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nut and what Property it affects/
ler wliich the lands or chattels i
V bo taken in execution (b). Forn
I bo taken under it, but since the B
vostl, this 18 no longer the case.
lare in so far as it is affected by
Itcy Act the writ of elegit has the
I bofore the Judicature Acts, and is
[before those acts. (See Ord. XLj
f) "/Tw

°^,,e^e"'tion," Tvhen us(
*(/. [Ord. XLII. r. 8, ante, p. 787
lincotho 1 &2 V. c. 110, s. 11, th,
Ithe judgment debtor's lands instea,
Ihern; and the writ is now accordin

Richardson v. Webb, 76 L T
|ni.M7. )

I" ij. X.
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lexteuded under an elegit, may
|.A.P,—voL. II.
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J-
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of t
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vo in so far as it is aftVpfn/i v.-^ ^\.

.- Act the ^ityX^?ts 'h^o'trSHnS' ^^ f^^\ i^^'^^^^^^^x.lorotho JuchcatureActs.andisoxocuto^/^^^^ ^"""^ '^' '* ^'=^'-

3l'oro those acts. (See o;^/ A'/ ///,,''' ?°''^™« ^^-i^^'ior

"writ of execution," Xen used in V^ °'"' P'-^^""^ ^^o

CO the 1 t& 2 r. c 110 « 11 fU ^ .
e jiulgmont debtor's laud; /usteaS o f?« tWof ""'' ^^*.*^^^ ^ & 2 Vict.
m; aud the writ ia now accordbgly'for the^ior' ' "^"'"^^ "' ""•

^iebardson v. Webb, 76 L T
307.

uterests in land, which cannot
mded under an elegit, may
P.—VOL. II.

" ' J'

now be taknn m execution by moansot tlie appomtment of a recoverSee post, Cb. LXXX. * "''''^^'^r-
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Paet X.

Bankrupti^y
Act, 18S3.

Chattels real.

Elegit first

givcu by Stat.

Westm. 2,

c. 18.

Effect of, ex-
toudeJ l)y 29
C. 2, c. 3, to

estates held in

trust.

m-ito/Eleyit.

I3y the BanJcrnptaj Ad, 1883, whiuh camo into operation on
1st January, 1884 (c), it is provided (sect. 14« (1)), "Tho sin

shall not under a writ of eki/it dulivor tho gooda of a debtor

shall a writ of elegit extend to goods." Tho same Act repeals

much of the stat. 13 Edw. 1, c. 18, as extends au elujit to g()(.

Goods are defined by sect. 168 of the Jiaiikruptci/ Act, 1883,

include all chattels personal, and sect. 146 does not atVoct tho ri,

to take chattels real, such as leaseholds, in execution under
elegit (d).

By stat. Westm. 2 (13 Ed. 1), c. 18, as altered by tho Rv
ruptci/ Act, 1883, where a debt is recovered or uckuowlodgril

the King's Court, or damages awarded, it shall bo in tho olocti

of him that suoth to have a fieri facias to tho shoritt to levy t,

debt upon the lands and chattels of tho debtor, or that the slu'ij

shall deliver to him(e) the one-half of his 1 md, xiutil tho dfbt

levied, upon a reasonable price or oxten^. From tho oleoti

given to tho plaintiff by this statute, and from tho entry tii'

award of this execution on tho roll, "quod elegit sibi e.recii'tiiiiiei„

&c., the writ of elegit derived its name. The oll'oct of the writ,

regards the lands of the debtor, has been greatly oxtendwl
subsequent statutes. The statute, as it originall}' stood, oi\uL

the creditor to seizo the debtor's goods under tlio writ, but t|

power is taken away by the Baukrujjfcy Act, 1883, s. lltj i

supra.

The 10th section of the Statute of Frauds (2S) O. 2, c. 3), in or

to subject trust estates to execution, enactt*, " that it shall and i

bo lawful for every sheriff or other olficor to wliom any wii

piocopt is or shall bo directed, at the suit of any person or poisj

of, for and upon any judgment, statute or recogni/aaco hero:

to bo made or had, to do, make, and deliver execution unto
party in that behalf suing, of all such lands, tenements, reeturj

tithes, rents, and hereditaments, as any other person or porsoi.

in any manner of wise seised or possessed, or hereafter slui

seised or iroSsessed, in trust for him against whom execution i;

sued, like as the sheriff or other officer might or ought to

done, if the said party against whom execution hereafter shall 'k

sued had been seised of such lands, tenements, rectorie.'-, titi

rents, or other hereditaments of such estate as they bo soiseil oil

trust for him at the time of tho said execution sued (/), which lad

tenements, rectories, tithes, rents, and other horeditameiit>
force and virtue of such execution, shall accordingly bo held
enjoyed freed and discharged from all incumbrances of such jki

or persons as shall be so seised or possessed in trust for tho pi
against whom such execution shall bo sued."

(t) The statute does not apply to
seiziiresmade prior to the 1 st January,
1884. Hough v. miidiis (C. A.), 12
Q. D. B. "^4; 53 L. J., Cj. B. 165;
60 L. T. 312; 32 W. R. 452: He
Windus and DiDismorc, Exp.Uouah,
50 L. T. •n2 ; 32 W. E. 540.

{d) Richardson v. Webb, 76 L. T.
Journ. 397. In tlio form of WTit now
in use, the words "chattels real" are
added after "lauds."

(«) Tho Bank. Act, 1883, otlisd

repeals the words " all tho dial

of tho debtor, saving only his Cj

and boasts of tho plough, and" \vi

wore in statute 13 Edw. 1, c. I

it originally stood.

(/) Judgments cutored up .

29th July, 1864, do not tttted

until delivorod iu uxuoutiuu.

post, p. 878,

What Properi

Byl,fc2r.c. 110,,. 11, after r.
etectivo m not providing adoquat(
^-editors to obtain satisfaction from
tnd It 18 expedient to give iudi
piodies against tho real and perse
Jioy possess under tho existing la
Jo lawful for the sheriff or other of!
Jr any precept in pursuance thereof
Iny ])erson, upon any judgment wh
lommencement of this Act shall hi
Kioreafter recovered in any action ii
purts at Westminster, to make a
barty in that behalf suing of all si
bthos, rents, and hereditaments, incy rnpyhold or customaru tenure as
fcution IS so sued, or any person' in 1»«W or possessed of{y) at the time
nout [h] or at any time afterwards,
it the time of entering up such iu
yards, have any disposing power y
jssont of anv other person, exercise
aaiiner as the sheriff' or other ofBc(
ixecutiou of one moiety of the lands
jgamst whom a writ of elegit ia sued
ectones, tithes, rents, and hereditar
uch execution, shall accordingly bo
b whom such execution shall be so n
uch account in the Court out of whi
icon sued out as a tenant by elegit ii
nuity

:
Provided always, that such mwhom any copyhold or customary ]

xecuuon, shall be liable and is hereb
nd render to the lord of the manor
^ch and the like payments and sei
ihnm such execution shall be issuec

U fV,Pflt°™ """^^ ^^^'^^^ i^ case sue;
nd that the party so suing out such
pch copyhold or customary lands sha
xecution. shall be entitled to hold t

f
ch payments, and tho value of su

Bv° fi^v J^'ifl^^^t. «tall have b"

,E,f .•• '• ^^^.'- ^' as against
hout notice no judgment ''shall
nemonts or hereditaments, or any

Itherwiso or more extensively in any r

ould have bound such purchaser or m
« the law then m force." See, as t<

chase
J W Cp. In re South, L. E., 9 Ch.

iii)^«r*^y^'p-874. Rev'
10 The further proviso as to pur- c. 96)

3l2



JVItat Property it afftctt.

lawful for tho sheriS oroS otr tJ
''^'''^^ " *^'^* ^* «1^""

any precept in pursuance^'hcreofa bJreSrtVnV^T''^
y ])ersoii, upon any judement xvhirh of +!:-;+• '

•
*"° ^^"^ o^

mmencoment of this Ac5Thall '-- l

^^ *'°'° appointed for tho
)roafter recovered in any action ^n ant""? vf°'7/':'^^'

''^ ^^-^^ ^^
urts at Westminster to make andir °' ^^^J^^ty's superior
rtyin that behalf su ng oT all such i£ZiT'''^T "'^^^ *^«
les, rents, and hereditaments i^S/l?/' *r^°\«^ts. rectories,

ion is so sued, or any per on in tlntf^^f'T ''^"T^ ^^°°i ^^e-
.^ or ;,o..e..ed o/(„"^at^ the time of „ f"'"-

^''"' '^^'' ^^^^ been
ut (Aj, or at any t^e afterwards oJ o « "°i.^ l^P ^'j^ ^^^'^ J^^S"
tho imo of entering un «nni^

•' T "'^'".^^'ct such person shaU
•.Ls have «4 . ;S4 «r^1S"h' " ?* ry''?^«

'^'''-

)iitof any other person TJ^vLIfu^'' '"'^'¥' without the
mor as tL she iifS^her officer "r!;^^''

'^" ^^'^^fi*' ^^ like

nition of one moiety of the lands an^T
"""^

T^°. ^^'l '^'^'^^'^

inst whom a writ of .% ' l sued out ^Su' f T^ P'^^^"^
ones, tithes, rents, and heredtaments W fori '^''i'^^r^*^'
I execution, shall accordimiw Kn^ n ' 7 •

^^° '^'^^ ^H'tuo of
hom such executir£&n?aJeS '"'"^"'^

\^ ^^^^''^
I account in the Court out of wW. l^ -"^^^f.red, subject to
I sued out as a tonrit bv ./l v •

"'''' execution shall have
ty

:
Provided llwaytthlt such nartvT •^''•"''V"

^^ ^ ^^^^^ «f
h..m any copyholS or customarJ^SVT?, °t"*

^^^cution, and
uiion, shall be liable and f«To\''' '^^H ^^ ^^ delivered in
render to theS of ^hV i^^^ ^^^^^^^ *« make, perform!
nnd the like payments a^d./r^. *^'' .?'"''°" ^°ti"ed all

a such executfo/Xll be Lued wonld\*^' ^'"1 ^^^^^^^
>, perform and render in n!i ! i^

would have been bound to

hat the parJysosuSs out «"<^
°^«cution had not issued;

copyhold or customarf lands sbnnT^^T' ''^'^ *° ^^°°^ ^^ly

ition. shall be entTtlld to £i wi^
^''''^ ^^^"^.^^ delivered iu

payments, and tho va ?>« of ^\ '^™^- "^^^^ ^he amount of

f
Uhe judprsrairha^v^ere'nEr'^ -^ - the

ut^otic^,' no iudeme'^nV^'sLll^r^''''' ^^^ mortgagees
lonts or heredi aments or Inv intet^ f^lf

^"^^^ ^^5^ ^^^d^>

law then in i^^ iJlt^Sj^SJ^^^^ s!
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Ch.LXXVI.

Further ex-
tended by I Sc

2 Vict. c. no,
8- 11, to lands
of all tenures,
and to the
entirety of
such lands.

2 & 3 Vict.
0. 11, 8.6.

jp.
In re South, L. E., 9 Ch.

eonotom, p. 874.
ne further proviso as to pur-

3l2

chasers^ &c. before the 1st October,
1838, 18 repealed by the Stat. Law

i !
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PaetX

Changes
effected by
1 & 2 Vict,

c. 110.

Creditors may
exteud all

debtor's land
instead of a
moiety.

Copyhold
lauds may be
extended.

So may Iniids

over which
debtor has a
disposing
power.

Writ 0/ Elegit.

as to affect lands, &c., as to purchasers, mortgagees, or creditor
a>,te. p. , (J<). As to wlion it is necessary to register writs of execi
tioii issued on judgments obtained after the 2ard day of Julv 1,S(!
and beiore the 29th July, 1864, so as to bind lauds as againbona >/6 purchasers &c see 23 ,t 24 V. c. 38, ante, p. 769. I'

+/ o,";?,, t"; r- '.'"*'f
'^ i""*' P- *^'9, judgments entered up aft.the 29th July, 1864, do not affect lands until actually deliver

in execution. " °"*^i>^'

The principal changes produced by the 1 tfc 2 V. c. 110 in tl,
effect ot the ekijH, are:— '

'^

1st. That in most cases the ele;,it creditor may exteud all ],;debtor s land instead of a moiety. Before the Act, the efa y ,.».];
was entitled to extend only a moiety (A-). And it therf4ere w.%.< creditors,, and the first had a ml,i^ty, the otl er coS o

'

have had a moiety of the remaining moiety (I) and if .nntn ,?
extended the inquisition would ha^l beenUli'c^ ifTow;::!two e/eyas issued on judgments signed in the same term wedelivered to the sheriff together, whether at the suit^? the™;,! edifferent plaintiffs a moiety of the entirety might have bee o.tended on each («). A moiety only should be extended wherepurchase^r or mortgagee without notice is entitled under 2 ,i J I

2udly. That (subject to the rirfits of the lord nt ^h^
he may extend his debtor's customary a^d copySod IanJs X"could not have been extended before the Act (o), nor could ovJ,tenn or years ot copyhold lands made by licence oHho or (I)Jrdly. 'Ihat he may extend lands over which his debtor his l.disposing power which ho :riiiy, without the assent nf,;
person, exercise for his owr, b^fit. E^ro tK Act'Lt'Ss't

'

even in possession, were not liable to be extended aTter the ie .t ithe debtor. Also, whore an estate was limited as A sbm,!,? .tf '

What Proi

^ estate, except indeed in the <#ore the consent of the proiectc
|4*hly and lastly. Trust estat
ilgment was entered up befor
time of entering the judgme
i..smngthe.%/;. The words

luf. ot the said execution sued
the trustee

; and therefore if
rortiou of the cestui q„e trust 1
n<t at the time of the judgment
ken in execution [t).

As to what is now extendible •—]
xpres% named in the statutes,

i

110, that the following may be E
fn leases for lives or years, and th
Inch falls due after the return of

lri-oars(.«. Eent-charges,forthe^
ti ancient demesne (3). The wife
uring the coverture (a). The la
ir terms for years may still bo ext
all within the 146th section of th
Ixistence of an equitable mortgag,
ixeeution of the ele.jit, but, b'oib)
rero entertained as to the extent tc
riter ore in such a case, to restrain
ked tor r). Land convoyed to a IhoPublicHoalth Act,may botn
l";^'mont against the Local Board

I
,|^^'l'« ^f^ .to bo no words inoUuwmg descriptions of property yave been extended, yi..^/advo^

;

vaued at any certain rent tor
lio glebe belonging to an ecclesiasti
lecauso these are each solum Deo 11]

{k) After the lands were valued
by the jurjr, the moiety was set outby the sheriff by metes and bounds,
and delivered to the plaintiff. Huar-
roK- V. M„tn:sock, Cro. Car. ZVJ. If
he dehverod more, or, it seems, evoa
less than a moiety {Ikn-u v. IF/ieeler

Salk.SaiilLd.Kaym. 7I8;12Mod.
3o5, qua,re as to Uss ?), or did not set
It out by metes and bounds (Feiin,/ v
2>mvwM13.iAld.40),thooxecu."
tion woulii have been void. It was
not, however necessary to set out amoiety of each particular tenement,
but only ctr iii*u tencmonts, iio.making m value a moiety of the

whole Benny v. Abingdon, DoJ
iL 1^°^ 1'°'*' P' **^^' "" to its kInow being necessary to set out J

us \y "^'^^''^ ^^^ bounds.
y) Uint V. Vogan, Cro. EI. 482 1

6O3"
'''* ^- ^'""^^*. 3 D. & l\

(0) Morris r. Jones, supra ; Iki
</««.r««. 3Rep.9; lKol.Abr.8S

(.P) 1 Kol. Abr. 888.

V. 6/iirleu, :i Mvl. & Cr 112
(r) Co. Lit. 184.

(v) Judgments entered up after
^e above date do not affect lands
^^l^dehvered ^u execution. Soo

W Jhwt v. Coles, Comyn, R. 226.
(«) JMwj, of Bristol's case\

oou 11
;

Moore. 3G; 1 RoHbr
'.i/M.)M.&\y.

571, where there
_™ a mortgage for years. As to a
lale uui ..r an execution, of leaseholds
rouewal, e on lives, see 7^™. v. zC)M.>- W. 489. But an estate ,1
rcmauHler belonging to an i„?anf

|am,ot be taken. ^l-..,,,':;:,;?i?ra!

(j) S/iarp V. Keg, 8 M. & W. 379 •

Dowl 770. In which case tho rent
uld he no part of the roversbn

but a mere chose in action
'

-il.

2;

n(

Jf

17

fu

4I(

B)
I

Lh
(

v.

207
Co I

Jon
C. ]

(.'

iZai



What Property it affects.

of issuing tho eI.oit Thj wo^rds of thfS?lS'offi^
'™? "^° ^"^«

>' of tho said execution sued " worn ^nH f
^.''''''''^'' "^^ the

tlio trustee; and therefore if he Wln^ ^''/f^'"
*" ^^^ seisin

••Mon of the cestui que /r^rbofnr« . ^T°^ ^^'^ '^^n^s by the
t at the time of theVidgment he uT^'"''\ 1*^°"^^ ''^^^ "^

-a in execution (<).
'' ^ °^' -^° ^^'^'^'^ could not have been

Asto whatisnowoxtGndi'Mn- r>^•^ .,

110, that the following mav be itt^'l.^^ll'^^'''}
'?°f°^-o 1 '£-2 K

877

Ch. LXXVI.

Trust estates
bound in cer-
tain cases
from time of
entering judg.
ment.

J
110, that thefoll-;;.rnVmrb;'ext:ndod ''• ''"'1 '^°^°- ^'^^'

n li'asos for lives or years and tho li-l'J'^;' "^'^^^o^ '^ reversion
'hich falls due after the i^tum S th^or^'^ v "" ^'^^•° "^^ ^ent5
rroars (.). l^ent-charges.lo" heVi^ ueS^^^ f

ut not previo^ui

1 ancient demesne (3). The wife's 1!^]^^^ wl™^ ^^- ^^^nds
unng the coverture a). Thllands of .' T'

1?'' *.^? ^'^'^'^'^'1 has
r terms for years may still be eS^nl?/ ,^''^°P ^« • leaseholds
Wl within the HGth sect on of So Si^'^f ^'^ '''^''' '^'^'^I ^o not
xistence of an equitable mortgage u"f-^^^^ 1''' ^^"^^ ^^'^^ ^''"
xocution of the e/eyit, but ffieT ^^^ '"^'"1 i« no bar to the
roro entertained as to the extent?; WW) '^^;^'«'^ture Acts, doubts
itorfore in such a case, to rest,. inV' ^

^^"""^ °f ^'luity would
.editor W. Land conveyerto a L„eal f^n^ '^^^ ajudgmen?
10 Public Health Act, may be taken ,1^^^ ^°',*^° P"^P°«e« of
i; ffmont against the Local Board fcZl

'''^ '^'^''^ ^««^°d in a
Ihore seem to bo no words in 1 i' 2 F . lin . • ,Uowmg descriptions of property, which hJn.ll^' }l '"'''^"'^^ ^he
ive been extended, viz. an ndx-nJ. •' °'^ ^^at Act, could not
'

vnlued at any certJi^a'Jent ^0^.^.'"/'"''' ^^^'^^^ ^^ ^'^"no
loglobobelongingtoanooplo ;. r I, P'^-T^ent of the deLtfel

What lands
may now, in
general, bo
" uded.

Property
which cauuot
oven now be
extended.

v) Judgments entered up after
above date do not affect lands

f, ]. 870?
'" ''^^""on. See

') Jfiwt V. Coks, Comyn, R. 226.

''^1^)M.&W. 671, ;4cre there
a niortgago for years. As to a
m.eranexeeution, of leaseholds

A. W. 489. But an estate in

ot bo taken. /«« 6'o,</A, infra,

'Mffr;; V. JTe,/, 8M. & W. 379 •

ivl. -,0. In which case tho rent
bo no part of tho reversion

more chose m action.
lira. Elegit, l,i : M„r/,n v

Moore^'oil"^- t/'"'"'",*^'
^ob. 47;

270; 2 wla;);.^'"""'"^-
234; 4 Inst

(") Dalt. Sheriff, 13G Bnf „„„now post, Ch. CI. ' *®^

(''') JUrliardsoHv. Webb 7r, r t
Jour.397:/y,ww';i*'8Kop-
i'l ; 2 Inst. 39.5: Dalt riV ^^'
further, ante, p. 874

^^^- ^""^

41(i''-^ I'ci'Tvi ^•(^"'V'^'". 3 Hare,

v.%S-3lr^i,^r^"*--

C:p:''3fi.
' '^•='•^'^9; 26 L. J.,

Uaydon', case, 3 Rep. 9.
'
''°°-
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Paet X.
What Pro})

pn in execution under any wril
|be .sued upon any judgment, c

Legal estate
vested in pur-
chaser or
mortgagee not
to bo token in
execution.

— fi°^
tenement which cannot bo granted over, as tho office

tilacer (/tV or the hke. An equity of redemption cannot be e-tended (»). As to trust estates, the words of the present statut
(except; in the instance already mentioned) are nearly similar-
those ot the Statute of Frauds (29 C. 2, c. 3, a. 10, ante,r> 874) rand it was held that that statute extended only to cases of ex
press trusts, and therefore not to an equity of redemption (/) aithe 1 X- 2 V has not, it appears, altered the law in this respect (mIt seems that the Statute of Frauds does not include a ino
equitable interest m a chattel (»)• It does not extend to a tru'created by the debtor in favour of himself and another person tAnd where lauds were vested in trustees in trust for the debtor nV
for raising a sum of money for another person, and the trustoonermittod the debtor to receive the rents, it was held that a tenaihy elegtt who had extended a moiety of the land on a iudgu oagainst the debtor, could not sue for the rent(«). An ostatoremainder belonging to an infant cannot be taken (o)

g^^u,^ u uoumr or accountant
'

„ilT,f TV •T^^''
^^° '""^^'^ ^^ *^^ '^sb^o^ caAnot be extende. W^'^' T''^''°

'"''^ mortgagee orunder an e/egtt it may now be got at by means of the apS f P""?" ^^ «rat tho time of the £ment of a receiver. See post, Ch. LXXX "Ppoiut loicsaid " (r).

By 18 <£ 19 V.c. 15, a. 11, "And whereas great delay an
^'

expense are occasioned upon purchases and mortgages of S.iconsequence o judgments against mortgagees and cfown debt
'

habiiitios to the Crown of mortgagees'continuing to bind l^n;ialthough the mortgagees have been bond fide paid off and tL Ihave been actually conveyed to purchaseiC, or to ofter mort™
)'"'

for remedy whereof, be it enacted as foUows : Where TySfequitable estate or interest, or any disposing power in o7ove? Ilands, tenements or hereditaments shall, underlny conye/anco Mother instrument executed after the passing of JhisTt^Cr ('•} ^^-Oreaves v. Wil.on 4 Jurvested in any person as a purchaser or mSrtgago^ i^ VahS lvt??S?-= 28L./., a l^]^"''-'

an

mortgagee or mortgugoes the
lor to or at the time of the e:

11 any such judgment, decn
)reby secured, be a chargo
roditaments so vested in purcha
ids, tenements or hereditame
)rtgagees be extended or taken
Klor any writ of extent or wi
luod by or on behalf of her M'
bpoct of any judgment, statute'
onterod in o by, or inquisition

lecialty made by, or accoptanc.
ortgageos whereby he or thev
icomo a debtor or accountant, (

>>7'/\-«/-?- 112 [passed 29th
ktoudtolreand,s.7;aftorrocitin
le law aiTecting freehold, copyhol

f
ectnig purely personal estates i

liitiites and recognizances
(<), it is

I boot 1. "No judgment, statute, (
Iter tho passing of this Act, shall

consideration, such lands, ten^ement;;r hereofIXutft:

(h) Anon., Dyer, 7.

nv^'L-;^""!"'! ^- iio'nvood, L. R., 9
Ch 229; 43L.J., Ch.;i72: //Wz/v.
^f{P"hl-}i., 18 Eq. 298: llechtt
V. Buckley, L. R., 17 Eq. 435 : ISalt v.
Cooper, 16 Ch. D. 5 J4 ; 60 L. J., Ch
inl ^^'9t-Jtalian Bank v. Davies,
9 Ch. p. 276, 282. An couity of re-
ileraptidii could bo exteiided uuder
an extent. Tidd, Pr. 9th cd. 10;J6
CI lug AV.C V l)e la Mottc, Forrest!

^A A
^' ^'"""*<''«. 1 I'nce, 207.

(A) And th same coustruction ia
put on tliese. See per Lord liomillu,

L. R., 8 Eq. at p. 706.

(0 I'lunket V. Benson, 2 Atk. 290 ;

lyster t. Dolland, 1 Ves. jun. 431
See^<^o« V. Scholetj, 8 Easl, 467; 2

Whttt, 15 M. & w. 671.• Gore v
JBowser, infra.

On) Per Jmel, M. R., AnfflcItahm Sank v. Bavies, 9 Ch. D at
pp. 283, 284; Hatton 'v. Uauu'ool

8upSn.a?"'^"'-^"^-«
00 Scott V. Scholei/, 8 East iA

I'Xffv. Ballett, 2 Vem. 248r2\\3Saunders, 11 a (17). But hx IhTA
i-vns, 1 C. &M. 450, i?^v/<v/Vf
appeared to entertain a strong 'o Jnion that an outstanding term vcSma trustee upon trust to atteud
lulientance is liable to bo sei/"lexecution against tho cextid qnetml
*^1°^^-"«r °f the iuheritauoo Jante, p 848 : cp. In re The B,M.^eu-cuMe L. fe. 8 Eq. 700. Asan execution rreditor Being eutitldto an equitabio term belougiuK

supra
^'"* ^- ^'""

12^87' ^•^'"'**'-'* Ding,

(j) BnckhoKse v. SidiUt^'ifi, T
.

As to when judgments entered
before this date are a chame

'o»l''nd.seol&2V. c. 110 8 if
''«-'f''«l-of.tIn3work,'p'-537:
(0 As to tho object and eflect of

t., Hatton V. Raijwood, L. R 9

M Equitable interests in land are
ithm tins section

; so that when the
gal estate is outstanding, and the
idamrut creditor is con oquentlv
mble to obtain delivery of the lamf
:

must apply for an orLromoWng
IIS nnpP,l,mont, and this order will
a delivery m execution. Uatton

i»A,4Gift. Mo; 34 L. J., Ch 466
not correct. Where land has

ilroady been delivered to pr or
udsnient creditor, a subsequent
udpneut creditor is not in a posi oa

t
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JVhat Property it affects.

taleu in execution under anv writ of / '0^,7 xi.

to !.o sued upon any judSnTor nn'.^
or other writ of execution,

my mortgagee or moitg^TZrthereof\vh"'°f ' n't' °" '"^^ ^nninst
pfi'or to or at the time%f tL e4cnti!n f^" ,^^''^ ^<^°^ P^"iJ olT
8h.ill any such judgmen /icr4 o -2 t'""'?

'^^^^^yance, nor
ther-by secured, be a charce imnn ! T /"I®' ^^ *^° ^^lonoy
heieditameuts so vested in puSaSorT^.^'''''^'' t^^^'^ents or
Md., tenements or hereSSeS'S Tos'tffr'

^°' ^^^ ^^'^^
-^rtgagoes be extended or taken n 11. *• ^° Purchasers or
fder any writ of extent or writ of

«™^'??' °' '"^^'^^^^'l liable
bed by or on behalf of hSr mI1?v h^ h*''

"^ "' °"^^' P''°^««^
spect of any judgment statute mln^ •

^"'""^ ^"^ successors, in

ecialty made by or acceptance of office^bvL? "^^^ation or
prtgagees, whereby he or they hath nrl?^ / mortgagee or
Icome a debtor or accountant LrSf ^"""^ ^^''"^^ °i- sl^aU
^own, where such mortga4o or mnrt? ' or accountants to the
f prior to or at the tim?S? the exeC&'V^'^^l ^^^° ^'^^ P^id
oresaid " (r).

°' ^^® execution of such convoyanco as

Sid io'lr^^J: J^?;teS/;fc h'''} -l-^-^ does not
law affecting freehold copThdf ^andIf ^^'m ^^° *° assimilate

fectmg purely personal' ostSos in r spect otS '''"-'"I
'' '^^'

tor the passing of^his^irsSi^SS^^^^^^^^^^

j) Bnckhoitsc V. ^V(V/,//t,., 38 L T
I. As to vvheu judgments eutered
bofnre this date are a charge
inland, seel &2 V. c. 110 b I^"
ithol2thed.ofthiswork,'p63':

As to the object aud effect of
1
stntute, see per Lord Selborue,

at p. 232 et acq. '

<) Kquitiiblo interests in land are
inj this section

; so that when the
i estate is outstanding, and the
rniPnt creditor is consequently
blelo obtain delivery of the Ian/
lust apply tor an order removin.^
impediment, and this order will
delivery in execution. Jlatlon

'""'t' S • ^.- '877. 21 : Jfr//, y.«,L K., l8Eq 298:44L.J

4 Gift. 50o ; 31 L. J., Ch. 400

iv XZ''\ ,>^''T '"^"^ has

IJ ' i'^l'vered to a prior
"lent creditor, a subsequent
neut creditor is not in a position
"sent a petition under Vet 7

879
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Judgments en-
tered up after
29 July, 1804,
not to affect
land until
delivered in
execution (.f).

37 L. J., Ch. 306. After th,

passing of this Act, G. obtained

lu. d (t the same. M. on loth and non U th May issued and lodged wi?h

weretakeirr'.*;?''- '^''-,""l-i«oS"eio taKeii on the same day. and tha
sheriff notwithstanding G.^s proto ttook that on M 's eI..,Tit tilT J
delivered the dVor'i^i'^dsi'exe^
cation to him. It was held, that hehad a charge on the lands C- to

6 Eq. 019; 37 L. J., Ch 909 An;!

^37
'y^'"-'''^'

^'r-'^- '«i J.. Ch^

aS'h^"t;^!itfe-^:S
«on of leaseholds in which the'deb?o;had an eciuitablo life interest it w„f
hold, that a Court of q, ftySI Z'jurisdiction, under sect. 4, i make
and that the possess on of the sheriffwas not such a deliveryTu execu? 'u

ran m "J
\''«'<--<"<"<; t. It., 8 Kq

;00; ,i9 L. J., Ch. 09, Whore ajudgment creditor of a railway com?pany extended rortainsuqiiri™

rJ^\^°'T"'y' ** ^^"« held by theLords Justices, affirming an order of



880

Part X.

Interpretation
of terms.

Writ of Elegit.

tenure) until such land shall have been actuallv delivor^r? ,-.
cation («). by virtue of a UTit of eh<,it or other iLfuw^ I

^'

m pursuauce of such judgment, statute, orTecog^!?nce ''
"*^'

Writs of exe-
cution, to be
registered.

Creditor en-
titled to ob-
tain order for
Hale.

shall have boon actually eel vShi ^U,/^ ^'tuf ''"^•^' '"'

m the manner provided by an Act 2a ,C "IT' 'V«^.^° '°fe''^^*^''

intituled, 'An Act to further amend the f^/" f'lf
^""^''' ?" "''^

the name of the debtor ^glSliol'sulJ-r^'''^^^^^ ^'^^

issued, instead of, as under « e said Act in tbl
°' P™''''''^^

creditor; and no other or nv,-r„. ,:„ • ^ x
•

'
^^ ^^® "^I'le of tl

statute, or recogni^anc" Thaff be o^^t'tZjir'^ ''''F^^purpose; and no reference to anv^unl. r!°
necessary f„r a,

required to be made in or bv the ,^.„, ^ °'' ^•'S'«t''ation shall I

writ or oiLor Zcess of oLnnf,' T??'^T "'" """"to of su
seniorMaster i tirclrt orrnL J,^'^" ^'^ I^^'t ^'ith
su,.h registry."

'* ""^ Common Pleas for the purpose

witli, or at any time aftoJwarrwfllX'''' '^-^^ ''^ ^"^'"'^d f''

process shall c.mtinue in iWce to ob nin f
"^^^^^^^ «* «"ch writ

eery, upon petition in a summan. wn v ^„
'°"i

^^1- ^""^'^ "^ ^^J>n:

Jndr>,.<! V.-C, that he was entitledto a„ order for sale under see 4
J!<- Wnc^i L. J., ch. ;j3(;. i„ :

cmUmVsu,tfortheadmi„i.strat^u
of tlie deceased debtor's estate anorder was made for i.ay.nent of a8um of money i„to Cou t.^ Tie ordernot being eompliod with, aw,' of
scciuestrntiou of .iefendanfs lands&c. was issued, and the Benuostratora•eiml his real estate: it \4s dd^
thatplamtiffsweronotentiHd oanorder for sale, as neither they northeseques rators, nor the Courtfwerecreditors to whom the land f thedebtor had been actually deliveredmexecut on. /«/,,,;„ Ij^^^fL K

,
I;, Eq. m; 42 L. J.. Ch.'-ioo'

to an elegit constitutes such act'inl

deliyerv in execution. C;iamt»,>l
[:/''™.-'3L. T. 684; mfll-iH: vcr Jiinifs f. T /,'J ) W
13ChSj.at;,.2,58 '

•''^•^'1

V.^, '"'^'I'di! sequestration C/,".^"«/, L. R., 10 fq. 4;,2) thevextend to an order,.f?hoCo2rl
niovinf. a legal .liffieulty, or to awof assistance, as the am ointm , La receiver. Hattm, „

'"'"""' '" I

order msicannoraftiuanrso'd
conflict with the provisions' of til

(.'/) See note («), ante.' '

'

K'. Vicio ttule, p. aiV, n. (tl).

What Pn

ibtor's interest in such land
bo noci^ssary or proper («) •

nerully in carrying into ellc't
le said C ourt with respect to s
lis tor the i>ayment of dobt.s ^

tjio same may bo found conv
Ihis oiiactmont ajiplios onb
itcrod up after the jiassiiiL' of i

Sect 5 -if it ,1,^.11 ,,^,j,;^^,^,^

her debt duo on any iud"m
ii;p3 on such bind, tho crodi
i.irgo (whetlier prior or subso(|i
iiall bu f- rvod with notice of tb
ucii tiervice be bound thoroby

ti

rucec(bngs under tho .samo aii
lio ])rocoods of sudi sale shall
•ho niay bo found entitled the
li'ionties.

t^rtt. 0. "Every person clai
1 rough or under tlio debtor I
L-hvery of such land in o.xecutio
Ivery such order for sale, and I
.ercon.

Tho equitable remedies which •

:\-\t~^ j:- '^^ 112, are not pi
Ir by tho Judicature Acts. Who
isued writs of d,<jit, and was una
lou by reason of the judgment
iged; It was hold, man action in
ol)tain a charge on the debtor'

10 was entitled to liavo a receiver •

iction((/) A creditor who rocovc
;iii now, by summons after iuds
1 the same way as ho could liavo ,

ito action instituted to enforce hi.
Ly22ct;-2y V.r.'6d,s. H, "The

itanyJieroditament.^ charged there
11 the judgment as to the heredit,
s to any other j.roperty not speciOi
levcrtlieloss to tlio riglits of all p,,
ueiits or iiroporty remaining unrel,
kiiiiiMiiiiig tho release "

(
/')"

Tlie (k'btor has no interest left ii
Inch can bo extended under a sub

(*) As to tho order in tho case of
iwtition against a railway eoni-

faiiy, see Of,rc/>i,r v. J.o,i>/J, Vh„t.

mult/iam A'. Co., L. 11., 2 Ch 'i.S'i
•

fii re Cihw K. Co., L. !{.. () rOo' (iVs ^

U(i,202: aU'cem \. Mid-Uauis It.

8



^^'hat Property it affects.

delitor's interest in such Iqnrl 0^,1 i.- ^.L^ „

gc.n«.u ly in carryni, into iLi^nJ'oSi'^^ :7^ 1''^^"'^^-^
• '^'"'1 ^;ourt ^'ith respect to salus o rn , M f 'V. *l"'

I'™^'ti<^^o of
.s for tJio payment 0/ ,]obts si, Ul ho ,?i f ^f

^^^"i deceased per-
the .,o,e may bo found c;!^^^.^?,:^';

fSi:;;;!,
}y"--'. -far

iliis oiiaetinent ninjlies onlv -n-i,
"^

'«]I»ucai)io (A).

">-va up after the /JSgSheS^ ^"^'^""^'"^ ^'''^ ^™n

h;:rd:^;'i;o'^?';^:;!^5;- -'^>;;^;-ch inquiries that any
5-^0 on sucl, land, th^ ^i^'^mS'^t^r'^'^r'' ^' ^

"','r!'
(^'liether prior orsub.equont to tie .)! ,. A^"'^*^

"^ -^"^'i
ha I be e wed with notice of tL s 'id o ! ?r 7 ^°,"^ ^^'"^ Petitioner)
Lich service he bound thereby andst it Zf'l '""^ ^"^'''^^ "^er
rocechngs under the .suuo^ m to h1 f7*/'^''> *° '^«end the
,ie proceeds of such sale sha be dt'rih n1

'''^* ^^'''''^
' «>"l

tS-^° found entitled the^o^l^^^ ^^St^^
'^^or':Sj:7t£'St^''tZr^ ^"*°^°1 "^ ^-^^ land

.liv.^ry of such land in eStioL" Lrs".n '^^rr^''' ^o the

...; .uch order for sale, and vSlte^JlS^S^^^t;^^

r by the Judicature Acts. WhcS tIm^^^^^^
^^' ^^^^ Act,

.sued wnts of e/,yit, and was una 3^ to obS ^ ,^l";'-^'™'"'*
"'^^''^o;

mil by reason of the judOTnent debM.". ,

delivery m execu-
..-;. ;

it was held, in a/i ac^ n nSutJd bv So' "''f
^'"''^ "'"^t"

ction (./) A credit^;XrS^^^^^^^ the trial o^Z

...goninst.iit^,„
j.,^^^^^

;

aiiy hereditament, d.arged therewith sboll"'"
.'^ '"''f^^"i™t of part

the judgment as to the hered Hmnnfi ""^""ect the validity
to a„y other property not spS^X r ,bnT'5''"'^:.""^^'^^''^-^^"'l. o^
vc, thcless to the rigltts of in^^^J'^S^lj'^^ f-J'-Hco
t'lits or pr.,i,crty remaining unreleaJd nn,l , /

'" ^''•' '"'lodita-
nliniimg the release "( /)?

'"''''^'*'*'^' and not concurring in or
The debtor has no intei-owf T,^n ; 1 1

881

Ch. lxxvi.

When other
creditors,

iiotico of sale
to be served
on them.

Rartios cl.-iim-

iiiR through
debtor, bound.

Effect of re-
lease of part
of land
charged with
1 judgment.

7) See In re IlMtap's Waltham
(.0., L. It.. 2 Ch. 352.
'•) M to the order in the case of
etitioii aganist a railway rom-
y, see Uardiiir v. I.<m<l„ii, C/i„t.

\;\
'><'^'»- Jt.Co., Exp. (in..s,IL

l/iom J{. /„., L. K., 2 Ch. ;i,s;j-

•• ll'<-/ truri J/oniM'it J,'. (',,
J, |;'M : iilfveiis V. Mid-llauii 1{

-'quont writ {<j).

^"rh?-' 8 Ch. 1061.

L.J.,ci/&'-^'"V-'^i''-''yC^«.,34

£ff?ch!'fcr^/-.
W See cases post, p. 91.1.

Lands ex-
tended under
prior writ.
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Taiit X.

Effect of
baiikru2)tcy of
debtor.

a cri

2. Fonn of.

3. When to be
sued out.

Writ 0/ Elegit.

By the Bankruptcy Act, 1883 (46 cfc 47 V. c. 52), a. 45 (I) « Whor
creditor Wssuodoxocution against the . . /. lands of a debt.... ho shall not bo ontitlod to retain the benefit of the executio-.... against the trustee iu bankruptcy of the debtor, unless hhas completed the execution before the date of the recefvimorder, and beforo notico of the presentation of any bankruptcportion by or against the debtor, or of the commission of anyS

or inis Act .... an execution against land is comnlotod 1),

o™c'eiv;"''°
'"' "' ^" ^^"^^^'^^^ ^^*^^°^*' ^y ^^° apSnten^

Under the Act of 1809 it was held that as soon as the sheriff h^,lseized he goods under the dcgit, the execution creditor be' ameJsecured creditor and was entitled to tho proceeds of the execution r«

JanuSy,\^884(;o"
"°"'' '' "^"" "^^'^ beirSS

i^y «
li' , '^\ ^^^. "^° ^^ prescribed by Ord. XLII r ijSince the Bankruptcy Act. 1883 (atife n S74\ » 1, „ t

'"*

In the form given in tlie Appendix to the /? n/" t? /^ „i, ^,,

ference is evidently to tho wrono nntn W fv.^. ^ \ ,
® ^''

be referred to, which drect7thirttb„'^Vi° ^""^^ intended f

day on which the Tm^uZtVolr^at'Zl
'Cn'''''^.

"." "

covory of the lulgn^nT^h s 3^ "" f i
"'? ^^^""^ ^'""^ the re.

^

obtai^d for thiJ'lSlSi^t ^^^.'^rS!^!???^;^*^-* ^-^i

^. T. 417 (0. A. : ^'.rp. /«/«, 2>, re
;?5''1'«1'^'-. ISCh.D. 137;6o'l. J.tCh. ,'J7;45LT.200: Ex p. S„lger,

?«• *'"ir*t^- ^- ''•''2=
^^'P- Shaw,

In re Henderson, W. N 1884 fin
See post, Vol. 2, Ch. Oil. ' "•

_ (^ ^o'VA V. »'iHrf(« (C. A.) 12
Q. li. D. §24; 63L. X,Q.065l

JA8 io the mode of obtainin
4|ceased defendant where juds
"Ko of them dies before executic

How med out and indorsed,
the blanks in it by insertin'o

cord with the Judgment. Pur
. fee stamp on it. (See ante,
\rties navies, &c. Get the wn
f

*''"-• prcecipe. As to the form
Id what must be produced to tl
i ante, p. 795 («). Indorse it tc

801. It is not necessary to in(
Id place of abode (o). Take t
nuted; or, in country cases, yoi
town, which ivill be deemed the

fice in the country
( p). The una

fecidion,

|j. Registration of Writs.l—As
l^its of elegit, see 27 tfc 28 V. c. 11

iO. When, where, and how execut
ii»S-its of execution may in genera
U> how far doors may be broken
nliivssily for producing the warra
:

' j"0" fne receipt of the elegit, the
;e to inquire as to the lands and
\lHe{q).

Uttend at the time appointedfore
prove what lands, cfcc. the debtor i
on/ ofpossession of the land by tl
respect of the same, is prima faci
proceeding is an ex parte one, an

[edebtor tt is in general sufficient t
*.le, Ihe inquisition may be pre)
is, ivith blanks to be filled up i

Tors ivill seal it immediately afte
h notice of the taking of the inquisi
wtur [tj.

Upon the inquisition had, the sb
jtiou to the execution creditor c
!btor, after being valued by the
•cred execution of a moiety before

50L T. 312; 32 W. B. 4fl2 : /« .

32W.R.540; W.N. 1884 6fi,Cave
(i)Seo Holt V. The Mamr'\

Gravesend, 7 B. C. 777.
^""^""^ 's

W ^«o«.,Dyer, 162b: Farneomi
^Vf;''^'2Dowl.465;antep.793

.,
//• ^'^-^^"^^ «''•' Seymour v. Gre>.

vtlle, Carth. 283; Chit. 876 8S''

(w) 2 Saund. 50 a, n. 4.
ill) See form, Chit. Form, p. 424
(s) 8ee Clarke v. Talmer, 9 JJ. &

,. lOo.

Up) Ante, p. 807.m TtilmePs case, 4 Co. 74: Ftil-
bd..«,. Id. 65: Se,„a!mc's case,
JCo.91:^W Dyer, 100; 2 Inst.
#v, tu. Lit. j8!).



1

When to he sued out, &c.
889UQ

« of .he» <li» befor, eJcu.,?r?« "..t^.'Sjl ('Ir"
"•> «^

iJi^^SS;!;;
< r- J > , ons of several

«p'i/fii::^fr',r47«tS'';)^^*/"'"^' ^^^^^^ "•^-'^ -^^^^^ f
. '^'^'^•

X.. ^.;t^ tke j^^Xr'pZLTXcr':ht:;k r^-'^i ^-^^
6t. fee stamp on it. (See ante, p. 795 \ Fll nn ll

^'^Pressed dorsed, &o.
parties' names, &c. Get the writ simr^Li / v;^

^ *""*' ^'''* '^'«

> ^/.,. precipe. As to the Jm of and Inn t' ^^^7. '^''^ ""'^

as.l what must be produced to HioAffln
'^'?°'it^,^« to, the praecipe,

m ante, p. 795 («). /«Som ,? th^H^^^Tf"^ ^"* ^« ^Wd
p. .SOI. It i8 not Lees fry to'iidorse on iUhetv "',

'^'T^^'^
«"'«

aD.l place of abode (o). Tak^theZrJf t}t ^^f^^f^^nt's addition
exnuted; or, in country cases Ju.nan ,Jf *\'JZ'^'> office to he

in town, which roill be^delZed tfesSaf^^f- *' "
^'-t '''Z'-^''

"^^««

J.o?:i3S:Sr^t^S1;J^Sej'^^-^^^^^ «• When
U, l.ow far doors ma/be LS open Te« 2^/e t ^^

o*
P" T ' ^' ^^-^'^-ni

00/0/possession of the landTJtl^fo^foT^^^^^^^^
respect 0/ the same, is prima facie evidence of M^UiFt -fr \^ '''"*

proceeding is an ex parte one and fhTIl^^ i-
^^^ ^^ *' '')• ^s

e debtor, it is in general mfficLffn
"/.9"»/'<'o« ««« concZ«s/i;e o«

^/. Wa mnisZTnafhef^^^^^^^ debtor's

cts, icith blanks to be filled ZZ7fJ-^r'''''^'j'''.'°'''^'"S to the

rors will seal it imn^dSy a^^tSl^^'^Tf. *^' "''''^ "'^'^

btor, after being valued bythotni ^vt'"'^''
^''- ") "^ ^^^

.red execution ff a u^^^Ti^^, 'uS^Stut

)h) 2 Saund. 50 a, n. 4.

«) See form, Chit. Form, p. 424
0) See Clarke v. Falmer, 9 B &
163.

p) Ante, p. 807.

1) I'otmer's case, 4 Co. 74 : Ful-
d\ca.ye Id. 65 : Sema,/nc\s case,

'^1-A"'>"^'^y^'',l00; 2 Inst.
, to. Lit. 389,

JM. S. 668. Iho attendance of wit-

^
W^See the form, Chit. Forms,

I



884

Part X.

may be good
iu part (iud
bail iu part.

Teiin of
years, how ex
tended (y).

Writ of Elegit.

m.t o7'w/°r?r *^*v^^^
inquisition may bo recorded in the Cof

h f fb
the e/e<,,< issued (.). If the sheriff return the e?

For,, .f »,
tht there are no lands, he need not return the inquisition (y)

'

P^t ,
/! if f r^ l"";.

''"' ''^''™ ^^° inquisition is taken (a); ie.tato the defendant has m them 6) ; ^-hether seised in several.

Sefore\"?^rTf,'<-/""""' "^ common (r), and their ^ilue,Jicioie 1 d J J
.
c. 11(., it was necessary to set out the lands hv u,),and bounds; but since that Act, where the whole ofIhe landsextended, it is sufficient to describe them by their names or so',

A term of years may bo delivered to the creditor at an evto,„lannual v-alue, as part of the lands of the debtor (A) luj ho dpmay it ho wish it, save the term, by tendering the sunnt !• f 1

a forwards by a tender in Court (/) • if delivered to fbn .1' il
altai-suchtender made, the dobtoJ may bT XJed Sy'ajpStto the Court. The inquisition, in both cases should fi,.7fbmencement and durain of th^ term with cer't^nty J.?

""^ '^° '''

Ihe sherift delivers only legal nossession n( in„vi; a ^

7. irj6« and how returned.]~We have already noticed (a,
p. 81

J .< se^.) when and how the sheriff may bo compeUed to rS

Possessiou.

Ccsts.

7. When and
how returned.

(.r) 2Bac. Abr. "Execution" fC^
2; Co Lit. mb: 2 Inst. 326 : Ami'
Dy. 100. '

((/) Stonehouse v. ^jm;, 2 Str. 874
See lufra.

(z) See the form. Chit. Forms, 428
(«) Jia>jsi)ig's case, Dy. 208.
(/') See Moore, 8.

V ^
(c) Heard v. Bankcrfield, Hut. 16;

Browl. 38.
'

{<!)
Jpairotv V. Mattcrsock, Cro.

Car. 319.
'

W Vvotf d. 7i;o//(7'/« V. Parrii, 2 D
& L 430; 13 M. & W. 3.56V */,,,-'
tvood V. Clarke, 16 M. & W. 764. See
ante, p. , n.

2 J^ Vc'"242
'' "^"""^ ^ ^- * ^- ''^^

;

C'/) See as to selling a term for

years under a/./„., ante, p.

» Co. 1/1 ; Dalt. 137.
(0 2 Sauud. 68, n.

V\'''\l}'
• -iJ";'""'.v. Humphrey, 01

tfilb. Execution, 35
(0 See per MeUi.sh, L. J., L liCh.^atp.^236;ep.^>^..:,,a

32^\V^.K28.^"'^''''*''^^^-'^-^

^(«) Forter v. Wottou, 28 Sol. JcJ

(o) Ante, p. 816.

(j«) Htmeliome v. 2'mch, 2 Str S'iAnon., Dy. loo a, pi. 71 • .„;,,

'

mar^. See forms of the return n
mquisition, &c. Chit. Forms, p4:|

When and

tdo by the execution croditoi
atter extrinsic, it must be mad
be debtor may compel the cr
Bl (rj. The return vests the loi

tent creditor (s), and constitutes
U-1'8 F. c. 112,3. l(a«<e, p. 8

mdtingaaide or impugning Liquit aside the wiit and order a m
Iding of the jury is incorrect
Iry found that the debtor had
own to bo wrong by affidavit" notes of the evidence prodii

aside the inquisition on th
Jin the creditor or debtor, wh
Ich person not being in any ^
hy (y). It seems that the debt(
the mquisition be bad on the

locoeding to sot it aside is nee
Itondod which cannot properly I
an action by the tenant by elegt

18. Poundage and Expenses.]—Ai

9. What Writs may issue after it

\ elegit, the execution creditor m
lother county; or, even if Ian
'i/it, he, on a suggestion that the
e same or in another county, me
Iu sheriff of such county (c). Bi
>
elegit, no other writ of exocutic

gainst the debtor's person or pi
icted from the lands extended (d)

//) 2Iu3t. 396; 2 Ch. Ca. 183. So
ited lu previous editions of this
Jik; but see Anon., 1 Vent. 259
(/) Casseldine v. Mimdaij, 2 Dowl.

(») See per Mellish, L. J.. L R q
^ at p. 236.

' '"

/(/w'^d""^'
^- ^>"'^«»<(, 23 L. T.

.
iJ »» . XV. 148.

;») See liarnesv. Harding, 1 C B
f'^'c'^^n.i

'^V- 'Morris V. Jo„e,s, 3&R.G03; 2B.&Cr.603; 2 Inst.
Cp. tlie proceedings on setting
an mquisition on a writ of in-

ii>y, post Vol. 2, Ch. CXV., " Writ

('•) Id.

r.n?''^Z 7- ^'"•'^"«-- 3 Ad. &
l.-'U; Watson on Sheriff, 314.
ju ed. ' '

(v) Id,
;
Hmris v. Booker, 4 Biutr.

i-Vov Best G.J.
, at p. 100: DoeJMl V. Greenhill, 4 B. & Aid

: cp. Anon., Vent. 269: Morris v'

Iw

2

8

6

A
3
V
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1
I

irAe?j and how returned.

, 1. x^ 885
mflilo by the execution creditor or debtor fn +!,» •

j»ittur extrinsic, it must be made beforo tb. ,-1 •
•/•°'^"-''*'°°' ^"^ ^'^^ ^^VI.

Tho .It^btor ,nnv nn,n^„i +v.„ „__^-. °^? *^° inquisition 18 filed (n^.

UBiLcer exinnsic, ii must be madn liof^,.« +i,„ • —.-. •"^i"^''"'i"u, lor

27 .t-

fiB.ling of the jury is incorrect rwl T},n«+r^''r'^°" ^^'™ t^e orim,rugning

ju.y found that the debtor had nt b^n.!. 7 '''1
'2 ^^^^^ t^« mquiaitioi,.

^.uvn to be wrong by affida^s of Tb
.

'
""^ «"ch finding was

M^ notes of the ev^ide ice p rduceS f ^

set aside the inquisition on the^VnlKf ^^° ^"""^^^ ^'^^^ ^lot

th:m the creditor or c ebtor^J-ho iPn «f
"^ °^^ V^'"^""' °tber

such person not bein<^ in ^nv wnv\ ^^T^?''\^''
^^^ action (x),

in; iu). It seems tfc the 3 bro7istnd b';t •
"'^"^."^ *^^

the inquisition be bad on the Leo of t it f, „ ''i'?^'''*'^'',
(^^•

oceeding to set it aside is necessarWr5' A^ H^^^^y- ^iid no
tended which cannot properlTbesni^onb.-^fi^ '* anything be
an action by the tenaSt b'y^^ to recovLft

(^^^^^

"'^ ^^ '^^^^

8. Po««ia,e and ^.,en,..]-As to these. .« ante, p. 824 e. «e,. 8. Pou,,a,e
9. What Writs mav issue after if 1 Tf «« i ji ,

and expenses.

.^^,<V. the executiL credSma^yTo bourse ha'vfn?"^."^".^ '• '^'''^*^'«
other county ; or, even if lands yL . / i>

^^^ ^^ ^^'Sit into may issue

y/^ho,ona8ugge;tion?hattKpbte/lf "'"'^"'^
V?"'^

^^^ first afterit.

e same or in another couS marwl ^%r'^^^^^ ^^^^^^ i^ Generally.

sheriff of such county (7) bS wb.l r*5' •

'''^''^ '^^^'^^ed to

ie%/<, no other writ of^JxecuSoiwnn!!f^v' ^''^l'''^'^ ^P°'^
:ainst the debtor's person or nrLn 7 ^('^'^ '^'^'^ ^« sued out
icted from the landsSonded

(
^ ^'

'"'^''' *^^ '^^^'^^"^ be

('/) 2Inst. 396; 2Ch.Ca.I83. So
ited m previous editions of this
jrk; butsee^i^(o»., 1 Vent. 259.
(/•) Casseldme v. Munday, 2 Dowl.

» See per MeUhh, L. J., L. R., 9
. at p. 2J6.

(^hampne\jiiy.Burland,2Z'L T
; 19 W. R. 148.
u) See Harms \. Harding, 1 C B
f^'i^^rn.; <IP- ^^o'-'-" V. Jones, 3&R.G03; 2B.&Cr.603; 2 Inst.

. Lp. the proceedings on setting
le an inquisition on a writ of in-
ry, post, Vol. 2, Ch. CXV., ''Writ
nqmrij"
Old.
•) fJooper V. Gardner, 3 Ad &
211; Watson on Sheriff, 314.

• ^^'i, ^^"!T" ^- ^"^^f, 4 BiiiK.
i;";^«*'.C. J., at p. 100: Ute
lull V. GreenhUl, 4 B. & Aid
cp. ./4«oM., Vent. 269: Morris v"

/om 2B.&C.242; 3 D. & R 603 •

I)oe d. isV^;,* V. 27,ow„,, 2 Cr. & J
Vr' ,V°'® ""^ Eiect7nent, 667, 568-Martin y. Uniith, 27 L. j.. Ex 317 :

Rose. E7., I3th ed. 981. ' ' '

(2) i>o« d. Evans v. 2'^o;«ff,. supra •

Morris v. /o;/c«, 3 D & E -if nonr
V^r Abbott, C.J.

"• "^ «• at p. 606,

Aff4?:^.^r'^i.V^,,S
ferLd^rd^'3ifiunT-

"^508" ^"^
'
^°'« - ^SmeS

(c) ^'Mto'v./ffc^-M« Hob 57- Rn

|^'?2^^wi^t4.^i.?rs
f^^l-'f the writ. Chit. Foms,7«0

(d) Bro. Abr. Elegit 15- iw^

I



PaktX.

Where the
elegit is iu-
eti'ective.

Better to issue
ti. fa. first.

10. How the
creditor shall
obtain pos-
session.

Writ ofEUyit.

Where lands are extended under a writ of elegit, there is r
interest in thorn left in the debtor which can be extended under'
subsequent writ (e).

But if the elegit be ineffective, as if the sheriff return that he htaken aa mquisition of the lands, but could not deliver them becav
they are already extended, the execution creditor may then hi'
execution by Ji. fa.{f). Or, if the inquisition be avoided

'^

other matter extrinsic, the creditor shall have a new writ of ele(
or fi. fa., at his option. Or, if it be void for matter appearing ut
the lace ol it, then, as the creditor can never obtain actual nossi
sion 01 the land under it, he should apply to the Court to vacate 'twrit and award another; which may be done either upon a suc-'o
tiou of the matter, or upon a scire facias {;,). So, if the sheriff retail
mini to an elegit, the execution creditor may have execution '

Ji. Ja.[h), or he may sue out another elegit (i). If formerly t
sheriff returned that he had levied upon the goods for part am/nl as to the lands, the creditor might have had exec
tion for the residue either by fi. fa. (k), or by another elegit!
or ho might have had an action on the judgment (m). So althonan elegit be awai-ded on the roll, yet if no writ in fact issue S?
It It have issued but nothing be done or returned on it, the cred'i

wish"t
'^ precluded from having execution by fi.fa. ii

In most cases it is more advisable to sue out a fi. fa. affain^t •

satisfy the debt, then to sue out an elegit against his land (o).

X. ^^-'Ji'","
^''^ Execution Creditor shall obtain Possession cfcc 1—^

sheriff delivers only legal possession of the lands (or rather a ri"of entry), and not actual possession (». The execution cred"may, when the execution debtor is in possession, enter and tsipos-session under the elegit; but in some cases it may bo advis'"*
to proceed by action for the -ecovery of the lands (9) Se

JacLsoii, Id. SS: Cowlet/ v. Zirleof, 2
Bulst. 97: li/tiiii/kld's case, 5 Co. 87:
Crawley v. Lidgcat, Cro. Jac. 338 ; 2
Sauud. 68, b, c: M. v. Derbyshire,
i-c. It Co., 23 L. J., Q. B. 333. As
to tlie proceedings under 8 V. c. 16
against the shareholder of a ijublic
company after land of tho company
has been extended under an ekqit.
see Vol. 2, Ch. XCII.

00 Carter v. Hughes, 2 H. & N.
714; 27 L. J., Ex. 224.

(/) Ro. Abr. 905.

(y) SeeTownsendJudgni.129, 130;
2 Sauud. 68 c ; 16 & 17 C. 2, c. 5, s. 2
8 G. 1, c. 25, s. 4.

(/') Knouies v. Talmer, Cro. El.
160.

(^ Anon., Hob. 2: Crawley v.
lArigeat, Cro. Jac. 338; 2 Saund.
68 c.

{k) Beacon v. PecJc, 1 Str. 226 ;

Ltijicusler V. I'iu'dcr, 2 Ld. l{aym.
14ol

: Foster v. Jackson, Hob. 68

:

Crawley V. Lidgeaf, Cro. Jac. 33-

1 i-l Yo
'"^'"^'^' ^- ^°''9<'», 1 Lev.

1 feid. io4.

('«) See 2 Saund. 68 c.

(«) Cooper v. Longworth, Mo
OiO.

(t>) 2 Saund. 69, u.

Cp) Jlrown V. Itivers, Doug. 4Mirson v. Dawson, 2 Keb "j

laylor v. Cole, 3 T. R. 295 '

"

207, G,bbs,G. J., expressed hinw
to be of opinion that there is no '{

cessity for a tenant by elegit to b
ejectment to obtain possession,
that he might enter at once, exec
ing where the tenant in possesa
held under a lease prior to the v\a
tiffs judgment. As to a foir'
entry and the necessity for briu<T
ejectment, see Vol, 2, Ch CVI

°'

U:(<the,v.Tun>!ey, 4 E. & B. 274 .

,
;' ^Ji- S7, it was held, thai:

could not be set up as a defence

How rossesi

\rim»g such action the writ mus,
yf the wrU and the inquisition

>

ended, such action cannot be biWhere rent became due afte:
ho shenff, but before the inquis
liat the execution creditor was
xecution creditor has a right to
I It tenant \y elegit be evicted b
Ihall recover tho lands again by
Iction of scire facias and re-extei

I
, r . VA^ *^® ''''•9'' founded on

[."'
't-

,-'[;• ,'^,-
nO), says that th<h reohold," yet tho tenant b-

battel interest only, which goes

"

As to sale, see ante, p. 880.

^i- How the Debtor shall recover
ixocution creditor shall have fu
ho extended value of the land
Either by an action of ejectmen
mdamterram. Or, before the ju
ipon tendering to the creditor in
lo satisfy the judgment, may
'I

''^•r'^ Mms ad rehahendam ter
^ourt out of which the .%,Yissuec
ascortain the amount of the re

iil.r that, 11 It appear that the
hiiu be delivered to the debtor (,m. complied with oven before^^
k.'ct!on of that statute expressly su
ic'coim in the Court out of wM
^nant by elegit was subject to in a

n l^'^n
""'^'"^ I'o^overed back 1

^ould bo allowed interest on his iu(
M-ouId be obliged to account, no

ut t„r the actual profits of the Ian
IS a mortgagee in possession woul

In e cctmcnt that tho judgment waslud.r a warrant of attorney whTdika void under the usury laws la

lah, ? tho "•^'f''^'^'^
^ ojectmen?

IgaiL.t the judgment debtor, see
«/.^;..v.^;;„M,27L.J.,Ei.317
(0 iW oj l>oole v.Whitt, 15

(s) Sharp V. Key, 8 M. & W 379 •

lujrt
''"•'^''^"'''-^^''""'''^••"''«'":

. J.,i?x^80^'
"°'"'''*' ^ ^^- ^"^J ^8

M 32 il. 8,0.5; 15&16V.C.76
U/;Co. Litt. 289 b. 290 a: iwJ
lugiat Cro. Jac. 338. And see

l«.l,c.2a,s.4. The remedy given

I

u
V
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V

2

G
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Ai
J/
I'll
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&
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Uow Pommon is obtained.

Iriiigiiig such action the writ mn<,f A. «.* j

hM, such action cannot be brought frl
^ reversion is ex-

^Vhere rent bocamo dno nffoJ^^f )V-"
-0 sheriff, but before the inqiuion'walVnr 1" ^"* ^^ «'^^'« to
hat the execution creditorCS TntitS't ^^.f'^"' ^*^^«^«ld
xccutiou creditor has a rieht to .ifcf

*'"""ed to the rent (a). The
If tenant \y elegit be evSd LtlT ""/'^"V*

attornment (t)

hall recover the lands a^n by eWmen?'^* \° ^^°^'J' ^°^^^^1 I^e
'^t^^of «fy«c/«sandLexte^n?ffi '''*' °^ ^« ^^7 Proceed by
Although thA p//.^„v * .!_ 1

""V";. •'A ft TV;-^""'"' and re-extint7») ' "° "'"^ Proceed by
Although the eeqit founded nn A "^

i x . „

ot 1 .1- 2 r. c. 110) sav8?hnf ti, 1 •
^*?*"te of Westminster fbut

is freehold," yet the^enant bv^.r^^ '^"" ^"^'^ the lands '««
battel interest inly, wh^oes toS'sttutor^^

'™^^«^^ ^^t a
As to sale, see ante, p. 880.

executors (a;).

1 1 rr ,
Sale.

1 1
.

How the Debtor shall recover bach Av. r ^ -,

887

Ch. lxxvi.

Eight to rent.

Where ho is
evicted.

Creditor's in-
terest is a
chattel.

-.. y^i^ i,„c x/coior snail reco
xccution creditor shall have Killv"slti.fipd'^^"^~^'

''*°'^ ^« the 11. How the
ho extended value of the land t£e fWnr J^'^fe'mont out of debtor sliall

. I,,, „„ „„.:._ „ .

„„'J^°
'^^tor may recover it back, recover backlent, or by a scire facia. „,/ „.„;,„' his laud.

.ther by an action of^"ee Cent °or't"
^^^^V-e7It back,

endamterram. Or, before thS'£>mon f^
" '^•'?. /"^'"^ «'^ re-^a^

^pou tendering to the creditor incZ^^l 'f°

'''^''^''^' *^° debtor,
10 satisfy the judgment, may recovl. ^T" 1°"^^ ^° ^^^ting

Wrt out of which the ./.r//< Led .nrnf-A" "'^y ^PP^^ to the
ascertain the amount o he ren s and'^ fif

""^^ °'- ti''^ ^^^asters
id.r that. If it appear that the l«bfe P-"''*^ received, and to
ball be delivered^!; the SLor (J^ m^'' f^^'f''^'

r°««e,ssiou
uoii complied with even before 1 f. 9 ir

^P','''''^'^'^ ^'""Id have™ of that statute expressly subittstL';/''^^ ^ T* '^' ^^th
.count in the Court out of U"ch tho^vV T'*^

"'?'^'*"^ to such
™^t by e%/< was subject to iraCouJ^n?''-^^^^^^ sued, as a
eforo this Act the debtor some ime« r. ^^l"!^ ^°^°re the Act.
llio lands were recovered bTckbv n^r-f-°'^

^^-'^'^^ "^ °1"ity.
^uld be allowed interest on hL juSenf ^^''l"'!?' ^^' "'^^itor
would be obliged to acconnf nnf f /J

" ^"t, on the other hand
it f..r the actuafprofitro? he land whin •

°?'°'^^'^ ^^^^'^ "^^rdy,'
a -rtgagee in possession w3 S^^ StStrC^f
e ectinent that the judgment wasUr a warrant of attorney"S
' void under the usury laws. Z
Ir ? th!.

*^.^"l«n^« in ejectment
L^-t the judgment debtor, see
;^<»v.*.,*M,27L.J.,Ei.317
) jWyo,- o/i'oo/e v. mitt, 15

'«1.7<0: Mayor ofrwley. Jl'/ntt

JJ^^Q^--Dw/«, 2Ex. 103; 18

;'^-'H-8',c.5; 15&I6V.C.76
!; Co. Litt. 289 b, 290 a: Full

te<r^ Cro. Juc 338. And see
i> c. .0, 8. 4. The remedy given

by Stat. AVestminster was bv writ nf

wrIt"o/;'f
""•

•
'^"'^ -««% I^ by

tTni
'^c-il'ssoism if needs be • butthese are^x^ow abolished; 3 '& 4

3b'Vc"733:'"'''"'^'"^-'^I'-612;

Am6. 520; 2 Ves. 589: Z.^;,^'

8 Ch.- 4|4
^"^''" ^' ^«W, L. li.
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12. Selling

land wliLTo

judKniinit

siuct; 2!)

July, 1864.

Writ of E'eyit.

Z ( f

AuJ tho same course \('ould now be pursued before the Mnsto'
except tJjat, with regard to judf,'J.iioiit8 outorod up bofom 1

f//;(( 'mr, Ir'iS, interest would, perhn'T«, only bo rockouod I'roi

thiil (1.; ' pursuant to \ & 2 V. c. 110, ^, '7. If, on the other hiin
thu lui^iiH bo rccovorod back by ojectmout, or bj' action of sci". /
the creditor will have to account only for the extended value of t'

land, which is usually very much below the real value ; and, unil
1 ii t V. c. 1 10, s. 17 («), ho will bo entitled to interest (at •!/. j)t>r ecu
oither from 1st October, 1838, or the day of entering tlio jud.unu-i 9 OHATTDH
according as the judgment was signed before or after that ila

The application for a reforeuco to thu Master a2)l)ears to bo tho nu J| 'WTIIT OF CAPtas AI
advisable mode of proceeding. -.Jm

W- '^'''"'' •< '*
889

12. ScNiiif/ Lund inhere Jiidijmeiit entered up since 29th Jiili/, 180-! »• ^.'"""'' tvhom niui i ',t,i n
—As to this, see Ti A 28 V. c. 112, s. 4, ante, p. 880. : Hfs— Effect of Debtors
A tenant by e/e/j it on applying under 1 <l' 2 I', c. 110, s. !,'<, f M ^'^' ^^^^ 889

a sale of tho extended proi)orty and i)ayment of the judgment del W' ^"''"^ "/ 89''
is bound to account, in tho same way as a mortgaguo iu posse • "Vi«« to be Sued out 89S
«^°^('')- m.Uou- Sued out and "in.

''•"'"^
893

{a) See ante, p. 767. (A) Bull v. Faulkner, 17 L. J., Ch. 23 #'' ^c.',"'"'i<
9' ^''* "^'"^ ^ the

-m ihcri,Jf to be executed .... 893
Bij whom, when, where, and
/low executed 593

If7<«r,|/,]-_This writ command
bo (lelondant and hmi safely koon
ourt to satisfy the phiintitT th^'
Itcrest thereon at 4/. per cent. ExNk It was a writ unknown to tho
other actions by the express w.ftutcso Marleberge (52 //.„. 3),

I ;
1), c. 1 1, having given the writ

lions of account, and subsequent 8un actions, the 25 Ed. 3, stat. 5, ,

JO 10 Hen. 7, c. 9, to all actions on
fca>-^ary consequence, held to lie up.
Jamtilf to obtain its fruits (a). ^

-p -''"""^{u^hom and tvhen it lies—
!a Min Debtors Act, 1809 (32 ,fc ri'

,^.
n; llr.;exception<i,e!-;nafterme

-

.- ;.
n... ..cement ol tins Act fist J

o.'^oned tor making default in pay

lent
excepted from the

Default in payment of a penalty
penalty, other than a penalty in r

J(") See 3 Salk. 862 : Cassid,i v n

H, 2 Sc. N. B. 432 -TSwI: 4t ]

l/*i .1,1,,, ,. 10 r
\ 10 thu policy and effect of 16 (

IVf'f^-^-' ^^- ^23: contra, LX^lO.A.P,—VOL, 11.
'
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CHATTIER LXXYII.

WRIT OF CAP'

. If'/iai it is

. A(iainat whom mui
lies — Effect of
Act, 18(39

, Form of

When to be Sued out .

How Sued out and
dorscd

rfHvery of the Writ to the
Sheriff to be executed

Hi/ H-hom, when, xvhere, and
how executed ....

SATISFACIENDUM.

( 't,t it

Debtors

In-

8. Discharge from Custody
after Arrest

-f 395
^- ^''"P' 896

^^- ^''"<^
899

n. When and how Returned
.

.

899
12. Poundage and Expenses..., 900
13. What Writs may issue after

'' 900
^^ Sow far a Discharge .... 900
15. Irregularities

9Q3

"E.lS^and'i^^i^fS^T^^ ^ko the body of Ch. LXXVII.
urt to satisfy the nluinHff f^o f^ ^^'^^ ^'^ve his body in
H;..stthcreonlt.i/. pt'cent ExcrSfaeln''^ If^'^'^'''

-" '• ^^^*'*-
'h;. It was a writ unknown to theS mon l.T ""^ ^^^^^""^^ "' '*
other actions by the oxpre^^s wnX^f ^ '\"°'' ^''^^ ^t given
iutos of ATarloborgo (oFlS I Xf ^

W''^^"*'^ '• ^^t the
1). e. 11, having t'ivon the t •

'

'ilil°'^ Westminster 2 (la1). <•• 11, having given the writ' nf'
''''"^ Westminster 2 ,.0

O.KS of account, fnd ISbsequont staLte'^'h'.
" '•^^^^''"*'"'«"^ m

n- actions, the 25 Ed. 3, *<«r 5 r 7 f 1 T\°^
extended it to

1"//-. 7, c. 9, to all actSn'r-til'caselL'"^ '•'*^""°' "^^^
'-sary consequence, held to lie utinnTl,n .i

"'• *"• ™8, as a
iitiff to obtain its fruits (5. ^ "''^ judgment, to enable the

\
Hin Pobtors Act, SS^i^^^^ffg^'f,^:^'^''^^ ^ct, 1869.]

"1' H. exception; I. ei.^nSer mll^ V ^^^' '^ '' '^^^''tcd, s. 4,

Moned tor making default iii payS o^' • s,',n
' / '""'^'^^'^ °^'

- shall be excepted from L^Te^^ttn^ rfTe^an^.^et

•', 2Sc. N. B.432; 9 Dowl.

V *" the policy aud efltect of

338,49L.J.,Ch. 123: contra,
P.—VOL. ir.

'

inch d'oV^: i^^= '^"•^f
V. Ifooe.

2. Against
whom, and
when it lies.

Effect of
Debtors Act.
1869.

'

No arrest to
be made for
making default
in payment of
money except
in certain
cases.

3 M

I
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Paet X.

Writ of Capias ad Satisfaciendum.

2. Default in payment of any sum recoverable summarily before

justice or justices of the peace (c)

:

3((?). Default by a trustee (c) or person acting in a fiducia-

capacitj-(/), and ordered to pay by a Court of equity (</) a;-

sum in his possession or under his control (A)

:

4 {d). Default by an attorney or solicitor in payment of costs (i) wl
ordered to pay costs for misconduct as such, or in jiaj^ment

a sum ci f money when ordered to pay the same in his charat:

of an oHicer of the Court making the order [k) :

5. Default in payment for the benefit of creditors of any portion
a salary or other income in respect of the payment of wh:.
any Court having jurisdiction in bankruptcy is authorized
make an ordei-

:

(3. Default in payment of sums in respect of which orders are
this Act autliorized to be made :

Provided, first, that no person shall bo imprisoned in any case c
cepted fi'om the operation of this section for a longer period tL;

one year ; and secondly, that nothing in this section shall alter •.

effect of any judgment or order of any Court for payment of mor
except as regards the arrest and imprisonment of the person mak,
default in paying such money" {I).

Although the above Act abolished imprisonment for debt M::i

certain exceptions, and therefore the writ of ca. sa. is now ra;

'

resorted to, yet, inasnuich as in cases within the exceptions, it r:-

in some cases still bo resorted to, and as by the Act an orde
committal is substituted for the writ of ca. sa.; and by s. 5, "v.
sons committed under that section by a superior Court mav^
committed to the prison in which they would have been confc:

3

Jnen

'
if arrested on a writ of ca. sa a

;
^"J' ^^"Pcnor Court shall, subfect 1

I
obeyed, and executed in the Ike r

i
"ecossary to retain in this editi,?

^ra.sa.im). Judgment summon^
I

assigned exclusively to the liankru

P'"^^^f;^f^° province of this ^^
';,.?!",^^,^to'-sAet does not apn
pliability of the debtor to arrest itt

^dobts('0. .i3eto;i;;;UtS'AS;
a party might be held to bai^Ixmdc
bo arrested under this writ ( p) ^.
upon a ca.sa.ig), although they

'

m.?I.tanmfantM:oray«„. J„outaga.nst husband and\-ifo, thand the Court would not dischamo
rate property out of which the tier
where there appeared to be colhisioi
plamtift to keep her in custody (r)

(c) See Jieff. v. Tratf, L. R., 5
Q. B. 176; 39L. J., M. C. 73.

(d) By 41 &42 V. c. 54, s. 1, "In
any case comiug witliin the exceptions
numbered 3 and 4 in the 4th section
of the Debtors Act, 1861), and in tho
5th section of tho Debtors Act (Ire-
land), 1872, respectively, or witliiu
either of those excejitions, any Court
or Judge, making tlie order for pay-
ment, or having jurisdiction in tho
action or i)rocecding in wliich tlio
order for payment is made, may
inquire into the case, and (sul)jcct to
the provisoes contained in tho said
sections respectively) may grant or
refuse, either absolutely or uiion
terms, any application for a writ of
attachment, or other process or order
of arrest or imiirisonmeut, and any
application to stay tho operation of
any such writ, process, or order, or
for discharge from arrest or im-
prisonment tliereundor." Sect. 2

;

This Act may be cited as tho Debtors
Act, 1878, and sliall bo construed as
ono with tho Debtors Act. 1860. .as

regards England, and as one with
tho Debtors Act (Ireland), 1872, as
regards Ireland; and the Debtors
Act, 1869, and tlus Act may be cited

as the Debtors Acts, 1869 and Ij/i

and the Debtors Act (Ireland), igl
and this Act may bo cited asi'l
Debtors Acts (Ireland), 1872 iill

1878. '

(e) Seo YouiKf v. BaUimor'.
L. T. 119; I8W. R. 446.

. (/) As to who is a person actial

in a liduciary capacity, see Mnm:\
Ingram, sujira : I'hosphate fior.A
Co. v. IlartmoiU, 25 W. I{. \i\
directors : MetcnljVs casr, 13 Ck I

815; 49 L. J., Ch. 347, directors.

(<;) Read now "High Court dl
Justice." M(ir>-h v. litgrani, smal

(/O Exp. Citddiford, 45 L. J., Elf

127: Evans v. lUar, L. R., lot:,

76. '
I

(0 Seo Vol. 1, p. 184. Tin's i«|
not apply to costs jjayablo lul
solicitor who is an unsuccessful lisl

gaut, but to such costs as a solical
may bo ordered to pay as a iieiiiiirl

for misconduct. Jie Jfope, 7 ChM
797; 41 L. J., Ch. 797: Jeii/amd
I'frcdaij, 41 L. J., C. P. 152: h<\
While, 23 L. T. .387; 19 W, R,

{k) Seo Vol. 1, p. 176. ,

(0 Seo Re A. Ji., 39 L. J., Cll

159.
'

,«) Seo the 12th ed. of this work.
J'jl.^^'i--^'',"- y.Edmxnds. 22 L
T.W,,. See In re ,SmU/>, 2 Ex. d!
4i, •!() L. J., Ex. 73, recoguizanco

(") As to this, seo Ch. CXXVII
(/*) Jlnrbert's case, 3 Rep. V>'

n

Anil see Cansidi/ y. Stcwai-f ') <^'

X.R.432;9Dowl.366 ' '"'•

Afg"'"'''''^
V- C7>auort/i, 2 Str.

W Post, Ch. XCIX.
(«) Gardiner v. Ilo/f, 2 Str PIT-

^*I-7'''t.lC.&M.860 Asto
thceffec of a judicial separation
:or an order for jirotcction Obtained
^«n(lcMhe Divorce Acts, see pos^

(1) Xeuion v. Howe, 9 Q. B 948
IJLJ. Q.B.146. "Ifauaclon
Wbrouglit against a woman when
H'^,

and pending the suit she mar-
ries, the rapias shall be awarZl
against her only, and not agai, st ler>*n,l" ;iBla.Com.414; ?1

"
W,,..] East, 521. See7y,«.;'

• %/«, 1 D. & L. 831, where ai«lp s order was made by consentosay proceedings, on p„^.m„ 'of
i«'^''Htaud costs by a c.Ttain dav

onv,sc ii„,,i j„dg1„..nt, and th^^
«>'laiit married before such day.

21

4
li

1\

Li

R,
16

he
a
nji

th(

lov

see

56(

ag;

fen
a
anc
cha
nin^

Rob
Jail

L.'.

had
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lint.

Q. 1
Coui
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acce(

seem
both
to pi
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IVhen it lies.

891
If arrostod on a writ of ca ,n ^ a

^^

my superior Court shall, subfcct to th7^rL''''!f^°^
committal by Ch. LXXVII

)beye.l, and executed in the 1 ko nv,r.n/"^"^,°'^
'""''^^' bo issued,

lecessary to retain in th s ediL some o^;^^^"''''
^^ become

"fcr. (m). Judgment summonses ZT. 't^''\'''
"•" t° ^'"ts of

ssigned exclusiv^'ely to the iSSuntoW r™'"'^^ °^''"'-^ are now
nil within the pro^^nce of thSS'^ '^"^'-'^' ""^^ therefore do Jt

|S3?a:^d^;ti;;:ttSL^fe '^^^ - ^^oct the
A ca. sa. St 11 lip.s in f},o^^L ° ?."^* °^ ^bo Crown (n).

BbtsOO-
.
Before the Debtors Act So n.

''' *''<'
'^''l«°

"f ("rown and when it

party might be held to baiU„u]er a writ of ^'""'''l f"^' ^boro 1'--

3 arrested under this writ(«). Ba 1nS if V*"^''"'
(^'

. bo might

?™V^ ".'-r-C?), «ltbough thefcou %^i^? *'^'?/" executi;)n
.?ht an infant (.)

:
or a JhnecZrtM- ml ,f°

^'^'^ ^° '^^'l- So
' 'tF'T^

busband and wife the wiVn 5 1
1' 7'' '"• ^'"'e ™ed

.1 the Court would not dischamo he^/A f'^ ^ ^''^'^"^ on it,
to property out of ^vhich tho floma.i i^Sfb '^' fif T ^^^P--
lere there appeared to bo coHus m, Iw

™"bl bo satisfied (u), or,
uutitf to keci ber in cuslc^yS (3^^'.^ r'

^^'^'"'''^ '-^'^^1 tho
_- ^^'' ^''^^'^PPbcation to discharge

w) Seo the 12th ed. of this work
'n_--i't-Oe>i. V. Jufiiiiimls, 22 L
jW. See Jiiro .Smith, 2 Ex. d"

wed.
'' "^^ "' '^^-8"--co

Wr*°,*^'^' ^'^^ Ch. CXXVII
[') J'">;"'-rt;s case, 3 Ken. 12 "a
see tWy y .Sfewart, 2 Sc.'

t. 4.iJ ; 9 Dowl. 3G(i.

)^(i^^'<Mnld V. Chaworth, 2 Str.

I Post, Cli. XCIX.
I Gunliner v. i/o/^, 2 Str l'>17-

7ff 7"'t'
1 C. & M. 860.

•

As o
effec of a judicial separation
'! "P'"

f°'' protection obtained
i^the Divorce Acts, see post,

niu
°- •"'^- ""»i action

ought apinst a woman wlien
luid pending tlie suit slio niai;-

>c cnpws shall be awarded
,',',' ".'/'>; 'in;! »"t against her

'M 1 D. i; L. 831, where a
s order was made by consent
y piocoednigs, on payment of
l;t ami e,ists by a, certain day,
;isn hnni jii,]fr„u.„t, ,i,id the
aiitninrned before such day

U lU %a^"^!'''V^ '' \\''ls-

;;;. ^'}'''J!^^''ffe v. iiv„«, i
II^K »<-''i«(o/; V. Gilbert,

{-"'Ainy Marshall and Whi' i p/Kep. 18G; 4 Ex. 804 ; 19 L J E^'

fiuTiatH
•*'''' ^r^°f Exchequer

"Pon any legarpri^^cU .ml'Stlio precedents would on y bo fol

itniL sole, and she was arrested on

i7n',l i;
^*' ','*'

^'''^'''" (^'lo husband

Q:t'i«.£;r^iS;S^:A

aocede to that doctrine, bera'r t

to i)ropi>(.ili>,r»o •
'

. .
""'

•
ASto proceedings against husbaii'd andwife, BOO post, Ch. CI.

"""""" lua

3 M 2
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Part X.

Against whom
it docs not lie.

Against bank-
rupts.

Ca. sa. cannot
1)0 sued out
%vlipn it does
not lie.

Disclinrgo of
jjorsons taken
under a ca. sa.

wLon it does
not lie.

3. Form of.

Writ of Capua ad Satisfaciendum.

a defendant out of custody, on the ground that she is a marriej

woman, the Court will require the strictest negative proof from herl

that she has no separate property, where it appears, from the afE.I

davits on the other side, that there are reasons for doubting suet

to be the fact {y). A party may be arrested on a ca. sa. though a|

solicitor or officer of the Court.

As a general rule, a ca. sa. only lies in cases where a capi((s mi

respondendum would formerly (z). Therefore, a ca. sa, does not lit

against any member of the royal family, or against peers
«|

peeresses, or against members of the i louse of Commons durii;;!

the time of privilege («). Nor against corporators or huiJ

dredors sued as such (^)). Also it lies not against ambassadnrJ

or their servants (c). Nor against seamen or soldiers iu li.;:!

Majesty's service, unless in an action for a debt of 80/. or uj.

wards, contracted previously^ to their entering the service (c,

Is'or against executors or administrators for the debts of their f( J

tator or intestate, unless a devastavit has been returned [o). X
against an heir for a debt to bo levied on the lands descended (/I

Nor against the servants in ordinary nor menial servants of a kiii.'.f

or of a queen regnant, unless leave has previously been obtained ij

the lord chamberlain of the king or queen's household (y).

As to issuing execution against bankrupts, see ]mat, C/i. Cff.

If a ca. sa. does not lie, it cannot legally be sued out, altho

there bo no intention of executing it (h). Therefore, where a cu.-ii

had been issued against a member of Parliament, during his piiv;-|

lego, for the purpose of proceeding to outlaAvry, and lie had b'

proclaimed once upon a writ of exigent, the Court set aside

proceedings, . Itliough it was sworn that no personal molestutioi,;;

the defendant was intended whilst his privilege continued (//).

If a ca. sa. bo sued out and executed in a case where it docs i

lie, the Court or a Judge will discharge the defendant (/).

is not advisable for tho sheriff to dischargo a bankrupt, or otitij

t)erson privileged from arrest, when arrested on a ca. sa., unlesf::;

)e a member of the royal family, or a member of Parliament, orsj|

ambassador, or his servant, for ho does it ou his own respoca

bility(/0.

3. Form of.']—As to the direction, teste, and return of this writ.ifJ

ante, pp. 797 et seq. Like other writs of execution, it must strictly]

(y) Ferguson v. Clai/worlh, 2 D. ifc

L. iOu : 6 Q. 13. C'29: Irens v. JIul/er,

2f) L. J., Q. B. 115, where thougli

tlio wife was entitled to a contingent
jiecuniary allowance under a deed of

assignment, the Court ordered her
discharge from custody.

{z) See Cuanidi/ v. Uliiriirt, 2 Sc.

N. K. 4:V1; 'J Dowl. 3CC : Cnw v.

Jiath, 1 Leon. 829.

(«) Ciissi(/!/ V. fiti'wnrt. supra

:

Iliij/ii/ V. At'cxaiakr, 9 Bing. "112; 1

M.'&Se. rwU. And see Ch. LXXXIV.
(/,) .See jmat, Cli. XOVI.
((') 7 Anne, c. 12, s. 3. And see

Ch. CXXVII.
(rf) 44 & 4.j V. c. 58, S9. 144, ly;

4.') & 4G V. c. 7, 8. 4.

(t) 2 H. G, 12 ; Bro. Abr. " EIe^

cutors," 12. And see Ch. XCVIl.
(/') 2Saund. 7, n. 4.

(//) IhiriUtt V, HiMts, f) T. R. (iil

And see Liintlci/ v. Jhifliiic, 2 13. f

Ald.2;i4 ; andthocases.Ch.CXXVilJ
Fo//flt V. JJoppe, f) C. II. 22(1.

(/() Cussidy V. Sleuart, 2 Sc. Xl

R. 432 ; 9 Uowl. .'IGO.

(0 Green v. Rohan, 4 Dowl. Oof.

(;.•) Sherivnod v. Hi-nKr.n, <i Tair.t]

631.

Form of, &.

pursue tho judgment, and bo warrantee
lore, It a defendant bo sued by a wro
advantage of the misnomer, he may be
wrong name, and tho sheriff may iu<

I
writ (to). ' •

4. When to be sued out.]—Aa to this,
iL-suod before tho return of a fi. fa.,

'

bocu levied, is irregular; but a ca. sa'.'i
or oven at tho same time as a fi. fa., bu
ciitod (h). It cannot issue after an elenl

I

under such writ (o).

5. How sued out and Indorsed.l~Thi'
will as a ivrit offi. fa. {Ante, p. 795.) A
M the officer on issuing tho writ, and as
p,:95. Indorse it thus .•—" Levy the u'hol
entitled to levy for], and interest thereon

I

|tr annum, from the day of , a
judgment was ontorod up! ''•. idea siien
<v.d expenses of execution.~P. .s., jdnintii

I

Inn Square, London. The day of-^
'""'^"^ »'« « , and he resides at —
When the action is against a seaman,

llajesty's service, see Ch. CXX VII.

6. Delivery of the Writ to the Sheriff tt

'f ant'', -p. 807 .

•"

7. By whom, luhen, where, and how ex
01 execution is to bo executed, see an
wrraut for its execution and tho baili)

p. m ;
and as to when, where, and h

executed, see ante, p. 809. As to when ii

arrest, see ante, p. «92 ; and post, Ch. C}
M, m. IS issued with an indorsement,
ikmtrn," the sheriff is nevertheless boui

I

p.uty, if ho render himself or is rendered
has come to the sheriff's hands (7). The
ksement is, that tho .sheriff' is not boun
Tho arrest is usually made by actual 1

;V; Crnwfm-d v. Sntchwrll, 2 Str.
1.!1S. And SCO Reeves v. .Sinter, 7 B.
i- C. m

: Fisher v. Magnni/, 6 Sc!
X. R. 'm

; auto, p. 79G : Finch v.
0;.H, 3 Dowl. 678 : Uoyc v. Jiush,

I

iSf.X. U. 86.

\><) Ante, p. 794.

.;-') Hac. Abr. "Execution" (D) :

ate. M). 795 and 88.").

i/O It seems this part of the in-
oors.'ment withiu brackets is not ab-

solutely

Wooler
Q. D.
dorsemi
from til

issued 1

to the i

cution,

('/) -'

HI 7 I
VI



Form of, &c.

n'Vife^f ^;
''''"^ ^° warranted by it, ante, p. 79G. Thoro-

ain nf t^f ^- '"' '^'\^^ ^ V'^^S "^'^°' "'^J ^^^^ to takeago of tho misnomor, he may be arrested oa a ca. sa. by suchname, and the sheriff may justify the caption undi t£o

893

Ch. LXXVII.

bo ore fho 1, -^7^%*" ?"'"' ''\ '"'^'' P- 789. A ca. sa, 4. When to bebo 010 the ro urn of a Ji. fa., under which anything has sued out.
vied IS irregular

; but a ca. sa. may issuo before the rectum!
at the same time as a./?. /a., but they cannot both bo oxil

uchSritl")
'''''^ ''

'''' ''''^''' " ^^^^' ^''^'^ ^«°^ taken

vZ' ^^- ^'- y "'''
!?•

^'*^- As to what must bo producedIhcer on issuing tho writ, and as to filing ^prcccipe,see anteIndorse ^t thus .•-" Levy the whole [or /. tho sum you aroto loyy for], and interest thereon at the rate of 4.1. rir centum, from the —- day of , a.d. 18- [the day when thent was entered up] ••.. -ides sherifs poundage, ojJkerTfee^
v>sesofexecut>on-r. .S., plainUrs ioUcitor, ko'"lQ oSs
are, London. The~- day of , a.d. 18-. IThlwitlZ.—

- «s a , and ne resides at (p).
the action is against a seaman, soldier, or marine in her
8 service, see Ch. CXXVIL

'ivery^of the Writ to the Sheriff to he executed.-]-Kb to this.

6. How sued
out and in-
dorsed.

Againot sea-
men or sol-

diers.

6. Delivery of
>vrit to sheriff.

and how e-^te-

cuted.

whom when where, and how executed. ^~]iy whom a writ 7 p,, , t

frits%xec?rti"'''^ti "f ^'•'^' P- "^/aill a?t'oTh l£l,^^,
lor Its execution and tho bailiff appointed by it, see anteand as to when, M^here, and how it is in fjonoml to be

'., see ante, p. 809. As to when a party i. privileged from
c ante, p. 892; and post, CI. CXXVll Where SwrlS
"thrstrHV

' '"'^
i»;i«V-*°'^e>^t. ''to bo returned non est

ho ronSo^l-
"o/o^thelcss bound to arrost and detain the

lie lender himself or is rendered by his bail after tho writ
^
to the sheriff's hands (V). The ianing if suc-h t in-

it IS, that the shorill is not bound to look for tho party f„)
rest IS usually made by actual seizure of tho defendant's How arrest

made.

ivford V. Sdfc/iirrl/, 2 Str.
d SCO Rirrrs v. f)/((ttr, 7 U.
: Fisher v. Magiinu, 6 So.

;
auto, p. 7iW : finch v.

:)owl. C78: Jloyc v. Hush,

', p. 701.

Al)r. " Execution " (D) :

Gcins tin's part of the in,
within brackota is not ab-

solutely requisite. See ChiMcrs v.
Iloo/n; 2 EI. & El. 287; 29 L. J.,
Q. B. 129. In Komo fiisos the in-
aorscmeiit will bo slightly different
noui tho above, as where the writ is
issued by a jiarty in person, &c. As
to the mdorseinonts on a writ of oxo-
cution, see ante, p. SOO.

('/) -^[ignaij V. Moiiner. 4 Q B
R17; 12 L. j;, Q. B. 306.
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Part X

Showing war
rant.

Presence of
officer.

AVhen ar-
re$ted, in cus-
tody on all

writs in she-
riiJ's hands.

Taking de-
fendant to
prison.

Writ of Capias ad Satisfaciendum.

person
;
but auy touching, howovor slight, of tho person is sufRcion for this purpose

; and whoro the ofHcer h.id hold of "ho dofcndant s hand, as ho hehl it out of tlio window it wis ,1 In? i
sufiieient (,-). But tl.> manner of arrest is not confined to corSseizure; where ho ofl cer entered the room in which tL defo Xnwas, and locked tho docu-, telling him at tho same time W Sarrested hnu, the Court held it to be a good arrest (°). And iftlolhcor say, '. I arrest you," and tho party acquiesce or aftPrun!

the paity escape, it would bo otherwise (u). Mere words hnZl '""

such as tolling a man you arrest liim, or the li£!cTnnot ot Tho"''selves amount to an arrest (,<•).

i-annot ot tliom-

• It seems that, in order to constitute a valid arrest tho t,..., .should be pro.luccd or the party arrested made awai^'oH?M '^

.

As to tho necessity for the presence of tho officer whoso nL.m the warrant, srr antf, p. 809.
wnoso name is

When tho defendant is legallV arrested ho is Pr.n<.;^„, i i i .

custody upon all the M-rits in ti shc5ftt'h4ds ?. W tl
"^ '' "'

«o If the arrest was made under a void ^t „
'

Tf Iv.^'lV'<lofmdant is in tho lawful custody of he s^eS
"

nn. Jl
^^" "'-^

be delivered to tho sheriff he will on s,,nK ? r ' "^^ oilier wnt
to be in custody on that writ also (S

"'^ '-^'^''''^'' ^° ^'^«»<-'!

Upon an arrest in execution, tho officer may carrv tlio ,Uf i

bo loo .11 fa ,,,„„,,„ ,v„.„ M, Msui.TolSid Bottt'rS'

0;) v^«.;^, iyeut..SOG,n.; Geiincr
.6/Mn-,rs, 1 Salk. 7i). See Jlown-

llilffuii IJ X T> fCi _ r IV. hathj,, B. Js. P. 02: /./„,/,/ y.hmiddmHU, 8 Taunt. 250 : MctioU y
I)arh;j,-l\. & J. ;m: Samton v.
gvvy,L.J.,Q.l3.27y;2SL.J.,

(.v) iniliams V. Joiif.':, Tlardw. 301.And see An-mynil/i v. /.,• .m.wnrr,
1 M & R. 215; 2 X. 1{. 211, 21" •

Jlrulf/en V. Coi/iicii, 1 M. it K "II
" '

^^{p
Uniimjir v.' JIU/, i Bin^r, x.'c.

jg(") ^'"*'^''" V. £"'«, I Car. & I>,

r fc^ ?^Vi7 ^'>'P">'^-'''>, 1 Salk. 70 ;

6 OR //-• f^""'" '^ '^'"'J'»"">

Car i- p. 503; (i B. & C. ,528 : 6V. y/,-

&P ;05.
)??*'"'^;v.6Vv,v,2Car.

Ton ; ";; • *''''' v./. ny/,//,,,. o M. & K.
-?,;, •^' ",".'' ^- '';'/'"- 8 Ad. & K. ;i5I

.

(y) Jio/nnsv. J/rndrr, 3 [Jowl. 513

fnV% .p'";'i
^''"."""' '" ^^'/^ v!

W />o.v/;'* («.?<;, ,5 Eep. 89 : Coin,.

V. j»f«jo« 1 (j. & 1). i;j3 . 1 y^ I,

ff'\=^)''''-v.W.,.KtAd.'t|'

,yowl.217:i/«.vm/v'-ct,)v;,lT;,;
'«!, where notice was given to t^officer not to execute thVwrif '/V

J^f'ro'!\l'--/^-v.^A27L.'jt
Ex." 15i:

'''' ^- -^^"'' 28 L. J.;

(") //oo;;fr V. Zr,„e, 10 Q. B. 54G'A. (
.

in error, G H. L.'443 And see

(A) beo /va.r* M,sr, 5 Ken 80'

23"r T V'^^"'f?"' - ^'- '^' " "17;

j-i-pfiyan*;;;t^;„SZii;:';^';^
otained „„,lor a o,. ,„. issue ^bv aturd party without ...Ihisioanji,,;^

o^"t''o^';;;!rdV°'"^^''^'«"-^^i-i^

As to the prisons n. whidT debtors

r^:G'?.r4""'^'«^'^^*^^^iv<^-'

Execution of

I but ho should bo suffered to remain
I

Joes not escapo {d).

rot'2^ CvfcP"^ " defendant in c

8. Discharge from Custodti after
imprisoued for more than a year.
p. 81)0.;

*^

Payment of the sum indorsed on
ollicor(e), or to tho keeper of tho nr
to the plaintiff, and is not, therofo,
mpiit{,/), as such payment on a fi
only empowers tho sheriff to take the
uotroceivo tho debt and costs; for i
over to tho plaintiff, let tho defendan
But payment to tho solicitor on tho
sahsty tho judgment (j).
By the Com. Law L'roc, Act, 185'>

under tho hand of tho attorney in the
iv//.if(s ad saiiifaciendum shall have
shonft, gaoler, or person in whoso cus
-uch writ, in discharging such part
s;iuh attorney professes to act shall'ha
contrary to such sheriff, gaoler or t
opposite party may bo ; but such disc
non of tho debt, unless mado by tho a
nothing herein contained shall iustifv
order for discharge without tho conson
enactment tho plaintiff's solicitor had
Jofeiidant from custody, without rect
the execution issued, unless tho same \
or the solicitor had tho plaintiff's authc

((/) See Perliins v. Meacher, 1

Dowl. 21: Jioker v. Davenport, 8
D, A: K. (lOG: Cavenagh v. Collett, 4
1. k jUd. '279 : Jones v. Itoltinson. 2
Dcwl.,X. S. 1044; 11 M. & W. 7k
As to the reti'.ru in such a case, sco
post, p. 899.

'

(') U'ood V. Finiiis, 7 Ex. 363 ; 21

(/) Murtun's case, 2 Show. 139 •

fMn-il V. Aa.sten, U East, 4G8

:

,J«i«5-i)i V. Atkinson, I M. & Sel.
feiiBac. Abr. " Exccutiou " (U)
Itlioil.

^ ^'

i,«) Ante, p. 811.

(/() Shckford V. Austen, 14 East
)y. BennHini/ v. Hale, 29 L. J.,'

!i: Motion's case, 2 Show. 139.
f I'n:,,- V. I'H/biff, D. & R. 129

;

B.i:C. 2G: fiarori/ v. Chapman, 11
i;.tK.8'J0:3P.&n.,UH;8DoWi.
u. But qunaro, whether it would

do I

aftci

*. (

L, J

madi
good

(/!•;

(0
E. 8::

Conni

L. 4!

ante.

C.
And f

as to
disch!

autho
after

See 7i

223,

niandi

CIOCU
tioii.



Execution of the Writ.

stfoTct'^zr^""' '"^ ""-'^^'^ '''''•'' -- ^°fng taken that he

"t(^t^ ' '^^^^'^^^^^ - °-«'^-tion whoa in custody, see

Discharge from Custofhi after Arreif 1 A ^oi,^ . ,

empowers the sheriff to take fhn1m,i,! a w)^''', ^ '="• *«•

oceive the debt and costs for if ^^i
And the shoriif should

to the plaintiff-, lot tSl fenda^ t S'^Sl'hfr ^^'^^'T,"^*piymont to tho solicitor on tho rfc^rd for f)?n i ""''.V^'O-y the judgment (i)
^ *°^ t^° plaintiff will

^S: W.^'Si/S:;™:f:i;fg;t,!r'(f). "A written order

I gaoler, or person in whoso custodv IhTln , ^"f^'^^
"^°

writ, in discharging 8uS pSv III ?f
'^^^ '7^'.^° ""^°i-

Utornoy professot to act sliaH } . In " ^^PF-^^ty for whom
ny to such sheStT gaoler Lners^r^ '''V"'''

"""'^^ ^° *^«
ite party may bo

; bSS cl sc^ha ?o shairioM
^"^^^^^y «^«

i tho debt, unless mado by th^ authSritv ofZ ° f.,«''^t'«f''^c-

895

Cn. LXXVII.

Charging
prisoner itx

execution.

8. Discharge
from custody
after arrest
under.

Sheriff no
ri^ht to re-
ceive debt and
costs

;

but solicitor
on record has.

Solicitor may
give order for
discharge.

00 Perkins v. Meocher, 1
21

: Jiakcr v. Davenport, 8
. <106

: Cavenagh v. CoUett, 4
d. 279 : Jones v. Itohinson, 2
y. S. 1044; IIM. &W. 7k

roti'.ru in such a case, seo
899.

'

'uo(t V. Finnis, 7 Ex. 3G3 ; 21

lurtvn's case, 2 Show. 139:
:/ V. Austen, U East, 408:
V. Atkinson, I M. & Sel.

3. Abr. "Execution" (D),

iti\ p. 811.
id/orJ V. A listen, 14 East,
iimini/ V. //„/,., 29 L. J.,

••ton's cose, 2 Show. 139.
rv. ruling, CD. & It. 129;
2(5: Savory v. Chapman, 11
S20:3P.&n..;04;8Dowl.
i quajro, whether it would

fftPr°;>,'^,!^°T
l"^>'ment were madeattoi the bankruptcy of tho client.

L J r P ^HT"''1^ ^- ^''''' 29

made to a solicitor's clerk ^a^ held

(k) A'ot repealed.

f'- ' '^^,-^;D-004;8Dowl.G5Cl
Counop V CVialhs, 2 Ex. 484; 6 D. &h. i»: Levi V. Ai/iott, 4 Ex. 590-
iiute. ken loregrovev. JFhite, L. R.!OOP. 440; 40 L. J., C. P. 253And see Savori/ v. Chapman, supra
as to the liability of tho sheriff for
discharguig a dpfoudaut on tho
authority of plaintiff, or Im solicitor,
after tho bankruptcy of tho plaintiff
^eo Ilodne> V. I'atersnn, 20 L. J., Ex
223, where tho solicitor counter-
niandcd the writ after it bad brpu
oiGcuted, not knowing of its exeou-
110 III
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Paet X.

Discharge of

defendant
when impro-
perly arrested,

Search for

other writs

before dis-

charge.

Detaining
party illegally

arrested.

9. Escape.

ffrit of Capias ad Satisfaciendum,

If the defondiuit bo improperly arrested, the Court or a Jud'^

will order him to bo (li.«cliarf?ed ; but an application for that pu:
pose must, in ffonoral, bo made without delay (m). If the defendai
bo oiititletl to his discharfjo as .1 matter of right, tho Court, upo
ordering liim to bo discharged, will not impose any terms upon hii

unless costs bo asked for {11).

AYheni3vcr tho shorilf, or his officer, receives an order for th
dofeudart's discharge, search should bo made in the shoril^'s ofTic

to ascertain whetbor or not there are any other writs lodged a^ain.^
tho defendant ; for a person in custody at the suit of one plaintiff
in custody at tlio suit of any othor person who delivers a WTit to th
sheriff boforo tlio discharge of the defendant (0). Tho sheriff'

entitled to detain tho defendant in custody for a reasonable tin
after ho n xnvos tho order for the discharge, for the purpose (

making such search (p).
As to detainii:g a party in custody when he has been arresttl

illegally or wliilst ho was privileged from arrest, or the like, see nv'
Vh. CXXVH ^

'

9. j^scf/;)?.]—Escape, in civil cases, is defined to be, in genera=
where any person who is under lawful arrest and restrained of h?
liberty, either violently or privily evades such arrest and rostrairl
or is suffered to go at largo before delivered by duo course of law (J
If the sheriff, unless authorized by statute (r), carry a defendant i

his custody out of tho county, except in convoying him by the nic I
convenient route to tho projior gaol, ho will be guilty of sufferi
an cscnpo (s), and even might lie liable to an action '

• ;r the dofonda
for false imprisonment {t). Allowing tho defendant airosted on ,

sa. to go about his affairs, even in the custody of the officer is
escape («). If the defendant be discharged out of custody wi'th t

plamtiff's consent (x), or by the fraud of the plaintiff («) it is'
course no escape as aganist him. But in order to excuse the sherm this case, it is necessary that the plaintiff's consent bo riv
previously to or at tho tune of tho discharge, and not subsoquor;
to it [z). If tho sheriff receives the sum indorsed on the writ fi

(»0 i?. V. Biiri/c.'t.i, 8 Ad. & E. 270:
GreenskieM \. I'ritchard, 8 M. & W.
.148; 1 Dowl., N. S. fil. !Soo ante.
p. 892, as to dischargiiii; a dofoudant
from custody on tho ground that no
ea. sa. lies. And seo further as to
discharging a party iniproi)erly ar-
rested, post, Ch. CXXVJI.

(») GiltM V. Aston, 2 Dowl., N. S.
413. Seo Vol. 1, p. 831.

(0) Ante, p. 80t.

ip) Samuel v. Ihdkr, 1 Ex. 439.
(q) Buc. Abr. 122, 7th od.
(r) See40&41 V. c.21,s. 28. As

to its not being an uscapo where the
Bhcriff acts under a writ of habeas
corjjus, seo 8 i- 9 W. 3, c. 27 : Rose v.
Green, 1 Burr. 437 ; and 2 Bac. Abr!
Escape (B).

(«) Iloi/ton's ease, 3 Rep. 44 : Jioolfi-
tnan v, F.ar! r.f Suyrei/, 2 T. K. 5

:

G "& D [gi'^''"'^'"'"''
2 Q- B. 771

(0 Bro. "Escape," 11. ;,

(«) Men/ou v. Sitfton, 1 B. & P i
Hidden V. I'emple, Hob. 202 •

1 E'l
Al.r. 806; 8 cj. 44; Pl<Avd fJlKU'Atns V. riomer, 2 W. Bl lol
And seo 1 Saund. 35 a ; 2 Sauud 61I
n. (4); and8&9W. 3, c. 27.

{>) 2 Bac. Abr. Escape (E\ 3.
the plaintiff orders the sheriff to ll
the defendant out of custody tJ
plaintiff's solicitor has no right t*
countermand such order. Barkery
St. Qinntin, 1 D. & L. 6.50, tJ
7W,:f,B.,Vol.l,p.8n. SeeC.L:r
Act, 18.)2, s. 126, ante, p. 895. ,

(y) JItscocks V. Joien, M. & M. 2cJ
(-) Scott V. Peacock, 1 Salk. 27lj

Jitixton V. Home, 1 Show. 174.

E
m (lofendant, and, before pavE
MBi, It IS an escape («).
3t is no cscajie in law, if the 1

ouefody (i). And in answer to \

ffl>v show that the judgment (r)»oIy void, but not that it was c
i the escape be negligent, ,'. e.
tho sheriff or officer, &c. th
^h pursuit and retake tho di

^

il'iy (/). If any person obsi
leers from retaking the defend;
> tacts, will grant an attachme
lor cases of obstructing theWiM If the sheriff ^etako
(ape before any action is brou£
,

It tho defendant, after such
ore an action is brought for
fciidant be prevented from retu

Iff with the escape (0, he sha]
notice of the escape, or, if he ]

it endeavours to retake the def
""'^'•y./.f., with the express CO
Kan never retake the defendant,
go by mistake (,«); and the sh
false imprisonment if he did (n)N of time is no bar to the pr so,

the new sheriff is not answerabl
jxecutionin thetimoof hispre
i.mi by the former sheriff (p).mm such on the death of his pr'

<i^ Shickfonl \. Austen, 14 East

)
.i Bac. Abr. 122, 7th ed. And '

h what IS lawful arrest, see Id j

l£".'"; T^
'"^^'"'j". 11 A. & E. '

B!k!p^ct^-'-^'^i'&i>-

[)
Weaecy y. Clifford, Cro. Jac. 3 :

toi V. Lyre, Id. 288; B. N P 60
^ T' ^.^'''P'^ 1 «auud.' 3.')''

mod V. Clemevt, 6 Dowl. im|.™ ..^, ,„„„(, o ijowl. 508
lo pleading specially a rc-takins
fresh pursuit, see 8 & 9 w S
I, 8. 0.

^'

I i;^'i"«-) 6 Mod. 231 ; rarker^.

In ^l"'}- K^,-
A"J see Vol. 1

10, n. (y)
: ieatherstoMhawih v!

fCK, d i
. B.. lb : I Anno, c. 6 •

Ine, c 9, s. 3 (Revised ed., 6
:c.

2) See Bac. Abr. Esca'po

im '
^' ^^">"P'<'>>' 1 B.

t K o!'67l"
^'"'"'' ^°™- ^'°«'-.

;

J

V
V

6
L
3

60

Hi
A
Jo

60!

I

.14.
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Escape,

^ (lofcndant, and. bofnro t^ott^^ i

hfin. .it i. an escape («)'' P'^'^'"* °^«r *« the plaintiff, liberates
It IS no escape in law, if tlm „n,.f,r ^i,

custody (i). ind in an worlo n a^tron'f''''^'^
^"'^ '"^ "^^^^^ful

i^V.show that the judgmentfr ordTi '"'' r'^P"' the sheriff
Moly TOKl, but not that it Sa troneot *^'"^^^*^°'^('^) was abso->ly TOKl, but not that it was erroneousA the escape bo noglieent i f Ji^^ !\i

the sherifl' or offiSffe: th;"^^S or '^''"*/^' ^""-l^^'ge
^h pursuit and retake the defendw °^,''''' *^- °^«y make
'ulay(/). 1/ any person obS?oi^Te?S'«^'^^S^^.^" "'^ ^
ers from retaking the defendant fhn f?\^ "'° *^<^'"'ff or his
tacts, will grant an attacCtt a^Lst^ST^ ""'' ""^'^^^''^ °f

ior cases of obstructing the exeSn f'.,^^®
^^°^° «« in all

mrt(y) If the sheriff fetako tho Ifcndanf nV'°''^''^^
°* ^he

'ape before any action is brought for i!^i\ ^^^^'' "" negligent
80, It the defendant, after such nn n

' ^^ ^^''^" to excused (^)
bet..re an action is brought 7ortl.n ""P"' ^"^^"^ into custodV
d0f, ndant be prevented fSretuSL?re^; °^''/' ^°'^'^'^' " tSl
l^a rick of the plaintiff, practS fr f, „

'"'^ ^^tion brought,
%nft with the escape (/), heS iL

*^ ° Purpose of fixing the
Inotice of the escape 4, if he had n^Tcn"^-V^' T''''^'^ ^^SW endeavours to retake the de endanf 1 \^\ ^h''\

^° "^^^ ^^^
i4' /-/an/, /. ,., with the express conSo/f- ?"^ l^ ^he escape be

an never retake the ciefprr?!^? J ^^'° ^*t«"ift or ofHcei- &c
go by mistake (- ; a;ftheTheiS?^. Sdt f\ f-^ff-'-" -re
false imprisonment if he did (n) and as L? Y}^^ ^° ^° ''^'^tion
;se of time 18 no bar to the prLoneJs wln ^•^"^'' '' °»"ity,
'he new sheriif is not answeraWe fL ff^^^^go 'f retaken (0).

^

execution in the time oryZtJ^c.'i:^'':^ °^/,^'^^°^ '^^'^
hiin by the former sheriff f i)unw' -^ not delivered over
ome such on the death of Sirp^r'edecessor.''''^'"^'

^^" '^^"^" ^^'

897

Cn. LXXVII.

No escape if

custody not
lawful.

When defen-
dant may be
retaken, and
effect of.

I filack-ford v. Austni, 14 East

)
,i B.1C. Abr. 122, 7th ed. Andwhat IS lawful arrest, see Id

c,tl%V^'i"'i:'"r"^ 11 A. &E.

J''"''r'-
^'-Clifford, Cro. Jac. 3 :tmv. Lyre, Id. 288; U. N. p 60

)Jo,,cs V Pope, 1 Sauud. ar,'-
!(wrf V Clement, 6 Dowl. S08
,0 pleading specially a rc-takiiiff
Kth^ pursuit, see 8 & 9 W. 3

'^,f'Z\'^^^^^-P^-- rarkcrv.
6 Mod. 95. And see Vol. 1,

ww/.Uarnes, 373: ^^Xv;»;« v.iw,5I\E.25: 1 Anne, c. 6
'',"',':; 9' «• 3 (Revised' ed., 6
,0. 2) See Bac. Abr. Escapo

308
*"" '*'' ^^""'J»'"". 1 fi.

L 'v'p"T-V-
^'"^•'' l^""'- Proc,

J.
i>. \j, 0(4.

^asee..i,^t'ir/./Jr2^i

V. i^nr. Id. 132
; Vent'2G0 7^

'"
V. ™,iDowI.,rkl3V''""'

g^(«Oi,/.,,„„rfv. 6V««,.«^, c'DowI.

(w) ^-''"{'w V. ^//,.;,, Carter 219.

Atkinson V. Jameson, 5 T li 2^
•'7':' ^-../VM Saund. 35

^"
"

g^W iHknvood V. 6Ym.;,;, 6 Dowl.

J>'-i'.C8. And see M. & ii. 35^
;/"•

Sheriff not
liable for
escape in time
of his prede-
cessor.
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Paut X.

From special
l)ailifF.

licmedy for
escape.

o & G Vict,

c. OS, 8. 31.

Sheriff no
rc'inedy for

conseciuences
of volimtary
escape.

Plaintiff may
proceed
af,'aiust defen-
dant.

Sheriff not
liable for
escape from
IM'isou.

Writ of Capias ad Saiis/aciendum.

Tlio sheriff is not liable for an oscapo from the special bailiff ri

the plamtiff (y).
'•

Tho romody against the sheriff or gaoler for the escape, befor.
5 <fc 6 V. c. 98, was by action of debt, or action on the case (f
I)obt was in general the preferable form of action; because

i

vordict for tho plaintiff therein must have been for the full amour
of the sum recovered in the original action (s). But now by sect

'

ot that Act, "if any debtor in execution shall escape out of 1p<>
custody after the passing of this Act (August 10, 1842), tho shorT^
bailifl or other person having tho custody of such debtor shall •

liable only to au action upon the case for damages sustained bv f-person or persons at whoso suit such debtor was taken or ir'
prisoned, and shall not be liable to any action of debt in conoquence of such oscapo." The true measure of damages under tV-Act IS the value of tho custody of the debtor at the moment of f Jescape, and no deduction ought to be made on account of auyth r,'

^
which might have been obtained by the plaintiff by diligence atV

"

the escape {t) The jury may consider the value of the chance i

the creditor obtaining payment by continuing tho imprisonment '

It, alter a voluntary escaj)o, tho sheriff be obliged to pav t

''

plaintiff the amount of his debt, neither tho sheriff norhS "

can maiutam any action against tho defendant for the monov hpaid
t*-) And where an action was brought against tho sher ft' Za ^oluntary escape, in which the plaintiff recovered, but the deli'dant was subso(iueutly arrested on a second writ of ca sa ,,,,"':

nally a the suit of the plaintiff, but which wa^infa tt^eSouJ^Haviewtotheindcmmficationof tlio sheriff, the Court oSered iwrit to bo sot aside, and the defendant to bo dischaigtroucustody; and costs not being prayed on his behalf rofn^,imno.sR lnrin<fli,,f l,nol,^„i,7 i-?;.,i.„-i ., ,i_- ,. »Jona,ir, rotusci

escape
J

impose ..rms that he sh^iiIdb^n^^^^^i^ctbnS)
'

.

J ho plaintiff, either in tho case of a negligent or voluntary einstead ot proceeding against tho sherifffmav sue out aS . -
i

against the defendant,°or any other ^ri^:^^^^:j:

d

lands or goods
;
or ho may have an action on tho judgmoftSf I

that Act (Jan. 1, 1S78
, the sheriff of any sherift'dom shaUm/Lfliable tor the cr eape of any nrisoner "Rv «pnf ^7 „ . . • "^* "I

the purposes of th'is Act, LEs any P^c^mmft d^ to°^^^^^^remand or for trkl, safe custody, puSishmeSroTotherS'' T'to the meaning of prison, see s. 60.
otnerwise. i

Wheji and I

b, y?«cw.]-Tho sheriff cannc
Icuo, as ho might in the case
Icuo was by the king's enemies

IIrofore, tho plaintiff may either
Mo5o custody ho was (c); or su
|mist dotondant's goods, &c., at

1. When and how niunied 1~\
s iiocessary to return a writ of c
^nft may bo comi.elled to retu
lira IS to bo made.
I'hon the sheriff is given notic

:ou the defendant, ho returns ce,
Uis so 111 that the sheriff canno
1";*

Wo (/). or If he have not I
rduu.-entnsi^); or if ho caniio
:omo i,rivilege enjoyed by the do

,

act specially. If tho c«. .„.

'

fdta.^, and the sheriff have sent it
u^ouuty to bo executed, he may-
••flu'i with the bailiff's answer

'

u^^'falescllotoaa^s«.isbadV

in,.' out of office, arrest any dofV^nt
y-«.,heinavbecalleduponb

a
H".^'n.le(/.),tobringinthebo
\;f'7>Shho,naybeoutofoffic,

.
tho sherift's return be untrue

Jon against hun for it (n. Tf o '

a.Tit does not abscoU, but 'co^n,
UMial occupation, appears public

(7) See Doc v. Tn/e, 7 Sc. 704;
/ Dowl. CiG; r, Biug. X. C. 573 .'

lascocv. Vinutii, I Dowl., N. S. 939 ;

ante, j). 33.

('•) See 2 Dae. Abr. "Escape" (F),

(v) 1 Sauud. 37, 38 : JiomifoHs v.
1 alkn; 1 T. & R. 129: Robn-tsoH v.
J«!ll(ii\ 2 Cliit. Kop. I'A.

(0 Ai-den V. duoihtcrc, 11 f! B
371

; 2 L. iM. & p. 3S3; 20 L. J.', C."
P. 1 14. As to tlio slicritr in an ae-
tiou tor an escape being entitled to
aval himself of all the ecpiities which
the defendant has against tlie plain-
tiff, soo Lvam v. Mumro, 7 il. i; \\

\f,i %Vr'^\ 2?.''- S"^" Ile>n,m>m\IMc, 29 L. J., C. P. 137.
{«) Macrae v. Clarke, L. R IC

r.l03;3oL.J.,C.P.247. '-
"

(i ri'Vl^-^^?'^''''^ 8 East, i,,
I

^- 413; 12 L. J., Q. B. 5.

per.i.v;„„.,/, J : Baker v. liidounA
f^]ov^^m: Fo,Ury. JaeksoiJiA
li. Alhumn V. lUUler, 1 Sid '»\
JJ"xtonv. Home 1 show. 174: Jhi.tl

ffytham, Lutw. 12G4 ; 8 & 9 W 3

I) Ch. CXXVII.

, () t. JJ. 504 18 L. J O P IT

k,Str.^409:6''.A,Wv. iA,,,,«„,

') Moimioii V. 0/ay/„n, Cro Car
2^,1 Jul.. Ab/904:i;:,5li

1
See forms, Chit. Forms, p. 438

, )
bou form of return, Id! See:n-y Ji.,m>p„,-t, HB.&li.dOti-

;V'^;Wr//,4B. &AId. 279:'v«v JW,,,.,lDowl. 21. The
« of the detendaut at tho return
itjilTearoi, the return. Fo-kimy
<>''<>-';i'm:C-av<„a!/ky.Coi/ru'

If he be too ill to be removprl'

B for retur,„„Kth.> writ. J,%r.sv

!^\V ,.)8. Sec 7&8 V. c 90rastosuspending the execution
^".•"•7 "fan inferior Court

Afy >. Mack,/n(i>-e, Dowl.

45;

V. .

v.i
tha
in I

Chi

tun
cess

whn
v.L
Kua
of I
M. i

pose(

maki
lated

crcdi
c. 98,

direci

this I

amou
(inn.if.

(^)

(0



10,

Whe7i and how returned.

]0. Rescue.']—TJio sIioimA' «„ l

icue, as ho^nx'ght n the 'caT f^r ^"^^^" ^y returning a
.uo was by tho>i„g's cnemiesV) TMnr''/"K^°^'^^^ tlxS ,—

-

irofore, the plaintiff may eithor Ul„
t^o cloiondant be rescued ^°- ^^e'

.lK.o custody lie was ?? for^ue out Tf.^l""
'^""'""^^ ^^^° '^^^ '"""

uu«t dolondant's goods/&c., ar^L option^O™'
'""

'
°' °-^°'='^tion
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Cn. LXXYII.
10. liescue no

1. When and how rtturned 1—AV., l,n,r„

,
nocossary to return a writ of esecSf„° Trlj/^f'' P' ^,^^^ ^^^^^
nffmay ],o compelled to return tT,?'

f,"*^
"^^i^""

'^"'1 I^o^ the
yoneral, and how the

irn is to be made.
Vhoii the slioriil:' is ^iT-nv. „„*•

ontLedef.Klaut,Krrr:;:/,:^^^^^^^^^^^^^ the -it, if he has
It IS so ill that the .sheriff cinnoT i -^ r^'

"'' ^^^^ the defen-
li-lifo(/)orifhehuvenS^
'.'« ""'^^'^"sCy); or if ho cannot exSet^'^ ^'•i"'

^° ^''^turns
some privilege enjoyed by the d5ond,nt"rf^ T7^ ^ ^^''""'i*
I act specially. If thei«. .r^ did ilot ennf 'H ^° ^"t^^^s
(tos-, and the sheriff Jmyo sent it h fi i m^^'" ^ clause of non
county to be executed Ll^t£^
;etlu-rwith the bailiff's answer, if h" S^l,'''''"'' T .*''° ^'"t.
urn of a rescue to a ...««. is badV[ s±?i^!:^^-'^'^ iK^)- A

H. vVheuand
now returned.

What return
should bo
made.

^rnofarescuetoa .;,nSV "^ ^^'' ^'^-ived it S) A

n^out ot office, arrest any defendant and ^-e^?"^^ t""' '^«i°™
,-»., he may bo called upon by wi'n; '°"<^«Voturn of c^;;,"

cechng rule /), to bring in the 4 K- Sh ! iT'l*^"^
^^' "^° l««t

.although he may be out of ofHce hnV u"
*'"^° '^^'""cd by

f the sheriftj-s return bo untrue the nVr^" ""'"'^ ^'^ -i^'^"-"
on ngamst him for it (/). It\a norson^o

"^'*. ™fJ' "^^i^tain an
a .-rit does not abscoU, but eoSuos^in '^t ^}T ^^° '^^riS
--"-upation, appears V^^^^^^S\^^S t

Sheriff going
out of office
after arrest,
and return to
onug in body.

False return.

Ch. CXXVII.
B. x\. 1>. OG : lloudc), V ^t„„
OC.B.Mt; 18L.J,C p ri"

;.2812
^•'-^'"^ V. Alanon,

,"?","?/',y' (^%^"«, Cro. Car.
;.^.,lKoll.Abr.904:^r.,y;

See iforma, Chit. Forms, p. 438
bee form of ret.n-n, U. See
V Ihu-tnpwt, 8 D. & It cOfi •

vv JW«r, lUowl. 21. The
offhodoendantattlioroturn
'lieurontlie return. Fa-kim^

Ifhobetoo.lltoboromovrfl
It or a Judge may enlarge tho
•.•cunu„gtl,owi:it. ,/.V';°
'', :' I'o^vl.. X. S. 101 1; if

V
''^-

'^^y 7 & 8 V. c. 90,
to suspending the oxeoution
*"• °"!„''f in inferior Court.
i»e of iliness of a defendant.
I"!/ V. M«c/q,ntirt>, o Dowl.

that the defendant
' 'is nllto 17'"?

mmybailivvick,''isba°l Id'*°""^

AZ^.}il^,- «eethefo™,

V. i;.«v., 2 Dow? 747 °/r^f, ^f^'^

posed on s .lyini an n??"'/"
^^ *«"-

making su h^L ?eh?ru wll
".^'"' *°'

directed an action 't.l ,^''« Court
this case in order to .fiT^"^'

'"^

(') Ante, p. 820,
'

r



PaetX.

12. Poimdago
and expcuscs.

13. What
writs may
issue after it.

900 Jfrit of Capiaa ad Satisfaciendum,

every person that comes to him on business, anil the bailiff negl
to arrest him, and returns von est inventus, it is a false returr.
li is not, however, sufficient merely to prove that the debtor

;

within the defendant's bailiwick ; the plaintiff must go further
prove notice to the under-sheriff in the country or to the ba.
to vhoni the warrant was directed ; a notice to the town agon'
tho under-sheriff i:i not sufficient (//<). It seems, however t

the plaintiff' is not bound to give notice to tho sheriff', and that
latter is bound to make due inquiries for the purpose of find
the defendant («).

12. Voundage and Expenses,']—A.B to these, see ante, p. 829 et f

13. Wliut Writs may issue after it—Alias and pluries Writs, (fcr/.

If the ea. sa. be not oxocutod, tho plaintiff may, of course, sue
any other •^vrit of execution, or he may have an alias ca,' sa.
alter that a pluries ca. sa. (o). As to renewing a writ of cxecuV
see ante, p. 803. After tho writ has once been executed, no of
writ can in general issue (;*). See ante, p. 8G8, as to alias and plm

'

writs of ^. fa. : tho observations there made will for tho most t-
be applicable hero. ' '^'

At common law if the plaintiff had the defendant taken in ei
cution, he could not afterwards, if defendant died, have execir
against his goods, &c.; but now, by tho statute 21 Jav\es'\, c''
if a party die in execution, tho other party, at whose suit ho v
in custody, may sue out execution against his lands or "ood*
the same manner as if tho deceased had never been char" '

execution. As to tho course to bo pursued before issuin" (,
cution, when tho defendant dies after iudemcnt see tr.^f

'

LXXXVlll.{q), ^ ^ ,
*ee p„sr,

.

14. Execution of the Writ, how far a Discharge cf Debt ,1

Ihe effect of taking tho i)arty in execution in general is' tl
•

operates as a satisfaction of the debt, so that tho creditor L,i<-
other remedy on the judgment to recover it, with the excepfr';
presently moutioned (r). Therefore, a petition in bankruptcy can-'bo filed against tho debtor for the same debt {s\ nor can it bo <«"'

Where defen-
dant dies iu

execution.

14. How far a
discharge of
debt, &c.

How far I

an action brought by the de
stay proceedings in a second

jo plaintiff was in execution for
|tioti(H). So, if the plaintiff
Istody, ho can never afterwards
[dgnient, and this, although tho
the sum recovered by tho ju
uiaiit agree that ho may bo a
liutiff discharge a defendant ;

vcral, he can neither retake hiu
hers, nor detain them if arrest
l*^' ",i/' «ny judgment credito:
t, sliall have obtained any char
ly security whatsoever, shall aft
i cliargod or secured shall hav^
lalised, and tho produce thereof
kdgment debt, cause tho porsor
Iken or .narged in execution ui
bch caso such judgment credito
ivo ivlinquished all right and f

' security-, and shall forfeit tho sa
Hut a ca. sa. is no actual satisfa

^om taking out execution against
3bt and damages {a). Therefore
execution on a judgment cnto]

luih had been given by him join
miAy boon taken in execution o
iclu(hng that secured by the wai

,

us held regular {h). And if the d(
^>scuod(«'), the judgment is not
Ixecution may issue upon it. And
Icr.^ou being arrested in exocuti(

(/) Beckford v. Montague, 2 Esp.
475.

('/;) Gibbon v. Coogan, 2 Camp.
isy.

^

(h) Bgke v. Luke, 4 Bin?. N. C.

(o) Sec TFondv. Ilarburn, Yclv. 62.

{p) See iufra.

{q) See Brocher v. Bond, 2 Dowl.
472: Farncombc v. Kent, 2 Dowl.
4C4.

W Foster V. Jackson, Hob. 59;
Cohen v. Uunninr/hnm, 8 T. it. 123-
Taylor v. Wateis, 5 M. & Sel. 103 •

Beavan . Bobins, 8 D. & R. 42 •

Baker v. Ridgway, 9 Moore, 122:
Lambert v. Barnelt, 10 Jur. 31. Q. B
Morgan v. t'ubitt, 3 Ex. 616, per

larke, B. Debts due to the drK-i
cannot bo attached after ho lia,i;l
taken in execution. See Jaur^i^
Barker, SO L J Fv O'j-

.

Ch.LXXXII '

-^'•^'

^^Sf^ f^iC" ^- Cunningham, 8 I

!

123: ABMaster v. I{eU, \ luj
302. bee W„^,(„i v. llumphr.,
L.'c. /.SI

; 24 L. J., Ex. 190 wl,;V-
was hold that a judgment 'delt'lit
good debt on which to found ar^f

debtor has been taken in exwf-l

and before the date of tho iletirJ
discharged from custody und'r IA
iluheVc'hedule!''^''^''''"'^"-^!

(/) Taylor v. Waters, 5 M. & Sel.
MO,

I (k) Beavan v. Robins, 8 D. & R.

(() ^mith V. Lickenson, 1 D. & L.

(r) Eo.Abr.307: Vigersy.Aldrick
I Bun-. 2482 : Jaques v. IFithy, 1 t'
|l. 557: Tanner v. Haque, 7 T r"
Efl: Blackburn v. Stupart, 2 East'
m. See B)a Costa v. Bavis, 1 B. &

212: 'Atkinson v. Bai/nton, 1 Sc
104

; 1 Hodges, 7; 1 Bing. N. C. 444*
khere it was discussed whether an
Igreemcnt to render tho body again
|i exociition, in consideration of a
ischarge from custody in execution

Vf J;''"';,
^"'1 ^eo Shank,/ y.

U'-eU.J M. & W. 543 ; 8 Dowl.
|iJ: I 'iristopherson- v. Bare 17
.

J. .j. B. 109 : Cattlin v. Ker-

^f'|i^JJ^C.
B., N. S. 796;27L J.,

J

(

1

1
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How far a Diacharge.
901

1 & 2 Vict,
c. 110, s. 16.

WW

:sto(ly, he can never afterwards have him arreted unnnfI,!
°^

.
(l.'uient, and this, although the writ bo indor«piT.^^ ^^f

^''™®

Of the sum recovered by the iSeSM n, nffS '""^I'^^I^'P^^^
fe,„iuut agree that he may be .SrSrelr] ;^ a*""?^ ^H ^°-

plaiutiff discharge a defendant nrrl^fo^ ^^^- .^""^ ««' ^^ ^^^

laliscd, and the produce thovonfn-^^r i ? .
"^^° '"onoy or

ir. ivlintiuishc 1 all ri-M «X*1, ,„ ,5° ,''"'°?>1 ,»'"' '"km to

f.4i;;.-r„''^eSsfrlsSfe—̂ ^^^
Bbt and damages («). Thorofore wlio-iT „ ^ c , J

*^^° •^'^™o

1 execution on a Wd'-ment ontor.J ,f
defendant was taken

icludmg that secured by the warrant of nH^li*"' ^""^•

as held regular (/>). And if the defprnLMCf
attorney, the execution

.cuod (.),^tho i/dg,nen? L nof aitS 1*^
a,l,?'

'''7' ^'^^' "' ^'
cecution may issuetpon it. Ind SyThe i' (1/ T'c V^ .^-7*

^'^

.sou bemg arrested in execution^nd, bV^^nivil g 'of eitS

;0 Tay/or v. IVatcrs, 5 M. & Sel.

;«) iJmraw v. liobins, 8 D. & R.

i) &HtM V. Bichmson, 1 D. & L.

r) Ro.Abr.307: Vigersy.Aldrkk
urr. 2482

: Jaques v. /FiV/; w, 1 T.'
557: Taniin- v. Kaque, 7 T r'
• ^i'""*'"""''

^'- '*'''^7^''>•^ 2 East"
8ce 7)rt CoMa v. Z»«(i>, 1 13. &

.'42 .Atkinsoit v. liaimton, \ So
; 1 Hodges, 7; I Bing. N. C. 444,
re it was discussed whether an
!ement to render the body again
xeciition, in consideration of a
large from custody in execution
valid. And see Shanleu v.

tU h JI. & w. 543 . s jj;„.i
'. nristopherson v. liarv 17

. vj. B. 109: Cattlin v. Ker-
3C, B, N. S. 796; 27 L. J.,

Ay) Clarke V. Ckment, 6 T. E. 525 •

r /l""/,
^- ^'•"•'•. ^ Moore, 23,5. See

^..«v.^,v„,T 7Sc N.R469:
5:f• ^- ^"'//'-'y, 11 Jur. 800;

N.S.,Ch. 3; Wells y.Gibbs,TJnr

194
:
7fo4.;Y, V. Ball, 24 L. J., 6h 471

thnf « .'Attachment, and it was holdthat tins had not the same effect asan arrest on a ca. sa.
Ui) J-o.sta-v.J„cksoH,-Hoh.r^O. SeeJImnipso,, V. I'unsh, 28 L. J C P

(/') i;<;v/ww V. Tucker, 3 Sc. 469.
(') Ante. p. 900.

' "•

{(l) Ante, p. 890.

(0 Ante, p. 899.
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Writ of Capias ad Satisfaciendum,

of tho Ilousea of Parliament, set at liberty, the party at whoso
>i

such writ of execution was imrsued, his executors or adnnuistnitdNi
after sucli time a.s tho privilege of that session of I'arliuinen', Ijl

which such privilege shall be so granted shall cease, may sue f rj
and execute a now writ or writs (

f execution, as if no such f()i:;»f

execution had been taken forth o.- served " (/). And it seems, t'-i'l

after an arrest and discharge therefrom, on tho ground of a|
other privilege, a party can be again arrested after tho privikMi'oiil
expired (g). Whore a defendant, after ho was arrested on a nt. .,

obtained a temporary protection from process under 5 <f' (J V, r,'iiil

and tho otlier Acts of Parliament for amending that Act.iiudTj
thereby discharged from custody, but on tho hearing the peti:;-|
was dismissed, ar.d no final order made, tho plaintiff might i

-J
another crt. sa. and again arrest tho defendant (//). Where on..,

J

two defendants was discharged under an Insolvent Act, this vA
held not to operate as a discharge of the other ; for tho discliarp J
that case was not the act of tho jilaintiff, but an act of hnv
And if the discharge of the defendant out of custody was on acccal
of any irregularity in tho process, ho may bo again taken Pil
regular writ (A-). Also, if the defendant obtain his dischargo itl
fraud (as by concocting a fraudulent bankruptcy, which is aji^l
wards superseded, and procuring tho plaintiff to prove under it anil
let him go), and the plaintiff, on discovering the fraud, arrest linlon a fresh ca. sa., the Court will not discharge him on motion,"
Again, tho effect of a discharge extends only to the debt for wivi
a defendant is in custody at tho time; and, thoroforo, wlimjl
warrant of attorney was given forpaymentof a sum by instalnu'.J
with a power to issue execution from time to time for the who'i^-l
any part, and the defendant, being in execution on a ca. aa for, -J
mstalment, was discharged by plaintiff on tho undortakiii" ,i\\
third person, that ho .should be forthcoming, if necessary'' iVr J
second execution, tho Court held, that tho uudortakin<>- was vflfand that tho plaintiff, notwithstanding tho discharge, mi-^ht nm\
the defendant for any subsequent instalment {m). And by 8 ,[ n

3, c. 11, where broaches are assigned in debt on bond conditi.ni.'l'J
perform covenants, the defendant may, in case of further brruh'il
be taken m execution a second time upon the oricinal inJi.

ment(H). '' »'

How far a D

Ibill of exchange might sue an ind,
lineffoctually akea in execution the
|nnd afterwards sot him at liberty [o).

15. Irregtuar ca. sa.]-As to this, s

biep. 1235: .V;«/A V. K,oJ, 3 vZ'

K.I ii/. 7r'''j'
^- :?"''<"'. '4 M. &»el. 22b ; 11 ooduard v. rdl -m t

7
/;;

Ai
7"J.

of

(/) See Barrack v.Kfu-toii, 1 Q. B.
633: Jtnhr v. Jiidr/wai/, 9 Moo. 122.

(ff) See Toircr.'i'v. Atirtoii, 1 Q. B.
319 : Barrack v. JS'nrton, Id. .525. Sea
I'/ii/lip.f V. Irire, 1 D. & L. 110.

(h) Parker v. BaUti/, 5 D. & L.
290 ; 17 L. .T.. Q. B. 4.5. These Acta
were reijcaled by the Bankruptcy
Act, 18GI, except as to rights accrued
and things done before the passiiiff
of tliat Act.

^

(0 A^adhi V. Battie, 5 East, 147 :

Jiai/uts V. Jones, 1 Dowl., N. S. 373 :

Frankliu v. Eodgkimoi), 3 D. & L.
.5.55

: Watson v. KumpJirni, 10 Ex.
781 ; 24 L. J., E-i. 190.

{k) Merchant v. Franks; ;i Q, n
And see Co//ins v. Beaamimt. 10 \,| „
E. 225

:
J/' Cormack v. Meltvii, 3 ! ),.irl

215; l.C.M. &K. .525;(,WIlij
Execution (H) : Fish\s rv^^r, (i.JiJ
3/2 : Ft>ih V. n\seman, Liitoli, li.

Glib. Execution, 54 : Mackie v ;/;

rcn,2U. & P. 279 ; 5Bing. 17(1, ,

12S2Ding.I-,/^''^''''^'"^'™J
{m) Atkinson\.Bai/ntnti, 1 Sc M

1 Hodges, 7 ; 1 Bing.' N. V. Ml, ,sJ

Umith V. Dickenson, 1 I). & L. I,i,>i.

'

(«) Atkinson v. Bai/nton, 1 «c.

1 Hodges, 7, per Tim/at, U. J,
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lofore the Debtors Arf isr.o u^ 1,1,.,
of exchange m"ht buo an ,-^1^'

^^'''' *»?»* the holder of a Ch. LXXVII,
Tectually taken n executrnn H.ITT' "«twithstanding ho had
afterwards sot hfm SeVTyS ^ ^ '^

'"**'^"'"' ^°'^°^«°^'

i. Irregular ca. sa.]-As to this, see ante, p. 830.

U35 .Smith V. A'/^or 3 En)

:.'()
.

// oudivarrl v. TV'// 38 L
•
B- 30. See i¥^i>/ia<.; v.'jri/a-s,

7Sc.N. 1.444; 13L.J.. C.P 14 •

An.lsoo/V,/..vv.'/>„.v,;,GAf &y-
of the principal as against a suretyf
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CHAPTER LXXVIII.

WRIT OF DELIVERY.

Taet X,

For recovery
of property
other tlian

laud.

Order for exe
cution for de-
livery of pro-
perty.

As has been already pointed out {ante, p. 788) it is provided
t-- Ord. XLII. r. G, that a judgment lor tlie recovery of any proper'

other than land or money may be enforced inter alia by writ fj

delivery of the i)roperty. This -writ is called a " writ of deliverr,
and by it tlio sheriff is directed to deliver to tlie party suiii"'
outtlie property recovery whereof has been adjudged to him ai|
if it cannot be found, cither to distrain the person against wli'-
tho order is uiailo by all his goods and chattels until the propertvl
delivered up, o- to levy the assessed value of the property on '4

goods and chattels of the defaulter.
"'

13y It. o/S. a, Ord. XLVIIl. r. 1, "Where it is sought to ,-

force a judgment or order for .ho recovery of any propertv ot'
than land or money by writ of deliverv, the Court or a Jud"o war
upon tlie apphcatiou of tlio plaintiff, order that executitm Al
issue for the delivery of the property, without giving the dofcnda-
the option of retaining the jiroperty, upon paying tho value asso«,i|
i| any, and that if tho property cannot bo found, and unices 4Court or a Judge shall otherwise order, tho sheriff shall disfrr
tho defendant by all his lands and chattels in the sheriff's bailiwi -

^'/^. 1^° ^,';*'-Ti'"^'^''•'^''
^''° Propoity; or at tho o])tion of t*'

plaintiff, that the sherift cause to be made of the defendant's -,„A
the assessed value, if any, of tho property."

"

This rule corresponds with tho 78th section of the Com Tmv'I',<,\
Art, lSo4, and is lu almost identically the same terms. That '^etfr
IS repealed by the Stat. Law Itev. and Civil I'roc. Act 1883

'

An order for delivery under that section could not bo made un!,-
the value of the goods had been assessed («), because tho seitK';
dealt with an option only, which did not arise unless tho value h,},been assessed It has been held that this is so also und ?
-resent rule (i

. Where, therefore, the defendant suffers iuibn."'
ly delault either ot appearance or of ]ileading, and tho plaint -;

desirous ot obtaining an order for tho delivery of tho snocific clnVho must first get the value of the chattel assessed under Ord. A7//
r. 8 {ante, \o/. 1, p. 2G1), or under Ord. A'A'17/. r 4 (ante (W
p. ;i31), and then apply e.r parte to a Mast.r at chan bers' for';order, under tho above ru e, that execution shall issue for 'b

I

delivery ot the property, without giving tho defendant the ontiondretaining it upon paying tho assessed value {b)
^

Where, at tho trial of an action of detinue for a lease deposit^

I

(a) CItUton V. Uarrim/tvn, 15 C. B.
730; 24 L. J., C. P. 78'.

{!') Corbcil V. Lnci)i, Bitt. Cli. C.
103 ; W. N. 1884, 62. lu the case of

Ivury V. Criiickshank, \V. N, is;),

-ly, coutru. Chilloii V, Cavrim'''\
supra, u. (rt) was not cited. '

'

Write,/ D
h security for 150/., which sum hIhepa.iics agreed that tho jury shr
Jk>valueoftholoase,andaJmg

^OuMcnnt will review tho order

Ueforethoa;„;.Z«..7Voc.Jr;,
18N party to deliver up a chattel impr,

[sppI.rationtoaCourtofEnuitvM
U.,Wy up of deeds to tho party o,ii

to tlio party entitled to hoM
-lero damages would not afford ,

fhere tho chattel liad some pcculi
'oud compel the dehvervof^•t
ally furniture have been ordered t,
silver tobacco box had for a lon^

ia; been nominally hel.l by a partic"Macertamolce, tho Court com,

l.yiy.l;20(.c 97,.. 2, "I,/alla
liponor (.ourts of common Liw at ^
ay (ourt of record in Englan.l, AVa
" ract to dehver si.ecifio jjoods fo
|'!)hcatioii ot the plaintiff, and by le.
10 cause IS tried the jury .sluill.'if t
recover, find by their verdict wliat
enou-lehveryof wluch tho plaintij
liuhivmain undelivered; what (if

."iild have been liable to pay for
amazes (It any) tlio idaintiif would
k,l,l be delivered under exeeution, a
•ha damages If not so delivered ,

lall be given tor tho plaintiff, tlio Coi
lioirorhi.s discretion, ,m tlio a,m]icati(
iwor to order oxecution to i.v'uo for
i..!isu,,i (It any) as shall have been
lanti 1 as aforesaid, of the .said goo
Mai. tho option of retaining tho san
=^^scd; and such writ of oxecution

>H' Roods
;
and if such goods so ord

aij thereot, caimot bo found, and unlo
if/'"'"''

'^%"l''re^*aid shall otiierwi.so

Ff'i'
«'";lifo'ii'tof record, shalldi

s;m.s and chattels in tho said she
1
Mliction of such other Court of recor

K'l. J^^oods, or, at tho option of tho pb
lodeleiidant h goods tho assessed value

\ f'"''(f/'
"f-Cm-uiyton, supra.

fM.wnY.Jl,,fkr, 2 Atk. ;iOO.

[•i'*",47L. J.,Ch. 1U8. "^

C..U-,~voL. II.

s
140:

Jolins.

A iitlin

I'toiei/



Writ of Bdivery,

905

lilt to deliver m, tho loaso f n r- 1 " ^^"^""^ "u tlio dofuu-
.0 Court will riviow S^'oi^tVri'rr"^^"^ ^^^^ "^•<i-("}-
:tum (i).

""'"o^ o^ >! Jud-o made under tia/s

'arty to deliver up a cliattol m,,! ' ^ ° °P >; ^"^le of compollinff

ivery up of deeds to tho p irtv ontiHo 1 f f.
"'";*^ ^'""''^ or<l"i' tlio

i-^ t'> tl^o party ontitled'to udut c'ou W ''^
V

''^^" °^ ^'""''^
ero dauiai^es m-ou1,1 not alford •m .d

'/^^- ^" '*°"'^^ '•''^sos,
«ro the chattel had ^nn^^^^'f^:^^^^^^^ or
1 <1 compel the ddivery of^'t T, \"

*" /ho owner, e.juity
uly Im-mture have been ordJil.! \o Lo H ^''''^TV'''''^ ''"'"^'ut
ver tobacco box had for a lonl «mo lo','"' V^'/-^'^"

^^^^'^'^
beoa nominally h.dd by a l)aSuhi no, n P' ^" ^ ^^'i^^' '-^ndU certain o/iice, tlio C'ourt c4 S,. >^?''f

"'?" ^^'° t'"'" ^'^
lin,!,' It alter his ollice had expim t m .

'
l^'

'''^'^ P"r.sisted in
y I'J .t' 20 J^. c. 97, .. 2, " In tl „ ^^'^^^'^'V^ "P

t» tlie club [,,).
nor Courts of common law' f w' f"-'"l

""''" "^ "'^' "t' tho l„ nrf.-n .
Court of ,^„,.d i„ j4liS. Wa r'^^San? ?^^''"' T "^ '-->-f -n-
act to deliver sikhmHc -roods for V ,.;•"''' ^"'' ^^'^a^^i '>f tm.t to deliver
ication of tho plaintiff, ami bv 1 v: ot fl? t"/"",""^- °" t'^"

'"-" "

:ause is tried, tho jur - ^hall/if t oV , H f•

^''''"™ ^^-'^""^

cover, hnd by their 4rdict what Vrn
"
^Y''^^""^ <^^titled

|ou-dehvery of widcli the plS' if'^ oJ^itSrn"^
^"^^°'=^ "^'

1}
ivniain undelivered; wl at fif anvwlf " I'ccover, and

^l iKive been liable t) imy or t , L ^''™ "lo plaintiff

ff
(If any) the plaintiff wouW liL sn^'^' V^-T^'^' =

^^''^'^t

a be delivered under execution a Jeref,,̂ 5 "'^
'l-"'^'

^oocIh
'la.iu.S'es, if not so delivere '• 4d r""'"

"'"'^

lH.p..vcmfortl.oplaintiff,\locUu
o .u^^or las discretion, on tho ai.nlicati , , f fl

"^
, •

''^'" thereof, at
• to order execution to ^iS o\S?v^!^"'''''

^^^'^'^^ ^^'^vo

'"!" (If any) as Bhall havo bee f nnd f 7' '"^ I'i^vment of
df as aforesaid, of the "id 'ood f] n„^,°

^"'^:'^^^° V tho
it tho option of n^tainin-tho" n,,.

'^••'^''''''» tho de-

^'^V-'l -ch writ of oxeS^i^";.^'i:iS:^"f t'VV?'"'^""-
?oods; and if sucli fr„,„i, ,„ ordeSto b d

'" '^''^' "^
loreof, cannot bo found, and unless hnr^

< "bvered, or any
on as aforesaid shall of 1. • v . V,""'^'

"'' ^"ch Jud-o
of siu.h Court of : or?S iiJ;!?''\V^° ^^^ or otiier
.1.S and chattels iu the sairslo 's "i ^t*^^^^^^ '^•V '^'l

ction of such other Court rec "J ti ITw' "'i
^"^^^^"' t'^"

:oodH, or, at tho optiou of ho nhiint iV
^"^?"t^"t deliver

-dant. ,ood. thi assesJ^^^iriCi^^^^^

filiGoitic fronds
for a i)nco iu
mouoy.

e7/<m V C(nv'(«9CH;/, supra,
u .Story's Eq. Jur. «. 703
1. iw.

indlun V f-oicc, 2 r. Wni8.
'/^.^oi, V. 7/„//„.^ 2 Afk. ;iOG '1rafAl;^ 'STa,;

~VOL. II. ^ '• -^ "'*'y» i Vcni, 273.

'<i N
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Part X.

How issued.

On jiidfimont
iu default of

n2)pe;iriiiice.

Form of (Z).

Damages,
costs jiiid iu-
toivst.

Delivery to

Bhoritf, iStc.

Writ of Deliver)/.

portion thereof; provided that tlio plaintiff shall, either bj- tb
" 8aino or a sciiarato ^vrit of oxecntif)n, bo entitled to liavo made 4

tlio defendant's goods the damages, costs, and interest in siit

action or snit."

The -writ of deliverj'- is issned in tho sanio manner as a writ

Jieri fucins [fee fiiUi/. niite, pp. S3~ ct seq.). A form of pra-cipo;!

given in tho Appendix (G) to tho E. of S. C, No. 8 (/;).

Where tho dot'ondant in an action claiming tho return of a spec

chattel makes default in appearance, tho plaintiff's proper coui^
to sign judgment and get tho damages assessed under Ord, X/I
r. 5, and then to get leavo e.r parte to issue a writ of delivery (/

By OnL XLVJIl. r. 2, "A writ of delivery shall bo in tho 1

1

No. 10 in Ap]ier.dix (II) (/.•); and when a writ of deliverj' is iseii

the plaintiff shall, either by the same or a separate writ of oxocut
bo entitled to have mado of tho defendant's goods tho damages

i

costs awarded, and interest" (/).

Tho writ is delivered to tho sheriff for execution in tho --i

manner as a Jieri /i(cias, and tho sheriff may bo compelled to i\{

it in tho same way.

(70 See form, Cliit. F. p. -140:

Cor/ie/t V. /.rwiii, W. X. LSSI, C2,

Fiihl, J., at Chambers. ]5ut seo

Irorii V. f'ruic/cs/itii//:, W. X. 1870,
2-19, per (Jimiii, J., at Cliambcrs.

(0 See ante, p. 904.

(/.) See form, Chit. F. p. -117.

(/) Tlio hitter part of tin's

corresponds with tho hist chiiiv,

fieet. 7« of tlie C. L. P. Acl, Is.:;

See a form of writ, Cliit. F. p, 4j;,

(

CHAPTER

ft'BIT OP SEQU

InE writ of sequestration is sold,JDivision of tho Ilio.]! Couvl . 1 •;
§hco to discuss very fu V '*

1^0 executed. Tho wi

"''o^^s- lands, tenements ami •

[( 4m, flat tW aTit S .;

'™'"

i"»* to «; ScKTi,:',. "'/"?

\hv:lmt Cses it men/ le vsr,l l_Tlv ;

nt.'

cases m

•It; t>y^\ntot sequostral

JjOSeoformofwrit. Chit. F. p. Sc CAt

I. Vc
'{ X 2

|(')Seo2;,M.,,
V. yv;./vr.lsm. xS

I
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CHAPTER LXXIX.

^VBIT OF SEQUESTRATION.

!i eu., ])p. 9()s (.,! 5^^_
" iw -iJ.uuell s Chancery Practice

Wliat it /«.]—The -n-rlf .^f

-mc] ts, and rca estate an. il . ii i
^"^ '''''"1 mf^ssuaecs lanrit

r ^
«f anv property othir thu "juu ',?^ Mgmmt for

^_^^
• (0 by writ of soquestrutSn.''

'"""'^^^
"^^J' bo

= ''-m of writ, Chit. F. p. & aZns

.'J \ 2
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PaetX.

Juclginuut or
ordur ai^ai.ist

corpoi'iitiiii,

—for ]iayiu('ut

of costa.

Servioo Oi

jUligUlti't.

Writ of Sequestration.

By Ord. XLIIl. r. G, " "Wlicro any person is by any judgment
or order directed to puj uioiiey into Court or to do any other act in

a limited time, and alter duo service of such judgment or order

refuses or neglects to obey the sanio according to the cxigeniv
thereof, the person i>rosecuting such judgment or order shall, at tliM

expiration of tho time limited for tho jierformanco thereof, \jo

entitled, iritlinut ohtuiiiiiKj uiuj order for that ]iurjiose, to issue a

writ (if se(|uestratiun against tho estate and eil'ects of such di>.

obedient person. ISuch writ of sequestration shall have tho saiu...

effect as a writ of sequestration in Chancery had before tho coiji-

meucemont of the Principal Act, and tho i)roceeds of such seques-

tration may bo dealt with in the same manner as tho procoetis uf

writs of sequestration were before tho samo date dealt with Lv

the Court of Chancery."
Au ordinary judgment for recovery of money cannot bo enforce:!

by a writ of se(iuestratiou (c). An order for payment by iustalmcn;,
luider the Debtors Act, 1>S69((/), or a.n order against a local boai-l

restraining them from allowing sowage to How into a river so as h
pollute it (f), may be so enforced.

By Urd. XLli. r. '61, "Any judgment or order against a cor-

])oration wilfully disobeyed may, bi/ learc vf the Court or u Jiuij,,

bo enforced by sequestration again ^t tho corporato projjorty, or Lv

attac)unent against the directors or other ollicers thereof,'or bi'

w)it of seciuestratiou against their property." tiee, as to this ),«-/'

(.V(. XV11.
'' '

By It. ofS. ('.. (h'd. XLIIl. r. 7, "Xo sulpmm for tho paymeu:
of costs, and, unless by leave of tho Court or a Judgo, no scum.-
t atiou to euforco such payment, shall bo issued "

(/),

Service of Jtidjment.y-Tho writ of sequestration cannot bo issued
rmtil after tho judgment or order duly indorsed, as required In-

1

Ord. XLl. r. 6 [aide, p. 7(J(j), has been served and defa'ult iiuidi.

in obedience thereto. The service of tho judgment nuist fiuil.

otherwise authorized by the Court or a Judgo) bo personal ; "and is

|

effected by delivering to, and leaving witli, tho person required t>

do tho act a true copy of tho judgment indorsed as mentioned b
tliat rule, at tlie samo tinu5 jiroducing and showing to hiui t'."

original judgment, or an ollice eojjy tliereof duly sealed. In .xuto;

cases the Court or a Judgo will allow .service to bo substitu'.'l
|Tho order for substituted service is (ditained on an ex imrle ai.

cation sui.ported by an alliduvit. Where an order for substitn'ajl
service is made, the service must bo in aceordanco with tho twiiiil
of such ord(U', and a copy of tho order must be served

_

By the Debtors Act, lS(i!) (;J2 ,l'' .'{3 ('. c. G2, s. S)," " Scmc-tn
tion against tho property of a debtor may, after tho conimeiRH
meut of this Act, be issued by any Court of ecpiity in the sauia
manner as if such debtor had been actually arrested" {<j).

How issued,
iiO.

How issued, ifcc.]—This writ is sued out iu tho same w

'() 7;'.i- ;;. Xtlsoii, In re Iloarv, li
Ch. D. 41;.liiL. T.;!.S9((;. A.). Soo
l)or Jamts. L. J., 11 C'li. I), iit p. !.).

(,/) JfUhvck V. l\nM,li Kx. 1).

323. But 8t'o Kv p. X(/.s(jii, supra.
(() ,Sj)(d:(ii v. Jlindjiin/ Jlmird nl'

i/m/M, L. !{., lEq. -li;.'

ray as a I

(/) Sco S/ww V. JMtiw, 17 Cli, P.

l''i.'t
; 11 L. T. i")71, wlieri! kavo lo|

issue tho writ was jfranted.

(y) •VAf-.t V. Jli/i,(ji/, L. 11, D r.,.|

2'>H. Sue Jhiit V. Jhn/, L. li„ I

1'. & D, liiJG. Sue auto, p, HW. u. (;/\|

7fow issii

writ ofyj./,. (see ante, p. 8.S7) (/<). I,
I IS there mentioned .should be pro
tho writ thero should bo producjuc^ment and that defaultLs be,Iho writ must bo directed to m
Tliese need not bo professional peran account should bo ordered, tomay appear. '

An order for the writ to issue i.s^Mero 1 IS desired to enforce an or.where tho writ is issued against a
application to tho Court must bo m
has been a return of nidhc bona to i

s.rvforthoissuoofaseeondoranv
fho sequestrators cannot of their

sequestered, nor ajiply any of tho
without leave for that pu/poso firsi.'Vndmno case, with or without th
csate or chattels real bo sold und<
order for sale of tho personalty will
application may bo by summons, orm
Initit maybo made ex parte in cas:
cannot bo effected

(q).
A diftorenco formerly existed betw

coss and sequestration on mesne pr,
that the latter has become obsolete t
other moans of compelling parties
another in the cause (i). ^foLS. i

nnw imitcd to cases whoro any persoi
.hrectol to pay money into Court, or t

rmperfi/ liahle to Sequestration.l—T]
ortate including chattels real, and w

i ''f

''« t" sequestration. Eents pai.l in
ot ii tarm may bo sequestered. But tli
tiators no title to tho land itself; it
enter on and take possession of such
ot ho person against whom tho writ is,
al ou tho tenants to attorn .and pay
tiioland cannot bo sold under tho writ

(

(//) Sootho fonn of prtrcipo, Cliit. F.
p.l S, and tho torn of writ. Id. 448

(./) Soo Ord. XLIir. r. 7 nntn
P.*8. Itwouldsecu, th,ati,i ho
hiiocr.vr)iv,«ontl.o application is

Ww.hCh. D. 4;i;j, /vy, J.
'^|)^Sce(,rd. XLII. ,:';3i, ante,

(0 Braithwaito's Practice, 291-

jJMmM. Wright, i\ss. 22.

(0.

son.

V. J

Ci)u\

V(?rsi

(/.

(')

in i)l{

(0
(")
•r)
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Tho writ must bo irSal to i^C f
>,' "" obofhonco thereto,

cso need not bo profoSionil r^oll i ^Yl ^°"^ commissioners.
account .shoul,lT,o oXed To So '*

"Y''^'^ \' ''^^'' ''^ ^^^^
ly appear.

ouieiecl, to make good any deficiency that

^^^SiZ^^t^Z^^}^^^^ -TT^'(0 except
oro the writ is issued a-n^w o

f«r Payment of costs (/), or

nn no case, with ofXcTat t tavo'of10^°
F°"^'*^''^)-to or c]iattels real bo -^old luulZ T .- ^°'"'*=' ^an real

r for sale of the person^ yS .s . Sr?''''"^^("h s^^*
^^

ication may bo bj^sumnions or motion n !l ° ^'u""^"'^
° • ^he

lin.ital l„ case, UoroTn™4 ,°. S °'-" ,'«=1''<»'">'i»n isM .0 pay„o.„,,..„ e.sctit;.s-'sra'^°s

to sequestration. Eents naid inS fiV fF"tablo, aro liab o.
'

n-m may be soquosteie ?S t ^^ -f
"'^ \'° '^'^^"'''''^ P^'^^co

s no title to tL and itso ,•?
° ^''^ '^"-"^^"''^ «" «io ^c<l"es-

on and take po^sSn ofsV.c S'i^jrFntV "^"V
^^^

^^-notbosoh^^

I'cthc fonn of prtrcipc, Cliit. F
:iii(l tlio fonn of writ, Id. 448'

T'rs
^-^''"'''' "Cli. 1). 507;

c) bid. XLIII. r. 7, anfo,
It would R,.e,„, that in tlio
y ihvision tlio nppliciitioii is
liido at Cliainbors. tiimc v
I- ch. 1). 4;!;i, /vy, J.
-"•'rd. XLII. ,.'.';ii, auto,

•uithwaito's Practice, 291-
/-Vi^fe., 1!) Ti<.nv. 470.
haw\. JFriffh/, 3 Yea. 22.

t«»y;,r V. /„,v^,., i,j Sim. yi4, ro-
vors,o„„ry„,t,.rosti„fu„d in Court.

('•) Soo Soton, 1570.
(v) SooOrd. XXXI.n-. 21,22,mid

ii i-ioiid^;^ i:^^~ - ^-'-^^-'^

(/) Ord. XLlir r. 6, ante, p. 908.

(.rj id"""
""• " ''•''^'' ^ V''8- ^2,
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Part X.

As to person"
nlty.

]\rit (if Sequesiniiion,

_ to bo obtainoil on notioo or summons, it may bo lot (>/), t]iou"li in
ortloi- may bo obtained for the salo of routs paiil in kiu(f an,natura proibi.'o (.:). AVlioro tlio .soquo.strators aro rofusod possession
ot lands m tlio occupation ot' tho contoniuor liimsolf a writ <,r
possession sliotild bo issued, as tliat is now substituted for tho wri
ot assistance, Tvhicli tormorly issued in such cases («).

As to lWsoml(ii.1-A.\\ p,K,ds and chattels of tlio person aRain.fwhom the writ issued whicli tho so(iuestrators can roduco into thoi
possession without committing a broach of tlio peace and withousmt or action, aro liable (/-); and thoy may break open rooms an,

bo takin (!/°)

^^'' '"" ^'^' '^ ''''^''"'° ^^ ^ ''^"'^^'^•'« "i''v

It seems that such parts of tlio separate estate of a married wonnnaswoii d be lablo to se,iuestration if slio werca/e,.e sole, aro iSinotwithstanding her coverture (r).
^iaui,

,

Tho dividends on a fuu,l in Court standing to tho crerbt nf „
action may be ordered to bo paid to sequestfatorsfappo te 1 J!another action, ot tlio estate of tho i)ers,n to whom such dvlTn
are payable

( /). So. also, the deposit paid in as" t^^^^^^^^^^
of an appeal may bo se.iuostered alter order for payment nnftthe person entitled (./).

^ ^ ™-^^ °^it t,)

Pen--^ions prant.nl 'wholly i„ c,->nsidoration of past services of iUgranteo aro liablo to bo siMniostorodf//) But wlio.n fV^
has boon granted partly or .^itireiy inl^^tli^Z^lSZ

sequestrator, but an order will Ci'aJ'Sj^J^t!'?^^^
receive" W:"'

'"^""""' ""^"^-^^^"^ ^^^^^^^^tl

payment of tho dividends to tho soqiioshXs (/),
^^^'''^ '^"'"""?

(!/) ^'nh V. Bcaling, .1 .Swnnst.
o04.

aLvII. r. 1.

ch^t'vr
°''''" ^^^"' "•

'-
''"'*'

(A) See per Coltun, L. J., hi K,- ,>

^^•koll, 14 C'li. D. at p. 47.
((•) lord I'dhiiin V. .Duchess of

j\f'.ve(i.s//,'. 3 Swaiist. 21)0, u.
(il) Milkr V. JlmhlUstuiie, 22 Ch.

Xj, Z')(j.

(') Milhr V. MUlei\ L. I{., 2 P. &
M..;U; 18 W. R. Too. :So also
uivKioiKla accrued duo on a fund in
Court settled to tlio .separate ii.so of
a married woman without power of
anticipaHoii. a,i,i,lni, v. Fim-h, I.j
Eq. 200; 12 L. J., Ch. 410.

^1} ir , ^S^'''-'^'."^. 9 Ch. D. 101,m It illnck V. Tcnell, 3 Ex. D3-.i, lienmon of retired County CourtJm Ko : J)aU v. J),;it, L. 1{ \vlM. 300, retired Indiun'otKcer^.:,
V. ^,nmm, 4 P. D. 69, civil scrV'

./.""//"r, 1 Co.x, 315, salary of ;,„

olheer m Indian army.W // (//rw/, V. 7;r/r//, 3 Ex. D.

^''i^4P;i^.^5:'''=*'"^''•^
\0 r,tsj,i,t V, V'(/mi,io, .supra.

J roj)ert.

Choses in action cannot bo seG)urt which will only bo grantee
/the chose IS to be recovered admwhom tho sequestration has iss
^'f^. "°tJCG of tho procoedin-s?
a,Inii tho title, or seikssoil\dc

.

ho Court wai make no order, a
y action 00. Tho third party m
ho sequestrators without any or
tot,)rs neglect to obtain an orderwhom the sequestration has isst
It. lu order to protect himself froii
p'jrsDii [oj.

A\'Jiere tho sequestrators return
the person against ^vhom the ,vri"
>";'"..and has no lay property, a"<akn,sUas and other writs' n a
seiiuester tho benefice

(_?;).

Effect of Writ on Property, l-IX,,
imder thoir writ constitutes equitam e.Kceution M-ithin tho 27 <l' "S V
I'artv at whoso instance the writ hi
'n-' itor) a i,^|,t to an order for th
taeland,.}. But if he be not a jmK
Ob ained an order that his opponei
;Tacr has been disobeyed an order
en.aIeW. ThewriibinJs^i^J

ahected by it as from tho date of i!s
or anyone taking under him as ,
n«hcoOO, but not as against a pure
withrmt notice (.r), noi? as agi n t^"rdoe.sthomero issue of the writ
H'li^'h It IS issued a secured credi
li^aikruptcyAct, lS,Sa. To do thi

.
u

1
in he case ot choses in possessio

^"Initliecaseof clKLses in acti-.n
tjo:guestrators,orauackic;wl;dgn

Where a third party claims to lie ,

;equo.teredwhetierlytiS.S.2u
ho tVHui to order an enquiry Sie

t^''e.^tmthoin-operty(„). llecanno

{;") p/.so/, V. M,-fc,///y 1 Bojj^,
I; //>///%;. v. rV/,«,V;, 3 SwauV

^

^^)^i''y"o,>dsv.Zor,r.Kinnnmf,4
w^.,;i.). Jolnmny.C/uppendaUl'Z

W misrm V. Metcnlfe, supra.

'J^;1.()M. heoOrd. XLIII rr '

'•''M'osf, Ch. cm.
^^'^^•^^' -^

(

(

4
195'

Bn



I'ro^perty liahte to.
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Gn,rt"ThLhSonTyToLtt'o^?^^^ ^'' o^'Jor of the Ch LXXIX

^f./ft,eo of tho procoodings S If ^«,,^f/?^
"^^^\t ^^o ^orvod

'^'^*'°"-

aa.ni tho title, or seeks Bomo''J&rvdv^J^'\ ^^^'^^ "^"^^ ^o*
ho (.oiirt will luuko 110 order iml f n

''•^^°^such as an account,
y action (.). Tho third paS • mat Jt

f1"°'^^.?t«rs must proceed
hosoquestnitors without inyl 0^0 the

p''' ' ^° PlO'-^^o. pay to
trat,)rs neglect to obtain an orcloi ],n^n

<-oui't; or if the seques-
whom the sequestration KtJ ,"SSl V^'i

^''''''^ ""^
.. order to protect himself ^^o^^^^^^^J^l^

equester tho benefice
(^;).

"* ""'^J ^^^^^^ to tho bishop to

Effect of Writ on Fronertu 1—Tl.r, n„+ i?

uclertlteirwrit
constitute/cquitSeexJcilonr^^^^^ on land Effect of writ

I execution within tlio 27 ,l' "s ir r u>> ']^'/)' ^'''^''^ delivery ou property
ir v at M-hoso instance tho writ has"is.no,r'^r^ r'°f^»™ gives tho sequestered.

^>' >for) a right to an order for the s, « „ 1 i l") ^ '' .^"'^"'"ent
e land(/.}. JJut if ho be not a iuKiont cre,l

^''''^"' ' '''^''"''^ in
tamed an order that his oi),, mo, f

'^'^^'''^"^•' as, e.,y., if ho have
^ler has been disobe el u?mW - H^'

™7'^^' ^"^^^ ^'«i"'t- which
made (s). The writ In r Z ' ^^'" ^'''^'^ oi tho land cannot
•octod iVit as hJir«it"di?o?i;riir^::^ °^ ;^" personTbl
anyone taking under hi?n as a l^hnfty^'* ''''^\ ]'erson(0,

fo M, but not as against a purchasei oi vnl "', r"'^l^"-^ci- withY notice (.r), noi. as again rthl'tmstVn
'?'^'° '?"'^^^'^'-''^t^™

r.loes tho more issue of the w.;f .^ \u . V^ 'jankruptcv(v).

f it is i^ssued a soen4d crS toi Si^'^^tf'"
^'"^^^ "'^ ^^^^^^^^

jk';"ptcy Act, 1883. To do thi lir^ S t

^

J.M^'^^^"""^
of the

le n-cry in execution within the JuSo J^ (e V ^..''iff,
of land,

^ptrators, or an ^^^^o^i^al^J^l^ZSIS^^^

>S;:iStCts^^^^^^
10 Court to order an en-iuiry who le hot"'' ^" T'^ ''^W'ly 1"^'^^J'-

^t lu tho in-operty (.). k JallS ry the q esKn in^ -'^'f
^'^-

—;; _.
-'•> "^"o quest ou in ejectment

ll'ihm V. il/,./w(/^, 1 Boav.
//v';MVy,, V c„//»w,, 3 Swans
' ' i-Vi'ii V. CiiiMDin, L. 1{ 1 1>

l'^^
Millo- V. JImMestolir, :i2

.;)'/""","''"'••' V- -Cor./ Kii,Hniv<L 4

.J'-
•^"/""w* V. ChippemUiU\ 2

"'-''f"
V- ^Vrf,v/A., supra.

-Surhii V. rrildumU 'I '^m. &
l-(i,l,i. tieoOrd. XLIII rr '

^os^ Ch. cm. •
'^^' '^

^^;'^^^ ff"n""/- Jt"invoo,1, 9 Cli. 2''9

,^fV^"'/'.L-H., 10Eq.4i2

Eq:;i98
'"''"' ''• ^^"'•^«''. I^. «•. 15

y\ ^i'/f''''!'
V. 7?o,'//,v/, 1 Vern M

J')
n ar<l V. Uoot/>, L. K^T?'eJ

.') Id.

h Id.
^V(7w», 14 ci,. D 4j
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Paet X.

Examinaticn
pro interesse

suo.

Duties of

Bociuostrutors.

WritofSequedratio7i.

Tvithout tho loavo of the Court first obtained, and if ho attempts to

do so ho will bo restrained.

Tho on(iuiry is called an examination pro vtteresse suo, and tho

order for such an onquirj' may be obtained as -well whore the subject-

matter of the application is personalty, as where it is real estate (//;,

Tho order for an enquiry is usually postponed till tho sequestra,

tors have made a return to tho writ, as otherwise it cannot appear

whether tho pi'oporty in dispute has in fact been sequestered {<).

The application moy bo made by summons at Chambers {d).

Where the rijiht of tho applicant appears to be clear, the Court

has made an order in his I'tivour without directing an enquiry (.

.

Tho Court has also ordered possession to bo given to tho a])plicaiit,

on his giving security to restore tho property, if tho enquiry shouH

be in tho result against him (/).

Didifs of the Hcqiifstrators to account, <&c.]—Sequestrators mn?t

account for what they receive, and make returns thereof to tliei

Court from time to time ; and thoy miiy be ordered on motidn

with notice to pass their accounts, and i)ay over any balances in

their hands (f/). They can apply no part of tho proceeds of tlm

sequestration without "tho leave o*f tho Court, but should bring all

such proceeds into Court on obtaining leave to (lo so by petition v:

motion. The party at whoso instance tho writ issued is the propirl

person to apply to the Court to have the proceeds applied in satis-

1

faction of his claims.

It is a contempt of Court to disturb sequestrators in the pus-

1

session of property they have seized under their writ (//) ; and tnc|

Court will order restitution to them of any property of which tin;

may have been dispossessed (j). Where the lands of tho porsol

against whom sequestration has issued are in tho possession oil

tenants, the sequestrators should servo on them a notice to attorn,!

and pay their arrears of rent and growing rents to them. Thel

notice should bo served on the tenant personally, or on soiiiel

members of his family, and tho -writ should bo shown at the sanifl

time. If tho tenants refuse to attorn, tho names of the ton!irit>|

should bo returned by tho sequestrators, and a motion made inl

notice to the tenants that they bo ordered to attorn, and pay tlioirl

rents to tho sequestrators (/;). The order should bo on each tonaLtl

by name, and not generally (/).

Where sequestrators aro in possession of lands in question in ::A

cause, the appointment in the cause of a receiver of the routs ,ilJ

profits of the lands will discharge tho sequestration as to thosjl

lands (m).

Ilci'lvinrj Sequestra

tofoia?ion t^"^^''-«f.'«"-]-mero tppquosrration issued dies, the sen no
Jisunst his representatives(«)bSinpimlly to sati.sfy a morL fersonVl

\

puea on to show cause why they «hou]

Costs.l—Tho costs of a seoue.frnt;
ho sequestrators aro ro4?. ed bx f"]

iropcrty sequestered, i^loy .^ aLliometimes, where their duiieVw£'

I
Dkrharge of Scq„cstrat!onA~myon

<1,Ion havo been satisfied, an oidor mav 1
It.; party against whom the eq, est -,
liiil to direct tho spnno^K..,*

'i'*'-'*"'it'

l»|<r y.«a.lo l,j- thorn, top^rS; K,h

IW Burdetfr.ltockh',/,
I Vem iq.}i.<mM V. liroHiihtm, \ V.;=

'

V- U7ii/,' ir // ' , ' ''^- sen.
r; ,y , ^- ''"!/"'"r(t, 2 Id 4fll

Id. 100. Mavquu of Carnmihm

V. ITan

'^ ^Wini

('/) s.

p. l.)SG.

, (') n
W. R. .1

(i) Lord PeUiam v. Duchess of
Neiirastlc, 3 Swans. 290, n.

(c) But in Alton v. llarvisnu, 11

Jan. 1809, V.-C. StKfrrt granted an
order before tho return of tho writ,

the affidavits sliowing a suiHcieutly

good case.

(d) For foi-m, boo Seton, 1.583.

(f) l)ij-OH V. Smith, 1 Swans. Ahl.

(A) Wharam\.Bvounhto)i, 1 Ves.
Ben!; 182.

(g) See 2 Set. 1579, No. 1 ; and
1 SO, No. 2.

(/() Angel V. f^mith, 9 Ves. %{
Lord J'clhnm\. Duchess nf Xocciol
3 Swans. 200, n. : Crow 'v. //W/, II

Boav. 271 : JlussrU v. Enst Aiiiilf\

R. Co., 3 Macn. & Gor. 101.

(j) Felham v. Duchess ofXiirciiA
supra.

(/) Jiou-ki/ v. Eidfei/, 2 Dick. K:

See -1 Ves. 738 ; and see 2 Set. ^l^l|

No. 3.

(0 Anon., 2 Ch. Ca. 1G3.

(w) Shaw V. Wru/ht, 3 Ves. 22.



Jivi-tvir.fj Scquestralivi), .fr.

. WWo e«q„„stmlors aCS" ':"', ,»'"' n»'.'.gainst Iho
,nU. show oau,„ „h, .u„, ,J„ «'-

K-Jfe.
("rf"'

""

iSoSt:'42?»fTfS,„i',,!'« '"»/'• ,"•« '«« «' 00,...
y sequestcml. Thov aro Vln^ i

'° '''"'^ "^'^tiiro of tho

aminn^ their costs, chai-o^n,,]' ^'""^ •ic'-'oinit.sr an(i
"-'"

;>y thorn, to A^ ho 'b u ulio' -T'
""'^

f '^^' '-3'nuS.
•horn ],o process isiuJ,], an.l ' kch I '"^' ^'' "^° P"-'^°n
Lability in respect of their office^f Vj° ''^,r'«'*trator,s
3stratu,ntho costs aro to bo taxid'n. h\"'° ''^^^l^'^'S" ofui.xcu as bctwcou party and

913

v!
^''7;.'//"'>'', 1 Ves. sen!

Co//,yc V. J-o.arnfj, ]

Mimpm of Carmarthen

V 77-w«,;,, 3 Swans. 294
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Part X.

In what cases.

The applica-

tiou.

CILVrTER LXXX.

EXECUTIOX BY ArPOIXTMEXT OF A RECEIVER.

In wJaif Cases.]—In many cases wlioro, by roason of tlio debtor t; I

boiii" the legal owner of the property, or for any otbo". reason, tfe

property of the debtor cannot bo taken by nvy of tho ordinary
I

inode.s of execution, execution may bo otfcctcd by tlio appouitma

of a receiver. ,,,,.-, r •, ,1

Tlius, when tUo jndgmont debtor 's tho owner ol an cquitycil

redemption in land(-0; whether freehold or leasehold (/>) ; anil

whether in fee or for life or for ycar.s (c) ; and whether ho is, oriif

not, in possession ('/), a receiver luaj; bo appointed, and tho d(>utor')

interest so made available in execution («). I

So in cases where the judgment debtor is or may become entitlnll

to money which cannot be attached because there is_ no "(btf

owing or" accruing," a receiver may bo appointed (c). This hasbrtal

d()ne"in cases where the debtor was entitled for his life to M
income arising from a fund vested in trustees, and payable lialij

yearly (/), and wdien costs had been ordered to bo ta^od and jkiiiil

to tlie di'lttor out of a fund in Court (</).
_ ^

F

A roeeiyer has also been ajipointed when tho plamtiff hail oJ.

rained judgment against tho defendants, husband and wii'c, ioj

receive "tlie income of tho wife's I'eversionary interest unikil

will(/(). In another case, in lieu of sdiucstration on a jiKlgmeaj

a receiver was appointed to receive the dividends of a sburoflf

stock standing in the names of trustees who were not parties total

action, and to which tlio defendant was entitled for her life forkl

separate use (»').

The AppJifvtion.l—THiQ application for tho order appointir,!;i|

receiver should be made at (.'liamhers (/i'). It imist bo madoiatiJ

Division of tho High Court in Avhich tho action is pending (/.lisl

to a Judge, as a Master has no jurisdiction to make the oriL: aT

(a) Smith v. Cmrell, G Q. B. B. 75 ;

oO L. J., Q. B. 'A^: Amih-ltfiliini

li^iiil; V. J)„n,.-<, !) Ch. D. 275; 47
L. J.. Ch. 8:j;i : Salt v.Coopn; IG Ch.

D. 511 ; 50 L. J., Ch. 'y>d.

(/>) Smith V. Cowiily supra.

\c) Aiifflu-IldHun lidiilc V. Davies,

supra.
Ql) Id.

(e) Wcsthead v. Eiki/. 25 Ch. D.
413; 53L. J..Ch. 115;3;' lOL.T. 77G;
32 W. R. 273: If'M v. Slciiton, 11

Q. B. T). 51 S, 510; 'i2 L. .T., a. B. Bk.

(
/') JFebb V. Stoiluii, supra ; (M

v. 'I.owthrr, 42 L. T. 47.

(//) ll'eslhetril v. Riley, supra.

(/() Tiiqgle V. llldiKl, supra.

(() ISriiii'it V. Btdl, 10 Ch. D.liSI

48L. J.,'Ch. 325.

{k) Smith V. Cowi/l, infra.

(/) Smith V. Coicc/l (C. A.),(i(l.'i

D. 75; 60 L. J., Q. B. ;i8; v/f

Cooper (C. A.), U) Ch. ]). Jlo:

h. J., Ch. .521): ii'.r p. luutim, hi
H'dt/iiiis, 13 Ch. D. 252; 49L.JI

Execution l,j Appolntme

tn ordinary ca.sos it .should be mado

J,;nn^. as fully ..^,,^^--^^^

.l''.^vtliatthodeb^?r^ti°nr,^:;:iA'
OLlmaiy means (./). It should .X^
e.xM.ution crc-dit,>r has taken to bta>!'

y/ ,

bu It I.S not necessary tha
lould huvo been issued (;•). Thero mi
Ifne.. of tlio person, prVosed t °e«
SdavitshouldbeintitulidinthoorS

ncOr,hr.-]~py II „fS. C, Ord. Lfin every caso m which an application
V ''^'';".^-^''-

^y ^-"y of equitable exe

S

btommmg whether it is just or eonvc
tould bo made shall have re4rl to ^he^jo applicant, to tho aniClVi
•tlio receiver, and to the prob.ble co

fay It they or lie slmll so think ht d
t ot er nnatters before making tho apbv bo made in cases w-here both tlae^
htlicien to justifj; tho expense, and w\wm tliat there is something for hj
:

or ap],„intsanamed person as icce
dwitiieut prejudice to the riglits of p

lu tho case of a receiver annnint,„i f
rtv of which tho debtor Ko "LMly Fovides that the oppointmc^itl

blit ot any prior incumbrancers upo
f

nnk proper to take possession o tIpcchyo securities, or, if any prior uc

ZS^tjV^f'' "^ «"'i^ possessi'tots tho said premises iro to atto
hvar and growing rents to t lo rec'ciyer
[t«f the rents and profits to be recoivS IMnpon ho prior incumbrance'!, ac
Id ho allowed the .same in passin- his-
Ivor Hiall from time to timi pass his ace
Jeot tiic Masters, and apply Ly b aS
lymont and satisfactio,/ to the plaii ft <

5«4; 49L. T. 432: Fiw'jlc \. JUtiml,

IIQ. B. D. 711.

(»») See Ord, LIV. r. 12 (/<).

[] Scofonn, Cliit. F. ,1 951
I'^cfonn, Chit. F. p. 449."
l^li.v.A., W.N. 18S4, 03. Sec
I'M, supra.

l!) See per /m,V, M. R., IG Ch.
]os5;|;-l'oria., 9 Ch, D. at

l-4.,a.
1 his was formerly iicces-

f
•'•'"<( y-lMd-e of JU,i)/l>oroni/h,

3 My. &
(') Sc

(0 Hi.

V. ('nope

00 P,
/. v. A'.

(.») Se
Jh//.i V
}> oOO : ,
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'S»^^ but incases C... .XXX.

'?."s fully as uiaj bo tlo ,nh ^'^'"'.^u
^>' ^'^ ^^AuM,

lal for tho receiver to ropokw V U '™ ''"
^'''''^^^^^S sub-

that tho debtor h,r„;"So°M- ,,.^,V 'i'^^'^^'^*
^''""i^ «J«o

uiy means
(,/). It shoulu Ts , ^ i I''

'^^'^^^tion by the
'tion creditor has take to bf. S J>f ^^''V^^ if any. tho
V). but it is not nticiaiv tl,

«^ ^^if't'ou of his jiuIk-
d liuvo boon issued (A I'tio'^'^^' f''^'Z

°'' "°J' "^^^^^ ^vrit

^ of tho person propsed as r.w^?
" '? ^^.I}"

'^"i'l"^"* of tho
nt should bo inti\ulJd h?tS ori^S Lliion (O;^""""'^''

^'^^

Order.]—Bv /,' „/ s' r> n i t
v«;y case in which an ap£^^^^^ 1884, r. 12), The order.
cei.vor by way of c-qi.itffi cvS; t, "iV^"/:^'' ^^^ ^>PP"i>'tinont
nmnj,' whcfhor it is u^or com- .^^ V"'"*^,

"^'
'' J»<l«o in

1
bo nuulo shall havo^iJ-'ar 1 to

'
h

'"^
"'f ''l'^^'

appointment
applicant, to tho an o nt whi

'""^
'I'

^'," '^""^^ ''l'""^"!

receiver, and to the Xble cL?nn'-''''''''^^'>'' "^^''i^ed
f they or ho shall so thi k ht "]

:,,f n
'

"^^ ''^^
n- matters before niakin-tlin .;.,•/ '^"^ V/'i"""!'^^ on these
made in ca.ses wliero both f'?^

^ "^'"?*- ^^'^^ "^dor will
nt to justify tho exi L^andWW fl'*

"'
-'^"i

^'''^Smont is

3
that there is soniothi 4°C ho loeoive^f"

'' ^-"^
JT'"''

^^

'PJ'"U'ts a named person as icce vo, nr? l

''•'•'''' ^" •
^-^^^0

ihout prcjudiro to the ri d^tVof^, ;,
°

"'i
"'""- ^^ccuritv,

|ses tho socur.ty will boCpons^rji^r""'""^"'^ ^^"^-
^'^

provides that tho op foirmentT. V^'°T''''°."'
t^° "''J"'

>f any prior incumSeer" pou th "^ /fJ^'^^'° ^" «^°
nk proper to take possession o{ tin i'

P^^^^os, who
vc securities, or, if ^a° y pS ?nc i]'""'" ^^- '•"'^"^ «f their
thout proju lice to su^h r.r?U •

''''^"^•''' ''^ '"^ possession,
of tho\.a d prcn Ls \i/to n r"' A"'^

^'''^^'''- ^^''^^ the
nd gmvin, S.ntT?<^rrSe r Z^Et^tf^'

""^^ ^"
rents and profits to bo received bv 1,t.^ • 1, ^^° i<'feiTor,

upon the prior incuuibrances l^.l r""' '^ ^'il'^^P '^"^"^ tbo
Ih)wed the sarao in i aw'hi; nn^

^^' ^"
"i"^"

P^orities,

fonn, Chit. F. p. 251
form, Cliit. F. p. 449,"

A'., W. N. 1884, 63. Sco
ra.

per /m,vc7, M. E., 10 Ch
';'!•

; I'cr III., 9 Ch, D. at
i.

'•„,{''?'""'• ^" >''• 1f'«lki„s,
Inis Avus foniK riy iifcf«-

lOT

^^'rt/if

3 My. & Cr.

(; SCO form. Chit. F. p. 4,51.

i.y),
S"" fo™. Chit. F. p. 451.

l..^U0:l>/.2i.«,,^.^:^,.^\SE<l-ut
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Part X. boinf? bo duo to biin in respect of tlio j lul.i^inoiit. Ami fiiilli.r ti,

any of tho parties are t.) bo at liberty to apply to tho Jiul-,.

C'baiiibers as there may bo occasion.

With regard to costs tho usual order now is that tho costs of ,tj

incident to tho application and tho order, and of tho receivcK'.,

(to bo ascertained if necessary by a ^^aster) shall bo paid out df'

money to bo receivod by tho receiver by virtue of the reeiMv..iN!.

but shall not bo added to tho judgment debt against tho judgn,

debtor.

Security. /5cc»r%.]—T5y Ord. L. r. IG, "Whoro an order is mado dirooji:

a receiver to be appointed, unless otherwise ordered, tlio iieisn:

bo appointed sliall tirst give security, to be allowed by the Coin!

£1 Judge and taken before a person authorised to adniiiiistrr (ni;:

duly to account for what ho shall receive as such receiver, iiik,

pay tho same as tlio Court or Judge shall direct; and tho pcrsniH

to bo appointed shall, unless otherwise ordered, bo allowed a pru

salary or allowance. Such security shall lie by recogni/auid in

i'orm No. 21 in Appendix L. unless tho Court or a Jiid:;!! ,.;

otherwise order "
{y).

Whore security is ordered, tho appointment will bo coiiditionaL;

security being given, Imt wlien security lias been given, llic nflj

relatesback to the date when it was made (2).

Tho appointment, even whoro conditional on security being 'iM
operates as an immediate delivery of tho land in ex(^cution [h].

Uy Ord. L. r. 17, " Where any judgment or order is nroiuiiiiHi

or nmde in Court appointing a person therein named to be rccim

tho Court or a Judge may adjourn to (,'hanilicrs tho causi' or iiiiiKi

Mien pending, in order that tho person named as receiver iiiiiy;

Becurityas in the last preceding rule ment oned, and may tlii'iii;

direct such judgment or order to bo drawn up."

Effect of ap- Effect of Appointment.']—In tho case of an oxocution ;igaiii<!i|

poiutineut. equitable interest in land tho 45th section of \\m Jkiu' riijitnji

1883, s. 45, suh-s. 2, providi-- that an execution shali Im "lod

pleted" for tho purposes of that section by the appdiutiiieiit I'll

rocoivor. Unde* that section, when execution is so eoin])l('ti'il,i|

execution creditor is entitled to retain tho benefit of it as ag;iiii>!tj

trustee in bankruptcy of the debtor. The appointment of a !

in respect of land operates as an actual delivery in oxi'cuiiuiili

lawful authority within tho meaning of the statute 27 A' liS I'/, 11

s. 1 {h). liut when tho land is already legally though not nctiial

(;/) In an action hegun in a dis-

trict registrj', the Court ordereil the
receiver to give security in London,
but permitted liim to pass his ac-
counts in the district rcgistiy, Kolwrt-
son V. Cirpper, '^6 W. R. 434. A
district rcjjistrar cannot appoint a
receiver. I'er ][ti//. V.-C, Id.

(z) Hxp. Eidiin, supra

Ifi) lix p. Em:
V. Jlaylayivouil,

supra : Ratton

L. J., Ch. 372: Anoln-IlnrmU
V. Doviis, OCh. I). 27") ; 17 L,.I,fl

833(0. A.). But sec ns to ,/,4
Edwards v. Jjlwanls, infia,

(A) Ex p. /u'tiiis. III n n'M
13 Ch. D. 2.V2 ; 49 L, J., llk.l

Anqln-ltaluiii Hunk v. IhivksM
D. 27.'); 47 L..),, ('li.H;i;i: qi./h

hoimc V. iSiiMIr, US L. T. 'IS",

tho statute, ante, p. 87!).

i^ffcd of Apimint.

l''!'"''*''™
«^!», J'oceivor appointed

L' cu'cutiou will bo luortectual (c).

UifUcation hj Third Party affected.
L.. action IS prejudiced by tiioappoin
liv.T, ho may apply to tho Judio ^^

lii'I as ho may bo entitlod to (d) T
iiiimons at chambers ((/). A fr'oshWt course (</).

' ^

Hf /.W»rr ]-The receiver of com
..on ol tho land-he only receives tl
M7«/<At7- us to Jleccircrs, ante, jip. 4

ll'mii'/AccoHnis.]—}},^',)!;! L r \H <

Jth a direction that he shall p.lss ac
til hx the days upon which ho slml
Ntcr iirnods, leave and pass such
jinnwhieh ho shall pay tho balances ar

•It, or such part thereof as shall bo c
h.m. And with respect to any such

liu. and pas.s his accounts and pay 1
liR's so to be hxed tor that purpose as
lu.n. any such receiver is to account m
fcM.W,|uent accounts are pn.duced t
TmIIou he .alary thm.inelainie.n,vs,

^liall tlunk lit, charge him with in
Int. i-er annum ui.on tlio balances so n
Iniif,' he time tho samo .shall appear
liids ot any such receiver" (/).

\F.m of llaacers'' .4cro««/s.]-By r.
llbeintheFormNo. HiiiApneudi:

Icircumstaiicfs uuij' require."

^oifniii'j AaoHnts.']~My r '>() " Fvp
Imnibers uf the Judge to whom tlio c

Kicamnt together with an aflidavit a
|.iNo,.'2inAppendixL.(.v),withsi
lu.smayreqmre. An api.ointniont sh
» tlie plaint. It or i.erson having tho cou

« .^c ul passing such account?"

Uivelo Account, &c.-DefuuUh,j Ilecei
la.,y receiver failing to leave an/aecoi

f f'n'' ^TJ'"'> ^^ CL. £>. 544
;

JI'J.. til. ;)2y.

W)s„irlc V. riioat (C. A.) 2.')

r/'O; y2 \y E. 397. Seo

I'i Q li. ]). 807 : A:; T, T

l»5;.^0L. T. 317: 32 W r'J "fro tiR. matter was rcfeiTe(i
PHoiiit to a Muster for report,

and it w
ho roviei

(() Sei
at p. 25,5

,.(/) «t
ai.strict r

,(,'/) Tl
altered h
iS84, Ap]
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917

»» lio limy i„ culitW I,, ;T T), "'i
" ' '" ""'" '"' "ifli """*''•

/'»'</<tv as to Jkceicers, ante, pp. 420, S. ^'

^
-liiectiou that ]io sluUI p;js \c. om!i^'' fT^'lT^'

'' ''rP°^"t«'<J Tassing ac-
ix the .lays ^,,ou which lio .iS^ u ;. "l

v
'i""-', T'

'"'^" '^"""^^•

Iicn,„I,s,) h^avo a:i(I iiaso .,„.i,
M'l'uni.illj or at hm-er or

hich ho shall pay the ilnf,
"'•''^"i^'its, and also tho days

or such pan SSH^, 'te^Snrf '^'" "'^ '^'' ^--'>^'

^ And with rosj.uct to any sud r
"' ^'^f ^" ''" 1''"<1

md l)ass his acTo.mt a l\. tl T'''"''^'^^^
t.) hu lixod for that „ iso .f. K

^"^^V!^'*:! thereof at tho
my such receiver is to c un/ ^,.?

"
''^''l'-

^'^^ -^"''^'^ ^^'*'"™

se,|ueut accounts are X"d to ^
.0'"°' ^"""

V^
*""'''• ^^'J^'^"'

> the salary therein cl m 1, such r^'-
'"'"'"^

T'^
^''''''''^'

'all think lit, charge h ii wi "

inh
'

^''f';;-''' '"i'^
"^''>' ='!««.

>• annum upon tho bakncts so
'
iff ^I'V'^" !'^ ^''- V^^

tlio time tiie same hj lappLr f^W ^^ ^" ^•^''^'! ''^^ ^'^"^

f any such receiver" (/).
^^ *" ^''^^ remuined iu the

HI the Form No. 14 in Appeudlv r Jfi ""T ""^.counts

u«tanc,s may require."
^^'''"'^-^ -^•' ^^^^li such variutious

'lit;/ ^IcciilDlts.l—]5v r 9(» <( T?

nbcTsof thoJudKo\owiimtlf f^'"''"'^'"
^'^''^1^ ^^^^o in

i.nt, together M-Uht^Sv t yS"' "h"'' '^ "^^'»"«d
>. 22 in Appendix t/(J S su< . v"'^\*^"

''"'^° "^ tho
"uy require! An apj.oh tmc-nt 3 a

.^'^''^'^^^ /^« ^r^um-
aintitf or person hiwn" ho Ln£, 'Iw!^'""

^° "Stained
.f passing such accoiut" '^ ''^ ^^^ '-'^^^o ^r the

•'''.-^"0'i<<i:c.~De/auUhi/ Receiver l~-n^Tr- ot .. t

Form of ac-
counts.

Verifying ac-
counts.

Failure to ac-
count, &c.

V. Oyer, 16 Ch. i). oU

'0 V. r/(Orti! (0. A.) •>-,

; ^^, W. E. 31)7. See

Q 11. li. 80-r :>:; L. ,T.,

f I'. T. 317; 32 W. r!
tlH! matter was refen-ed
t to a Master for report.

atS If ^^"^ '^""''*' -^^ '^•' ^3 Ch. D.

sujmi. ' ^' ' "l'I":t;

u\k'}
,'''''« form has been sli-l.tlvaltered by the K of « n /^ r, '



918 Execuiion hj Appointment of a Receiver.

Part X. such, account, or to make any paj-mcnt, or other-wise, the reroiT.ii

or the panios, or any of tliem, may ho required to attend
;,;

Chamhcrs to show cause v,-hy such account or affidavit has not hA
left, or such account passed, or such paj-ment made, or any otluj

proper proceeding taken, and thereupon such directions as shall [,

proper may ho given at C'hamhers or hy adjournment into Coun,

including the discharge of any receiver and appointment of anotlitr.i

and payment of costs."

( 919

CHAPTER L
|cir.VKGIXG STOCKS AjfD SHARES, ETC,

OF DISTiaXi

1. Chanjing Stoch ai
mw^iuf, stock and Shares.-]--By B
T- .1 on er charging stock or shares m
fcuki blul bo such as aro directed -i

rfJ^^vni^:^^'^'
fc-yi"%-nri,l^i,?-j^;
JI.li sty s superior Courts at West nfr""t .s ock, funds, or annuit es or ipublic company in Enghn d fVhlanding m his name in his" own [h>o,i in trust for him, it shall bo hw
f.'YT S°""^^^'

°^^ the application
Irderthat such stock fim,lc

'„-''"^'™?n

r«uch iiirt tbnvn P
"""'«'.annuities,

I 7
' .; *^A°™°^ respoctivolv as Iir

|vour by the judgment debtor "d); p^

I")
'^'"co the Jud. Acts it is notn '^; ? obtain a charging or or

kn has ),ecu recovered in order tol.ist»ponleronaf„ndin
Court

K™/'l< "9'/""so in t],o cjm .

kho,,Wrvedit^i:iS^
If ! ;

' •' ''^"''B° of t'l'^ Court
JC ,« ory ,va,s not a .Tudso "f
I ' "'CM'penor Courts at WeHt.
|f,>v,)Mn tlie meaning of (In|K,™,1 could not nKako5,i^?

ffa^foii order iih auxiliarv to H„;fes order. i/^/X.^'''^. %,^'

(Usf'"^
V. Vincent, M. ll]

riiiat sl,„„.,s n. n .foint-stoek

cojiipn

was t]

in the
I'lRlit,

:

liad m
OiHliih

_ M s

-'!)1
; H

order i

a .judgi

future (1

V. r<„v/,

L. J., c

I'lia claii

creditor

t'liarpinp

cuniliraii

a v;;Ii(l u
tlio samo
si'lf. W
"(.!: 2,3
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CHAPTER LXXXI.
RGIXO STOCKS AND SHARES ETr a^t.

o/SrSaAf° ^^^'^^^^^^'OS l:^ LIEU

•ir'».7 ^fof/. ««fZ Sha>-es.]~.Jiy It of S' ^ n ,

= 1 <t- 2 F. c. 110, s. 14, enacts '' TW ,7
'^ '* '

'
'• ^2. «• 1."

1
"ny judgment shall have boon o^?ornl''"^

^'''°'^ •'^^•''^n^t
ty s snporior Courts at Wost nTisto sTn ? '"^ ''"'3' «^' ^^r

ck, funds, or annuities, or "n sttf ^"'^^i^
"'^"y Sovern-

)ubl c company in En-landTXn •
°^' "'^^''^''^'^ f'^' or in

t in trust for bini, it shall bo \-?il)\\ 'I'
*^° '^''^"lo of anv

Pcrior Courts, on the applicatit S-.nv
•''

f"''^° ^"^ °f "°<^«^
hat such stock, funds, annuTes "L^.'^.^J^^'-^ent creditor, to

1}
part thoroof rcspec ivolTrs J^ shSi i^'-^

or such of thorn,
'1 ^^•ltIl the payment of the nmo^nf /^'°\?*',' ^^""^^ stand
lavo boon so rccoverod (A^ ""?"""* for which ludcmenf
fall entitle the J.Sgml^ iSoit'alt ''r°'^'

"^^
""

haro boon entitled t"o if such cha± '- T^ ''"™°^"'''^ ^-^^ ho

Charging
stock or
shares.

Judgment a
cliargo on
public stock
and sliares in
companies,
A:c. by order
of a Judge.
1&2V.C.I10,
s. 11.

'

^,^°"ieJua. Acts it is not
.'to obtain a charging order
Division in wliicli j„r.'
i))ecu recovered in order tonrdor on a fund i„ Ponrt

1
tof acnufioin tJio Ch.nn.

''''. '*•' L.T. 777), though
-•I'^crved (hat formerly it
'Hat a Judge of tlie Couit
-ly was not a Judge f,f
:M>!,enor Courts at West-
""" ,''10 meaning of fiio

>;1
could not make eJmrgng

2 Beav. m-.'jlM;^
'"•jl), though he nd^U
Older as auxiliary to the

'toy V. Vincmf, M.ll:,

?%\u"''^' 7Exch.
J-- i.x. .ni, where it was
''''"'«

111 :, joint-stock

i" the clfendanr^
.^"'''^"•'^°''' '''""

lia.l ma<le of them IJ^, So /v//
'"

ti.^'i.a^^^^'?o^S5/Sr""r"^ °f
creditor the sinm ,^' *A° J"d;,'ment

charging ord, r „^
."^' " .'"'"''•''• <''C

cumLlLSs'^.^^St.C-.f
a validund effectiinr ,i

'"itier

I
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Part X.

yici V.c. iii

Onii>r of

.Tui1k<' to lio

iMiiilt! ill lirst

iustiiiKM^ ex

jiiiitc, niul I'll

iiiitii'o t(i till,'

liiink (ir t'oiii-

]i.iiiy to o|i('-

riitt^ lis ti dis-

ti'iugus.

Charging Stocks and Shares.

Rhnll bo taken to have the benefit of sucli charge until after the

xjidlm ot "ix c.le^ month, from tho date of such order

JJv 3 it- 4 r c S2, after recitni- tho above provision, and that

" doubt, have "been entertained ^^'hether the said provisions extouj

to the cases hereinafter mentioned," it is enacted (sect 1), ibt

the aforesaid provisions of the said A .c shall be deeinod and taken

to extend to the interest of any judgment debtor ^.-hether in ],;..

session, remainder or rerersion, and whether rested or contnujent^e

as well in any such stocks, funds, annuities, or shares as aforesaid,

as also in the dividends, interest or annual produce of any sm

stocks, funds, annuities, or shares ; and .vheiiever any such jni^

nient debtor sliall have any estate, right, title, or interest, vested

or contingent, in possession, remainder or reversion, in, to or „„t

of anv sut'h stocks, funds, annuities or shares as aforesaid, ^vLltll

now are or sliall hereafter bo standing in tho name of the Ac

eountant-General of the Court of Chancery, or the Aecouiitaiit.

General of the Court of Exeheiiuer, or m, to or out of the diyidtiids,

interest or annual produce thereof, it shall 1)0 lawful for mA

Jud-e to make any order as to sucL stocks, funds, annuities, or

i

Klrat's or the intorest, dividends or annual produce thereof, in tlw

sime way as if tho same had been standing m the name (,f;i

trustee of such .iudgment (h'btor : Provided always, that no onkr

of any Judge as to any stocks, funds, annuities or shares stiuulm;

in till' name of the Accountant-General of tho Court of Chancm,'

or the Accountant-General of the Court of Exchequer, or as to the

interest dividends or annual produce thereof, shall prevent tk<

Governor and Company of the liank of England, or any luiU::;

company, from permitting any transfer of such stocks, fund-,

annuities or shares, or payment of the interest, dividends or aiuuial

produce thereof, in such manner as the Court of Chancery or tlicl

Court of Exche(iuer respectively may direct, or shall have aul

p-reater elfect than if such debtor had charged sucli stocks, fmids.P

annuities or shares, or the inteiest, dividends or annual \mA\id

thereor', in favour of the judgment creditor, with tho amuuntci

the sun'i to bo mentioned in any such order."

And "ill order to previ'iit any person, against whom j udpiieiij

shall have been obtained, from transferring, receiving, or dispnW

of any stock, funds, annuities, or shares, thereby authorized to

char''ed for the beiiclit of tho judgment creditor under au oiJfJ

of a Judge," it is further enacted by 1 .1- 2 V. c. 110, s. 16,"tlial

every order of a Judge charging any Government stock, fuiid.-,(J

annuities, or any stock or .shares in any pubHc company, undirtliil

Act, shall be made in the lirst instance ex parte, and without ani

notice to the judgment debtor, and shall be an order to showiaaal

only; and such order, if any (Government st()ck,_ funds, or aiuiuitieJ

standing in the name of tho judgment debtor in his own rijilitr

in the imme of any person in trust for him, is to bo affected by-ucl

order, shall restrain the Governor and Company of the lJaiik(

England from permitting a transfer of such stock iu tho meaiit.;

diss. Seo lUiivan v. Lonl Oxfard, 'io

L. J.. Cli. 'ill'.'; 'V(v/» V. ]liintiii>/s,i

J\iiV i*^ J. e.i.i : KiiitiirUii M.Jiliii:,

22 liciiv. 1 ;
2.') L. J., Cli. UliH : Ihi/^rr

V. Tynte, 'i'J L. J., q. U. 233. See

Crow V. lieeven, 87 L. J., O.P. \l\\

{(•) Sou Cnif/t/ V. Tdi/lor, L, 1!

Ex. 118; ;kiL."J., Kx.'(i;i: J':;-

l!rriic/i, L. K., lE-x. 151; ML,;

Ea, 113.

The Orde

I

!'°'^ "'itil such order shall be mai
II any stock or shares, of or L^nte name of the judgment debtor 1
of any por.son in trust for him, is or
order shall m like manner I'estrai
permitting a transfer thereof ; and
order to the person or persons to bo
ot corporations to any authorized a
before the same order shall be disci
corporation or person or persons sha
bomude, then and in such caso tho
sous so permitting such transfer sk

I creditor lor the value or the amount
^0
transferred, or such part thereof aisjuagment; and that no dispositic

the meantime shall bo valid or effec
creditor; and further, that, unless

Irtlmi a time to bo mentioned in such
01 tho said superior Courts sufficient c

lordor shall, after proof of notice therlb attorney or agent, bo made absoh
iJulgosLall, upon tho application of
Ipcrsou mterestod, have full jiower to ,

|aml to award such costs u^on such I

Tlie order referred to in this proviso
li^no power to discharge or vaiy tho or,
I If a Judge at Chambers makes an a
Itiontosot It aside

(,(/)

Mm or charged m execution relim.ui

te"^/'
^^.^'^i.'^h to niay be entitled

I Mock standing in tho Accountant-Oei
.count of a prtrty against whom a

jt erod may bo charged, under tho i^
[lid although the order for such a i.u

ick It alfects only tho interest of (
Joretore does not interfere with tho right
lliorc, by theterms of a will, it is dov
fcteabonehcial interest in Governmen
|a diargiug the stock conditiorily
^ndeuda as woro payable to defouda;

li/Vf'^^l'f/ ^;
Ji'!/»ohh; Ex p.'•Mh, 18 L. T. 3.J8.

^
(;/) Jimicn y. ISamfor,!, 9 U. & W.

|W,,//,2D(nvl., N. s. 502; 11 M
I, ;,',"•,

l''™ ll'''f"'"i v./.i/nc/i, i

'"7; '',!'•, J-.E.K. 30, where it
I'A'ul. fnl whoth.r tlui order was
'.J. :imltho Court rofiwe.l to inter-

T "5 1 L. M. & 1'. .138; 11)

C,i,p._yoL. II.

L. J
Ex. 7C

L. J.,

7 Q. ]

wlioro
>Soo all

// IriK'

(I,) !

(/) S

581); r,

a iiKiri

sLo luu
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name of the judgment debtor 17]^own S''^^''-'*!^^^^ ^^
^^

iny person in trust for him is or • r^ f7i 1^*'.
°'' '" ^^o "ame

Jr, shall in like manner^stri; s„ °l,^' fi'^'^^*^^^
^J' '-^^^y such

«i tmg a transfer thereofrS tha VS' '"^^'^^^ ^'"^^
'I- to the person or persons <> bo rosh d Ll 1

?^''° °* «"^I^
orporations to any authorized a'enoTlo?''°^^'' "l'-

^° ^'^^^^

ro the same order shall bo discKod or,,^!)
'?°''','^'°"' ''^"^1

oration or person or pciv^ons shal I'^nv -.
'^'^^ absolute, such

uule, then and in sti ^So tt c„ pSl^' ''^^''^ ^™^^^'^^- *«
so permitting such transfer shn^?i\^r T P"'*'"'^ or per-

itor for the yalue or the amo u t o t o .
'^'" /° *^° judgment

ansferred, or such i,art tCoo as n^,^ l^^'^'^J
'-^ ""^'"'^SOil and

uagment; and tha n,, lisStion of i>,
'"''"""* ^" «^ti«fy

Bcantimo shall be vali.l oS' ,^V ^^^^^8"^"^* 'J<'btor in
tor; and further, tha uilT^^s 1 • T™'"* ^^<^ J''^ls'u-'ut
n a time to bementiotd iiit 1 onfer^shr"'^,

/obtor^shall

3
said sui^erior Courts sufficient can. e to ^ '^^^^i''^

'"3'^

^hall, after proof of notice thereof to . ,
.

™^'J''
/^V'^'"'^:torney or agent, bo made absol ifn T>

' J-'/^'^^ <lebtor,

3«l:all, tipon the' applicatloirof fe^" iKJSd'^V'
"^'^' ""^' O-'or nisi „,ay

a interested, have full i)OM'er to r svof.
" ''^^°''' °^' '^"y '"^ dischargecr

» sot it aside {g).
"' '^^° "-"urt has junsdic-

of4.!i^\^\:;^SionSuiSes'Sl^ '''\ '^°''"^' ^° ^° ^a. sa. a
'nty to which he may boe3 V .i'^'"!''

^° ''°y "'^^^S'^ ^^'-^'^'^r of
k standing in the Soun tw r "v

'' ^''° '^""^ (^' ^- '^'""'^^ o"-

t of a party aiiuTSZ ;?!'?'

^

''"""'^'•

I "lay be charge riui'Jho
jJ] * »'"*^^''t ^^^^^ l^^iB been ro- ^^'liat stock

tl»ouf,di the onitu fo, swl, .

''''^*'""' ^^''"i the debt; T^'\r.
it allects only tietit:" of^th^'SS- -r^f ""'TT ^^" ^^^^'"
rodoesnotinterferowiththo riUf. •

• ^''H
^^""^^'^' 'i'"l

l)y the terms of a will if V it .
'',"'','' "''^""^brancersr/r).

''ugmg the stock conditiori jV^^ T fo u m! ?r'7.?"a« as wero payable to clefendJnt '^/foJ'.^J^ru^ J^

own y. liainforil, Af. & W
nvl., N. S.';3(il: /.;;)r/,r v.'

,
2DowI., N. S. 5G2; 11 Ar
•V'o /;,)'/,„/„ V. /,v//,.;(, i

ful wliothcr the ordw was
I tliii Court refused to iuter-
/v;;v. rv;,;,.,29L.J.,(i,lJ.

• f. Jiiisrwanic. (.; H

. 1 L. M. & 1>. 138; ly
-VOL. II.

L J UP iK^-''
'.;''• -^'''''''''''.'/-l^

' ^i- u- Orl; M L, .r Q. ]{ .,4'
wl.erc an order nisi was rescinded

W) See auto, ji. yoi.

amarnedwo™;,;^:Y;;;t;;^.ar^mg
Rhuluuluo,lower to anticipate

So
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Charging Stocks and Shares,

benefit " (0. Funds standing in tlio name of a trustee in trust for

the debtor and another jointly are chargeable (m). Stock standin?

in the name of a trustee is not affected by a charging orderm respect

of the trustee's own debt (n). Nor will an order bo made against

stock standing in the name of a judgment debtor upon a judgment

de bonis tcstatoris against him as administrator (o). Where tlie

stock was vested in trustees for defendant by a deed executed

under the direction of Chancery, to set aside which as fraudu-

lent the plaintiff had filed a bill in equity: the Court of C. P,

refused to interfere to set aside a Judge's order for chargini;

such stock [p). Where a Judgo made an order under the above
j

sections charging an annuity payable out of the "Suitors Fund'

by order of the Lord Chancellor, in pursuance of 4G 0. 3, c. 12S,

the Court of Excl 'luor considered it doubtful whether the Judgp's

order was valid (</). The East India Company granted to defen-i

dant a pension in consideration of his distressed state and the

services of his father ; it was held that this could not be charged
|

with a judgment debt under the above sections (r). A baukinj;

co-partnership which made returns to the Stamp Office pursuant to

7 Q. !, c. '40, was held to be a public company within the meaning

of 1 ifc 2 F, c, 110, s. 14 (s). It is doubtful whether a mining com^

pany formed on the cost-book principle is (<). Money deposited inl

tho hands of a third party for the defendant as the price of laud I

sold by him to a public company, cannot bo attached by the order]

of a Judgo under the abovo 14tli section (h).

The order will not bo made unless tlie debtor has some interest ml

the stock or shares, but any interest, however slight, is sufficient
(/),[

If tho debtor, having assigned the shares, retains a contingentl

interest in them, that interest may bo charged (y) ; but where the!

interest that he retains is merely an interest in tho residue of tkirl

proceeds, after payment of debts and legacies, that cannot l)e|

charged {z).

In an action under 1 <& 2 V. c. 110, s. 15, against a company fti

allowing tho transfer of shares after notice of a charging order fiiij

and before it is made al),solute, it is a good answer to show that ttq

person in whose name the shares stood had no interest in thcm(tt),|

(/) Fowler v. ChurchUL 2 DowL,
N. S. 502; 11 M. & W. 57.

{m) South Vistirn Loiiii, i\i'. C-i.y.

liobiftm), 8 Q. li. D. 17; 10 L. T.
427.

(«) Ec hUrhvUni Onhmncc Co., 40
L. J., Ch. 307; SoL. T. 017.

(o) J/(i((it V. Ddi-eiiport, 21 W. E.
7S, Ir. Ex.

{p) Rogers V. IMlnirni/, 5 M. &
G. 292 ; 12 L. J., C. 1'. 182.

(./) intltam V. Lyiii'li, 1 Ex. 391

;

17 L. J., Ex. 13. Sco Tiii/lor v.
TiiDihull, 1 H. k N. 495, where a
juJ^tmeut del tor whs ODtitlod as solo
executor to a govenimeut annuity.

(>•) Morris v. Mdi.csti/, 7 Q. B. 074.
(.?) Maciiiti/re v. Cohiull, 1 Sim.,

N. S. 2;i.'>; 20 T„ .T,, Ch. v'84. See
Graham v. Vouuill, 1 L. M. & V.
438; IPL. J.,Ex. 3G1.

(/) XichoJlsv. liosewamc, OC.I
N. S. 480; 28 L. J., C. P. 2:3.

this case the debtor Iiiul sold _
shares before tho charging order wai

made, but uo notice of such saletil

been given to the purser. Sec (f'lrl

burton v. lliU, 23 L. J., Cli. (133.

{n) liob'nson v. I'lacc, 7 DowL 51

Sec Brown v. I'crrot, 4 Bear, ovi

As to attaching debts, sec post, p.S-'

(.() iSuulh iVcstern lonii, .V''.
''«

livbn-tmn, 8 Q. D. D. 17; olL.Jl
Q. B. 79 ; 40 L. T. 427.

iu) ^ragg y. Taylor^ L. E., 2]

(z) Dixon V. jrre>ich,L.ll.,i]
154, distinguished in South H'fitit

Loan, ijr. Co. v. Robertson, i\x\u.

[ft) Gil" V. Contineutai f'/iiwi i/l

Co., Limited, L. K., 7 Ex. 332.

Effect of the

Lourt to recognize -inrl +.1 ' r.'*^'

Mff Aff iwTi • .
^^spect of a deh'MJ Act, 18/4, IS inoperative (e\ A .ickrgmg order upon a smn nP; T"

^

Ucouutaut-Goneral of
;'".'\ of stock s

Bold, that the Rudiment crnr?'
'^'^^

W'ut tho do],to S "
;^^°^;.™f

'

W.intheintervi?Kleif h?S:^
ie.pi.tion^<,^UieJcmonth!;^iS^

Ming such crSfeo? hJ^ST^'
ioioof to tho trustee of tLfV^? '"'

ftion an order chai .i°l t SrY'"''
k order obtained againit tL S ^^^- ,^

["•otho transfer, wm tt'^^.tTtho'
l' buyer as owner (h) ^ '

The application for tho order «/./i, ^,

i Ful/er V. Harfe, 7 Ex 700

r"Ql^J!^^'^.^'-*E''««7 '9

|l!./lEx 118^ ^''''^^ ^- ^''^'''>.

W':':''ry Churchi/f, 2 Dowl!* if>( 11 i\r. & w loi '

m<»n.Jo)/er, nnto, 1.. OIO 11 ,'•/>

r:S:n;{r^^^-^'^-^i^;
''i"r^ Ouslow, L. R, 20 Eq.

3

607, 077

Ch. 0,39.

„ (.'/) *
&J. 033.

supra.

t ^'\ ^'
lund in t

HiRh Coi
1 CIi. D.

, W u..

"Y wliich
exercise a
diction ai

02



Effect of the Order, &c.

1 somo cases beforn +1,0 t v .
W

twithstanding an order o) w ''''^

foritsproperdistiiOutioiiM o, 1 *^° trustees, -svho -rro

li tho (bstnbution of the f, ,?,] n 't
•
° '''"''^ ^^^^ uotliiu- toent creditor; that is t),« •'

'"^ '^ uot bound to mv fj,n

the chargm. order tlio Slinf ^'T?°^'
'^i'^tribution.''

ts against prior iucumbranS -1,? "'^'7'. ^""^ ^'^^ sanio
charge made at tho same "no', ^t bvTb "V t''' ^^^^ ""^^orhas no greater effect (e) and ffn^ ^^ '^°^^'^^' ^i^^iself (-0jn infant in respecV^of'fd ^'S^' •'^^""loz- obtaiiS
\ct, 18 4, IS inoperative

f.) A inL /""^°'" *'i° W"»^s
n^' order upon a suin of ifn.r

^"'^^^cnt creditor obtained
tant-Generil, of Xli he SbS"''"^ "^ *^^° "aine o "tho
lat the judgment creditor wa, 0, f^'f^ ^ ^'^"'^"^ foi' lilo :-
tlio debtor reeeivinc, tho Hvfi

°"^^"od to a stop order to
'
tbo interval between the hS /r^'^l?""

'^'^'^
'^I'"'' tl

% 110 (/). A iudgment cred f- - 'n "' '"'*^»" "f "10
^nt mortgagee of an en table ov I

-^ l'°«tP«"od to a
such cred tor has sinnn fif

"'terest in stock, notv.-itb
o the trustee o 'he } md nbf"

•°'¥^"''' ^''^ bef.'ne n teo
" order cliarging tho imdOA T\ ""'^'^' ^^° '-^bovo 4th
• obtained against tho sel J?;,,£.'^''^''';^

'-^^ ««W a charg-

"lay bo made to a Master at ChcSnlori m
«io opposite "^ctipns as to'-uaniDeis (a). It should bo ol'taiuing

'

order (().

923

V. i:af!e, 7 Ex 7or, •

l^l-. tnujy V. Tu,j(m\

'^fhurchilL 2 Dowl

lot intwtonnjr ^itli the
or incumbraucers, soo
%I0«nn.4l. Amlsoo

^•"'^/o"', L. R., 20 Eq.

607 077;.yL.J.,Oh.G28

L'xorciso all .such a ,*ho, '
"'^^''=(^ to
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Paet X.

No power to

sell.

V i

5V. , s. 4.

Charging Stoclcs and Shares.

supported by an affidavit concisely stating the facts. The Master

?SuTon makes an order nisi, that, unless cause be shown to

the conuary before the Judge in Chambers at a certaui tmie, the

stock funds or shares, as the ease may be, shal stand charge

with the amount of the judgment, and that in the meantimo n

Thall stand so charged. TJie order is drawn up and sorvcd(/) on th>

Sts to party, and upon the bank, or company or other party

hS'in<' control over thi fund. The time thus fixed in the order by

the Master is either a particular day or withui a certain period, such

as a week or more(;.). It should bo a reasonable interval to

enable the opposite party to show cause. It it is not so the latter

should apply to the blaster, under the loth section of the Act o

vary the order; or, if there be any other ground tor varying tie

order to meet the justice of the case the opposite party should,

within the time so limited, apply to the Master tor that purpose,

It is not competent to him to " show cause against the order at

any time before the time so fixed («)• If at that time no cause or

no sufficient cause is sliown to the contrary, the sitting Judge

makes an order absolute, charging the stock, funds or shares wu!i

the judgment debt. The order absolute can only bo made by a I

Jiul^e; a Master has no jurisdiction to make it. [h. 0/ b. (,,

Onl LIV. r. VI (1).) It cannot be made whore it appears that tk|

iudgment" debtor was dead at the time when the order nisi was ob-|

tained (0). The opposite party, as we have seen ante, p. 921, may]

appeal to tho Court against the order.

The order when made absolute takes effect from tho date ot tte

rule nisi(p). Tlie order cannot be made until tho sum duo kl

been ascertained and made certain (7). In Bagnall v. Carlton, (i (1

I). 130, JJacoii, \.-C., held that a charging order could be uuuleuil

rc'si)ect of a j udgment debt payable as on a future day.

There is no power to order a sale of the stock or shares (r).

2. Proceedings in lieu of Distringas,

Proceedings in lien of Distringas.]—By V. c. 6, s. 4, "It shal

be lawful for the said Court of Chancery upon tho apphcatiniioil

any party interested, by motion or petition in a summary way witli-J

out bill iiled, to restrain llu; governor and company of tho 15aukof[

England, or anv other public company, whetiier incorporated

not, from permi'ttiiig tln^ transfer of any stock in the public fi.ml

or any stock or sliares iu any public company, whicli may In]

standing in the name or names of any person or persons, or I

politic or cor]i()rate, in tli" books of the governor and company of tlid

limk of I'lngliiud, or iu tlie books of any such public compaDy.oJ

from paying any dividend or dividends duo or to become duf

,Tu(lgo lit Cliuml)erH, u.Ni'C'iit, iiilcr

alii/, orJi'rs (i/mu/iilf cliarjiinK stock,

fuuds, aiiiuiitiis, or kIiiuos of iHvi-

dend.s oil iiiiiniiil prococilH thereof.

(/) Subslitiiti'il Bcrvict! iiiuy be

ordcixHl. .//( )•( Oii/iiii, l^x ji.JS'uuh,

10 Ir. Upp., E(i. 612.

f;;;'! ;Soi! Jto'iiiimu v. llitrhul'ic, 9

C.'b: 2H'J; I'JL. J., t'. 1'. 212.
'

(//) See iicr ll'ilili', 0. J., Id. See
Fill/Ill/ V. Uiiidc, 'la L, J., Q, U. 270,

wlioro tho judgincut debtor was ileal

when tho order uisi was obtaiiidl.

(o) Finiwi/ V. Hiiiiit', -1 Q. B. 1

102; l.SL. ^., Q. B. 270.

0;) Jfiitij V. lUirrij, L. H., 3Cli.Joj

(y) M'idyenj v. Tipihr,(i Ckr
304, wlicro Jlitrns v. Iniiii/, 3 Cli,l

201, w-is not followed.

()) hvi/oit\. ;/v.s/(r/(. I'jg, ii.i

287; 53 X. J.,Q. B. 310; 32 W.'

400.

Proceedings in It

thereon; and every order of tho «
motion or petition as aforesaid'
stock or the particular shares to b
or names of the person or per.so
which the same shall bo standing

,

^"'"'^ "f Chancery .shall have ful
I anv party interested, to discharge
I

*"','; '^^"sts upon .sucha,,ph-cationai
1

Ito power given by this sect--'m
I

on motion for an injunction («).

f

hy L. of S. a, Orel. X FA'/, r.

:

hercatter bo issued under the Act ^

I

By r. J, "In the following Eu]
'Company includes tho Govcmoi
England and any other public coi
not, nnd tho oxprossiou 'stock'
monej'.

Afidarit and Xotice.']~Jiy Ord ^

nig to bo interested in any ,siock sta
niav, on an affidavit by liinistdf or
in Appendix 13. {t) with such variat
.luiro, and on filing the same in tlic
the Form No. 21' in the same Appe
circumstances may require, and on i

alhilavit and a duplicate of tho filed
1 01 the Centra Oifico, servo tho ofl3c
I the company."

I By r. 0, "There shall be appende
I the person on Mho.se behalf it is fib
iitaiiy) for that per.son are to bo sen

Servire of Xotice.^—Jiy Ord. XLV
leilecmed to have been duly scut if t
FKlctter directed to that iierson at
such substituted address as herein-
rerson to whom tho notice is sent is 1

LihITt '.i!"" aJdrcss .so statederdby hepcrsonbyorcmwhos,
ut no notice sent by post before
ngmaly given or for tho time beim

a cted by any subsequent alterat
address may be made by service of arpy '" ^^° ™''°"°^" I'equired for

m of Service of Affidavit and X
I r ^^^'^^'^ °^ *'^« "^'f'" copy of tlio
iHho filed notice shall have the sam
Iwpany as a writ of distrinqa, axiW
|e,o,s M-ouidlmvo had against th

sliad not been made."

:^
/« re Bkksky's Trusts, 23 Ch.

).5J9,

{;.



Proceedings hi lieu of Distringas.

?as.

tho eon
;
and every order of the said Courf nf Pi,motion or petition as aforesaid shall «^l.f/

^^"''"''5' "P"" «^icJi Cir Lvvvr
stock or the particular sliaros to bo a W n!l If

*^° ^''"'""^ of the ^I1l±^^^
or names of the person or persons Sv vl^^''

and the name Proceedings in
whicli tho same shall bo staE^ P,n5' ^]°'i*"'

°^" corporate, in li^:uofdis?

Lourt of Chancery shall havo f
n^,'

^^^"^^'^^d alv,-ays, that the said
*""-^^~

mv party interesfed, io ,t^ L1 o^rv^iVT h
'^°7 "^^1^^^^=^^-" "^

^udl costs upon sucha,)i,]ication n«fnfi ^-i Z;^
""^*^^'' '"^nd award

Tho power given bv this ^oc?' .n stm '"^ ^""'''^ '^'^'^ ^'^^^ iit."

liyAq/,^. 6'., Onl.XLVI.
;reatter be issued under the A.

.n motion for^an'injunc^T.mS ''" '"'' ^''''^' ''''"^ '"''^ ^° exercised

nifteAe);sued',^de^4e^ f/f^Mngns shall

4r4' t^'^^^"^^ "^-Ord. the expLcssion
;.|glaBd and any other pubhe^Sl^^-'S:^^ ?f J^- ^-'^^ of

lono)'."

Affidavit and Xotice.l—BY Onl Yrvr ,. a «a
g to bo interested in any stock ^tam]Lt L %'

i
"7 P^''-''°'^ claim- Affidavit and

n, on an affidavit by hiuS' o, 1 I i"r -P'"
^°"^' "^ "" company "notice (0.

Appendix B. (^ with Xv u'htions n

'^^
"' ^^ ^'""'^ ^^ "• ^7

lire, and on filing the same i S r T ",^':;i°'«tanoos may re-
Form No. 22 in the same AmemHx 2^1 /l

'"
'i'"^

^" '''''''' ^'^

•cumstances may require ami o^, .A^ -••'
""'"' '"'''' variations as

i'lavit and a duJliSe of'tho fiLVZi^o'"^.."" ^^^'"' <^"W' "^ tho
tho Central Office, seive tie office cor^'^Vf''^'?*"^^

by tlieseal
) company." ° "^^"^^ '^"PJ 'i'"' duplicate notice on

any) for that person a?e to be sS' *°
''^^"'^ "'^'^^''^'^^ ^'°ticc1

•cmVe 0/ iVo^/cr.]—By On/ XTVr v r « ah
(Iccnicd to have been dulv sent if sonVfl,',. i ri'""^

"°*^^°''' ^^^ll ^'^^^''^o of tho

1 letter directed to that porso at tTo
"^' *^'.P"''* ^'3' '-^ P™- ''°"'^-

h substituted address is W?, « ''''^'. '" "^'^^c^ oi' at any
.n to whom the^^ sJuShSlg^^S '^'' ^^^^"^ ^^

i^I-y'the^lSs^t^^r^tiloi'SlEX^Za^^'-^^V

iSi;^^.rLShS1^ir£Ll'Si«^^ ^^'S
^ted by any subsequent ,ltStJ^,it^''*"^

^^'''^f"^' ^^^^^11 bo
:css may be made by seivico of a moinf,

'^' f'ch alteration of

py in tho rn^^r.^^l:::^::t:^^£^

>o filed notice shlu h^v^tJ ^^t'S aml'e^o l'°
^'"^^'^''^^^ "'"''"

•any as a writ of distringas du y Luod li . .f *
A^'f

"''^ t^^°

s. 5, would have had against fli«l^ni I^ 7,
^^° '^'''

'^ ^'i^t.

shad not been made ''
^ ^° ^''''^ «^ ^"glai^J if tlioso

f"
'•' Slakshy's Trusts, 23 Ch.

(<) See form, Chit. F. p.
") Id. p. 484.

483.
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PaktX. r>v r. 10, "If, whilst a notice filed under Riile 4 of this Onlcr

continues in force, the coinpauv on wlioiii it is served receive from

the person in whoso name tiie stock spociticd m the notice is stiiud-

iu", or from some person acting o:.. his behalf or representing him,

a request to permit the stock to bo tv; usferred or to pay the dividends

thereon, the company shall not, by force or m cousequonco of the

service of the notice, be authorized, without tho order of the Cmirt

or a Judge, to refuse to permit tho transfer to bo made or to -nitli-

hold tho paj-mont of tho dividends for more than eight days after

tho date of the request."
, .i. i> i * t^ , ,

When a notice was, under r. 4, served on the Bank ot Jiinglaml,

and tho bank gave notice to the person who served the notice that

they were about to allow a transfer, an interim injunction over

tho first motion day, restraining them from doing so, was granted

on an ex xmrU application (c).

Amendment of Amendment of Notice.']—By Ord. XLVI. r. 11, "If tho person

notice. -vs-ho files a notice under Eule 4 of this Order desires to correct tlic

description of tho stock referred to in the filed notice, ho may file

an amended notice and servo on tho company a duplicate thereof

scaled with the seal of tho Central Office, and in that case the

service of tlie notice shall bo deemed to have boon mado on tho day

on which the amended duplicate is so served."

As to amendment of tho address, see r. 7, ante.

Wiihdraival and Discharge of Notice.'}—By Ord. XLVI. r. 0, "A
|

notice filed under Eule 4 of this Order may at any timo bo witli-

1

drawn by tho person by whom or on whoso bohalf it was given on

a written request signed by him, or itsoperationmay bo mado to

cease by an order to bo obtained by motion on notice or by petition

or by summons at Chambers duly served by any other person

clainiing to bo interested in tho stock sought to bo affected by the
j

notice."

Discharge of Discharge of Order.]—By r. 12, "Whoro any moneys or securities
j

order. are in Court to tho general credit of any cause or mat; r, ni' to f

account of any class of persons, and an order is mado to i-ii'ventl

tho transfer or payment of such moneys or securities, or any part

thereof, without notice to tho assignee of any person entitled in

expectancy or otherwise to any share or portion of such moneys or

securities, tho person by whom any such order shall bo obtained

on the shares of such moneys or securities affected by such onler

shall bo liable, at tho discretion of tho Court or a Judge, to pay any

costs, charges, and expenses which, by reason of any such order

having been obtained, shall bo occasioned to any party to tho

causo or matter, or any persons interested iu any such mouoya or
|

securities."

By r. 13, "Any person presenting a petition or taking out a I

summons for any such order as aforesaid shall not bo required to

serve such petition or summons upon tho parties to tho causo or

matter, or upon the persons interested in such parts of tho moneys

or sccuiities as aro not sought to bo affected by any such order."

Withdrawal
and discharge
of notice.

CHAPTER L:

ATTACirjlENT

By tho Com. LaiuProc. Act, 1854, poT
niout creditor to attach debts duo to
sitistying tho judgment. This powc

I'i^.f
"10 terms by Ord. XLV. of tho

hbi. Under theso rules debts duo (

person to a judgment debtor niav bo
mont or order whereby money is roco
Iho procoecUngs to attach debts duo
analogous to those by foreign attachi
London. But it will bo noticed that
to attach debts under tho Rules ti]
whereas, by a foreign attachment, del
pose of compolhng tho defendant to a

I action.

I ''^a'^
?°7°.y *?; ^t*^''^ (iol^ts was, pr

contmod to tho Common Law Courts •

no analogous power («).

Power to order Attachment of Debts.

1

Court or a Judge may, upon tho ex pa
who has obtained a judgment or order
01 money either boforo or after any orr
hablo under such judgment or order, a
or his solicitor stating that judgment
order mado, and that it is still unsati
ami that any other person is indebted t

I ho jurisdiction, order that all debts o^
I hird person (hereinafter called tho gai
be attached to answer tho judgment or

Jiaysubsequont ordor it may bo order
appear before tho Court or a Judge oi
such Court or Judge shall appoint? to
no pay to tho person who has obtained
debt due from him to such debtor, or s

httftciGnt to satisfy tho judgment or ord
I Ihis rulo corresponds with sect. 01 c

In what Cases availaile.]~VadeT tho i

I or order for tho recovery or payment of

(f) Jn re likksUy's Trmts, 23 Ch. D. 549 ; 48 L. T. 776.
(f) IIorseleijM. Cox,lj. R
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CHAPTER LXXXir.

ATTACHMENT OF DEBTS.

« to a iu<Igme,it debtor mav bo altadirffo "V ?"' "' .

t compolling tho dofondant to appear and put in bail to the

er to order Attachment o/DeMs.l-BvOrd Xrv r ^ « rpi, ^

to tho person who has obtained 8ucli judgment or ordorThn

It to satisfy the judgment or order." ^ ^
rule corresponds ^vith sect. Gl of the Cojn. Law Proc, Act,

la< Cas« amt7aJ?e.]-Under tho present rules any iudsmont t ,, *•for tho recovery or payment ofVonny ^lay bnLCd by uvSo""'

(«) llonelcij V. Co^, L. R., 4 CL. 92.

i
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PabtX.

Examination
of the debtor
as to debts

owiug to him.

What debta
can 1)0

attached.

Aitacliment of Debts.

attachment of debts {h). The present rules expressly apply to the

case of au order (6).
. , . , ,.,r^ ,,• • xi. ,

In many cases where there are technical difficulties m the way of

attaching a debt, the debt may bo made available to satisfy th

iud-mout or order by an order appointing a receiver (c).

\Vhcro iud"-iiiont has been recovered in an ;. <* ion against a railway

company, a director of the company is not a j udgment debtor [d].

FxamiiiatioH of ilie DeJAnr as to Dehts owinn to /»)».]—Under

Onl. XLIl. r. 32, an order may be obtained for the eximinittiou of

the debtor as to whether any and what debts are due to him. &e

the rules ami practice, ante, pp. 791 ti scq.

What Dehts can le attached.l—IJndev the above rule {Orel XLV.

r. ], si(/mi) all debts owing or accruing to the debtor may be

attii'^hcd. This applies to all debts whether legal or equitable (c).

Tlio rule applies to all debts payable at a future time (/). And

such debts may be ordered to bo paid as and when they become

There must, however, be a dcht (g) perfected and payable abso-

lutely at once or at some future time(/0, and as a rule it must be

one for which an action would lie (t). A debt dependent on a con-

dition cannot be attached (/.'). A mere probability that there wiU

bo a debt will not sullice (0 ; and, therefore, income arising from a

trust fund payable half-yearly to the debtor cannot be attached ()«',

(//) See Ord. XLV. r. 1, supra.

Under the former rules it was lii.'ld

that neither a rule or order for tlie

payment of costs (/iV' I'ranklinul,

L. 11., 8Q. B. 18;42L.J.,Q. 13. 13:

Crcmetti v. Crom, 4 Q. B. D. ^2.).

But see Xotl v. Sunih. W. ^^. 1883,

74 : Whittnhrv. iriiittnlrr, 7 P. B.

13; 47 L, T. 131 : Ibirihii v. Slum-
wdt, 1 B. & S. 1 ; 30 L. J.,' Q. B. 223),

nor au order for tlie costs of an inter-

pleader issue (-//'.vY V. l'iiiiliroki\ L.K.,

8 Q. B. :ii!3 ; 42 L. J.. CJ. B. 212),

nor an onier of the Court of Chan-
cery for the payment of money {Re
I'riiv, L. K., 4 C. r. l.')o), could bo
enforced by attacliment of debts.

It was held that Ord. XLII. r. 24,

made no dift'creuce in this respect.

Crtiiidti V. from, snjtra. (But see

Kott V. iStinds, supra ; and ll7i ittaki-r

V. // 7( itUikcr, supra) . But the present
rules clearly do.

(() Wnthad V. RUci), 25 Ch. D.
413; 4'J L. T. 770; 32 W. K. 273:
WM V. SI,.„ion (C. A.), 11 Q. B. D.
618, .519, .531 ; 52 L. J., Q. B. 584 ; 49
L. T. 432. See ante, p. 914.

(rf) iJickanii V. Xc'il/i (iiirl Brecon
Ji. Co., L. R., 4 E.'i. 87 ; 38 L. J.,

£x. 57.

(,) jnhm: V, 7).v»./,-,-,5, W, N. 1S75;

Bitt. No. cxii : Sioiiincrx v. jllorp/iew,

61 L. T. Jour. 140; Jud. Ch. 24th

May, 1876 : Jfebb v. Steiito)i (C. A.\

11 Q. B. D. 525, 531 ; 52 L. ,T., Q.B.
'

584 ; 49 L. T. 432 : MacdoimJd v.

T(tcqt((d Gold Mbtuii/ Co., 13 (i. B.D.

.535, 538; 53 L. J.', Q. B. 370; a
W. E. 7G0 : In re Cowen's Estnh, H

j

Ch. D. C38 ; 49 L. J., Ch. 402.

(
/) Tiipp V. Jniic. L. R., 10 Q. B. I

591'
; 44 L. J., Q. B. I2V. See Sjmh

V. YoHiuie, 8 Ir. C. L. R. 251 : Fn,.

Jcirli/ne, 8 Ch. D. 327.
(r/j AV (Irccnsill, L. R., 8 C.P.2I:

Willi, V. Stenton (C. A.), 11 Q. B.Il,

518; 52 L. J., Q. B. ,581; 48 L T.

268 : Clwttcrton v. Wuliioi (C. A.), I

17 Ch. D. 259; ,50 L. J., Ch. 5;i.5; «
L. T. 391 . Cp. however, /;/ re Cuim'i I

J-sfn/e, 14 Ch. D. 638; 49L. J.,Ch.i

402 : Vi/se v. Broun, 13 Q. B. D, I?,).

(/() Jotte-1 V. T/ioiiipsoii, El. Bl. i'l

EI. 63 ; 27 L. J., Q. B. 234 : WVMv.r
tStenion, supra: Jleill v. J'ritclieltA

3 Q.B. D. 215; 47 L. J., Q.B. 15;

In re Cowen\^ Estate, supra.

(0 Webster v. Webster, 31 BcaT.I

393.

(/i-) Ifoiccll V. Metropolitiui Im-

trietli. '•«., 19Ch. D. 508; 45L.T,,

707 : Jl'ebb v. Stenton, supra.

(l) ITebb V. Stenton, suYira,: Joiicil

V. Thonipsnii, supra. I

(,•;;) jr,'.';A V. '%•;..'-».•, supra. J;;;.*!

V. I'eose, 47 L. J., Q. B. 76«, eoutra,'

cannot bo supported.

^hat Delta can

Unliquidated damages
(/,), even aim™t(/), cannot bo attached No..mornt secured by a promissory n°salary not yet payable (.). Nor?

.-ale .it mort-'uffod I-inrl ii, i\ t ,

The Hol.f ,. t 1^ ^° the hands iIho fiebt must bo one in which <

:

oully interested
(;,). a debt +bn,

assigned before the jmlc^mont Jf
although the garnislieo b",T ^'1'-

'

lio QtfK'lio,] ?r •^^1''? ^tid no notice

f ; \ l^
^^o»oys in the hands olnot attachable (t). Nor nm fu

'

^ M). Ihe Stat. 33 A u V. c. 30 w
It n,,poars, app.y to the High CourT

! salary of a secretary (x) '

Formerly, it was held, that a legacyhands of an executor unless ho hacf
;;
might now be held that a lo°acy iorpuyment would be made untfl theliogacy or until after the exni '.fin^

administering the estatoM ^ "

I Eent actually due m^'be attache.

Ik).Tones y. Thompson, supra-

S7,Ex2iT'''' ^^^^^ii-^;'

{/) Id.
:
Slww V. Shaw, 18 L. T. 420

r. a D. .I>,.esser v. Johns, G c.'

fi ""l'^-^>-iM,ett, supra.
'fi (Jidttcrton V. WatMil (O \ ^

r^^I).259;50L.J..^r£ifi
p. 391.

Wi^'estoby V, Da;/, 2 EI. & Ri

I? the lien. Giles v. Xuthlin \
|«!itoo8; I Marsh. 226- S'v"|«'U D. & R. 103. As to tl-Wc of proceeding when the sixr.H suggests that a third pefson
^ a charge on a debt, see' post"

ir% " j^M-c'ishaw, 29 L. J.,

il;.,J t.P. 23o; 37 L. J., C p'

f,vi»^.'p"l"
V. AV,i,7^ L. r'., 3 c:

Uiii'k-orv- ?-.^-^- Cp.
hj •

•''" ^/ -*^-'« H. Co., 42 L.

^Mphin s. Layto,,, 4 C. P. D.

130;

r (")
-53 L.

4o; 4

T., O
.^-}
Bulla)

(")

259 ; l

J''^
-

^ay,3
J'app \

In re

Crompt
B. &E
effect c

27 A: 28
attach f

-'•ect wa'
ttnn ill

ll'dtnei/,

Estate a,

is subini
are disti

that in tl

tain to a(

the forfe
never bei
ship of at
nishee is

lialile th€
hands of
not seem t

Mitchell V
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liquidated (iamn<ypan-\ «„„ <..

»l('), c.„„„, I.° 'Shed \v'"i,l,'f'1
•"" >f»ro i^^g.
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110 flobt must be one in w)i,'p), n • ;-"o"o-"V";.

y mtorested(;,). A dobf f? '" •'"'^""^ont cleUor is bono
rued before i^i' j^'dj^ment M 0^1'' Z''^''^.

^'^ ^'^'-^ ^'Jfi'le
'ughtheffarnislxc^oSnoi'oticrnf^^^^^ ^-^^ "«'«r('-). ^S
t i'diod Moneys in the hands S n r

^^S^'^i^'nt (.,), cannot
attachable

(0. iVor are the ^t-e of se'-!^
^'

S'fi'*.
^•^^'^^^'•'"- '"'o

3). Tho Stat. 3a ,!:• 34 V <• -Tn '?,?vi
'"^^^^n 17 A !« r. , I04

I'-rs, apr .y to the Hilk CotTS ""T\ '"^ ^-'^''' ^'"'^ ""t'
r of a secretary (a;). ° "-"""W- It docs not protect tho

,'kt now bo hcW tbat alelo.l°aS °i,'° ij'")' ro»"ibJ^
ymont wouM bo made uSiovcc.ii'i''' !'"'"'^ "" '"*^

J

actually due .,, b„ „„,„,„„(„j^ ^^_, ^^^ ^^__^ ^^^ ^^^

V. Diamond, 11 Exdi -i
, Ex. 217.

"^'

,"'^'''f''v.*/w!f, 18L.T 490

.429: cp. In re .V.'^.LX"494.

'^ V. A7«««-, 11 ir. u^ (2

'll-^.Pritchett, supra.

2o9; 50 L.J, 01^35 f 4-4

stob!/ v.Da,/, 2 EI. & Bi
•J-, Q. B. 418. Thejucg.
htor cannot take n/ouofs
i hands of a gamisheo wlio
thereon, without discharff-
eu. Gi/,.s V. X,„A„,,%

D-A:E. 193. A3 to tJmroceedmg when the car-
?osts that a third person
ge on a debt, see post,

^'y-Ooa(es,18C.B.7o7;
1 . Sli). '

V. Jtiri-eiis/iaw, 29 L. J
^e ihatttrton v. //-^/^^^.y

130; 48 L. J., C. P. 496

•53Lf"Q'l^'-2^'"i¥9^I5-I5-8;
W.E.i22^-"-^*'*^I'-'J^-471;32

"'? 7^:JV>-"'^''mhc n. Co..
i'- 23.J • 37 L. J., C. P
'/' v.JSesbUt, L. R, 3 C
L; J., C. P. 124. Cn

I V. Layton, 4 C. P. D.

{"PP V. Jones, mm y. J'riMieff Aj>t re Cofw/boiuff cited ^l'^"**
CroniptoH, J.. Jon^ I TL ^^° 1'^'

offe.t of tlfn" T 7
^'"^ consider the

thatinthc:^'^fS°tho°"delVwf;r'^

trfiS'^f--« '^ '"^-» °f
«eyer become payLb^ 't|;:"',

"'7
8l?>P of attaching rentthen fi,

'*''''

^*^^/^.«v. z;rsupra •'"''^''^^'^d ia
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Paet X.

Attachment of Belts.

Part of a dobt may bo attached (c). It sooms that tho procopils

• of an oxr'cutiou may bo attach'^d m tho shonff's hands for u d.'U

dm 'ly tho execution creditor i^ /). Where a joint-stock conipuny,

whicii was being wound up, was indebted to a judgment delitu'r,

and the ollicial manager had funds in hand appUcablo to tlio ])uy.

mont of such debt, it was hold that such funds miglit bo ut.

tach. 1 (e). Money guaranteed and payable by tho garnisluic to

the defendants, a railway company, for tho payment of iutorcst on

their stock, may bo attached (/).

A debt duo to tho testator's estate may bo attached on a judj.

mont against his executor as such (,7), but where tho order in luado

against the executors of tlio debtor of tho judgment debtor, the fact

that they aro sought to bo diarged as executors, sliould appear 011

tho face of the onlcr(/0. On a joint judgment against sovi'iid.a

debt due to any one or more of tho judgment dobtoi's may
bo attached (i). But an order cannot bo mado attaching a doU
due from a partnership described by its firm namo (,/). Nor can a

debt duo to tho judgment debtor and c. third jMirty jointly U
attached (/,•).

Money found by tho garnishoo belonging to tho debtor may bo so

attached (/). So, unless exempted by Act of Parliaiuont, may
debts due to a corporation (m).

Tho arrears but not tho future payments of a fiuporanunution

allowance or pension, given in consideration for past servici's, nr[

be attached (w), provided such tuperannuation allowance or pen-

sion is not in tho nature of half-pay given to the debtor to maintnia

his position, and with a view to his being called upon to soivo

again (0). Thus, the superannuation allowance of a retired pDliwj

M Anon., Godb. 195, Xo. 282:
Joiiiison V. Diamond, 25 L. T. 85.

('/) Murray v. Simpson, 8 Ir. C.

L. it., App. xlv. But seo 1 Loon.
2(31. Seo (PXtil V. Canningham,
Ir. C. L. R. 503. Soo m/Zinms v.

Jieeves, 12 Ir. Cli. Eep. 173, where it

was held that money iu a sheriff's

hands, levied under au attachment
for costs awarded hy a decree iu

equity, could not bo attached.

((') Exp. Turner, Re Warwick, ^-c.

R. Co., 2 De G., F. & J. 354; 30
Ch. 92. Soo Hunter v. Grccnsill,

iwst, p. 931, n. (.(•).

(/) Boueh V. Sevenoaks, &;e. R.
Co., 4 E.x. D. 133 ; 48 L. J., Ex. 338.

(y) Burton v. Roberts, 6 H. & N.
93; 29 L. J., Ex. 484. Soo Rol.

554, L. 20 ; Com. Dig. Att. D. : Hor-
sum V. Target, 1 Veut. HI : Fowler
V. Roberts, 2 Giff. 226. But seo

Hewat V. Davenport, 21 W. R. 78,

It. Ex. A garaisheo order mado
against executors will not alfoct

money paid into Court by them in au
admiuistration suit, and carried to a
separate account to meet a debt due
to t!io juilgmeut debtor. Sicvcns v.

Phelips, L. R., 10 Ch. 417; 44 L. J.,

Ch. 689. As to attacliinp; moiioy paij

into Court to tho credit of 11 ciiusi;

soo Adams v. Gi/lem, U Ir. C. L, Us,'

(//) Stevens v. J'/iclips, L, l! |j

Cli. 417, per.V,7/(,s/,,L. J.

(0 Mi/kr V. jlJi/iin, I i;i. & i;|,

1075; 28 L. J., Q. B. 324.

0) Walker v. Ruokc, 6 Q. 11. D
C31.

(A) Macdonald v. Tuci/uuli C4l I

Mines Co., 13 Q. B. D. 535 ; u;j L.J

Q. B. 37G ; 32 W. 11. 700.

(0 IVos V. Michilt, Cro. VXu. \?.:

Mic/iillv. Jlores, 1 Leon. 321. iMaiiy

of the cases hero referred to us to tlie

debts wliicli may bo attaoliud, mn i

decided upon the ri^lit to allaib

debts by foreign attaelniicut in ihe

Mayor's Court of London, which

proooeding, o.s before stated, is Bimie.

what analogous to tho attaelimoutoll
debts under tho above rules.

(«)) V. llambiirnh Co.,

Mod. 212.

(h) Booth V. Trail, 12 Q. D. D.l

8; 53 L.J.
, Q. B. 24; 49L.T.0;

32W. R. »22.

(0) Ppr Cur. Wileock v. Ttmll]
3 Ex. B. at p. 334.

JV/iat Debts co

-in9tablo(p), or a retired County
.H.va>.t(r),maybeattache,L Sirmy or tho pension of a retired
-anno bo attached. A snporann
:' ution of the board of d recto"
jMv .rod clerk under tho authorit'
;::tacM,asthesamoisonh"a'

;l'.v(lced(0. The pensions or .supoi
or revenue officers are not attachab
DivulonCs payable under a bJn

.;;rcouIdthosurplu., of abankru
jhcm n,s,signeoOr); nor money

"

I "111" '"v {z)
, nor money in the h;

:.?ont.,unlos.s whore tho latter L-u
V,lf,'}''^^'(^)'nov moneys in tho]lum-h); nor money iu t& hands
« Hlmg-up(c). The property of a
Ptentate cannot be attached (^)hvucli a rocoiyer had been ordeiid
.fcbtor, including money which had
mvcrshandsatthotimeof the a
llrust moneys in tho hands of a tr
i.-pcct of which 6ho is rostraino,
^'(t''ehod(/)._Adebtdue to T^^^
;"KT a specialty given to hovdun
(., having at tho request of D., tho
;';

I

."""""al Plamtiff, against the phnl)ond, whereby tlie latter stipulS
It .such costs as C. should bo liable

.^howld discontinue, become nonsuit
I-onrnt a, during the pendenSy of

[

nrmg therefrom, to retiin and appl,

(") lloolh
y. Trail, supra.

^('/) // ileock V. Terrell, 3 1

[') ffatmn v. Sanson, 4 P D 60 •

',/""/"'• V. The Queen, 14"ch. D.'

\^nir(h V. Birch, 8 P. D \CA

r IM l,nha Co., 5 Bin<T. N. q 2G'' •

' .i:4UV.c.72,8.'3:
^•

i«lfr^2\-'^r'r'''^^"^'»Com.
111 no L. Rep., App. sxxviii. Ex.
I

, )
lliiiiter V. GreensilL L R 8/•;12L.J c.P.55.Vthis

J.!:/)
froiulti V. Cram. 4 n -n rs

I: IS L. J., (J Ji k^r'-n't

Kl.':i.

Ex. D.
L.
Ma.
Q.J
V. 7
V. S

{-

men

B. &
v.y/,

,
('')

130.

('0
wort)
171;

v. m
866.

ante,

Ex. 55
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'::^i^ s;ss.rrt.a^fe^^)v°^ ^ ^^"-^ --i c. lxxxhirmy, or tho ponsion of a rotii^)! nm. • ^^il'
"'^ ^° officer in tho --—^^S

anu.,t bo attache,!. A su .ornnnnnf-
°'

SH
^^'^ I°'''^"i arnivfT

'

l.tion of tho board of doctors of So F Tf*?- «''-^tod Vi"'•oacerk imdor tho authority of o^/-f ^',^?i'' Compan/to
•n tnchod. as tho same is only a CTat^i/v n' V i^""'

'• ^^- ^'-^^'^ot

'lm.^>y(.
;
nor monoy in tho Lr s S f^

"" *^° ^'"^'^''^ "f tlu
lents, unloss where tho latter hov^ i

*^,° ff^vernment or it^
To.-bI, («); nor moneys n'thrhandsS ?r"'t'°^ P''^---%
ir('); nor money in tho hands ot^nH ^*^«"" J' ^oui't regia-
;"l>n!J-up(c). Thopropertfof afLLn?5'^°' '^ ^ volunhiry
tontato cannot bo att ichod ("n it f"/ "^''^'^^^^^^

.ch a roceivor had been ore S<1 to nv
'"'' ^^'^ ^^''^ "^«ney

)tor, including? money which J, n, 7 P'^^
o'^'^' to tho judfrmont

ror'. hands at^he ti-Lt/tho^'^^Xli^n"'"^' ^^'''^^^'^ ^^^ "o"
i9t moneys in the hands of TtrnK?' '''''" ^° attached (.).
loct of which 8ho is restraino f

^"'' '"^ carried woman i

'chod(/). A debt duoinh? S^rth'^^^^r ^^--"'^e
or a specialty giyon to her r/^^.L po. JfS'^°"t debtor
li^uungat the request of D., tho dofo, d.^n?T*

I^o -attached
(y)."oiumal plaintiff, against thrplantiVTl'

'''°"-^* '^'^ '-^^^^a
I'oml, whereby tlio latter stipukSi th 11 ""'"i^

^''^'^^^•^'^ from
^ijch costs as 0. should bo lablo to mvt^^^^^^^^

J
Jiscontinue. becomo nonsuit, L^Udf^l^^'^f'^^^^^'

"^ ''^'^ ^^
ut C., durmg tho pendency of the n^fl

'^* bo would also

j'?f
' T- Traii, supra.

" '''<"•* V. Terrell, 3 Ex. D.

^ff/tM;! V. Sanson, 4 P D fio •

'('^.rv. The Queen, 14"ch. D.'

''iVc/' V. 7?i,vA, 8 P. D IQ,\
'"^v.A.,^, L.'ii..ri\&D;

",'"'* ^1 f««' India Co., 17

•''"V"
f"-,5Bnig.]V. C. 2G2-

w. Wa-,L.ir, 7Ch.2Ii."
i&'lOV. C.72, s. 3.
oy'<cv Simpson, 8 Irish Com.
|i. o^.i

: (7i/«w«r V. -S»«;;^o«,

^ J^. Itep., App. xxxviii. Ex.
"««'• V. (?n.6VM,V/, L. B 8
^'^LJvCP.SS. luthis
,;",f™Ptcywas under tho

'«"/<( V. Crnm, 4 n D T^

L./., Q. li. 337rW< v!
.

J-- K-, 8 Q. D. 363; 43

B &^lf'^7?. rXj^"'''^
^"''"«-.v/««, 3

&\f"f ^- '^"''^' ^^- N. 188i 10

S;,p'tr""^^^'**-^^-^-:
jj

(./j Chapman v. 7?)>^j^ H Q B

Ex^s'^'"^''^ ^' «<'*««*<'«, 26 L. J.,

I
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Tart X. might como into tho liands of C. towards the discharge of any costs

• and liabilities which C. might incur by reason of his permitting

the action to be brought and carried on in his name, or from any

injury to him from the dcfaidt of D. ; C. was nonsuited, and tlie

plaintiff Johnson had judgment to recover agamst C. tho cost'

such nonsuit ; it was held, that the bond did not constitute t

"debt" from D. to C. within the (ilst and 64th sections of tho

Com. Law I'n.r, Ad, 18J4, and that tho debt could not be attaclifd

by the plaintilf (/(). By an Act of Parliament for improving certain

parts of AVestminster, commissioners were incorporated lor that

purpose, and were empowered to borrow money on bond, and to

advance money to builders for building purposes : by tho terms ot

tho bonds all bondholders wcro to be paid jun-i passu; tho cfjni-

missioners accordingly advanced a sum to M. a builder; the plaintiti',

a bondholder, brought an action against tho cominissioneis ou

one of these bonds, and tlioy suffered judgment to go by defiiult:

hold, that tho debt luo from M. tho builder to the commissioiier-

was not a " debt" which could bo attached under tho (Ust settiou

of the Com. Law Proc. Act, 18J4, as tho attaching and compi'llinj.

immediate payment thereof would give a preforonco to tho phiintiif

over the other bondholders in violation of tho terms of tho bonds;/',

Where the garnisheo liad given tho debtor a cheque for the debt,

but, on service of the rule nisi, stopped its payment, it was held

that the debt could bo attached {k).

A mere notice to treat under tho Lands Clauses Consolidation

Act, 1S45 (8 (D 9 V. c. 18), upon M-hich nothing has boon done, docs

not constitute a debt which can bo attached (/).

An executor or administrator of a judgment creditor who lias not

made himself a party to the judgment cannot proceed under tli:<

enactment, without making himself a party to tho record {m)
; aiij

tho creditor uiust bo one who is entitled to enforce immediato [luv-

ment. Therefore tho holder of a bond of a corjioration coiitaiuiug

a condition that all bondholders should bo paid pari ^las.si/, th
hold not to be such a creditor, since an attachment would have

given him priority over other bondholders ()/).

Against whom. A debt duo from a partnersliip firm cannot bo attached by an

order against tho firm, but tho partners must bo individually

named ((/).

As to attaching monoj's in tho hands of the banker of tho judg-

ment debtor, «('f iSei/moiir v. ('(irporation of Jlrrcoii, 2!> L.J.Jj;
243 : Tros v. Jficliill, Cro. EH::. 172. As to attaching under a

foreign attachment, a debt duo from the judgment creditor hiiiwlf,

,sfc Kerry v. Bower, 1 Cro. EUz. ISG; 1 Hot. Ah. 532, .^.H; Cm.

Di(j, Attachment, C: Jlariruod v. Lee, 2 Dyer, l'J6 « ; IIojh: v. IM-

Who may
apply.

(/() Jnhuson V. Didmniid. 11 Excli.

73 ; 24 L. J., Ex. '217. As to attadi-
iiig iiiulcr process of foreign attach-

ment money duo ou bond after tho
forfeiture thereof, see liii/ m v. Iler-

t/iin/, 1 Ld. llavra. 030; Cro. Eh'z.

101 : Jio/ibiiis V. hUindard, 1 Sid. ;i27.

((') KcDUdt V. Wfntminstcr Im-
provement Cummi!sio)ier '25 L. J.,

F,s, 07. TliP nh.-.vp fils, sprtinn is

similar to Ord. XLV. r, 1, ante,

p. 027.

(/>•) Co/ic>i V. Jfalt, 3 Q. B
47 L. J., Q. B. .lOG.

(0 liicliardson v. Eliiiif,

D. 9.

(m) Ilai/iinrd v. Sinimont,
Bl. GO; '24 L. J., Q. B. 2

post, Ch. LXXXVIII.
(«) Kcimett V. irestmiim,

prc-rement ConmissioHcrs, su
(o) Walker v.Iiooke,!)^

.^

, D.

2 C, F.l

oEl.i'j

M, Seel

(cr h-\

jnl.

.D,(

What Debts c

man, 1 Brownl. & Gold. 60 • TT„d
Forenjn Attachment, U. As to a
hands of himself and partner,

'

u4o. '

A debt cannot bo attached aft
execution on a c«. sa. ou tho iud
or boon rescued, or in tho other c
,^''^']J"dgmont creditor is not
In- tho fact that the garnishee ?sfcM hile an action is pending agains
without evidence of collusfon betw
T?J';Tr^'"^''-*°^«t'^kenaga
It alter the service of the order,

the shorifi under an execution iss
will discharge him {s).

Effect of Order (t).l~By j? „f ^
an order that dobtV due oi^acci?,;!;
ment or order, shall bo attached oi
in such manner as the Court or Ju
debts in his hands."

i

JJ'isJ4
^'^ corresponds with the G

„?P'""*"?««F the 1st January, If
lNS.i, an attachment of debts is nohejudgment creditor to retain the
le has actually received tho debt
\ith regard to questions of prioritv
be pointed out that the G2nd sect ol
ith^vhichtlie present rule c~
U c. 100), and therefore fonnorlv
anu'upt before tho debt wa. actu.
etpa.s«ltohisa.ssigneesan3

;Ac was, however, repealed (32 .t"^
;.;;lt]...o was no corresponding pn
A po'^on who had obtained and sen

tothecommissionof anyactof ban

Mf'><yfMey.I'arhr, 30 L. J.,

J Ex 'JI9

''' "'* ^- '^"""'> 25 L.

A ^'iz'^'^
^- ^''""''•'•'l, 30 L. J.,

;;'^-^,i2Q.B.if):^42f'^l'^:/"
J;B; W„j. J ho order will create a''""ture under a clause forfeiting

or
del

tlie

o.
N.i
V. 1

(•I

I'in,

Id.

79.5

Q.I
V. c



What Delta can be attached.
933man, 1 Brownl. & Oold an- tt^7 ^ ^^'

Forfn Attachment, ,t As^ff^^^^J.^^J' ^-f- 8^3: LoCe on Ch. LXXXII.
hands of Wolf and partner, l^^'^NZtT^StrrPl'^^

ex;'c£nrrc?:.;tntf -^'{^^ ^^^ '^^^t- J-s '^een taken in' A..

without ovidonco o/collusfoXwcenS£ul "!°
f
«"^t ^vill no

allow proceedings to bo taken agaS tCin, • ^^"^'"7"°"^ ^l^btor
It atter the service of tlio nvrlJ^ • • ^i

Sai'nishoo (r).

the sheriff under an oxecutionf
"''\

*i'°
8i=»""«liee paj-s tlio debt to A« ,

wiU discharge hin. J^^--^*^^"^-"
i««ued by the judgnU debtor! SiS J^'SS '^

debtor.

W<ct of Order (t).I—Bv Ji of ^ n ^^ , .•
m order that debtV due o\ acci^,'!:,£'a debfo/r'^i T"

^'^ " '"''''•'^^^ of
iient or order, sliall bo attacbo,? l^ f- ., ^ ^^'^'^^o under a iuda-
.>
B"ch nianner as the\Wrt /u^lJ: ^'.1"°V° ,!^° ^^--i'

0'

chts ni his hands." «° ^"-^^ direct, shall bind such

^

Tin. nile corresponds with the C2nd sect, of the Con. La^. Proc

SfifihiS^t^stei-^v-^- ti. .....,,,, ^,;
ie judgment creditor to retain fb°L T."P^^^'' «« as to entitle

;

ha. actually received tVeS fel:, ."^^^ ftachniontriSS
ith regard to questions of m-ioWn-rvf'^-^^^'^^^ 1883, s. 46)
pointed out that the (iSd^soct ^of the '^^ ^''T

*" *^^* ^^'^^ i n.a

^

th which the vrc^onf 7.,ii„
^° ^^"'' ^-"w Proc -trf 1^-1

3 KSitli sect. RoJJallr'TP ^"?f'
^"'^^ ^^^^ to bo ^ubio^Uo

V. c. 100), and therefSe fo ^ ^^v if ?C-'f
'"''"' ^'"' '^'0^ C

:ikn.,,t before the debt wl Su- i?J-'l'^"^^"*
^°btor bocan10

)t passed to his assignees and oJff^ 1"^ ""^'^'' "^« "I'^or, the
was, liowever, repealed (32 .taVF^fSr' 't"^^"^' '^^-^

person -tt'lin lin/1 „iu.,--_ 1 ,
>/ '

>

Effect of
order (/)

.

^«sS-/tl:;:i^fK-^rs^*^ii

) /<»r.^A/« V. /V;./,,,, 30 L. J.,

X 319
^- '^''""*''> 25 L.

i/'^r/% V. Shemtvell, 30 L. J.,

Ihe oriler absoluto w rot ,l

.Hf,'meut>,Mvlud.aba,k.

('('>. J ho order will crouto a
lie umler a clause forfeiting

deprive lu„/of"'th &Mo"n'.-'"'

OS 177. y'- ^- ^•2*0; '^'o-L.^
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Attachment of Belts.

title related back(y), "was a " creditor holding a security" -n-itliin

the 12tli section of the Banh-upicy Ad, 18(59 (2); and his charge wa.

therefore good against the trustee. But a person who li'id merely

obtained the order, without serving it, was not (a). Whore the

garaisheo order nisi was not served until after the commissiou „1

some act of bankruptcy to which tho trustee s title related buck,

although it was one of which tho judgment creditor had no notice,

it did not amount to a " dealing" within s. 94, snh-s. 3, of tlie

Bankruptcy Act, 18G9, and the title of the trustee prevailed over that

of the iudgmcnt creditor (i), and, in such a case, it was imdeciikd

whether, oven if the money was paid, tho judgment creditor could

hold it as against tho trustee (i).
.

The service of the order does not operate as an assignment ot the

debt from tho debtor to tho judgment creditor (c), nor docs it

operate as a delivery in execution within the Judgment Act, 18U1 (0),

\\Tiether a garnishee order nisi is an " attachment against goods"

within the Bankruptcy Act, 1809, was undecided (-/).

As to the effect of an assignmeni uy tho debtor for the benefit oi

his creditors, see Wood \, Dunn, L. IL, 2 Q. B. 73 ; and as to a com-

position deed, see Kent v. Tomkinsm, L. E., 2 C. F. 502; L'ldvir.

houscy. Wicken5,3Id.2\)d.
. ,. ,, , n . t

Foreign Tho existence of an attachment m tho Mayor s Court, Loudon.

attacliineut. jges not prevent tho operation of a garnishee order under these

rules (e).

Solicitor's lieu. A solicitor's lien for his costs or property recovered under 23 ([• 11

V. c. 127, s. 28 {ante, p. 109) iirevails over a garnishee order so us

to give priority to tho solicitor's charge (/) even before tho costs

have been taxed (1/).

Proceedings to levy Amount luhere Ga'nishee does vot dispute Lin-

?,,7rt^.]_By the IL of S. C, Ord. XI, K r. 3, "If the giuniske

does not I'o'rthwith pay into Court tho amount due from him to the
|

debtor, liable under a judgment or c)i\ler, or an amount equal i

the juclginent or order, and does not disp;ite tho debt due or cliiiuuJ I

to bo duo from him to such debtor, or if lie does not appear upun

summons, then the Court or J udge may order
_
execution to issiie,

[

ami it may issue accordingly, without any previous writ or process,

Proceedings to

levy amouut
duo from
paniislico

when lio does

not ilifliiuto

liability.

('/) F.f )). riUcm, lure Curtdiix, 17

Ch.D.Goa; OOL. J.,Ch.Gi)l (C. ' ^.

(;) Ke p. Josi'ti/ne, In re !' .i(t

(C. A.), 8 Ch. D. 327; 47 L. J.,

Uk. 91 : I'.mantiel v. lirUiier, L. 11.,

!) Q. 1!. 280; A'A L. J., Q. li. M:
Lon-c V. Mihwore, L. !{., 10 Q. 13.

48"); 11 L. J., (j. B. 1')!), ilissoiitiuR'

from Ke p. Gnonrt/i/, L. it.. Hi K(|.

010; 42 L. J., Ch. 110. Sco Uteceuii

V. /'Ac/,>, L. E., lOCh. 417.

(h) Jii re Slunhope ,Silk.sto»e

CuUuries Co. (C. A.), U Ch. U. 100 ;

48 L. J., Oh. 40!); Ilnnur v. (lihs,

11 Cli. D. 942 : 48 L. J., Ch. 508.

(/;) ,/,'.(,• p. nihrs, 111 re Ciirfoi/s,

17 Ch. n. Oflli; i)OL. ,T., Ch. 091.

((•) Vhaticrtoii v. U'riiimi (C. A.),

17 Gh, D. 259 ; 00 L. J., Ch. 635 ; ii

L. T. ;391 (C. A.): Ex p. ruhrf,h\
re Ciirtiji/s, suiira.

{d) E.e p. rulers, In re CkHop,

supra.

(() liichter v. Lnxton, ,39 L. T.l

499; 27 W. K. 214: ycu-man v.l

lliiuk, 4 C. B., N. S. 4134; rji. l.nA

V. Lmrll, 11 Ch.t). 220: Px p. .SuiJ

In re Price, 17 Ch. 1). 74.

(
/) Ihdlow V. Oarruhl, 13 Q. B.

D. '513
; airirnica in C. A., W, X,|

1884, 231 : t^liippei/x- dru/, 19 L.J.J
P. C. 254 ; 42 L.'T. 073: fmtlilW
V. lueen, 7 Cli. 1). 495 ; 47 L. J..'Cli,

457 (C. A.) : I!ire/i,d/ v. /W;,J
L. ]{., 10 C, P. 397; 44 L. J.. C. I'l

278 : Ifniner v. Oiks, U Ch. 1). 1)12

•IS L. J.. Ch. 508.

(J/) Id.

to levy the amount duo from such n

"li ,f,®-''^-*
*° ^'^tisfyThoTudl

Jh^. rule as similar to (he Gsffi

JJa^ttetdThrrudV^^r*'
deduct any amZftrtrhti;^
execution to issue for fli« ^i, ,

debt.- to the MXntrttrt^
tie state of accounts between the V
mshce, ancl give effect toZ sot oft'but not after a-1 th.. ,i.,f^ Y^i "

,

been held at Smtis Ja' tho°
'"'

I unHquidated damages wlS.hn
^''"

,

that, f disputed snpi,' -^
^^ ^^^

'tolhGdebtc}) '''''^'^'^^^"^"stbe

If the garnishee does not mmciv .and the order is m'.ri^ ^i i
''I'pcai, (

the order be aHowed^tot? "*f '
^°

^'^

|thori,,htto.t]ioS?^?jy^^^^
Acuuipcsitiondeed under sect 104

|A3totheoS?;7i^J^.^^^^^^

or Judge, instead of' m^^iS'"?? ^^

this case a pj'ocoqq sim;7„ 4. A "" ' '

Irotionary with fho iL S'to maWl ?''

ken a md fide di<siinf-.
^'' "^'^ <

If
^"^^ "• Jones, h. R., 10 Q. u.

tBlV; ' ^"""!' V. Jute/nu, 3



Proceeding, on the Qarnkhee Order.
935lovy the amount duo from sn^T, •

,

'

®^'

cution to issue for the wffi aZn f ^^^"i^"'
'^^t ^^^^t orde?

state of accounts between the V^rl/ '^'Y' ^^owevcr, go into
>ce and give effect to aLy set off n,^"^"*i

^,^^*°^- ^"^ ^o gS-Bo after f/A th, a.tol] the onlo 7'ff^°t* ""^^°ff ^^'f^^'o W,

»^' -h Claim niu^K llS ^E^^^JlJ^
fai-i?J^^J^;-^es.net dispute the dcU
'•c or bo allowed to interplead J a- u\ "' ""?' Proceeding, onght to the debt tried (J ""' ^^ ^'^^''^ tli'^ question as to
omposition deed under sect 104 nP .i ^- to a^ execution under his rd'e^

* ° f'"''''''"^^'^^ ^^^' 18«1.

Pajmont by the garnishee, soo 2>ost, p. 936

^0, instead <?i^i5^rorc£tt ^^^^^^^^'^^^-t S^S^^
I r that any issue or cpiestio iL esi'v ?'"^°^ «hall issue f?'»'>eAlisputc3
'.bo tried or determined in anv t^ ,n ^ •"'" ^''^termining his

^'"^'^^y-

a process simi ar to 1 m ww'f
^ ''"'• ^^'^^' ^8^^. Proscribed in

itutod by this no Unrh n T^''^^-^''
^"^^ ^^ich an issuo

;ry with the Mastei to make tl?'* I'^l^"^'^
'^ ^™« l^okl dls?

'""" y?'^*-' dispute on some su ?w-T ^"^- '^^^^'^ "^ts have
I'liaj-montM^ukl be nmdo

"
f^'^^f ^ fe'''»»»d, otherwise ar?

:cm.ml an order wouldIinS for^^"" '''t'
f«^' ^™ (Abt about the garnisho."« K-rl^*^"^ ^^'^wiioro there wn<^

Pigment debtof
J ?' i

'

t\o "^l^^
*° /^^^ <'^^''t. or t «y'?

y writ the attacfcnent Sfgirfef "'''\'^'"' '^^^^"lo ^ to
'0 costs (r). If 1,0 prSed h„ ''"'^''^""''^oo'-J^'ed
^- costs, though nokinnt s'aidTbn^t

tTe

* -'8 .(.f L. J., Q. 7). ;,i
isfo iArr</i«;, V. Oiks,

V. /o«M, L. li,^ 10 Q. u_

yi j„„o 28, 1878, ;.;
!' Xvii,,!;, V. A'lVc//,-,,, 3

•'Vv Z,7W_ 12Q. n.
^' J, «. B, 618; 00

r..T i387;32W.H.701
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, ,^ T Ti'-j ^ n„n,in'i(t'\ Oiw in, J., ordered the question of

^--^• - r£iS^o''l"lr"rb/n In^^ case.
.

And where tho

IluoSn is one of law/this seems the most convenient course.

suggestion of E. of S C, Ord XIA T o ™°J^ ^{^ j^arnishee that tk
daim by third ^n attachment ot ^^Jts (t^^.^^M^^^^^^ ^omo tldrd person, or that

fS^tlStiSt^hc^Slfo'SS %on it, the eft or a Jud..

S'oi^such third person to appear, and state the nature au.

^itf:^^^SrfSTZt^f belongs ^ soin. „t..

person, asin the case of a trust, need not come from thu p.-

"'iw',•
'g' " After hearing the allegations of any third person mvh

such order, as in rule o mentioned, and of any other person ^-hm

bv he suno or any subsequent order the Court or a Judge may

^ll^rta , lear or" n case of such thud person not appearing when

S ed e Kco"^ may order execution to issue to lory

?S™ t due from such garnishee, or any issue or question to be

trfed 01 determined according to the preceding ruloi of this oner,

ai d nuv bar the claim of such third person, or make such other

o lu i such Court or Judge shall think fit, upon such terms, ina

cises with respect to the lien or charge (it any) of such thu

peSon, aiuyo costs, as the Court or Judge shall thmk just anJ

'''^ThcSls are similar to the 29th and 30th sections respoctiToly

ofthor.m. LaioJ'roc. Act, 18(iO, the mode of trying questions bv

an issue being substituted for the proceeding similar to .Mit o,

''w£e. upon an attachment under a garnishee order by a ju,!,.

j

ment creditor of moneys due to the judgment debtor a third party

clams such moneys for a debt due o him from ho judgmeJ

Sobtor, and consents to a Judge at Chambers deciding tho i>«i,e

summarily between him and the judgment creditor, instead ol

askiu" under <>r<L XL V. r. 7, for an issue to bo tried in the u.d

way, such decision of the Judge is final, aud cannot bo appcald

against by such third party (x).

Ftr.H of raiment, Ac. muhr Order as a nischarge.]-BY OrllS ^' A'A r r. 7 (,)
'' i'ayment (.) made by or execution levied uiKatU

^'mi'sUee dis. trnishee un.ler any such proceeding as a oresau shall be a v.d\

ohai'ged. discharge to him as against the debtor liable under a judguicut >

Effect ofPayment,

Ex.
(.s) Johnson v. Diamond, 11

431; 2.'iL.J.,Kx. 40. ^ ^ , ^,
(0 W. N. 1875, 'iS'i, at Jud. Ch.

(,/) Jiobn-h V. J.>r<d; 8 U. B. J).

319; 51 L. J., Q. B. 15; 10 L. i.

240.
(.1-) Bide V. H'inser, 47 L. J., C. V.

584.' ,,..

(y) Si« C. L. r. Act, 18.)l. s. Gj,

the pioviouB siinilur cuactmeut.

(.-) Sec ll'ood V. Dunn, M L. JJ

Q. B. '27 : Tiirnlndt v. liukrtm. iK

L. J., C. r. 'J'Jt. As to 11 'rimsfcria

ni'coiint amounting to piiyineiit. ;(l

Welter V. Rucker, 4 Mocjro, \'i

B. & B. 4',)4. ravmeut into ij

uiidfr a .Tudgo's order is iKiymenl

within this rulo; ('ii!rirhii>!

inrkens. 1)7 L. J., C. IMO" I
L.El

3 C. r. 2'J5.

order to the amount paid or leviedbe so aside, or the jud"-menf nr '

Tins rule is similir ?o sec r - 7
It soems that payment by thenarupon notice of attachmoutyuo

di^,
5 L'.irmshco to the iud-monf rlV.i /

^Payiaontinto?oStfc^'-V'
within the rule (.^).

^
^he garmsht

V ^arnislioe in a foreion „+<- i,

'li^L•hitIf'•od t'rnin ihr^ 1
Y^'o'i attachn

bsiro right to siiUitilSS,^
that already existing between hmMerc a garnishee order hacfbeentWol thett,,,,. j^ />;;,

'°"

pointed by the Court of Chancen
'lI'omg made and he paid over to^th

I

Moneys m las hands as siul. , •

!ofE..uty to refund anS^.:;;;^!^^^^

h tho i,roper offieir a dcd/t •.jl.^J "

''

l''if'\'^yOrcLXLV.,.ij(,') wm.

>"'liii, WIS d scliaru-i'il ..ff,,.
"""-

.,j
"- ^co J/u- O/irt; I

,
'^'"'

^-Joticf, ] ir. itN- 87S.

kjl";"'^. Jones, Humi.
lj^^'-/wm, V. incL,s, L. n.,

W "J V, Ihthn-uujtoH, 5 So. N
ii.i,p,-voL.

ir.

K. 0.3;

005; ;

V. M;
L. J.,

4 C. 1
As toil

tlio jiro

Won^ n
tliiittlit

I'y \m-J
(./) -i

Jiu'.,

:

(/) s,

tile 2)i'ev

(0 So
tlie prev



^ff^^i of Payment, &c. under Order.

937der, to the amount paid or T*^
•

i i

l.;ugod from the dej?.:^ .^fe;* ."^, the City of London isutam executed ie') A . J,. • i ' "°^ J^^'ff'iient a'-iin«f lii, 1

norighttosniiit4!^Snt"^'T '^'-^' '-^^^S,latalrc^ldy t^xistinijbeUoonh '""i'^u°^
^Hschargin^^ J sS

^ro a ..u^nisheo order uKfbo'J^''V';^t'^«i"%«e.!t cfebtor ( n
SOS ot tho Com. Lcnu /vl^^ is-i"'''*

""'''-'^' "'« garni iVo
tod by the Court of Chancen '}„,';';

"f'^'"-^^
^ receiver ap-

?
made and he paid over to^ the n° °''J"'^'"" ^° "i° onlor

^ys lu las liand-s as .sucli r .1,\ ^i^^''^'"'
"''"i«l in the or o,-

1-ty to refund and iCa^lh^corS)!^^
"'''^^ -^--^ V a Cotl

lu L
7™^^^'oot the attachment o„,l 7,', ,^ ''"'-''i ^^ook ['"-'ut book to

j^^
es, dates, and statonients o the 1 'f''^"'-^

t^«^'C"". bo kept by
":";.;""' copies of anventres mulVf •* ^^'"^^•"^^J- and 1"'°P«'^ officer.

>
rei.on upon application to the KoporScer.

""'^ '° ^'^^^^

s.]- -By Ore?. XL V. r. [) ({) « . t;,. . „

^J..Q.B,41«,.vhc.reittas
hoKurnisbeoiunforX

"t "I the Mayor's Court

.ted, atl.oMjrhtl.e debt .u;'l
.t (1^1 not arise n-thiii

Joint atock Bank, 4u l.

'"! ^' i/fwc*, sunru.
"'•//o(f«^ V. inchn», L. R.,

-f-^-lhn-d!,, e Sc. (i27.
V. IhtheronjtoH, h So. N
•VOL. If,

tl'o iwoceedinns i,, fl,„\, "

"
>' ,

""'"

"''••e.mll an,Tv ,1 m/mT''"*^"''*

3f
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Paet X.

Practical
directions as

to attaching

debts.

Examinatiou
of debtor.

To \^ Horn and
wlieu nppli-

cation U>

attach ti: be

made.

Affidavit in

support of.

The applica-

tion.

Attachment of Belts.

have tho order di^missca .ifh costs to l.o imd ^^J^-;^;

disputed Ins liabiity to ^ oj;i*'^™
^ ^j,^' j^.dgmeiit creditor to

order under the (i4th

f 'I ""^^^H^^^^^ all me^tio-v of costs,

proceed by ^vrit
'^Kf"'^^i^^"

,*^;r
^ to 1^. .>sl. in tho Oiuu^ary ^^•ay,

tho successful
P'ify,Y,"f

.°

J.ftho 6' h section was necessary to,;

and no order «/
^ho Uxnt^

^„ ^,,^^,r tho co,.^^ of ..
that in."T^^'^ i^)- f, Kf:,> led to the iudgmcut, and paid out

, f

adopt (/).

Practical Direction, as v, aP'ddng 7)W.«6.]-Wh?ro a judgment k

foi tl^^o "ovovv or pavin^nt of nu,ney, and the judgment cr.dit.r

runablo to obt.i, .k..! .oUon of hisjiidgmont aiid has reason

to suppL that d.bt. n.o .Vao to ti,o judgment dob or an onk

may bo obtan.od i. v his oral examination as to such debt
.

As to

So mode of obtaining the order and tho proceedmgs under it,..

^'^'Tho appMon to attach debts should ho mado to a Master .t

Chambers ft cannot b(, inado until judgment has boon signed. It

may be made oith.-r bcloro or after an oral examination ot the

Sor as to his .lohts. It may bo made after six years after ju.k-

ThViiSaiit in support of tho application should bo ma.b by tho

j

creditor or his solicitor. It shoukl bo intituled m tho action :md

.hoiild state that tho deponent, or tlio person on whoso boluili li

application is made, is tho judgment creditor or solicitor; that

iil-wnt has boon rooovored; that it is still imsatishcd and to

ikft amount; that tlio paiiy indobtod to the j udgmpnt debtonJ

so indebted («), and that such party is within the jurisdiction <,,

Tho amount duo fr<jm tho garnishee need not neccs.sanly be

stated in tho airulavit(;0.
^ , • ,i ^ nJ

In the case of a debt duo from a partnership, tho partners must Lei

individually named ('/).
i -i. i, 1 1 „,J

In the case of an order against executors as such, it should appeal

from tho order that they aro charged as executors (r).
^

I

The application is made (.-• parte, and without any notice wthei

to tho iudgmont debtor or to tho party alleged to he uulcbtedj

Talce the (i}iilnrit to a Maxtrr at Chambers, and ij he is snt,.<jif*

with it he will make an orihr that the debt oiciny or nccrmnntm

the third person, called the ejarnlshee, to the judfiment debtor, shulh

attached to answer thejndjnient debt; and by tho same or any sub

(/) irinllev. Wdlvinis, \Ml. Sc'^''

288; 27 L. J., Ex. lill.

(k) Jolomoit V. Jiiunwnd, 11 '
".

431 ; 25 L. .T., Kx. 10,

(/) Tor JcssH, i\I. U,, ''SimwoiiH v.

Slow, llCli. 1), .itn, I'll,

(m) Fellow v. T/wnitoii, W. N.
1««1,' 218.

(«) See fonn, Chit. V. p, 402.

Swearing only to information and

belief will not do, unless tho iufonn

tion be obtained from tho jm'

delator. *.,

(u) Seo Ord. XLV. r, 1, nu.
;||[

927. Cn. Marl i/n \. Kfi'i/, 01 .Vv^.

L. 404. M.
(p) Lucm. WoodC^.^.m,^i^
(y) n\d'k(r\\nook(^iQ..'&-v'

'"

{)•) Slerenn v. I'/iflips, L, E

Ch. 417 : 44 L, J., Ch, 08D,

Practical L
ttxraeiit order if »«.,.

be/orotheMaser?n-ph" X^^'""^
<

pay t;*e judffmGnf . S.^f^^'ers, to
,

to the jidS? rlnu"^^"^
*^^° deb

to«atisJyS?S^i°r'f,«o^au<
creditor .:impi,/,,"«^,«/>; ^ebt («). .

J-.
debt o/aoS'1,:ir^i°d gets

bmci;r.g such debts lv\.^ ^^^^^'

debtor, ho would rf ^'^9 "hereof to

.^mmun. to comn^?%??°°* "'editor

i>>ay direct CStioof .f^^^^'^^
<

Il^e costs of the annlf.f
^^"^ °^der is :

Tto order itufcft ""^T ^^ ^^^

Under Ord, A'ir t \ ff'^'?'^
"^ th,

ornce. It ^in "ai

* V di^bts aro
"^mi.shee, inlucli m°

''^ ''°^'''°d, th,

^- special directinnc „ ? .'^ ^'''stc

le • :ken that thevT« ' *°,*>° ^o^'vic

.i'thogarnSZrSfr^M
(luel.om him to tho ?n.7

^«rthwitl

,,'«Jg.n™t debt Xi ;',^%°^* ^^^^^
Wmhee to show cafse IF '''''I"''

«
Utmh and does not dZ' / ?' '-^ ''''«

5
'" "'^ J'^'lgmentZiorT^^^ ^'««'

P'"^>
ond order r^li^f^'^'''' '"^ m

\mtdeht, as miruT/ ,
"-^ '" '»'"/ ^e

WthatholL Lof.ndT ')° ^^-^^i
Master may, iu.stearl n? ,

^'''' disputing

h order as mSntioned !"' ?",^ "'^ ^^'^
order for tlio att^,) ? ^^'''^- ^^V. r.

t«n obtaS ^;t^* °V'*^'^^^
duo

,

'ailing on the g^S '£'
"^'^f

<^'^l- XL

hother(y). A.s t^n^n ' H"' dischar
k'osts that a third Mf "!"''° "^ P«>C(
fcMO'

^^'™ party has a charge

^'' '" "^"y ^'^ ^««"ed against tho g

Ord. XLV r 1 1

'*• • '•'•", ante, (ys ;^..

288; 271
y r 2



"--Jrtifo.S-^s^.isij)^,^,,

^radical Diredioni.

satisfy the lurl^nfi f' ^\ ^° '^uch thereof «=' *^° garnisheo,

' debt oi?aobS';S4%^^d gets au order ?Jr??e\f«
Judgment

'"•"g snch riebts ?),.^® garnishee, which if° i*"^^""®^* of
hoo wciv. al

° *^^ ^^"ds of the earn,-«^ ^ *^° effect of
'tor. ho would J /V"? ^^^^^°°f to pav^the fl ?t' .^"1 ^^ ^^e gar-

'Hi^^us to comnertL creditor afterwards ohfn-
"^ej'^^g the

;PeciaI direct insist t ^'''''' ^^^^^^Slf'^f]
^^"d the

kea that thov aro nn, r^^ ^^^'"ce of such nnfi.' ''''''' ^^^en
tlie garnishTo does noff

"^

.T^*^ (^)- '
'"' '^^^^'^

I '-i'lgmeiit debtor ih/^r ,
''^'^^^ claimed to iJi .^' "^

nd order eTcui/o i '^''' '"''^ '"«^« thTla'^^^J'''-^?^ ^"'"^

af;aiiist gar-
uisheo.

-'-"-4^'&^:
^''- ^^V. r.

2, ante, p. ,£, ll/'l!!- f-t of service ot
'^'*' .^^^- '•• 1>, ante. ^V^'i^V/^-

(')•" ^'^^''^^'"""•''' '^'^te,
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PaetX.

Garnishee
discharged.

Entry of pro-

ceedings.

Costs of appli-

cation, &c.

Attachment of Dthta.

1 • ^nf n "final iudgment" in respect of

Trav The £?amisliee order IS not a nnaijuuom

-Ift^ t^SSZ^SSMo!: payn^ent or execution

seeOrrf. A'iF. r. 9, ««fe, p. 93<.

( 94:

H 7.-,. ;.~^^ 12 Q. B. D. 342; o3 L. J., Q. B. 662: cp. !'.'
/,'.

CHAPTER L

ATTACI15I]

I. Li rvJmt Cam
.

.

^'^??^
,

, n ,. 941 3
- ^'-ofc'duigs to obtain UVU

. . 047

1

my 1.0 adopted in other cases X'
(it liny proportv other f])n». 1 V '

hivwiit\,fittaihment "^"'^Sl"''"^^
J By (>/v/. A'Z// r 7 '" \ '•

"i

am- act other tlian t),n ,./
J"f'&"icnt

.

Ill- On/. A'/,//. >•. J « A j,„,
.1. Court „,„. i,„ i,/^/^/,J.s™;'

•^i»eo the abolitiooinm.-''
•"'''•''"

Act.lS69(32.0
3.,^^1,;-''l----

MMV,th the exceptio,noiv ?'

m.Tthoco,nni.i.,cenientof
tlii.s { '

|K;pS^n^r-^S

l'rovi,Ied first, that no personM ,e ..npnsoned in any ,,,re°-fc fro,,, t)„. op,.ra(ioi. of t)fi,^«foralon^rer period than ^0

rc^^ai'i

of the
in^ sii

Thoi
as to V
c'ei'tai,]

is liabl

paymoi
view ti

fall w
hotter (

<he Acl
Min-ri.i

I'J L. J
>'i' Kiiou
iiarrett
•18 L. J
V. llupo
-\r.: 2i,i,

532; ol
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CHAPTER LXXXIII.

ATTACIIMEXT.

" "/lat Cme,
.

.

^^^f
,. 941

i-occcduigs to obtain Jl'nt.. 947

4. Bischarqe .
„?
0o4

1. In u-hat Cases

Cn.LXXXIII.

7; ,.. ^ , ,

'^'^ ^^'*° '^^^t^dof iu this

: property other tlmii lan.l or mo„iv!^'""i*
^"' ^'^° recovery

It ot attaclimoiit
. » "°'^'-'^ ^'i"y l-e oiiforcod

"^

'''•"'. XLII » 7 II \ '•
"i

• • •
.

"f'f. XLII r 7 '" \ '•
"i

• • . .

"•"•t may bo onW.M'fcfo/°' ^'^'^ Payment of n^onoy

J;' }c]„nentisautl.o,Scrhylt^K^!'"'' "^ ^^^ ^^
''•'/. A/.//. ,.. 24. " Pvp,.,-i: 'Y ^^' I'J •ittaclniient."

-0 or .natter rk^Cl^^^l^S;^^ "^ ^ "^-^^^

-

oa^"''f'\T- Jf">i»w,it, Ay
..>. 8eo A^ol. I, p. 7«8:
s Act provido.s (soet. -I)

1 «": t'^-cei,tio„.s l,or,.i„.
>""^''«i, «o i,er.sou sh„ll
"'"iiu'iicoment of this Act'
'i<iriinj,nsn„wlfoi.„,,,ki,„;

:' I'a.vn.ont of a sum of
Jli*'i-|>. shall bo oxcontLd
I'wation of tho abovoC,.
/'<•'•; /.//««. //,.,,,,,,,,.„•;

i^'toMt nrd,tt,i,i int/wti'xt,

•^^•l.. fir,.t that no person
'l'>>«n>u.cl in any ,aie o°-
" f'K' operation of fliig
" '""K7 Porio,! than ono
^"'"Hlly that nothing in
^ iiill alter the eftVet „f

_'it or order of any Court
It ot money, excei)t as

ii'pr Mieh money " " '"^^•""t m pay-

"s'o^;hcti::r'^.Sct"r°'?p'"'"»

''< I'-ablc to Ve hap" ,0, e I fo,?'''"''^""Pii.vment of n.oney Z L t' f
""

I'oftor o,;;;; on''ap,s^rV"t p-
<l>o Act is in t S 'n..

•";•. ""i'

•^^-•; "1 L. J., Ch. Oto V,-C.B

Jiiilnfment for
recovery of
property other
than land or
money.

Judffinent
reqiiiriujT

licrson to do
or abstain
from Joirgact.

Judgment for
payment of
money into
Court.

Orders.

Order for
payment of
money.
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Part X.

AHachiiieni,

* r.t r>^r.r^cy^T(A pfin ..ulv to enfopced by attachment iu the
mont of

^^«'?,7„(vJnXl bv that Act from its operation {d). In

TotlS cases tCt'i cannot be enforced by' attachment (<;).

Seti s"";eSy excepted by sect. 4, and in wh:ch an attach-

ment mav still bo issued, arc as follows :—
. ,

'' n Dofault in payment of a penalty, or bu: .. la tne nature ot a

nonaltv other than a penalty in respect of any contract

:

^ "SV Default In payment of any sum recoverable summiinly

before a iusticv or justices of the peace (c): .

''(i ) Default bv a trustee or person actinp; in a fidncmry r;,pa.

city (
/•) and oK.orod to pay by a Court of equity {g) any sum in lii.s

nossession or 'ipder his control (/): .....
<. c .

''(4.) ]'ofault by ;in attorney or solicitor in payment of costs

(r) Or costs. Mickkthwaitc v.

Fktcher, 11 W. R. 793; Exp. Sharp

37 L. T. 1C8: \>cv Cockbiirn. C. J.,

Queen v. Fratt, L. R., e Q. B at

p 180 ; ni). per LnKh,3., la. :
Jackson

V. J/««A'/- 1 Ch. D 86. ,_, _
(,l) EKdaile V. ( isser, 13 Cli. D.

421 41 L. T. 745 (C. k.). See cases

in preceding note. Crown d* lits

arc not affected by the Act {Att._-

Ge>i. V. L'Imumh, 22 L T. 06/,

Witles, J., at Jiul. Ch.): and,

therefore, au appellant to the House

of Lords, whoso recognizance has

been estreated, is not entitled to the

benefit of it. lie Art/iiir llearem

Smith, 2 Ex. D. 47; 40 L. J., Ex. (3.

(c) Costs awarded by (Quarter Ses-

sions on appeal are within this ex-

ception. Eeg. V. Fratt, L. K., u

Q. B. 170 ; 39 L. J., Q. B. 73.

(/) Since the Debtors Act, 1 •

•

the power to attach in cases with:i;

this exception is discretionary. See

])ost, p. 913. In cases within this ex-

ception, the trustee is liable to at-

tachment. Youiifj V. Dallimore, 2-

L. T. 119. To bring the case within

the exception, it must be shown that

the trustee has had the money in his

possc^.sion or control. Jliddlflon v.

Chichester, L. li., Ch. 102: Exp.
Cuddiford, In re llineks, 45 L. J.,

Bk. 127 ; 34 L. T. 6GG. It will not

suffice to show tliat he might, but

for his neglect, I.tvo recovered it.

Ferguson v. Feyi'son, L. R., 10 Ch.

661 : M L. J., Ch. 615. Tlio pos-

ses;! 'U or control may be joint or

several. Evans v. Ecar, L. R., 10

Gil. 70: 31 L. T. 025. I'ossession at

the time of the application to attach

is not essential. Middldon v.

Chichtslcr, supra. A truster cannot

bo committed under this exception

for non-pavmcut of costs. Ex p.

Sharp, lie Jhm't, 37 L. 'i iCH. As
to who is a "person atung iu a

fiduciary capacity," see Harris v.

Ingram, 13 Ch. D. 338, fiduciary

relation towards person other thnii

party to action will sufiice ; snn

managing father's estate is within

exception. Ehoy hate Sewage Co. v.

Bartmont 25 W. R. 743, promoter
|

of company held not. lie Himh,
supra, trustee who had undertaken

I

to make good default ot prior trustee
|

held not. Ex p. lloo.ion. He Chnji.

man and Shaw, L. R.. 8 Ch. 231 ; 12

1

L. J., Bk. 19: S. C, nom. tj p.

Jl'^od, 21 \V. R. 152, creditor who had
|

received money by way of fraiidii

lent preference held not. Lt

Diamond Fuel Co., Metcalfi\i cast, i:

Ch. V 815; 49 L. J., Ch. 317, I
rector receiving gratuitous fharei,!

and ordered to
]

Act, 1802,8.1 or.

son :. llartmi

V under Coinjiaiiiesl

iielcl not. lli'-kii

W. N. Ih", 29.1

M. R., agent receiving bills lo ilii-i

count held to be. Wlien the trii«c«j

becomes bankrupt between the orileJ

' pay and the application to attaeh.L

ti.o Court will not .-
' tach pcrding li ;M

bankruptcy proceedings. Cobliumxl

Dalton, L. R., 10 Ch. 655. "Hutwheal

the attachment prcce ^ ^ the bankn

rupti'y proceeding ;.e uourtrehsi

to dischar!.'< the l.usteo. Eml A
Lewes v. nett, 6 '.'h. D. 2.i'2:4|

L. iT., '^ 44. When juilgmenj

had been am gainst a trustej

inrespcci moi received by 1

as such, ti^i Court i' fused an applil

cation for un order on him to pay tlT

money within four days. limn\

V. Edwards, 37 L. T. 622 (C. A.).

(g) Tliis i.'^wGxtends to orders^

any Division of the High Court. P|

Jessel, M. R., JUarris v. liiijrnni,

Ch. D. at p. 345. It extends to)

decree of the Irish Court of Chancetf

Ferguson v. Ferguson, L. 11., 10 CI

661.

/« Wlidt

wlieu ordered to pay costs fur miscca.sum of money when ordered?
of an oflicer of the Court makin-l^th
'[o.) Default m payment for tportioa of a salary or other income

rii.h any Court having jurisdictiD
t., mako an order (/)

• ''
i^Uictio.

'.'('!.) I^ofault in paymeut of sum
which orders aro m this Act authorSi

1. cases withui the e.vcoption.s ?h"
utt ooifendmg party cinnot hoi;

1 1 ill ( IIIjt

Iho Debtors Act, 1878 (41 & 42 V
cises withm exceptions 3 and 4, the
into the case and grant or rofu. t]ab^ohitoly or upon terms. This Act
It. being hold that in all ca.sJ ^S hi
.ittachmont was a matter of rigE
c,isos within exceptions y and 4'tho JuJ.^pomhng on ho circumstancng of
roiusiugthr .vnt(o). In tho c,- , of 1appears to oc a mutter of right (; :.

{h) Since the Debtor., \ct ls-«
tie power to attaeli in cases'withia
ksctcepf.ou 13 disoretionarv. De-
aiilt by a solicitor in paymJnt of a
•,;a,ice found t. he duefromhinfoa
ui,ation of his bill .f costs under au
order for that purpose is witliin tliat
esoeption ;/«;•,,. IV/iite, 2:iL T 'iS?-
/,nr/W,,L.R,9E,i.l47; 39L.>
(luoO. So ,s default in p:,vn,ent of
«st3 awarded ctg,,iust a solicitor wJio
addefcmk, an action .vithout au-
tionty: Jenkins v. Fen dan T T?

:,C.K358:!.er7/o./i;ft.^«;:
0).'. Default in payment of costs of
«ppeal from an order to tax is not

I

ilttougii default in pu-ment of aa. of money and costs ordered by
taeiourt to be p,i,d in his character

m' I. H., / Ch. .

'.'5. A .solici.
|t>r,»,v 1,0 attached f..r default1MA of a balanc, found due

1.:.,, upou taxation of hi, ),iii
\iM\> l.T the common order for

puijio-se (/;; ro Dudle,/, 12 Q B
»;jl;o2L r^Q.B.16;'4ai!:T;

HSir. 104; 42L. J.,C. P 101
ftra,was,lecide,lou 7^;. U/^i".'

i-.". 4; ."5. ,.), which was dopiili.,!

h'^ the Debtors Act elme So

opo:
of t

pt !

an o
ta xa
623.

attac

tlie (

by (1

partli

734, ^

V. Jni

to the

p. 891

xtW
N. 18;

t,
^"'>

the sec

D. at 1

(«) ^

28.5, V.
I). 280
Garnet,
6'i3: li

v..C.I
refused

it me;
ettled

reason i

Ingram,

70,"L.,M
out hea



Ill what Oases.

'1") DX/in''"^^^^
1^- character —i^^EI"

. 1^,
any Court Lviag juriS^VinT? v' "1 "^'^ P'-ymeuro?

mko an ordor (/) ; ^ J""*^ction in bankruptcy is authorized

.0 Debtors Act, 1878 (41 <fc 42 F c 5t , t^within exceptions 3 and 4 the Pm,^f ' V' P'O'P"'''^ that in ^Debtors Arf
the ca.o and grant ov^Xl^^ttTnt'^''l[SOmay inquire 1878!''°" ^'=*'

utoly or upon terms. This Ac* w-, nn= ,

'Attachment cither
>'"? iiel.l that in all cases^ljhin tl^ '^

'I'-
^«"^«iuence of

Huent was a matter of ritirtJS it X^f^'?^ *^° ^'"t of
within exceptions J and 4 "tho Tud«e mav .'* "^ '^ '^ ^''^^^ in
(li"ff on the circumstancos nf +}

^ '^xerciso a di.cretion
ns:th. vritCo). IiUirc.',of tLoS/' ^.S^^^ting o?
rs to au a matter of right (^;:.

' t^xceptions the writ

m'iico the Dclifon \ct, 1873
iver to attacli in cases'within
iei'tiou 13 iliscr- fionai-v. De-
y a sohcitor in paymJnt of a
/°'"'M;. ,ljCMlue from him ou
1 of his bill of costs imder auT that purpose is within that
m: /nr,; H /iitr'l;iL T 'iST-
'*^L,R 9E.i.'l47r39L!j.-
t'oisdefaultiupavmentof

nrdejKtg.uust a sohcitor who
uilc( an action vitliout au-
,/'''"'"« V. FrntlHI/, L. E
.•j8: jjor T/oriYi', C.'j at n'
fault ,n payment of costs of
1 from an order to tax is not
le^ooption (/,, re Hope,5W; 11 L. J., Ch. 797)
default m pannent of a
aoiiov .,,,'1 cost, ordered by
*° ^8 iMidiu his character
:er of the Com ! would be

10 attached f,,,- default in
ot a balau,,, found due
upon taxation of his bill
lor the common ordor for

L. .1
. Q B. 1C-; 49 2; -i-;

• Vi"!/*//, L. R., y Eq 117 •

'l-^.V;r/it7.,2;iL'l\387-'
9 : //,„•/,>/,/ y. y^„^; 24 l!
"•R-^fiO: JnreIMt,L
04

; 42 L. J., C. P. 104,
i ili3CKled on /,•(. ltoln„.,n>,
• ->, wliicii was decided
Debtors Act came into

costs of an unsuccessful an-

tli'i'^
?•'"' *^° P^'o^so at the end ofthe sochon, ante, p. on. n. (b)

D^ali'lil'"' '"'^'-^-ByiSCh.

V Tt n ^'/'"/twiiic, 44 L. T G18
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PaetX.

—Effect of

bankruptcy.

Disobedienco
of order other
than for

payment of

money.

Failure to

answer in-

terrogatories

or give dis-

covery, &c.

Aiiachment.

TomMng bankruptcy rroccfV igs, ii dobtor is protoctod frrun

attacliiucnt in respoct of a ili'l.t provaWo m tho l)aiikrui>tc.y, ovon

thoii^'h tho debt i.s one from which tho order of disc>liar;,'u will not

release liim (7). But when th(^ attachiuent is issued hefore Hid

baukru])tcy proceedings, tho institution of tlio hitter will not

entitle the'debtor to be reh'usod(r). The Court of Haiikruptcy will

not order tho release of a bankrupt who has boon comuiittod by tho

Queen's Uench J)ivision(fl).

If a i):irty wiUully and contemptuously disoboys(<) any ovdiT of

Court or Judge's onler, or ,irder of Nisi rrius(«j, ho is i)\uiisli;ilil,.

by attachment. Thus, the non-porfornifinco of an awai'd, if mkhIii

under an order of ( 'lairt, or vuider a submission which could be luuilu

an order of Court, is punishable by iittachnient (./). And if t he eiilrr

requires tho party to do a thing forthwith,—as, for iiistanco, )„

reinstato certain 'prcini<(>s,—tho Court, upon applicati(JM, w.mM
grant an attachment, if the party does not jiresently begin the work,

although tho work wore of such a niituro, that it might lake som,.

timo to complete it (,?/). But tho Court will not grant an attaelnni 1,;

against a partj' for disobedience of a rulo or order, if ho had ulioynl

it^as far as was in his power (.v), or for not making a payment on n

.Sunday («) ; and they will only grant an attaeliment for dis-

obedience of some (,17/cfss direction (/)). If by the rule or order the

party to whom the money is payable has to perform some act

before it becomes so, he cannot ai>ply lor an attachment before pi'i-

forming such act(r).

A demand of comidiance with tho order should bo niadi^ by tlm

person entitled to demand it, or by some jjersou deputed by him liy

letter of attorney (-/), such letter being shown to tho party onli.Tcil

to pay at the timo the demand is made(e), and a copy of tho onk
then served on and loft with him {/).
A party who fails to ccjniply with an order to answer ijiterropi-

torios or give discovery or inspection of documents is liable to liiivo

13 Ch. D. 338; -19 L. J., CL. 123, M. R.
See contra, Vcninmii v. Frrfliisini,

L. K., 10 Ch. (iijl, GOl>; U L. J.,

Ch. 01.1, i)or Jiiiiici, L. J.: Iliirrttt

V. Jlaiiutiniid, 10 Ch. D. 2S.'),V.-C. B.

:

StrcH V. llvjji', L. K.. 10 Ch. 286 (n.),

V.-C. M.: In n JUill, L. K., S C. 1'.

104. Tho former view aijpoars to bo
supported by the passing of tlio Act
of i87.S.

{<l)
Cobhnm V. BriUon, L. R., 10

Ch. 055.

(r) Earl of Lavesx. liaruftt, Ch.
D. 252.

(.s) 111 re Ikirc, L. R., 10 Ch. 058.

(0 7;> p. Lawr-iirc. 2 Dowl. 231
;

2 Hawk. c. 22, s. 37. .See Jhiris d.

Poroi V. Dor, 2 W. I!l. 802: Cnmhn
V. Edic, 1 H. Bl. 21, 49: Cuohr v.

Tanswcll, 8 Taunt. 131 ; 2 Moore,
513: JSnihUiK/toii \. Jliirris, 1 Biug.
187 : Dodiiigtnn v. Uiidmii, 8 Moore,
nlO: Korth v. Enins, 2 II. Bl. 35.

An attaeliment for disobedience of a
Judge's order eould nut issue uga'ust

two ]iartners unless eaeli hiiil Incii

served with tho order : E.cji. H'ilhufl

11 C. B. 514.

{11) Sirinfdi V. Siriiifiii, IH C. II.

487; 25 L. 'J., C. I'. 303.

(.(•) .Seo post, Cli. CXXXVI.
(//) DodiiKjtun v. Jliidfidii, 1 Din;;,

404'; 8 :Moore, 510. .See JJoddi„,ii„ii
j

v. Jidilward, 7 l>owI. 010.

(--) Cliircy. niiikislnj, I Se. X, II,

397 ; 1 M. & Ur. 507.

(«) Hobddl v. Mithr, 2 Sr, X, n,

103.

(i) Doc d. Eiirl of Ciirdii/iiii v,

Jh/u-a/er, 7 C. B. 794 : Eu/d v. ,V,(

C'C. B. 71.

(() Jlowierv. T<i/)/>iif/,'2l).kl.lii.l

(c/) I)oi' d. Ilic/.iimii v. lliiliiiiiiiA

1 Sc. X. R. ,398: J)of d. .S7»)v/,,>,<v,r

irurd, 2 Dowl., N. S. 700.

(t) See Ericu v. J)iii/i/an, 1
''• N'.|

R. 734; 4 M. ic Gr. '22!)
\ 1 iMsi

N. S. 709.

(/') Doc d. C'npr V, JuliiiMi, i

Dowl. 550. Seo post,
i>.
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Vdcyic,

/« what

-it^ofattaehmontisst.d
again,

-licitor of ho n.r.f'^
^'^ *'"^ '^^^

•-'lintor onuttin" f„ •
^"' '^""^'Jo

It tiio sherifl' iT.fi,,.„

i^Minst the rescue , " '"?""'' ^^^ '^

^"'attachmonTnS;""''^'l^'^thoret,

|-'''nheshe,Khr'"'r^^"^''

:'-<iuty,;iS;E^^-j;'Hipe,
liko ,T contempt of fl.n 1^^^ ^'^ '^'' ^

Tlio High SintS T°"r.^
°^ ^^« pro,

«::.lother^,ffieorsofthor'''?^^^^'M
tt.-,..xorci.se of the r w "'^' ^^ '^"'^

"'tuting w -Is or?,;'^'''"^^^'''" (0-

rf^fl'orhi^ officers ]!'/;" "''^^''' ^'

nkitobringiu „? ';^":rt"l ^o tL'
Jli.:.. for not^obev il^?^'' ^\'

F""^'* P''"

I if 2 Ifawk. c. 2'> s "c 7, •

remov{
an inl

slieriff.

fused i

883, wl
fused, c

remove,
iiioviji.r

(0 ^'(

niotiou i

as in all
and case;

('>')2:

('Kip/IKOI

511:7?,^.



in U'fiat Cases.

-it^ofajtacj^nonyssuocl
against hi... ^.ee Or. yw.

the .shonii return n
'-ittachment

^ thus ^Ss/'^t'^ ,^^^\^^l 'i^'^Tf "^

'<' sheriff do not' 1. '

^'"
•

' ^ ''' '"/• «oiicitors

;;;•
^t-^^ment a^S^i '^^^/^

r;£--
^rit, the Court wil]"If, -nuts, or for oxecutino. fi

'^ ' "^ other cases fnr , i

the shorii?,v.,? ^""'^';^''"«it
C.,). No 2rl 1'"'^',"^ t^o

945

Cn.LXXXIIl.

SoHcit-ir fail.
"iR to enter
ai'l'earance.

Award.

Contemptuous
expressions
fowarda tho
tourt or ita
process.

Kesciie,

Mis))ehaviour
of solicitors
or officers of
Court, &c.

Sheriff or
coroner not
executing
writ, or
executing it

oppressively,
&c.

•"

[fawk. c. 2'' s -ir. . i.
'".vo/^ L If ' % p • •^;''"''^

> this, see "Vol. 1 „ oi,-,

« Crown rraciic/.,?.^^*''

'•/f"y llth, J8S2, cof

^r:ei/^-
"•''^'•^ "-

'''.:'i, l^omrv.Asprr:/

«'We a claimant seized;

removed and snlri f i.„
"" inter,,Jca, e ' ^"""^^ P^'ding

^d o follow j>i v'(vo.""-^';'•-

C/';'P»mM V. J/„,/;/.—,;''a t./°
«•- - See
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TaetX.

Against
Judges of in-

ferior Co arts,

justices of

peace, &c.

Suitors per-

verting the

course of

justice.

ruWicatiou of

pending pro-

ceedings.

Disobedience
of process.

Abuse of pro-

cess of Court.

Attachment.

, •. 1 -c^A iniVlif brine an action against him (o)'. •'-'•e

defonJant.if dammfiea, ms^^ht b^^^^^^
^^^ "attachment ^vill be

Vol. 1, pp. 3;t-y<^. *7, . If 'S olRcers. It may here bo addoJ,

granted agamst the si on oi hu, o

m

^^^ ^^^^^ ^^^^,^^^ ^^^

that an attachment cannot ''^ ™'u ^he ,horiir' generally ( ;.).

disobedienceotanordor d.rect.dtc^ the h^
^^^^

^U)^
^,

As to the case^ in
^'^Y,.nnPo^aoler« &c., bv attachment, s"

..ferior Courts, ^-t^ces o pc c.^S^--
,,,,^^ ;^^ ,, , ,,- hi,

7 Exeh. (i07. And see
/'''*^' f/!;^'jrjf^.raisobeying a writ of certiorari,

again..t a Judge ot a C-mn y ^om t
^o^^^S^t,,^ Oourt. who by force or

Suitors anionablo to ^^'"^
f^^''\ls ^^^ ^0,^,30 of iustico, are

fraud wilfully pcrver
i?^-

°^^^J
^^'^J,'/\iSle to an attachment. In

guilty of
'-^f

'^temp oi Cou an a^
^^

^^^^ ^^.^^^^
one

-^f
^'/^/";'^„^' ,"5acJof Sde o the phdntiif ,

on pain of b.ir,,.

soUcitortodoelaiotheplacooi 100 1

soHcitor to dolivtr

guilty of contempl^^aiul he g^^^^^,^ their opinion that

u false account ot the ^anio, mc u
subicct to an atLacli-

be was guilty ot ^'"^^t"npt
"^^^^^^^^^ name of A.,

.

ment(r .
Where an

f^^?^^ iutcrested, who under tho diiec

'^''''''f^'^S^'S^^^^^^^ --^ the defendant
jtion of tho Court had ^i^^eu an .>

granted an attach-

St^STtHoSiS^&arging tlS defendant ho.|

'"S°t^?£%S!cSro?';,Sding proceedings, see Tlc^lor.
j

T- U ?Q ^2^ neL Ayres Gas Coy.WihIe, 29 W, E, 43, :

T
'

f in P.,Ios where a person wilfully disobeys the process oti

In cert;an CM ts ^^hcu3 a 1
^^^^^^^^_ ,j^^hus the Court

tho Court, ho IS r""\^,^",r, 4 ^t against a witness if kMttI

will in f-^f.^:±^i'^^'Zc^ of the Court, do not at.J
contomp ucn^ d s cgaid ot t,^^^

a subpa.na for that purpo.o, aJ

t JbisllrS: t p. ^« The motion \or tho attachment m .eh

^irrt™t-=^i™- ^!?^^^-^' V ^v"ft1JVbV Echmeut
;
- -1-

-^S^-^:f 5^^^'i^ ,rS

J

3udgnientto™a^it^;).o^^

(r,) AV,rv./,nn',s-,2T.R.C17. Sco

Tiost Cb. CVII. „ .

^
(;,) ;er^. V. S!m-iffof(.M„nm

mmmim/v- Tranem J
Dowl. 000

(,,) St'/ilriiiii/ir V. J'/crs/irilll, U h.

.T O 15 97; 'i !'• &L. 7I!7.

1.1L.JmK.v1M.
(,v) jrChrqur V, y.Vfor//, ( .

15.

'

''(0 Sec tho subject of attacUraeut

for disobedience of process discusj

in tlie judgment delivered k a

judges in Pom. Troc. J/(//'rv.A)il

4 Uing. N.C. r)74. Sec .I/i(«f«;4

;r/-c«//rv,CEx.88; 2()b..T.,U:

(>i) Tharpe v. Urnlimti, W^

223; 11 Monro, 55.

(,!) U'dtirhoH.sr V. S,iltiimr^h

biirt, 201; Fortcsc, 20i ;
S 11. IJ

2IIn\vk, c, 22, ss. yO. lO.

(») 2 Hawk. c. 22, s. H

J'n ivhat

inflammatory papers fn fif
"'''^''^^

and for prevenSg
. omo of /.i"'"''^

'

notice that the <,.;.) ^ ^^^^^^ f^

As to contempts committed in ficourse no necps^ifi- 4-
""'^'^i m tho

to bring the mSA'f"^"''^'^°i°'i
Wrohended and iLJfi""" /^° ^'°"'

anv other proof
™P"^°'i«l ^t tho di

.iurors for £sconc/uct'r;/"'^".°°-
^'

feuding a reference lb^^(^"';';-'^-
22

.It the conchision of the rnf
" ^'

parties who durinr.- tho If. "'"'? ^'

the stops of tho Mn.f ?H°"™ ^I'^d

,

the non-performanco of a
'*

l^''^
°'

pros,s contempts snnb n
^^'^"'' "i

of I'arliament.^Je
!,:if -f,/;, |Vf.«

Pn^
An attachment does rioV

S'^
' ' ^•

K'^'/. A'/.//. ,. 31 .^^'^^'^ "«f
lo against

'iooq,orationwilfulT;i/«;r'^' ^'^"-V
.

,

f<"e, be enforced bV-'''l '".'J'' *

I

Mor officers thereof
.

.' ' '"' ''"'^-iiao.

Vmtii V. AV;;,V/(, I Sc 7,,., .
, ^.

IVC. ()W.
> * '^i- (ij, I Ding.

Nonduet t.-ikcs jlaco'l.n/ ""^
plw. wliich )iu fin,f« f

"'^''" 1
f.oeffeetivVaKZ,^Vv:jr';'''™

fe to iiroccod n I

l""*"nio,

nnseouii

('/) 1

Sujjpl, t]

T. K. 1

l;l. 41S.
('"-opera

Jf) 2

laiig/ton
o/'SV. ^,,
(-'linfltoii'

An) Sec
'^'irililion

Lediaird
N. I>. 20'

1

./('. C'tf., It)



fn what Gases.

mpt of Court tmle

.nco(.f
^^« ^'^° 'because he had prasSSS^.f--"^"^

^s to contempts commiff 7
•

'^''"^'^

other proof o^T°''^'^''^*t'iodiscreSn^ 'j^ instantly

t^ontempts S o '
'''^''''f'' ^ tiio JikeM l''"^''"*

^"i"

Contempts
committed in
face of Court,

Iiko, they ^vill ( f\ ' aT:""' "'«"Wdonco of tJio ('),V^.^'" '
"••''•>'

i;M,r,n„^-^.„ y '{''• ,^s to the priviloL-n nf L ^""^o" s writs

does not lie «-.„•,.. f „ „ _

liamont, spe;,;

For not pay-
lus officer's
foes.

Against peers

I
,- - -^ ...V ?/' "'cnbors 0/

'10 Queen's writs '"''"'moiit.

attachment does nnVl-"

'3-«d tray^ l^vlf^"!-"]; ««!«• "gainst
oration wilfully d£^;^^;^ v;"";— - order a^ainiJo enforced by .

- .-. :'J' "-'J' It-'avo of the rn<„f
fficers thereof ? Z .' ;>.

"

^''^^" -^'^ont against the diiSrsVj

Against a
corporation.

^- ^'>'0<:eedings to oltain W.:f
[pplicutlon To I

'"""« M rji'.

lica-

' V. Cii.it/aiiai/,
I ^v. HI o

;-/;"w.v, ,•! Burr. ],564

"•7 "-=s J•"toct ),im, or to in e f
••"•'I picvcnt hy ,i„„

"'0 recurrence of such

iniscoudnct."

s43.V,K"-^™'=-Keg.fl98;TiddV

!''• 418. SCO V;'/-,^^'''''''^'^'''^

fn-t F,,re,:«. i . „;;' 6^?^ •/ *•* v.

Laughoyne, 8av flO « ,V
•^''''^'''/ v.

•''o.,ioArtii.ig""'»«"««
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Attachment.

If it

Part X.

Service of

order.

Notice of

motion.

iu the affidavit in siipport ot it (,/. j

«..,.;,.. of Order for Disoledience to which Attachment is sought.]-
Service oj ui at >

.
/"' -^ obcaiencc to, or punish aisoLudionw

Whoro It IS proposed ^'^^"^i*^,\f^..[;°^'|;^ order should bo pro,..rlv

^'' '^Sr'^het^'^aSSn nio attachment is «^.ght(/;
served on tlie pain "'^ " .

^^^.^^ the party nmst bo .-emd
Except und«- spe.d ui^ui^^an^

^J ^^^.^^^ ^^^^ ^^.^.^^^^
pcrsonallv with copj ot ^

JJ^»;
'

^^j^^inct .loniand to comply

Sl^'fle S ui'atS Sno'of the sei.ice be nnnlo.upou

l^i^r I^ the case oHui ord^r^or^n ™r^o -^^V^ -£

[w?oV -t>Si--->'- ^"
^^^?r^

^''^^ ^"/'^

^'i5'
'"' "''""

the in unction. The Conrt ivlnsed to c.uinut a pei-son who, liu'

Jide. ;:irn::r*^m;:onably, believed a t.do,nnn to a trick ;^/'j.

Wlu'iothe indgnient or order sonffht to be enlorced ,s o .,• ...

,u ri... any person to do any act, the provisions ot Ord. A /./. r. .

(' W l'" .. 7(Ki) must 1)0 complied with (,), whether the order is o..

of Avhich personal service is necessary or not(r).

V /• . ,/- Ar„f!on 1—By /-'. of S. ('., Ord. XLIV. r. 2, "Xomit

of It 'ime;^ U be Isued without the leave of_the Comt or.

Judge, to bJ applied for on notice to the party against whom the

|

attachment is to be issued.
'

" "^

1)0 placed iu his hands if it is jIigwii I

so tliat ho conld vend its cniitm!-

Ctilnrt V. Jltt/Jtiir/i, 2 Dowl. .'iill .Vl

Horvic(! of the ori^jiual rule woiilJloj

RuiUcii'ut : /"(/ V. Joiit.s, ;! llowl.j

;ilo: ll'iUidiiis y. Jhivkf. S't L. J.,

P. M. & A. irr.

Ui) Striiil'i-ii V. Siviiifiii, ISC. R.j

18.); 2.") L.'.T., C.V. '.m: /W^;M|

V. Iliii/y,)i, 1 BiiiR. -IKI: S MuuwJ

iJlO. 'J'o obtain an atlai'lmiunt, allj

tlio necessary steps nui>t luivt' k

taken at the same tinu\ /.''//'(M-J

Tinsflil. ;i Howl. 57'i: V'" '!''

diss V. li'iird, 2 Dowl., X. S.

Seo Diivirs V. Ski r/oc/.\ 7 ]»""1. .il'J,

(„) ("]). J,ifl/i' V. y,'i)A( ,•/,-•, ;iil L. 1

;;(,; :
./''/ v. Jlml/e;/, tl Cli. D, o;i|

17 L. 'r. (115. J
(i:) Ki- p. /.inii/lci/, \'\ Cli. P. m

IS) L. .T., Itk. 1.

'

J

(,/) Cii. T/iniiiii.iv.rnhi'.'lKh.li

-.m- -17 L. T. 207 ; W W. H. 1
ft A.). 1

(;) '/trt)ii]i</iii V. ;/'('//;.» (c. .u

2() Ch. 1). 710; .50L. T. r)l5;3i\]

K. 808.

KiV. I!.I).21S; ,.:5L.J., Q.B.I^/^.

•i'' \V K 7'V-'. See //' re hniil/ii,

Ci). .V/,«if V. ll'd'uii, 1 1
l-li. i>- ;•* •

A Master has no jurisdiction. Or.l.

LIV. r. 12(a).
, on • ! \

(/^ 7,'rr V. Siri/rh. 1 Dowl. 30 ; 3 A.

&K 5011; oM. .'cX. 17«.

(/;•) .S/ny> II
V. 6'«,)7/, S Dowl. 20!)

:

.]{ x.Jio'/,rs, 3 Dowl. CO.j; V.V.r v.

r. J)., 1 Chit. 723.

(A r„;/r,' T,li phone Co. v. i'"/'N

'>.-,Vh.D.77S;o3L..T., Ch.20o;.,0

L.T. 8.-,; 32 W. K. •I2H.

(m) y.V.r V. SmilhicK, 3 I- «• '•

lUnmirdx. /Iirnn; 1 New-Rci.. 2 :

l,n,r,m,tni, V. y/'r(/.vr/)/, i Ihng. -10;

8 Moore, .^ilO : Itc /,-/»r, J 11. \: AU.

.11": (;,ruiirni„/v.lh/rr, o Dowl. -).).

If the defeniliint admits that ho has

received (/'/,;/'»;« v, l!'<lr/n,>.wij, 3

Dowl. oH3). or refasi'S to receive (/,c.c

V Konp.x, 3 Diiwl. ."i(i(i), er hy knocU-

iuK down or other violence prevents

the servins of the order, this is emu-

valeht to personal ftcrvice :
(' •.•;.'"«

V. Uoivncs, 3 Dowl. 573, It lu.ed not

Mtice of

By Ord. LTI. r. •> "Sir. . a-
order to sbnT,/ „ ' i^'' niotion

• • • I'V n)i attachment "
Gisos 1)0 made on notice (<,\ ' \^

,

There appears to Icivn k ^
Mpifej"appfc,,;:i^°to'^5,2^o

f;''°
«^^ Judicature A t-scamo

h.J,onprnicipI„,theviowth?'L
IS tlio correct one f//) Tho ,,

f

.^ay, two clear days .if In. f
""^''-° ^

iti^^ivenandtil'^VSnS";: ^'?
'''t'on i.^ made at JucW '),!,"/ * ^'

t.^1 for the notice S^otli"'"^'
ui'-^nt .... shallJ.'.f. • ^ "°*ico
r ' ""'"i .State 111 c-enpTnl f<>,

cation; and ^hr.,.,^ „ &"-neiaitei

nffiiiavit,ac;pvSany-Imf\"^°*^°^
.itlitk^notieVotSoll^'^^^t^'ten

Servic^ 0/ the Notice of J/othn 1 TT

,

-for. the notice of motio fmu"tt^^.ipunst whom it is sinn.,.l,*
' milbi; 00 .se.

Ui-I^oisasolidtS^^gJ^^^-J^^to
''ii action, .service of th-

^.^oio. ho\

-"lice(,:). IW,.?, „ "•"°^";^^ on th

lifitwore sliown ; :
!,"'^'^'^«.""f?ht in .

ll-'">'^'="'ces were ,.houii /
1 "^P^'^?"P^ ^

.
k been ordered to 1 /lf '^"'^'™ '^^

teU.sufticiont(c) ^ '
^^° '^"^^'^ "^ '"^

|''V"'.
•' c. p. D .,u;'-,/w V.

^ R. i(i;i, if. T 8.4
"?'• """;

ili ;V'ii. \7 ,, •
-iiion., 1

p.&f^Z^oi.';:':'^''"'' •

L I'uowl. ouj. iBeulO,;ur.

I: /'(
''X

-' ^<>lif[t„y |, p,

ch. ;

L. T.
I'lrni
2J8. 'v

action
except
lias 1

C'lses a
Jnittod

Jioicir,

^- h. 70
2 Dowl.

,.(^') A-

riiiiiill

537: //-,

/'' »//,,

the |),ii-(

(liiiiril,
(

>l'd/i,i/ih

J'/'ossi't; '

o«2, V..(
f'li. D. l,"

J'<rri/, BM



949

Notice 0/ Motion.

^Y Ord. LTI. r "J "Xr^, i- 941

iliiSiHsil

('•j- ler,somilsGmcoiaio.hti„ .
^"''"^or ot the party mil

"ices wore ..hownr//l \]'°^^?''l"^ ^vliou .soiuo very sno,.;..! •

•' /" rt: A iSoliritnr, 1 Cli T)

*L»o^^I.ooy.
Souiojui..

'"-" 1>. .Oil; 1(5 L. J

"ctioi,porsonaSvi™'r'"'«»
"xcejit uiuIpi' si.,',.;ni •

"'''''^^'"y,

iVoM,r, 2 Uowl. 99:'
^"''" V'

oS2,'v..r ir
.' /"'"''y'^< 2« w. k.
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Paet X.

Affidavits.

Hearing.

Attachment.

The necessity for personal service may be waived by tbe party

appearing at the hearing (rf), or appearing by consent and consent-

ing to an adjournment (e).
.

Substituted service might perhaps m some special cases be al-

lowed by order for that purpose (/), but it is not clear that this

could be done {<j).

Affidavit in Support.']—T!ho application must be supported by an

affidavit showing clearly the nature of the act, or disobedience, or

contempt for which the attachment issought(,0, and a copy ot suck

affidavit must be served with the notice ot motion (i). When the

disobedience complained of can be sworn to positiyoly by one person

only as when a solicitor has been ordered to dehvcr a bill ot costs

to a particular person (/o), tho affidavit should m general bo iua,lo

bv that person. The service of tho order or .ludgment (if any) for

disobedience of which tho attachment is sought, and the domaud of

compliance (see ante, p. 948) must also be shown by affidavit. If

tho party do not appear, an affidavit of service of tho notice of motion

is necessary. t , v rci -i i

The respondent may oppose tho application by affidavits (lenyiug

tho act or disobedience complained of, or explaining it away.

Although the party, in showing cause, deny by his affidavit what

is imputed to him, yet, if what ho states be mcrediblo, tho Cnnit

will order the attachment to issue (Z)- It is good cause aganist

an attachment for disobeying a rule of Court, that every pcssiblo

exertion lias been made to comply with tho rule, but without

effect (m), or that tho disobedience arose from a wrong construction

of the order, which the party was advised and believed to be cor-

rect (/;), or, it would seem, that tho order, though purporting to ho

made with his consent, was, in reality, entered into without his

knowledge (a). And in general it would seem that an attachment

would not bo granted unless tho contempt was intentional.

T/ie 7/ear//i^.]—Tho moticu should in general be made by I

counsel, and not by tho party (;))•
, ,, , ,

Tho Court in some cases, as when it appears probable that the

party will comply with tho order for disobedience to which the

attachment is sought, ^^ill direct that tho writ is to lio in tho office

((0 Lcv>/ V. Diaicombt', 3 Dowl.
4-17.

(r) Fx p. Aleock. 1 C. P. D. 68

;

45 L. J., 0. P. 80: Cariwriijht v.

Jiiackniirth, 1 Dowl. d89.

(/') Lcchmere Charlton's case, 1 M.
& Or. 316 ; C L. J., Ch. 185 : Tiliiey

V. Staimfictd, supra.

(«) I'er lknm(ni,3.,a.iC\i.,Aiion.,

W. N. 1876, 106.

{h) Oardcn v. CnsswcU, 2 M. &
W. 319. In llio case of a roscuo, tlie

Bherifl"s return ia, it appears, BulTi-

cient withimt affidavit. UodIhi/ v.

Iif'iv'j!, 10 IMuiz. 112; 3 Moo, A; So.

CoO.

(0 Ord. LII. r. 4, ante, p. 949

;

TAichfirhlv. Junes, 25 Ch. U. 61; V.

W. li. 288.

{k) I'ottir V. Back, 8 Dowl. 8:2.

(/) //( the matter of Cros.-lii/, T.j

-R. 701.

(in) Cooke v. TanswiH, 8 'l\uiiit,|

131. Soo JJotlint/lon v. Hniluwd,

Sc. 73?,; 7 Dowl. G41I: rAm vj

BInkeakij, 1 So. N. K. 397; '. M.i

G. 507: 8 Dowl. 835.

(«) Fathr V. I'rentice, 1 If. Bl|

19: Camden V. Edie, 1 H. 1)1. 'U,

(o) Sco llodhii/ton v. Jhrrif,

Bing. 187.
"

^,
( )j) Kr p. Fenn. 2 Dowl. 6:'(

: £|

)). "r'itt. Id. 439. But >"-(; Rnj.
"

Lord John Itimtll, 7 Dowl. C'J3.

The lit

for a few days. It {c. ,,„f .,

''-less tho Ller'^iom^ieclwlS
Sometimes when an app Wi^n

reason of a forrml Ar.t^t ^^^^

..ttachmentV)!
^^ '^'^"'^*' '"^^otl^or

ft.;..]_The costs of the proceodiand are therefore in ih^A'l
Ihey should bo men foned anf^'

earmg of the appliSonV'?'^ Tl,:drawn up as to sh, fv, ^ ^i ''' "^^^

Apmon who has cloarod hi,SJ

3. The Writ, and Proa

laiiner as any other in-f^* '^
\a. LXXIVV T',T, + ™ *^* oxecut

oj
^. C, includes writs of nffo.i

the rules with roon,.,! In L ^J^^^^^

lAe Appendix to th^4r; ST' r/]:
instance, bo filled ,m o f

^^^^'- ^- ^

htnmpe should be siLd 1 ; I-'"
r oy tlic party tmting it, if /,^ ,/,

;
l>'m V. OUphant, lb U. & W.

I ' l-i- /'. SIm-p, lie Ui,„i^ 37 ^

[•"'••'•, Ch.5,J: MickkihwaUc

V. Flrte,

,^y) J

I

20Ch.D
Ashivurt
13 <'.Tl)|,l

L. T. i;i,

(,'/) vSe

(-) U.



J-'he Hearing,

^ '
•' "^ 'Ji'iao ior an apphcatiou

A,,/,! rr,,„ ^
Where first

uJsis.j—ii^Q costs of the DrocPnr1,-T,r,= ""successful.

yXuK°" j^ th/Stf S°StSVO.. ZZF. Costs.

iwn up as to sh, th^Tiil' .
<'''*^'°r for the writ inn,f

' ^®
t the committal d^Vote^ - °,^dered to pa^iL^sI'^l.erson who has cleared his StoL^ °""P^3'inent of them f?)ing tho costs, but the Co,i??n^P*™°*b«^letained fo?iot
^0 an order for their pay^e^t fu^

^'' '""^^ ^'^ JiBcharge'^U*

ppeal,]—Tho Court f A

1; /^ -^
J-Jio term " writ of <•.^.^ ^-^ f^ "''^' ""'f, Vol 1

^^" "'^s l^een ordered to

't agamst tJio coroner is dSf i . ^H ™^'«iier, and an at

'' "" ^'"" '"'"•!> ''. ./ fe .t /,"',/"''' ","";»'' ''"
.^ ——_____

'"tJ'i, .iftKe the

'"Oliphant,lbU.SiW v 7.V / / "IT"
~

'» V. Mnwht/ 1 Ch rt
^- T. i.u.

'
'• "•'"•^, a

' f-h. r,;j
: J/,r^7.v7,«:„,7;

J;^)

jjo forn>, Chit. F., j,. .,-(.
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Part X.

Effect of writ

of attachmeut.

Delivery to

sheriff.

Warrant.

Execution of

writ.

Wliere pri-

soner in ous-

tod}- of

kooper of

Queen's
Prison.

Notice to

return.

Attachment,

prcecipe and ivrlt, and the order for the aitachment together with

fni, ike cop>, of the Judgment or order sought to le enforced :j

Z, Vol ifv.VJo), to the proper office at the Royal Co^s. The

2er hre\cm staLp the writ, and fde the |»m.^.e. The nam.

ami address of tho ...licitor or party suing out tho wit should be

fudorsod thoroon (a). When the wrd ts directed to the sheriff take

» nttaduuent to the under-sherifs office where a warrant wiU

leismed to one of the sheriff's officers An attachment it scorns,

clnnot bo issued after ouo year from the date of the order .s-itl.-

outan order to revive tlie attachuieut, and which may be obtan.nl

upon au allidavit that tlio contempt ^yas not satisfied tor whicli tiie

attachment was granted, and accounting for the delay ^6). bevevul

writs bearing thS same teste may issue at the same time into du-

ierent counties; but in t!iat case care must bo taken, wlieu th.

nartv in contempt has been arrostedm one county, to counteruKmJ

the instructions to execute tlio writ in the others, because i tlusli.

not done, he may, after having been taken and discharged, bo iakeu

a second time, which miglit subject tho party issuing the uttia .-

ment to an action for false hnprisonment(c). '^'^e To/.
_
1, p. t,22,

where tho proceedings by attachment against tho sheriti lor not

returning writs have been considered.
-^ , .. . , , ,.

Byii' V ^ <-'> ^>'''^- '"^I'l^- '• 1> ^^ ^vi'i*^ o^ attachment shall

have tho siime effect as a writ of attachment issued out of tho

ChanceryDivisionhashoretolbrehad.''

The writ should be delivered to tho sheriff m tho usual way. hit

^(')i\ the writ being delivered to him, the sheriif should make out

his warrant f.ir tho arrest of tho party against whom the T\Tit i:<

issued, and deliver it to tho onicer by wh<mi it is to be exucutwl,

(See astowarraid!i,Vol.\,\^.^()'-]
, , , ^ i, ,

It may bo necessary to mention, that che arrest cannot bo made

on a Sunday ((/). It seems tin' sherilf is not the proper por.sou to

receive and' cannot be called upon 1o i)ay into Court, monoy iiail

to him 'under an attachment {e). The slientf may break opuu th^'

outer door of a house in order to execute tho writ (/).

There is some doubt as to tho course to be adopted for the

rurposo of charging a jirisonor in custody of the keeper ol the

Uueen's l>i'is(jn with an attachment. It soems to be the usual

practice to have the jirisoner brought iq) on habeas for the purpiso

of so charging him, and to have luni charged ^accordingly {]]. \i

to charging a prisoner in execution, see pod, Ch. (T.

If tho sherilf or other oilici'r to whom tho writ of attachment is

directed does not return it when necessary, you may givo hioi

notice to do so, and if ho does not comply with such notice heiiiavl

{(i) As to this iuilorHenU'ut and

other indovsL'inents on writs of exe-

cution, see Vol. 1, p. WIO.

(//) See Comer's Crown Practice,

Appendix, IH.

((•) See Comer's Crown rruotice,

27; Vol. l,p. I'M.

(<l) Ite.v V. Mi/< r.i, 1 T. II .
'20i), '>(>U

:

Jlhh,l„tY.S,ril/',i<'y. 1!.H!;. net

see Aiwn., Willes, IM : J:'.'- /' II /'('-

cfiiircli, 1 Atk. u5.

{>) llcr V. J'li/mrr, 2 East, 111;

A'(v V. Sheriff'vf Deiuii, 3 Dowl. W:

i)ost, p. 951.

(/•) Ilarnii v. Ilurre^i, 26Ch.l)l

Gil; ')! L. T. 608; 33 W. R. W. I

(v) See JSiiHchcr v. Shux, i 1'. Ml

& It. 392 ; 4 Dowl. 173. .W «i\

jiri'iHt V. P/t'""i', fi I)o\vl. OG.

^V/e n'rit and Fro
he attached for confo,,. wtv
given in the fiuies 3oe! ^J i^'^' ^^

LcutedorS;™tr°J ^-"'-^"^'^'^

time the notice rem, • ^ °° ^^tur
-turn theS SSl " ''^'^^'^ ^
''•^- I. p. 817) JfZ ^? given in

Tiie sheriff in'S? '"^^^ •^'^J's in

the writ i,s i«2l !
"'" ^^'''t ho has

hat he has taken the n r ,A ^^"^"'^

beicmoved from hiTh ^ '
^° ^^ ^^t

wrirsofattachS/il"""^-''''' ^'

•mtil tho party to if, ^^f /''I'" "^ ^^^^

Act^iatlciuJen'^lgSt'^'^
apphcation had to bo,n i .'

^^ ^'^ ^^

attacluuent, on an mT\ ^° *^° ^o
that the oontem,5\" f nrl '"^^"""tin;

In ^'iancery/ f , ,n T'' '''^'''^^

-nt of appoiUcJ^Jt^J'"^ r' '

sale custody, or nut in f'^"' ^le m,
oi'lytoconida, :,;",^"^^ ^'? the sh
."-'"sworto tliein ;E V'™ "' ^'"'"'t

rtethor the sheim.lT-^'T'' ^^"t in
«t.ec«rity fo, the

"""'* *^° ^'«^"^

»''"• taking the defen:rf''"''° o^' ^
^thout any si retel /^ "? ''^^^°'

'^oal,lboli.4loif Sdor'S'^'l^^'^^'^t
lf\^''''---'ttueti^^^;^^^^^^^^^^
Ki a decree or order wn,n ^ "tLhanec

^f^^^onitwaseonS^^^^^^
,

'i?i'. If tho sheriff nZ?, ; ,*' J'"'^"".

I'"' the loss actua V s S '1 "'' ''"^v i

I
When a person ^ tC'^ ^i' iis neg

|-'p=.""gthors2^:'\t'/'r*'--"'

i A- to tJio treatment „f „

WofcwrKe^irrr/?"^^'^"'

lf''f^'n/e for Irreqular,-t>, f-. i ,.Mment the party JhSi' " •J-^'"'- ee
Pm to the Cour or I Un''^ Pfy ""^^air'I Ola Judgo(<;}. Tho a

i"*'" V. y:,;i'•^»H'J'•«l"•

\Jt.eau(,., Vol. i,„ w,-

^ ^e torn, Chit F j,
^ J • .

K;isy, c '1,,^^^' Tidd'«

lU.P.-VOL.
II.

./'""', I C
.,('") iSe

Owitt V. /

.
(") «ec

A, ."iO.

„ (") Seo

f • V. Car
In re Iltth



'''^^'rUanaProceeainystkereon.

> da -.s no.Vt after ?h,;'
^'?^^""'° ^1^° re m ?' T'"'";

^^^'^ ""'^'

iri.iaJe.ex, or wftJn • iT''"''
"^ the notice itL T'^^ ^'itWa

wilt i,s i«s„o,] •
^^^ ^0 iias taken H,n , !

'•'^ -'•

lio has taken the ,v 1 ''l ¥° ""^V also return if li.^'^^"" t^io return,

amoved fiChShi e^*°
'^° ^"aehed but th:^t^Vf.

^^' the fact

pou (ho sheriff' letu^'^'"'^""' ^');
'^ ° '" ^o

^'"iiitv for thn " ^'^^ defendant's , o,.; ^ '^ answered

-I'oe or order nm, .
^ ^aancerv for tJ,n „ ^ Piopor

iio ti'eatment of ,

''i^'cliargod in

ido &"•

til, '^tf"'i'r/r« (tc 1,1 .

•'';I'n.rn,aute.p.«,7.

'*'''Vol. 1,.,, ,S|7.

»'. Chit. F ill «
"'"'- Vol"'-, '^rsn'"vi,,.,..j>. .,,.' ]'• "IN:-I.U(! oil; Tidd-8
^1'. tiiU,',, V. y,v,(./,-.

0I-. II,

^•Wv^,;-^,^-^<;^-n Practice:

-'•• ''•(-(trttiu; Is) I r "vT !'^•s•^D.•

/"nyy<.^'ch. nifeg^-E- 422:

y
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Paet X.

For irregu-

lai-ity.

On cleariuK

contempt, &c.

Cases within

Debtors Act
at expiration

of one year.

Attachment,

within a roasonaUo time
( p).

Tho Court refused to graut a writ of

habeas corpus to bring up a party in custody uudor an attachmcLt,

in order to enable him to move in person to set it aside (7).

As to setting aside an attaclimcnt against a sheriit lor not return-

ing a writ, &c. after he has returned it, &c., see Vol. 1, p. 824.

4. Discha.rije of Farty nttached.

As to tho discharge of tho writ and proceedings thereon for

irregularity, s'-e si(;<n(, p. 830.
x w- i- r

A person taken on an attachment who vnshos to obtain his di-

charge must obtain an order for the purpose. It seems that wluiv

the act required to be done is ccrtilied by some officer of the (umt

to have been done, as in the case of an order to make and hlu an

affidavit, the application is tx parte, and must be supported by tk'

officer's certificate of tho performance of tho act. In other cases

the application, if made to the Court, is made on notice to the jKiity

issuing tho attachment, and if made to a Judge at Chaiubers it i.

made on summons, and must be supported by an affidavit sliowiu;,'

the performance of tho act required, or that tho contempt lias bo.n

cleared (r). • n .l ^

In tho case of a person against whom the writ of attachment hi

issued for non-payment of a sum of money, the Debtors Ad, iMili

[unte, p. 891), exp'ressly limits tho term for which ho can bo kq.t

in prison to one year, and at the expiration of the year be is

entitled to be released. Tf tho term of imprisonment is not limitnl

by the writ or committal order, an application and order for rckii^i'

appears necessary (s). But in tho form for use in cases witliin tli.^

Debtors Act, a note to the oll'cct that the writ does not autlioii/-

an imprisonment beyond the year is added, and when this is ^i iw

order for release is necessary (t). A sherilV is not liable for dotaii:-

ing a party beyond tho year if tho warrant or writ under •\\luck li.-

arrests him does not limit the term of his imprisonment [n].

In cases within the Debtors Act where the party is cntitleil to Lis

release on clearing his contempt, ho cannot bo detained lor iimi-

payment of the costs of the motion to commit or release him,

though the Court making the order for his release will order liiiu M

pay them (»;).

ip) Reg. V. Burgess, 3 N. & V. 3G6 ;

8 A. & E: 275.

{q) Ford V. Nassau, 1 Dowl., X. S.

631.

()•) By tho Consolidated Orders
(Chiinrery), Ord. XXIX. r. 3, it was
provided that wlicn a person is com-
mitted for breach of an order lio

shall not bo released until ho has
performed the same in all things im-
mediately to be performed, and has
given such security as tho Court may
direct to perform tho other parts (if

any) of the decree or order. SueDan.

Ch. Pract. Gth ed. 890.

(s) l)i re Thompson, U'lilli/ v.l

Ai/htf, 43 L. J., Ch. 7'21; 30 t. T.

783.

(t) Fit re Edwards, Brook v. hU\

wards, 21 Ch. D. 230 ; 51 L. J,, thJ

012.

{") Greares v. Keen, 4 Ex. D. V-

40 L. T. 21c.

(..) Jackson v. Maiehi, 1 Ch.D.SiiJ

15 L. J., Ch. 53: MiekelthKd'P^
I'lctcher, 27 W. K. 703.

CHAPTER

LEAVE TO issn

1. /. Ocneral-When
necessary^''''

- Vf,"'}''»-^fiave elapsed

''<-f/udg,ne,UcrCel-ro,
3. ^[^'"fC/'ange has takenpl„ee

^^^''>']^'firusb„na]7enua;/'^

«9mmtamfe ^^'''[
g^^

't'^ party alleging hSntf^r'?" '""P™

Audsu.hCourtorJ, P °'' ^'''^'^ t« i

order that any s™ n, '"V-"'-''^^ «»

'"•^""'•tionniaybetS^^
^v impose such torn 1 /^'"^ '" "^^c

h'^o, wJicre it I dci- -Sn •^'- ^"^"^ ^^'''

;j Q2

('/.)
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CHAPTEE LXXXIV.
^EAVE TO ISSUE EXEcUTIO>r.

^" Oe^^yal~ni,en
necessary

''''

-Irocecdmgs to obtain,J 9,55
^^^!'>-^^j^ Years have el,Ll
^[^"'fC^"l>>aeI,as takenplaec

^^''^^'lIInsbandL'^Mia;/''^
o'-l^^bletoK.eeutioHforZ
(igmM a Wife ....

-^^ "
g

^>}J^';l0ment of Msets if''''

7 n>, T 7
^G3

o. c« Judgment aoain^f „ v^ <*gatnst a Firm 963

certain cases it is noce.sarv fn ^,
/.'"''''''' ".^^ ''^ ^Uain, &c.

?n ,?
''""^ ^« entitled or lio ,1

'?^° *° oxecution
;gmciit or orrlf.r ft,.. „. ^ ."'^Wo to exonnfm.. ,..:

'

Also. M-horoit' r[" • ^'t''
^^'•''- A7// ? "" ^^" plead-^'' '* '« ''^'•"Wl to issue CXOPnV.-l" i ' ^*''*''> <^^'-

3^2 '^^°'"''«'if"i' or against
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Fart X.

Proceedings
to obtain

leave.

Leave to istue Execution. Aj'ter Lapse

)ceu

Execution in

six years

without leave.

. „..tv to the action in which the judgment lias >

a person not a partj to tno actiou

obtained. (-See Onl.
V' '^l Vo''.ocx?oution should be made to a

Thoaprli;-at:on or l|;;vo o i^suoe.^^^^^
^^ „,„ao.by sunnncns,

Master at CUambers. in ^':}'^^^ a'-ainst whom it is desnod t<i

vrhich should bo served on t^o pu^o^^^-^oa
^^^.^^ ^^^.^j^,^^ ^,^

issue execution. In ca^e o a cban e i
„,;,(„). I.^ all

the facts on which it is based.

2. When SU Years have ^^'i'^-j^.^^
'''* ^"'^ "-^ *'" •'"'^""" "

„ .. cv ^» n..,/ XT rr r "2, " As between the original par-

Bv li- of S. C.,Oid. -y;/^-; •,.;,. .„^^ issue at any time witliiu

t'?^^'^'^-^^^^^^^ " "" '"'°
"'
"

order "(6).

V. JohuKOii, 1 Ld. Eaym. GGO), itwa?

otherwise. By st:it. Wostiii. 2 (l:i

Ed. 1), c. 4''>. liowcver, all inattiis

iurolled, to whicli the Court can jjive

effet't, shall huvo such force, tluit it

shall uo louger bo necessary to iin.

iilead uimuthcm ; hut if the iilaiiitit!

come into tlio Coiirt within a year,

ho shall liavo execution fcirthwitli;

or if ho cDUie after the year, a siiic

facias shall issue to warn tlie dtiiii-

daut to ai)i)i'ar and show cause why

the said matters inroUed should iiut

he executed : and if he show u.j

cause, or if ho do not apijcar, tlnii

tlio sheriff shall be conunaiulcd to

cause the said matter iur.illed t'lW

executed. This statute extcndej to

judgments in ejeetmcut (//'i7/i!rsv.

y/»)Tii-, supra: I'ltdtrhillv.lhitnv,

2 Saund. 7'2, e ; per Jimjlfii. J., in

J'Hi/inni V. Xuwmaii, 6 M. i: Scl. ISl:

Dot d. I'niv^bottom v. Rue, 2 DowL.X.

S. 090) ; and, indeed, fromtliegmtral

manner in which it is wonkd, it

would seem to include judsiik'Ut?

in every species of action, real, ini-

sonal and mixed. It seems doulitfui

wliether it extended to intorloi'iitmy

judifmcuts: Biiiii v. Grrntirmh.i

Sc. 821. The year mentioned in tlio

statute was computed from the time

of the signing of the judgniect

{Simpson V. 0>((>/, Barnes, lli,),aii4

by calendar months, and net ly

tenns : W'tntir v. Ijiihibuiimi, 1 Str.

301. If the i.laintift' had heeu pre-

vented from suing out executiouby

iiroceedings in error (2 lust. 4,1; ;

5 Co. 88 ; Ro. Abr. 8'.)'.!
:

"'ii,(<)' v.

Lwhtbouml, 1 Str. 301: Ijodh].

hfmlh, G Mod. 2SS: 1 Salk. &
Ailama v. li(iwn\ 3 Id. ;;21), orm-

junction {Mkhd v. 6'»f, 2 Burr. OoU,

(a^ Mow V. Laiormc, 20 \\ .
R.

506 V.-C.M.: Davis v. Amlnus,

W.'n. 1884, 94. .

(/,) See former cnactmei.. o i ;ms

subject C. L. P. Act, l^-' ',;:»•

Before this Act, wheu a :• ;-;'=}
day had elapsed after ,-; 'U'-;"*

signed, without cxecut":; .^. .)„' .-^ea

out upon it, the law pre-.o.-.. ihat

the judgment had been sau ...
,
oi

that thS plaintiff had released the

execution ! and tlier, fnre >/.was t at

a scire facias was required m such a

case, in order to give auopportuniy

to the defendant to show that he

judgment had been alrciuiy satisfied,

ir olher cause, if he could, ^vl.y o^e-

cution should not issue against him

(2 Inst. 470; 2 Bic. Abr. h.xccution,

k ) This was necessary in the oaso

of' an elegit, .as in other cases: 7« -

land x.Xnn,nn,, M. .^ bel- l';
;

Scwnow V. Orcenvdl, Carth 2S. .

C^k V. Bulhurst, 2 Show. 23o ;
Comb

232; Clift. 874, 883. And so stnct

was the rule in this respc'ct, that a

plaintiff could not sue out a va. x„.

after the year, even for the purpose

of proceediug against the b.ail, with-

out first reviving the .,,ulgnient

against the principal by scire tacias :

CholmomMvy v. Jkuhn;, 2 Ld. Kayin.

1090: ChohHh!i\. ;(-(/.0Mod..i01.

At common law a judgment in a

personal action could not be revived,

after a year and a day, by scire

facias, but the only .
remedy the

plaintiff had was to bring an action

of debt on the judgment. 2 lust

409 Co Lit. 290, b. In real (2

Tust'. 470: ISooth v. iJoo//;,. G Mod.

288) and mixed aclions (» "'/';'« ^
Harris, 1 Salk. 2.-.8; 2 Id. GOO; 7

Mod. 04 ; 2 Ld. Rayni. 800 : 1 rocCor

It seems that if a writ of execut
without obtaining leave for that v
not void, and such an irreffukritv
application to sot aside tho writ n
in duo time(c). If tho writ bo i
apprehended it may bo renewed u
.«/., n so;}, after tho e.xpiration oj
without obtaining an ordor for loai

It seems it is not noecssary to m
jiul-inent more than .six years old
dispen.so with tho necossitV for .so c
effect IS frciucntly inserted in cognc
A parol n;jreemont is suificiont f /lAn ajijiheation for leave to i.s'suo
twelrc years from tho recovery of th(
boon a payment on account or an
tho e.x-isteiuv of the debt, in M'hic
made within twelve years from the 1

ledgmoiit.

liytlioy7.C;38 W c. ol {The Real
f. b. Jso action or suit or other p
recover any sum of money secured 1

hen, or oth rwiso cliargcd upon or n
at law or m equity, or anv Icotcv
alter a present riglit to receive the'sa
person capable of giyiu^ ^ clischar-c
luiloss in tho meantime some iiart oi
interest thereon, .shall have been p

.\nd see Tkld 9th ed. IIOJ: Poiri,
]J'/"'"' 6 Moore, 517. But see
Ihn/er V. J./r/h/bom/i/. 1 Str 301-
Uilli V. Ilnot/i, 1 yiilk. 3'''> •

,3
p'

Wnis, ,30; B.ae Abr. Sii. Fa. C.), o^
byluiving a judgment witli ;t a-l-.sct
mmtin tor a certain time (//,,racH
T. a™;;. ^. & M. 113; ;i A & E
{'ui: Jjilbiii V. Jlrijini, C .Mod li'
Iholk V. J!m//i, Id. 288: Jnt/i,',-, v
7/»rm, supra: J!i'//,„:s v. Jfai/fonl 1
V.<x Eep. 104; Tidd, 9th ed.'lloh
ur by agreement {JJiscocAs v. h',,,//
siipni: Mums v. J„>u:s, 2 B K- c'
21-3 D & R. 003), the y^ar, itmm. did not begin to run until
tie prooee(.iiigs in error were do-
tiiramcd, t!ic in j miction dissolved
or the time for whicli tlie execuition
was stayed had elajjsed. And it
siims that, if error were brou<rht
altw the year, ;ind the iudLmieut
W..S affirmed (Ru. Abr. 899.^ Ami
sec /a/i v. }yi..nnai(, Palm 44<)-
Latch 193), or tlie proceedings \n
error diseuntmued (7l,'//asis v Jfroi-

•;:;

^;;"' J;''-- 304. Ami see l Ro.

I ;'' '/^"'"'/ V. I'itt, 1 Slio'w. 402,'
». the party might sue out c.xeeu-

tic

at

de
en
liri

me
(

7o;

Jo/

01,3

V. .'

the
the
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Jl/a,
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A/'ter La^jse v/ Six Years.

JoS obSgSi^t^i^^^ above time. Ca. LXXXlv.
lot void, and such an irrof>ularlfv rnn,,i^' V f°"^" bo irregular but •

tpplicatioB to sot aside thowSlSd°,±'' '^^v^^t'-'ge of upon
a .:uo time (0). If the wrrbeTs3t hh,T^,^'^'"'^

""' ".'"'^

uh^uKmt more than six years old i(tho\l?f.'^T\T''''^''''' °» ^ Where six
.IRHso With the uecossitv for so do nl n i

^''"* ^'''' ''"'"'''^ to .rears have
feet ^^'Voquontlyinsortodinco^Sl^/n;?^ '"'' TT' '* ^^ "'i-^ "^''P'"''-

parol a-rco,nont is sumdent f>T ^''""'^"^'«^^'^'^-rney (e).

All ainiliciition for loavn fn iJ.,,,.'

./«.i,.. from thi ro oven- o/fL
•''/'''"''

Z^^^^* ^° ""^'lo after

0.1 a payment on accomt^rVn Vl''^'^"",* ^•^^' ""'^'^'^ ^h.-re ha
oxiitonco of theS in .vhlht'^T^'^''^"^ "^ ^'"^^'S «

^.ijhin twelye years froLt^^^^l^-^S^!

aw or in equity, o? anffgacV iJu with' n f
'">'' ^'"'^ "^ ''^"t-

>ra present riglit to rec^'iyo'the s'l no .)!•

^'''''^'''' ^'"^''''^ ''^^^
son capable (ff giving a discwf^n iL ^T '""'"'"•^'^ t" «""io

03sinthemeantinies".nfnarrof
tl^^^^^^^^^ '"'T" "^' ^^° «'"»^.

^st thereon, shalMi^ ^'=^SS^=
see Tidd, 9th cd. llOj; />„„-,\
'""•"' t^ -"^looro, 517. I3ut 8eo
ler V. l,ii/htO(ii(ii)l, 1 Str .'JOl

•

^ V. /.'oo///, 1 Salk. ;j'>2 • 3 l>'
i.36; Bac Abr. Sci. F;.. C.), or
iviiiK a judtrmeiit with a cfs.sct
tin lor a curtain time (//iscw/,:s
iiip.oy;. &M. ll;j; ;i A. & E
JJil/oii V. Jlnini, (i Jrod 11

•'

V. y/!/o//(, Id. 288: in//ia:s- v
s. supra: JUIhrs v. ][„„fi,r,! {
tcp. 1(14; Tidd, 0th cd.'noh
aizrceiiieiit {Ilhcocks v. Km, i"

: Mums V. Janes, 2 B (fc c'
1 D A: H. GO;j), the year, it
did not bfgia to run until

roreoc.uigs in error were do-
oil, the nij unction dissolved
tunc for whicli the execution
liiycd li.ad elajised. And it
that, if error were brought
he year iind the judgment
^rrnud (Ro. Abr. 8!)9. And
ih V. U'i.srman, Palm. 41!) •

HW), or the proceedings iii
iscuntinued (/lc//ifsl.s v. Jfroi-
'0. Jiic. 304. And .see 1 Ito" /''""!> V. J),:-!/.r, Lane,'
iron/ V. F,tt, 1 .Sliow. 40''
e pnrty might sue out execu-

tion, without reviving the iud"'moutnt nny hum within a year from suchdetermm.ation of the ,,roceedi gs ?„;-ror
: because the ot^;Vr :^f iJ-

;;r...K".«cn-or, liad revived Ihe/udg^

'JS^ ^'"'"^"ii".'/ V. niir/. 4 Q. D
'0'

; 3 G. & D. 013 : J'a/riri- vJo/oKso,> 3 Lev. 401: m- y
llj-'ff/', 1 Salk. 273; 2 Ld. 1 vnV
;-;): lin/mM. v. J/,a-/i,i, 1 (} i/ r)

t'l.J
, 4 A. A: K. 303, n. (//) ; iv//,,, >

V. ..V „•.„,;,. G M. & ,Sel. 179. B .fore
thoJu,.Act.stheoniissiontorev°vo
"0 judgment when rcjuisite, wa°alw a ground nf error. OW./t/k'l

Jllaiir/iriioiiv. ///^ri', supra

('0 S.'e post, Ciis. CXIIL, CXIVAnd see //;/;v/„r v. Jolnmn, 3 D &
A«,7,w 10 L. J., Q. B. 301. ^

. (y) Sec ini/so//
523.

V. i;(;T/^ 15 Sim.
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958 Leaoe to isme Execution.

Paet X. of the right thereto shall have been giyou in writing, signed by tho

person by whom tho same shall bo payable, or his agent, to tho

person entitled thereto, or his agent ; and in such case no such

action, or suit, or proceeding, shall bo brought but within twolvo

years after sucli payment or acknowledgment, or tho last of such

payments or acknowledgments, if more than one, was given." yco

19 & 20 T''. c. 97, s. 10, by which a person entitled to revive a jud";.

ment, &c., is not entitled to any longer time for doing so by reason

of his being beyond the seas, or imprisoned at the time his right

accrued.
Application— The application should be made to a Master upon summons, Tho
how made, &c. affidavit in sujiport of the ai^plication should state the existence of

the debt, that tho judgment remains unsatisfied, and that tho

defendant is living (<jr as tho case may bo) (;y), and such other

facts as may bo necessary to show that tho ajijilication ought to

bo granted. An affidavit in support of such an application, whoro
the judgment is more than twelve years old, should state that

part of tho principal or interest has been paid within twelve
years, or that there has been an acknowledgment in writiuo

within the same period [It). If the affidavit be not made by tho

plaintiff, it should be made by the person who was his solicitor

when the judgment was obtained (/) ; but, under circumstances,
such an affidavit may be dispensed with {k).

Where tho summons is directed to executors it should bo served on

each of tho executors who proved the will (/). In a case before tho

Com. Law I'roc. Act, 1862, whore a motion was made for leave to

issue a set. fa. to revive a judgment more than fifteen years old,

it appeared that in 1828, the defendant went to reside in America'
that a letter from him, dated tho 17th October, 1842, was said to have
been received by a person in Ireland on the 18th November follow-

ing ; and that tho defendant was the owner of some houses in

Liverpool; the Court said :
" Tho proper course under tho circum-

stances is, to grant a rule to show cause for next term ; notice of

the rule to be stuck up in the office, and to be served upon the de-

fendant's tenants in Liverpool " (m). The validity of the jud^inont
cannot be impeached on showing cause against tho application;
if the judgment is invalid, a separate application must be made to

set it aside (»).

13ofore tho Judicature Acts, to a writ of revivor to revive a jud;?-

mont by reason of lapse of time, tho defendant might pleiKfa
seizure under a fi, fa. issued on the judgment, though tho sheriff

had not returned tho wi'it, nor tho plaintiff been satisfied (o). But

(ff) Hardistii v. llarui/. 2 Salk.
598 : Lowe v. Robins, 1 B.' & B. 381

;

3 Mooro. 7.'J7; Tidd, 9th cd. 110.5; 2
Sell. Pr.' 19C. Seo the fonns, Chit.
Foiins, p. 457.

(/() Lorckss V. Rkhardnoii, 2 Jur.,
N. S. 71G, B. C.

((') Dukf of Xorfolk v. Lcicentcr, 1

M. & W. 20i ; 4 Dowl. 74G.

(k) Seo Smith v. Mee, 1 D. & L.
pot ; 7 So. N. R. 799. As to obtnin-
iug leave to enter up judgment on
an old warrant of attorney, see jrost,

Ch. CXIV.
(0 Thomas v. Williums, 3 Dowl,

655.

(»0 Mncdonald v. Maelarcn, 11 M.
& W. 465. The motion in this case

was inudo on the 6th May, 1843, ami
the time for reviving a judgment was
then twenty years.

(^it) Thomas v. Williams, 3 Dowl,

65o.

(o) Holmes V. Xewlands, 6 Q. B.

371, 634. See Vol. 1, p, 869.

After

tho defendant could not
ment, matter which ouo-ht
action {i).

°

Alter obtaining leave to
executiou, leave must bo
sued out (y).

3, Where Ghamje has tahen
^

entitled or

On Death

On Maniaffc

Ihath of Sole Plaintiff o,
before hxecutiun.^—H the t
executors, &c. must obtain
r.2J, «;,^., p. 955, toissuoo
they can liave execution

; or
lueut, leave must bo obtaiuoi
ion against his oxecutors, 01
liutu the plaintiff die after a
derives authority from the wri
and ho executor or adminis,
hcjdaintift appointed no exec
thoiiiouej-mustbobrougii'tiii
jVc. [u). So, if the dofomlant
It has boon executed, tho writ
ffonds in the hands of his exec
issue oxecutiou against a def
execution, loavo must be obt'
executors, &c., before the plaii
Leave to issue tho execution

idlidavit showing tlio right or 1
mi an ex parte application U)
bate or letters of administratioi
Leave must bo obtained to

person or persons who ropresen

^.;GBae.Abr.Sci.Fa (F)
^ ^^

'

{'/) -'Nellon, 189. ^
^'

(•) As to tho effect of death Xr,^

t^™o„.„nu.roi.,mo;ntthooSer

-"otissne";u";„k'n,,tt',Xtn

Hoif;. iSteST^i^T^^;;^^
- n U „od.dt, I3Q. B.i). 479; 53
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^/ter Change by Death, Ac.

tho defendant could nof iilon.i +
^*'

Alter obtainint? loivn +,^
• fa "t

ft, .v«,v,v,y. ....;;;; ; ; ; ; ; ; ;
; i^^i [

^n Bm,h-uptcy
^^^

Dtttlh of Sole Plai>iinr n

.
.J, rn/ff, p. 9oj, to issue oxocution nf>.„-nJf /u i

^' ^'''^^^ -Y-^//. '^"'^ ""^foro
thoj' c.m ],avo execution; ol^ if ho dS f*H°

defendant, before «^<=cution.
-aent. leave must bo obtaiuod u der the nl

'" '''", '''^*^^' ^"^1 i^dg-
lon aganist his executors, or amiW V ^'^"'''' ''"^^ *» issue exocu
i-t 'f the plaintiff die after a^ te^iout'""

"'^'^ terretenan's ^^(Iwivcs authority from tho xr.^f if ,
"*' i"'i«much as tho slm .;»

.ndthe executi or ^^S^^SCS^^T^^'^^^,
hephuntittappointed no executor or.?7 • ? "?° nwnoy(0; or^f

the money must bo brought into Cm/.; wf*'"^^^"" ^^ not granted

I

- (" So, if tlie defen';!', tS r Tn ^^™ ^°, '^''P°'^^t-l -"«;
it has been executed tho i,.,.;* , '^•''- •'"• sued out bnf lin^-^

,oo.sinthehands1ft:;lSf_^^^^^^^^
iNSuo execution against a defend u.tnlf" .i

^ °'}^° ^o obtained to
exocu ion, leave must bo olS id .'n

"'° defendant die before
oxocutors, &c., before tho pla tiffL '"° oxocution against his
Leave to issue tho oxeciit on m^,- 1 ''u?'?'^°

"^^ .ludgmont S)
affidavit showing the rigS or liSfco i^"{°'

^^* Cha?^bersSau
un an .,r ;„„./,- application (A Th, ^« ,

^t Leave may bo granted

issued.

('•) As to tlio effect of dcatli kr,.
of parties before final imlcmp, (•' =
post, di. LXXXVIII

•'""^'"'="'^' ^'^o

-IJ
f.

t
,

-' Saund. 6, 72 o V.v n

•7;r"'^"t'lfo.ismoantthoow.er

a JiKlsment obtniued by his testator
-n .cut Ke.t ng leave to^«sue execttioiumler the rule : y-r „. //w!,"

I-' J-, CJi. 966
; 50 L T 7i7 t j

879.
-^'-i-ation. See ante,

j,,

f^-) 6 Bac Abr \.- ^l^^™- '072.

gg(y) //.;W.7y V. Barny, 2 Salk.

600?v5c.''h7-
^''""'''"'''' 20 W. R.

^^(«) See Vogcl v. 77.«.,^,,«, , ^^^



Part X.

Against per-
sonal repre-
sentative.

Against reprc'

sentative of

representative

960 Leuve to issue Execution.

personal action die, the leave must be obtained by his executor or
administrator ; in a real action by his heir (6). In a mixed action
ii the lands to bo ro'-overed be ico-simple, the heir and executor
may join in obto'''ing leave, and the heir have execution as to tlio

lands, and the oxecutov execution as to the damages {c). On the
death of a plaintiff, al'i the executors may apply for leave, though
ouo only has proved '.ho will [d). If the defendant in a personal
action die, leave must be obtained to issue execution against his
executor or administrator.

As to the modo cf proceeding where the defendant dies after
verdict in an action for recovery of land, see post, C/i. CVI.

Leave to issue execution may bo obtained by or against the
executor of an executor who has proved the will ; but not by or
against tlio administrator of an executor, or the executor or admi-
nistrator of an administrator, because they do not represent the
deceased (<). By the 17 C. 2, c. 8, *. 2, where any judgment after
a verdict shall be had by or in the name of any executor or admi-
nistrator, in such case, an administrator de Icniis nan might obtain
leave to issue execution upon such judgment (/). This statute is
repealed by the stat. 40 <fc 47 V. c. 49, a. 4. It did not extend to
allow an administrator de bonis non to proceed upon a jud^'ment
{(juoil haleat ej-ccutionem) already obtained by the executor m Iiis

lifetime, but ho must have revived the original judgment (r/)
; nor

did it extend to judgments by default, but to judgments after' ver-
dict only (/). If a judgment be recovered against an executor who
dies intestate, leave may be obtained to issue execution against tho
administrator (/c bonis nvii, at common law, and execution had luwu
the judgment (/*).

'

If an administrator durante viinori (vtate bring an action, and
recover, and the executor then come of ago, tho latter btaiu
leave to issue execution on the judgment (/).

If the personal rcpresontativo of the deceased ho a, feme o. .rt lier
husband must formerly have joined in tho application for leave to
issue execution {!;). lUit this is no longer necessary (/). If the
personal representative bo a l)ankrupt, he may notwithstandinK
proceed or bo proceeded against ; for his bankruptcy does not affect
his representative character (/,•).

As to the practice formerly pursued in order to have execution of
any lands of a deceased (iefendant of which ho was seised at tho
time of or after the judgment, see tho 12th od. of this work, p. 1127.

Death of Sole Plaintiff or Defendant betiueen Verdict and Judmient 1—liy tlie common law, if any one of tho parties died before final

By adminis-
trator durante
miuori, &c.

Where repre-
sentative feme
covert, &c.

Against heir
and terre-

tenants.

Death between
verdict and
judgment.

(/>) 6 Bac. Abr. Sci. Fa., C. 5.

(c) 19 E. 4, 5 b; 43 E. 3, 2; Eo.
Abr. 889.

((0 .Scnft v. Ilriaiif, 6 N. & M.
381 ; 2 II. & W. 54.

(e) 5 Co. 9 B.

if) CUrky. lJl//,e,-s, 1 Salk. 323;
2 Ld. Kaym. 1072; 6 Mod. 290; 11
Id. 34 : Ciirltiris v. Mornwgtou, 27
L. J., Q. B. 269.

"^
'

(</) Trcviban v. Laurence, 2 Ld.
Ea\Tn. lots.

(/() 2 Saund. 72 o : Siiapc v. Xor-
gate, Cro. Car. 107 ; 1 Eo. Abr. 8Ul),

T. pi. 3: Xorgalc v. Smipc, W . Jon.
214.

(i) Eo. .,br. 888: Ih-ammd v.
Immj, Cro. Car. 227; 2 Brownl. 83;
Godb. 004 : llattun v. Masra/l, 1
Lev. 181. Andsee Morfoot v. C/iiicr.s

1 Str. 031 ; 2 Ld. Eaym. 1395.
(/•) 2 Saund. 72 o.

(/) See Married Women's Property
Act, 1882, s. 18, post, Uh. XCVII.

'

^fter (

judgment, the suit abated (

thooflectoflhedeathof,,,
fitter veidict and before imi!
i^ioic pro tunc {m). Tim h
deceased party, as ii ho ,
leave must be obtained bofo

MofSoieDhinfi^orJ

Dmth of one ofseveral n„i-lUere there are two or mo
action, and one dies withi .

execution, execution by /,>,.•
he sued out against tho s •

.'

purpose (y). Thisexecu 0,
vnorsonly(,.). As to tho «

-Ity, ho iust obtain fcnnd goods of the survi •

,cannot proceed as to tho 'o.
Per-ns to be called upon 'to
""^P, !'^j>, why this loavod
u.T>vingdefendant«ndt

oluBat
1
seems that if all the deVthe others not, the plainti y ,purpose, sue out an ele-Wf i •

"lone who left the ?anclf"^'""

^^«>->->'<'9( of a Feme Plaintiff
\^y-^^--^fnnesole,i^'^l:-.
J'>'V, tJio marriaeo of n e. \
c^^o-hW InotlSeas^s " '
suit, tho action maV bo

^;
'V''

^^

^-tasif.heremaine?:;^:;j,;!;

W .See 2 Saund. 72 i.
"') See post, ],. I02y
CO // csiiiii V. Jaiino: I a .•

(") i^xri V. /),.;,,;;• i'T.'.v i-'so.

l221;inVi7o''"V-^f''^'
''l;».

1 lev 277 ') kT"'-' ^•

'";,"V-ch.Lxxxnn'''°''«



^A/- Oha„gc hy Death, A'c.
jufigmont, the suit abated r/^ i< .
the otlcct of the dp/itli „f , ^

V-" -""f
• "« is notiVn,! ^a -i ^ ,

after reuhct mdS:^JZ"'''' ^"'"'^'"e tl "^'1^^;^ ^^^^^^ng of

^/>.«^/n/5./.7y,,,,-^
,,,;,, ,

"° -^d out upon it (o!

J to tliis, see^x,.,/. CA. Lx£Uin!'''^'>^y^ndFinal
P/Jith of one ofseveral I'l...:..... .
/>w/// r/o;?^ ofseveral /'/r ^r

vivorsonlyM. Ig-^^''^"'-
-^"'o'lM bo exec tod

'^ l«ivo for that

roalty, ho nm.st obtaj, t^'':""^'"'
^^''^j'

to mi "/"'^^''^ ^'-^^o,

and goo,I. of tho si n-i S ?'U';, T'. ^"^^^''^ion
",^°,

«f
''nst tho

cnmiot proceed as to tl.V
' "' ^''<' I'vnd of tJ.n -

'^ *^® ^^nd
persons lo bo cal'Jd ^ V^'^^l .v "-"•'«* tho sun-iJorTf' ^^J^^

"lone who left the ?aS?*
"^'""'^^ ^^o Ixoir and Stta'nta'SS

Death of sole
plaintiff, &c
"fter iutor-
locutory and
boforo final

judgment.

Death of one
01 several
parties after
judgment.

.Van-iage of n Feme Plainfi/r i r
liny sue as a feme taU n» f"-J ~-f" cases wliom n
mnv
1SS2,

ceodings. In otiroi- casos'S"!''!;.
^''''"'^- ""^« not affW.f%Y

-^^^^'
^

in c ^r.
~~

.

-''I'Cution cannot
(') See 2 Saund. 72 i

('") See post, 2). 1029.

'''"'. I Lev. 277 y- l^T"" ^-

"i*i«i;i';;S;,,.;;;,»».o,

('') J'dil/mi V '/; _.

'•',"•""1 .,,.0 '°„''r7'l .«».! . o

«; ''•"" v. ii, '^""•'. 1 Sid:

I
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Tart X.

Man-iago of a
ferae defen-
dant.

When no-
rcssaiy on
baukruptey of

plaiutin.

Leace (a issue EMCutioti,

he issued without obtaining leave for tliat purpose under Orel. XL 11.

r. 23, unt<', p. !»Jj('0; a'^*! i* sooms that, if, after such leavo

granted, but before execution, tho wife die, the husband alon(> may

have execution upon tlie judgment, without oveu taking out admi-

nistration (a-). If, before tho Judicature Acts, judgment was re-

covered by a feme sole, and she married, and then tho husband and

v/ifo took proceedings to revive the judgment, and had an award of

execution, and the wife afterwards died, tho husband alone might

tako proceedinffs to have execution (//). But if tho husband had

not been made party to the judgment in tho lifetime of the wife,

ho could not after the death take proceedings to have execution,

unless ho took out administration to her (2). >So, if judgment l)o

recovered by a feme sole for tlio penalty of a bond conditioned for

the payment of' an annuity to her, and sho marries, and tlioii tlio

annuity is in arrcar, and" afterwards tho wife dies, tho husband

cannot" bring a fcire facias, under the 8 (t- 9 IT. 3, c. 11, to bavo

execution for sucli arrears, except as administrator to his wife [a].

And if the husband and wife have judgment for a debt duo to tho

wife as executrix, and tho wife dio before execution, tho succeeding

executor or administrator de bonis nan, and not tho liusband, must

tako proceedings to have execution {b).

I\[arriarje 0/ a Feme Defendant.']—li judgment be rocovorod

against a feme sole, and sho marry before oxecution, leave must

bo obtained under Ord. XLII. r. 23, ante, p. 955, before issuing

oxecution agii i i lieni both, or tho husband alono (c) ; and if, after

oxecution a'^\arded against them, but beforo oxecution, tlio wife

die, the husband is liable to tho execution ((/). But it is not neces-

sary to obtain leave to have execution by ca. sa._. when it will lie

against a feme covert on a judgment obtained against her alono (e),

As noticed, Ch. CI., the Married Women's I'voperiy Jd, 18S2,

have made a material difference in tho law as to a husband's

liability for his wife's torts and debts, &c., committed and con-

tracted beforo marriage, and in cases within thoso Acts execution

may issue against tho separate estate of the wife without any leavo

for that purpose.

As to issuing execution when a feme covert, sued as a feme sole,

has judgment on a plea of coverture, see Ch. CI.

Pdnl-riiptei/.l—As to tho effect of tho bankruptcy of parties

during the pendency of an action, and as to tho proceedings by or

(n) 2 Sauud. 72 k. Sec Angnssi:

V. rulmer, G Sc. N. R. 003 ; 1 D. &
L. 18.

(.1) G Bac. Abr. Sci. Fa. C. G:

ll'ooi/i/er y. Grrs/iKhi, 1 Salk. 110;

Comb. 454 ; Carth. 415 ; Skin. G82.

(i/) ll'our/i/er V. Greshani, 1 Salk.

IIG'; Skin. 042.
„ _

(c) Belts V. Kimpton, 2 B. & Ad.

273.
(n) Id.

(/)) lieaiiiimd v. Loiifj, Cro. Car.

20H, 227 : W. Jon. 248; Bac. Abr.

Sci. Fa, ('. 0.

(() 2 Saund. 72 m ; Ihcs. itrov.

247. 251.

((/) G Bac. Abr. Sci. Fa. C. 6;

Ohriau V. Ham, 3 Mod. 180. This is

subject to the Married Women's

Proiierty Acts, 1874 (s. 5) and 1S82

(8. 14).

((') See Cooper v. HuuchUi, 4 East,

521 : Thorpe v. Arglcx, 1 D. & L.

831 : Jfnyiicr v. Jones, G Juuo, 1SI6,

Ex. : Jfii/ V. Amphlett, 32 L. J„ Ex.

170, where tho husband l>eeiimc

bankrupt and obtained his order ni

discharge, and the wife was taken iu

execution. Sec Doe v. Biitchir, "M,

k Sel. 557.

After

against bankrupts and i

Ch. VII.
^ " ^

4. Where a Ilusbeaul is entit

or Order
^eepost, Ch. CI

5. ^nere a Parti/ is entitled

See Ord. XLII. r. 23, ante
and against Executors," Ch,

6. Where a Party is entitled
;

holders of a Joint Stoch
against such Vumpenui or
representing such Compan

See Ord. XLII. r. 23, ante
akil against Companies," Ch!

7. Where Judgment or Ordei
l|y(M/.A:Z//.n9, "Who

that any party IS entitled to aimentof anyconditi... or co
i'J)on the lulhlment .,f tlie „
>'uuou],ou the party against T

And the Court or Judge may jansen according to tho ternr;
execution issue accordinfflv o
ion necessary for tho dettrmin

tried in any of tho ways in w"m- 1)0 tried."
"'^>s ai «.

In order to proceed under
1served on the party a-a i«f

tlOned Vol. 1 „ 'r/n
'*o'""st

comply with tho judgmont-;
service of the judiineK the
fulfilment of tho condition or CO,
Ije taken out at JudL-es' Ch.,^whom relief is sought" to show« not issue. This summon
die usual way; and the Ma.s erngh to rehef has arisen mav nV"ny issue or,question t^Ctid

« Against Persons on a ,

t'. For or against Persons
See Ord. XLII. r. 26, ante, p. 7!



lifter Cliunye by Death, Ac.

9(53

" "•) lit.

a^faiiist bankrupts and Ino^ixr. * ^t*-

Ch. CIL ^ " ^"solvents, or their assiffnoA-assignees, ,cc post, CitLXxxiv,

5. 'r/.r. a Party ^S entiled to Execution n,on a T ,
^ ,, ,

in futuro. ^ " '' ^ndymmt of Assets

and aiju

See Ord. XLII r 2'J a.f o *

6. ^^'Jiere a Party is entitlernr, w
Mders of cl Joint Zcl\tn ''' "'^"'"'^ ^""/ "/ the Shnr.
«:J"n>st such ('ompanytc,n:S!:^,.T'\'' ^'"^V^./rSS
representing snchCompa,"/'''* " ^ "^^'^ ^^.^'«^ o. o^/.«. Penln

See Ord. XLII r 23 a f

uix>n tlio fulfihuent ..f tL ?rn^f"'^'' ^^'^ P'"'ty soStW ''"

may bo trie'cl."
''''^^ ''^ ^^"'^li 'luo^tion.s arising in SJ ?"

''^- ^'^'^r or against Persont r>nf T> ,- .

^^e Ord. XLII r. 26, a„., p rJ^
'^"''''

'^ ''- ^^'-«.

^ hero a hus-
oaiKl is entitled
or liable to
execution upon
^judgment or
order for or
against a wife.
Wlioro a party
w entitled to
execution uimu
"judgment of
assets in
futuro.

Where a party
IS entitled to
execution
against share-
holders of
company on
Jiidffment
agaiust public
ofteer, ic.

Where judp-
nient or order
sul)ject to
condition or
contingency.

Against per.
sons on a
judgment
against a firm.

Tor or auaiust
persons not
parties to the
action.

I
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LXXXV. Appeal to the Coiiri of Appeal
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CHAPTER LXXXV.

ArrEAL TO THE COL'llT OF APPEAL.

Coiistifiifioii of the Court of

Appeal 9Ct

Jurisdiction of Court of Ap-
peal 967

111 what Cases an Appeal lies,

and in what not— IJ'ho

may Appeal 969

Appeal—Row brought .... 975

Time within which Appecl

must lie brought 975

Notice of Motion on Appeal. . 979

Setting down Appeal for
Jiiaring 981

Hccurity for Costs of Appeal 982

9. Staging rroceedings pending

Appeal 984

10. Evidence on Appeal 985

1 1

.

'The Hearing of the Appeal 988

12. Judgment or Order of Court

of Appeal
.'

991

1 3. Costs of Appeal 991

M. Trocecdings after Judgment—Execution, ij-c 992

15. How Applications to Court

of Appeal to be made , , 994

16. Officers to perform Duties in

Court of Appeal 994

1. Constitution of the Court of Appeal,

TilK Judicature Act, 1873, consolidated all the Courts existing at

lht> date of its passing into " one Suitronio Court of Judicature in

England'" (sect. 3). liy sect. 4 it is enacted that, " Tho saul

Suiirenio Court shall consist of two permanent divisions, cue of

wliu'h. under the name of ' Her Mcijesti/s High Court of Jusilct'

sliall have and exercise original jurisdiction, with such appellate

jurisdiction from inferior Courts as is hereinafter mentioned, and

(fl) Ab to appeals from inferior

Courts, see post, Ft. XVII. As to

aiipctils from a Master to a Judge at

Chambers, and from a Judge at

Chambers to the Court, see post, Ch

CXXIII.

Gonstiiuiii

the' other of which, undei
Appeal.' shall have and c
onpfinal jurisdiction as ho
to the determination of ani
^yJudie>itureAct,\iilo,

in tliis Act and in the prim
roferi'cd to as tho Court of
there shall be five (c) ex o
onhnary Jud-es, not exce'e.

Jlii.icsty shall from time to
"The tx officio Judges si

^
u t/".'^'^ °t^"eland, f

I ho first orduiary Judg,
Lords Justices of Appeal in
as her llajesty may be pleas
iipitomtmcnt may be made ei
of tins Act, but if made bef(
ment of the Act.
"The Lord Chancellor ma

of any one or more of tho fol
Justice, tliat is to say, tho Qu
Divorce, and Admiralty Divis
excej)t during the times of the
tioiKd Jiul-o from such divisio
or Judges of the Court of Ai
Api,eal, and a Judge, to bo se
attendance is requested, shall

.

" Every additional Judge <

Mttnigs of her Majesty's C'ouri
( ictioii and powers of a Judge
sliall not otherwise be deemed
liavo ceased to be a Judgo o
Justice to whicli ho belongs '

"^o Judge of the said Com
lie hearing of an appeal froi

Jiim.se.lt, or made by any divi
which he was and is a member

4) Substituted for Jud. Act, 1873
,h^'','?h IS repealed by Jud. ActIS.

0,
s 33, and sched. Ju the text of

>e 4tli section, as given above \u« parts wliich a're repealed' bytlie .Mat. Law Eev. Acf I<i>j') -^

omitted. ' ^^^> ^^'^

it) XoflTfour, viz., the Lord Ch^ni

Md the Pivsidont of the ProW^

(/) Repealed by Aj.p. Ju\- MtI'^'^s I,,, post, p. 960, L whi^b thn



Constitution of the Court of Appeal
the other of which iinrTo^ 4t,„

Aprn,i: shall h^^nt:.^lTZ.^^:'^'''-''''j'^'*y^'> Court of

f„ the determination of any appeal
-"'''"^'^^^''i 'is may bo incident

iiyJmtirnture Act, 1875 s 4 HA <. tt nr .

in thi. Act and in the principa Apf u ^^J^sty's Court of Anneal
rofWred to as the Cbuft of JV L.,! t n /^'' '^"'''^"^"/•e Act iS
there shall bo five (c) er'lffJSj^^oflt:^^^^^^^^
dinury Judges, «f,< excm//„^ thnfj„n!' "''''} ^^'« ™ ^^any

Maiestyshal tromtimototin/eappoi^^^^ "^ '"' ^""''('0. as her"iho ex ojficio JudffGs •<h'xU K i ^

ilio first ordinary Jud<req nf tt^ • , J?
'^^°^'s-

Lords Ju>ticos of Appeal Tn altrrt^-'f *all ^° ^^^ P^-^ent

;;;

tlu^^hut If made ^efor^S^SSS?S^i^
..f an 'on;"?mS;^e"rf"tIIlti"";^"-^'^'^'^--«'l to tlio president
jTustico, that is to say,Zl^l^^^^ the HighSrt o
Divorce and AdmiraltyDivisi„„,,o^uSstt};^^

off "V""'^
the Probate,

except (lui iiig the times of the sn • n„ ° attendance at anv tim«
t-mal Judge from such divisionS--" '"'^r^' ^"'^^its, of an adT'
0.' Judges of the Court of Zo,?S'th^^">^^•^'"^'^^^^Appeal, and a Judge, to be seSd t the d,v"^' f ^^"^ ^^^^'t oi

•ngs of her Majesty's ciiifo" A^pJeal'sEl/'f ^\-^^^r.<^^ the
......on and powers of a Judge of tho S'p I

^''/^ ^^^ the juris-
shull not otherw se be deemed to be a Julo nf'?!

^^ "^PP^^^- ^^ut ho

;.m,sc.I|, or made b/Tmy divSiona^ &TfX' "'^'^ '"^cfe by
which ho was and is a member (/)

"""'^ °^ .the High Court of

Ex officio

Judges.

'Ordinary
Judges.

Additional
Judges.

^'ot to be
summoned
during cir-
cuits.

Judges not to
sit on appeal
from their own
judgments.

(*) .'Substituted for Jud. Act 1S71
9. which is repealed by J»d Am'

tue 4th soctiou, as ffiven nhnvo n
||;oso parts which fi^'reperd by.k.^Stat.LawKev. Act.'^lSSS, ar^

(() Xow four, viz. the T nv,? ri,

.

ocllor, the I,o;.d1:'hVcf jJslice'of
Eiislaud, the Master of the ifollf

f the President of the ProbaJe'

Ji
1. Act, Jh«l s. 4, and ante, p. 9

( ) Kcpealcd by App. Ju •.' Act
IS^O,.s I,,, post, p. 960, by which the
Ji^-tofadditioWfjiSal:

Judge of the High Tnin-f „* t
has been requestf

7°"'' °f /"stice
additional Zd'onff^''"'^"'' <« an
theCourtof Apnea, ,^1 ""'"?« °*
of the Supreme Co, r/nf^T '??"°" *
Act, 1875,luch Judge shall ir"'-.^the period has exn^Ii 7 '•

^'though
his attendance was rf ''"f",^ ^^^'ch
the sittings of C ^^'l^'^^ted, attend
for the purpose of ^-

•"'* °-* ^I'P'^al
or otherfSn rela^oT? J"^'^'»«"t
which may have bee ,i ° f^y caso
Court of Apnea! t^l ^^^'''^ ^^ «'o
ancoonthe&fc|^^;,«,,attend-

,,
(/) By the Jud. Act 18S-t = ,

.

"'flen any decision which

I



mi

Part XI.

Appointment
of three
mlditional
ordinary
Judges of

Court of

Appeal.

First three

appointments.

Obliftation of

additional

ordinary
Judges to go
circuit, &c.

Appeal to the Court of Appeal.

"Whenever the office of an ordinary Judge of the Court of Aitpoal

Ijocomes vacant, a now Judge may bo appointed thereto, by her

Majesty by letters patent."

By the Appellate Jurisdiction Act, 1876 (39 & 40 V. c. 69), s. 15,

" Whereas it is expedient to amend the constitution of her Majesty's

Court of Appeal in manner hereinafter mentioned: Beit enacted that

there shall be repealed so much of the fourth section of the Supreme

Court of Judicature Act, 187o, as provides that the ordinary

Judges of her Majesty's Coxu-t of iippeal (in this Act referred to as

' the Court of Appeal') shall not exceed three at any ono tinie(/).

" In addition to the number of ordinary Judges of the Court oi

Appeal authorized to be appointed by the Supreme Court of JnJi.

caturo Act, 1875, her Majesty may appoint three additional ordinary

Judges of that Court.
" The first three appointments of additional Judges under this Ait

shall bo made by such transfer to the Court of Appeal as is in this

section mentioned of three Judges of the High Court of Justicp.

and the vacancies so created in the Iligh Court of Justice shall nnt

bo filled up, except in the event and to tho extent heroiuat'tcr

mentioned.
" Her Majesty may by -writing, under her sign manual, cithur

before or after tho commencement of this Act, but so as not to take

effect until the commencement thereof, transfer to tho Court of

Appeal from the following divisions of the High Court of Justice,

that is to say, tho Queen's Bench Division, the Common I'lcin

Division, and' tho Exchequer Division, such of the Judges of tho

said divisions, not exceeding three in number, as to her Majc-ty

may seem meet, each of whom shall Lave been a Judge of any one

or more of such divisions for not less than two years previously to

his appointment, and shall not be an ex-officio Judge of tho Court

of Appeal, and every Judge so transferred shall bo deemed an

additional ordinary Judge of the Court of Appeal in tho same

manner as if he had been appointed such Judge by letters patent.

No Judge shall be so transferred without his own consent (/).
" Every additional ordinary Judge of the said Court of Appeal

appointed in pursuance of this Act sliall bo subject to the provisions

of sections twenty-nine and thirty-seven of the Supreme Court of

Judicature Act, 1873, and shall bo under an obligation to go

circuits, and to act as commissioner under commissions of assi/e,

or other commissions authorized to bo issued in pursuance of the

said Act, in the same manner in all respects as if ho were a Judge

of the High Court of Justice.

"There shall be paid to every additional ordinary Judgeajipointed

in pursuance of this Act, in addition to tho salary wliich he would

otherwise receive as an ordinary Judge of the Court of Appeal, sucli

sum on account of his expenses on circuit or under such conimit-

sion as aforesaid as may be approved by tho Treasury upon the

recommendation of the Lord Chancellor.

may bo appealed from was made, or

at the argument of the case decided,

shall not, for the purposes of tho
fourth section of the Supreme Court
of Judicature Act, 1875, ho doomed
to be, or to have been, a member of

such Divisional Court." See Fisiur

V. / «/ c/e Trains Asphulk I'o., 1
[

C. P. D. 269; 45 L. J., C. P. 135

(C.A.).

(/ ) Rcpealod by Stat. Law Rev,

Act, 1883.

Comtitutioh

"tach of the Judges oft
suanee ot this Act transfon
under the sign manual of ht
are attached to his person as
movable byhim at iii.s pleas,
ofJudicatm-oAct, 1873, and
same rank, and hold their of]
same terms and conditions
entitled to pensions be entitl
nearly as may bo, perform
whom they are attached had
Appeal.

••Subject as aforesaid, tho
Jmhcaturo Acts, 1873 ami 18-°
U the ai.poiutmcnt of ordin;
Appeal, and to their tenure o
to tiieir salaries and pensions,
.
uch Judges and all other

Judges, shal apply to the add
pursuance of this section iuth
other ordinary Judges of tho Si

l-or the purpose of a trans;
jectiou service as a Judge in
lerred to the High Court shall
Judge m any one or more of' <

are m this section in that behal
the peiLsionot any person appo
orduiury Judge of Appeal sei v
in any couit whoso juriSiSon
Justice or to the CoU otlp
servieem the Court of Appear

'

Hythe Great Seal Act isxn
patent for appointing a 'oiZ
are to be passed in the same
appomting Judges of the iBgh

^^- ^}o Judicature Act, 1881 s

«J '^0 Judicial Committee Act
Justiecwhoisalso a IW 00^;
JudieialCommittee of the Privy (

2. Jurisdiction oj

(10 All jurisdiction \andpowor.c

1

?"'* °f Appeal in (and its appellate jurisdic
'I Court of Appeal a Bank

(fl) Repealed by Stat.



Oflicers of
additional
ordinary
Judgoa.

Farther
appointments,

' Each of tho Judcos nf fJ,^ tt- i_ r.
suanco of this Act ?an5 •rmi^W.^'V^^-t °f Justice who is in „„.
under tho simi maniml n/ I Vr"-^''° <^0"^-t "f ApnJil l.l ^

•?-"^"

are attacLe,fto^£, atuch'S^^'^-^" -tuKA^";?movahlo by him at his Dlcasnrn / ^°' '^'"^ '"^ro appointecl anT,
of Judicaturo Act, 18 ] am fL''.r'''"^°''° «f thoKomn ft I
.amo rank, an.l hoUl theiz offi os bv ?r '' '"^^^^'^^ ^S a.^^^^^^^^^
same tonns and conditio ."nnl ^ •

'^ ''"™° tenure, and unnn h
entitled to pensions bo "xl^itle"" o '?he

!° ^^« «-- ^l^Cd^i?
nearly as may bo, perform tho samoTr P^'^^'O"^. and sha I as

t:::^^
- attached had n^= tlilj^ -d^^^^/^J.os S

"•-^ulycct as aforesaid tbn , • •

Judicaturo Acts, 1873 and 1 ST -.^
7''^^'°"' "^ ^^o Supromo Co,„.f .

Judj,'o m any ono or more of llo^T-^- ^° ^'^^^ ^^con service nf.
are m this section in thin, v. y,

'divisions of the Ilir^h p!^ ^ '^

}^ W^^ Judicature Act ISSl c . .i

""

s.lS,/'ThoCWtof
Appoar^fn'i'T-^/y'"^^^^^^^^ 1S7S t • v

a Court of Appeal in Uunkruptcy
:

"'"'^^ ^'""^^ as

ipoal.
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Taet XI.

Rules as to

exercise of

jurisdiction.

Power to hoar
appeals from
lliah Court.

Power and
authority of

Court.

Jurisdiction is

appellate only.

Appeal to the Court of Appeal

(2 ) All iuriediction and powers of tho Court of Appeal in Chiin-

corv of tho con.ity palatine of Lancaster, and all juris-

diction and powers of tho Chancellor of tho duciiy un.l

county palatine of Lancaster when sitting alono or uimrt

from tho Lords Justices of Appeal in Chancery as a Ju.lj;o

of re-hearing or appeal from decrees or orders of tlio

Court of Chancery of tho county palatine of l;ancast..r

:

(3 ) All jurisdiction and powers of tho Court of tho lord wimkn

of tho stannaries, assisted by his assessors, inchulin- nU

jurisdiction and powers of tho said lord warden whuu

sitting in his capacity of judge:
, , i, ,

(4.) All jurisdiction and powers ot the Court of Lxchoiiuor

Chamber (/): ^^ i t
• ,,

(5 ) All jurisdiction vested in, or capable of being exercised hy,

her Majesty in council, or tho judicial comniitteo of her

Majesty's I'rivy Council, upon appeal from any judt;iiicnt

or order of tho High Court of Admiralty, or fiuiu any

order in lunacy made by tho Lord Chancellor, nr any

other person liaving jurisdiction in lunacy."

By Judicature Ad, 1S73, s. 23, "Tho jurf diction by tliis Act

transferred to tho suid High Court of Justice and tho said IVmit m'

Aiipoal respectively shall be exorcised (so tar as regards piocciliuv

and practice) in tho manner provided by this Act, or by siicli nilw

and orders of Court as may bo made pursuant to this Act ; ami

where no special provision is contained in this Act or in any siuh

rules or orders of Court with roferenco thereto, it shall bo exeiciscij

as nearly as may bo in tho same manner as tho saino miglit hm
been exercised by the respective Courts from whii.'h such juris-

diction shall havo been transferred, or by any of such l'ourts"(7\

By Judiaiiure Ad, 1873, s. 19, "Tho said Court of Appeal shall

havo jurisdiction and power to hear and determino appculs imm

any judgmont or order (/(), save as hereinafter meulioned, of hor

Majesty's High Court of Justice, or of any Judges or Judge Ihcivoi',

subject to tho provisions of this Act, and to such rules and orduis

of Court for regulating tho terms and conditions on which such

appeals shall bo allowed, as may bo made pursuant to this Act.

For all tho purposes of and incidental to tho hearing and dotoi'-

mination of any appeal within its jurisdiction, and tho ameiuliuout,
'

execution and oniorcemeut of any judgmont or order made on any

such appeal, and for tho purpose of every other authority exinossly

given to the Court of Appeal by this Act, the said Court of Appeal

shall havo ail tho power, authority and jurisdiction by tliis.Vct

vested in tho High Court of Justice."

Tho jurisdiction of the Court of Appeal as constituted by tlio

above enactment is exclusively appellate (i). Tho Court Las no

(/) Under this section the juris-

diction in oases of error from tho

Mayor's Court, London, is vested in

tho'Court of Appeal. Le Blanch v.

Eviitet's Tdeijraiii Co., 1 Ex. D. 408;

34 L. T. U91.

(y) See a further saving of the

old practice, Tud. Act, 1875, a. 21,

Vol. 1, p. 201. As to Acts of Parlia-

mer.t riliUing to fonucr Courts beinjr

read as applying to Courts under

Jud. Acts, see Jud. Act, 1S73, s. 7(5.

(/() See WiiLw// {()rt'rsm:'<) v. /.,

c^' X. ir. It. Co., 4 Ajip. Ciw. ;iO; IS

L. J., Q. B. 05 ; reversing' (('. .V) ;l

Q. B. D. 4.57; 47 L. .T., ti. 1). :il:

Jiea. V. Jliiriiil Moiinl nf Bishop

Wcarmouth, 5 Q. B. D. 07,' 00: Ikr-

toil V. Titchmarsh, 49 L. J., Ex. 5"3;

42 L. T. C80.

(i\ Per AMlish, L. ,T.. ;!,') L. T.

:?7i : In re Boyd's Tmiit^, 1 C'h. I'.

'^urladictm

power to hoar an origin,!
di.x|)(wud(,fr/).

°'"-''

A decision of the Queen's
an order of sessions is an ord
to appeal ^m).

)iy Judicature Act, 1873...
before tho Court of AppJal,
Hirolving tho doci.sion of th
Judge of the Court of Apne!
Api-cal may at any time ,hir
toprcvoatprojudieotothoer
a^ lie may t,ink fit; but ovo.may be discharged or varied b
Court thereof "(rt).

*''"^^' ^^

3. In tvhut Cases Aj
JiyJ"'t Cases Appeal lics.l-
"a ly jwinted out, an ajiiieal I
J>uigment or order of thu HituToo ^. An appeallies M-it
(iuoonsiJenc]! Jjivi^io^ ^^^^
^i.>n.s(/0; Irom an order makiV
.i(im an order di.sc]iargiu- n r f

;";l!;>;o. justices (.); tVonTthoc
"iHtm to a County Court Juj!
."".;. upon an interlocutori

i^
twiuO; irom a decision of a TJ
li'Hl"' 12 .£• 13 r.c. 4.5, .,1M„
'"uj'oa a case stated by sp^c

'

KW.');. from a refusalis
tkMk-cision of a Divisional Cou

L/r.U.8whe/e':,ofLdaut''ap';c;iiant

- ^^h. D. a, : r^ansom v. J^atta,',

(/) Seopost, p. 991.

I r"'/' '/•'"'^'f
{Overseer.-,) y. z. s- y

|(i/'V''-V^^H'-Cag.30; i g l J '



'^'"'''<J''^tlono/tht Court of A^,^„„j,

009power to hoar an onVin.i „„*;.; ,,^ ^0
ilis|....L.,l „!•(/).

'°'"''^ petition
(/,) or to rohear an annor.1 .. ^

A .locisiou of the Onnnn' "D ,

^^ °"''° ^"- ^'"^XXV,

IW Judicuturp. A^f 10-O „ _ """-'J tecl{y/«<//c«<K?-e^/c#, 1873 , r.o „t
tore the r.nirf ,.f i-"^',-"^-' ,^"1 any cause or mntw „„ r

•poal, may l^^^ ^^f^,
?°'"*°'- "?* «^"S'° J^dgo.

as he may think fit
; but overy such o^f

^""'^'"^ J'°»'J"'5 '"^ apnea

"ally i-ointcd out, an a],,,,,;/ lies ft)
0')-.''''''?'''''"^ hereafter ..,,0- t , .

>""s (/.}
;

rom an order nialdn™ feo to^'"''',"'l^'
'-^^ "''Jor o? set'"" '"'. '.Tdcr discharging a ruleS 1^*" '' "'^"^"i-'i wandamuaS

"itlcr of justices fr)
•' fVnn?fUT •"^' ^ "rtior<iri Un- romn^T'^^'^^

fiction to a CouiitV <W Jud'e ^ •^^
"^" '^PPJi-tiorfor"'f3ro-

lourt upon an interlocutorv m ifV, ,:
^'?'!' ^n ordcrof a iJivisionnl

..on(;):,irom a decision o/a^iJl^^TSt" ,f
'^ ^loctio^ S^

5 .<
: from n v„4'„.„i-l

P°e'^^ .feossions unc or ih^ ,r:A^^^'^vO,

urn IT l'>,f> T< 7' - '^ -^^vusional ('0117+ „« —-v...v^u iiuci-

.

''" ^^''^''^ V an arbitrator

VI: Re HhIJ,,/, I ch. D. 11 • 4.5

LT.GS8 where dWoudnut^ippdiau
;«l.emh.,p appeal, and it ^rasS

» Proceechng.s to continue the ap.

n / f ,';-^«e"tors were r glXtaken m the Court bulow. ^ ^

- CI-. 1). 0, : Mansok y. A^„l
pSeopost, p. 991.

,{/') iraMl (Oversee,;) y. L & Y

G14 xi'i.
•' ^- I^- 532; -l) r t

cxxix. ' ^- ^^' post, Ch.

C. 29 • "-^
;

-^9 L- J., M

7CS. ' '^•"•227; 29 W. E.
(") Corporation of P,.f^,.t,^ ,

32 \V. li: ,,5f
''' ^•^ !-• J-, M. C. 60

;

'3k
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Paet XI.

Aitpeal from
decision at or

after trial.

From Cham-
bers.

Interpleader.

When statute

provides tlmt

decision shall

bo tinal.

Appeals from
inferior

Courts.

Aj)2ml to the Court 0/ Appeal.

pur3ua.;t to an order of reference {z) ;
from an order striking a

^^S^^hct'^nlliSlios to the Court of AH,eal.fro.n the deci-

sion or ruling of tho Judge at or after a trial at msi prius, 6ec ante,

^'"

li appeal from an order of reference made at or after the trial

lies to the Court of Appeal {b). .

An appeal lios to tho Court of Appeal from the decision of a

Divisional Court on appeal from a Judge at Chambers (c); Lut no

appeal lies direct to the Court of Appeal from a Judgo at Cliumbers

without special leave ((/). . ,. t i

As to when an appeal lies from an order or decision of a Judg,..

in an interpleader matter, see post, Ch. CXXL, ^' Interpkada:

Cases in which Appeal does not lie.']—By tho Appellate Jurisdidmi
Act 1876 6- 20, " Wlu re bv Act of Parliament it is provided that

the 'decision of any Court or Judge, tho jurisdiction of winch Court

or Judge is transferred to tho High Court of Justice, is to bo iinal,

an appeal shall not lie in any such caso from the decision ot the

nigh Court of Justice, or of any Judge thereof, to her Majesty's

Court of Appeal."

Where by statute no appeal lies, except by special leave of tln"

Jud-e wiioso decision is appealed from, tho Court ot Appeal will

not hoar an appeal from a rolusal to give such leave (e).

As to appeals from inferior Courts to Divisional Courts ot tho

IIi"-h Court of Justice, see Judicature Act, 1873, s. 45, pd,

Ch° CXXIX. Ey this enactment, "tho determination of such

appeals respectively by such Divisional Courts shall bo ilnal, unless

special leave to appeal from tho same to tho Court of Appeal shall

bo given bv tho Divis.onal Court by -which any such appeal from

an inferior Court shall have been heard." An appeal lies l.y special

leave from a determination of a Divisional Cinirt where the apiieul

is from the decision of a County Court, notwithstanding sect, aj

of the Appellate Jurisdiction Act, supra (/), but no a])peiil lies with-

out sucli leave (7). This applies to appeals from tho Mayer's Court,

London (v), and' to an order made on appeal from quarter sessions

under the ruUic lleulih Act, lS7J(/0; and to an appeal from a

decision of a Divisional Court on an appeal from a County Court,

c) Shiihrvol; v. TiifmU,^Q. 13. D.
020 ; 40 L. T. 749 ; li'o \\ . li. 740.

(~-

((0 In re JJan/ieic/.; \2 Q. B. D.
148; o;iL.J.,Q.B.Ol; 40L.T.5S1;
32 W. II. 191.

(/y) J/of/i V. Jim; 49 L. J., Q. B.
605 ; 43 L. T. 425.

(() JJicLmii V. Haii-huii, 9 Ch. D.
243; 47 L. J., Ch. 701.

00 Jnd.iU't, 1873, s. 50, post, Ch.
CXXIII.; Ill rcEhoiii, Ch. D. 310;

25 W. II. 871. As to tho practieo

iu tho Chaucoiy Division, see Jhtit-

Icu V. Xtirtoii, 51 L. J., Ch. 225 ; 45

L. T. 455 ; ;iO W. li. 72. As to tho

practice iu I'rnbate nuitters, see In
re Smith, \V. N. 1881, 3. As to tlio

practice iu Admindty mutters, see

The Vicar, 2 P. D. 29; yj L. T.

782.

(-0 The Ainstcl, 2 V. D. 18G;4;

L.J.,P. 11.

(/) Crush v. r«>w;', 3E.X.D.303;

47 L. J., Kx. G39 (C. A.).

(y) Apidifurd V. Jiclliiis. 3 e, P.

I). 489; 47 L. J., C. P. 015,

(/() Qurrn v. iSwiiuhn Xiie Toitn

L. yy.,49L. J.,Q. B. 5J2; 1:! L.T.

014. An appeal lies from the ]xn\f-

mcut of the Q. B. Division on iioa^c

stated for its opinion by a t'ouit of

Quarter Sessions : Walsall {On rm ij)

v. /.. iV X. W. R. Co., and ///i^;/;

uurik V. Jiaiimr£a!>Uliijt({{'Uijijwn,

auto, p. 009.

In U'ha,

in a. case remitted under ;

decision in an action merob
19.t20r. c. 108, . 2(iS
charging a rule for a certU
or to an order makin<? ab,so]
Court Judge («).

°

An a])peal from tlio Ify
lornierly, error would have
111 the Court of Appeal («\
By the Judicature Act ''l8'

Court of Justice, or any Jui
or a.s to costs only which b'
Court shall be subject to an
or Judge making such order.'
iho above section prohibit'

wiiere the ai)peal is substaut
costs are lelt to tho discretion
to all cases \^-lioro tho apnol]-!
the order of the Court bew'
to interjileader orders (7) l
appeal on the (piestlon as to
bo awarded wiiere the Jud-^o
has dealt T^ith them as if ho w
Iho section only applies to z

but this extends to orders dir
and fho Court will not allow tb
tho appeal for costs another er
ol supporting tho appeal for
missed, the Court of Appeal ,

below as to co.sts (if).

An appeal lies -ohero tlio (
power to make tho order '

Judge, after a trial by furv' rof
without "good cause'" 'beinl? sh
should persouaUy pay the costs

J«»M, 5Q.B.D.95;49'L.7,•M:

^(»0 A/;Yw; V. Tilchmnrsh, 42 L.

Ti ^n ^^(f' ';;
9''.'//^«'' Co., 10 Q.^.D. n04j.<:2L.J., Q.B.3G3; 31

/'V«/w 0/., 1 Ex. D. 408

left to the discretion of tho Court
secOr(!,LXV,r. l.Vol 1 t, fi7i «

'

cLD.l7r"'^"'''^'''^-^''^''V24

3u



In whit Cam an Appeal lies.

071in a caso remittod under 30 (- 'U ir

Court JnAs, («). ° '^^^^"-^ '^ uilo for a prohibition to a ComSj
_

All ii])peal from tJio flavor's fv, f t ,
loniiei

y, error would have h in to fjin r°'1°"' "^ «^sc.s w]iero
uitLo Court of Aj)peul {n\

^° ^^° i^xcliequer CJmmber liesby tlio Judicature id igr-^ .(,

Court sluill bo su^i^talS i^^eS"J?Lt^"r^^-^^^^^^^or Jiulgo nialuiig such order.'' ^ ^ ' '"^^''i^* ^'^ ^eavo of the ( 'oui't
Ilio al)ovo .section nrobihif

vliero the appeal is substan iaiU'^,^'/^^ .T'°^'^ '^J' ^^'^^'^ ^n all case. -As f. .
costs are left to the discretion otVe\w^^^^T' ."^'^J'' ^'^^-^S '° '=°^'^-

to all cases whero the annoHn,;/ i "J* uelou'((>
. Tin. „i;„

the order of the Com? SE'SieT'S^^^'^ ^"'^-^^^ "1 J.f

,

to interpleader orders r^^
" ""i^u leJate.s to co.st.sfyj) n ;,>.r

appeal in the cpija^
to'^^L^^rri^::;!?^'^ ^'^I

-^
" I-vS'

n

bo awarded where the Jud-o has „nf ^ •
°", ^'^^^^'^i costs should

has dealt with them as if ifweJo bounrhr"^^ ^'' .d^.^cretion W?Ihe .section only applies to appeals fo,^f'T° universal rul^ M.
but this extends to orders dii-n/^Jni i

^ °^'d^^'^ as to costs onlv
and the Court will not allow ho^ t^,"b

'°'*'.T *° ^o paidS •'

the appeal for costs another ffZmd o -. "''"'^"^ ^^' '°"P^»S ^ith
supporting tho appeal f?r "i%"^'e,i/°^- t^o me^e pSrpo o

mis.sed, tlie Court of Anno'il n.,T y^' ^*^^°" an appeal is <i;«
below as to costs («).

^^"-^^ "''"""^ va^T the order if it Cotrt
An appeal lies where tho Court lu.l^ i, ,

power to UKiko tho order. Thus it ?,V
^'^'^ •"" J^iisdiction or

,,W/'',y. %'. J'tmlioimi, lien VW^, 5Q.B.D.<j5;w'l.7;m:

^W7y-//-/w, V. TUchmarsh, 42 L.

J.D. ..WjWL J., Q.B..S03;31

fclq/rm Ok, I Ex. 1). 408

In Vt';m ""'''""" "f tho Court
sceOril.LXV. r. l,Vol 1 t, r./i «

'

3n2

,^,_('y)i/.o..../v.7.£-i'^^y^B'.^;

at >,;. 50-' W! ' T' "^';r''^'
*r- It-.

V^';Nami7Sv.o'r7^S''''"^:

^";'{"";' ^- ^<""i^4'7/, 7 Ch D /qi

yi5';32W.fraJi.^-373;60L.T.

I



972

PabtXI.

Appeal to the Court of Apjpeal

of a cUont without giving him an opportunity of being heard (-/);

or an order made by a Master as to costs other than the costa of,

^^st^fal^SaltfwTeS'ol?^^^^^^^ the Court cannot

1 iit^nkn as for instance, an order that a successful defendant

Sl?a;^rco£Sa plaintitiw^^ it •i-ides has no nght to

sue S or where costs are imposed by way ot penalty 6).

Whiro a defendant appealed from an order to pay the costs of an

annlicatLn to commit him for disobeying an injunction, he j^,

aUowed to do so, as ho also was appealing romtho_ judgment of

fin Pourt below on the ouestion of a broach of the injunction (c).

S?f in^he con°^rro case, whore the Court below refused to commit,

am o deredS ihe cost^ of the motion should be costs m the action,

?he plafntiffs were held not to bo ontitlod to appeal ((i). Wiere

howcvcr?the appeal involves a qucs ion of law and pnncip o, though

ft Sso relates to costs, it will bo allowed («) ;
but where the appeal

ns to costs was ioined with an appeal on a pomt wlioUu coUatmd,

ft was hod That \io appeal lay(/). The section does not prevent

an appeal against an order making the payment ot costs a condition

precedent to a new trial (a).
*. i ti. + ii v

^Tho section does not api)ly where the costs aro not left to the dis-

cretion of the Court. This extends to cases where an executor (/,),

administrator(/0, trustco(/), or mortgagee (A-), who has not unroason-

ablv instituted or carried on or resisted any proceedings (/), is cntit ed

acPorcUn- to the rules of the Chancery Division to costs out of a

mrticular estate or fund (m). Thus an appeal for costs has been

allowed by an executor and residuary legatee suing tor adminis-

tration of tho testator's estate (/i), by a trustee suing to ellectuato

fho trust (i), or by an incumbrancer suing to ostabbsh tho priority

of his char-o (k). But a trustee has no right to appeal against an

order for costs when tho settlement under which ho was trustee is

set aside (n). ^
(n) Metropolitan Asi/ltim Bulriet

V. Jim, 5 App. Cas. 582 ; 49 L, J,,

Q.B. 745.

(u) III re Bradford or Milton,

hzi.S., Q.B. Co; oOL.T. 170;

W'l W. K. 238; reversing ti. C, U ^.

'(:)' JIai'iscn V. Maddor, 12 Q. B. D.

100; 50 L. T. 123; 32 \V. 11. 417,

where ou tho hearing of an mter-

pleadcr summons tlio Master had

made an order as to the costs of tho

°''' la)"Dicks V. I'rtte', 18 Ch. D. 76;

50 L. J., Ch. 809 ; 44 L. T. 6G1. See

But,. .cry. Pooler, 24 Ch. D. 273 ;
o2

L.J., Ch. 930; 49L.T. 673.

(M See Willmott v. Barber, 17 Ch.

D. 772 ; 45 L. T. 229.

(A Witt V. Corcoran, 2 Cli. D. 69

;

45 L. J., Ch. C03 : In re Clements,

46 L. J., Ch. 375.

(d) As/nvorth v. Oulram (No. 2),

5 Ch. D. 943. „ „ , ,

(e) In re Rio Grande Do Sul Steam-

s^iLco., 5Ch.D. 282; 46L,.T.. Ch.

277.

If) Graham v. Campbell, supra,

n. (x).

(/() Farrow v. Austin, 18 Ch. D,

58 ; 45 L. T. 227 ; 30 W. R. ,00.

(i) Turner v. llancocli, 20 Ch, D.

303 ; 30 \V. R. 480. See In re Smth

Kniqht's Will, 26 Ch. U. 83; 50

L. T. 550 ; 32 W. R. 417, whure tho

trustees were refused tlio costs of tho

appeal : In re Ilos/cin's 'Iriusts, C

Ch. D. 281.

(/,•) Johnstone v. Cor, 19 Ch. D.

17; 45 L. T. 657 ; 30 W. R. Ill; h
re Bio Grande Bo Sul Steamship Co.,

5 Cl> D. 282.

(/; Seo Inrc Sarah Knitjlit's Will,

supra : In re Cooper, Cooptr v. Vney,

20 Ch. D. 611; 61 L. J., Ch. SCi:

47 L. T. 93, beneficiaries miiiroperly

ioined.

{m) U. of S. C, Ord. LXV. r. 1,

ante, p. 672. Seo Dan. Ch. I'r. oth

cd. 127 1 ot seq.

(n) Button v. Thompson, 23 Ch. D,

278 ; 52 L. J., Ch. 661 ; 49 L. T, 109.

In H>)

Tho Court or Judge mi
decision as to costs(o).
diately after the decision

TJio section applies to
Divisional Court

(</), but i

an appeal from a Master (

13y JuJ. Ad, 187,3, ,9. 4;
mont of tho said High Co
for somo error of law ar
question shall havo been 1
Judges under tho said Act
Majesty's reign, " This sc
Court in criminal cases, ei
not taken in tho High Cou
to grant a rule quashin"'
game (0, nor from a jud^i
as to the validity of a con
nor from a decision on a ca
for contravening the bj-o-
Education Ad, 1870 (a;), no
DivLsion for a certiorari to .

abatement of a nuisance (y
tho costs of an information

'

from a refusal to grant bail
But the section docs not

charging a rule for a manda
a certificate under sect. 7 c
doubtful whether it applies
corpus to bring up a perso
crime (c). It does not apply
solicitor off tho rolls (rf).

There is no rule prohibitin
tlio Court below niado in t

although an a])peal lies in si:

interfere unless it is shown t

(«) Smith V. Smith, W, N. if
alt

,J,^)
Seo May v. Thompson, W.

(?) Perkins v. Bere.sford, 47 L

C(P..10Q.B.D.4o7: In re Bradl\

Muddor, M L. T. 123.

,S''), i"!:'''''
"*"• J^'tlivards, 46 L. ,

y. n, ihi.

2Q. 13. D. 13;46 L. J.,M. C.heo% V .SV,,/,2Q. B. D. 37;
ii J., M. V. 1.

(0 Id.

35^,/'^'/^;^
^--C'W//, 2E.X.D. 331

(j) JMIor V. Denham, 5 Q, B I
«<

i 49 L. J., M. C. 89.
^ "-^
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Ch. LXXXV.

In iL'lmt Cases an Aj.pcal Iks.

d.'l'?s1o°^eS^^^ leave to appealW a
diately after the docL/on is gij-cnM ^ ^' ""^'^'^'"^ f°^' ''^^

n^ontof the said IliShcSrth^a^fc^ltlUt l"^ '^'^^- ^^--^
for somo error of law apparent udoi, n,„ , "f °'' ""^^^^i'- ^^vo "tatters,

question shall have beenVLned Ibi tln« . "'T'^' ?•' *° ^'^^''li do
Judges under the said Act of the eleventh a^^^ °^ t^« ^'^id
Majesty's reign," This section extends to H ^f^^ l^^T °^ ^^^
Court ni criminal cases, even M-horo^he nv," • T*^"'"'

°^ ^^^ ^ligli
not taken in tho High CourtM tII. ^'''^^ proceedings wero
to grant a rule quashing a ^^LviS '10^^'^^'"^ ^?-°'" ^'«f"^
game

^;, nor from a jud|ment on n^pol f
^''"'i'^^^'^ Pursuit of

as to tlie validity of icoSorfoTEVn^^^^^ ^.^f^r ^°"^*
nor from a decision on a case stated byStS^'*^^ ^^^ ' ^"^'
for contravening tho bye-laws of « Jvfr i f

*° '?^ informat on
m,cation Act, 1870(x)^ioxliom an order ^^t' *> ^l^«^entary
Division for a c.,.</„r«n' to quash an order nf"^-

*^? ^'T""'' ^^^^^
abatement of a nuisance (v? nor fronfn J

".^J^^^'ces directing the
the costs of an information i^HboUmcLfiT^^?'' ^t ^''''^^^^^ of
frcmi a refusal to grant bail to a prLZ ?(«')

"^ ^ '' ^- ''' ' ' (^). ^or
Jiut tho section does not prevent in nZL: t

charging a rule for a mandaLuHo Electio^n^ P^ ^^P" ^ ^^^^^^^^^ dis-
a certificate under sect. 7 oftL CorrurP ^^^^^

doubtful whether it applies o a refusal ™'^i'''
^""^ (^^- I* is

corpus to bring up a person aVesterlf., ^'"''"n
^ ^'"* °f ^'«^^«s

.1 hongL nn appeal lio, i,i ,„ch CMoalhoeo'vfffT*'™ ,<"'. ""' '»l"«=tio«,

('j) Smit/t V. ;5^«i7//, W. K". 1882

,,(/') See Mai/ v. Thompson, W. N.

(?) Ferkiiis v. Jicivsforcf, 47 L T
Co. I0Q.B.D.457: In re Brmlfoid
or Ji//o, smn-ii, „. (.y)

.• j/„,,,,-;, ,,_
Miiddur, jO L. T. 123.

Q B^ Tof
^' ^'''"'"'''^'> 46 L. J.,

i ^-n ^^•..''^ *" ^- J-. M. C. 4

91

379; 29 W. K. 92'> '
^'^ ^- -l-

W. I{. GO
•^•'^' 47L.T.030; 31

ii^,''^(t 'r I^">-f'"-'ic/i; 12 Q B DScoAy v.Sy.v/,2Q.B."D.37;'4(i

40( i 49 L. J., M. C. 89. "^ "' " 491, yU3, o05; 61 L. J '6 B L?:

11
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Part XI.

Aiipeal to the Court of Appeal.

or cliil not in fact exercise any discretion, or acteil on a wrong prin-

ciple ( /) Tho Court of Appeal has interfered with orders as to the

mode of " trial (i/), or an order refusing to commit for contempt of

°Whcn a doxondant has obtained leave to defend under Ord. XIV.

tho Court of Appeal have lately laid it down that they will not

entertain an appeal. w\ mi. it,
Tho parties may agree not to appeal ((). ihus, when lay an order

of referenco made by consent it was ordered that neither party

should "bring any error,"' it was held that this precluded an ap-

peal (/). But an undertaking not to appeal will not be efi'oetiud

unless it is embodied in the order of the Court below (/.').

It docs not ajipcar to bo quite settled how far a party who doeg

not appear in the Court below can ajipcal from an adverse decision.

In one case, whore tho appellant did not appear at all below, tho

Court of Appeal refused to hear tho appeal, saying that they could

not do so, but that the appellant might apply to tho Court below to

allow tho case to bo argued there (/). ]n another case, where tho

appellant's counsel did not argue the case in tho Court below owing

to the loss of some allidavits, tho Court of Appeal hold the abovo

case distinguishable, and heard the appeal {m). In another case,

Jcssol, M. E., cited tlio first of tho abovo cases, and expressed a

doubt on tho point, hut the respondent did not insist on the objec-

tion, and the appeal was heard (?0- In a later case, the Coui-t ex-

pressed an opinion that the appeal would lie (o).

Appeal by ono Appeal In/ One of Several Parties,}—Ono of several plaintiifs may
of several appeal although his co-plaintiffs refuse to join in doing so

( p).
parties.

Agreement not
to appeal.

By party rot
appouriug in

Court below.

(f) III re Martin, ITintt v. Cham-
Icrs, 20 Ch. D. 365; 61 L. J., Ch.

G83 ; 40 L. T. 309 ; 30 W. E. 527

:

Wir/iiii/ V. lllffiir;/, 7 T. D. 177 ; 61

L. J.,'r. GO, where at p. G2, /c.w/,

M. It., says, that "Having regard

to the rules tliat govern appeals n-hcn

the Judge has a discretion, tlio ap-

pellant must show that there has
been wliat is called a gross mis-

carriage of justice, or that the order is

clearly wrong. It is not sufficient

that tho Court of Appeal would not
have made precisely the same order

as has been made by the Court of

lirst instance. It must bo shown
that tho Court below has made some
mistake of law, or some mistake of
fact, or that the order is utterly un-
reasonable. Unless Boractliing of

that kind i.^ shown, the Court of

Appeal will not interfere : " Kr p.

Mark; In re Aimr, 31 W. R. 101

:

Ex p. Merchdit lUuilinri Co. of
Lniidmi, In re Durham, Hi Ch. D.
G23, 035; 50 L. J., Cli. GOO: llai/lcr

V. Bcall, 44 L. T. 131. 132: lliin'noiis

V. Tweed, 10 Ch, L). 351», 303, ex-

cluding counterclaim ; In re Tcrrd}

22 Ch. D. 476 ; 47 L. T. 588, scale of

costs; Bcrdaii v. Grem wood, 20 Ch.

D. 707, n. ; 40 L. T. 624, n., commis-
sion abroad.

((/) Oincrodv. Todmordcn Mdl Cn.,

supra : In re Martin, Hunt v. Cham-
bera. 20 Ch. D. 365.

(/() Jarmain v. Chattertoii, 20 Ch,

D. 493.

(i) Joiie.i V. Vietoria Graviiiq BrA
Co., 2 Q. B. D. 314; 40 L. J.! Q. B,

219.

(Ji) In re Hull and Coiinti/ Bunk,
Trotter's Claim, 13 Ch. D. 201.

(/) ICaller v. hudden, 5 (I B. D,

207; 40L. J., Q.B. 1.59.

{ill) Barton v. Titehmarsh, ^y. \,

1880, 110.

(;/) Atlam x. Biehiiimn, 9 Q. B.D.
632 ; 47 L. T. 493 ; 30 W. E. 9;i0.

(fl) l\x p. Sireeter, In re Murrif,

19 Ch. D. 216; 45 L. T. 634 ; 30 W.
E. 127.

(;;) Beelett v. Altwood, ISCh.D,
54 ; 50 L. J., Ch. 657 ; 44 L, T. 060

;

29 W. E. 796.

In U'li

Appeal lij Person not (i

,

latuivsiod in [q) but not
civcumstances, obtain It
pendente tite of tho intore-
inid so may the porsonul'
died pondmg tlio ujipoal U
nicuced by ouo person as n
bi-en made in his favour c
.pfiil, but if dissatisfi(-d\,
(kieudant by ajjplicatioii
obtamed on an e.r imrte ain

4. API
niiJes.']—1\\o mode of

,

Appeal is regulated by tho

Ihj Motion.'I—By P. of S
tlio Court of Ajipoal .'^liall

bronglit by notiuo of m,)( i,

ease, or other formal ])roco(
sliall bo nccessarv. TJio i

iijijieal from tlio wholo or n
tlio notice of motion shall s
such judgment or order is
sliiill .specify sucli part."

Appealfrom Pefnsal of an
|'n;.xr///.r io,..w4e
by the Court below, nu aju)]
made to the Court of Atmo
date of .such refu.'^al. or (vif]
tho Court below or of the Co
time limit imposed by this ru

Leave to «;y)m/.]—When I,-

obtamed on an f.v^wj'/eappli,

5. Time within wh
TimeUmi(cd.]-J\yOr<J.f/,

0} A])poal from any iuterlocuti
iinal or iiiterlocutorv, iu any
except by .special loayo of ij,
tli(^ expiration of twcnt,j.onc d,

3,W <^i-a,rmHr V. Salter, 30 W. ]

l/l','l/" ''"JoV'^'i"'"' ^rarhham '

f' '""".h)Ch.D. 1; 21)\V.E •>•"

-'111. I^ J18; .1[) Jj
Ij' ,).)^

(") As to appeals iu actions pcmb
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lutoiesioa in{<^) but not a pArty an n^.V^T'^^'^''''''
'^efficiently Ch. LXXXV

civeumstancos obtain loavo J anpo ,iS r??'^''
"'^'^^e- ^P^cial ; -^

i)f-/^V«^e n/c of the intoivst of the V .^^^^^^^^^^ i^x"'^' ^^^ assignee Appeal by
iind so ninyrho person:.! ivpros.MiHHv, "f^'

°^^''»"i such leave (r), P^'fn "ot a
(bed ponding tlio ai)],oaU. ^ u' f f^° °^ '^^ appellant who has I"":*^^ *» tho

|nonced 'T -- ixu-sll^l, l^^J^j;--^-^ action^ has beon'eo™!
"*'°"-

been made m his favour, <„,„ ..f/l'V^^
"i" "tilers, and an order has

P^al, 'nit if dissatisfiol Sh f] , ^T"''^ ^'oproscnted cannot an!
^Wcndant by application ' tt ro Sfr.f

*
i'""-^^'

-'^So
obtained on an .. ,„,,, appli.aticni to"Lt Sia^^A^^'^ ^

Ar^aTisregSaSdbj.'iL/'JP';;;;^;^?^^
JS/^^F^^ ^^° ^-ourt of Eulos.

J^!/ Motton.]~Jiy J?, of ,9 C n,.,7 ri-rrr
tlio Court of Appeal sliall be" by vav ofibon^'

""^^
'l^'^'"''^'

*« ^°«°"-
brought by notice of nio(i„n in a TuL°.,, ""- '^n^i shall bo
case or other formal ].roceediui 4her , n ^f'

'"5 "° I^^'^'^^""'
shall bo necessary. The appeUa, t ,un li^'

""^'^^ °^' ^'"'tion
nppoal from the whole or nilfp .',/"; 'JJ'/'^-^ "otico of motion
the notice of motion shall state vlutho fl,'' fT'^ "e" o^'^^^r, and
such ,].Klgment or order is ,, ,ml.i 7 1'° whole or part only of
.hall specify such part."

'""'^^'""^'1 "^. and in the latter caso

).• the Court bei.;, HZZS.a^'f^S:^^ ^-s^bSi^^J^S ^c^T.^f
made o the Court of Appeal • Jl ; -Hi

• *'' P"i'P°'^° '"'-iv bo application,
date 01 such refusal, or w (liin sn. i

'".' ^P''"-' ^'^J's ftom tho
the Court below or of tlio C T^'^'^^'l'S^^^ time as a Judge of
time limit imposed by this rule. i!. ;S;'p.' 0?Sf

""°^''" ^' *« ^^^

Leave to appeal l Wlion 1 ^ <

obtained on an c.;^,„,-;enppli,'l';i,uVP''"^
i« nocossary, it may bo Lcavo to

^
''

appeal.

r A„„.,,l f„„.J.,...A."'.''-
'^.I '" .-. », "Ko arp«»I lotto Court Tim,of Aj.poal from anyintorlocutorv cui-r nv f,

"^ ""^^'""^ ^ *^° ^ourt Timo
fimd or interlocutory, in any , „ ter 'n't b"!"

""^''
"^'^'^r. ^iK-tber limited

(;,).
except by special leave of fie C rt n A,n? f 't'^

,""^^°»' -^'^'^ll.

3,W Cnmrour v. fi„l/f,; SOW. I{.

CO -AV«.v«„i V. I'atioi, h Ch. B
I'^r, •)! L. T. ()88.

(") As to nppnalsiu actions pcnd-

('/) S,-o gcnorany as to t!,p nbiocts
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Taet XI. b}' Ruch loavo, bo brought aftor tho oxi)iration of ono yoar. Tbo

said rcspcctivo periods shall bo calculated, in tho caso of an appeal

from an ordor iu Chambers, from tho time when such order wiis

pronounced, or when tho appellant tir.st had notice thereof, and in

all other cases, from tho time at -ndiich the judgment or order is

signed, entered, or otherwise perfected, or, in the case of tho refusal

ot°an application, from tho dato of such refusal. Such deposit or

other security for tho costs to bo occasioned by any appeal shall bo

made or given as may be directed under special circumstances by

tho Court of Appeal."

Tho time limit imposed by this rulo docs not apply to a notice of

cross appeal given by a respondent under rulo C {infra, p. 980) [z).

—Order—final —Interlocutory or Final Orders.^—Thero is often considorabki dilTi-

or inter- culty in determining whether au order is final or interlocutory for

locutory. tho purposes of an appeal. Tho Judicature Act, 1875, s. 12, enacts

that " Any doubt which may arise as to what decrees, orders or

judgments aro final and what aro interlocutory shall bo dotormiued

by tho Court of Appeal." It may, perhaps, bo said that all ordor^

aro for this purpose interlocutory which do not finally detenuiue

tho position of tho parties in tho litigation, or some portion of, or

question arising in it(((). An order overruling or allowing a de-

murrer is not interlocutory (i) ; nor is an order giving tho party

costs which have been refused at tho trial (c) ; but an order cm-
powering the plaintiff to sign judgment under Ord. XIV. r. 1, is(-/),

«o was an order making absolute (c) or discharging (/)_ a rulo uisi

for a new trial. So is the order doterminnig an interpleader

issue {y). So, also, is tho decision of the Court upon a special caso

stated by an arbitrator who is thereupon to make his award (/,;,

Tho verdict of a Judge sitting without a jury to try sijociti'c

questions of fact as distinct from his judgment is an interlocutory

order for tho purpose of an appeal (/). An order as to costs foriuiiig

part of a final judgment, though added to it on motion, is a final

order (/.). An order referring back a case to an arbitrat(}r, where

tho decision of tho Court cannot dispose of tho wliolo matter, is

(c) K'- p. Binhop, In re Fox S; Co.,

15 Ch. D. 100.

('<) Sec ca.sos rited iu notes {li) to ()()

,

infra, and cp. Kichl v. Ji/irrt/l, 10 Ch.

D. 4'iO : lour v. Loire, Id. 432 : Ju
re atoclitoH Iron Ft<nu:ce Co., 10 Ch.

D. 336: In re Cmiiplun, 27 Cli. D.
392 ; 51 L. T. 277. f?eo riu'iifci/ v.

I/iri/srn, 12 Cli. D. 30,) ; 11 L. T. 007.

(I'l) IrowiU V. f</nnlo)i, 8 CIi. D.
318, 321 : 47 L. J.. Cli. 738. See per
Jiramu-cll, L. J., 5 Q. B, I), at p. 370.

It should bo observed that iu this

case tho demurrer was to the whole
of a pleading, and that a diatiuctiou

miglit bo drawn where only part of a
pleadiuf^ was denuirred to, or when
tho i)loailiuK wua pleaded to as well

as demurred to.

(e) Miiriti/i/i V. I.iiiir. cV York'<. R.

Co., 7Q. B.D. G41 ; uOL, J., Ch. ols ;

29 W. K. WO.

(r/) Slanditrd Discount f'o.v.Ofiinl

dc III Gr<i)n/c, 3 C. P. D. 67. .'<eo per

JSuggitllaf, L. J., 5 Q. B. U. at p. ;i:u.

But see per Jn/ncs, L. J., Att.-Utii.

v. Great Ftutcru It. Co., 27 \V. K ;it

p. 763.

(() niffhton V. Trchcrnc, 48 L. J.,

Ex. 167; 39L. T. 411.

if) inits, Truslic, i\r. v. Jmlw,
\V. N. 1880, 98, 99 (C. A.).

(v) J/cAndrew v. JU(rker,'Q,h. D.

701; 47 L. J., Ch. 310.

{h) Collins V. I'estri/ of r.nhUiw-
ton, 5 Q. B.D. 368; 49L. J.,Q,B.
612.

(0 Knhlv. Barren, 10 Cli. D. 421

;

48 L. J., Ch. 383, and cases supra,

u. (^O-
(/) The City of Manclmter, 5 P.

r». 221 ; 42 L. T. r)21 : M,o'sda, v.

Lunc. iij' I'orks. li. Co., supra, u. (c).

I

Time IvUhin u

interlocutory
(0, but when

jMs final (w). If an iutei
order as a final one, the an
bo brought within tho twer

-Jlif'sal.]—An ordor rofi
declaration or cxjiression o
of tho parties is not a refus-
n more order as to tho costs'
prevent such dismissal beii
creditor's claim in an admir
rulo {(j).

-From Refusal of Ex part
{supra, p 97oj '< ^Vhero an
by be Court below, an app
made to tho Court of App4
date of such refusal, or withi
the Court below or of the Cot

-Jr^m Order ill Matternot hi
;Ibo time for appealing fron
intbeniatterof thet6./;7c//„r/.
of the Companies Act, 1SG2 o]
order or decision uiado in the
ffrmattermtleing an action
ior appeal from auinterlocutoi

^y^'«t must he done within the
be «mrf within tho time limit,
appeal cannot, by reason of tlie
«-t do™ within that timer.)
tbo entry, IS now tho material
tbo tB-ciity-ono days {t).

(«0 Slndirool; v. Tiifmll ^.
See also iW,/v.^,,-VSrf6crD
i-0: Loire V. Joicr Trl A'ty j

^^-

J") '},'''>'du« y- ILerron, 4 Cj D
("UyeCh;/ ana Tette,,, IG Ch

W.X.lSsVloi" ^^'"J'^^'Mrens,

') '"^eo n.s to winding-up orders.
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ji-". inuai, ue or(jV(ji,(,

interlocutory (1), but vrho-n ;< „ 1 1 , ^7

^^fM^nf^^^^^^^ matior Cn LXXXVcm ems a £ual one, tlie appeal from t,-.
"^^'^^^ed in the same -TiLi™^

bo brought within the Wu^oneTaj . („f
"°^' °^"^* Boverthe£

—Iie/iisaL]—An order mfnc,;,,
dajuation or. expression ro"llS.o?^^^^^^^^

but containing, a -EeW,ot tho parties i8 not a refusal ^i h?n tho f) "'^^"i
^« ^« the rights

^'•

a mere order- as to tho costs of a motion .:J°y°-'"/.^'
"•• ^^

i<')- Cprevent such dismissal being a SuSS^^' a'
'\'?°^'«^«d does not;j^-3claimin ^^^^.^^^^^ ^^S^^^^l^

—From Refused of Ex t^nvtc a i

m the mutter of the tuimlhTJ'J °'*'°'' "^" decision made or ^Iv-
'

of the Companies Act, iS "o"iLv Acr^''*"^'r"^''^'^
the provfsi'ons

order or decision made in ho mItttjT'''}''- *^° '^^^> or any
iiher matter not being an action sb ,n i ^^

'^"^^ ^nyh',q,ta,, or in ^«^

^^l'utmusthedoiifi.'„nih,\,ii.,n,. . _
^'''"

r-From orderm matter not
being an
action.

bo «r|-«/ vithin tho time limited fortr °°^'^ »* lotion mvstappeal cannot, by reason ofTe offices b^""^'"'?
^'^' ^^'^^ thojl theat down within that time (s) Tj" "°^ ^^°sed or otherwfso b^

Jo entry, is now the m^tezSi s^tu^T 1 "^° "«tice ami no?tnotwentj-^onodaysf^). "^' ^^ep
(,). feundayg aro inc uded 2

^ bat must be
clone within
the time.

B

{>'} l^iommn, y. Jf, iron, 4 Cj D

(') '^^ ns fo Winding-up orders.

tion orders, aca n. ° "'^'""usfra-

"? to other cases V,:: i; ^"^

Tur. Act: J]; re }^; ^^^'Y^nd. and

4 Kj^ j^i
^'"p' Jn 're GUI.rf

3Go.
•" •'' '

'" J-"»ibcn, 6 Ch. O.
(0 l^.>p. Viney, supra.
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Taivt XI.

From wlmt
poiut tiiiio

ruu8.

Objcotinn,

Low I'iiiscil.

Extension of

time.

Ajipcal io the Court of Appeal,

From irhat Point the Time ntns.^—ln tho caso of an appeal from

a jiuV'inent or ordor, tho tiiiio limited for appealing runs from tlio

liiiio when tho judgment or order is signed, entered or oth'iwiso

pi>rl'<'ct(>d (/'). iiut in the case of a refusal (.>•), the time runs from

Mifli refusal (y), evon though tho Court below makes an order as to

Iho eosts of the motion (;;) ; and this is so in tho case of a refusid of

one of several claims joined in one application, as to some of which

iiu order is made, wliero the appeal is from tlio refusal only [n].

Wliero an application is partially granted, and the applicant ai)i,e;ils,

this is not an appeal from a refusal {b). 'Wlioro aii order ii'tusing

nn application contains any declaration or expression of opinion it

is not a mere refusal {c).
" Whero an action is dismissed at tho

trial, tlio time runs from tho time when the judgment is pro-

iiouiiced(ti).

Ohicdion, how raised.']—"Ko notice of his intention to rely on tlio

objection that tho appeal is too late need bo given by the respon-

dent ; but if he knowingly alloM' his opponent to incur costs in

jnvpariug for tho appeal without giving such notice, ho may bo

deprived of his costs (t) in the event of his raising tho objection.

AVlien the objection is raised and tho appeal dismissed on tlip grouml

that it is too bite, tho appellant will not bo ordered to pay tho costs

of alliibivits filed by tho respondent after the appeal is sot down (/),

Rvtcmion of r/me.]—After the time for appealing has expired,

leave to ajipeal will not bo granted on an ex parte application, hut

must bo moved for on notice (</). Lc,- ve will only be given under

siiecial circumstances (A). Tho more fact that tho Court of Appeal

liave since come to a dilferent conclusion to that at which the Court

i)elow had arrived, is not a sutEcicnt reason for extending tho

(») Old. LVIII. r. 15, supra ;
Fx

]i. (Iiirrard, In re Lcwcr, 5 Ch. D. 61

;

•li) L. J., Bk. 70 : (hxthcrcoh- v. Smith,

W. X. IHSO, 102, 103 : cp. Ilcatleij v.

ynrUm, I'J Cli. D. 3'20 ; 4.5 L. T. 455.

(.!) Sco III re Chii/ctt, Fordham v.

CliKirlf, '20 ("li. D. 134.

(//) Ord. LVIII. r. 15, supra.

(';) III re Smith, Hooper -v. Smith,

2(i Ch. D. 614 : Siriiidclt v. IHriiiiiir/-

li.im Si/mliciit'; 3 Ch. D. 127 ; 45 L.

.T., Ch. 756. As to what is a refusal,

Bco auto.
(t/) Tmif V. .Tdoknon, 4 Ch. D. 7;

4(1 L. J., Cli. 16: Ittrdiiii v. Iliniiiii;/-

hi'iii Siiiiill Arms Co., 7 Cli. 1). 24
;

47 I.. .1., Ch. 96. As to what is a
"refusal," sec auto.

{li) III re MichvWs Trusts, 9 Ch.

D. 5.

(c) III rr Chi/ and Tdlcy, IG Cli. D.

3 ; 43 L. T. 402.

(f/) Iiilrrnatioiinl Fiiiniiridl Sn-

fii'lil V. Cilil of Moscow (las Co., 7 Ch.
11 ''M .i7't. t rii 'I'lS]>. 211; 47L. J".,C!

{e) In re Blyth and Young, 13 Ch,

D. 400.

(/') E.r p. Fardon's Vinegar Co., In
re 'Jones, 14 Ch. D. 285 ; 49 L. J.,

Bank. 74.

((/) In re I.airrence, Frmiett v.

Lan-rcnce, 4 Ch. D. 139 ; 46 L. J.,

Ch. 119. Tho raotion .should l.io iimdo

hofovo giving uotico of apiioal:

SwindeU v. Itirmiii'/hdni Si/iidu-ah'

3 Ch. B. at p. 132, per Mitlisli.L.}.

(//) In rr Mniiclicstir Imi„i„iic

Sorieti/, 24 Ch. D. 488, 497; 5;!L.J.,

Ch. 115; 49 L. T. 703 ; 32 W. E. 325:

Craiff V. Fhillips, 7 Ch. D. 219: 47

L. J., Ch. 239 : In re Ambnsr hike

Tin, Sfc. Co., Tai//or's cxr, 8 Cli.D.

C13; 47 L. J., Ch. 696 : /« tv Jlhillt

and Yuuiir/, 13 Ch. D. 416 : ColUmx.

I'adi/iii'/t'on ( / 'eslri/), 5 Q. B. 1). MS;

49 L. J., Q. B. 012. Tlio princiiilcs

on which tirao limits uro (ixcd, and

on which .they should be extended,

arc fully discussed in tho ju(li;iiicnt8

in tho l;iltrr rnr.r. : ]-':r p. U'nM, I:: r~

II 'ard, 15 Ch. D. 292 ; 29 W. E. 200.

Time within wh

time (/). Xor is tho fact tl
misc'lu-truiDg tho rules (^).
tho time intimated his intouti
lor extending tho time (/).

'

;

futuro rights is not sufficioi
.appellant may, under some
although tho respondent hasc
himself [n],

G. Notice oj

Form and Contents of Notice
whctlior the whole or part onl
from is complained of, and i

part (/)). The notice should s(
will bo moved on appeal (o) \

and any notice will suffice pro
will bo prosecuted {<)). Eut a n
an intention to appeal {r), or th
to appeal (s), will not sulOco
A notice signed by solicitors

oi the sohcitors for tho appellar

Lenfjth of Notice required 1—
'Xoticoof appeal from any ju

tory, or from a final order shi
notice of appeal from any 'intei
notice."'

Under .^pecial circumstances
t

•hort notice of motion {u) If ,

tliat such leave has been granted
I

A party by appearing on tho
I

ohjectioii on tho ground that tho

Service and Amendment of Noli
''ff:';'?y"°^'co of appeal shall
ffectcd by the appeal, and it shaj

notsoaftocted; but tho Court of

{/) Cmg v.I'hilUps, supra.
W In re National Funds ^ii,i,-

''«rp., 4Ch.D. atp.T4 «L
t^Z [^'^/"^""^/'onal Financial
.V.

?,/ V ]W«,, Ga.^ Co., 7 Ch. D-U 4/ L. J., Ch. 258: Iliahtotiv

^•^,^"p V. Slieffield, 21 Ch. D. I ; ,

{«) In re Xnr Cilhio. supra • Col /



'^"^^->^^-n-'mArj>eal must le iron,?,.

mo{i). Nor is tho farf fTnf tu ,

^'^

i.couitruin,-thorulos'(lV JL^f^ctTM)"* ^""^ ^'''^ "^'^lo.l by Cn LXXXV

timo
(

for extemhiig the timo (n. Tho m^vFlf', 1?
""* sufficient ground

iuturo r.ht. is not sWicioit ,r'']\i5,£^^
"^° ojdor ,Ioa1sS

r.ppellunt may, under somo circiimst.n. i

°" ^^^^ P'-^rt of tho

'J r . n .
^'

^''^'''
''•^ ^^'^''''' on Appeal

;,:
!'"'-'n<iiid Contents o/JVot ice (n)l vu J

I
whether tho whole or part oulv of ^hi- '^?^"'° "^ "i°tion must statn t

fl from is comphiinod of and ?i fi f ;V''^°ment or order am 01 Irv?
?^°™ '}"''

rartj,). TlLnotice^koSi
'deal ?k^.t1h"'^^ ^^r^ ^Zt"^

will bo moved on appeal fo) but ,m ,! ^*- ,
^'^° ^ourt of ApDon J

ami any notice will iliffice^ proSlei i !,o"V"'' /T'^ ^« nccSry
wdl be prosecuted

(,) Eut \ mot HuteSfo'. ''" '^''' '^^ '^W'"^!an mtenhon to appeal r. or that tho mrtv t i'™",''"'^''^'^^^^" «f
to appeal (.,}, will not sutlico. ^ "^^^ '^ advised and intends
A notice signed by solicitors -n-l,^ «

ton- or ,„JS fi„., SjS £«-»», *a„, «„.„ „,
/« - «. log of

«„ of ,„p„l i,„.> »nyi„.ert„„„,„?/2»4^<;j^. nofeo^^ '»"-'

L'udcr special circumstanceti tiln p t

'js

short n-.tico of motion («). If tht ,-^7 '"']?' S^™"* ^^^avo to sorro
that such le^ive has bee:l jmntedS '' '^°"° ^^° "^^^^o «Jiould stllo

objeffoiSSS Sit^ttSJSlt^^^P^jl waives any

&nvVe and Amendment of Mike l~Ti n

not so affected
;
but the Court of Appeal m^lTH"" '°^^« P'-^rtiel

""^'-
^Ji "^ iiiciy airect notice of the

notice.

!'
O''"''' \P^!">P'<^ supra.)a r ,.".""/''' supra.

(A) Y;( )( ^aUonal Fluids Aiii/>-

S£tl^S'"^''^'^•^•

/fl/"j''it*'
^- '^''"'#iW, 21 Ch. D. I

;

fe) /« re TFcsl Jewell T!„ ir

as to this cnsf. V?,7r ' ^^^- See

I'- J-, Q. B. C12 ^°^'3rl; 49

Oh 818
, 48 L. T. 840; 31 W R 7nq'
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Paot XI.

Abandonment
or withdrawal
of notice on
appeal.

Notice by
respondezit

—

Cross appeals.

Appeal to t!iv Court of Appeal.

appeal to bo scrvcJ on all or any parties to tho action or other pro-

cecdintr or upon any person not a party, and in tho moantimo may

postpone or adjourn tto hearing of tho appeal upon such terms as

inay bo jnst(Y), and may give such judgment and make 8u,;h order

as mi.'ht have been given or made it tho persons served with su,h

notico^had been originally parties. Any notice of appea may bo

amended at any time as tho Court of Appeal may think ht (.).

The notice should be served on all parties who will bo affected by

the order (s), but a party not served may appear and get his costs [v,

Tho Court has full discretion under this rulo to allow the notice to

be amended as to dates or otherwise; and special circumstances

are not required to justify such amendment («). A person not a

party to an action, but affected by an order made in it, may obtain

leavo to appeal by applying ex parte for it {tX The personal repre-

eentativo of a deceased appellant may got leave irom tho Court

below to carry on tho appeal (?/).
, ,•, ^ j

Tho Court may mako an order for substituted service of the

notice of motion {z).

Abandonment or Withdrawal of Notice on Ajipeal'l—li tho notice

is irrcular or insuflicient and tho appeal ia not entered, tho appel-

lant may abandon it and give a second and proper notice, proviile,!

of coui-so the time for appealing has not meanwhile expired (<(). li

the notice is withdrawn tho respondent should require tho appellaut

to pay his costs, and in tho event of his refusing to do so, he may

apply to tho Coui-t for them (6). This application must bo made on

notice of motion, and not ex parte (c).

If the action bo discontinued pending an appeal, the appeal comes

to an end, and will be struck out of tho paper {d).
j

WTien a party has given notice of withdrawal of his appoal. and '

tho other side has consented, he will not afterwards bo a.\h\w<l to

revoke his withdrawal so as to proceed on tho original notice (e),

Xotice hy Respondent— Gross Appeals.']—^y It. of S. C, OrJ.

LVIII. r. 6, "It sha^^ not, under any circumstances, bo necessaiy

for a respondent to give notice of motion by way of cross appeal,

but if a respondent intends, upon the hearing of tho appeal, to

contend that tho decision of tho Court below should bo varied, ho

(r/) See llwiter v. Hunter, 24 W.

'(>•) See Furnell v. G. W. R. Co.,

IQ.B.D. 636; 45 L. J., Q. B. 687.

(A In re New CaUao, 22 Ch. D.

485i 52L.J., Ch.283; 48L.T 251.

See Exp. Ward, In re Ward, 15 Ch.

D. 292, trustee iu bankruptcy.

(0 Id-

(u) In re Stockton Iron Furnace

Co., 10 Ch. D. 335 at p. 348.

Cx) In re Markham, 16 Ch. D. 1

:

cp. iFataon v. Cave, 17 Ch. D. 19; 44

"(v) Ransom v. Fatten, 17 Ch. D.

7C7'; 11 L. T. 658.

\z) Ex p. War!)urg,In re Whalley,

24 Ch. D. 864 ; 49 L. T. 213.

(a) Norton v. L. S; N. I'. P.. Cj.,

11 Ch.lJ. 118.

(A) Charlton v. Charlton, ICCh.D.

273.
(c) In re Onkwcll fi'lhenes, ' Ch,

D. 706; 26W.R. 577(C. A.).

(rf) Conijlienrc v. lewis, 13 Ch. D.

469 ; 28 W. R. 330 (G. A.). When-

ever an action ia settled whilst an

appeal is pending, notice should at

once be given to tho proper officer:

Scott V. Turner, W. N. 1879, i:3.

(e) Watson v. Care (Xo. 2), IJ

Ch. D. 23: 50 L. J., Ch. 561 :«

L.T. 117: 29W. K. 700.

Notice t

nhull witiiin the timo spocifi
1)0 i)roscril)efl by special ordi
parties who may be affected

i
Kivo 'such notice shall not di

- upon tho Court of Appeal, b
• bo i,'roand for an adjournme

I
iiM to costs." This rulo on

:< called (/). When tho respom
i

ap])cllarit, tho usual notice c

5
inilor tiiis rulo will not .sufE(

i
Tho timo limit imposed b

to this notice by tho rospc
bo ?iven within a sufliciont
heariuf,' to allow of the lengtl

ily r. 7, "Subject to any
notice by a respondent under
ca-o ot any appoal from a fim
and iu tho case of an appoa
days notice." As to what arc
see supra, p. 976.

A resporulont who gives noj
as if ho had prosontoil a cross
missed tho appellant will have
occasioned by tho respondent'!
allowed tho appellant dl. as the
Tho withdrawal by the appollai
lespondent from proceeding

(/).

7. Setting down

,
liyli.of a. a, Ord. LVIII

judj^ment or order shall produc(
of Appeal tho judgment or ore
shall loavo with him a copy o
and such officer shall theroupc
tho same in the proper list of a'
heard according to its order in s
or a Judge thereof shall othen
mto tho paper for hearing befo
appoal."

.

Tho appoal must be set downm tho notice of appoal, or if tha
olfaces are closed, then before \\
Court [m], otherwise the respon(

f.?-J^'
2'0;^^0 L J., Ch. 292 29

)V
.

R, Wo. Soo Ex p. Fame, In re
Om,,llCh.D539,-^tp.l50 i^i;f

CO mnim V. Cornwall, 4-c. 2i.



Notice of Motion on Appeal.

pvo iiuch notice shall not diminish tilu nowLrl o . ^HT''''°" to

upon tho Court of Appeal, but mav in ^th^T
"'^"/^"O'l by tho Act

bo .round for an adj*lrnmoSS -Ihra^peal or fn°"
"^ '^P Poutt.

1X8 to costs." This rule only applies to .rn^f
^ spocial order

call(.d(/). Whenthorespondont'Knn.1^^ ""^V^' "'"'^"y ««
appolhVnt, the usual notfce of IpeaFmuJ 1^"° •

'"°'^'
*^^ °"«'"'^1

mdor this rulo will not suffice (/)
^^ S''*'*'°' """^ "^ ^^otico

Tho time limit imposed by r. 15 (anf>' n o--\ i

to this notice, by tho respondent (vJaAd^'it^ 'fj t% ^"^^PP^y
bo -.von within a suflicicnt time boforo tL n

?"fflcient if it

hearing to allow of the lon-th of not?p« ,„ • ''F^^^'K
^°"^°'^ on for

liy r. 7, "Subject to a^^^^ «
dlV''"'^ "^^ ^^° ^^

notice by a respondent un.loJtrS^t"r°Ll^^^^^^^ T^^ ^," "^''^<'°'

ca.o ot any appeal from a final ju £m?n? bo af .?]\ f'^^
'"^ *^«

and in tho case of an appeal from an in£!l
=''* '^"-^''^ °°tico,

days notice." As to what aro finaraS Xtlnte ?'^'
T^""

^*^'^
<ee 4«;)m, p. 976.

^^^'^ interlocutory orders,

A respondent who elves nofipo la ;« +i,« . .

as if ho' had presented Tcross^p^aU, f' Whl ^^f
""'^ ^^ *° «°^t«

missed tho appellant will havo to^Sav tl LnY "" ^^'^PPo^l is dis-

occasioncd by tho respondent's nSSof^ Tn'
'""'"P^ '^'"',^ '^'^ ^^''a

allowed tho appellant o/. as the cos snf in
ono case tho Court

Tho witlidra^l by tho appellant of h?f n^ ^fP"'''^'^'^*'^ ^°tico (/.).

lespondont from proceoE(/) ^'' ''^P'^^ ^°°^ ^o* Prevent tho
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7. Setting doivn Appealfor Hearing.
By li. of S, a, Ord. LVIII. r. 8 " Tho ,.n,f

"
v «- - rder shall produce to tho pr /"offifofT£^™^ t ^^"T'^^™judgment or order or an okc^^Z X tho Court appeal.5'?i;3ThoVdgm;;t";7orLr\ran^^^^^ ""^''^'^i
"^^^^

shall leave with Mm a copy of the w;.'.- ««?>' thereof, and
and such ofBcer shall ther^eupon set down th/P^'" ^ ^° ^'^<
tho same in the proper list of appeals anT it .) ''T''^ ^^ •^"*°""g
heard according lo its order in SlStuilth^^^^^^ TJ'' ^^
or a Judge thereof shall otherwise dSoct but «r.

^
? /^P"''^

.t^o the paper for hearing before th^' natd in ttn^Jtro?

in£S^rattl!tlTa?L^r^^^ ^^.° ^'^^ --d
offices are closed, then befL the Sxtrl.Vf T''^'^'' ^^°n tho
Court(«), otherwise the respoin^t ^nt&tTeal tt

^,^r\2'0;.0I J., Ch. 292 29
)V.E. Wo. i^oQ Ex p. Famie lure

CO Ilorrim v. Cornwall, ^-e. M.

^"•i 18 Ch. D. 331- .-il T T r^i, na

L.7 J^'g/"'"-'-"''.
4 P. D. 25; 48

W. N. 1880, 09 (C. A.'). ^ ^'''



rroccediiips

whin iippcal

nut SL't down.

Fee.

Notice of

settlemeut.

Security for

costs of aiipeal.

Appeal to the OonH of Appeal.

appeal iH abandoned, and f" liavo it dismissed with costs (/(). If

tlio appeal I. ':ot sot down lU time, tho appellant may abaiulim his

first notice, and -ervo a second, provided Lo does so within tiiu tium

limited by rule IJ ('0-
„ , . ,• .•

When tbo appeal is from til" refusal of an application, it may lu

Hot down without production ui he order appealed from, or a (M.pv

of it, as in that case tho rulo docs not apply (/<) ;
and wlua it is

tho duty of tho respondent t ) draw up tho order, he will ii,,l U
allowed to take any advantage of his own delay in so doing (.;}.

Procecdtiif/s when Appeal not set doivn.']—Ii tho appeal is not duly

set down, or tho notice is withdrawn, tho rcsponclont should ii,,t

appear, but ho may make a substantivo applii atiou on notio' /)

for his costs («). But before making this application, ho .-iKmlil

ai)ply to tho appellant for pajnnent of tho costs (<)> othcrwiu' Lu

will not get the costs of tho application {t).

Fee,"}—Tho fee for entering or setting down or ro-ontoring or w
sotting down an appeal is in general 1?., wliich is paid by ini'ims

of a stamp impressed on a process, a form of which, with the im-

pressed stamp, can bo purchased at tho Inland llevcuuo Ullicc.

{See the Orders as to Fees and Staiiq)s, post, Appendix.)

Notice of Settlement.']—y^hiin a matter is settled after the appeal

is set down, notice should at onco bo given to tho ollicer of tho

Coui't, so as to prevent tho case being pat iu tho paper (»).

8. Securitij for Costs of Appeal.

By R. of S. C, Ord. LVIII. r. 15 {ante, p. 975), "Such (loposit

or other security for tho costs to bo occasioned by any aiipcal slwH

bo made or given as may bo directed under special circmustauci's

by the Court of Appeal."

*Tho fact that the appellant is a foreigner residing al)ro;ul is u

sufficient special circums<-ance to entitle tho respoudi'ut to secu-

rity (a;). The insolvency of tho appellant is also priind facie a suf-

(n) In re Katioiial Funds Assur-

ance Co., 4 Cli. D. 305 ; 46 L. J., Cli.

183: In re Munscl, Ithodtuw. Jenkins,

7 Ch. D. 711; 47 L. J., Ch. 870:

Donovan v. Brown. 4 Ex. D. 148 ; 48

L. J., Ex. 456: Machn v. O'Connor,

W. N. 1878, 144 : Coathorjw v. Lcui',

W. N. 1879, 180: Shoctensack v.

Price S; Co., supra, u. {in).

(o) Korton V. London ^' 2\. W. It.

Co., 11 Ch. D. 118; 40 L. T. 597.

(p) f>niifh V. Grindley, 3 Ch. D.
80; 35L. T. 112.

(q) In re Marker, Goodhnrnc v.

Fo:her(jiU, 10 Ch. D. 613 ; 40 L. T.

4,y&^

'';
)i re O'kurll Collieries Co., 7

£ T) 706 -',1 W. R. 577.

i r*' .'- V. Manset, 2 Q. B. D.
ir; ,',!i W. E. GP"" Machn v.

O'Connor, W. N. 1879, HI : ir.iUll

V. lilocklei/, 10 Ch. 11. 4U1 ; in L. T.

280: Charlton \. CliarlU„i, ItK'h.U.

273 ; 29 W. K. 400 : (\.,ilk,riu v.

Lvwia, W. N. 1879, ivi, wli.ro the

application, wliich v. !i ..ni.ifui. in-

cluded tho setting asidi di t i^.yi'.

executiou granted liv \\.v Li.

below. What costt^ Im.uM !.,, .liloi. ii

is a question for tliu taxni<,' Jliutcr

:

Charlton v. Charlton, siipra.

(0 Griffin V. Allen. 11 Ch. 1).!)13:

op. Charlton v. Charlton, siipni.

(i() Hcott v. Turner, W. X. ISIO,

173.

(.r) Grant v. Itanqiie Frima-

Eyi/ptiennc, 2 C. V. 1). 4;iO ; »V/m
Block Ice Shipping Co.x. liuiud Mul

Steam I'ackct Co., W. N. ISbO, 133,

50/.

Securiti

flcion': reason for ordering 1
vhn. tiio apjieal is unroasoi
or has been unreasonably

(

Uut Jflhcn tiie quosticju iuv(
lint liL'on raised l)eibro in a
onhT tlio appellant to giy
solvency {c). Non-complia,
cvidoin'O of insohoncv [d).
may ho a sut!ifi(..iit s])JciaI ci
hem,? re<iuircd from an insi
wumun(/j. WI,o„ (heap ,..)l

he .-huild ollVr ,0 do so, as c
of the aj.j)liei.',-on for tbo s(
tho plnmrilf or dofoudant is
coinpel tiic appellant to givo
Xo it, V.J to serve tho notice i

bo made promptly (/). it j^
been iiicuned and a time llxoi

Tlio security may bo given
or hy a bond with sureties (;;)
of tiie ajiijhcation aro general
lipiioa! (yy).

i'he amount of tho security
i

appeal
;v).

^

Tlio Court will not gouorall
to ho gn on {r), nor will" they or

A-^'P i'''
'''>"''"''''. 'Spencer V. //,/,/

..L.l 3l.,i, l5/.:yW..^- v/;/';/
Inyyii. I!) Ch. I). 84; 51 L T A.
««;i.3L.T.002.30/.:^Jrfc,^;

lOCh D.atp.;j77;39L. T. 285^A. ;;. h„„cs, J,, re Baitin, Cli ])'
2il: cp. per Coeklmrn, C. J T'T:}

'.. 1
.

.
f-0. As to tlie ease of a com

L. J Ch. SOI
:
In re l-hotograAie

41^:\oL'"'>^:,^^^^^-^'OCh.D.

20&'"' ' "''''''' ^^- ^- 1879,

jf)^!mrke v. TlVnieMoss Collier,

(is f
\'^^' 'JG2; 35 L. '/

f\S:^ iW.«. V. Cotton, 4\

2oi;^

*"'"''' ^•- "'/"''. W. N. 1S79,

^7 '! I. J: a. B. 305. '" •"•

l.'/) l'i(idi)p Coiistantiiie, 4 P. D.



^^<^^''ityMCo,ts of Appeal
fioicnt reason for ordorinc him f„ <,u.^ .

^^^
wh.-. t... appeal i. -nrJ^St^^j:^^!'^' "'"'' '^^P^eially Ch. IvxxVor has Leon unreasonably ^elayc.,! ?/'{;' ".'l'

^'^' """^cossaryr^O
^^"^^^^y-

iJutAvhon tno question i.Wolvo 1 ^ tlu^^,
"'\ '^^ "'''^'^"'^'d to ,lV.s'

.'

oijlw tho uppoilant to r^i.-o S"u'i V m, Tl
'^" ^""'^ «'fi's« o

-solvency (c._ ^Vv"-conii,liancoM-itl b.n,]-,."'?
-^'""'"l «f l«is in"

iviiioneo uf insolvcncv (,/). Unr n« .

'''*^^'' ""''^0 i'^ suHicio f
.nay bo a sn.lioiont ^V^Un^ZZ^ ""'^ "'

f^<^
I'-SS

boni- roquiroil Iroju aii insoUvnt „, ^ ,
^^^'^,^"1^ "« to neurit

v

ho>h.n.ia ,.|„ ,. -.0 do .0, as otherwise o\:,^'r*"^!^-""'o«oeurity,
of thj. appherMon f„r tho security^ 7 ''• ^''^'^ ^o pay tI,o oosts
thoplmutiil or . efeadant is tho am olhnt5;.f

^^^}n'ai^vkx\ whether
;^..npo !,-,,. appellant to l^o ,,^3^1^'^ J^^ }}VV\^o^^on to>o 1. ,, u, serye tho notice i.s neccssarv A 'r"

"''^"^^^' ^'' ^'i^tion
be n.ado prnmptly (/). it i, too hto to ^Lx ^^''l

'''I'i'Ii'-'ation must
boon mcuriod and a time lived V,- Vl 1 ^ P'-^' ""'-i' the oosts hnvn
Tho security may bo ^i Si bv n

'

v"'^
"^' ^^^ m^o^U)

- bj- a bond with ;^uretS00. "l^Sr^ ^ ""'"^^' '» ^'-"2
C-).of tbo appheation are ,eneJly ordSS S J^S^f^^ il'^/g^

^Iho^ntof the secuHty depends on tho probable costs of tho
llio Court will not jronorallv fi^ i

100, D.atj,. ;i77; 30 L. T. "85 •'

A- ;;. 7.v„r,,,9, /,, ,.,, JSamn, 9 Cli d'
2-1: cj. per CcUmrn, 0. J fWv.Av,.My,3C'. P. D. 206'.i7'r T
(-'•r.fO. As to tho case of a «;ra.'
I;nny linns woiuul ui), ^oq JnZ

(-) '''I'v. Brear/ii/, supra

20?k/:"" '•
'^'''"'''•' ^^^- ^^- 1879,

I-- J., Ch. 31 •

4;^' f ^\D. 83; 52

of tho application ^''""-^^'•'^""'I

,(0 6>„.^ V. B^,gue_ Franco

man, supra.ipra.

f' ^- J., Ch. 421
*''''•.'/, supra,

Ilarluck V. Mhl

""- '
as;s-;;:^^j,;.5™.

"""'/, sunra • Wu ^ ^°- ^- Hart-

«ertoa afterrn^ssajL^"'"™^? ^
(y).

-'-^^ ^"Pra, nn.
(.,) and

A i! rn,^''"^' " ^h- D. 741
;

,
(./') Jho\i:n V. i\7,,-//, o n t> T^

^^/^^/^•,u.b:-36;5:
'^•^•^•

I'') i/'i'<i-^V^ ('omOinfiiw, 4 P. D,
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Paei XI.

Staying pro-
ceedings jicnd-

iug ai)peal.

Aj>2^cal to th Court of Appeal.

it is Riven within a limited time {s). But they will stay the aproal

until the socnrityis given (s): ^'"'lit ^t is not given wi hni a m.-

Bonablo time the rcspontlent should move on notice to dismiss tho

appeal for want of prosecution (<)•

9. Staying Proceedings Pending Appeal

Hv It ofS C, Ord. LVHI. r. 16, " An appeal shall not operate

as a staV of execution or of procoediugs under tho decision ap])ealed

from, except so far as tho Court appealed from, or_ any Judge

thereof, or tho Court of Appeal, may order ;
and no interuieaiato

act or proceeding shall bo hivahdatod, except so far as tho Lourt

appealed from may direct,"
. .

i.
•

i i •
,

,

Whore an unsuccessful party is exercising an unrestricted right

of aT)pcal the Court in ordinary cases will make such order for

staviii"- proceedings under the judgment appealed from as v ill pre-

vent the appeal, if successful, from being nugatory (c). But tho

Court will not interfere if tho appeal appears not to bo loud fuh.,

or there are other sulHciout exceptional circumstances_(,i-).

Tho Court will not in general stay tho trial of the issues of fact

in an action ponding an appeal on a question of law [y).

Tho aijplication must be made in tho first instance to tho Court

below (2), and tho application to the Court of Appeal must bo iiuide

on notice (a). But it is an original application_ and not mi

appeal {h\, and need not, therefore, bo niado withm twouty-oiio

days after the refusal of tho Court below {h). Tho costs of tho

application must as a general rule be paid by the applicant (c), but

in some cases, as when both parties aro benefited by tho doLiy,

they will be made costs in the appeal [d).

When the Court makes an order to stay proceedings pending an

appeal, it will put the appellants on terms to speed tho appeal;

and it' will not interfere with tho execution of the order of tlic

Court below respecting costs, except to require the solicitor who is

to receive the costs to give an undertaking to refund them if re-

quired to do so (f).
. . , , -r^-

When an action has been altogether dismissed by a Divisional

(.v) Wihon V. Smith, supra.

(t) Harris v. Flcndng, 30 Vs. R.

5od: I'lj/iiii Y. 6VffV, supra : Jm/dv.
Green, 4 Ch. D. 781 ; 40 L. J., CIi.

257 : Vale v. (Ippert, 5 Cli. D. 03:i ;

25 W. K. 293 : E.v p. Isanc-t, In re.

Jlaum (So. 2), 10 Cii. V. 1 :
Kunilz

V. Senrbwonyh, W.N. 1878, 210.

(11) Wilson V. Cliureh, 12 Ch. D.

451 : Hi/am v. Tnni, 23 W. K. 32 :

rulini i. Gray, 12 Ch. D. 438, 443.

(.r) Id.: I'ale v. Oppert, 5 Ch.p.
909 ; Bradford v. Young, 51 L. T. 550,

W. N. 1884, 194.

(v) In re J. B. Talmer\s Applied-

Hon, 22 Ch. D. 88 ; 52 L. J., Ch. 224.

(;) Ord. LVIII. r. 17, post, p. 994:

Cropper v. Smit/i, 24 Ch. I). 305 ; 53

L. J., Ch. 170 ; 49 L. T. 548 ; 32 W. R.

212 : Giiddard v. Thompson, 3S L. T. supra.

100; 47 L. J., Q. B. 382: Otto v.

Lindford, 18 Ch. D. 394; 51 L. J.,

Ch. 102; 30 W. R. 418.

{a) Itcpublic of Ttru v. Wcgudin,

24 VV. R. 297.

(/() Cropper v. Smith, supra, where

At t.- Gen. v. Sieunsna J/nprorninitt,

i\r. Co., 9 Ch. D. 46 ; 48 L. J,, Ch. 72,

is cousidcred.

(() Cooper V. Cooper, 2 Ch. D. 492

;

45 L. J., Ch. 007 : M<rrg v. yidnlh;

L. R., 8 Ch. 205 ; 42 L. J., Ch. i?y.

Morgan v. Elford, 4 Ch. D. 352.

('/) Adair v. Yoiiug, 11 Ch. 1). 130;

40 L. T. 598 : Eatnesw. lliicon, \V, N.

1881,4.

{,) Wihoi V. Chureh, 12 Ch. D,

454. Sco Grant v. Itanqnc I'ntm-

Egypt ienne, 3 C. P. 1). 202 ; 47 L. J.,

C. P. 455 : cp. Eames v. Emu,

Staying 1

Court no order to stay cai

,
^'iisc the Couz't of Ai)],oaI

I
parties i'rom I'artiug mf

j mf^^Hf).
I ,/^"y application to sta
I House of Lords must bo u
I /ho recovery of costs wi

House of Lords, if tho s
:

piiyable personally undorh
the order being reversed

(/^
if 'in action bo brought'

the C.Hiitin which the acti.
or his (hsereiiou stay the
nppeul is not pleadable us
ursuchastayof proceedi
matter of course, it i.s usim
appellant a])pear to be vexu
iJio a]:poi;ant cannot, it .soo
imike tins api,licati„n unti]
(liat m all cases, where u s|
'j'])«''. the Court ^-ill stay
I xecutiou in such second acti
otherwise, it would bo allowi
winch ho could notdodirec
i<n<^iVoc.yHl852,awrit,
brought until after plaintiff h
meat, and had obtained jud.'
aside the execution of a writ
"Ithou^di sued out and execu
error („1, Tho pendency of nnot prevent it being ploidod I

^0. Erii.,

T tr'uirr^^'"" ^'^'^dht he/or
r-U, Uhen any question of

5.0;4,SL.J., Ch. 090. ' ^''- "^

*'^«"'*, L. It: 5 ir 5^ /r^i"'^-

.K^. ^'f,,"-'-
^Vattock, 5 A. & F



Court no ortler to star cnn ).n „ i

. :h. tiu. Court of aSl3 Im "^''''7""lor this rule luit fn .

nppcal is not ^^]on.^n^L .^°J' °.^"odinff

tJie order being revorscil(/<;. ^ — -« xi^^ku

liio ai:;,d;ant cannot, it soo/nT ,7 !
'"^'"•^'-''' "lerely for lolnLn°

„ ,-, _ , v'^';- -it seems

—Pending ap-
peal to House
<Jt Lords.

Action cu
J'ldgiiient

IJeuiling

appeal.

•^7: "f '

It would bo allowing to.rV^''^''' f^^' 'lotormiue •

which he couhl not do dirnt n , V-^J"^'"'--'''* to d(. tlwf ;, 1- '
,

-

in ^...v?

e

not

C.A.l'.—VOL. 11.
' "•

Evidence on
npl)eal—iro,v
'jrought before
tno Court.

27^
^''^'"'^ ^- -^'-A 3 B. & Aid

u
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Paot XI.

Affidavits.

Judge's notes.

Shorthand
notes.

—Costs of.

Appeal to the Court of Appeal

ovideuco taken in the Court below bearing on sucb question shall

subjS to any special order, be brought bctoro the Court of Appeal

'''MTto any evidence taken by affidavit by the production of

^ ^
printed oopios of .such of the aaidavits an have be.u

printed, and office copies of such of them as have not

been printed: ,, , ,, i i- e

(h.) As to anv evidence given orally, by the production of a copy
'

of the"Judge's notes, or such other materials as the (.unit

may deem exp-dient."

It is the duty of the appellant to bring before tho Court ol Appeal

in tho proper inanner all tho evidence written and oral that was

used in the Court below, antl if he tails to do so his appeal will h,

dismissed (r), ^ l i -i. ^ ^

Whoro the cvidonco in the Court below or any part ot it 1ms ben

taken by affidavit, tho appellant must produce m tho Court of Aiip,,,!

printed copies of such of the affidavits as have been printed ami

office copies of all that have not been printed («). In one case ojlico

copies of affidavits were dispensed with by the Coiu't ot Appeal on

the hearin" of an appeal, on tho ground of expense, and an onl,.r

was made that the officer having the custody of tho original affi-lavits

should attend with them upon the hearing of the appeal m.

Where the evidence below has been taken orally, and the Judgi'^

notes are required, tho proper course is for tho appellant to lunul

to the Judge's clerk a written application stamped with a ii<.

stamp (m), requesting that a copy of tho notes may bo made an,l

furnished to the Court (.-)• I^^ one case, where appellant had Ly

reason of his poverty been unablo to take shorthand notes of tlio

evidence in the Court below, tho Court of Appeal sent a request

in writing to the Judge of the Court below for a copy of liis u,U:i

of tho evidence that" tho appellant might not be prejudiced iu tlie

in-osocution of his appeal (y).
•, , , . ,,

Either jjarty may use shorthand writers notes ot tlie ovuleiici^

given in the Court below as his impression of what took plai'o.

subiect to correction by notes taken by tho Judge (;). The

Court has power to allow tho costs of shorthand writers' not's

properly used on tho hearing of an appeal (<(,), whether taken for

the purposes of tho appeal or not {h). But tho costs of shorthand

writers' notes of tho proceedings in tho Court below will not le

(r) Exp. Firth, In re Cowbimi, 19

Ch. D. 119; 51 L. J., Ch. 475; 46

L. T. 120.

(,s) Sec tlio rule, supra.

(0 SiiMs V. Xorri.'f, 45 L. J., C. P.

148 ; 24 \y. K. 102.

(») S. C. (Fees) Kules. See post,

Apiienilix.

(.r) llemherow v. Front, 28 Sol.

Jouni. 708. Fomerly the proper

course was for the apiiellant to hand

to tho Master in atteiidaueo in tho

Court of Appeal a ]>aiier signed by
counsel, containing tlie name of fho

cnso and of the Judge wlio tried it,

and tho date and plaee of trial, and
stating tliat the notes would lie re-

quired for tho hearing of tho npiiKil

and it was not pro])er to apply fn the

Judge's elerk : SliUiilnnil; v. ISich",

\V. N. 1881, 20;i, \m-ltriimirdl. L,.T.:

Siraiin y. Jliir/xr, Id. 171: Jmhw,
a^iiiinii/is, Id. 178, 179.

(//) Jlinir V. Maanii, 41 L. T..'i

(z) Itc (he, LcmbKi v. Gk, 41 L. T.

|

744; 28 W. R. 217(0. A.).

Or) J/ illy. Jlelrop.DixIrictjhi/l'iii},!

49 L. J., Q. B. 008; 43 L. T,'im;f
28 W. It. 004 : ,Smilh v. CMindi
20 Ch. I). 27, 81.

{/)) Per H>i,/r/<i//,n/and Jhrtt.llJ.i

Jh'iniiirr/t, L'. J., diil)., Jli/lv. Mii}yl

J)istri('t A.iijliiiii, supra, Swl viJ|

euiitra, 7j< uioj y. Atkinson, infra

nlloved by fho Court U'sJwwn for allowino. !^'

-ithoutaniXSf^-
nio costs of shorthand

are sometimes allowed ?«ovidonco are not /'^\ V'''

bj-theComtf>y'^'^"dt
The application to bo nl?must bo mado befom f

entered
(^)

'^^ ^^^

^«tonoverS,;L^i'PoaI

question arise as to tL ',
or assessor.? thoP^

^^o rub

evidence, mttoZ^'^'i}
e.tpedfert." "*^^ oth

of Appeal orT'r,^^°^^"'-*'

printing evidence for fl,'"**
slialibrarthocolfr^°P"^
tloroofshallotSrJ-''''''"^''"^
Whore tie ,Sfr''^^?--'

!>} affidavit, or bv^W^-!?"^^^

>>mrLca,lUyc Co inni i^
'""''"''''•

M'"'
^0 L. T.'' aoo

.''/?• 'io-, «t
l"fi-!/ of S/, J,,,„,j,.^ <">'>'<»/ V.
i6 Cll. t). .i.,9

„/"''- JJ eslminster

2-'CLD,l30, ]/'.'>./''/' ^/«/v.>

W Ash in,rI/i V /j,;,

^^^li.mH J,\^P,j'fP^''<'<H!,n
}M Who./ ;';'/f'-'''^8Ch:
' »o»fs of copio f

'"'^' ••"•0 allnwod

y .s 2

1
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^^'^'^^nce on Apnen?

fowed by tho Court unJ.

mu.st bo made bofm n
}}°^'9'^ *^o costs of .1,. „

entc..ecl
(^;.

'^^f'^'o tho juclgnaont oftWn'n' ^"^^^s' notes

qnestion arise as to fL ' , ^^' "Pon tho ?,nn •

e,,,.,!;™,,."" »"* otto, „.4V',<
7S*? -oflrSSZBy ,' Jr///. ,., ,, „„,
"» t-ourt omy doom

'5".S«, ='„t;-'
*» PoVtTo'CS" b- not loon pH„,o , •

oannct arJiio thn''
''''' evidence is vnl •

^°

_________^
eivon M-ithout special

7?.,;,- *« __ ' ~ .

Where
evidence

lost.

-Ryidonco as to

'ureetiou.

Printing
crideuce.

'''*yo/'A'/. /^L,'; ,,.
' '"'''w V.

22CI..D,l3(i, ',/'/< ^«;v./,v,

""""' ^ Cli. 7) at n * '^/- ^^''''<-

W A.sl„r„rt;, V /),:,

10i.D.69,S- j/,P-Ay''^-''''"'<-!/rr
^M \\lmX''/H^''''''^'-> 8 Ch.'
"»o,ts of CO, i, , ?

'"'*' ''"-o ""owed

fwed also :';,^^r™""«oI will, ^'

WfwA;/ ,('. South 11'. ,

y s 2

2IChI).30r.

l'"sf. p. 98!). See'v ' • ^^'"I- r. 4

^•") li. of N On V t'''^-
I'osf. 1). aS!) ^' O'"''- I'VIII. r 4J. I . *. T,

I'
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Taut XI.

Before whom.

Aiijyeal to the Court of Appeal

which havo occurred alter ho (^a^^^^^^ m
^ ^^^^^^ ^f^er trial

appeal IS brought (o). Upon appeaib
"^ents, such further

or hearing of any
'=^;f^^° °[,,^lf^bseW ^^^^ ^«

*'^S\i1W ^o.n.sto,^ojur^r ovidonco on appeal by

examining witnesses, ho mutobteinl^^^^^^^ Y^^

^^.^^^^^^

notice be«r° the/cfiS^^ ^^ ,^,,^^^^^

consists of ^ffi^^''^y!^?4tS°o his opponent of his'^intentiou to

Buch evidence must gn o /^o^ice -o nis 1

1

^^ ^^^_^_^ ^^^.^

•^n-^^'^^'to arvSl iTto what are sufficient special grounds
notice IS nocessaij

( ).

'll^\\^^^^^^,y^ ,00 In re Chennell, Jones
incascswherosTecmllea^ojsnc

^^^^ ^ ^^^ ^^ ^^^^^^^^.^

V. C7ie«H'^, « ^^•, Y;u T) at Vp- ^5, IIG : Bigshj x. Dickinson,

fSrD l^f £"Vo Sw^^S 5^:^ V/«/., Co.'w^stoj.'s cse, 10

Ch D 57'3 at p. 582 : Tauhr v. Orange, lo Cli. D. lOo.

Aldavs containing further ovidenco will not generally bo

allowed to bo made by witnesses who have been examined vmc voce

at the trial in the Court below («)• „ ,
• » 4.1, ,n •.

If the respondent objects to the appellant using fur her airulavit.

and Ws objection is allowed, he will not bo allowed the co.ts ot

affilavTts filed in answer to those to tho use of which ho objects
)

Affidavi^t intended to bo used in tho Appeal Court must bo tiled

wiai the officer of tho Court from which tho appeal comes (.).

11. The Hearing of the Appeal.

Tip fore w/iom.l—By tho Judicature Act, 1875, s._ 12, "Every

appeal to tho Court of Appeal shall, where tho subject-matter of

tho anneal is a hnal order, decree or judgment, bo heard betoro

not less than three Judges of tho said Court sitting together aud

shall when tho subject-matter of tho appeal is an interlocutory

(ante n 970) order, decree or judgment, be hoard betoro not les3

than two Judges of tho said Court sitting together.
_

Any doubt which may ariso as to what decrees orders or judn;-

ments are final, and what are interlocutory, shall bo dotormmca uy

the Court of Appeal.
. , .^ l- 4.1 n t i

Subject to tho provisions contained in this section, tho Court ot

Appeal may sit in two Divisions at tho same timo.

(11) Korton V. Covipton, '21 Cli. D.

392; 51L.T. 277; 33 W. II.IGO.

(0) li. of S. C, Old. LVIII. r. 4,

post, p. 989.
, ^ ,

(;;) Id. See Sanders v. Sanders,

(q) 'Dtchs V. BrooU, 13 Ch. D. 652

;

28 \V. 11. 525: K.rch«)i(ie mid Dis-

count Bank v. BiUinghHrst, W. N.

() j "ilasHc V. UttUie, 1 Ch. D. oG2

;

45 L. J., Ch. 298: JnnUcc v. Memn
Slvel and Iron Co., 24 \V. R. 199: In

re Chennell, Jonen v. C/ienmll, 8 Ch.

D. at p. 505.

(,«) T«!/lor V. Grange, 15 Ch. D.

i5.

(0 Mitchells. Condy, \V. N. 1881,

16

83
\h) Watts V. Watts, \'i'L.3.,Qh.

GJS.

Th,

TliP Judicafure Act, ]

Judge of tho Court of A
of an appeal from any

1

any Divisional Court of'

! niornber. This .section d
High Court from sitting 1

of wln'ch he is a mombor,
I

or order appealed from (.1'

! liy tho Ajipel/ate Juris,
stituting and holding ])
and for regulating tho ,si

Divisional Courts of Appi
manner rescinded or all

A])]ieal, with tlio concurn
of A])peal, or any threo
Supremo Court of Judicat
of any matters subject to 1

and so much of any ]{u],
any order made under tlii.-

judicc nevortholoss to any
section so repealed, so loj,
affected by orders made in

Powers of Court 0/ Air
1S73, s. 19, "P„rall tho p
and determination of any
uinendment, execution, aiul
niiide on any .such ajiiieal
authority ex])ros.sly given t
said Court of Appeal sliall lui
tion by this Act vested iu (b

,
Ilv/Ae/.V. t'., rM/. AIV

have all tlie power.s and di
of tho High Court, togotJier '

further evidence upon quosti
by oral examination in Com
before an c.vaminor or coin
may bo given without si)ocia'
or many ease as to nuitters
tho ileeision fi'om Avbieli tho a
aju.lgnientafter trial or lieu
nients, such further evidciu
aforesaid) shall bo adniiKcI (

out special leavo of tho Court
power to draw inferences 0/' /
""y f*'- winch ought to huvi
or other order as tho caso nui

phi't,:(\, 1 C.r. 1). 259 V-iT
C.IM:i5.

^- J'- -i'JJ, •!.)£..

'•' Ui, D. ,0(, notiee of n.utiuii
i



'^'^'^Jf'''irhHj of the Appeal.

Tbn Jiu/icafnrc Ad Is;-, ,,41',
^^^

\f^c of tho Court of' Appoal "shall si'';.^; ^f
^^,' 1'™^^'^°^ that no Ch. LXXXV

>f a.1 appeal from any \n\lmtmJ^ 'i'^*?
"'^ *^° toaring ——I

ny Divisional Conrt J Xhf\vXl^Z/^'\'^^ '7 ^™^<^lf °r bf
.e.i)ber. This sodioa .Los ,>„>,,: "i°^ ^^'"'^\ ^^ ^^^ and is a

Jii

anypiwii;n;,rc;;.;i';^/;^r;'S.TrS!'^f"^fV
meniber. This sodioa ,loos n t^ Lnvevor 1^ .

^° T^ '^^^ ^^ ^
Ili-h (flurt from sitting on tho ) o-S: nf

' ^ ^°"*, ''' "^"f'^o of tho
of wlu-.h he is a mon.bor, pr i/locl holoi;"'

"^'^''1^ ^^'^"^ a Division
or onlor appeale.l from (.,).

° ^°°^ "° P^^rt m tho decision
V>\ih(i Appellate Juris,lidlon Ad lS7fi o ip ..^ ,

stitutmg and holding Divisi,,nal C\)i„i ' / Ji
' ,P''^^'^ ^"^ ^on-

an,I for rogrdating tho sittim, "o tl tnf n^A^°'"',*
°^ ^PPoal,

Divisional Courts of Appeal, mav bo mnl "^i'P"'^^' ''^"^ of tho
manner rescinded or \ here Iv the 1^^ -f f^*;^

^''^d*'' ^^ li^o
Al.]..al,^vithtlle concurrenc of ko ord' ?''°t*,°^

^^° t'^^'t of
of Appeal, or any three of i\Zx' ZTlT'^ '^^'^'^!'^ °f tho Court
.Supreme Court of Judicature J^t iSu n. vT!" °/ ^^'^^^ ^

' «* the
ot any matters subject to be n^gul.ted bv o,l£ ' ^°, the regulation
and so much of any i^.l.^s of"(w\7,^,^,t^'

'"^^^^^^^

aiiv order made under this section sir I
1„^ inconsistent with

ju.hcc novortholess to any L'ules f C n t S? fP^''^^^, without pro-
scotion so repealed, so long as s .-b p, ,

'

•''^?
';'. P"''-'*^^nco of tho

aifected by orders made in12^^S^ ^^J^^ -main un-

Poim-s of Court of A)wcal r,» TTn.,.,- -1 -r.

1S73
. ,0, ;< Per al/the /ur L:: of^ ?£ i^cSaH "'^^^ ^''' ^^^ ^f the

and determination of any aimeal wi>b/n A • • ,•
t? the liearing Court.

a.ne,uhne.t, e.ecutiou, au.l 0^;! vl / of'tiT?''^'"'^'
''^^^ *^^°

made on any such appeal, and f 1 tbn ,f
^ i'^'^Sni^^^ or order

have nil the powers and duties ^s to r/ttl;''"/.°f '^^.P'^''^^ ^^^^^ -Of amend-
01 the High Court, together with Sill dis .r r "^ ^^^ '""'' ^^^^nohe mont or
further evidence upon quosti,.ns , f !. t ^ ^ 1

"" --^ J'"^°^' *» «coivo otherw,,e.

by oral examinatio'^a in' 0,.urt by a idavTt or W ?'° % ^° "^^«-
before an examiner or c..nn, issio W-.V '

s ,.1?^?^^^^^^
luav be given without sj.e.ual I...V ,0 , b,f,:,f

^ /'"'"'°^" ovidenco
or in any case as to matters w Vb /

"'^"^"'^^itory applications,
tho decision from which the^,; ,' / ;,::i;«

''^t'ter the date of
a ju.lgnient after trial or heaiim. ot'a S. ^P"^PP^^als from
merits, sue], further evi.len, " vn s

*"

IT
""'"°^' "P^^ tho

aforesui,]) shall In, admitted ,', peehl • r, ImT'^^T «''^''^°'l'"^'^t as
out special leave of tho Court f-l "l, ,"(

'

!
' ?'))'' '""^ ""t ^^'itli-

imm to draw inferemrs of t\ul\,n,n.
"* •'^PP'^'^l ^J^all havo -To draw

^mjordn which .;(.ght to I4vi e na i;ra;;'i';V'''<r'""^ T' """'^ l-^rcnl^oi
or other order as tho caso -y .o^Sfe^^lrlli^^JtSlf^^S '

"'•

'SCh.D. 707, notice of motion i,

Court below amended.

}a ^^ '°
f
vi'lenco, SCO ante, p. 987.

"n T in r^'T-
"''''''• I'l'27(!
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Paex XI.

—To ortlcr

uew trial.

—Interlocu-

tory order

no bar.

Practice on
hearing
—counsel.

—Order of

speeches.

Party not
served.

Non-appear-
ance of parties,

Further
evidence.

New points.

Api^eal to the Court of Appeal.

may bo exercised by tho said Court notwithstanding that tho

notice of appeal may be that part only of the decision^ may ho

reversed or varied, and such powers may also bo exercisedm lavour

of all or any of the respondents or parties, although such respondents

or parties may not have appealed from or complained of the doci-

eion (a ] The Court of Appeal shall have power to make such order

as to the whole or any part of tho costs of tho appeal as may bo

""^The^ Court may, on appeal, allow an amendment which was

refused in tho Court below (c) ; and it is not necessary or proper

to ain.\il separately from such refusal (c), but leave to amend so as

to raise a point not raised in tho Court below will not in general

^B^^To/S. C, Orel. LVIIL r. 5, " If upon hearing of an appeal,

it slmll "appear to the Court of Appeal that a new trial ought to bo

had, it shall bo lawful for the said Court of Appeal, if it shall think

fit, to order that the verdict and judgment shall bo set aside, and

that a new trial shall bo had."
^r • ^ , ^

Byi?. of S. C, Orel. LVIII. r. 14, "No interlocutory order or

rule from which there has been no appeal shall operate so as to bar

or prejudice the Court of Appeal from giving such decision upon

the appeal as may be just."

Practice on Hearing.^—Tv^o counsel (e), r i;.d two only (/), will bo

hoard on each side.
, ^ ,,

The appellant opens the appeal, and the respondent then follows,

and tho appellant has a right of reply. "Where there wore cross

demurrers and the onus was on tho defendant, so that if ho failed

tho result of the plaintiff's appeal would have been immaterial, tho

Court directed the defendant to begin {g).

A party not served with notice of tho appeal, but interested in it,

may appear at the hearing {h).

If the appellant does not appear the respondent may apply to

have tho appeal dismissed with costs, and need not give any ju-onf

of tho service of tho notice of appeal (/). Whoro no one appeared

to support a rule nisi, tho Court discharged the rule, reserving tlio

power to ro-onter it if a sufficient reason was given {k).

Tho Court has power to hear further eyidonco {I), and will some-

times do so by allowing witnesses to bo called and oxamiued dni

voce {m).

As every appeal is a rehearing, cither party_ may, as a general

rule (??), raise and roly on any point not taken in tho Court below,

(«) moitcr V. ITiinier, 24W. R. 527.

{hj As to costs, see post, p. 991.

(f) See ante, u. (y).

(d) 2\'ew Zealand, S;c. Co. v. Watson,

7 Q. B. D. at p. 382 ; 41 L. T. G75

;

at lip. 670, 077.

((') Snccsbi) V. Laiic. S; Yorks. E.
C'«.,1Q. B.'D. 42; 45 L. J., Q. B. 1.

(/) lies V. Assessment CommltUe

of 'JFesi Earn Uniun, 40 L. T. at

p. 151.

(fl) Clarke v. Bradlatigh, 1 q. B.

D. 38.

Qi) In reNew Callao, 22 Ch. D. ISl.

(j) Ex p. Lotvs, In re Lows, 7 Ch.

D. 100: Milgnus Upanicr v. Mar-
chant, W. N. 1878, 214.

(/i) Stokes v. Kromshrodcr, W. X.

1879, 190.

(/) See ante, p. 987.

(w) McCulUn V. Gilpin, Q. B. D.

61(i,

(») Soo per Bramwtll, L. J., Kew

The

.

.=iuhjoct 10 tho power of th
liut an appellant will not
a point which ho did no
there is some OA-idonco in s
is such that hy anj' poss
able to rebut it" if iho 2,oit

//!'/««;•%.]—Since tho ,

tlio Court of Ajipoal
{,,) n

lias any power to rc]iear a'
iionneing tlieir judgmout r

eoijfuied to final judgmeul
n])plieations {t).

12. Juihjmcnt c

Tho order of tlio Court of
Division from which the apj

li either party is di.ssatisf
tho ortlor is drawn up ho ma

13. I

R.o/S.C, Ord. LVIIL r.
to inako any order as to tho
appeal, whieii may sconi just
lant will got his costs (y), oxc
not raised in the Court below
not tho costs of tlio ajipoal {z)

/cahnid, >{r, Co. v. If'atson, 7Q B '

,itp.;iS.': per r'o/A.,,,L. J., />,„:;

(„) (ioddard y.Je/fh'i/s, 40 L. 1
901

:
J[>imi/ V. IfurNi: Lame H O)

D.f.0(;7,);47L.J.,Ch,-?^5l'.

C1.D Jll); ,,1 L. ,r., CI,. .173. '

('/) l-m-tr V, IJoi/d, Ch n 007

L. J U p. p.nirn de Lortuqal I,,

^^;:
A... l^,„,.^,X'l.li

UMnui S,n',rt;,, 24 Ch. J), -m, 495

Sl^"'""
^'' ^^"''''"' ^^ *^^- ^

(") Soo per MMs7,, L. J., J„siiW

(j) Getwral ,S//,iro, ijr. Co. y.
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Ca. LXXX7.
tl

^^''f^earvigof the Appeal.

.Milijoct 10 tlio powor of tho Coiirf nf \ , , ^ ,

Dut un appoUaut will not bo X\?ed\ 'f''
*°^°''',^ ^^'^"^ ^lie costs (o)

a po,„t which ho did not rS iS^t SuM^f ^""^'^ "^^IWthere IS somo ovjdcnco in support of it i^- iZ ?°^"'^' ^'^en though
IS such that hy any possibi itv tJo , .

"''^^uroof that evidonco
ablo to robut it if tLUnt hS boon 2o7(^ '^''''' ^^^I bcoa

/,v;)m,.A(-/.]—•'^incG tho Judicatnrn A.f u
th. Court of Appeal

(,) Hor a:"y USnlV^.i^ff''^
'^'^ ^'^ither Eeheazi..

has any power to rolioar anv anne,! n, ,•
.^^'^ '" or Jud^o fsl

^'

""'na^in,? their judj^ment m it^^ ] n?' ;?l''\^'f^"^ after oncomS
-n|uied to Jinal Judgmouts and loos noToxto T^' '^'""^ ^hls is
n])i)hcation3 (t).

''"^^ "o* oxtoud to interlocutory

of tho Ooiir, r,f A,.„„„i • ,
"^ ''

. „ .,„,,,,,, ,, ^,.,^^^. ^^^^^^ 0/ AppealTho order of tlio Court of Annnol ,•- i

^^^'i'^"'-

.u. CMC, . ^'i^z^i^'^'iss:^^^^^^.^ «"»^t

13. Costs of Appeal

n«l .;,iirf i„ tho Court iwT„S Itn ^° T'.'^' °" •' m

«l. wlud, may SCO,,, just. A,, a 8»Sl' : i f "" '«>" "» ILo 4*

^«//"//r/, ,?r. To. V. TFi/fson, 7Q B T)
atp.;!S2:ptTro//o;,,L.J.,7^:,

.^L>Vv!ftsy'*''
''''^"^'''^'"'•'''^.

(«) r/ftWr^/Y/ vJrfih';,s, 4G L. T.
90-i:7/msfy v. y/^/v^t iVy;;,. 8 ph
D. CO, 079: 47 L. J., Cli. 7.5l' tP "'"'-•' I'dHinur an u„„nni'7 IV-'

fl'.D 88; .11 L. T. 110; 27 W. I{

:c?7(i?''""'
''• ""'"^^' ^1 Ch. D.

W See per .I/;///./,, I,, j^^.
;;^:«'^*"^^'SlC. RD at

(') ttvfW'ff,; ,sy/,v/vj, ij'r. Co. V.

tho order pcHli.nf !
^°"''' ^° ^•'"T

^^'v/^M/lL si/;.J?,-
"t p. 172,

jnust luvo tlo costs of tl.n^'''"""'"bpcauso when noHco of -n'^''^,"'''''
gi.ven,are.sno,Kloutm,„f ^\"^'"^^ ^^

mind wlioti er lo o,^ t'/"«'j««P bis

C79;47L./.,'^bn5i:^''-^-«"'>.
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Taiit XT. of liis intention to contend tliat the order appealed from should lio

viiri.'d, and tho appeal is di^rmisscd, the appellant will have to puy

the costs otlior than those occasioned by the notice (a).

A respondent wlio successfiillj' objects that an appeal is out of

tinio will not bo allowed tho costs of affidavits filed after tho aiipeal

is set down (7)), nor will a rcspoudont who successfully objects to

tho uso of fresh affidavits by tho appellant bo allowed tho costs of

affidavits filed in answer (c).

In the absence of any special order
,_
a party who is entitled to bo

paid tho costs of an interlocutory application to tho Court of Appeal

may tax his costs and insist ou payment at once, and is not bound

to wait until tho final dotormination of tho appeal ('/).

14. rrccecd'iujs after JiuVjment—Execution, &c.

If tho judgment is altered or rescinded tho judgment of tho

('oiu't of Ap]M!al is entered in tho Court below (e). Four days exclu-

sive after the judgment delivered, costs may bo taxed, interest

wlien recoverable computed, and judgment signed by one of tho

Musters of the Court in which tho original jiulgmont was given, as

in ordinary cases (/).
Any further proceedings as are necessary after tho judgment of

tho C'ourt of Ajipeal aro taken in tho Court in which the (iri;,'iiml

judgment was given ((/). If a M-rit of inquiry wore necessary, it

would issue out of such Coiu't (A).

lutorost. l{y n. of S. C, Ord. LVIII. r. 19, "On an appeal from tho IIii>h

Coui't, intei'est for such time as execution has been delayed by tho

appeal shall bo allowed unless tho Court or a Judge othenvw.,

orders, and tho taxing officer may compute sucli interest without

liny order for that purpose" ((').

Tliis rule, it seems, extends to all judgments (/.•). Tho interest is

calculated at 4/. per cent. (/). As to judgment debts carrying iu-

torc t at 4/. per cent., see ante, p. 707.

rrooocdiiijTs

ftftor jii(l(5-

noiit—oxucu-
tiou, &C.

Ot) SCO ante. p. 081, n. (i).

(/') /,'.! p. T'iir(/o)i's ]"ini'i/ar Co.,Tn
re Jours, It Ch. D. 285 ; i'.i L. T. 11.

(r) Mitc/icl/v. Comlij, W. N. 1881,

83.

{<l\ I'/iil/ip.f V. r/iUipps, ") Q. B. D.
00 : CliKmlHrldin v. lUirnwcU, W. N.
1880, 110.

(<') ("p. C. L. r. Act, 1852, s. 155

;

11 (i. \ k 1 W. 4, 0. 70, 8. 8.

(./•) III. Soo7 W. 4 & 1 V. c. 30, ss. 22,
2'>\. As to coui])uting interest, see

On!. LVIII. r. U), infra.

('/) Soo 1 1 a. 4 & 1 W. 4, 0. 70.

(/() Sec 2 Saniul. 101.

{i) This rulo is similar to the r. 20,

T, 'I'. 185:i. Bot'oro that rulo it was
('tiliri'ly ill the discretion of tho Court
wliothcr interest on tho judgment of
tlio Ciiui't bolow should bo .allowed

or nut: Sluphcrd -v. Macknilt, 2 11.

IJl, 'JH4. But 1>y H A: t W. 4, v. VI,

s. t'lO, "If iuiy person shall sue out

any writ of error upon any judfiniont
whatsoever, given in any Cniu-t in

any action personal, and tho C'ourt of
error {(Iminiid v. ('iirlhlr, 5 CI. i\: Fj
ri55) shall givo judgment for the de-
fendant thereon, then interest shall

bo allowed by tho Court of error for

such time as execution has been de-
layed by such writ of error, for the
delaying thereof." This euaotnipiit

was not contiiiod to judgments of

affirinanco {Si/kes v. Jiiin-isuii, 1 B.
& P. 29) ; it was inperativo : J,cri/ v.

.iMiKjridnc, 4 M. & W. ;i:i7. It 'did

not apply whoro tho writ of error

was sued out bcforo the passing of

tho Act : Jhiri) v. Ciimillin, 1 A. &
E. 895. Tho interest was calcu-

lated at 4 per cent. : Lcty v. Laiiij-

ridi/c, supra.

(/) Soo Sijlics V. Ilurrisoii, 1 B. &
r. 2!t.

(/) Levy V. Laiigridijc, supra.

Proceedinr/s r/

Tho costs of an appeal
Division from which the
accordance with tJio dire
peal (?//). An application
Judge m Chambers in thi
the Court of Error (?;).

IJefore the Judicature A
and (he proceedings in err(
roll fo), tho defendant in oi
recovered by tho original
costs in error ; and such e^
I ho execution was sued ou
By Judicature Act, 1873 '

poses of execution and onfo
on any a]iiieal tJio Court of
jurisihction vested in tho 11
When a judgment of tin

reversed, execution, when n,
Jjefore the Judicature Acl

the i.lainfitf in error nii-ht
he might bo restored to Sllh
cuhon on the former iudffm(
money paid over, tho writ o
incxious scire facias ; but ifscm facias (juare restitntioim
™., the sum levied, i-c, mi
(om.r.uwl>roc.Act, 1852 s
ot mve facias must bo tes'
like manner as writs of rev
iwrit ot restitution, tho plaint
obtained redress by applic.,/
Restored to him all fhat had
:'io .ludgment. Under tho pourt would be the proper CO,
It aiijicars that tho Court o^ev. m). When tho Com

the.Yce-Chancellors and di

s

olnmt.il moved the Court of j^nj tor leave to adduce fresiK« of (ho Court had
w.isrcusod: ,t seems that thkion impeaching the decreo
knenced without leave(r)'

J"'^ P'^"''-
V. Bishop, 2-1 L .r V^

verseditlrtopart ^^"'""'^'•*^-

g^^.^'•I'I'•Act,1852.s.„,



^'"'^''^'"^^^'/'"•'^'"/^'""^^-Z-.r.c./,',

Tho costs of an nppoal nm 4-n i r
r^ivision from which tho amx^T? / ""'^ "^ ^^<' Castors of f^n
accnlanco with tho dhoctSL- \''"''Sht Thoy aiotlxodY
peal („,). An "PpHcaticm o ! \,?^#/f"J.

"^ tho' Court c^/1?
JuJj.e in Chambers in tho usual wav r

'''*'°'^ ,^"«t ^- ^"ade to atlie C ouri of Error (.).
^ "^3 • 1 ormerly it was mado toJieforotne Judicature Acts -iffn,. • ,

093

Cn. LXXXV.

Tuxutiou of
costs.

p V"; '"
-^"V. ''''• '"''-'v It was mado toJieforotne Judicature Acts -iffn,. • ,

and the procoediuf^s in error w^roonto''";""''!,"^ affirmance .si,.ncd
lollio), tho defendant in crroi ,m-°^?l

''''^ "" *^o oi'ir,i„al iu,l nm?, /
recovered hy tho origina? SSnt t° °"^,^-^°<^'^*'-^«
costs m error; and siich execKn t^'^-^^T i""'

^^'° ''ama^ a ,Iho execution was sued out as inS ^^'•^•'^"- °^ ^'^^V &cBy/w/,frt/«r« Jrf, 1873 g n T-^^^^^T cases. ^'^' '^'^•

poses of execution and enfoi'comont of n
""'•'"'

V'
^^^' ^^v all the puron any appeal tho Court of AppS las "??:/"f'S"icnt or order n^adojun,;.hct,on vested in the Iliih^Court

, T ''

r^'"^'"' '-^"thority and
^^ hen a judgment of tJio 11,^]"^ "^/'I'^tico. ^

'

'^"^

reversed, execution, wheii I opo^^?'.''*°^ Justice is affinnni
Ik.fore tho Judicat^o ActsT,?' ''T''^ "^t of the Com t,of

°'

the plaintitf in error rnUtt^l^l'^r^'V'^'^^^^'yS^ho nu.],t be restored to all hchmlW 'W
^''^ptitution, in ordei tWcuhon on the former J^idgment hVd I

^^' "'° i^f^^men («) g „^i^*
'"""'ypaid ovp, tho'wrftof eSiftion '''>^'?">''=-^«^^tVj^ /nd'^hoprevious Sf/Ve /acjrts • hnf ,-^, ,,

"""^"tion might issue TrJfi.
"" "^^o

edre/adas .ui Zm^ol^' """"^^^^ ^'-^'l »ot been m 1 n^^
""^

Idion iniKacl, „„ tk! i
' "'« J'Inmlift's romiilv i 1. 'i

''° ".""""•

Execution.

Kestitutiou.

Fresh facts
discovered
after fiiiiil

judgment.

"rseJitastopart ^^'^''^"J»•o-
(") l-miicis V

^'- & ^V. 272.

H '^•'c (-'. L. r. Act ISV) „ 1--

-^ce d. iZffrrry,

?laIlf'''32r-^'''^^'.lLd.Eayni.427;

I'i''U:'Sl^,?"^-'^«\Amlseo

-canlep';;;;f'^^Ch.I..,,,.:;ti
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Paet XI.

How ap-
plications to
Court of

Aiipial to be
muuo.

Appeal to the Court of Appeal.

15. Applications to Court of Appeal,

By n. ofS. C, Or (I. LVIfl.r. 18, " Every application to a Judgo
of the Coui't of Appeal sliall bo by motion, and the provisious of
Order LII. {u) shall ai)ply thereto."

iJy ?•. 17, " "Wlierever under theso Eulcs an application mav bo
made either to tho Coiu't below or to tho Court of Appeal, (jr to a
Judge of tlio Court below or of the ( 'ih. t of Appeal, it shall Ijo

mado in tho first instance to tho Court or Judge below"
(
r).

Officers to

perform duties glial! follow tho
lu Court of

Appeal.

IG. Officers to perform Duties in Court of Appeal

.

By B. ofS. C, (Ml. LX. r. 2, " Officers attached to anyDiviM-,,n
ippcals frcm the same iJivision, and sliail pcrfdiui

in tlie Coiu't of Appeal analogous duties in reforonco toKuchapiiiaiJ
as the registrars and officers of tho Court of Chancery usually i), r.

formed as to rohearings in tho Court of Appeal in Cluiucciv, im,!
as tho Masters and officers of tho C(mrts of Queen's IJench, ( '(iimuo'i

I'leus, and I'Lxchequer respectively performed as to appeals Itearduv
tho Court of Exchequer Chamber" (y).
An order of tho Coiu't of Appeal is drawn up bj' an officer of tho

Division from which tlio appeal comes.

('0 This order contains provisions
as to motions and ajiplications to tho
High Court of Justice. See iiost,

Ch. CXXII.

(.!•) See Cropper v. Smil/i, 21 Ch
D. 305 : 49 L. T. 54K ;

,'52 V. ];
^\-y'

(//) See 7 W. 4 k 1 V. c. ;J0, s.

'^'

ante, p. 992. ' '
'

CIIAV.

ArPE^Vi, TO 1

i '^';
f",'' «/ Lords as a('Ml ofAppeal r

'- I» uhat Cases an Ap^eayiles 9
". Tim- within which Anoeal

'nu4 bo brought..,.,,^
f
'f^ c^.

[As to staying proceedings
Lords, SCO ante, p. 98o.J

1. (Constitution and Juriso

_ , Court
lite not fall within tho pro%ot the practice on appea^is
"tacothokstoryandmrturo,

l>u the recent legislation and th
Hi tkschaptor will probably bopuq'oseso the practitioner. T
01 Lords should bo applied to
irachce arises.

^

Tlio appeal io tho IIouro nf t

" lor sot Appealin Ordinal "
.^IFalingtothoIIousoofSs;

[;;«-ofUlsi:uLVe in;";
I Maiestymay, at any tinw nff!? li

,

Ptent appoint two^ qSfie^
"

Unbary, but such amointnin^'-
commencement of this Act

I

^w7:;jS^tl^ qualified

I

--s of someone oTmoS°o'fc

("h^ Act eame into operation I
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)

CilAriER LXXXYI.

1, f .././,.« ^'ulJ.n.scHciio^^"^

(mlo/Appail "ggg

3. Time within vhich Aiwcnl
miut be brought

.7. g07

\-^>:^'^1ure on Appeal ... ^f^'
'i://''''>''''^'>/theA,pe„y-l

S:li;/''^"'""'""^^oiii:
1011

pn. LXXXVI.

[A.S to staying procoodinffs nnnrlin
Lords, SCO ««^., p. 985.J

°^' ^'"^^"S: 'in appeal to tho House of

1. C.;mW«?^„ and Jurisdiction oftl. n

iracfice anses. ^^ ^^ ^o when any ^liiliculty
re°T.ecti,S if ^^'i'^'^^-

riio appeal to tho House ntT ^

'^^V^ctrng the

Act'S/^«^fro^;\%t-^-]-I3y the AppelHto J • v
n«...'o of Lords in thoVoai;/" '

,^'''^" «^° Pu?poso of M-''''^^°" ^°r*of

patent apj,oint two^ qSfl 7
' "^° Passing of £ ActT'^U^''^^'

'''^'""^'•

<"<l"i«'T. but such anSSSn^rT^f *" ^o lor,L of ' n
^' ^'^•^•^'^ Appointinent

commoncementof thisT?^""' ''^^" "°t take Xt uS"\ " '

' Aporsoushallnot bo I'fl

"'^^'-'^ untu tho

. . ^^S"'

("hi., Act came into operation
Business then pend;,,„'^

^''^<=^- 2).
foi- by sect. 13

P^^'^i^g IS provided

1

I
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Taut XI.

Ecmoval.

Salary.

Rank.

Vacancies.

Privy Coun-
cillor to sit on
Judicial Com-
mittee.

Pengion.

In what cases
au ajippul lies

to the IIouso
of Lords.

or

or

Appt(tl to the /louse of Lonh,

jtidiciiil ofTicos, or has Leon at or Ijoforo such time ni=i af^rosniil,

not Ic.-s than hftwn roars, a ])ractisinnr harristcr in linj,'luiiil

Ireland, or a piacti.sin),' advocate in Scotland.
" Every lord of ajipciil in ordinary shall hold his ofllco dimUt;

pood behavionr, and shall continue to h(dd tho same notwithstiuiilni..

the deniiso ot' tho Crown, hut ho may bo removed iroui mucIi (i||i(|^,

on tho address of hot . Houses of I'arhaincnt.

" There shall he paid to every h;;d of ai^jjeal ia ordinary a salurv

of six thousand jiounds a year.

"I'h'ory lord of appeal in ordinary, unless ho is (jtliorwis,.

entitled to sit as a member of tho Uouso of Lords, shall by yjituo uinl

according to tho date of his apjiointmont bo ent'tled ilurinu' his jiiy

to rank as a baron liy such stylo as her Majesty may bo pi 'nsid (,,

ajtpoint, and sliall during tho tnne that ho continues in liis oHic,. .„

a lord of appeal in ordinary, and no longer, bo entitled to a writ of

sununons to attend, and to sit and vote in tho House of Lords; lii^

dignity as a h)rd of parliament shall not desctuul to liis luirs.
" On any lord of appeal in ordinary vacating his oilici;, I,y ,i,,;,(],

resignation, or otherwise, her Majesty may iill up tho vacluuv hv
tho appointment of another rpialified i)erson. ' '

"A lord of appeal in ordinary shall, if a privy coimcillor, lien

member of the Judicial Committee of tho i'rivy Council, iUHJ,

subject to tho duo performance by a lord of appeal in onliniu y ot'

his duties as to tho hearing and determining of ui)i)eals in tho House
of Lords, it shall be his duty, being a privy coiuicillor, to sit ami
act as a member of tho Judicial Committeo of tlio Privy (

'ouucil,"

By s. 7, "Ilcr Majesty may, by letters patent, grunt to uny
lord of appeal in ordinary, who has served for fifteen yoiu's, or i<

disabled by permanent infirmity, from tho performance of the ilulivs

of his ofhco, a pension by way of aiuiuity to bo continued durin"

his life equal in amount to tho pension which miglit undei' similar

circumstances be granted to tho Master of tho l{olls, in pursuantu
of tho .Supreme Court of Judicature Act, 1873.

"Previous service in any ofBco, described in this Act as n lii^-h

judicial office, shall for tho imrposes of pension bo docmod ('(iuiv?i.

lent to service in tho otiico of a lord of appeal in ordinary uiuK r

this Act.
" The salary and pension payable to a lord of ajijieal in ordinary

shall be charged on and paid out of tho conscilidated land of tlii-

United Kingdom, and shall accrue due from day to day, and .^liail

bo payable to tho person entitled thereto, or to his executors ami
administrators, at such intervals in every year, not beiui,' lonjier

than three mouths, as tho Treasury may from time to time dctw-
miuo."

2. In tvhat Cases an Appeal lies to the House of Lonh.

By tho Appellate Jurisdiction Aot, 187C (39 tC; 40 V. <\ (ji)),

" Subject as in this Act mentioned, an appeal shall lie to tlio Uoujo
]

of Lords from any order or judgment of any of tho Courts I'ollowiiijj

that is to say,

(1.) Of her Majesty's Court of Appeal in England : and

(2.) Of any Court in Scotland from which error ni' :in appi-al at I

or immediately before tho commencement of this Act lay tuj

the House of Lords by common law or by statute ; ami

"

In t

(3.) Of any Court in h,
or 111.mediately bofo
the House of Lords

bv tho Appellate Jurisiln
liot bo entertained by tho
tho Attoruey-Oeneral or oth
whoro proceedings in error
bccri had in tho House of L(

: ollicor.
'

3. Within U'hat T
Time within which Apnenl n

if i.s ''Ordered, that. e?cept
nopcitionot ajineal bo rocei
lodpl in tho I'arliament
withm one year from tho dato
interlocutor appealed from
"In cases in which tho 'nor

ago ot one and twenty vo..r«
rnsoned or out of Groat Ijiif
"' ^'^']%io present his appoi
simo bo lodged m tho I&
idkr full age, discoverture c
out of i)nson, or coming iilto
liocasoslmll any person or po
nccount ot more absence to i/.n
thedato of tho last decree, o,5er

^liiis Standing Orfierig only a,coraftor ho 1st November!
13} Stand,

iiff Order IV. it U^^
Fcsonted to tho Houso within th.
^^^•^^i' losing cases in the a

4. Procedm

I

hoadure on Appectl.l—Jirr ft,,

;.l/'Aftcrthe/lJnoo4nt
tho louse of Lords, and an

*,

omtstrom which an appeal to ?iAct except in manner provided]
oomlmoiisas to tho value Slho

I

The procedure on annealo ir, +i.

jj|e standing Order v., po«t, ,

''')"'E™r' includes a writ of Z



/n tvfiat Cases it lies.

(3.) Of nny Coxxvt in Irelmul fr^, , • ,

^'

it i. ;:o.*mi, ,h»i. c?c,^^i"SJ:'™;;?,'''-J-''J- «'"""»» o„,„

r

iin petition of (i))ioal I)f. v,i,
."^"^ otlierwiso proviiJn,? 1/

'^"'/'^ '•

Kmmlotmoroablonco to,f f ''° """"-oil a loS ,,"''' '"

Timo wifliin
^^liicJi aptioal
nnist lie

I'l'ought.

—Ouo year.

In casu of
infancy, Scq,

on

Cross appeal.

•!. P/-ocec/„re on Appeal,
ho((Jurc on Appeal 7—Ev ih

______!' ^^'^•^^""nster. Those referml fn • i??'" '"^^ "lo '^e^"'^.

^ -___ _____ "^ ^'^ chaiitor
^HJee Standing Order V., post, .„.„, ._ ~~
'^'"'E™^. includes a wnt of ri:^^-^'''^?'^^^A^^
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Paut XI.

Time, how
reckoned.

Lodging
docuinunts.

Sunimai-y of
ordiimiy
procedure on
upijeals.

Petition of

appeal.

Appeal to the House of Lords,

woro published in August, 18S4. Thoy only differ in some slijrht

particulars from thoso published previously. The Directions to

Agents arc referred to in this chapter as " Directions," foUowcil Ijy

the number.
The several periods limited by tho Standing Orders take ofi.iot

from tho date of tho jircseiit<ition of tho appeal to tho House, wliieh

is the date at the head of tho Order of Service (e).

All d(.cumonts must be lodged in tho Parliament Office before

three o'clock on tho day of presentation.

Tho f(jllowing is a summary of tho ordinary procedure oii

appeals (/), viz. :—
1. A proof copy of tho petition of appeal may, when deenir.l

necessary, be submitted to tho clorka of tho Judicial Dep;ut-
ment.

2. Lodgment of appeal, printed on parchment, together -u-itli tVmr

pajjcr co])ies thereof, in tho rarliament OlHce for prosontutii-n

to tho House,—intimation -with regard to rccoguizanco anil

bond.
3. Issue to aj)pellant's agent of " order of service."

1. Payment of 200/., or lodgment of certificato with regard to

bond ; and lodgment of certificato "with regard to substitute

for recognizance.

6. Issue to appoUaut's agent of recognizance and bond for exe-
cution.

6. Eeturn of recognizance and bond.

7. Attendance of respondent's agent to enter appearance, aud
inspect recognizance and bond.

8. Eeturn of " order of service," with affidavit entered tliorcoii.

9. Lodgment of forty jirinted cases and appendix. A proof coiiy

of tlio case may, when deemed necessary, bo submitted to tho

clerks of tho Judicial Department.
10. Sotting down cause for hearing.

1 1

.

Lodgment of ten bound cases, &c. by appellant.
12. Hearing of appeal, directions as to original documents.
13. Directions with regard to abatement by death, or defect by

bankruptc}',

14. Directions with regard to tho taxation of costs, &o.
Wo shall now proceed to discuss each of thoso in their order.

The rdition o/ylp/iea^]—By tho Appelate Jurisdiction Act, ISTG,

5. 3, " I']very appeal shall bo brought by way of petition to the llouso
of Lords, praying that tho matter of tho order or judgiiicut ap-
ealed against may bo reviewed before her Majesty the (iueen in

lor Court oi Parliament, in order that tho said Court may dctermino
what of right, and according to tho law and custom of this reuhn,

ought to bo done in tho subject-matter of such nppeiil."

The first step to bo taken in prosecuting an appeal to tlio llouso
of Lords is to prepare a petition of appeal. Two days' notice of

tho appellant's intention to present tho petition must then bo givou
to tho respondent's solicitor, aud after tho expiration of such two
days, tho petition must bo presented and lodged in tho Parliament
OtHco.

I

ft) Direction 4.

(/) This summary i^ printed in

tiio Standing Orders and Du'ootions
j

to Agents.

Pro

Tho following is tho form

To file Eight Honourablo tl

TholiumbIol'ctiti(
of the (tppdlantX

lour petitioner humbly i

orders, o>>judgmont,c
hcroto(r/)[or, sof.ira:
may bo reviewed bofo
of I'aiiiamont, and tl

said] may bo roversei
tioner may have such
d can be so stated in
Alajesty tlio (iueen, in
meet; and that [her
the schedule to tho a
printed cases as they u
of tlio cause may rcqui
service of such order oi
respondents may bo de(

[Here insert Schedu

Form oi

" From her Majesty's (

In a certain cause [o^-mc
" was defendant. P
whether original jda
added by subsequent

(

^/'T^^^oordovoi [state Court a>
'the words following, viz. [se>
v;Iiok of the order appeabd^n
/rmmpartonb,] Tho ordei
rolorrodtoin tho above pra-
portion complained of beiii"- ,"

"i'Oi^™y complained of beiuqp
l^J'f of beiusi printed in Jion
l\o humbly conceive this to b

your Lordships by way of appoa

I
,
clerk to Messrs.

appellants within named, hercbj

Wlhosclicdule must sot out theti!k;of,and parties to tho causo or
^fr; „„d the decrees, orU
jmbK'uts or interlocutors apne'ilod
agaius

,

,,„,1 where the .ai.ijoa^Ts , nf

>»aklaffai,,stnn,stbedeliK.l'
j^^h,tl>ooveutof(hnautn''r^„,.
m^i)i not being subsrHh;:,/ 'fi
lle^.r/,«..<appeaT. the draft CO,!?
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1

Procedure on Ajjpeal

Tho Mhmug Is tho form of tlio petition :^
To tiio Eisht rronourahlo iho House of Lords

3auy l;o reviewed before hoi iStt tho O
'^'''°"^"' '"'-•'^^"^y

ot. i'arlKunout, and that tlio t fi
"^

i
?"°"'^ "^ ^«' t-'onrt

8ai,lJ ,uay be roversed varied o^- nH^'
^''' «« f^"' '-^^ afore-

tioner may have such otSSiefVS '/' ^'^"* ^^'"^ P°«-
;</:<« /« so stated ia thelral^^^{/J^'''^'''''^^^^^^
Majesty tJie Queen, in hei Couit of p" r''™''°-'

'^^ t» '^« '

meet; and that (here name fh. I ^Y''"?cnt, may seem
the 8che(hile to the apnea 'nv '{T""]"'^')

mentioned in
pnntod cases as they irjto3is^°lTS;f ''^ ^°''°^° '^'^^
of the cause may require in ansXpvif- *''° ^'^cumstances
service of such ordoi^ni the soSovJ • IT ''^PP^'^^ •' '-^'^^1 that
respondents may bo deemS goo^so^vice!

'^"'° '^ *^*^ '^^'^

[//ere ?«ser< Schedule.']
^'^ *^ ^'^"^'^ *^ ^""^ ^"""^^^ (^}.

I'^orin of
petition.

Form of Sotedule
(-7).

^'^jffr original J^ri iJ^Tc^uS''' % ''" ^'^'^"'^
•

0CW«^ ?)» suhseanenf m;lf,.c.
"y,''"''«"M ?« </ifl cause or

"m order of [Lte ?S- J; fc"";"' ^^ ^^'•'' ^'^fMth.f '

"'

" the words following, vi^ fSS ""^
"yT-^ ''^1^P°''^I°'I from is in

" iMeof the order a%l, dTomfm 'r

'
'*f''' '^'"RouoirouT J,eVma in part o„(y] \^ order ofl&' 'r'V^''

'"^'^' ^' ^^'ecdd
"referred to in the abovo praver if .'n .f

""''^ '^"'^ 'luteofirTrl
"portion complained of beii?-. minfol

° t^° ^'o^'ds followinrtho
" Poirriox r«,i,^a-««Z </i L^£ fAr.!^'^^^'«

^'^i forth ord% Z
\\o Jiuiiibly conceive this fn l,« 1 ''^ ^ '^'

your Lordships by way of appeal.
^"^'"^ '=''^^° ^^ b« J^^^^'d before

I, .plerUo Messrs.
^''^^^^'^''y ^^^^ counseling.

oppellauts within named, hereby certify that on tho"'""''
^?'' *^° Cortiflcatoof

"•"" "iiy of notice to

Wlhosclicduo must sot out thoMo of, and parties to tho causo or

J«<lpnents or interlocutors appealed
a?an.sf, and where tho a„„eK

lapbt the wliolo dci
Ppeal t

'rce tho part

cS£:yfev™ig,fV'"Ytotho
«-tin:oofJoSg*«>f5S""s^

CO Wherp Rnt'n».r.i „.. T

rospou-

deuts (X).

*^T'^-^nn^\^.a^r' ei^ir- '-^ -i;

'lero several orders aro an
I*) hi tl oveut of the ant

f*.Uiius not beiuff sul;senhn,l
F(rnph

1 a .stilt,

to

cnn-

headedwitl
ami lluMiatoom

^
'• must bo

uentntOi^. Court
in

w onlei

to

'i>s inust 1.0 writtr'" on tho^-tpa«uonhop,^ehSiS;

\>
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Taut XI.

—Priiitiug.

Signature by
COUUSL'I,

Notice to

rcspoudeut.

Lodging
apjieal.

Order for

service oil

reapondeut.

Security for

costs.

Appeal to the Home of Lords.

, I sorvcci Messrs. of , solicitors for
, tho

witliiu-namocl rcspoiideiits, with a correct cojiy of tho aforcgoinu-

appeal, uud with a notice that ou tho _ day of
, or us

soon after as conveniently may be, the petition of appeal would bo

presented to tho House of Lords on behalf of the appellant.

Tho appeal must be printed on parchment quarto size {I).

By Standing Orda- It., " Ordered, that all petitions of appeal bo

signed, and tho reasonableness thereof certified, by two counsel who
shall have attended as counsel in the Court below, or shall purpuso

attending as counsel at tho hearing in this IIouso."

Two clofir days' notice of tho intention to present the appeal,

together with a correct copy of the appeal (??i), must bo served ou

tho respondents or their solicitors prior to presentation, and a

certificate of such service entered on tho appeal as above {n).

Lodijing Appeal— Order for Service on the Ilespondent.'\—'niQ

appeal, together with four printed paper copies, may then bo

lodged in tho parliament oflico (o), and if tho House bo then sittiii",

or if not, on tho next ensuing meeting of tho Iloiise, tho appeal

will be presented to tho House, and an order made requiring tho

respondents to lodge cases in answer to tho appeal. This order

will bo issued (/)) to tho appellant's agent for service on the respon-

dents or their solicitors, and tho same, together with an aliidavit
{q)

of duo service entered thereon, must bo returned to the parliament

ollico ivithin tho period granted to tho appellant for lodging his

printed cases under Standing Order No. V. (r).

Security for Costs.']—^y Standing Order IV., " Ordered, in all

appeals that tho appellant or appellants do give security to tho

clerk of the parliaments by recognizance (s) to bo entered into,

in person or by substitute, to the Uueon of tho penalty of tivo

hundred pounds, conditioned to pay to tho rcspoudeut or re-

spondents all such costs as may be ordered to bo paid by tlio

IIouso in the matter of tho appeal ; and further, that the appellant

or appellants do procure two sulliciont sureties, to the satisfaction of

the clerk of tho parliaments, to enter into a joint and several bond

to tho amount of two hundred pounds, or do pay in to tho account

(/) Direction 1.

(nt) It will 1)0 found convenient

that tlio ai)i)cllant's agent should

supply tho other side with at least

live additional printed copies of tho

appeal.

(;)) Direction 2.

(w) See also post, p. 1002.

{p) In Scotch appeals, when tlio (

" order of service " is desired on tho _ (.

day of presentation for tlio purpose ~

of staying execution below, the ap-

peal must bo lodged in tho Parlia-

ment Office not later than <j}'.e o'clock

on the day of presentation, accom-
panied by a letter from tho iigeut

stating that the " order " is rcquirod
for the purjiose of staying execution.

(q) Aflidavit to be sworn before a
commissioner duly a]ipoiiitcd to ad-
minister oaths in jKiigland or Ireland

or a j ustico of the peace in Scutlaud.

>) Direction 3.

a) This rocognizanco constitutes a
Crown debt, to which tho Debtors
Act, 18G9, docs not apjily : In re

timith,2 Ex. D. 47; 40 L. J., Ex.
73.

,
of the Fee Fund of the ]

: pounds; such bond, or si
subject to tho order of the

:

appeal
; Ordered, tJiat with

;

appeiil the appellant or an,
' I-eoiuua of tho House o

pounds, or submit to tho cL
sureties jiroposed to enter i
a substitute being ])roposod
name of such substitute-

i

names so pro]iosed for bo'nc
solicitor or agent of tho resp

ttrdered, that, in tho ovei
(luinii- a .iustification of th(
ajrent shalJ, within one M-eel
hiiii to that effect, lodo^n in
"'"''-its by the prcSSf
.spocihcally tho nature of the i
claim to be accepted as surei
stituto ui respect of tho reeo^
property ni question is uninci
ot .such sureties not boino- de,

f>
'li^'meuts the appolla,7t or

troiii tlio date ot an olficial nc
;o hat effect, pay into the ac°
Lords the sum of two hundi

"t the IIouso with regard to
event of such substitute not be
Of tho parlminouts, the appella
".^ua ..og,„,anceinpezUn:

Onh..red that the said bon
entered ,n o by the appella, t

tho parliament office duly
<l"toot ho issue thereof to hoor appellants.

°

On detault by the appellant cabove conditions, tho 1/ipeal to'

V>J XhoDirecHons to Aaents it
costsis.ivenbyreeogniC>:to.
200/ Inheuofthobond,

p.avmFee Fnmloftbe House of iS?^
^'«« of the appeal to the IIoul
fa^Y;'Woto.ii,,iisooTTo
]i..ko England, Western lira,

;£
ubstit;!s,^;Stit^;r?

llictororagontof
thoappdiuit.hofhco within one we draftor

te^t-'^'^loardaysno^^^^



n Procedure on Appeal.

of the Pco Fund of tho House of r. i .,
^001

1(0 1 una ..)t tiio House of Lords fl,n -i
*^® account of thnpound.s or submit to the dork Tt\e,?n,f"^

''^"^ ''^ t^vo hundred
.sureties proposed to outer ijitn ii

^^° P'^^^liamouts tho namc-^^f II
a sab.tituto^ being propo'eJt^^"^^^ '

-}-'' "^ «"^vett'o?name of such substitute; two oler 7^^° '^^^^ recognizance t)?inames s„ proposed for bond and^l '^"^^ P^'^^^^^us notfco of Ht

eluiiutohe accepted as sureti, i ? ^ °"""^''' ''ti-'n of whidi f 1

L

^^9»s'r-^stS£i??li% Stir
ro,n tho date of an official noticLb ff. f'^} '"^^"i i'»ur weeks

of the House with rerrdT '^^ P°""^'«' *» Ijo subfect i,S "l'°

made „nv..,l,I, I rr J^" ¥«uso. All drMff.
""'*', t^0 7"-«''«/a-

'""' of tl>o appeal to The SousrTv.r'f r.''' ""^'ttei/.ZJa!

3 T
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Pam XI.

Bond.

Information as

to sufflcioncy

of sureties, &c.

to be given to

respoudeut's
agent.

Excou'ion of
locoguizance

and iiond.

ileturn of re-

cognizance
and bond.

Objection to

suret'' s or
substitute.

Apiieal to the House of Lords.

to the solicitor or agent of tho respondents. For form of certifi-

cate, see Appendix A. (<). , . , , , «> •
i.- .

"
7. The bond must be entered mto by two sutfaciem; sureties to

the satisfaction of the clerk of the parliaments. The names of the

proposed sureties, together with a cortificato of sufficiency by tho

solicitor or agent of tho appellants, must bo lodged in the pailiu-

ment office within one week after tho presentation ot tho appeal to

the House ; two clear days notice of the names so proposed, to-

gether with a copy of tho cortificato, having been previously given

to tho solicitor or agent of tho respondents. For form ot certifi-

cate, sfe Appendix A. (<).

"8. It is the duty of tho sohcitor or agent ot tho appellants, on

giving tho respondent's solicitor or agent notice of tho names j)r,_,-

poscd^as sureties or substitute, to furnish him with such iiifunna-

tion as will enable him to ascertain tho sufficiency of the proposed

sm'etios or substitute.

"9. Whenever possible, it will be found convenient to lodge tlio

above certificates, &c. relating to the recognizance and bond at the

time of lodging tho appeal. When this cannot be done, the ap

pellant's agent should bo prepared to stato_ whether tho recofrni-

zance is to be entered into by tho appellant in person or liy substi-

tute, and whether a bond will be executed or tho 200/. deposited.

"10. At the termination of one week from the lodgineiit of tlio

above certificates, the bond and recognizance are issued to the solici-

tor or af^ent of tho appellants for execution before a commissioner

appointc(l to administer oaths in tho f?upreme Court of Judicature

ill England or in Ireland, or before a justice of tho peace in Scut-

land.

"11. The bond and the rocognizanco (whether entered into l)y

tlio appellants or by a substitute) must bo returned to the parlianieiit

office within one week from the date of tho issue thereof to the

solicitor or agent of the appellants.
" 12. If objection bo taken by tho respondent to the sureties or

substitute proposed by the appellant, the respondent's agent must

address a letter to the cleric of tho parliaments setting forth tho

nature of the objection. This letter must be lodged in tho parlia-

(<) Fonns to be filled up can bo

obtained on application totlie Judicial

Department. Tlie following is the

fomi :

—

*' Lodged in the Parliament Office

on tho day of 18 .

In the House of Lords.

'A. and others v. B. and others.'

In compliance with Standing Order
No. IV., I [we] submit the names
of [ full mime] of [addn's.i] and [full

\ „ r , , T ( as fit and
name] of [addiess]

| or, as a lit and
proper sureties )

^^ ^^^^^^. j^^g ^j^^
proper substitute j

( bond \

I
recognizance

J

thereby required

:

and I [wel certify that, in
I
my i

) our )

belief, the said [fiill iiiniir] ;md the

said [f"ll name] |

'ii'^.t'ich

|
^.^^.^^

upwards of
|

^^^^'^
I over and

abovo |*}jPg'Mjustdebt3.

This cortiticato may bo signed by
tho country solicitor or agent of tlio

appellants.

I [we] certify that a cojiy of tlu;

abovo certificate, witli two clear days

notice of tho intention to lodge tlio

same in the Parliament OfTioe, has

been served on the solicitors or

agents of the rcspondeuta.

To be signed by th. Loudon soli-

citor or agent of the uppcllauts."

Pi

mentoffico within ono,,-cc
sufficiency in tlio parli^r,;;;

. ,.iy- }.^ ™o ovont of t
justification of the surotio
week from the date of an
in tho parliament oflico

,

,

sureties setting forth s, o
consuleration of ^q^i^^. Jr
respect of the bo„5 a, ,,!^
19 unincumbered A
^orvedonthoagontoftE
thopadiamcnt

office, j?
'

affuiavits, tho sumo shou
, hcop.es haying been servedor

14. -ft on perusing and
of the ])ar laments deems
appellant IS requi,e,i to lav
si.m ot 200/ as socurit^ „weeks kom the dato of a^„
ments intimatinc hi« ,7; /• .

default of such p^amo-^'li'
stand dismissed. ^"^'^'^^^

of the substitute boCSey,
satisfactory, tho annnM

"'1°""-'''

entered theiwn, within th;,r""

defauItthoappoirS;;iti;rl

attend at tho Parll"«^o£offi „'•';.

due execution of thn Z ^'

names in the annnn.n ™''T"^'"'

'^^tioAppialCWmSteoJo;^''

^^t-pisto7i^;;l^CK^^^^^

le

{«) s, e mfra.

3 T



^'•oce^^urc on Jj,j,eaL
racnt offico within fHI r>« , ,

sure los setting fo,4), 1 !".• '.'"'."ivit or nffl,(„" A° V'^* o^ect, lodrro substitu «
°'

week fro;:;'l^a!Z7:S':;,^^rnVV:^a'I'S^ am tho parliament o(J co , ir'
""^^^o to hfmTof^^^/^rtliin "qq

sureties settino fo,f), "• """''ivit or nfff,^ •,
"^''^t effect, IocIm

eonsid.nUion°o1 wLtrfif>' "^ "S^of^ thV'° ^^'^Sl
mspoct of the bond ami .,7^

,

'
'"'"^ to bo acpn^f.i P^Perty in

is uniucumborod A '" ''"'''"nng that
;1"'°P^°'^ "s sureties in

-vcl „„ the agent of ul^^r^!^,
^''" "''i'^i 'o?SlS/'^ ^"^^-^

afficiavits, the samo shou . 1
,' T^^'^^'^^'^^t. dos ra fn^

^'?*' '''»«^° in
copies having been servo '.''f''''^'"'^

^'^"^ •!« itt o dnl ^^° ^"""'er

oftlieparhament.sdoon.«fi ^""^''t'l'ing thp^n V<fl , "v
•

f'^-
-^ ."" perusing nnd , • P'

"^ °^ "lo a,:
of theparhaments doonis ' '"'"i"«" "^^"^o a
appellant IS required to ,,av ; ^'f,'^'' ^"''^tios not'^nH^^' Y"^ ''^^^k
sum 200/ as socurit^ „"/;,' "'" I'^^o Fund of Sff/""3', the

"ri"-"""" '» iucjuired to im,. ; /
sum of 200/ as socurit^ „"/;,' "'" '^^eo Fmul of th^'Tr'"^''

^^^^

weeks horn the dato of ,.„
• '," ^"'^<« of tho n,?, ,

-^^°"so the
monts intimating his d;«l

/•""'"' '"'ti.'o bv thn I^T^ ^'i^^i^ four
^lofaultofsuchp^^^J^,^!^^^^^
•stand dismissed. ^ °"* ^^^^'^ the j.eriod afoSf/ '"''"^^'^«- la

''15. The like practico i. f ,

^° ''"PP^^^ ^i"
stitute for the rocon-rn-l

^" '^^ ol'sorvod wffJ,
of the substitute bolL^om'V't'^ ""'^ SoSV'ff ^-^.f^^

«"b-
satisfactory, the ap,elJn !,?"'' ''3' "^" ''lork of tL * /•" ^^° "vent

Aw^'-ancehynespondnitl Tl ,.
T'lio purpose lodginlr n..;, t V"^^'° ««JK'itors of fl,„

j'''ie C(Mfs.]—After thn tv

T„, , iV ;.!"J^>'ff Vases, 1— Dv <?/ . ^

.

^P]*undix there

{«) Set

Time for
iodgm^r.
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Paet XI.

Expiry (luring

recess.

Extension of

time.

—Form, &c. of

printed cases.

Eeferenco to

report of cause

below.

Reference to

documents in

appendix.

Appeal to the House of Lords.

1111 ,-., iho Povli'iniciit Office within six weeks from tlio date
Lo lodged lu the 1 •"i/^^}J\'="; ^.V . .he House ; iu Scotch and Iri^h
ofthcpresei^aUon^^^^

^«t down for hearin,

£iJrS)l:Si:^;lxla&o\.^ on default^,, th.

^4si^dj:^ss"i:--^
JxtenS t/theihird sitti.g day of the next ensuing nieetmg ot

^^LpEn'ii'sh appeals six weeks time, and in Irish and Scotch

appeals efght weeks rime, from .the date ot the presentation o tho

3ioa is Kranted to all parties to lodge printed cases and the

a en iix thereto. These periods, ^J^ou expiring dumig a recess ot

?he House, are extended by Standing Order No. VII. 1 etitions

foi extension of time, lodged during the prorocjatwn of Parlnuneut

unless the House of Lords be sittmg tor judicial business) m cases

SSwhich time has been already extended on petition, do not preveut

tho dismissal of an appeal (?/).
i i i i

•

The petition must bo engrossed on foolscap paper, and lodged m

the padiament otlice, if assented to by respondent s agent. It not

assented to, a copy, and two clear days' notice o intention to

Jreseut mu^t be given to respondent's agent, and the ongiuul

petSn, and a dupUeate thereof, lodged m the parliament oihce.

-Form of printed Ca6e8.]-The case and apponcUx must bo printe.l

quarto size, with seven or eight letters down tho margin and tho

St e Pa^e of the appellant's caso must contain, at the top, a ro-

ference'to tho report of tho cause below, it reported, or, it not

eportcd, "catchwords" or "index words" >milar o those pre-

ixS to reports of causes in tho Law Reports Iho case and

appendix should bo submitted in prooj to tlie clerks in the Judicial

^
Where" reference is made to a document printed in tlie appendix,

tho caso must contain a marginal note of the page ot the appendix

(w) Direction 20. Tlie followuij'

is the form of petition, to extend

time :—
„ ^ ,

«
' In the House of Lords.

{Insert short title oj came^^

To the liight Honourable the

House of Lords.

The humble petition of the ap-

pellant

Showeth, ,

That your petitioner presented

petition of appeal on the day of

complaining of {insert dates ot

orders or interlocutors cowplouieil of \.

That the time allowed by Standing

Order No. V. {[or] extended by

y„ur Lordships' order of the [sltite

iliiti] ) for the appi^llaut to lodge Ins

printed eases and the appendix, will

expire on the {state date].

That your petitioner [set forth

cause of dela;/].

Your petitioner therefore

humbly prays that your Lord-

ships will be pleased to graut >

him an extension of time until

[specif11 the date to ichich a- 1

tension of time is rcnuired] to I

lodge his printed cases, and!

the appenclix, and sot downf

tho cause for lieiuing.

And your petitioner will ever|

pray.
agents for the appellant.

We consent to the prayer of m
above! ])etitiou. _

agents for the rcspoiuk'uls.
|

(;) Direction 20.

containing such clocumon
to the documents therein
hy Standi,,

ff Order V (

Signed by one or more cou
the ( ourf below, or shall
iiig Hi this House."
The j.rinted case must

.hall have attended as con
attending as counsel on th

Eespondcnt's Case.l—K v,
upon lodging a printed ^as
within tho time specified in
lodgment of tJio appellant''
hearing «•;,«,.&;.. ^ut tJ^c
time attorwards, lodge his
the same position as if he 1

HI the order of service. W
delayed until a day for ],„.
pointed, the respondent is re
his printed case, and subn
make on his petition (c).

-Joint Case.]~In appeals hm their statement of the sub
^uit case with reasons pro n
lore muse in common Wap
neA2>pendjx.]-lt

ig oj^j-
espech.o periods so limited at{e joint case boforomentiono

of such documents, or partTtl
below as may be necessary fc
appeal in st.pport of his easV
bothparhes on the hearing „igraph with regard to the nH
respondent) (,).

P""'
it is tho duty of tJio appell.
lorthopresentationof tE;
Igoftheproposcldoetimente

J;foappeniiifi;S-^a
0! tlio resiiondont ) T7,.. ^

*'./ dLnnZi iS inTv^may bo necessary f, r thn .

f;»al,.such'docunK°nt:'[TS

(^')I''.2',nndpost,%.''!



i'rocedure on Ajqical.

confaining such clocumonf Ti,

inf i.. fbi, H„„" ;.'!;
^''^" i""Toso «f(omii„g °,f„s* "r^r' '»

Ik. j.riiiteil case mii,t 1,
' ""= '"="'•-

n 7 „ ' \"j- case.
he.'pondcnfa Case 1~ A

"Fn.l,Hlging a printed ca4'%^t* '"' °"^J' ^^ ^^oarcl .t fho ^.witlim tho time .specified in\hn i
^''^'^I'onclcnt's case t nL ,

,^'''^ R^spon-
lodgment of tJ.o ip„el],„t^« "^

''''''^'" «^' ^^oi'vice theC n °* ^°''«^°d ''•^"t's ca

time afterwards lofjo." 1- ° ^'?«PonfIent may nov.^I, f*^^
''"^n for

the same position n!^? "%P'-l"t«I case, ad h,„ 'l''^'-'
'"'* «"y

in the order of s ,v ,e W^^ ^f^''^'^ ^^ w W f' L^'t'!
.^'"^^''^ ^^

(leiaywl until a day for l

^'^"' ^««'ever, the ]o lJT,'i'°'-''fi'3d
pointe,! the rosp3oJ?i ^^SJ^e -"- ts'iS"ji^j^L^--
Ills pniitcd case anrl c„i

.1""Gd to petition fnv i
"-'"^"'y ap-

mkeoahispetitiont}^""' ''^ ^'^'-^^'^-^
o'ioi the H°out'"'^'°' '-'-ouso may

—JointCiixp.l Tv, , .

—Signature by
counaol.

^ij?nafure of
counsel to
case.

case.

...(.case .-ith reasons «™ aiT;""""?,?' " '» oplien;,'

The Appendix.l—li i« r>iT i.

respective periods so limifo/i ^''V''^'
O'l ^^lo apnelhr,f v, •

tlioioint case before jSiH '1 '''^°^'''' ^" lodffeE „rii "^/""^ ^^o
of such documents 0"^"^°"*;'^' ""^ a printed a ,1

"*"^ ^^^o- ^i'

kW.as .nay be ie^esiary f?°''^f
"'«! ^S^^^^^^S

i'rFalin^^npportof Ss eai/ Th-*''"^^° "'^ ftearo^muc t' ^7>!'*
both par ks on tlie l.lo, ' „^"'''^ 'iPPonoiv will W^l }.

°^ ^^0
graph with regard to fl"^-"* "'° "PPoal s" 5 ,f"'

^^^« «se of

Tia;;i:!;
":'"^°''*'''°'"'-^^^^^^^^

rdtertho])rcsentation of
"PPelhmt. with as ]i(tlo del.,.

li-^tof thopropose do, ,,
*^^"PP'^al. to furnis t„ ft ^ ''" J'°««iWo

the itppeiK ix^ Tl e ""/ ^'' "»'' in duo com l*" ™^PO"'lent a

d-intsS-thotsSyJU^ -^ --niS wiS,^'Se'
^"^^^

°foMho appendix as J^t ^olicitord of tho n-n.H n ""fi-'na

fca/ d^cume ; nsed
^•?,'i^""1°"t is alloweSo tt '""^'"'^^^

may be necessary for ho .
'""'"'•'"C" "i tho Com/) * ^"J' "'^-

ti^Woal, «uch'documtts i:f
r' "^' ^"^ «««o on t^J at?' ^^^^^

cxamuicd, as aforo-

Tlie appendix.

I'roi'aration of
apjiendix.

Respondent's
additional

documenta.

Wi.i.2,,„napost?a^t3|;ai.
, , S<) Id. 2y.
(0 Id. 22.
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Paut XI.

Post|ioniiic

printiii},' ot

evidt'iico.

—Biiuliiig of
priutcil taai'S.

Lodgment of
cases ill ])ar-

liamout utUco.

Exclmngo of
COSOB,

Appml to tilt House of Lorda,

Bukl by fho respoctivo solicitors, and prints dolivcrcd to the

HoUcitor of tho appellant.) Shorthand notes of argumouts in the

Courts below must not bo printed by cither party (/ ).
_

Tho costs incurred in printing tho appendix will, m tho first

instance, bo bonu by tho appellant, and tho costs of ihouddiUonal

docunionts by tho respondent, but theso costs will ultimately bo

subject to tho decision of tho House with regard to tho costs of tho

In case's whoro there is a preliminary question of law to bo

doi'iiled, it is often desirable to postpone tho printing of tho whole

of tiio appendix until that point is decided, and an order for this

purpose may be obtained [h).

— Iliiiding of Printed Cases.]—Tho following are the directions as to

binding of tho printed cases and printed copies of tho appeal for the

iiso of tho law lords:—

1. Ton copies bound in purplo cloth; two of tho ten to bo

intorloaved as regards the cases only.

2. Short title of cause on tho back.

a. Label on side, stating short title of cause and contents of

tho volume, thus :—
" A and others v. B and others,

Printed Copy of tho Appeal.

Appellants' Case.

Eespondent B.'s Case.

Eespondent C.'s Case.

Appendix (consisting of tho appendix lodged by tho

appellant, and tho additional documents, if any, lodged

by the respondent).

4. Tho volume to bo indented, and tho names of the parties

written on the indentations to their respective cases.

5. Tho bound copies to bo lodged immediately after tho re-

spondents' cases aro delivered in.

In dealing witl bulky cases, it may bo found advisable to bind

tho appendix as a separate volume.

It is tho duty of the appellants' agent to carry out these

directions.

Lodgment of Cases in Parliament Office.']—Forty copies of each

case and appendix are required to bo lodged in the I'avUameut

Ollico to comply with Standing Order No. V. ; and subsequeully,

on tlio lodgment of the Eospondent's Case, ten hound copies (J),

>S'('e directions as to hindinej inintcd cases, appendix, additional docn-

incnis, and printed copies of the appeal for the use of the Jfoi(seon(he\

hearing of the appeal, supra.

See tho directions as to binding, supra.

After tho lodgment of tho printed cases by tho appellants aiulj

rosjiondents, tho respective cases aro to bo exchanged at tho ollicesj

of tlio solicitors ; the respondents' agent supplying the uppellaiits'i

ngont with tho additional number of cases required for tho hounii

copies {k).

f) Uiroctiou 23.
"^'

Id. 24.

a'j MctrviivUUtn Asijhnn District (A-) Id. 30.

V. JIUl, 5 App. Cas. 582, 587.

(i) I)hectiou28.

Pr

Sdlinj/ down the Apnea
cases o all parties anffi
optional lor either side totMujatory on tho appoll„ut
and ho. appendix, to .se ,

t.mo limited by ytindin^d
don s who have not alroadaadavi

, of the duo sm'
service' upon tho rospoi Jwho has lodged liispri/^tj
orheanngontho

first. /

'5Sj^a^'^^o;d
ontheefrecti;oc.t;,S;3
Causes tlio hearing of&

tjeir being under S^mpZi
eftective cause list in the oCAs to netting down for hoa"

. f^^fnft bij Death or Defe(inhrUIL, "Ordered that
or doieet through b.n£up?i
for default under Standinifon
notice of such abatement or ,

.IioclorkoftheparliamenSa
u the expiration of the period.hKi (ho appeal would ot£

Ordered, that all appeals Jas abated or defectiye^K
smonths from the date of tho no

ot abateniont or defect if +L t

fjf-tl^an the Editing
J"

n.use, a petition shall bo,
tlieappeal or for rendering the ^.

••Un!c.red,thatw'heream,n

ff^^
the same, subseq Lu,

luilged, and the aiipeal sbn i
•'

'f'™-represeJt!iS!e?""t'
rl-e 01 ho person or persons so
case shah bo lodo-nd bv VI
[[foctiveIy,sta;^^^^£a.
Hoiiso m such casof
"Tho like rulo shall bo obserw

fPectn-el.v, where any peSifee, u],oii petition or othll-

^y Direction '31 <> Tn fi,^

fo letter niuststt'SV^^
'.'•™«on of tho death i^^S/on!

(') Id. 31.
0") Id. 3i



Procedure on Appeal.
Sdting down the Annpni /• rr

allidavit, of tho duo 1
''^' ^^'^e^'^J P'inted cases

1*^°'° ^'^^Pon-

Setting down
tlie appeal for
aearinff.o

—Causes under
comprouiise.

,1 ,
— />"'te, see ante, p. 1005 ""^'v

Ahcdment hy Death n^ T).f . .,

notice of 8Uch7baW« f°
^'^'^''^ ^U. Ill jy °^''^'^'^d dismi.ssod

as abated or defective slnll .1 f ..°" the cause list of ih^ ir
m.mth.s from the date of ton l^""'^

dismissed unless ^ifl • ^^'^^
ofabatenioutordeeSt

if fL?^° *° "^° clerk of tL^n.r''
^^™°

Mt later than the tW? •.." ^^°"^'° l^e then sittim. n
J'-'J^^^'^^ionts

"
<:'>'lered, that whore"?u ,^T' ''^'''^^^' ^'^''""^

>ve or rej^resenVaSes' tt'^^ved against his orCr"f,
^'"'^

^•eot the person or ,!'.'' "i° P*^'.'^^"" o^' l^orsoirs s i?! ;.
"P?^^^?'

Abatement op
defect.

Revivor, &c.

flouso ill such case! —
" --'i'ucaveiy made by th'

>;"»n „1 tt„ dealU i™,;*« "H^i abate, or <,„SS °S.'£

Supplemental
cases to bo
delivered in
whore appeals
are revived or
parties added.

Death.

(0 I.i. 31.

{«) Id.

(«) Id. 33.

It
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Paet XI.

Bankruptcy.

Incidental

petitions.

Duplicate re-

quired where
assent is not
given.

Appeal Com-
mittee.

Counsel not
heard.

AfiGidavits.

Ajipeal to the IIvmc ff T.onh.

"An appeal is held to atato throuKh (loath when it beeoines

necessary to ad.l a now parly or parties to the appeal to repv^ont

the deceased person's interest. 111.1,1 i.\
•

i

"An appeal is held not to abate through death Nvhen the interest

of the deceased person is represented by any of the surviving parties

^^'an^'appcais from England and Ireland, in which it is necessary

to add new parties to the appeal, an order must bo first obtained m
the Court below making such persons parties to the cause, and an

office copy of the order must bo annexed to the petition tor revival

presented to this House.
i

• iu n ,

"In appeals from Scotland, the record being closed m the C ourt

below, the petition for revival is presented directly to the Uouso,

and a certified copy of the confirmation of tho executors of the de-

ceased person must bo annexed to tho potitiOi. ,,„.,.
"In tho case of appeals which do not abate through death it is

necessary in tho printed cases to print the words ' (since deceased)

'

against the name of tho deceased person in iho title of tho appeal.

" In tho case of an appeal which becomes defective through tho

bankruptcy of any of tho parties, a letter must bo addressed tij tlio

clerk of tho parliaments, and lodged in tho Judicial OiHce, statiiip;

tho fact of such bankruptcy, and to this letter must bo annexed an

otfice copy of tho order of the Court ad„udicating bankruptcy.

"Tho effect of abatement, or of defect through bankruptcy on

tho procedure of tho appeal, tho period within which steps must bo

taken for a revival of the appeal, or for rendering the same effective,

and regulations for tho lodgment of supplemental cases, are set forth

in Standing Order No. VIII."

Incidental Applications.']—VQiiiiovLS jiroscn.ed in iucideidal appli-

cations are required to bo engrossed on foolscap, hoolnvise ; with

regard to petitions in which an assent cannot be obtained, two

clear days previous notice of tho intention to present, togotlicr with

a copy o'f the ])etition, must bo served on tho opposing agent, and

a duplicate of the petition must be lodged in tho i'arliament Office,

together with tho original petition. Tho form of a petition for

extension of time to lodge the appellant's cases is given in Appon-

Forms'of petitions (subject to modification, if required) for tho

restoration of an appeal, "for leave to sue in forma pauperis, for

revivor, and for withdrawal of an appeal, can bo obtained from the

Judicial Department. It will be found advisable in exceptional

cases to submit a draft of tho pptition to tho clerks of the Judicial

Department {p).

Counsel are not heard before tho Appeal Committee. All affi-

davits intended to be used in tho Appeal Committee must be lodged

with tho opposing agent within a reasonable time before tho

meeting of the committee, but aro not to be filed in the I'arliament

Office ((/).

Hearing of t

0. Hearing oj

Bifore who7n.']—By tho
"An appeal shall not bo ]

Lords unless there aro pres
not less than three of tho fc

lonls of ajjpeal ; that is to s

(1.) The Lord Cbaucellor
and

(2.) Tho lords of appeal
Act mentioned ; an

(3.) Such peers of parlian
or have held any (

high judicial offices

—During Prorogation of Purl
Ad, 1S76, ,9. 8, "For prevc
justice, tho House of Lord.'
hearing and determining apr
of aiipeal in ordinary taking ;

jirorogation of parliament, at
be appointed by order of tho
coding session of parliament
the said house in relation to ;

with during such prorogation,
been then sitting, but no bi
determination of appeals and
lords of appeal in ordinary \

aforesaid, shall be transacted
gation.

" Any order of the House
kd be made at any time after

-during Dissolution of Parliai
JfUSKi. i. <>, "If, outheocc
her Majoity is graciously pleasei
with a view to prevent delay
provide for tho hearing and do
dissolution, it shall be lawful
her sign mam al, to authorize t
tlio House of Lords, to hear am
fohition of parliament, and for

(0) Direction 17. See ante, p. 1004, u. (y). {p) Id. 18. (j) Id. 19.

(') By the App. Jur. Act, 1876
B. Lo, the following definitions are
pven. Tiz.

:

•Hif,h judicial office " mean.s any
of k. following offices ; tliat is to sav^

J he oflico of Lord Chancellor of
Oreat Bntain or Ireland, or of
liaul judge of tho Judicial Com-
mittee of the Privy Council, orM judge of one of her Maiestv's
suponor Courts of Great Britain
and Ireland

:

I nJit'T'"/;.'^'""'"'''
of Great Britain

andlrtland" means and includes —

,X'



Jlcarhg of the Appeal-Judgment, ,Et.

o. Hearing of the Appeal-Judgment, &c

1009

Cn. LXXXVI.
7?</or« w/(om.]-Bv tho J,„w/„/ r •,..

" «-n^XXXVI.

not less than throo of thofXwnL''nt.or"'"
lonlH .,f appeal

; that is to say
^

'
'"^ *^" "^'^ designated

(1.) The^Lord Chancellor of Groat Britain for the tin.o being-

^'^ '^l^tlS-V^ '''''''''''' ^° ^° '^PP-ntod as in this

^'^

' -^LrhV^Ji;^;Tt^ro^co?I *^^^° ^-^^°^^-^
high judicial ofiices''(r).

"' *^'' ^^'^^ described ai

of ai,,K.al in ordinary takin^K Toal J d f'L
° T^'' ^^ ^'''^'

Forof,.ttion of parliament, at suJh time and in .n"^
^'' '^"""« ^""Y

be appointed by order of the Ho seTf T n' /-" '"?^
T'^'^'"'

''^ "^'^y

ceding session of parliament ;?anT 2 W»±f'"'^1 ^^^""^ ^^° P'-O"

the said house in relation to apjea^is and nv^Hp''"'^
proceedings of

with during such prorogation sha 1 be ««.nr,''-'/"''*^'^^^'^
t'l'^re-

been then sittingf but no busin„L nf^
"^

l'^
as if parliament had

determination of appeals and the Zff'' *'''™. ^^^ ^'^''^S and
lords of appeal inTdtary^lHnTtt?r'LT''°^"r^^^^' ^^^
af.es., shall be transact^ed byTucfIfourd^gIT^o!

~T)iirin<i Dissolution of Parliamenf 1 T!,r +T, . „ .

M,m^^ .0. "If, on the oS foy^^Ks'fen:?'^"?''''^ -^--^
ter Maje,ty.,sgraciouslyplcased to think thaiwoTlrn.^''''r'^*' '^'^^^'""Sn.
with a view to prevent doHv i„ .

,"^", '-".'^y^ would bo expedient,

wlatl™, it ,hall bl Wful orX " M°i i-T"^^^^^^^^^^^ "",*

[>) By flio App. Jur. Act, 187C
»., i!o, the following definitions are
given, VIZ.

:

"High judicial office " means any
of the follownif,' offices ; that is to sav-.
Jheoftico of Lord Chancellor of
breat Bntain or Ireland, or of
paid juilso of the Judicial Com-
mittee of the I'rivy Council, or
ot juiljfo of one of her Majesty's
superior Courts of Great Britain
and Ireland

:

•'ijuperior Courts of Great Britain
and Ireland' means and includes,—

TT- ? r.^"^''''^'^- ^" Majesty'sHigh Court of Justice and ifei
Majesty's Court of Appeal, andthe superior Courts of law and
pqu.ty m England as they ex-
isted before the constitution of

JustiSfa^^fl^
^^^^^ ^"°-* °'

"^nf^i^If
'""'',' *^^ .'"Peiio'- Courts

and
'"^"''^^ '^^ ^'''^^

'
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Pabt XI.

Practice on
licariiig.

AfBrmanco or

reversal.

Aj)peal to the House of Lords.

Lords at such times as may be thought expocUont ;
and upon such

authority as aforesaid lioinj,' givon by her JSIiijosty, tho lonls „t'

appeal uiav, during such dissolution, hoar and iloturnnno iipimals

•lud act in iill niutters in relation thereto m the same manner ni all

respects as if their sittings wcro a continuation ot tho ,sittiii-s „f

thu House of Lords, and may in tho name of tho House of J,„i(ls

exercise tho jurisdiction of tho Uouso of Lords accordingly."

Pradi'ce on llcuri))g.']—0i\ tho hearing of an appeal, tho ngont.'<

are required to have the orir/inah (or such copies thereof as win*

accepted in evidence in the Court below in lieu of the oriLriual>) ef

all documents set forth in tho printed case and appendix ii readi-

ness below the bar, in case tho House desires to refer to sucli

originals or accepted copies (s).
_

When tho cause is called on, tho senior counsel for appellant is

first heard; then appellant's second counsel (not more than two

counsel on each side being allowed to address tho House); next tho

two counsel for resiiondent are heard, in thoir order of iirecedence;

and, lastly, appellant's senior counsel is heard in reply {t). llvj.

denco not iiresented in the Court below will not bo allowed to bo

used in the House ou appeal («)•
,. , -^ .

As soon as t)ie appellant's counsel has replied, it tune is not takon

to consider the judgment, the Lord Chancellor delivers liis (i]iiniiiii du

the case, and in general moves that tho judgment bo eithe iilliiiiieil

or reversed. The other Law Lords afterwards, if they \yisli, dulivcr

their opinion; and tho affirmance or reversal of the jud^iiaoiit is

decided by the votes of peers present, no proxies in this case boing

allowed. If the votes be equal, the judgment is allirmed (,;•).

In cases of difficulty or importance tho Judges of the Ilij,'li ('(jurt

may be summoned to'the House to attend the hearing, and answer

any questions of law arising upon tho case which may bo pro-

pounded to them by the Lord Chanrellor in his cai)aeity of Spoakor

of the House (y). Time to ai;swer such questions h usually ac-

corded to the Judges at their re iuest.

Decisions of the House of Lords are binding on tlio House in sub-

sequent cases (z) ; but when there are conllicting and irieconcileabli;

authorities, that which is at once tho most recent and thu mo~!

consistent with general principles must prev;al(«).

(s) l/ircction 34. There is some
difYorence in this respect iu the case

of Irish and Scotch appeals.

(/) See Joiics v. Vuiiitovk^ 3 H. L.

Ca. 700, where no one ajipeareil for

the plaintiff in error. In Julius v.

Bishvp of O.iforcl, 5 App. Cas. 21t at

p. 221, the junior counsel for the ap-

pellant was allowed to reply, but

tho House stated that this was as a

special favour and was not to be

treated as a precedent.

(«) Jlanco do rurluyal v. Waddelh

5 App. Cas. 101, 170, 171; IS L. J.,

Bk. 33.
, , . ,

(j) Pryee v. Monmouthshire, i-c.

Co., i App. Cas. 107 at p. 200:

Thornbi/ v. Fleetwood, I Str. 381.

See Vicars v. Jfai/ihii, Covm. 8i3:

Garland v. C'arlish\ 5 CI. & F. 'iir.

Hooper V. Laiif, 6 II. L. li:i.

(»/) This was done since tho Jiul.

Act in AiKjna v. Mulloii, Aiiii.

Cas. 740.

{:) Commissioners of Iidaml Hire-

niie V. Harrison, L. li., 7 H. L. 1;

43 L. J., Ex. 138; Atl.-Odi. v.

Windsor, 8 H. L. C. 301) ; 30 L. J.,

Ch. 629; Thdlussou v. iUiidliditm,

7 II. L. C. 42'J: cp. WiUou v. Wu-
son, 5 H. L. C. 40 ; 23 L. J., Cli.

697, contra.

(«) Campbell v. Ctiwplnll, 5 Ajip.

Cas. 787, per Lord Helbornc, L. L'.,

:il p. 79S.

i

Hearing of

Cpsts(b).]~li tho appe
ro-spondent s costs (c), all
dilferent from that in' th(
ci'cds, tho respondent wil
costs {'I). If tlio House i

\\hnre there were cross aji
tho House made no order a
forma pauperis who i.s .succ
iippoarmg (y). If the IIou^
tlio (ingmal judgmont wai
by awarding them (//) J
the amount for which jud
co,sts of tho appeal (i). J\
House of Lords ordering t
to that House to pay the co

JM-inq Decree of House
Tho apphcation to have a c
order of the Court bele
below ^l).

low

Execution.-l-Tho oxocutio
tho origmal judgment was g

G. Taxation of Coats—Payn
Taxation of C'osts.]~By Si

dork of the parliaments shall
tit as taxing officer, and in
make any order for payment
'iiiise without .specifying the
tho application of cither pa
thereof, and rei)ort tho sam
clerk a.?sistant

: And it is fur
bo demaiKled from and paid 1

tion for and in respect thereo
resolution of this House coi
(•fficer may, if he think fit c
part of such fees at the foot
parhaments or clerk assistant
e.Tpressmg the amount so repc

J_ ^"'''"'J ^- Jiellamy, 2 Bur

«iere however under spoei/a cirumstauccs a respondent ^-as ordere,

(i'^;. '^''//P"''"^'^'''^'''M^-J

r, jV 7r ^Monmouthshire, &c'^'•Upp Cos. 197, 218-220 ^

wMeKenncM. British Linnt Co.

'te



r^^'!^Vr^^Jt;^^S^^^J^o.in bo oraorod to pay the

ceeds, tho rospoiKout will n<,^
-"^^"^(O- It tho appellant sue

costs (-/) If tl.0 Ilousois cou..lIvf'-Tf ^°o«lorod to pL hi!
Wliore there were cross appeals a I jJ"'^

"° "^''^•^ '^™ g/vS^> S
the IIouHO made no ordor aSo cos. rAT ''''''

'V^''''^'^'
^ncZM'

Junnu pauperis who i,s .succossfiil wi i f ,," "PP^'ll^tut; uppoarins in

tl- c.ngmal i,ulgmcnt was glVo ca™tr?'' "'° ^^^^^'^ "^ ^hich
by awarding thorn (li). Tho Prnrf i i

'^''''^^ «"rply the dofect
the amount for whiW judgment was^S^ed"^.? allVw'^ntorosron

to that House to pa, thfcosLXiir^^^r^-^^li;

1011

Muk-ing Decree of Ilomp ^f t^ i

Tho application to have a do{roi of fjfnS?'''^''' % ^'^"''^ ^^lo^c^^
or cr . the Court bolow sho^d bo JJd^^

«f Lords made in
liclow^/j. '"^ "^0 mado ex -parte io the Court

Making decree
of House of
Lords an order
of Court
below.

the original iudgn.enrr^^?,^P,?,,-t_of^^^^^ Court in which Elocution.

G. luxation of Costs-Payment or Repayment of tU 2001 . W •

Tamiinn of Costs l—'n^r ^t ^- ' ^"^^ '"•

•ause wi hout specifying the amounf kV7 ^ ' •' "^ P'^^'^ies in any
the application of cither mtTt^; "''"'^ "^^^'^ may, upon

ereof, and report tho saC'o tiie c ork 'l^T'"" '^ ^"^°"n
lerk assistant: And it is further ordered f},nf ^t P'^'^iamonts or

be demanded from and paid by the mS '

*?h
-^^ f'"° ^^^^ ^haU

lonforand in respect thereofWro^i oPl^Ti^i ^"i"
^^''^ ^^'^a-

resolution of this House concerning
'^"%«^^I1 be fixed by any

<.lficer may if he think fit, eXr &d or deT '/^.'^ ^^^ t«^^4
r^nt of such fees at the foot of his Innrf

"^"^^
i^*'

^'l^olo or a
parhaments or clerk assistant . ay ^ivoTl f i''*

.*^° ^^^^-^ of the0^. the amount so reporte7t?K rSt?lTnt iSfs

log
^"^^'^^ ^- -S^^^^wy, 2 Burr.

'viere however
' under special' ct-'

umsta„ce« a respondent ,^-as ordered

^7V^%-Ca8. 197, 218-220 ^
[1] AtU-lmon v. Zo;^,r, 4 ^nn

Sel.249 SenV '"^''"'' 2 M. &
B-, cap 461^^1% ^'^^'T"'

^•

^7.^v.zJ;;J°tV-^3C-P.227:
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Part XI.

By whom'
taxed.

Form of bill.

Application to

tax.

Pajonent or
rcpaymeut of

the 200/.

Appeals
dismiBsed.

Appeals
allowed.

Appeal to the Home of Lords.

cortificato regard shall be had to the sum of 200/. whore that

amount has been raid in to the account of the heo I'un.l of tho

House as directed by Standing Order No. IV-; and the amount in

money certified bv hira in such certificate shall bo tho sum to bo

demanded and paid under or by virtue of such order as aforesaid

for payment of costs."
<. t j v n -^ ^ .

The taxing officer of the House of Lords has authority to tax

(inter alia) all costs, charges and expenses of or incidental to appeal

cases in the House of Lords. Such costs are taxed under an order

or lud'i'ment of the House, and in pursuance of tho Standing Order,

or upon a requisition from either of the Courts, or at tho rocpiost of

the parties interested in the same ; such costs being taxed either

as between party and party, or as between solicitor and client, as tho

case may require.
, , . . , i, , , •

Forms of bills of costs relating to appeal cases may be obtained

at the office for the sale of printed papers. House of Lords (/).

AppUcations must bo made by depositing in tho office of tho

taxin'T officer (/») a copy of tho bill of costs, with an indorsonieut

thereon stating that " a copy of this bill of costs was on tho

day of served upon A. B., the agent for the appellant or tho

respondent, as the case may be, and we hereby request that an

appointment may be made to tax the same.

Dated this day of , 18 .

A. B.,

Agent for the appellant or respondent,

To tho as the case may be.

Taxing officer of the House of Lords."

Payment or Bepayment of the 200/. j)aid in under Standing Ordi:r

7JA.]_"In all cases where tho appellant has paid in tho sum of

200/. as directed by Standing Order No. IV., and where tho

House shall make any order for payment of costs by the appellant

to tho respondent, the clerk of tho parliaments or clerk assistunt

shall pay over to the respondent or his agent the said sum of 'IM.,

or so much thereof as will liciuidato the amount reported to tlio

clerk of tho parliaments or clerk assistant by tho taxing oilieer, in

being due from the appellant to the respondent in respect to tho

appeal. And in all cases where the amount so reported by tlio

taxiii"' officer shall exceed 200/., the clerk of tho parliaments or

clerk assistant shall in his certificate credit tho appellant with tlio

200/. so paid over to tho respondent. And where there bo two or

morol'ospondents entitled to their separate costs, tho said 'JOO/. shall

be divided botwocu tho respondents in proportion to the amount of

costs reported by tho taxing officer to bo duo to each respondent,

And whore, after satisfying tho order of tho House, there be any

sum remaining, part of tho said 200/., tho same shall Xw p;ud back

to tho appeUant or his agent upon a proper receipt for tho saiiio

being given to the clerk of tho parliaments or clerk assistant (/().

" In all cases in which the appellant is not ordered to pay tho

costs of the appeal, tho clerk of tho parliaments or clerk assistant

Payment

shalh on receiving a prop
ap])ellaut or his agent the
"In cases in which an ap

the appellant shall bo at 1
according to tho form set j

of tho respondents (such se
Ami), and unless tho resix
date of such service, if the
said tour weeks, or, if not
ot tho next ensuing .sittings
faxing officer of the House
the parliaments or clerk a'
thesamo being given, repa
sum ot 200/. In tho event.
costs as aforesaid, tho taxin
tho respondent be less than

'

parliaments or clerk assistac
his agent so much of the >

amount reported to tlie clor
as being duo from the ap,)
tie appeal, and tho remain
sliall bo paid back to tho i
receipt for tho same beiug £>
Jerk assistant " (y).

°

{") Id. 40.

{p) The following is the form •
"lu the House of Lords.

"

p- • • • Appoliant.

/ . ; ,
• • Kospoiuleiit

(Apiicallatoly depending iu the
Hou.se of Lords.f

"

Take notice that the above anmks been dismissed for want ofZ
sociitiou, aud that the appellaiif^f

ff
to apply to the ffl of

I'aihiiments tor repavmeut of )
..m of 200/. paid by\hn ^^
House of Lords Fee Fni.,i V
Standi,,, Order No'' IV."" '11.0"^'
spondent is required by the n I.,.
the House, if inycostVilavot

(J.)
Direction 38.

{in) Tho Taxing Office in open

throughout the session, and from the

first Monday in tlio month of De-

fonibor in o;ir!i year,

(«) Direction 39.



^"y^'^^torllepcnjmcutofth.oooi.

shall', on receiviu"- a nronn • ^OH
ap])ellaut or his affenf tlin

..''•^*^°°'^^^ ^"'' *^^o same, nav hoflr « ii, ^
•• In cases inwSan onni • ""^^

"^' -«"^- («)•
*^® ^"- I'XXXVI.

the appellant shall bo 'atCv f"^'''"^
''^- ^^n* of proseeution

according to tho iovm foUo^^''''^'','^ ''''^^^^ <>i ^ Appeal., dis-

of the respondents (^uohl • ." ^PPendix D. («) „r,nn ft f
"'^'°'' for

-lavit) -^\unles?tt"t ,Sit'°l :,r"l^^'' f-eZ:^ ^'Sffi -tl^ ^^°-
ilato ot such service if thp TT^, t-' Y^^^^^n four weeks hnLl^
.aid four M-eeks, oi°'ifS tfe

^°,«'"i"S at the ex,,irSon^ ^
of the next ensuing

, tSni f f,""^^'^^^^'
^^^^^^ the thSuttll}'^

taxing ofhcer of tlfe IlS a ^m° of v'"',
^^^/'^'^ "^ the oh e§S

<
e parliaments or elerk assist" tlalT

*"'" "'' '=°^^^' ^he clerk o?
the same being eiven ror^^.r7ll '^^^' ^i"^^ a proper 7-ef.m,.f *
mn of 200A In the e'venf Jf f*!

"'° appellant or his a ii fthoV" ?
costs as aforesaid, the axhi" offi

^'^^^i'^'^dent so lodgiifh^f.f
the respondent be' lesS t£n"?Oof HxS ,^^' '^^ -'- demaiid'ed byparhameuts or clerk assistant shall pa\!>v™°.

''"•/ ^^' ''lerk of the
his agent so much of the ,akl7um'^^' V,Z *° "le respon.lont oramount reported to the clerk of the mwi' ^' ^'^'^ ^^'luidato the
as being duo from the appolKntfV t""''°*^ o»' '-'lerk assistant
the appeal, and the romamh t ,

? ^^° f^'-^Pondont in rosuect S
.^1'^" be paid back toThe amfel .

/"'' ""^ *^° '^^^ ^nmoifoof
inoipt for the same being g^^?f?",°/ ^« -gent upo^a 'oper
Jerk assistant " (,^).

^ S:ivtn to the clerk of the parliamj ts

C

(o) III. 40.

(ri Tlie following is the form •-
"III the House of Lords,

p- • • • Appellant.

(.ipiical lately depending iu tho
Hou.se of Lords.)

Take notice that tho above appeal
l.a,sbeeu dismissed for want ofTo.5coutiou, aud tliat tho appellant [n
tof to apply to the Jffof ,";
Pailiiimcnts for repavmcnt nf tl
»"' of 200/. paid E7wm into t^
House of LoAls Foe F n„l f°
.^tandm. Order Na'l^.^ri!^
spondeut is required bv the 7m 1,» <
>te House, if iny col have"'K

oTc^orwSi?f-rV^S,-?ii
date of Ihe eSe o?';1

•*''°"' "'°

expuat;.,u of tho sa d fn
'^"•""the

and ill defaii t M r,,
"' weeks;

Parliaments Sbi'at^'''^"/ '^^
with to renav f« fi,

''^^''t/ fo^l'-

said sum 0/200/ ^"^ appelfaut tho
To ."

(?) Direction 41.

i <l
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PAET XIL

THE PAETIES TO AN ACTION AND APPLICATIONS EE-

LATING THERETO, AND PEOCEEDINGS BY AND
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PAETIE8 TO ACTIONS—ADDING AND STRIKING OUT, ETC.
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Who to be Plaintiffs U) 1

Who to be Defendants 1015

Actions by and against Trustees,

^c 1017

Wh errnunirrnm Prrrf.ir.x— lleir-

at-Law—Next of Kin, ife,,. 1017

PAGE

Effect of Misjoinder and Non-
joinder— Proceedings substi-

tutedfor Plea i)i Abatement.. 1019

Amendment in respect of Parties—Applicationfor— UcneruUy 1020

Add ... c.,7..,rf;j
Ht>r,g

where Mistake has bnn made. . 1021

Striking out or adding Parti
' undirOrd. ^Vl.r.W ,,,\

1 Adding Plaintiff

Adding Defendant

Striking out Defendant

I
Before bringing an actio:
bo made plaintiff or plainti
bo brought. It does not fa
diseiuss at any length the la\
rules aufl casos as to who ni
of ini.sjoindor and nonjoiude

,

to addnig and striking out p

Who may or should he Plai,
" All person.^ may bo joined
rehet claimed is alleged to <

,

Ihe alternative. And judom
(if tho i)laintift"s as may bo f(

relief a.s ho or they may be
But tho defendant, though 1

costs occasionod by so joinii •

entitled to relief, unless the C^^
.shall otherwise direct."

Tills rule enables two or n
tort, although they are not pa
to join all their claims in one a(
who were not jointly interostc
no joint injury being shown
damages, the Court of Appeal
hoTCver does not enable plain!
as to embarrass the defendant,
to be struck out (c). Thus a .si

tiie vendor of goods and tho in
against tho purchasers for the
out (c),

'-^'./.Al///. with respect to th(
t!ie power given by that order to
vemently joined. See ante, Vol

J\^ f<'>J
or should he Defevd

r.
4, "All persons may bo joine,

(18;r'Sir^7^''^'^'*° Actions

ir • ^'"
• I'load. 7th od. (1844)



Parties to Actions.

Striding out or adding Partii
^^^^

iiMhr Ord. XVI. r. 11 , . , _ ^221
AildiHij riaintiff 2229
Adding Defendant

2223

Striking out Brfendant 1223

1015

Irocccdings against Added De.
™

/'»^(»nt~Seniecofnyit,^,,-^^^^
Proceedings against Third Partu
forlndemnity, ^, .^/f 2334

^''""''^"'a'^aainst Person joined
''^^^f''-ianttoCountefcS^mi

ClIAP.

LXXXVII.

' " ^'J">nerciaun 1224
15EF0RE bnneinar an BpHnn ,v

•

be mailo plafntiff or pfaSfffs „' f°'°''^7 *« «o^«ider who shoulrl
be brought. It doe/nott?i Vlttiu^Tol^'^'"^ *^^ ^^''^^^^
di.sou.s at any length tho law of partis to IcZ'''? f.

*'"^ ^"^c to
rules au.l cases as to who may ovlhonldfT^'^S"^' ^"* t^° ^'ocent
ot ini.s,u.inder and nonjoinder arofn^K ^- ^f^'"^' ''^"'^ ^^^ effect
to adding and strik<Jout parties SateS

o
'' "^"^ *'^ ^''-"-'^

tti:':rr^';^^ And1udt^s'^.T:^?sv^ffS'• t-" - - - ss ^^^
ot tho plaintiffs as TiiHTr Ko *„.../!r. ,

^ eivon ior such onn ^,ot tho ])laintiffs as may bo fon-
relief as ho or they may be -,'

. J—"^ij, ouvorauv. or in

.-. .. ..ey may oe -, 'l 'T '"^^ toi.h^t' for Tuch
But tho dofonda^tf thojg? .l..^V^Sirfe^^^^' amendnS!?
costs occasioned bv so inini • „

i-ssiuj, &iiall be entitled fn t,;„

entitled to -hef /nlSs^r&TJiSltV^"""- "°^^' ^-n
shall otherwise direct.

"

"^ "''STO in disposing of the costs
Tins rule enables tvo nv

tort, although they are not p.XerJ'oi'Xrl^-"'"-^?^' "^J^^'^d V a
to loni all then- claims in one action ^,T?h,7''V"^^^who were not jointly interested, fo nod it^ ^'^'^ ?»^^* Persons
no jomt injury be ng shown tho ,,, .

'^^ "'^'^^O" foi' Hbel and
damages, the Court of Appeal ?efusp7r^-"?°'^ '^ verdict ?or 40.
however does not enable pla ntift??o ^oin oi?'''^-'^

^*^- ^ho rufo;
as embarrass the defendant, and claim. «i''-°-' '? ""<^^ ^ manner

liio rule is also subioof tn fT,„ • ,

MAT///, with rospict o the foinS'nV'™^^^^^"^ ^^"t'^ined in
tiio power given by that order to excS f•'^'^^ ^^^ a«ti«n and o
vementlv joined, ""^-.e anteXl. TifTx 1'?' °"* '^''^' ^''^^^-

~ — defuudants.

(llroi^^Mf^ir ?''?'''« to Actionsm
,

Oil
. Plead. 7th ed. (1844)

pp. 51 ct son.
; Broom V,J< )'

Actions, 2ml il! (Ts 10)
'

*"'" *"

vv '™'.'« V. lii'iKcoe (C. A ) 2 fl

I-' Id.. 5.^'^.S; v^S.l/r'''^'Paper Co., 46 L J hh "J i"."''^

^.'"^"^«'>V""d where the .hoi",' .,/,^
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Paet XII.

Parties to

contracts.

Effect of rules.

The Parlies to an Action.

right to •any relief is alleged to exist, whether jointly, severally, or

iu the alteraativo. And judgment may bo given against sudi ouo

or ni< of the defendants as may be tound to bo liable, accorchug

to the.r respective liabilities, without any amendment.

Bv r 5 '' It shall not bo necessary that every detcndant shall

bo interested as to all the relief prayed for, or as to every cause of

action included in any proceeding against him
;
but the Court or a

Jud^o may make such order as may appear just to prevent any

defendant from being embarrassed or put to expense by being

requir(.-d to attend any proceedings in which he may have no

interest."
, , . .. . . l' i ,-,

By / G " Tlie plaintiff may, at his option, join as parties to tlio

samb action all or any of the persons severally, or jointly and

severally liable on any one contract, including parties to bills of

oxcluingo and ])iomissory notes.
"_ . , , , ^ .,

By r. 7, " Where the plaintiff is in doubt as to the person from

whoni he 'is entitled to redress, ho may, in such manner as herein-

after „jentioned, or as may bo prescribed by any special order,

join two or more defendants, to the intent that the question as to

which, if any, of the defendants is liable, and to what extent, may

be determined as between all parties.'^
., , ,,

Under the above rules there is no limit to the number of defen-

dants who may bo joined in the same action. All persons against

wliom any relief is claimed to exist, whether jointly, severally or

in the alternative, even though such alternatives bo inconsistent,

may be joined (e). Thus, where the p^laintiif is m doubt as to

whether he can prove the authority of an agent to contract, lie

may join the principal and agent in one action claiming on tho

contract against the former, and iu tho alternative on the warranty

of authority against tho latter (./'). And in an action for trespass

to land by S. where tho plaintitf was the lessee of W., and tho

defence was a right of way granted by W., it was hold that tho

plaintiff was entitled to join fc?. and W. in one action, claiming

p gainst tho former for trespass, and in the alternative against tho

latter for breach of a covenant for quiet enjoyment (ry). It has,

however, been held that a person cannot be joined as co defendant

to a coilmerclaim, against whom there is only a claim for relief in

one of two inconsistent alternatives (/i).

(c) Eondiiras Inter-Oceanic E. Co.

V. rw/>vv (C. A.), 2 Ex. D. 301 ; 46

L. J., Ex. 391 : C/iUd v. Slenning

(C. A.), 5 Ch. D. 095; 40 L. J., Ch.

523: Howell y. ll'e.t, W. N. 1879, 90

(0. A.), claim against doctor and

Rchoolmaster for ucgligeucc. Ikssilla

V. Schiinch f( Co. W. N. 1880, 96,

wlioro claims against dilTeicnt defen-

dants in respect of ditfereut libels of

the samo class and published to tho

gamopersons were joined. As to join-

ing alternative iiicousisteut claims,

see especially Child v. Stenning,

Bupra. And see lUigot v. Easton,

7 Ch. D. 1 ; 47 L. J., Ch. 225, from
which it would appeor that such

claims arc allowable, liut sec contra.

Fa-oiis v. Buck, 4 Ch. D. 423 ; 46 L.

J., Ch. lo7, per Jcnnel, M. R.

(/) Ilundimis, 'S;c. It. Co. v, Tuchr,

supra.

(jj) Child V. Slenning, supra.

When this case came ou for heariug

it was held that tho plaiutifi: was lut

bound to elect against wliicli of tho

defendants ho would procetxl, but

might open his case against both,

7 Ch. D. 413. Tho lessor was ulti-

mately ordered to pay the wholo

costs, 11 Ch. D. 82. See Mmiow v.

Great Jlritain, i^''"- Society, 17 Ch.

D. 600.

(/() Evans v. Buck, 4 Ch, D.432;;

40 L. J., Ch. 157, M. R.

sawo action «ovcrul cu.lj
tie joinder against di/i'^
connected causes of actio'

^!-e fnlly as to tho
f,.icccdmgs in actions bvun.j

Chapters of this Pait

^^tjo'ishy and against Ttoes
t/.-. executors ?/) ,„„7

oialf of or as re ,?;,'
arc trustees or ropro.sont ,f
boneficlally i„toroitod f

;as representing such pors(
stage of the procoediu^
parties either in additi^u

i

JJtJ Numerous Parties-

rcrsons having tJio Lnm Umore ot such persons mays
the Court or a Judon tn ,i f
or for the benefit o'f ,a!; tlender this rulo \vh<,., +i
behalf of the otheVcirrS
may .sue on behalf of hhnsilf
iodosMheCourtwil

oV
ordor tho other co-ownorsto
pamessuesorissuedonL
bo stated in tho writ and sit

(0 Burs/all v. Beufu, in . >

U. 698 tsunp^on v. J)eHny,U)fi

A-iGV.c.S(i,8.Vr V^f- C>. i;

ofWta , i„g;-J^^ o^rustee.

rip —,. _
""»« V. Vom)ir
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^no may be joined.
Oril XrilJ, (f'(f I

b.i..;i/ of or ., .41™ ,;f;);r'"'''»'' »"lfSdV.' "v- **»vare trusteos or roii .„,„„„; ? "'".I"'"l«!rtyor'cahf„ / "omedon Mangato^i

frVip^-e ytmerous Part,'.', />

,

Under this rulo^Vhe. t
""' '" ^"torostod '' '

"''"'^^' «^ I^ehalf
*<="

behalf of tho otho -a (S 'n !
'"'" "'""orous partio8 onnmay .sue on bohalf ot'ifn,« '"' ""° "*' soyeml ' n^ ""^J- sue on

to do so, tlio Court ^,i] 2'^ "'"' ^""^ co-ownor. f;,T°-'r^'^ '^ip

(0 Burstall r. 7?<'<//-„, ^p a k „

rip -.„^ _ ' "'<^' V. CUou/')-•A.l,—\0I,. II, • "t

Ifiilc & Co 21 ri, -rv ^

Y<'xs que trustcut'- ^^A ^''"/teos for

J!'""
oa bohnlf of soli"'

°»'' free.

-''•"'(v, 21 PI, 1,' .' ^'1- Jtcnry V
^v'";'M.;.r <hoCourf '';',",'• ^^'^^ro;
'•"'•'<>' for oosfV c„

'^°"'''' 0''<lor se-
•^-1 Q. J! I) at 'J''^.^"^^-^""'',,

^., Ch. 08. '
^''<^^- D-G9; Qo L

^??s;SS;ji.;J'77«, supra.

317 ^"^''^ V. Cox^ 24 VV. R

3u

317.
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Part XII.

Appointment
to represent

unknown
heir-at-law.

In actions to

resti'aiu waste,
&c.

Giving eon-
duct of pro-
ceedings to ono
of several

parties.

Appointment
to represent

estate of de-
ceased person.

The Parties to an Action.

When ono or more of tho parties, as ono of several bonclholilors

whom tho plaintitT purposes to represent, dissents from his proceud-

incs his proper course is to apply by summons to have hiin>, U'

made a defendant (^))- So ono of the parties represented l;y tlio

plaintiff cannot appeal against an order obtained by the plaiutill',

his proper course, if ho wishes to do so, is to got added as a

defendant ('/).
j. j « •

i j. • ,

As to tho effect on tho persons represented of a judgment against

a defendant who is sued on behalf of himself and others, see Cim-

missioners of Sewers of the City of London v. Gellathj,;^ Ch, D. (il();

45 L. J., Ch. 788, M. E,, from which it appears that, if fairly repre-

sented, thoy are bound.
^ , ,„ „ , . in , ., , .„

When a plaintiff sues on behalf of himself and others, lie ^lU

not (it has boon hold) bo compelled to givo tho names and addresses

of tho persons on whoso behalf lie sues (r).
_

As to the power of the Court to dispense with tho presence of a

legal personal representative, sec Webster v. British Empire, -tc.

Assurance Co., 15 Ch. D. 1G9 : CurtiusY. Caledonian Fire, (Oe. Cu.,

19 Ch. D. 534.
. J . x-u

As to partners, &'C., suing or being sued m tho name of their

firms, see rr. 14 and 15 : 2>ost, p. 1092.

15y r. 32, " In any case in which tho right of an heir-at-law or

tho next of kin or a class shall depend upon tho construction whicli

tho Court or a Judge may put upon an instrument, and it ^sliall

not bo known or shall be diflioult to ascertain who is or are siah

heir-at-law or next of kin or class, and the Court or Judge .shall

consider that in order to save expense or for some other reason it

will bo convenient to havo tho questions of construction deteniiined

before such heir-at-law, next of kin, or class shall have been

ascertained by means of incpiiry or otherwise, tho Court or Judpo

may appoint some ono or moro persons to represent such hoir-at-

law, next of kin, or class, and the judgment of the Court or Judgo

in tho presence of such persons shall bo binding upon the heir-at-

law, next of kin, or class so represented" (s).

By r. 37, " In all cases of actions for tho prevention of waste or

otherwise for tho protection of property, ono person may sue on

behalf of himself and all persons having tho samo interest."

By ?. 39, " Tho Court or a Judge may rccpiire any person to be

made a party to any action or proceeding, and may give tlieconduet

of tho action or proceeding to such person as ho may think fit, and

may make such order in any particular case as ho may think just

for placing the defendant on tho record on tho same footin^r iu

regard to costs as other parties having a common interest with hini

in tho matters in question."

By r. 46, "If in any cause, matter, or other proceeding it shall

appear to tho Court or a Judge that any deceased person ^ho was

(;;) jrUson v. CJinrch, 9 Cli. D.

552 : Fraser v. Cooper, Hale tj' Co.,

21 Ch. D. 718 ; 4G L. T. 371 : Ulit-

son V. Care, 17 Ch. D. 19 ; 44 L. T.

40: Conybcarc v. Lewis, 48 L. T.

527.

((?) WaUon V. Care (No. 1),
1'

Ch. D. 19 fC. A.).

{r) Lcauilei/ v. M^Andreic, W, JC,

1875, 269 ; Bitt. No. clv,i>er ll'iddb-

sion, B. See S. 6'., 7. N. 1870, 38.

(s) In re I'tppitt'i Estate, 4 Ch. D.

230 ; 35 L. T.'y02.

Infect c

interested in tho mattei
scutativo, tho Court or

,

person representing the
appoint some person to j

the cause, matter, or (

persons, i^ any, as tho Co
or generally by public a
any order consequent the
person m tho samo manm
egal personal ropresental
thocaase, matter, or proo

Wed of Mi./oinder or
r.n, "Ao cause or matte
joinder or nonjoinder of r,
or matter deal with tlio i
the rights and interests c
Court or a Judge may, a
upon or without the applies
as may a])pear to tho Col
tho names of any parties i
or as defendants, bo struck
whether plaintiffs or dofen(
or who.<o presence before tenade the Court effectually
sotUe all the questions iny.
>u person shall bo added cs
or as tho next friend of a nia
own consent in writing the
added as defendant .shall bos,m manner hereinafter monti
proscribed by any .special ord
party .shall bo deemed to ha
writ or notice."

No action can, undor then,
f iio misjoinder or noujoin
«,red by the rules (.T)i?,
addition, at any stage of the n
boenjomed(^),^„„l^,I,J ;;
ouly of tho parties joined r^)

^

now bo sustained («). ^
^"

Under the former practicn i

pla.nhffsordefondant?wasin
" P eading called a plea in

"

practice sudi pleasfc) a.ul .7?

'

-oabolLshedcVaid^'a^Jlj^;

w£of«.c;:K\?i.«i^-,,

^(i/) Id. And Bee post, p. 1021 et

,^,««'-m rr. 1 and 4, ante.

3



interested m the mattni- ,-„

soatativo, the Court 0°V, l'^"''*^^"'!
J^«s no loc^al T,Pr«. ,

porsou represontiu" L If."^^^^ Proceed in Fho ?w '''''
'.°P^^-

the cause, matter or ..fi " ^is estate iomlfii' °^ "^'^y

persoiis.i^'any ast>nr.°^\^^ Proceeding on snc ^^^P^^n^osos of
orgonemlJy ^ypufl?^.""^''^: Judgeshalltl^^nkS SS'° ^« ^^^^
any order con.seouon} «, ™''''°"^°nt. "nd the orJ

""'^^^^ ^P^cially

Person in the S?"*^^ *all bind the estato nV^ ""''J''"'
'^"^

legal personal repreSS IT/ ^'^^P^^* ^Vg^ dulV^ '^';^P''^-^-^d

the cause. mattez^/^JcLg '^.^---'^ ^'^^ fi TpStylo'
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prcnibcd bv anySMcLS ""'','" "' such ma^r °''"°"™

ouly of the parties joinedM ^i^"f Judgment forora°nn5
^''°

now be sustained (a). ^ ^' ^° Jcmurror for want of"nf-
'°'^°

,

Under the forii i practice tl.
• •

^ '°' '"^
plaintiffs or defendantV w.l "

"^"Joinder of partir-s . 1, .,

" plea-ling called a plea l/ab"!?''
''1'"' t^^'^HcU- 'n?Sf̂ ,'' ^roooeain,.

--^.ce such pleas (c), and Sso
,?"""'"* ^)- Undo -he n,^ ^Z

''
^V""

"^ l''ea

.
. _____^ ^ •'^ taken advanta-o

practice

are a"

And see post, p. 1021 et
Id,

seq.

(-) Ord. X?I
r.l015.

I and 4, ante,

(") Ord. XXV r T . Tjr

^"'' 1, im. iC^iotseq. '"^ '-''i-

3 U2
ante, Vol. l,

|i
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Tart XI I.

Application for

aiuinidmiMit in

r(!S]i('(.'t of
jiai'tiea.

The Parties io an Adim.

ClV^r pCri^Lei^M' ;
Sit has not affected or destroyed

ho right of a defendant to in.si.t on the addition of parties such as

1 fo-contractors, ^'hose joinder ho coud formerly have insisted

i by demurrer or plea in abatement {/). .
This of course, is subject

tc the same rules Vith respect to showing. that thp party whoso

ioindor is claimed is r^Wo and withm the jurisdiction as were m
i.iro M-itli regard to th.. <ld plea, and the necessary fac^ a should -.ow

bo shown by aflidavit in support of the apjdication.
_

Bv r ;J
'' AVhure in an action any perscm has been improperly or

unnecoLsa'rily joined as a co-plaintiff, and a detenaant has set up

a counterclaim or set-off, ho may obtain the bonciit thereof by

establishing his set-off or couuterclain. as against tho parties other

than the co-plaintiff so joined, notwithstanding tho misjoinder ot

such plaintiff or any proceeding consequent thereon.

Amemlment in respect of Parties—Application for—GeneraUy.]-

Bv n ofH. C, Ord. XVI. r. 12, " Any application to add or strike

out or substitute a plaintiff or defendant may bo made to tho Court

or a Judge at any timo before trial by motion or summons, or at

tho trial of the action in a summary manner."

Tlio application should bo made by summons and not ex parte [(j).

It shouhl bo supported by an affidavit showing the facts upon which

it is based. In the case of a defendant who objects to vho non-

ioinder of a party as co-defendant or co-plaintiff, it should show

tliat tho person whom it is desired to add is alive and resident

within tho juris'iiction. Tho application should bo made without

delay as soon as possible after the necessity for it arises (A). It

may bo mado at any stage of the proceedings (i), and has been

granted oven at the trial (/.'). It cannot bo mado after final judg-

ii)Out(/), but it maybe made after final judgment has been pro-

(d) Seo Ord. XXI. r. 20, aiite,

Vol. 1, p. 330 ; and Ord. XVI. r. 11,

Buprn. Seo per Jossel, M. R., 19 Ch.

D. at p. 251.
^ .

((•) KvndaU v. Mumilton, 4 App.

Ctt.s. 601. Seo per Jcml, M. E., 19

Ch. ]). at p. 251.
, „, , I

(/) Id. Seo per Lord Blackburn,

4 App. Cas. at p. 544; per Lord

Cairns, Id. at pp. 616, olC
;

per

Jiml, M. E., 19 Ch. D. at p. 2ol.

Seo tilurhun v. Gnat Eastern It. Co.,

10 Ch. 1). 59: Hunter v. lounn, 4

E.\. D. 256 : Scarf f. Jardinc, 7 App.

Cas. 345. _ „ ^v T^
(a) TUdcsUtj V. Harper, 3 Ch. D,

277 V.-C. H. See Wilson v. Church,

9 Ch. D. 552 ; 39 L. T. 413 ; 20 W.
E. 735.

(h) Vallance v. Birmtngham, S;c.

C/ri'nration, 2 Ch. D. 309, 372:

S/urhan v. Great East. It. Co., 16

Ch. D. 69.

(0 Spi Old, XVI. r. 11. ante. p.

1019'.

(k) Euston V. Tobin, 49 L. J., Q.

B. 262, where the oripual pliiiatiff

had assigned Ins interest pendento

lite and tho assignee was added at

the trial. Kino v. Itudkin, G Cli. D.

160, wliere a person to whom the

original defendant had assifjii'd his

interest jiciid' mIo lite was added at

the trial. lu ^ubd's Exphmrcs Co.

V. Junes ^- Co., 49 L. J., Ch. 72G; 42

L. T. 754, whero tho assignee of a

patent whoso interest really ouly

arose after tho date of the writ sued

leave to add tho assignor was refused

at tho trial. Seo IShrdiun v. Great

East. It. Co., supra: Jleardv. Burq-

wardt, W. N. 1883, 173 ; Bitt. Ch.

Cos. 144. Seo -S'. C, W. N. 1883,

194 ; Bitt. Ch. Cas. 146.

(I) Att.-Gen. v. Corp. of Iliminii-

ham (C. A.), 15Ch.D.42:3; 43L.T.

77, where the plaintiffs sought after

final judgment to add as defeudouts

a body who had succeeded to the

rights and interests of the origiuai

Add

nounced but before it
'

a pLaintiff will not bo m
within which ho must b;
Under an order to s

giving general leave ti

strikm;^' out tho name of
As to adding or dubstii

eee the next chcqiter.

Adding or sulstitutincj

By Ord. XVI. r. 2, "Vft
name of the wrong peri
whether it has been comi
tho Court or a Judge m
menced through a bond j
deteriuination of tlio real

:

person to bo suljstituted c
may bo just."

In support of the appli
by ailidavit or otherwise,

ti

of fact or law (r/) in the i

change is desirable (;•). Ij
application must bo made
In Turquand v. Fearon

(
assignee of a debt against t

name of tho assignee to b(
that ho consented to its be
municatod ^-ith and an inc
Trarers Asphalte Co. v. Lo,
stitutcd the names of plain
plamtiffs, witliout any proo
tution providing that the rm any way or put to oxpeui

Striking out or addina
}}.o/ H.C, Ord. XVI. r I
or a Judge may, at any stae
without the application of e
appear to the Court or a Judg
parties improperly joined, w]

defendants, so as to bind thp,„
(he judgment. Leave to do this
refused, on fl,o ground that no s
.imeudmciit could bo mado after fi
jmlgmeut. See Att.-Gn,. v 7
mimi/iiiHi. ,\r. Board (C A ) i" (D.GSo where a. subsequent art
agums the successors in interest
the defendants m the prior acti
claming the benefit of the jud.rnu
nsaganist tho former was'' defe

xSmil?'-^"-^^'-:'

ill) The Jloicrsfir/d, 51 L. 't. 12S.



'^'^'^'"3 or striking out Parties.

nouncofi but boforo it has bpon a,
a plaintiff will not bo mado after ihT"" ''^MO' An order to add
witbn which he mu.t brin/htic oVS°^ ''"^'^^ V the statute
Inder an order to strike nnf +i

^ ''"

giving general leave to ameni tt XnK<5 •"° '^°^°°'^^'^t '^"^
sinking' out the namo of another delnJantf '' °°* -"'^'^^^^'^ i'^Af to addinn- or 3ubst;tiif;r,r.

"-"^^uiiant (oj.

.« </,a .e.r< c/,«>...'''''^^*^^^"° P^^'t^es after death, bankruptny, &c.,

^(/rf/ny or substituting PlainfUr .. 7

naino of the wrong person as iint"ff L °r°^".'"^«^°d in the

mencod through a ^-iS^4^tn'd\tt
^-J

^^^ bte^i^I^'^
detcnuinationot tho real matter in clsmito^nV f "'^^"''^ fo^' tl^o

by^flS^^lS^SafJLSr '^'' '•'''? '' ™-t ^0 shown
fact or law(,) in tho ^ighnii^ZT^l *""V''^« mistakeT;)'

chaii-o IS desirable (/•). If thoso rn , •
*.^° ^™t, and that tli.

application nuist be^made undo; ff"vir*%'y-«.""t fulfilled tie

assignee of a debt against !£S or'^t'S Cou,?"!'
''''^ '"'-^^^^^0

iiamoot tho assignee to bo added as nHiS 'tr''''*
*° """^' the

that he consented to its beins? so adX, W^^'i^'^''^!* ^'^"lo proof
inuiHcated .dth and an indeSSy ot ' 7to T'

^'' Y^ '^"^^^ ^'"^i-
Iranrs Asphalte Co. y. London Trluwltr^T\ ./" '^''" ^'^'^ de
stituted the names of plaintiffs wlin^ ^.^"-^^

' "lo Court sub-
plaintifLs without any proof of riieirT""'' *'?'^r'-^

^'"^ "lo ori-Wna

1021

Chap.

Adding or
substituting
plaintiff in
caso of mis-
take.

Striking out
or adding
I'artie.s uiuler
Ord. XVI.
r. 11.

defni.lants, so as to bind tlioni by
the

J „J,,„,,ut. Leave to do tins was
refused, on the ground tliat no swh
ameuilmoiit could bo nuuic after fi, .,1

»im/i,(,ii, ,{r. Jioiirrl (C A ) I
- (

D. (!S:, wliore a subsequent notion

I^T "'f T''''"'' "' '""tores of
t e ,lefou, .nts in tbo prior actionclaimmg tlie benefit of tbo jud.rmonf
nsagauist fbo former was% ef " "

Ill) ncButcixficld^ 5! i,. T.'li'H

'IS L.

1870,

icy.

630;
1022,

(")
133.

('•)

/^'cts,^Tii"^5::B.s2;
V'/////; V. 11,,.., Itine W V
boo Lmdn, v. (;,;•/,. 17 cb. d.

4Q. B. D. 280- IST T ^-> ^

n"(0. "• "tod post, 1,:

•18L.J.. c.P, 312; iOL.T.
S«e ante, un. C^) a„,,

(^j
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Past XTI. he struck out, and that tho nam03 of any parties, wliothcr plaintiffs

or defendants, who ought to have been Joined, or tuhose presence brfore

the Court may he necessary in order to enable the Court effectually and
completely to adjudicate upon and settle all the questions involved in

the cause or matte-^, be added {y). _No person shall bo added as a
plaintiff suing without a next friend, or as tho next friend of a
plaintiff under any disability, without his own consent in writin"'

thereto. Every party whoso namo is so added as defendant shell be

served with a writ of summons or notice in manner hereiimftor

mentioned, or in such manner as may bo proscribed by any sii'uial

order, and the proi'oedings as against such party, shall be deemed to

havo begun only on the service ui .^uch writ or notice."

It appears thiit a person not a party to an action, but interested

in the result of it, can get himself added as a party on an apph-
cation made by summons {z).

Tho mode of applying under this rule is pointed out ante, p, 1020.

Adding Addiny Plaintiff.']—'SVhovo a plaintiff sues (under Ord. XV[.
plaintiff. }., 9^ ante, p. 1017) on behalf of himself and others having tho same

interest tho Court will not, in tho absence of special circumstances
making it necessary for tho proper adjudication of tho questions
involved, order tho other parties to bo joined as plaintiffs on tho
application of tho defendant so as to make them liable for costs (a)

nor will they do so on tho application of tho plaintiff so as to mako
tho other parties defendants to a counterclaim which tho original de-
fendant hiis set up and on which such parties are liable jointly with
the plaintiff (6). But a plaintiff, whoso presence is nocessarv in
order to enable the Court to adjudicate effectually on tho que.-tioii

before it, will be added (c). Whore a person had brought an action
in respect of a nuisance causing injury to his property, tho '^'ourt

refused, on his application, to allow another person wlio com-
plained of an injury to his property by the same nuisance to bo
substituted as plaintiff' (ti).

A person cannot bo added as plaintiff under rule 11 without
tho consent both of the original plaintiff (e) and of tho proposed
new plaintiff (/). Such consent must bo in writing (</). Formerly
it was siifficient if the solicitor for the existing plaintiff' stated that
he consents on behalf of tho new plaintiff (/<). A solicitor statiii"

that he consented on behalf of a now plaintiff, of course iuciu's tho
usual responsibility if he does so without authority ii).

(//) Dttlton v. Guardians of St.
3[ii)-y Abbotts, Kensington, 47 L. T.
319.

(;) Jao/ues V. Harrison, 12 Q. B.
D. 1C5; 5.3 L. J., Q. B. 137.

{a) Be Hart v. Stevenson, 1 Q. B.
D. 313; -l.)L. J., Q. B. 575.

{b) Cnrmurk v. Grofrian, W. N.
1870, 22 ; Bitt. No. ccxv.

(e) lont/ V. Cnmlri/, 13 Ch. D. 388

;

49 L. J., Ch. 1G8, Fry, J. : Euit/cn v.

Ciiyte, 17 Ch. D. 109; 50 L. J., Ch.
492 ; affirmed 17 Ch. D. 708 ; 51 L.
J., Ch. 41.

(_il) DaIton V. Guardians of Sf,

Mary Abbotts, Kensinr/ton, supra.
(c) Bnidenv. Carte^s\i\na.

(/) Tnrquand v. Fmron, cited
ante, p. 1021. See Hiimhrs v. I'ak
60L.T.G30; 32 W. K. 402, wliere the
Court refused to add as co-])laiutiff3

the por.sous who h;id assijrnod to the
plaintiffs the contract on wliich tlie

action was brought without notice
to tlio assignor and giying tliem au
02)portuuity of being lieard.

(//) Sec the rule, supra.

(/() Cox V. Jamis, 19 Ch. D. 55;
51 L. J., Ch. 184; 4.5 L. T. 4"1.

(0 Sec ante, Vol. 1, p. 10,5.

Addii

It appears that a p]
mistake within r, 2, sup

Addiny Defendant.']—
ncwsj)aper in I'cspoct c
alter is.Mio joined to add
case Lord Coloridgo sa
jouied" meant "in ord
In Hitrrii v. Buvi/ (m)
rcliisfd on tho gi'ouiul'

i

ri"l.oso of being ,„iju,ii
shun Id be added. Tho C
circumstancos, order a t
instance of tho original d
counterclaim which the ,

party against the plain
a.ldi ion 00. Indeed, as c
bo midcd without tho cons
Uw. Court refused to add

a tenant v ho had forfeitoi
ejectment (p). •

S^Ml-iny out Defendant.-]-
(letondiint is an imjn-oiior n
of such defendant to bo
trial

(v). And this even -

(letence (y). A defendant

'

coveiy only was struck out'

Proceedniys against addei
^\ hero a defendant is added
)'. II, tiiat rule provides th^
a writ nf .summons or notice
onler and that tho proceodi
Iiiivo begun only on such sor
«.v''.l;i," Whore a defend

4a]l. unless otliorwiso ordei
amended copy of and suo oi
iicw defendant with such wrii
the same manner as original (

Uhere two actions had 1

apphcation of tho plaintiff
.Hivioo of any writ of sumi

f)Ff(lcnx Cm-tc, m^m.

C.l'.417; 34L. T fp" '
'^ ^- -^

("') 2 Ch. I). 721 •
".'s T T OT

M, Ifi L. J., 0. I'. 169. ijut .,,
se was ducided h,>fn,.„ A„^J'"case

that a

cided before tho viev
terclaim was a cross

action had oeon adopted, .-Tnd ^ i;



'^'^^'''H and striking out Parties.

1023It appears that a plaint; ff «n , ,

mistake witlna . 2, s^tv^^il^fy '° '''''''''''' ^ <=-- of c„..
LXXXVII,

(lefendaut IS an improper iu'tvTn
*^°,9o"rt is of opinion thnf n «. , •

ot such doCondant t^b. S,, ? '^" f*'°"> ^t ^"11 or ier tL n ?
f^.k-m^out

trial (v). And this ovon afto" T\%^ ^^° rocor LtT ''"^'"^*-

defence
(,). A clofond'uU 1: "S ?-°°t?* ^'^'^ ^^^W 1 Wscovcry oidy was struck out ("^•'"''"^^ for purposes of dis-

rmerdlm,, against added Befendanf c\\heroadotcndantisnd.ln,ln/ ."^~'-^'''"*'«« "/• Writ iki
r. II, tliat rulo proy dStI If '^^'f'*^'

^° "^^ action umlorr^^^^^
rroccodiugs

amemicd copy of and suo out a 5,.If./
°'"'* °^' '-^ Judge, fil" an

.eu- dclendaut with such wr or m tto n l'"'""?'''
'''''^ ^^'n'o suSh

"Pplic^'tion of the phiintilf, SLd^'tt'
'''^°''' /'/° f'°i»'t. on the-^e^ writ of su^^nj^f ^> X^^tol^J^

(/)M«y.O„Y^, supra.

( ") 2 Ch. I). 721 ; 15 r t ri

(") \>;v^ Y Jlcadeij, 2 C. P. DW,I6L. J., 0. P. ifio 7^,,I Vi •

-0 was «ea befo'^ tt'v ;'
t

,1 couuterclaim was a cross
action had oeon adopted, 2rxiit%
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Part XII.

Proceer! i{;b

against third

party.

Proceed i' gs

against iU-
foudaut to

counter-claim.

The Parties to an Action,

dofondants shotild bo mado a defendant in a roprosontativocaparity
without any further indorsement on the writ, subject to cause boine
ehown within eight days {i).

Proceedings against Third Party for Indemnity, tie.]—See unte
Vol. 1, p. 416.

'

Proceedings against Personjoined as Defendant to Coitnferclaim '^--

See ante, VuL 1, p. 307.
'•'

(0 In re Wortleij, CuUey v. Worthy, 4 Ch. D. 180.

\

cha;

CnANOE OF PARTIES
;

Al

Effect of Marriage, Death, ^e.

Marriage

Death

Death after Verdict and
before Judgment

Bankruptcy

Assignment, Devolution of
Estate, ^e

Other Cases .

Effect of Marriage, Death, dtAeauso or matter («) gLj
marnage, death, or bankrupt
''^it^n survive or continue, siud
signment, creation, or deVolny
and whether the ckuso of acabaemcnt by reason of tho
verdict or finding of the issue.

™lf,7J'^°«ficasebeen?
it Tiill bo observed thnf I

verict and judgment (i)th 8
abated by marriage, death or

X2::^rrirvT^
». 19, "menever any decree'
payment of costs in^any sn,
become abated, it shaUbJC
such decree or order to rovivol^
and enforce such decree or 01

Th/r"°'Tr^^^^tementsi
,

ino Court has a discrpfm^^
tio.timeofthecoSSo'S:
wW have become deffctlve by

-'^«mV.J-In the event of th

^^^^^^R^Howe^s Trade Mark,,

B

(*)
As to which, .see post, p. 1028.
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CHAPTER LXXXVIII.
'"^"'^^ OF PABTIES BY MARHIAOE DE4TU

A8SI0NiiK.\T, ETC. ' ^^""'^^UPTCY,

i:m of Marriage, Death, ^c. 1025
^'"•'•"'^''

1025
"^'"^^

1026
Death after Verdict and

before Judgment
jqjs

Bankruptcy
j^^^

Assignment, Devolution of
^'""''^'

.1031
(^'^^'^ (^'^^'^

1032

"AOE

3 ''32

fplication to set andciJ^ IqHiW%. on Change 0^;,
^^^^

Proceedings uhm Pa'rtu'n-"
'"^^

e;;^^f---'-2«-S!?io34Cert^cate of Abatement on
'^'^<^»9e~EntryinCau.eBool im

, _Chap.
I-XXXVIII.

Vir.^ ^e nr •

. - .^. -^""l/'n Cause£00/Wed of Marriage, Death, ^c 1-J^v /? . «"Acauso or matter frt) 8)la]^i,.^ ^- "-^ '^- C, Ord Xvrr ,

udion survive or continue anTl °,^ ^^^ °^ the parties /^ /; °^ *^® ^^^XV
signment, creation, or deVoSf""/"* t,ecome dofecti^ J^ '.?"* "-^ F^T.^/

n>ent may ir.S^ be eS "V*^^*
'^^'^ tWuE^entlTr 1^^

It will bo observed tLf o '^^\°*?*^^t^standiSoV^l^.V^g-

bocomo abated, it shall bo w'.i?'^ '''''^ «"it shall aftp'l V
fiuci decree or orf?Ar +^ ^'''"^ul for anv nnro/^„ • ^ ^"erwards

'"ton as any such abVfpr^n . "i'*^"^'
'^°<i so onS *°Prosecuto

*""" '«-»*a^^s^^^'^f^

'''*"""'»A«.epo,l,p. 1028. g:F-&2^'i.«S^a;



Death—what
actions

survive, &c.

t<>

1026 Change of Parties hj Marrhtfjc, Death, Banhniptcy, Assirjnment, dec,

Part XII. dofondant the action does not abate (<?), nor since tlio Murvlnl
~

Women's rroiiertjj Act, 1882, need the husband bo added as a jimtv
{see post, Ch. CL). If in any case it is desired to add liiui, tli'o

apjilication for the pur23oso may bo made ex parte ' jy eithev
party.

Death.']—In regard to the effect of death on rights of action, the
rule of the common law was, that as to sucli actions as ai'o foiiu(lc(l

on contract, express or implied, tho right of suit, or habilitv to
bo sued, does not die with tho iJarty, but passes to his exi.'cutors

or administrators (/). Eut this rule does not hold where tlic vi^'lit

of action arises on a breach of contract which was an iiiiuiv^

tho person only of tho deceased, without anj' injury to his es;atJ'</\

As to such actions as are founded on tort, tho rule of the conuiii.a
law was inflexible, actio persnna/is rnoritur cum pcrsoiul (//). ^Vucl
first as to torts committed against tho deceased. Tho rule was iiist

altere>: by statutes 4 Eiln: '3, c. 7 and 2j Jida:, 3, stal. 5, c. .j, wliidi
gave to executors (/) actions of trespass in respect of the gonds and
chattels of their testator carried away in his lifetime. The stat
4 L'dtv. 3, being a remedial law, has always been expounded in' a
very liberal sense, and though it only mentions "trespass" it has
been extended to all other cases of tort committed in tlio lifi>tiniii ,

tho deceased whereby the personal ostato has been diminishcl i', ',

liut a mere personal tort cannot bo brought witliiu this rule iulmvIv
because as a result of the defendant's wrongful act, tlio docwisoJl
has been put to expense, which has so far diminished his estate (/),

Secondly as to torts committed by tho deceased, lli're the rulo
holds gootl, and unless it can bo shown that his personal estate lias

directly beneiited by the tort, no action lies against his rejjresenta-

tives {))i). If, however, ho committed tho tort within six months
before his death, and such tort was in respect of tlio property of tho
injured party, a remedy is given on certain conditions, by tho Act
3 it 4 Will. 4, c, 42, mentioned below («).

((I) Sco Ord. XVII. r. 1, supra

;

cp. C. L. P. Act, l.H.V.', a. 1-11.

(() Sco post, p. 10.'i2 : Dcirri/ v.

Vhiltdhr, a;! L. T. 77S.

(,/) 1 Wms. Saunders, cd. 1871,

p. 2.'i9, notes to Whentlt'ii v. Lu)h\
riio rirjht of suit was extended to

administrators lij' statute IJl YA\ 3,

st. 1, c. 11 : liviuhluiw V. Ldiic. S;

Yurks. It. Co., L. R., 10 C. P. 189;
31 L. T. 817, explained in 1 Uinq v.

Ordit luistrrii R. (a,., 9 Q. D. D. 110
;

and questioned in Lvggott v. O. X.
It. Co., 1 (J. B. U. 599.

(_(•/) C/itim/ii rt(ii» V. WUlinmso)), 2
M. ifc S. ins, action by executors "or

breach of ^iromiso of marriage to
their testatrix, no special daniago to
tho personal estate being stated.
Hchl, action not maintainable.

(/() Sec -hiUips V. llomfray (C.
A.), 21 Ch. D. 139 ; 52 L. J., Ch. 101

;

59 T;. T. 19; .Ti W. R. (5,

(() Administrators are within tli^

equity of the statutes. See Smith \\

Coljiin/, Cro. KHz. 381: il'thun v'

KiiKblci/, 7 East, 131: mid Taiicrm
V. Grant, 1 O. P. D. 10.

{h) See I'.iiicnon v. F.mmon, I

Vontr. 187: and per Lord Ethi-
hirouijh iu WUmi v. A«»/Vry, supra:
Tici/croxs V. Giuiiit, sujira.

(/) riilliiii) V. Grait Eastern H.
Co., 9Q. 11. D. 110.

(»0 Seo per Lord ManxfiM in
ITdiiMij V. Trott, 1 Cow'n. 371:
riiitUps V. JTomfrci)/, 21 Ch. D. loS.

Sco also J'cck V. Guniiy, L. E., C

II. L. 377 : Cliapman v. Drnj, 19

L. T. '130; reversing <S'. (!., Id. j:

YouHfi V. WdlliiKifonI, 52 L. J., Ch,
590 ; 48 L. T. 750.

{ti) Seo rowvU V. llfcs, 1 Ad. & E.
42G

: Itichnwnd v. Nicholmi, 8 Sc.

134.

Survi

For injuries to the real
u tiro injured party had f
wore of a continuing nat
tiio heir or doviseo mi^ht
and not as representiu}>
for injuries to tlio real e
feasor was in no way re,sp<
But now by statute li &

iliG executors or adminisi
injury to his real ostato co
have been committed with)
and the action bo brought
on the otJier hand, an actic
mini.stn.torsof_ any decease
him in ns lifetime to anoth
sonal(o), provided such in
calendar months boforo the
uithm SIX monfli.s after
assumed the administration
Luder tho present pracf

party to an action ^-hon (
tmues(r;}, the action does n
(ontmue the action by or a;
the deceased party may be ob
.'. .Master at CJianibors, sunn
•^tai.ces(0. In tho event onmay Uo made by his ner^snnn
t!.-Iofcndantniay.p,5J17
to ,hsnnss It, unles, tho ,,lai
contmuo it within a liu it",
personal representative beine
nn order appointing a person
enable him to move to di,smis=

«», coal luul been tortious^v A^
from plaintiff's land W 7,*f«'

who afterwards died intestate ^ P
°'

ws raised w,tl„-n six month, "
pnrf more tlmn six moi tl t i' i"*'
H'o death. It was hel f t^ n f

,''.'^'"'«

might recover for tfto^pl;''''**'^'^
tl'^' above statute, a la^fn,

"'"'""

bl and received in rc^nect 'T'/f^

^^jHort-feasorfiXi-*^

^^'^Kirk V. Todd, 21 Ch. D.
('/' See brd. XVII r i

I

'*'',"•. T,„/l,,; lo'cii V,'4\ -'-"•

I ^'iw, iViol, ss. 135—140



^^^^-'^ivul of Artion on Bean.
For injuiies to tho real csU fn +i, ]

u tiro iiijurod party Lad f.lil 7 .
°''° ^'^^ 'i* common U^

woro of i continuing1 J4*'r ^? ^'' ^^S^ iT tW ^'^^
r v??"^--tlw lioir or devisee miS sno 1 . T^ ^^ ««'ectod he L?° -f

-""''y I-XXXVI]
aiul not as represent n^ V '

^"* "1° action was nf- ^°"^''"ce.
for injurios to %o roJ ^f P^decessor in titl X f

''^''' "^tt

the executors or administrators ' of f'
'' "' '^^ action is rriven f

111 liny to his real p^fni^ ,

'^'^lois ot any person ,h.„
'« given to

have teen comm tS SS"'" "'^'V'^
^^^^S to~ ''' -'^y

ancl the action be broS^w thin"'"'^*^''^^'
"^^"tis' LefozVi^. T^ "J^on the otiier hand an n^K^ • ^H one year after hi. I ll''

^^''^^^^'

mini.tn.tors of any doeca od
'' ^'"''^'^ ^'uins tho ^oJ,'/^'

^"'^'

him in his lifotimo to anofl
^- *'''°" ^"^^ ^ny wron^f ''''' °'' ''^'^-

-nal(o), provided suerSmv T'^'f
"^ ^^ Ko frty

S^^^'^ ^^

ss-in;ts^aHZ-^'-=

I'aity to an action 'n'hen tho 1 " ''^'*^"* of tlie denfl. *
tmucs(y), the action does not\lf°. ?^' '^'^""'^ surv v^?

°^ '''"^' ~ P'-ocoedings
continue the action by or S;,: '';'l?

^'^
' ^"t an orlerfo, 1

"
'^''"- °" '^'''"^-

the (Iccoascd party mavlfn "f!"'}^"^^
the ])ersoual 10,.

^"'^cayo to

.'.Master at ClSb^s^ sunn^'J"?^"'^
"''^

^'W S" "'^^'^--^ ^f

.*'"co.s(^l IntheevLtoffio°? ^/ "'^ '-^"hl v t S w^?°M') to

may bo made by his ner.ol
'^''''^^ "'"

'-^ phiintijf fL ^ ^i''""""
fho defendant lij aX ITl'^^ {

'° i'PPl^cation

to -h-smiss it, unlLAhe ZintT"''' *° ^""timLi^fc' [!« "ot
cuntmuo t within -, i;, -1 '" '^ ^'cprcsontatiVoc^ 1 . ^^^'"'i or
personal .epz'eStiye bdS '™°-^'''^' ""' Hh^^ev " ^^^-^ ^°

an order aj^pointino- a ne,«o^ fPPonited tho defendl. ™"* "* "o

^"^" -^"^ ^^^ ovont of the

r;'rt niorc tlmu .six mout} ' i,'. T'^
<!'^' death. It ,va.s hoi 1 tL. f „i w-":?
might recover for tl^. fo ,?,

1'''""*'''^

^^;1 an,l rocoivo,! in roll ,5 of°?h^
latter, acconi;,,.' to flm ,, i ? ^^^^

stated as to cares°v£otwT
^^^.e^tort-feasor haaXi^^'lJ^

I'/l See Ord. XVII r 1 l
l"-'.5. Seo7»v,.,v,l!' ^V._''."nto.
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('•) Id.

(*) Soo Ord ytrTT
]V,i'«3. Seo/„,v. Z//-,^' P"st,
JCh.D.82;

4,5 L r n/',"
"' ^'^l"t<',

%r-/>'y-,l(fctA^s'7: I,v,.'

, (0 i'oe per Aw// t r ' '''^

^^"y^'/^ JO L. T 480 '
•^"""*'''" '^

cision relates tn + • "^ *his (Jo-
it is wro,.? *° *or^''Sa oxocotions

i n m r.yi' "/"": ^'- «"•"'/(', •! C' '^'^?'
N^tV' October,' I88'^''

^'" ('^°"ni-)

'PC. L. 1'. Act, 1852, 88. U3-],iof • "'^- ^'wxpson, \\ ch.

p. 1"2.5. See 7»v/r;v/n- r /-^ . ' .
"'^*°'
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Paet XII.

Death be-
tween verdict

and judgment.

Change of Parties hj Marriage, Death, Banhruptcy, Assignment, &c.

death of a clofendant tho plaintiff may obtain leave to continiio tlio

action against his personal representatives, and tho personal ropre-
sentativos of tho defendant may obtain an order that the aL'tiou bo
dismissed unless tho plaintii? within a given time obtain an onler
to prosecute tho action against them (c), or they may obtain leave
to continue a counterclaim against tho plaintiff (rf), or if ]'ud"mciit
has been obtained to continue an appeal (e), or, pending the ap-
pointment of a personal representative, the plaintiff may obtain a
receiver (/). When tho defendant in an action of tort, to wliicli
his executors could onlj' have been sued in respect of acts douo
witliin six months of his death, dies more than six montlis after
action brought, the plaintiff's cannot obtain an order to continuo
tho proceedings against his executors (y). If tho deatlx occtir
pending an appeal, the application may nevertheless bo made to a
Master at Chambers (/i). An executor obtaining an order to ciiur
tinuo an action, even after judgment, becomes personally lialily lor
tho costs ab initio, in tho same manner as if tho action had been
commenced by him (/).

If the causo of action does not survive or continuo, tho order
cannot be mado(i-), oven, it appears, although interlocutory judc.
ment may have been obtained for assessment of damages (/,).

°"

—Death Ictween Verdict and Judgment.']—By the common law if aiiv
one of the parties died before final judgment, tho suit abatodf/)"'
but (Ml. Xyil. r. 1 {suj.ra, p. 1025), provides that "

-wdother the
causo of action survives or not there shall bo no abatement by reason
of the death of cither party between tho verdict or findiu" of' tho
issues of fact and tho judgment, but judgment may in sucla case bo
entered notwithstanding tho death."
Tho rule extends to all personal actions, notwithstanding tho

cause of action could not have survived to tho reprosentutivts ot
the deceased, as for a libel, &c. {ni). Where, before tho Judicuturi)
Acts, after a verdict for tho plaintiff, with leave reserved to uiovp
for a verdict for tho defendant, tho latter died before tho motion

((•) Ord. XYII. r. 18, post, p. 1034 :

Motion V. Kim/. 29 W. li. 7;i, V.-C.H.
{(/) Jmbrw V. A'ltlun, 21 Ch. I).

175 : ol L. J., Ch. r)28 ;
-16 L. T. i'89;

30 W. K. 701. An order olrtained by
the pliiintifT to continuo tlio action
against tlio jiersonalroin-osentatives of
a deceased defoudnnt, docs not cntitlo

tho latter to continuo a counter-
claim. They ist got Icavo to do
bo: Id.

(c) Manson v. Talton, 17 Ch. D.
767.

(/) In tr rarker, Cash v. J'ar/nr,

12 Ch. I). 293; -ISL. J.,rh. 091.

(a) Kirk V. Todd, 21 Ch. D. 481

;

46 L. T. 192.

(A) Jiaimn v. Fatfon, 17 Ch. D.
707; 44 L. T. 686; Twticrnss v.

(jirant, supra, where tho death oc-

curred pending an appeal to tho
House of Lords.

(t) ISoijiiton V. Boijnton, 4 App.
Cas. 733. '

I

(/.) C/iripiiinii V. Din/ (C. A.), -iD

L. 1. 430: I'liiUip.t \. Ihm frail (C.\
A.), 24 Ch. Ij. 439; M L. J., aJ
101 ; 49 L. T. 5.

' '

(0 See !<nund. 72 i.

I'll) Sec tliis rule, supra: en. sfat,J

17 Car. 2. c. 8, s. 1 ; C.L. P. Act, IS.V.'/

B. 139
: Pa/iiur v. Cu/irii, 2 li. & Ail]

906 : Krtinitr v. Waiimarh. L. It.

Ex. 241 ;
3;') L. J., Ki. Ms, au aition

for personal injuries bv detcudaiit'i

neghgcuco. The C. L.'p. Act, ISilOj

8. 27, it HoeniR ,T]iplied to actions fo|
dower, for freeboucli, and in qmn
impedif.

Death Id

could bo made, his e.Tecu
.such motion was siicces.sf
soctron («). Tho repealed
I'ror. Act, 1852, s. im, m
'^quivalout to a judgmeni
docc-isod party {o). They
V.-LIS tho death of either jia
bytheia,^,/); butthedeatl
alter tho hivst day of the sit
the a,?sizo,q or sittings are bi
sigucd awl execution issuei
day on which lio died ; it w
wcrorc,yu;ar(<).

Tho Court will, in genera
pro tui,c, n-hero tho i^isnin^r
Court (,/j. Thorefo,.o,ifa"\
special ca.so (rj has been stat
a motion for a new trial

,

ar-umout, and ])0nding tJie i

Court are considering of thoi
mont to bo entered up after
apam-maynotboprojudico.
ourtM. -OutiftheiS

tho laches of the plaintiff
reason of a proceeding in'fi
appeal or the liko(,r); tho Co

^"^'"^''•f
"P- 111 lact, they

except where the party entitlec
ir m so doing by reason of at
act ot tho Court (y). Therefor
to a special case to bo agree
not set down for argument

,

») Frcemn v. Itoshcr^ 13 Q P
,.H). See James v. Cratw 3 D * T
tt, whore a verdict was tak«; sub'
jeet to a specia case • r/W/Av;

/n«,nEx.355;2.5L^r,Xq-

pnbfatiou of the award '
*^°

l-.\r. i- W. 2'1-
1 nT ^'""«'«.

J

W I'njlor V. Harris, 3 B. & p.

(r).te.^,
1 Salk 8: I>lon,ery

r.lU.',n, • ^^"on., 7

,A«v.A,fl'y,,3Dowl 207 sL
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couM bo mado, his executors mf^T^fsuch motion was siicce^qf>,7
}Sa.t uiovo to enter t vn-,.r i.

A^a.s tho death of the,
,^.'^''? ''°* «-^tend to a °J v'?° °^ ^^'^

after tho fe day of tho s tfn/ IT''^^'
^^^^^ tt ass?^cs bf ''^f '^'^

the assizes or sittings are£ f' ^'^""^'^^ ^''^^^'^ the Yr]^] r,f'' ^'^' .°^

sifemcd and execution ksue a ft.
^^ "/ ^'^^^ JudgmeS h?' •'^'''^I'

*"^

(lav on which ho died • ifn I ?, *^° ^oath of thoT?n ,
"."= been

were ro,.i;ar (0.
'

'' ''"^ ^°^^ that the judgment .nf"'^
"'^ "^°

The Court w.ll, iu ^enoral . •.
''^''""°"

rn> tunc ^-hovo tho .sfgnir^o/ifl"
^^

t J^'^^e^ont to bo enter..!
Court .). Thereforefif a"p° ,/' Jf^^^^^^n cIoLtyod by tho a^ of";?"

^"^-'' ^° oater
special ca.soO' ha., been stated for y-K°- ^-P'"''''^ ^onlict or off ° ''""°P^° '4'
a motion for a new trin /.

^^^ opinion of tbo p, ? ^^^'^^' ^
argument, and pe"ig the t^^nfi°^

'" J^'^"^* of W sot
,

'

°^ ^""^^

-trKS~ss;s^si^^^^ ^
tlio la his of the r KhS"""""* ^''-^^ not o e^if

"^^ '^'^ "ct of the

-son of a Vvoceo&t'Z o^"^° ^'^P^-^oSg"^^^
nproaloi-thohko(,r). ?ho Pn ?/""?!"°n. course of W ^f '

°^- ^^^appeal 01- tho hko(,r); tho Co ^f'??!"''^ '^^"rso of W ^?' T ''^

entered up. Iu fVf Tt.^ ""'t^'^^' ^ot allow the /n?' "' ^^ """^

'Pt whorithena S,fe,ri" ^.^o^ grant Zht'l^E"^'-' to I>o

so entered up. In fa'otTl,!^"''",,^'^^' ^ot allow'tho /n V'
"'^ '^^ '"i"

except whoro^heiM y'ontitl^
"^'^ ?^'^"tSSe £T' '° ^^°

111 so doing by reason nf^° ^'^n judgment hnX^ ''''^' '^aso,

of tho Co?rt?,A '^JL^L^l^^^v-^'^bfo deTav'„^.b^P5^--ted
froia so doing byTeJon of

'^^^ '^SnJndgrnentlZT '"^ ''''^' '^'''

-ef do^ fort^^t^^^£BzBtB
MFrcemn v. Jios//e,- 13 Q n

ibl, wliorc a verdict was tntn,," 7 r
ject to a special case • ^-^f!:

,

V*r nifeJ^ Si ttpubhciitiou of tho award

l2Me,5i9,-&«J:;,^'Lf°^-277;
l.'M. i \V 2'l •

1 tT f T°"'''''">

Jj}

To'jloy V. iforr,'.,, 3 B. & p.

(n .^«««., 1 Salt s • r>;

T.R,32,n, ^ • ^^- -^"'"'•,7

J ()) Jmbs V. -Villicolli, 7 T T? -3 7

Jeculed on the J.ou5 ..^ '"« "aso was
«^t « to be con,; Prif'''-',"'^'^''-'!

9 Q. B. il laJ."''^'''^ '^ J'- & L. lOo •

"f-JlodyHon, 1 Y. & J V/io ;, ^'"'nrnce

f4;vhere plaintiff- dleVaft,^.-,,J-
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Pat'tXII. against whom judgment was ultimately given ; tho Court rofusod
to allow juJgmout to bo cutorod nunc pro tunc, at the instaiico of
tho successful party, as the delay in setting down tho sjiecial cuso
could not bo considered as that of tho Court (2). So, whoro a:i

instalment on a cognovit became duo after the death of the defemlunt
the Court refused to allow judgment to bo ontorod up on tho cognovit
7iunc pro tunc («). And so, whoro a judge's order was made to stuv
proceedings on a certain day named in the order, on payment of
dt'c and costs, the plaintiff having liberty to sign judgment incase
the costs Wbi'o unpaid, and tho plaintiff died before tho day uauiuil

;

Cokriihje, J., hold, that the judgment could not bo entered' nunc >Jt\

tunc (/;). It may bo added, that tho power of tho Court to enter
judgment nunc pro tunc does not depend ujion statute ; it is a power
at common law, and by tho ancient practice of tho Court, to proviait
an unjust lU'ejudico to the suitor by tho delay unavoidal)ly arisiu"
from tho act of tho Court. Tho effect of tho judgment, v;\mi.
entered, may depend upon statute ; but the power to enter it dous
not (c). Tho power is confirmed by Ord. XLI. r. 3 {ante, Vol, 1

p. 7G5). '
'

^,'".*'"!"P*'^y of i?a«/iT»p<c2/.]—Bankruptcy of one of the parties to an action doos
plamtitt.

j^Q^ cause it to abate {d
)
provided the cause of action survive or

cor*"nue(('). In tho event of tho bankruptcj' or liquidation of a
plaintiff, pendente lite, lio canTiot continue the action (/) ; butwiicn
the cause of action survives or continues (e) his trustee may obtain
leave to do so (</) ; or if there are two trustees, and o;.e of thum
objects to continue the action, tho other may obtain leave to do so
and to make his co-trustee a co-defendant (/(). The trustee of a
claimant on an interi)loader issue may obtain leave tr ^10 added as
claimant ((). In case of the bankruptcy of tho plai ^:."\ if the
trustee declines to continue the action, tho defendant n <• take out
a summons and get an order to stay all proceedings in t .e action (i\

or ho may plead the plaintiff's bankruptcy in bar of the action as a
defence arising after action brought under Ord, A'A'/K r. 1 (unfe,

Vol, 1, p. 320).
_
Or ho may take out a summons at Chani'L'rs

for an order calling on tho trustee to elect within a limited time
whether ho will continue the action, and that all proceedings bo

(-) I)oc d. Tai/lor v. Crixp, 7 Dowl.
58i : FishiiiuiigcrJ Co. v. liobcrtson,

3 C. B. 970.

((/) Itliickburn v. Godrick, 9 Dowl,
337 : Lannmn v. Lord Audteii, 2 M.
& W. 535 : Vaughan v. Jf'ilson,

infra.

{/>) Wilkins V. Cautij, 1 Dowl., N.
S. 855, per Coleridge, J,, "Tho in-

convouience for tho future may bo
very easily remedied by tho iutro-
duction of a few words into these
orders." And see IFi/k.s v. J'erks, 6
Sc. N. R. 42, where tho plaintiff was
misled by the officer at the Master's
office : and per Tindul, C. J., iV. C,
"If it had appeared that tho officer

refused to sif>;u judgment, the plain-
tiff might liave had good ground for
the present application."

((•) Evans v.Iiecs, 12Ad.&E. Ki";
4 P. & D. 38. See Cophi/ v. I),iii, -t

Taunt. 702: Laninan v. l.urd Aiutky,
2 M. & W. 535 : Vamihaii v. mimii,
4 Bing. N. C. IIG: l)oc A. 'Do/hry.
Crisp, 7 Dowl. 584: l.ainhh-th v.

Harrington, 2 Biug. X. C. 149.

W) Ord, L. r 1, auto, p. 102.5.

(e) As to which .iee jjost, Cli. CII.,

and see Eldridge v. liiirgm, 7 Ch.|
D. 4U : Emden v. Carte, 17 Ch. D.,

769.

(/) JacliMH V. Aor// T , .(

5 Ch. D. 8>4; 4(3 L. c
(C. A.): Wardens, Sai 'J,..,i

(g) Td. : Emdcn v Oan, .

"
. .1. J

7C8; 51 L. J., Ch. 41.m Id.

1(1 Jlird V, 3l(,." heirs .!ij L.

513 (C. A.).

stayed mcnnwhilof/) 7

10 refusal of the tLu>
dofor,col)oingp]oad,„i

tho
luent for his costs f/\

"

action for want of ,,';„,.,;
atuyhns to cont „u ,

trustee (w),
'•

In tJie event of a solo dolatin^' pending the actio,
tinuo It against his truNt,

Fud,ngn,ay.stayallf,„t
ioiMn,,,jnjdat,.d',lania'',sn
respect of whicli no p r?., ,

"'

^Imi tlie bankruDtev , ,

continue the actilS'-J^;;;'
o;loso(,0. Inallcas 1
defendant may obtain 0-]
-7'-hehasobtlu ,*h
el^mkruptcyasadeieLi

l^-iniptcyoftSevSS
tie action against tho othori;

Assign nient~n,.vohtt!n„ ^e

^^«ction,,vin-ch?Las; /';''''''.'''•''

ffiamtaiuforthebt.uofi7,f;r '''-'''

,

tors, shall not p ,. * ,""' '•<•

U\ decline to "on in ,

° '^'^^ H'"""S

«% for fho CO N V
"' '"'.•' H'ivo

I

'K^e's order tTben.T •'*''''"'»

»1 ttefio., "-s ; !; . ^? •"'•y-'d until

'l^«s4meesLX\^;
f'"'^''^"

I

™«ao f!,o action ,,w
'•^"•'*" '"

Hpleatlf ob"^,, ''^''•''-;'°'•'•"

»«''l^^"l2.1icdfoi',!'^ '^''"'s

??attlu''fim^.o' t[°t^'•',''«^'•>'d-

W^^t^XiS Th
'*^',^"'

''7l'

t"^*^muc tin-ssi';,-'^'""'"""^
r'^'^ 'lie actio, ,hT""' ""^' t'>

**-Ex,D.i'n-4ctxE:: '



stared moanwhilor/) Tl,„ • i

nient for Lis IXm *''" '".""tiT i^uty confers" "^^^^
•

^'' '^^
action for want of mso.,

'" -"^ "»y "PplSion f
^'• «" J"''^"

trustee (w).
"'"" "lo nvimx, .honU bo «n

^''"/"^'^^ "ot

^

In tho event of a «oIo ,].,(• 7 .

'°'^
°'^ ^^le

*wn l'c.in,.iileaa..uns
?, /''^l

'" the oven of ,t,"
/'''''° ^° '^o""

JH^Klino. ,,ay .stay all' ,;,'""'"'". 'ho Courtin ;\ ?\'i"'J'^^y P^ti-
for uii]i,iui,late,I,la,

,,''"' !"'<"'"0(li„g,s („)
'

j .V,"^'^
t^o action r,

respect of whirl n ,' f ^.
""'

''''-^''"f,'^Hit of o
*^''^''^'^° of actioua

continue tho acti-iH^ '' '^''o '''''on ofe
'

tho
"1'-"^ ^^^«°«

^e^en,IanLa/a!i
'^oS:;/';; ^J'"

'-'''-u fl^'V!,/^
^^°^-

^oioon a.s ho has obt'.;,, , 1
• '''"''''iiniuo. th„ „,./ 'V '^fonco, the

«" I'^'nkrnptcy L a ,

^"''^
'T'!"'' of <Tisc a.^M^f^^^'^W, au.l

fW. A-AVK /l (., ^' ';", '"''^'n^. after a cro/l^°^J."^^P^°'^d

.itn,ptey ol; one of «ev ' ..fe .^•-f'" (/')• I'f t f^enX^g^u
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Of defendant.

'^'"trupteyofono •
' ""'!'"' ''"^'^ I'ulo r

P^:"""^ may^^y

^-;....,.-7...,,.
;"'""* ^'""-»tl^e trustoo?(.5"^--

(is

Nil U') /
,/tne O.L.J' A„(-

niptiTorinsoIvencvofVl,,..! '"."''^

i!«<^. shall not be ,,.,'* /''.'' '•'•"-

to «ieh action, u, oss Z. '' '•" '""'

«l3ll feline to con?„'°"'''T'''''''''
'«"ri(y for tho cost. V ' ""'' «'''^-'>

a'M?t's order tT,V'\T.'^' '')"''

^i'''n'o»oMWtiLS,ch /;!,:''''' ,''''•

'l^».<^isn,.es LK or''; ;' ''''™

«M>ae the action n,°
*^""' '"

fal.lJca(l.lobankr, ?^'''^''''

*«"lva,,plicdto; V'^-" Tin's

??atfii.-timeo'tho ,m'I"'p"""

4*fe.vu,uie"^,-i3-f''';,-'«'tionof

i-^^*
«.o .'.etion d d t't ";"i

''^

M) kSeo JJav'<i r' t -r,
«'<1. iGo. '^y « t. L. P. ^ct^ ^y^

(;<i(?
^"*^''''

^- ^«'"y^., I Q. B D

(") liank. Act isqq

i"'«f, <'i;. t'li
''^ ^"^f. isaa, 8. 30-

(') Id.

W Hunk. Aof 7 urn
l'"'^'. Oh. OIL ' ''''•^O.sub-s.2,

^"'"'//'v, ante, „ (/)
" " 'P- -^'"*'«- v.

•''!'A; //rV'V./""'""''-'^-. 7 Ch n
V // J •

.•''^•' •-''• ''if's- rn -/ j-^-

Assignment,
devolution of
estate, etc.

I
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nge nf Parties by Marriage, Death, Baukrujifci/, AssiynmerJ, ,h.

of any estate or title pendente lite docs not make the nctioii do-

fectivo (?/) ; but the art ion may be continued by or i:<^;nn'A tho
I)orsons to or upon wiiom such estate or title has coiao or de-

volved (?). Ill case of any devolution of estate by opi ration '-:'

law (a), or of any event occurring after the ccjumence); tnt of un
action and causmg a change or transmission of interest, or lia-

bility (i), or of any person interested ..(iming into existence after

tho commencement of an notion {h), tao necessary pat-ties niav bo
added or substituted on an i ;>plication ' i u Master at Chambers for

the purpose (c). Thus a j.-i ;( ti to -wh ,u a plaintiff has as.-si;- lod
his interest in the subject-matter of tho actv-m jKtidente lit" wa.s sub-
stituted as plaintiff ((/ ). So a judgment crrlitor in one iiotir n who
had obtained a gattnsheo order at i aching moueysdiio to the puti.:'i:>'

in another action iiom tho defendant in the latter act •' a, was i:ili!cii

as a 'o-{i'.aintiff in the latter action (e). So a person on whoni il-o

plait'tiiV's right to sue had devoh'od by operation of laiv ^rasjlluw ..1

to con! (mo i.uo action (/}. So a person to whom a defendant had
assigned bis ctc-rcst ?'f','(fA,'n<e ///e was added as a co-defondnut

(</).

This docs !.'0t, ho,vo\"er, enable tlio plaintiff, who has obtaJTicd a

judgmc'iit iJ.j iiin;vt defendants, to onforco that judgni'-.t aguinst tho

deforidjiiti' s i-.tcossor-; in title without a fresh actici; (/(). If tho

charge oecnrs after tito pleadings have been delivered (Liey ninst bo
amended ao as to show the interests of tho continuing i.'ar'tics(/).

An itifant born after action brought, to which he it- u necessarv

party, may bo added as a party (k), and so may an infa.it attainini'

full age sifter action brought, and becoming a necessary party on
doing so (^).

,'V defendant whose interest has ceased ponding action cannot
obtain his costs (m).

Other Cases.]—As to the proceedings when an infant partv attains

his majority, see post, Ch. XCIX. When a plaintiff becomes insano

or becomes sane, see jwst, Ch. C. When a person of unsound miml
is found a lunatic, see Green's Estate, In re Green and Pratt, 48 L. J,,

Ch. G8I; 4IL. T. 30.

rrocoedings on Proceedings on Change for Suhstitution, Addition, ttc. of Parties.]—
change. By Ord.XVJI. r. 2, "In case of the marriage, death, or bankruptcy,

or devolution of estate hg operation of law, of any party to a cause I

or matter, tho Court or a Judge maj', if it be deemed necessary
j

Other cases.

(i/) OrJ. XVII. r. 1, supra.
(z) By Old. XVII. r. 3, "In case of

an assignment, creation, or ilevolutiou

of any estate or title peuJento Hte,

tho cause or matter may bo coutiuuod
by or against tho person to or upon
whom such estate or title has come
or devolved."

(a) Ord. XVII. r. 2, infra.

(«) Orel. XVII. r. 4, post, p. 1033.

1, 15 Ch. D. 426 :

' J., Ch. 262.

61 L. J., Ch.

(c) See infra.

(rf) Seear v. Luy
Jttiston V. Tobin, ''

(() ir,d/is V. .V

577 ; 46 L. T, 473.

(/) Dger v. Pahi'tr, W. X, 1881,1

106.
'

('/) A'ino V. Ritdkin, 6 Ch. D. Wii
38L. T. 461. 1

(A) Att.-Gcn. V. Binningham.icl
Corporation, 16 Ch. D. 523. Cpl
S. C, 17 Ch. D. 685.

|
(a) Heear v. Laivson, ( ';. D. l'2l|

{k) I'etcr V. Thoim ,':6(

D. 181 ; 53 L. J., Ch. . . W.
515.

(/) In re '
^Id. ' . . i v. ffoo/l

W. N. 1884, Ifc ,

(»() jn/IIICI . /)«/:..., 11 Ch,

430; 48 L. J., :, 508.

ku If, ,x,mpIotG .settle,

''^^'^,Uany,of.„,i,
a •'•" :i iiiaiiner and iV,

^"•'a- ..• the Court or Jorder l.r the di.spo.sal of
h' r. 4 '. Wj/ere bv

"'• aiiv othc.r event oec„
or ,u.:ter. and cau«i^"
''y;'^y' '>'• hy i.ca..on

r-
'^""^'^ "ftor the con

Ittiorues nece.s.sarv o7- ,)

,

tut ^P^'}-iy in a>X
^aj

1 bo earned on betw,
P'lrty or parties, may b?
(."•irtoraJudgo.uponar
siouetmterestorliibiL?into existence." '*"""3'.

Tl'e ajiplication for nn „,prhe. should be zn^Io "^f™W. It.houk
«-^^

i'/J, and it shoul, bos,

'''''"^otnecaistJoV 'f

i'H'lv I)y .summons to .of =1

;; ^T'l "°verthd "rbV*^

-istoobtaminn-)oo,.„; '

Strn'ce
u

of pnler—Appeara,
order obf,,,-,..."^. "'.'

unless thn (' '' ^^ I

'; "; ^^n oruer obtainc I n
«all, unless Um CoS '

•'

t \
"I";iitliocontinuin"

.,t,
'^"''

fcoh'theo, fS;'"^f«tJ,

I«P. 773' A .
'03. per F,,/

j

'i' "I'd. LIV. r. 12
„' '^ii' per X,.i-f/, V T

I
fA.l',-voL. II

•
"^"t"^ which



'•occtdiuys on Cha

ii;ii'iitv, or by jv... ' ,

;o ma;Iv a party iA «,;;;/". ^'^^ any person
,

^aall he carried on bXl7
'ff

''^' ''"^ orcioz tJiuf
,^''"'^^ ^^"uW

rart}- or j,arties, may b
'°\*^" continuin".

, S ° if^^'°eciini>s
0.urt or a Jnd,e, .5,t^;fc«l- P"S^c£'^3,-; -d. nf

il cha H.n ^!/?" ^« the

Chap.

into oxistenee. "
^'^^^^^^>'' ^i' of «uch person f.ttS T '^'^^^^^^

i^f'O application for an or,],.,. , . """"^^ ''o^iQ
parties .shouM he nia,I,

° ^' S"h.titutin;> or a,7,?; .,
jt

^Jf ("). It .sh, £ 'y; ^'-^ possible aft'^Sf
*^° "«cessary

fs
'/}, and it sJiouhlbos '/'' J""'^' (p) « i V "^''•o«..ity fol-

!lie.;n..„n,,tancusunL!^^'; W;''^;t'-:'l "^y ani ,
,'

.i^^''^^^.
at Cham-

js asked for (rj. In or lin
'^' '^ "" '"ade, an, i l- ^'^^">' '^l^ortly

I'ntm «onie ca.es the Af
''^' ':^''^'^-^ it is^ ' /'.^ '^'^'^^''t order

^1 ail „rder bo im\r f
°'' ""^'^^t direct f

''"*^''- a.^ of cniivso (s)

tilopleadings are deliirocl S" '^^ ^'I^ambers
f

)"''yip ^'\ai.peai:

':V'^^"order, .^2?fr''"-''^'^^^'''-'i/^''/-^'e,/l t, .

•lirect
'^'''"^'""od order for'"lot^t bo seryod change, &«.

-a;

1 (!) Ord. LIV. r. 12
I/! .S,-i. )ior x,.>'-f/, "t t

'*i'-voL.n ^*''^ which

f-'jso. see M,ricc v v

p 10,34
^^'J- ^VII. r. G, post,

^?? tTTV- £^.^7 Ch. D.
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Paut XII.

Application to

dincliarKO or

vary onlur.

Change of Parties hy Marriage, Death, Bankruptcy, Aastgnment, &c.

Borvoil thorowith who is not already a party to tho cause or matter

Hhull bo bound to outor an appearance thereto within tho same

tinio and in tho samo manner as if he had been served with a wiit

of Hummons."
A form of appoaranco is given in the R. of S, C, App. J., ravt

II„ No,Q{u).

Application to discharge or vary Order."]—By r. 0, " Where any

person who is under no disability or under no disability other tlmu

coverture, or being under any disability other than coverture, but

iiaving a guardian ad litem in tho cause or matter, shall be served

with such order as in rule 1 mentione<i, such person may apply to

the Court or a Judge to discharge or vary such order at any tiuie

within twelve days from tho service thereof."

]{y r. 7, "Where any person being under any disability otiifr

thaii coverture, and not having a guardian ad litem in tlio ciuisu

or matter, is served with any order as in rule 4 mentioned, such

person may apply to the Court or a Judge to discharge or viuy

such order at any time within twelve days from the appointmeiit

of a guardian ad litem for such party, and until such period of

twelve days shall have expired such order shall have no force or

otl'ect as against such last-mentioned ^lerson."

Tho application to discharge or vary the order should bo mado
by summons at Chambers. It must bo made within tho tiino

lin;itod by the rules unless that time is extended by the Muster.

It should generally be supported by an affidavit, stating tho facts

on Avhich the applicant relies as entitling him to have tho order

discliarged or varied.

Proceedings on Change after Judgment for Purposes of Execution.]—

See Ord. XLII. r. 23, aide, p. i)55 et seq.

Proceedings where Party dies and Action is not C07itinued.'\—Iiy

Ord. XVII. r. 8, "When tho iilaintitf or defendant in a can^.- or

matter dies, iiiid tho cause of action survives, but the porsuii

entitled to proceed fails to proceed, the defendant (or tho person

against whom tho cause or matter may be continued) may apply by

Hunuuons to compel tho plaintiff (or tho jierson entitled to pruiiril)

to proceed within such time as may bo ordered : and in default of

such proceeding, j udgmont may be entered for the defendant, or, as

tho case may bo, for tho person against whom tho causo or uiattor

might have been continued ; and in such case, if the phiiutitf has

di(nl, execution may issue as in tho case provided for by Urdu'

XLII.,llulo23"(a;).
Tho application should not generally be made until a reasotiabio

time has elapsed to enable tho proper parties to apply to contiuuo

tho action.

Cortiflcato of Certificate of Abatement or Change of Interest.]—Jiy Onl XVIL
iibatcmcut, &c. ^y^ u Whero any causo or matter becomes abated or in the case uil

ProcGoiIings

on cliaiif{0

after j 111 l(;iiioti<^,

for pMr))()Si!8 of
execution.

Prorc^iKJiiiKMon

deatli, wliou
action nut
eoiitii.ued.

any such change of inf.
.sohcitor for the plainti
or matter, as tho case m
"f'rer, who shall causo

,boui opposite to tho nan
Byr.lO, "Wiepoan

for one j-ear m tho cau
over generally, such cau
shall be struck out of the

610.See form. Chit. F.
" rm of s

p. 611. This rule prcBerves the

(h) See form. Chit, i'., p
(r) See form of summons, Chit.

old Chancery practice. See Mijtioii\

V. A'ina, 20 W. K. 73.
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solicitor for tho nl,,;, l-i
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Pabt XII,

Peers, kc.
privilcguil

from arrest.

The process

against.

Other pro-
ceedings.

Attachment
against.

CHAPTER LXXXIX.

PEERS AND MEMBEUte ui PARLIAMENT ('(}.

Proccedinqs against, in ordinary Cas^.-i.']— Peers and poorossog,

whoa defendants in an action, cannot bo arrested boforo judj,'-

Mi!nt nnder a Jnd-jo's order (//). Nor can they be taken in oxec'u-

n on a ca. sn. (c). Members of the Ilonsfj of Coniiiions, also,

ilHrin iJ t]io session of I'arliauient, and for iort\' days both bet'uro

^l(and aFter it, are" privileji;ed from arrest ('/); Tiim, therefore, duriiii,'
'

the time of their ]n'ivilegn, they must not bo arrested nnder li

Judge's order, or taken in e.Kecution on a ca. sa. The privilege

extends to a person who was a member of the old, but is nut a

member of the now. Parliament (c). An unpriviloLred person in

custody in execution, who becomes a peer or member of i'arliaiueut,

is entitled to his discharj2:e on motion (/).

Tho pi'ocess to enforco tho appea.anco in a personal action of a

person entitled to i)rivilego of peora,i>-o or of Parliament, is by w"'

of summons, tli' same as in ordinary cases. There is no occusiuu

to state in tho writ that the defendant is .lutitled to privilege of

peerage, ov of Parliament (,</). Where tlio writ deseribo(l tho

defendant as " Tho Eight Honourable Baron Sullledd," instead of

describing hiiix by his proper title of "Tho llight Ilnnouiahlo

Edward Vernon llarbord, Parini Sutiicld, of Sutheld," tho I'ourt

refused to sot it aside (/;).

Tho remaining proceedings in tho action aro the same as in ordi-

nary cases, excepting that the (>xecution cannot bo by cai. sa. A
ca. sa. cannot even bo issued, although there be no intention on tho

part of tho jiartv suing it out to < \ocute it. A doubt formerly

existed, whethe it a pe on were kon in execution, and set fit

liberty by privii oO of either house of Parliament, the part;, iit

whose suit such ( xccution was issued was for ever barred iuid dis-

abled from suing foi'tli a new writ of execution ; but by .' Jur. 1

,

c. 13, s. 2, tho pl:>' 'Ui' may sue forth and exocul a new writ mi

execution when th(^ privilege has • Msed, as though the lorin. r

execution had not taken place.

As to when an attachment will be 'niiiited against a peer or

member of the House of Commons, stt mte, p. 947.

{(i) As to the privilege of pari'

ment aeuerallv, see Ji-ih-c ofXiiirirs:

V. Mmri^, L.li., i H. L. 661 ; 40 J

J., Bk. 4 : -t'.i- p- I'oofti/, In re litis-

sell, L. R., 7 Ch. 519; 41 L. J.,

Bk. 67.

{h) Post, Ch. CXXVII.
(c) Ante, p. 8U-i.

(V) dnndii v. Diiucomc. 1 Ex. 430 ;

and seu'cases post, Cli. CXXVII.

ti

Ch

In re Anqlo-Fmii' i.,.i,ji,rii-

iehj, 14Ch. D. 53:J; 49 L. J.,

' Dowl,{f) PhilUps V. Well,.'<h

9: i:.v p. liiirton, Id. 14.

{</) VantictU V. Karl titiiiing, 1 }r

& .So. 297 ; 8 Bing. 174.

{!,) ll'flh v. JlHivu SiijUrM, 1 C.

B. 700. As to tho effot't nf a inis-

iiuiuer, see Vol. 1, p. 21H.

[For the law rolativo tc

Adioi,3 h>/.]—A soUcitc
person (a).

As to what ])rivilogos a
bo lost or waived, see ['ol.
pxcvpt whore they aro ai
tho same as in

j ioccedinL-

_
Astothodclivtryof hi'

it, sec Vol. 1, p, 122.

Aitiniis ar/atnst.l—T^Q
j

this work, the duties and lim which ac.:-',s will lie i

Court will inte- fore in a su
Asoiifitorir in all ,;i
As to the Jill , ..).£,g ^ ,

!-" IIo is not prfvilegoc
An appearance i.s n ^orod
The tune for deli .jao-

,

saiiio arc the .^aine as in (

pnvdogo as to venno, as in
All tho remaining procce

ordinary cases.

'^ ['f- -' W. 4, c. 39, s. 21
;) I'ost, Ch. CXXVII.
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CIIArTEE XC.

SOLICITORS.

'';""'; "7 '*"™'°»»«"to™ in «ener.,,.„r„,.

in tho same waj' as any other

ho sanio as mj roccedin^s l,v n,.,l?.„f!,t'
.P^^'^If-ges, aro, in general;

it, - /W. 1, p. „,^. ^ ^-^^"-^ costs before bringingan action for

CnAp. XC.

V tho
J' may •^^ct'ons by.

Court .niintcibrrS^i^S^?"""^' ^?- --« i'SST "'"'""

A sohcitor jr in all Z f^ ^'Y "Sam^t them.
*^

'

A. to the pr. ' gefa' Sctw'^''^%""'^'"^''«-^
r- (". lie is not prrvileged s n J,l-''\' '^'l?'^'^

'l^'fonclant, see Vol 1

The time for delf .^TZ '" r^''"'"T cases. ^

^

s.|.o are the san,.. as i'n oV ^arvTo "*'

t!'""^
'"^"'^ ^J^^' f"rm of

rnv, 0^0 as to yentio, as i„ ,' '^
of a .^ir

-^^ ''/'^^flant ha? no
Alltheremamingproecean

7nIw n r^""!'^''^'"^'"'^'').ordinary cases. ""
^^^ ^he action aro tho same is in

•f'-'^V. 4, c. 39, s 91
ro.^t, ch. cxxvii.
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CHArTEE XCI.

JUSTICES OF THE PEACE, C0NSTA11LE3, REVENUE Oi'FICEIiS, AND
OTIIEIIS iniOTECTED BY STATUTE.

PAQB

1. Actions against Justices of

the Peace 1038

2. Actions against Constables

generally 1011

rAcir

3. Actions against Sperial Cun-
stables, I'arish Co)Uitalilis,

*'• 1IM7

•1. Actions against others pro-
tected by Statute

, 1 f) I

S

Pam XII.

For an act by
a justice

wltliiu his

jurisdiction,

action to bo on
the case, ami
mnlicG to bo
alleged.

For an act

(lono without
jurisdiction,

&c. action
will lio with-
out such
allegation.

Conviction,
&c. must bo
quashed.

Where act
done under a
warrant for

appearance.

1. Actions against Justices of the Peace,

By tho 11 (0 12 r. c. 44, s, 1, after reciting that " it is oxpodiuut to

protect justices of tho pouco in the execution of their duty," it is

enacted, "that every action hereafter to ho brought itj,':iiiist any
justice of the peace for any act done by him in tho execution of liis

duty as such justice, with respect to any matter witliin Ins

jurisdiction as such justice, shall bo an action on tho case as for a

tort ; and in tho declaration it shall bo expressly alleged that suili

act was done maliciously, and without reasonable and i>r()l)ali!('

cause (a); and if at tho trial of any such action, upon tlic gcmnd
issue being pleaded, tho plaintiff shall fail to prove sucli allc;ra-

tion, he shall bo nonsuit, or a verdict shall bo given for the dfteu-

dant."
By sect. 2, "For any act done bj- a justice of tho poaoo in a

matter of which bylaw he has not jurisdiction, or in wliiih liu shall

have exceeded his jurisdiction, any person injured the reliy, or ly

any act done under any conviction or order made or, warrant issuid

by such justice in any sucli matter, may maintain an artion

against such justice in the same form and in the same ca.s(> as ho

might have done before the passing of this Act, witliout iiiakiii"

any allegation in his declaration that tho act conqilaini'd of \v;ih

done maliciously, and without reasonable and probaMo cauH'i
Provided, nevertheless, tliat no such action shall be brought for

anything done imder such conviction or order until alter such
conviction shall havo been quashed, either upon apjx'al or \\\m)X\.

a25plication to her Majesty's Court of Queen's Bench ; nor shnll

any such action bo brought for anything dono tinder any smh
warrant which shall havo been issueil by such justice to pniiiao

the appearance of such party, and which shall have been t'i)llo\vitl liy

a conviction or order in tho same matter, until after such convirtinii

or order shall have been so quashed as aforesaid; or if sudi last-

mentioned warrant shall not havo boon followed by any such

conviction or order, or if it be a warrant upon an information for

(a'S See Oelan v. Hall, 27 L. .T., S. Cin : 31 T, ' . M. 0. 1 ; .12 L, .T„

M." C. 78 : I'easc v. Chaytor, 3 B. & M. C. i21 ; 1 u. & S. G58.

Actions

xy- alleg,! I indictable
,

is.sacd previously to sur
upon such person, eithoi
with .some person at hie
did not appear according
Mich case no such action
lor anytlniig dono under
An aoti( 111 of trespass 1

his j'lrisdiction (c), or
ahovt. 1st and 2nd sectio
wh.re, in tho course of a
hill lioen an excess of im
"»l"« the action in whicl
an act dono in respect of i

wiiicli was beyond tho j,,
ho maintained against i„
distress against tJio goods

>fct.;j, "Whereacoiu
iiioic,iusf,ce or justices of
ol commitment shall bo c
tho i^eaco Loud Jhle and
I'l'owght against tho iu,t
reason of any defect iu sii
01 lunsdiction iu the fust
the actum (it any) shall be
wl.Muadesuclicc.nvictioa

•^oct 4 " Where any po
rahhshed, and a warrant o
Ji'iiW'I •iii'l rated therein

i

justice or justices who shal
''t'lny irregularity or defec
pcison not being liable to b.
jMliscrotionary j,ower shal
I'.v any Act or Acts of 1>.

"gainst such justice for or
shall have exorcised his dis

'•'i^'^V^'
•'if^or reciting tha

m.'nto justjoe, and render X,
""CO ot the duties of juVtic

f)
This part of the section ri

«^'t"l'l'h;toas,unn,onsa7idwm'
;-;'oatter conviction wtVvi

/'"•7;";°*l'«»'i'tiesandco'

M,n>o„:
-^^-^X li^JI"tl

^^''iiant of cominitmei



^'''""*"^«''"««^«*^'c^M/'^;.ePeac..
th'' alio'?.. I indietablo offonrn „. n ,

'

""
'

^03t)

~nA raH> „„ ,„,], action ,°,,,?™,'=?'H '« "<!! •nmmo,;,// '"

wiucli was beyon,! tho furis.lic ,,
\^"

J""**^"''-
or so,„o part oV/i

'-L'tt. .J, tviioro a coni-i"pfi"r.,. -^ ^ -',/'•

luoiu .lu.sfico or fusticGs „f Vi, "'" ''''''*^^ stall bo ma<]n 1.,-

'f-nma:tn.ent4un KtSffir- ''^"^^ ^"^ of"di^S^ °' "°-i-«ca
tho ],L.a(-o i„„„' /,v/e ",?•:?' *''f"'0"" by some oHil.. • 1°^ "'' '^°","'-*' &".

iuiM)n oi any clotoct in sucl. nn,,,.- i-
'-'"iico" such u-an-mf i

raut, action

.<f
7'casts ;»,::^;;" ««: « v'si,r^s~ -"-

Sect n nffn. •.•
tAccution of any such

^ico of tho ditLs off''^''"'™^'^^'^'^^'»0'''"lS
«dvancp. Court may

:
"^''^^ °^ J"«ticos, and givo them nv f /? P°''^°™i- ?'-'l''r an act to—____^^^^feHJiuem protection in the ^^ ''"no, and

(*) Thfs ],art of tho .snpf;.„ .Z '.

.

Jj"/'''^""^'*

'«

'v.tiiant of commitmeut

iu whicli blanks were Ion f i,
C'sts, and it ,,;„ ZZfh ^""^ ^^°

20^^/;^ (^-S'^-' 5 E.. 862;

(y) See 7iY/^,y y, ^^^, .^^ ^^p^^_
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PaktXII.

After convic-
tion, &c. cou-
firiiied on
apjieal, no
action to lie.

If action
broiiRlit where
proliibited,

procoediugs
may be set

asiilc.

Limitation of
i.ctiou.

Proceedings ngainst Justices, cC'c.

pprfdnnrinco of tlio pn^no, if ?omo simple moans, not attended witli

nuic'li expense, wero (levi>ed, by which tho h'gality of any act to lie

done by sucli justices mijrlit lio considered and adjndpjed bv a
Court of competent jurisdiction, and such justice enabled and
directed to iiorforni it without risk of any action or other jjrocecd-

ing being b;'ought or had against him;" enacts, "T'-.j.t in all eases
\vhero a justice or justices of tho peace shall refuse co do any act
relatiu'-; to tlio duties of his or their oilico as dueh justice or jusiiees

it sluiU be lawful for the party re([uiring such act co be done to
a])ply to her Majesty's Conrt of Queen's Bench, upon an affidavit

of the facts, for a rule calling upon such justice or justices, and
also the party to be affected by such act, to show cause wliy such
act should not bo done ; and, if after due service of sucli 7'ule, good
cause shall not bo shown against it, the said Court may make tho
same absolute, with or without or upon payment of costs, as to
them sliall seem meet ; and tlie said justice or justices Tipon boini;
served with the rule absolute shall obey tho same, and sliall do
the act required ; and no action or proceeding whatsoever shall be
commenced or prosecuted against such justice or justices for
having obeyed such rule, and done such act so thereby rormirod
as aforesaid " {h).

The 20 iC- 21 F. c. 43, wdiicli enables justices to submit a case for

the opinion of one of the superior Courts, also protects iustices
acting on such decision (sect. !)).

V>\ the 11 .f' 12 V. c. 44, s. (i, "In all cases where a warrant of
distress or warrant of eommitmout shall bo granted by a justice of
the peace upon any conviction or order yyhich, either ix'foro or
after the granting of sucli warrant, shall have been or sludl bo
confirmed ujiou ajipeal, no action shall be brought against such
justice who so granted such warrant for anything^ which may have
been done under the same by reason of any defect in such convic-
tion or order."

Sect. 7, "In all cases wdiore by this Act it is enacted that no
action shall be brought under particular circumstance's, if any
such action shall be brought it shall be lawful for a Judue of tlio

Court in which the same shall bo brought, ujion application of tho
defendant, and upon an affidavit of facts, to s(!t aside t!i(i ]ivo-

ccediugs in such action, with or without costs, as to him shall

seem meet."
Sect. iS, " Xo action shall be brought against any justice of the

lieace for anything dono by him in tlie execution of his oHicc,

unless tho same lie commenced within six calendar months next
after the act comidained of shall have been committed."
The six months ai'o to be reckoned exclusive of the day of

committing tho act (f) ; for instance, if the imprisonment or ciniso

of action ends on tho 14th of December, it is a sufficient coiiiniciico-

ment of tlas action if the writ issued on tho 14th of Juiii'(/). In
case of a continuing imprisonment, a justice is liable to answer for

(/() Uiulor this section it is only
when jii'^ticcs would need j)i'otei)fiou,

if tlicy proceeded to do " any act re-

lating to tlio duties of tlicir ollice,"

that a rnlo calling upon them to

show cause «liy sucii act should not

1)0 dono will he granted. Qmai v.

J'ori/, L. 11., 9 0. H. (il.

((}' C/(ir/.r V. J)((i:<i/, { Moore, -Kl.).

(,/) Jlim/i/ V. A'l/fc, B. & C. G03;
•1 M. & R. 290.

Aciions

sn?-h part of it sulTfon
cali'iidar months before
iHti.,11 for a distress for
bnnguig tho action aro 1

distress Tn-as sold (/).
An action brouglit a"-

Courts of tho metropohs
If (r. 4, c. 44, and 2 .0
province of a county jus
caleiidar months after' tla
hud m tho county of Mich
. ^'i"^^-'),

" No such actir
.lostico of tho iieacoC;)),,
notice m writing of such i
to Inm, or left for him a
nitciuhng to commence s'u
winch said notice tho cau'
samu IS nitended f-,, Iq {
stated; and upon tlio bad
and place of abo(/o of tj,c
iiaiuo and place of abode
ngwit, it such noti-o have I

It seems that a magistra
clnasc unless he l>o^,f/ule
' o"o by him in tho exec,
According to ono case, i,,
Ju'lgo IS to decide ^vliotlier
m- are not to determine tl
trato IS entitled to notice of.
ho acted maliciously ami wi'i

^\iu;re the act in questi
a ,l">tice, and ca-.not bo
roqmrod(.). Thus, it is no

.V)^^^, V. /..,., 5 M.&W.1:

ci^'-ioltTcJ-^'^',''^-
. ,. "» ''J-' \~J. Zi, ^vhnm 4

cnimcfKm took place i„ he "e,v
nftl,,,H,nsd,c.,on given by th.^S^

(") 'Sec! Hnzddine v n..

(0 As to notice of nnfln.. o„ •

fe/VH. >
11 131 III • /' , •'^'/'.W'' ^•



^^'^>oma.ju!n,tJn4i<:e,oftl,p,^^^^^
J '"r I nice,

snfh part of it sufforod under h\. r.caloiula.- months beforo fl,n . *^ ^ ^varrant as was wlfi • •

An action brouo-ht o„o;„c<. „

"""-u mo

P>;>V"u.o of a county justice ,) iH',?""^''' ^'^"'"^ ^o ordi^.S^

jastico of tho roacGf«W;i ^°,^"""»encod against on^ i.

sa.no ,.s zntendal to bo Wo?i,h?°Jivil"^ ''^^ ^''"'fi-l whi fthostatcil; and unon fl-n i>„ i /;",' ^'"uf ho cloivh- .,,,1 ,. "°
a.i,l place of bo.io of «.';^'

^''^
l'^^''^^^ '^'^'^H be So;! J ^f

I'''««y

na.nJ and place of t^^^^ "'^^""''"•.^' to uo'^! j";,° ''^"o

ngent, if suk noti-o have b"'
"*

''"','r'^'^
«t' the said ll;

•'" ^^'°

It soonis that a ina strab?
'°''';''^ '^^' •^"^''^ '-^"or • l^rZ I '-

'

tratei. onf;Hn.J f/, !•""",''" question of /,„„„ /?
,,'''^.'"3

,
and tho

1041

tr

J.Ynr.Mu,t todoternii^ t^^iS::' ""f^^ noceS:^ V
trate 1^ entitled to notice nf'V-^"""^ '"'»» A'A-.s- C^l A ^

""
ho acted laabciously an 1 wi l'^"?

"'"''•'• ^'lo above effim ^l/f"^''r

^ ——-___ >'oainst a justice

(«) SCO JUn-nott v. rw^ 9 o n ''«" • /'''^^ v^' '^T^'!"' '? A. & E

A- i' K. OCX As foft^-^i'"; 6
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Process.

Statement of

claim.

Venue ('()•

DefoncTiint

:nny plead
the general
issue, &c.

Teudor, and
payment of
money into

Court.

Proceedings against Justices, i&c,

for not being duly qualified {u). See furtlior as to wlion a notice of

action is rciiuired and as to tlio form of (a;) and mode of giving it,

1 0?. 1, Ch. XIL Whore a notice of action to a magistrate was signed

by the i)laintitf himself, but indorsed by his solicitor, it was hekl

that the notice was sullieiunt [y]. The notice of action may bo
served before tlio quashing of the conviction under which the act

complained of has taken place {z).

An action against a magistrate is commenced by writ of sum-
mons, and is in the same form as in ordinary cases.

The statement of claim is in foi'm the same as in ordinary cases.

It must sul)stautially correspond with the notice of action where
such notice has been given and was necessary («).

Sect. 10, "In every such action the venue shall bo laid in the
county where the act complained of wasconiniittod(/>), or iu uclinus

in the County Court the action must be brought in the Court withiu
tho district of which tlio act complained of was committed

; and
the defendant shall be allowed to plead tlio general issue tliMi-,iii

and to give finy special matter of defence, excuse or justilicutii,!!

in evidence un(ler such plea, at the trial of such action : rroviikd
always, that no action slmll bo brought in any such Countv Cuurt
against a justice of tlie peace for anything done bj' hiui in tliij

oxocution of his olUce, if sucli justice shall ol)joct thereto; and il:

within six days after being served with a suunnous in any such
action such justice, or liis attorney or agent, shall give a written
notice to the plaintiff in such action that ho objects to ]m\\'^ siunl

in sucli County Court for sucli cause of action, all prijci'l.'dini's

afterwards liad in sucli County Court in any such action shall bo
null and void."

As to inserting tho wcu'ds " by statute," &c. in tho margin of tho
defence delivered, see Vol. 1, p. ."JOO.

Sect. 11, "In every such ('aso after notice of action shall bo so
given as aforesaid, and before such action shall be commenced, such
justice to whom such notice shall bo given may tender to the party
complaining, or to his attorney or agent, such sum of UKniny as ho
may think fit as amends for the injury comi)lained of iii such
notice ; and after such action shall have been commenced, and at

any time before issue joined therein, such defendant, if Jio luivu

not made such tender, or iu addition to such tender, shall bo at
]il)erty to pay into Court such sum of money ;is he may think fit

and which said tender and payment of money into Court, or either

of them, miiy afterwards be given in evidence by tho dofoudaut at

(r) IVriiiht V. lIorfoii,_ Holt, 158.

(.!•) !Sco T)ii/lor V. Xfsjt'ch/, '23 L. J.,

M. (J. 1G9, where a notice was liehl

to ai)ply to a cause of action under
Bcct. 'J of the 11 & 12 V. c. 11, ami
not to a cause of action under sect. 1

for maliciously doing au act.

(y) Muryan v. Latch, 10 M. & W.
658.

(.-) n\nihck V. Sparkc, 1 E. & B.
'170; 22 L. J., M. 0. 07.

{it) Tilt venue in au action against
a police magistrate for anything
done by hira in pursuance of tho

2 & 3 V. c. 71, and 10 G. (, o. tl,

must 1)0 laid in the county cf Middle-
Bex, tlioui,di tho act be within tho
onlinary province of a county jus.

tice. See Jla:cld(ih v. Grow, 'i Q.
13. 907 ; 3 a. & D. 210. ijcc Vol. I,

p. 08!).

(/') Where the act coni])lainod rt

is done iu llio county of Lanoa^tcr
the vcnuo must be laid in tie divi^

siiui within which the act was com-
mitted. See Atkinson v. .Ilonili/.'i

0. & K. 335 ; Vol. 1, p. 21)1.

Actions (

tlio trial under tlio goner
trial shall bo of opinion i

boyond tlie sum so tende
so tondtrod or paid into
the (lofondant, and tho pi
nonsuit, and tho sura of
much thereof as shall bo 1

costs iu that behalf, eliall
and the residue, if any, ,si

money is so paid into c'ou
elect to accept tho same ir
action, lie may obtain froi
action shall bo brought n
out (d^ t'ourt to him, anc]
costs to bo taxed, and the
nnned, and such order slia
sa.mo cause."

The det'ence of payment o:
torm. ami the defendant is
whicJi he makes tho pa vine

S>ct. 12, "It at tile 'tria;
not ])rove that such aetion
hotoro hunted in that bolial
pv(>u .me ealendiir month b
ho shall not prove tho cans

o

shall not i)rovo that such c
r ace hud as venuo in tho m,
planititl shall suo in tho (
which such Court is holde
riaiiitilfshall bo nonsuit, or

^^i'ct. l;i, "In all cases w
shall bo entitled to recover'
im-mcntof anypoiiiiK^.f,!.;,
<;nlor as i)arcol of tho damage
that 10 was miprisoned under
Kvk to recover damages f„r ,

bo oiititlod to recover tho auio
01' paid, or any sum beyond t
such nujinsonment, or any co
r''"vc>.l that he was actualivV,
Hicouvict.d, orthathowas

li
ponlcmltopay, and(with v\
''•"1 ""ileigone no L'reater th,

J'tLeolfeuceofwlLhto^;:
tiiosmu he A^-as so ordered top;

''«t- 1-J, "If tho plainfilV
1

v>nct,orthedefemh!nt 11
h- auluult, such pUhm sha

„
(<•) Jxlon V. r,r/.rii ITi T t n



'(io)is agai
ticcs

the trial under

' eace.

Chap. XCI.

-•usts in that behalf, eludl herTunon 1 n
'^^ "" .'''^''^^' ^^" ^ofoncknt's

and the rosuluo if any, .sliaU bo^S ?o ^f
1 '^ °/^* °^ ^-'"'^^t to h^;'

moiioj- IS so pad nto Coiii'f ;„ „ ,
^"° plamtff- or if Ji '

elect to accoil tho san^oT sSiSST^-"' ^^° PlS.tflflS;
ae K,n, he may obtain from anfjurc of ^1' " """^^^^^ "^ "^o Sac .on sl.all bo brought an order tfet ^!,nl

° ^"""^ ^" ^^'liich such
out oi Court to hm and fl>.,V *7 ,

"^^'^'^ monoy sliall hr, ,.„'i
..ts to bo taxed, a"i S^.c^^/JS;'^ -^^-^ «h^ll Jay t/^lj

fi^fSdfe^SSSf^^^^
""

S^S ]''"''l7a^
P'^-"'3°'^t(^') '" '* ^^° character ij

not prove that such 'ir.fi'nl !! "'i^'
^'^^''^ action tho nbn'n^jffi i „ r

i':^^-i-<c.iin tiiS:<;;f ttt'Si^^^r «- 'st^:;;^ :!,Sr^?.veu one calendar month boforo sa i " ""*'^'° "« "^'-osaid w . vonlictC
lie mil not ].rovo tho cau.o of acSst±i •'''''' ^"""^n^^'J, or f

'''^•f'-'u^anf.

s mil not provG that siich cause of ^'l-l^'*
"^

'^^^S^^ ""tico, or if bo
''f-'^T^'^''^^^'^^^liitlT't "' ^^o county o?

^wk to recover damafres f„r .„,
'f^^yciuni or order uid «l ,ii

1« entitled to recover^h: amo S St.ih ^'"^'"if
'-^^' ^^^^

r )ai(l, or any sum beyond tho s 1 ,?(
^'"""^^^' '"' «""i '^'^ l^vki

«"!' ""prLsoiimont, or any co ?s oj io/f ^T'l'""™ "'^ 'lanmgos Wr>"Vodtliat luMvas actual ySh of .

';'/'"'"™''' ''' ^^ shaU 1^'

^';;;:"7^' '•;'' '"• that ho „.,;' S? ,".!
/.

° :'»''^>^'o of whidi ho ^
°

" •'''^',"lt"l«y, and (with r,4 ic i, s ,
•
P''^- ^^'" «""i lu. was

\' Jaw
'nt of

„,.^''„.'.''°,i*""iiii'i,f „„„„„,, ...;

Sol y .,jY(| "'""I"» "J'l'jrai'Mol

") ilutuult, sucli plaintiif
lo\

•hall 1)0

Costs (f^).

- A, oti„Miofo„eo of ,,,,.:;„,
-^f
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Pakt XII. manner as i? this Act litici not boon passed {d) ; or if in such caso it
*"

bo stated in the declaration, or in tho summons and particulars in

tho County Court it' ho sue in that Court, that tho act couipliiinod

of -was done maliciously and -^vithoiit roasonablo and probable

cause (p), tho plaintiff if' ho recover a verdict for any dama.ores, or

if tho defendant allow judgment to pass against him by default,

shall bo entitled (/) to his full costs of suit, to bo taxed as between
attorney and client; and in overy action against a justice of the

peace, for anything done by him in tho execution of his office, tho

defendant, if' he obtain judgment upon verdict or otherwise, shall

In all cases bo entitled (/) to his full costs in that behalf, to bo

taxed as between attorney and client ''
{;/).

As to costs in actions against magistrates, iSrc, acting under tlio

Metropolitan Tolico Acts, src 10 0. 4, c. 44, s. 41 (//) ; 2 ,f 3 I', c 71,

s. 5;j.

By sect. IS (U <f- 12 T'. c. 44), " This Act shall ajiply i,n' the

protection of all persons lor anything done in the execution of their

office, in all cases in which, by the provisions of any Act or Acts

of i'arliament, tho several statutes or parts of statutes hereinbefore

mentioned and by this Act repealed would have been applicable it

this Act had not passed."

2. Actions against Constalhs generally (t),

Limitaticn of Adieu.]—Actions against constables, head-

boroughs, or other persons acting by their orders or in their aid,

must bo commenced within six calendar months after the cause of

action has accrued (./). A person is within tho protection of tliis

clause if ho lioini Jidr believed that the Act com])luined of was
done by him in tho execution of his duty (/.'). As to how tho hx
months are to be reckoned, see ante, p. 1040. AVithin what time

actions must bo brought against special constables, itc, see pod,

p. 1047. /Strff/jo 24 .t' 2J V. c. 'M, s. 113.

Dcinaiulof Brmand of Warranf.]—Also when an action is intended to bo
warrant. brought against a constablo or other ollicor(/), or any person actiug

Metropolitan
police magis-
trates.

Act to apply-

to persons
protected by
the repealed

statutes.

Limitation of

action.

(^0 Soc 24 G. 2, c. 44, s. 7 ; 5 & 6

V. c. 97, s. 2.

((') See JoHcs V. Gurdnt), 2 Q. B.
600.

(/') Soo note (r/), ante.

(//) Seo Thuniiis v. 'Sciiniler!), 1 A.
& K. O.Vi. As to tlio mode of ob-
taining theso costs, SCO Vol. 1, p.

(i'J.'S. And sec I'tinini v. SUiih\ 7 Sc.

484; 7Dowl. 440: iriil/.crv.^i/icnriii,

C iT>u\ 1120, Ex., cases decided luulev

tho repealed Acts. There is some difli-

culty in reconciling tl\o above lyth

and 1 Itli sects, ; roo Gray'y Law of

Costs. 2lo.

(A) Seo Ihirthnhiincir v. Carter, 5

Sc. N. li. 4',iH ; 1 Dowl., N. S. 212.

(/) As to Ihc ]irivil( y<' of other
i'onst;ibles, see post, p. 1017. A town
council, whose solicitor by tlicir di-

rection has defended an action for

malicious prosecution against a chief

constable, have now jinwi'V to order

tho costs fit' (lefendinp; tlie action to liu

paid out of the borouuli fiiuil or rnti's.

45 iV: 40 V. c. .'H), s. 22(i, buIj-s. (:)),

pout, p. XQ'rl.

(/) 24 G. 2, c. 44, s. 8. Aiulscc'24

& 20 V. cc. !)G, 97 : Burn's Just., tit.

"Constablo."
(/) ^00 Vol 1, ]i. 207, ami sec

Gimlrii V. Elphilc. 4 Ex. 41.'); l',v-

(im-il V. Ji'inifs, 7 Ex. 82"
; 21 L. J.,

'E.x. ;i20.

(/) 8co tho statutes and cases in 1

Burn's ,T., ti' " Coiisdilile: " Jlnr/m'

v.Ciirr, 7T. U. 270; liull. X. J', ul:

1. lit ilk V. ('it>)ii(ili,», 2 Wils. 'J7^.

It extnids to rrnolers, I (imv. K(]i. '.'".

^co IVilleij \\ Jian^, 10 C. 1)., >. >.

Aci

by his Older or in lu's ui
to a Avarrant under tho Ji

a demand in wiitiug ol
signed by tho party don
must bo made or loft at t
or ol{icer(o), bythe phu,
poru.sal(y*)iuid copy of t
after being thus deniiiiu
mcnced(r/], tho plainti/l'

i

or other officer .-doiio; bui
then, it tho phu'ntill' suo
justice also a j,;irty, „,„„
,iuiy shall giv(, a Verdict;
u-'iectof juns(Iicti(i.i(«)

i,,

if the action be broii'-h
coiistaUe, Sec, thoi,, ,1,,",,'

a verdict for sucii (.,„|,s(

against tJie justice, he slial
the action, as al.so .sucJi cis
(0 pav to the other ih^f^uil
that this relates to actions ,

i.ot to assnnip.sit (.,•), ,,.,, [..^
any act not anthorizod ],,-

a-aihst him for it without
i

It IS of no iini)or(ancc if )

w;uTaiit wiflun a 1,,,,^ i;,,,,

copyandperusalof thewar
was left by lii.s derJc : hoJ
c 44, s. (J (//}.

"^^

•

Xotice of AcfioH.]~('o,,^t
notice of action (c). A.s to 1

'11-. n.: A/wi/., 1 str .iki'' L /,

""%,2Jr.&.Sel •';-.'• 77 /''/

V. //(/to;,,,, .'Jld. 3;io
'''

tl';;fonn, Clut Forms', t'v.'- *"

"•anjiiit. ..//,(/.. V. A, /« II V »^"'iV.kB. U.C '^' '^•'*

''''}'!:""iy-l'"ii!/iiiiii. fiFii-f .\\r.



Adiona ayainst C'onslahks.

Iiy his oulor or i„ ],;,^ ^1,5 ,.^
. KHj

to fi warrant under tlin li„., 1

""JtJuii;"; done by him in r>T,«T

must bo nia.lo or loft ut tho umm],^ ".? ^?^ ^y ^^'-^ solicitoi U ^
or olfitor(u), by tJio i.I.,;, ( .

• 1
'''^^« "^ abodo of ^ 1,

" V VV'

after b..^ thu. K.ul.atCrbSvt^ ^-"^^^^.^iHl^ , y^iuenml(y tho ph,i„tin' ,,1,.; brin-" " !?° ^''=^'°'i ^'^^ been Sor other omcer ah,n_e
; but if mS ^,, .us,ff ",

''"''"^«t tho constab etlH'n, u ho phuutur ,sur, (ho con S'f^^'"* ''.'I'J' ^^ grantedM
.^ice a 1,0 a party, upon j.roof t£\v'- '';'^^""t leaking ffi.MTsiull g,vo a verdict f,,. (ho 1 /''V"'""* "* ^ho trial tho

'• iwt ot ,iuri,s,beti(M
(,,) i„ ,),,,

'.'". ' '"' ''"'t, notwithstan.b.' .'

n
If the action bo brou-

'l
'•; f

'''' ^^-
'•' '""'lo U,o ^^:S^^P "f

.-t to aH.nni],sit (.'•), 'ov//;T^""^;""' "" the ca.o o v
,'

'
"",'

«>.v.a.t not iutJ.ori;,V ,\'
,

'

.:

;"' <J'° like. U t£ e Jlta I'T^
:|iran.thim_forit wi(houi i Id ';:;:^r^ '"'V!^^

^'-y l^^l; t-S
It IS ot no Uiiiiortiuiee if )|,„ ,1^ •}

''^'"'""'1 (-). It see, , If P
warrant .-itln,/ . ,„ss (bnl

'

r^:!'',/'*''!';"-
tli, i^ru ^

'

of'^^

i!''''''':"-^,/^''''"^'."-]-Con8tubh3,
notice of action (c).

1^0
Ilium's J., tif."Confi(aU,

^55?^

J'orton

Muotte orm, Cliit. Forms, ,,. ,-;i

"•

''arrant. At!:n,s v /,',//,,"*•'"'

',' ;['"":';.^-' .'"""////w.fiKa«t .(r,

(') Bull. X. p. 2i.

'l'iiiiliil,v, T ;„
,':'^'- And si>o Dor

'h'tdtidnnt, inul.T n\. '
"''"« ^ho
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Taut XII.

Statement
of claim.

Venue.

Proceedings against Justices, (tc.

see post, p. 1047. See also 24 A 25 V. c. 96, a. 113, as to tilings donu

under tliat Act.

Statement of Cfetm.]—The venue must bo laid in the county in

wHicli the facts complained of were committod, in all actions ot'

trospit-s or on the case aj^uiust maj'ors or bailiil's of cities or towns

corporate, Loadboroughs, portreeves, constables, titliiug-

churchwardon

Defence and
otlior proceed-
iugs, ikc.

Costs.

For defendant.

^^.^..-.v. „—-., i , _ _-, _-- o-iiit'n,

lens, &c., or otLcr persons acting in their aid or by their

command (»0- I'^'O statement of claim is in form the same as in

ordinary cases. It must substantially correspond with the notice

of action, where such notice has boon given and was necessary.

Defence and other Proceedings, tt'c]—By stat. 7 J. 1, c. 5 (made
perpetual by the 21 J. 1, c. 12), if an action is brought against a

constable for anything done by virtue of his office, ho and ,il-o

all others who in his aid, or by his command, shall do a tlnni;

concerning his office, may plead the general issue (f), and give

the special m.",ttor in evidence (/). As to inserting the words " Iiy

statute," &c,, in the margin of the defence in .,uch a case, sic

Vol. 1, p. 300. A person who is not an officer within the meaning

of these enactments, though ho may have supposed he was so, i^

not within the protection given by them {<]).

The other proceedings are the same as in ordinary cases.

Costs.I—Tho defendant, if he have a vordiet, or if the plaintili bo

nonsuit or discontinue the action, is entitled (/() to such full and

reasonable indemnity, as to all costs, charges, &c. incurred in and

about the action, as shall bo taxed by the proper officer, subject to

review, as in ordinary cases (/;). In order to ^title an officer to

these full costs, ho must, when the cause is tried, obtain a cor-

titicate from the Judge, at or after the trial, that the action was

brought against him as such officer, for something done by liiLi

in the execution of his duty(/\ And it has been hold that a

quired a notice of action for anytiling
done in pursuance of it.

(rf) 21 J. 1, c. VI, s. T). See llolton

V. Boldero. cited per Cur. 5 Biug.

339. See as to the venue in actions

against special constables and others,

post, p. 1047. See Vol. 1, p. OS'J.

((') As to this not applying to an
action of replevin, see Mellor v.

Leallur, 1 E. & B. G19 ; 22 L. J.,

M. C. 76.

( f) See Bourliffe v. Murray, Car.

& M. 613, where constables acted

beyond their jurisdiction. As to a
constable pleading his justitication at

common, law, see Morrell v. Martin,

4 Sc. N. II. 300. As to special and
other constablcB bo pleading, &c., see

post, p. 1047.

{(]) Copland v. Pou-eU, 8 Moore,
400; 1 Bing. 300: Jnius v. ll'illiams,

3B. &-0. 702; 5r>, & K, CM.
{h) 7 J. 1, e, 6; 21 J. 1, c. 12;

5 & 6 V. c. 97, s. 2, noticed Vol. 1,

p. 692 : Blaiichard v. llrmiihlt', 3 JI.

6 Sol. 131 : Mackc'i v. (Jvoddiu, 1

Dowl. 403. See 1 Buni's J., lillos

"Constable," "Justices." Tlicsu

statutes are not expressly re])ealc(i,

nor, it is submitted, arc tluv incon-

sistent with E. of S. C, Urd. LXV.
BO as to 1)0 impliedly repealed by that

rule. See the rule and cases ante,

Vol. 1, pp. ()72 and 690.

(i) rennet/ V- t^l'i^lf, "t Sc. -184; 7

Dowl. 440 : Ilarpcv v. Can, 7 T. E.

448: Grindlry v. JloUoivmi, 1 Dniip;.

307, 308, n.: Ih'vcnish \.'Mn-t,.>s.i

Str. 974 : Johnson v. tStaidoii, 2 13. i:

C. 621 ; 4 D. & R. Iu6. And see

Atkins V. Banivdl, i East, 92: Wdb
V. Odi/, 3 Dowl. 799 : 2 C. M. & li.

184 : and Walker v. Shcririn, 6 Jiir.

1126, Ex., whore a verdict was tiikiii
|

fsubiert fii .". sp!'ri:i! r.isc.

Ac

fortificato that the do
virtue of his office, to e
.'

•>"• 1, c'. 5 (before the ,

miniediatcly after the
suited, ]t was cousiderc
wa.striod might, after a
that the delendant was a
a certificate to entitle iiij

aj)poi;ited under the Uni
was sued for an act done i

stably and the plaintiff di
to lull costs under tho i
and not merely to costs

,

Tfl'
''•.'^'^•'0,5. 133(/,-

liy tho direction of tho I

a-anist a jierson for cou.s'
cution, and a verdict eivei
com],etenttothetowncor
I11.S casts out of tho boroui
«. W lO. liut this could
prations Ad, 1882, 5. 22G

3. Actions against Spec

% the 1,0th sect, of tho
aiuemhng the laws relative'
and for tlie better preserva
all actions and prosecutiJi
foi anything done in pursue

"""f"'"fy('«)wh4tho
mona.dwUhmsi.^

calendar"
notothorwiso: and notice in
bo given to the defendant"
commencement of the action™v plead the general iS
matter m evidence at any trn shall recover in any s„d

J

u Lave been made bkrom. -jf money shall have bebrougM by or ou behalf,,/
l«uv...or tho defendant, olio
;f""°".n.VMuhaeticmatte'
thmnso judgment .shall bo

tou; the like romedv for the sUreases; andthouo. ^
°

-y -oh action, sucg pS;



^'^^ions against Comtalles.
corhficato that tlio tlofciul^nf

a certificate (o on a hi?,ft^"\
'^'?^^-^^^-^^'Zl^^^"^^^'

appointo.1 under tho Jrnn; •
" '.''^^ co.st.s(/). "ly "

,
'''"^'-^ «-i-ant

-assuoJ ioranac!:d;^S£ov "^^"'^^r^^^t. ^^"« -.constable

a^'ain..t a j^or.soj for co,, S"^^^ "f^i^trate^kid 4 n'f''"™''?^'
cation, and a verdictS 'oX"'."
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Taut XII.

Proctedimja a(/ainst Justices, Jir,

(lofoiidiint unless the Judgo boforo •whom tlio trial shall bo shall

cui'til'y his apprcbatiou of the action and of the verdict obtaiu(.Hl

thoronpon."
Ah to tho costs, sec now R. of S. C, Ord. LXV, ante, Vol. 1,

pp. 072, G'JO.

No notice of action is required under this scciion before bringing

an action of replevin (o).

Parish constables appointed under the 5 <fc 6 V. c. 109, have the

sanio privileges as other constables {see s. 15),

Also the county police established under tho 2 & 3 V. c. '.YA, have

tho same privileges as constables, and every provision of tho 1 d 2

]\\ 4, r. 41 [siqira), shall bu doomed to extend to tho constables up-

point(Hl under this Act, except as to any matter therein expressly

provided (/<)• ^'^e 19 't- -^> ^'- c- «9, s. G.

Tho Municipal Coriwrations Act, 1SS2 (45 .8- 4G V. c. 50), s. 191,

contains provisions as to the powers and privileges of borougli con-

Hta1)Ii's and the territorial limits of their powers. Sect. 22G provides

for a limitation of six months as tho period within which any action

may b(! brought, and for a tender of amends and paj'iiient into

Court {m; }>ost, p. 1052). ;

WIku'o tho defendant, who was a borough constable appointed

under tho 5 <t' G W. 4, c. 7G, was sued in replevin for an act duno in

discluirge of his duty as a constable under that Act, beyond tho

limits of tlie borough, but within tho county in which tlie b(irou,L;ii

was situate, i<: Avas held, that he was entitled, under non ceuit, to giye

the special matter of defence in evidence (7).

Metropolitan J)y tho 10 G. 4, c. 44, s. 4, the Metropolitan Police have the same
P°'''^'-'- jiriv'ileges as constables have. Sve also ss. 41 and 44 0/ this Act, and

2 (I- ;} K. c. 71,s. 53.

Other stiUutes. Some other Acts of Parliament also give certain protection to

constables when they act under them.

rarish con-
Htaljli'H.

County police,

Borouffli

coustubles.

mictions aI

The .?rd .sect, enacts

i'mil aad personal, or
nature, whereby any 7,

.f'ad the general i.Sal
dence without specially
hereby lopealod." ^

iim ^od,on ,s noticed a
^ho oth section, afh

ImTs other Acts of a J
;>|'>tn,g tho time withi„
*'"""V'"»ein2,ursuanco
F-'HuIsofsuchlimitaton
the-o.houMboono,,oS
»°'if«- tho passing of?>n«y be brought ior",nytl
ancootanysueh Acfor

"'™^''3-iehan"otlor;
or enacted shall biaud the

4. Actions against others protected hj Statute,

T.osidps tho above statutes, there are many others protecting

jicrsons acting under them in a similar way to thoso above men-

tioned (r). Such persons are in general protected where they act

li'iiid fide (s). As to notice of action, and where parties are entitled

to it, sec Vuh 1, Ch. XII.
Double cdstH,

'p)i(, j5 ,[. (j v* c. 97, «. 1, repeals tho provisions in local and per-
Acc. repealed,

f,,,,,,,! \f.\_^ giving double and treble costs. This section will bo

i'otmd Vol. 1, p. G!)2.

Sect. 2 repeals the provisions in public Acts giving double and

treble costs, and enacts that they shall recover instead certain ether

costs. This section is noticed Vol. 1, p, G'J2.

(") Gauy. Mathews, 32 L. J., M, C.

C8.

( p) See Frcegard v. Barnct, 7 Ex.

827; 21 L. J., Ex. 320.

(7) Milhr V. I.nilht'r, 1 E. & 1!.

(ili); 22L. .T., M. C. 70.

(/•) Si'i) U'<ird V. Lm; 7 E. k B.

42(i ; 20 L. J., (h B. 142, an action

against persons who acted under the

(lirectiou of the Commissiouors of

Sewers.
(.s') See Vol. 1, p. 207. As to

actions against oihcors of customs,

800 3!) A: 40 V. c. 3G, ss. 2ti8-2;2,

and 40 & 41 V. c. 13, ss. 3 and t.

f-^i-.- vor,. rr.



Actions aqciinst /V^o„

I'f^nco without specially p&."'' " ^^^'^ ain- S.l 7?;"^^^«'i to

K - --?-r/^^ P"^"^^ °^ "-- - -ion.

«"'.i,Ml,,„o in pursuance of 1)^
'-'.^'""^ ^»=iy b bro.^l'r. ^^^»«os

1)','M<h!.s (,f surh limit IIL ^° '''"'^ ^cts rosnon K "-'''''t for anr-

=.ncl aftortI,o passing of ?: /""'Nation only '- 'f,,'\°-^"P'^"lient that

auco of any such Act or 1 ? ""'''^'' ^bo aut or f
^»3' action

Clauses iu
local Acts
giving general
issue, repealed.

Uniformity
of notice of
action.

J'imitation of
action3.

C.A.P. yoL. rr.
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1 . Corporations generally.

Part XII. Proceedings vij '7orj)ora<(0«s.]—Corporations aggregate- (to -nliicli

alouo this ' i'ai-i^ir has reference) cannot sue otherwise tliaii by
Proceedings by fiolicitor, wii't should bo appointed under their common soul(((}.

corporations. -^^^ ^ ^,.,^,, ,.,,•,,,,,., is bound by the act of its solicitor, so far as tlio

defendau; is .Hmccrned, although there is no such tiiipoiutiucnt

under seal (,^;.

A corporation must sue in its corporate name (f).

A c '. poratiou may sue one of their members or shareholJors, or

may bo sued by him {d).

In actions hij corporations, they may, in general, proceed in tliu

same manner as individuals. They cannot, however, unless ex-

pressly authorized so to do, sue as a common informer (e).

It is not necessary to produce the charter of a city to prove that

it has a municipal corporation ; the production of the minutes of the

coiincil at which an alderman was chosen for a ward is sullicieiit

evidence, if it proves that councillors of the ward were present

on the occasion, and it is a sufficient compliance with 5 ib G )['. 1,

c. 7G, s. 4;3(/).
As to interrogatories, see Ord. XXXL r. 5 [ante, I ol. 1, p. 517). It'

the corporation answer interrogatories bj' its town clerk, who is also

(a) Co. Litt. 06 b; Vol. 1, p. 99.

See li. V. Birminqham and Gloucester

li. Co., 9 C. & t. 469 ; 1 G. & D.

457: Arnold v. The Mayor, (?r. of
Foole, 5 Sc. N. E. 741; 2 Dowl.,

N. S. 574. As to tbe mode of ap-

Eointing a solicitor for the city of

lOndon, see S. C.

(b) I'laviell v. The Eastern Co. li.

Co., 2 Ex. 344 ; 17 L. J., Ex. 297.

(c) Grant, 50 See post, p. 1080,

as topubhc companies entitled to sue

and bo sued iu the name of one of

their public officers, kc.

(d) The Mctrnpolitaii Saloon Om-
liibits Co. V. Hawkinn, 28 L. J., Ex.

201.
(r) St. Leonard's, Shorediteh{Gi<m--

dians) V. Franklin, 3 C. P. D. 3";

47 L. J., C. P. 727 : Wcarm' Co. v.

ForreU, 2 Str. 1241 : cp. liobinso'iy.

Carrey, 6 Q. B. D. 21.

(/) Fee/. V. Turner, 12 Cox, C. C,

313, Zhs/i, J.

their solfcitor, it ^aj,
sionalprivileno^y^"'*'
The Stannaries Ad

f'nii.-ig associatiors
'icir members for call,
nominal plaintiff. Th
name (/().

"^^

tiou agpegato in comm

It snot now necessary
1of discovery

(/).
' '

ILo/Z-i.c., r,',y/ lY
of summons issued ^a'-.aVon the 2„a3-„r or ot.fez
treas„,e,. or secretary ofwith the icth scctiL if

'f
earned on business' an^as^^n-ice.,C

hcitorm_ the action, alth

«o--epnv:;ege3,r--
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pertv, or bv -.ffn^i °^ ^''^

thereof, or t 4-^0^'""* ""^

-> "^""f soquest:

M Swansea LUat/n,- e

&?^-^-«e;'i9f.

:|£t,^^r^;^^T.i2i,
30,ss.2I-2'i i'v-'i-' ^ ^V-. iW" •i\'^,^.°^hcnthowoi
«Toratious,"cei%i"^-^t">'^« t

f^"-^o>ub:;^i^;;^";'''^'?iso

r«ff'' attach it •''r''?P''°'=°^''

(') '^ce post, r, loAr, *r-
TP^i^^^m^tnS'J^ to public

S '^^'"'•' of one of H " ^"^^' '"

*«s,&c. °* "'eir public

3 Y



their solicifor if it.„

sio^o, Pnvilo,;
c,):'"^^'"

""3' objection on n.o ground of .

''''

^-^.^^:^'l^Z-ST "" «'''cas-t-bo, '^; ^- ''^^ enables
~~

" '^- T partnership

-f (^ ^«:rS^ ^^° - S^S^t* ^ -^Pora-
it w not now nocessarv faTli ^"^ "'«' "' hoi rl, ."" «"iinary

""oj' purposes

f
s"=- 'r^ssr^"-™S;s*' ''»' -.«

treasurer or 8ocrcti,^r.* °'^ ' "ffi'-'cr, or onTi! ^i ° "^'i-^' ^^ servo,?

^a; 'eld did not apilt ?fo,
•'"• ^^^'"^ ^v' 1/ s-'"'''r^'^'"''^

'
earned on bu.sii ess nL i

, '^" ^^'Porationr »l' ^' ^'^"^'Ii. it
.^eeas to «„.,.,•„. ^«! «nfl Lad u branc'b oE.r '""I?'''' "^''eid,

^'itionsoutof )^^"?'?"'^.W^

Procoediugs
apninst cor-
I'oratioiis.

.StTvico of
writ.

See as to servico'^oirfn''"" ^''<' '' bran'croZ' V'"<l'-"'^^^««. indeed'
-^'^ '''^- !,]> 2«!" ^''''Sn corporations 0?: 1/" ?^"A>landg

'7^^'"" must defend b. ,- •

^""^•dicti^n'',

,' ^> J'- 240. " ---l'"iaUonS out of fl,^ .
-*n"'iJUU>

A corporation must defon 1 i,
Junsdiction

pointed under seal 7^,,f"'' V solicitor r«1 ^^ ,

- -for in the aSL/StJiou^^'r^^'^^^ £^otd^tfb°"'^^ ^-^ «P-iHhc .solicitor answers fnf^^' ^'^ i'ls not bo^n ^ *^o "ct.s of its
0" ti'o ground that commur^f^"^'^ ^o Sa^ot ?.if.

"^P°^""^«'
('/

tion arc privileged (^^'^^""•"^'^^'^tions hot^,eenUman/f^' '^^'''^^^
in a statement of chim "^° corpora-

Must defend
by solicitor.

Statement of
Claim.

^"forcing
.)>'fIffmeutor
order.

{?) Swansea (Mni/m- ^

It would soem th^r/-'«'B-736.
«fot.tetta,le JiaWo bv f

^''^'°'''''^'"''"

l")*'eo post 1) injn ^*-
.?>P»'">3SAS'*?,'?f.t0 public
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Co., 2 Ex. 344
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Paet XII.

Execution.

Other pro-
ceedings.

Limitation of

actions.

Tender of

amends.

Costs out of

borough fund.

Corporatiom and Comjinm'ea.

As a general rule, only tlio property of tho corporation islial.lo

+o7atisfy the judgment, and not the property of indivulnal niem-

bers (). It v^'onU seem that corporate property is not protected by

the Municipal Corporations Act though directed to bo applied to

public purposes only, from tho claims of persons having demands

5n the Corporation («) As to Tvhat property of the guardums o. a

union is liable to be taken in execution, seeAtt-Oen v. W .ikn.so,,

9" T T Ch 30" As to taking in execution land belonging to a

bcal'bokrd of 'health, see Worml Waterworls Company y. IJoyd,

T E 1 C P 719.

As" to e^jamining an ofhcor of a corporation in aid of execution, see

Ord. XXXI. r. 32, ante, Vol 1, p. 791.
.

The remaining procccdmgs are tlio^aine as 111 ordiiiaiy cases.

Bv tho Municipal Corporations Act, 1882 (4o & 40 V. c. oO),

'>'>G
"

(1) An action, prosecution or proceeding against any

rorson'for any act done in pursuance or execution or intonded exe-

cution of this Act, or in respect of any alleged neglect or detault in

the execution of this Act, shall not ho or be instituted unless it is

commenced within six months next after tho act or thing is done or

omitted or, in case of a continuance of injury or damage, withm

six months next after the ceasing thereof.

"CI Where the action is tor damages, tender of amends before

tho action was commenced may, in lieu of or in addition to any other

plea be pleaded. If the action was commenced after tho tender,

or 'is proceeded with after payment into Court of any money in

satisfaction of tho plaintiff's claim, and tuo plamtiif does not

recover more than tho sum tendered or paid, ho shall not recover

anv costs incurred after the tender or payment, and the ddon-

dant shall be entitled to costs to bo taxed as between solicitor and

client as from tho time of the tender or payment
;
but this pro-

vision shall not aft'ect costs on any injunction in the action.

"
(3) Subject and without prejudico to any other powers, tho

council where the defendant in any such action, prosecution or

other proceeding is their officer, agent or servant, may, if they

think fit except so far as tho Court before which tho action,

prosecution or oth(U- proceeding is heard and determined otherwise

diiH'ts payout of tho borough fund or borough rate all or any

pai-t of anv sums payable by tho defendant in, or in consequoaco

of, the action, prosecution, or proceeding, whether^ in respect of

costs, charges, expenses, damages, fine, or otherwise " (.r).

(t) Seo Edmumh v. Brown, 1 Lev.

237; Bac. Abr. "Corporations'

{E. 2).

(u) Doe A. Fan- v. Hoc, 1 Q. D. 700;

1 O & D. 220. Seo Arnold v. Jiid/fe,

13 C. B. 745; 22 L. J., C. P. 235:

Arnold V. T/ic Jfdi/nr, i^V. ofGrares-

cud, 25 L. J., Cli. 530.

(.!) Soo Jiff/. V. Etrtcr {Mmjor nf),

6 Q. B. D. 135, as to tho law prior

to this enactment.

Companies

2. Companies ui

(I.) Actions ii/ such Co>

(2.) Actions III/ such Con
king wound up

, ,

,

(1.) Actions hj Compa

Writ of Summoiis.y
thcso Acts {p) is comr
iiions, describing tho c

with limited liability
forms part of the nami
bo given as its address

Compan)/ a Corpora
'' Upoij the rogistratioi
the articles of associati
rccpiii'cd by this Act or
tho registrar shall ccji

Incorporated, and in th
I'any is limited. Tho •

tioii, together with sue
becoiiio members of t]

corporate by the name c
cajuiblo forthwith of ox(
company, and having pc
power to hold landa, but)
to contribute to tho asse
being wound u]i as is he
incorporation of any cc
conclusive evidence that
of registration have been

_

Chanije 0/ A^ame.]~.Scc
its name, and enacts that
any rights or obligations'
legal jiroceedings institut
company, and any loo-al
monccd against the coiripa
continued or commenced
name. 8ee also sect "()
name when another co'in'i
name that inigJitfrivorisot
proviso to tho above.

negistmd 0^irc.]—J]y ,
shall have a registered ol

A^fl/ .F;!;^'!"'- Acts ar

(^«^-^'V.c.l0'0.'^ofl?7?0



Companies under the r^>,«.
''"^"'"^"""'"^c^*. 1862-1883.

'- Companies U7ider the " rr,.„ .

^°^^U>amesActs,m2~im'^{p),

(1.) Jctwns by such Companies 1053 (3 ', ^.r ^AOe
(2.) Actions I,,, such Companies «7 "'"""' ""^^ ^'"«-

oitDi; wound up
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'"°*
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°'^ "^ Wi^y from timr, l!.^.

'^-
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company, and having nernetin tJ} ^""^^^I'-n^ of an incornoS

.".U hav. . ,o,,.„„„,/ „V,i- .,„
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Effect of
memorandum
of association.

Effect of
articlea of
association.

1054 Corj'orafiojis and Companies,

Paet XII. notices maj' Ve addrossoil : if auy company under tliis Act carriog

on business without having such an otfico, it shall incur a penalty
not exceeding five pounds for every day during which business is so

carrier! on,"

]3y s. 40, "Notice of the situation of such renjistored office,

and of any change therein, shall be given to the registrar, and re-

corded by him : imtil such notice is given the company shall not bo
deemed to have complied with the provisions of this Act with
respect .0 having a registered office."

Menu rmnhtm of Association, Effect ;;,-,]—By the Companies Act
1862, s. 11, " The memorandum of association shall bear the same
stamp as if it were a deed, and shall bo signed by each subscriber
in the presence of, and be attested by, one witness at the least, and
that attestation shall bo a sufficient attestation in Scotland as well
as in England and Ireland ; it shall, when registered, bind the
company and the members thereof to the same extent as if each
member had subscribed his name and affixed his seal thereto, and
there wero in tho memorandum contained, on the part of himself
his heirs, executors, and administrators, a covenant to observe all

tho conditions of such memorandum,
' subject to tho provisions of

this Act."

Articles of Association, Effect 0/.]—By tho Companies Act, 1862,
s. 15, "In the case of a companj' limited by shares, if the memo-
randum of association is not accompanied by articles of association
or in so far as the articles do not exclude or modify the regulations
contained in the table marked A. in the first schedule Iicreto, tiio

last-mentioned regulations shall, so far as the same are applicable,
be deemed to be the regulations of the comp'^ 'n the same manner
and to tho same extent as if they had been ted in tlio articles

of association, and the articles had been du^^ j^astorcd."

By s. IG, "Tho articles of association shall bo printed. Thov
shall bear the same stamp as if they v/ere contained in a deed, and
shall be signed by each subscriber in tho presence of, and bo at-

tested by, one witness at tho least, and such attestation shall bo a
sufficient attestation in Scotland, as well as in England and Ire-
land : When registered they .shall bind tho company and the mem-
bers thereof to the same extent as if each member had subscribed
his name and affixed his seal thereto, and there wore in such articles
contained a covenant on the part of himself, his heirs, executors,
and administrators, to conform to all tho regulations contained in
such articles, subject to tho provisions of this Act; and all monies
payable by any member to tho company in pursuance of tlio con-
ditions and regulations of tho company, or any of such conditions
or regulations, shall bo deemed to be a debt due from such niombor
to tho company, and in England and Ireland to bo in the nature of

a specialty debt."

Authentication of Proceedings oy Company.']—By tho Companies
Act, 18G2, 8. 64, "Any summons, notice, order, or proceeding re-

quiring authentication by the company may bo signed by any
director, secretary, or other authorized officer of the company, anil

need not bo under tho common seal of tho company, and the same

Authentication
of proceedings
by company.

mil

print

_iy bo in writing or in print, or partly in wriliug" and partly m

Companit

^frice of Proem
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I
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I
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I
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!
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!
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;;• -^- i.w. 171; Bin vv]



<• 1.2, "Any .,Lmn„„„. li„tk7„rZ'-'
"^''^'''» (^"•Vni„ Aol 11m r

1^

unless oxchued or in.HliliU hj sped ,?'.''," P^'"vi«o„« oiM
m.mbor either pvv.onnUyL I'v""'"'''!-^ V tlio company „nnn „

ss:i
'""" -«' '»"

'^ -Si ;ifciir? ^-

-i'l' -s,ec{ to ai ':;;;::f'S;-
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^" '^o'^^' l>roceodinM and ih.

Service of
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^cnirif/j for Cos(s.l~]\y n,„ ,.y
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costs.
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until siicji
i
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sect. (]>. Nee II n? ^°t.''*'^' ""'ler

loS "^ ^'^*' ^««^. «• 15, ante, p.

L. R.
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Taut XII.

Action for
calls—form
of ckiim.

Effect of
registration of
coiii]iany on
previous
rights of
action.

Corporations and Vonipuuits.

This section is confined to cases whcro the ])liiintiff company is ;i

limited company (<). It does not api)ly to tlio case of a coni'iiaiiy
registered as an unlimited company (^), but it applies to the casu
of an action brought by the licjuidator of a limited company in the
company's name («).

The application tor tho security should bo made on summons to
a Master at Chambers. It should bo supported by an aihdavit
showing tliat there is reason to believe that tho assets of the com-
pany will bo insutlicient to pay tho defendant's costs if ho succeeds.
Tho mere fact that tho company is being wound up is priiad fuck
a sufliciout reason (.«;). Tho application may bo niado a'' any
timo(y). _

" ^

The security should bo for an amount equal to tho probable
amount of tho defendant's costs, and is not limited to any arbitrary
amount (2).

•*

Action hy Companyfor Calls—Form of C/«m.]—By tho Companies
Act, 1862, s. 70, "In any action or suit brought by tho company
against any member to recover any call or other monies due froiii
such member in his character of member, it shall not be necessary
to set forth tho special matter, but it shall bo sufficient to alle4
that the defendant is a member of tho company, and is indebted to
tho company in respect of a call made or other monies due, whorehv
an action or suit hath accrued to tho com25any." It may bo
dor' i,,l whether this provision (which, it will bo observed, dfffcrs
from tho 26th section of tho Companies Clauses Consolidation Ad,
184o {post, p. 1078), inasmuch as it says "allege," and not "de-
clare ") is not imphedly repealed by tho Judicature Acts and Eulcs
{Orel. XIX. rr. 1, 2, 4).

A form of statement of claim is given in tho H. of ,9 C ISSn
App. C. {See Chit. F. p. 77.)

'

'

Registration of Company whilst Action pending—Effect r/.]—By
tho Companies Act, 1862, s. 194, " The registration in purisuance of
this part of this Act of any company shall not aft'ect or prejudico
the liability of such company to have enforced against it, or its
rignt to_ enforce, any debt or obligation incurred, or any contract
entered into, by, to, with, or on behalf of such company i)reviouslv
to such registration,"

By sect. 195, "All such actions, suits, and other legal iirocced-
ings as may at tho time of tho registration of any company rcis-
tored in pursuance of this part of this Act have been conmicnccJ

(0 Vnited Torts, S;c. Insurance Co.
V. Hill,!,. 11., 6Q.B. 395.

{li) Freehold I.nnd, S;c. Co. v.
Spargo, W. N. l«i;8, 9t, M. R.

(.!) Vex Jesscl.'M. l{.,^'or/hampton
Coal, iVr. Co. v. MiiUitnd Wik/i/oh Co.,
bC\\. D. at p. 503: City uf'Moscow
Gus Co. V. Intermitionul FiiiKiieiiil

Society, L. H., 7 Ch. 223 : per Wood,
V.-C, Accidental, <\-c. Co. v. Mercali,
L. E., 3 Eq. at p. 202 : In re I'hoto-
(jniph'C Artists' Cu-vjuruliic Si'jiffy

Association, 23 Ch. D. 370, 371 : In n
Carta Fara jMiniiH/ Co., Id Ch.D. ibl;
46L. T. 40G; 30 W. U. 117.

{;/) Lydnoj, 4'r. Co. v. Bird, 23
Ch. D. 358 ; 48 L. T. Si)3, grauted
after reply and notice of trial.

(~) liiipcri<il Hank of China, fy. v.

Bank of Ilindastan, .?r., L. 1{., 1

Ch. 437. iSeo Washoe Mimmi Co. v.

I'eryiison, L. E., 2 l^i. 371 : 'Wfulern

(f Canada, i/c. Co. v. Walker, L. ]{.,

10 Ch. 028.
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Cu,nj>anus uuJer tl. Co>»pan{es Acts, 1862-1883.
liy or aga;n,st such company, or the ,.„M- «,
thereof, may bo continued in the ^rnot n

°®'''-."^" ^"^ ^^^"^^er
tioii Imd not taken ])laco • novo,-H V

manner as if sucli ro-istn-
a,ain>t the effects ot^liyi^JS.^^'ll^'^-^^^'ution shall not"to
any i,K]guK..t, decree. or^rderSttdndtlv^ff ''"'"^?'"'>' "P»^cmhn- so coniinonced as aforesaid but /n f7^

''*""'• ''^"'t' "^- Pro-
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*^° P''"I^«rty

inSsiSji^i:.S/5S;;-Jf;^^^^ "Subiel as

already registered as a Hmit^ con mn'^S^:"^""^'' ".''''^"J' company
jiiovisions of this Act. ^ ^ "^'^J ro-register under the

.

'"^'J^oi-'^gistration of an unlimited comnnn,, ,• •m pursuance of this Act shall not StZ "-^T^"'^ ''""P^^y
liabilities, obligations, or contracts incurril ^''T'^T '^"J' '^^^^i
Willi, or on beh^uf of such comnam .- 1^ """ °-'^"''''''* i»to by, to
clebts, liabilities^ ^ontraot:'S2^^^J^S^^fon,nu^s^

-"."'^J be enforced in
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debts, liabilities contracts, Tnlo-bllSLn; nY V
'

' --
maniior provided % Part VII. of the Po ,? •

^ ^'. ^° enforced in
case of a company registering in putua'nrST.tpl;,!;^''' '"^ '^°

1^>^'
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Part XIT.

—Uoport of
inspectors.

Seal of the
Staiiiiarios

Coiu't.

Certified

copies of
documents at
rofiistiutiou

ofQce.

—Minutos of
resolutions
ivml i)rocoiHl-

iiife's lit meet-
iugs.

Power for

companies to
refor matters
to arbitration.

Corporations and CompanieB,

—Report of Im},edors.']—l^y tho Compnnita Act, 1862, s 01 "4
copy of tho report of any inspectors appointed under this Act' an
thenticatod by tho seal of tho company into M^hoso affairs they h'lvnmade inspection, shall bo admissiblo in any legal proceeding' Zevidence of tho opinion of tho inspectors in relation to "m,.
matter coiitaiued in such report."

^^

—Minutes of Resolutions and Procfedimjs at Mcetinr/-i 1—]5v s
('"

;' Every company under this Act shall cause minutes of uU rcso'uitious and proccedm-s of general moetiu-s of tho company ,n,iof tlio direetcu's or managers of tho comi)any in cases wlier,.' themare directors or manag,.rs, to bo duly entered in books to br- tYo ntmio to tunc provKled lor the purpose; and any sueli minute ,.
aforesaid, it purporting to bo signed by tho chairman of the uiv.Un^.
at wliieh such resolutions were passed o- proceedings had or bv tl,'^chairman of tho next succeeding meeting, shall bo received as ovdence m all legal proeoodings: and until tho contrary i, i.r,,,,,,'every general meeting of the company, or meeting of dir,.,.tors Ivmanagers in respect of the proceedings of whieh minutes h:ive b,.enso made, shal be deemed to have, been duly held and convenedand all resolutions passed thereat or proceedings had, to have beendtdy passed and had, .and all appointments of "directors, „,Sor h.iuidators shall be deemed to bo valid, and all acts done l)v M.elidirectors, managers or liquidators shall bo valid, notNvithsta'udi i-^any def(3c.t that may afterwards bo discovered iu their appJii , e

'"

or qualifications "
(«).

''I'l'uuiniicnt,',

—Seal of the Stannaries Conrf.]-Sect. G8 enacts, amon^'^t other
ungs,_that the seal of the Stannaries Court and the si^^mt^

tho registrar thereof shall be judicially noticed by all other l ui sand Judges in Lnglaud.

—Certified Copies of Documents at Rcfjistration Office.l—'Bv ihor„m
panu's Jet, 1877 (40 .[ 41 V. c. 2(i), .. G, it is pfovi.led as SowAnd whereas it is expedient to make provision for tho rorentionas legal evidence of certificates of incorporation otlier than hooriginal certihcates and of certified copies of or extracts from anvdoeuments filed and registered under the Companies Acts 180" to
16 n :

Eo it enacted that any certificate of the iucorpomtion ofany company given by ho registrar or by any assistant iv.^strafor tho time being shall bo received in evidence as if it wA'e theoriginal certificate: and any copy of or extract from any of tiedocuments or part of tho documents kept and registered at any ofthe olhces tor the registration of Joint Stock Companies in EuglamlScot and or Ireland, it duly certified to be a true copy luuler Shand of the registrar or one of tho assistant registrar for the timebeing, and whom it shall not bo necessary to pi^ye to be tho r,"S-trar or assistant registrar, shall, in all legal proceedings, ci^if orcriminal and in .all cases whatsoever, bo received in ovidei ce as ofequal validity with the original document."

Reference to Arbitration.-j—By the Companies Act, 18C2 s 7'>

Any company under this Act may from time to time, by writingunder its common seal agree to refer and may refer to arbitration
in accordance with Tho Itailway Companies Arbitration Act, 1659,'

(«) In re Indian Zocdone Co., 2G Ch. D. 70 (C. A.).

Companies

any existing or futu
ever in disjaite bet^
and the com])anies p
jiersou or 2)ersons to
any terms or to doti
settled or determine
directors or other ma
, ^}y s. -:i, "AH t

Arbitration Act, 18J!
between conqianies ai
tho construction of
d.'oniod to include com
to .irhitratiou."

(2.) Actio;

After the making oj
of tho company must
dator, however, must i

iifiiiio does not appear i

all (b]. In the case of
sorv winding-up by tho
tor by sect. 'Jo of tho Cm
sanction of the Court, i:

In tho case of a volunta
.supervision of tho Coi
sub-s. 7. and sect, lol, i

tho Court is necessary.'
In ,an action by tho lie

tloleudniit may set off a
such a claim by counter
before wlioni tlio wiudinc
As to security for costs

('3.) Actions ago

!'
'"''^ of Summons.]—

I

yit by its name, and if tl
the word "limited "forms

Service of Writ, d:c.]~St

Staying Proceedings offer
of companies formed and r
It IS provided by sect. 85 of
mie after the presentation
"'"'"• tins Act, and befon
company upon tho appHcal
or contributory of the con
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any existing or future different n,-„ r
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lOtjO Cm^wrations and Comimnits.

PahtXII. any action, suit or prococilinj,' against tho company, upon such
turnis aw tho Court thinks tit ; tho Court may also at any time after
tho prospntation of sucli petition, and belbro tho first ai)poiiitiii,.,it

of lio iilators, appoint i)rovisionally an ollicial liquidator of the
cstp- -> and I'tl'octs of tho company."

-".a tlio caso of a vohuitary mn"ding-up, sect. 138 of tho Act pro-
vides that tho Court may oxorciso all tho powers which it nii<'ht
exorciso in tho caso of a winding-up by tho Court, and this his
boon held to extend to staying further i)rocoeding.s in action,'
whether commenced before or alter tho resolution to wind ui) i'r/1

"

In tho caso of companies registered under I'art \il. (,f {he Act
it is provided by sect. 197 that "Tho Court may, at any time alter
tho presentation of a petitinn for winding-up a'comiiany re"-isteivil
in pursuance of this part of this Act, and before makin- an order
for winding-up tho company, upon tho cipplication h,j vioUan of a,,,/
crtditvr of tho company, restrain further proceedings in any action
suit, or legal proceeding against any contributory of the couiDanv
as well as against tho company, as hereinbeforo i)rovidcd lum,,
such terms as tho Court thinks fit."

^
' ^""

In tho caso of an unregistered company, it is provided l)v
sect. 201 that " Tho Court may, at any time after tho prc^outilioii
of a petition for winding-up an unregistered company, and befoio
making an order for winding-up tlio company, upon tho u},„li
cation of any creditor of tho company, restrain further procoedinrr.s
in any action, suit or proceeding against any contributory of tho
company, or against tho company, as hereinbefore provided unon
such terms as tho Court thinks fit." ' i '

It will be observed thi.t under the first of those three sections
tho application may bo made by tho company or any creditor or
contributory, wlule under the two others it can only bo mado by a
creditor, and not by tho company itself.

'

Sect. 24, sub-sect. 5, of tho Judicature Act, 1873(e), aboli-<hcd
the power of one Court to restrain tho proceedings in anotlier
and substituted an application to stay proceedings {e). Tliis ap-
phcation must bo mado to tho Division in which tho action whidi
it IS sought to stay is pending, and not to the Division in which the
winding-up proceedings aro taken (/). It should bo mado by 'ium-

{d) In re Keynsham Co., 33 Beav.
123 ; In re the Life Assoc, uf Enq-
himl U L. J., Ch. C4 : In re Poole
Firt'brick, ^-e. Co., L. R., 17 Eq. 2GS :

In re Sablumhc Hotel Co., L. li

3 Eq. 74.

{i) See ante, Vol. 1, p. 3C0.

{f) In re Artxntic Colour rrinting
Co., 14 Ch. D. 502 ; 49 L. J., Ch.
526, M. R. : In re tioidh of Dance
I'ot/en/ Works iSi/ndicnte (C. A.),
37L. "T. 2U0: Accord. Garbutt v.
Fawcm, 1 Ch. D. 155 (C. A.) : In re
Feopk's Garden Co., Id. 44: In re
Morriston, (<r. Co., W. N. 1877, 20:
Watlar V. lUiniKiher IHstilUri/ Co.,

1 Q. B. D. 12'J : Jluse i^ ( V,. v. Garrden
Lodge, %c. Co., 3 (j. B. D. 235. Tho

decisions contra, viz. Kimichiirch v.
leople's Garden Co., 1 C.'P. D. 4'r
Xeedliam v. Hirers ryuticliou, i.c.

Co., I Ch. D. 253: In ir Utaphfvyd
Colliery Co., W. N. 1875, 26(i; aro
wrong. It seems tliat, even bi'fore
the Jud. Acts, if au actiou wuro
brought contrary to this provision,
tlic Court or a judge of the Court iu
which tho actiou was pending, uiigLt
stay the proceedings. Tliumas v.

Wells, 33 L. J., C. P. 211 : MKnac
V. Slif/o and Uliannon J!. Cu., IS Q.
B. 802 ; 21 L. J., Q. B. 380. Sco
Ite Itaihray Tlant and ,Stnl Co., 47
L. J., Ch. 321, where nu pxecntinu
was allowed to be proceeded with.

Cvmpanies hi

inons to a Master at C
f.r jiarti- to tho Court
stance (/(}, but this i.s i

there aro several acti(
ti'.a (')• If tho plainti
wiiidiiig-uj) ho will no
tJie ajiplication (/i). TJ
after tiio winding-up

]
Tho .same principle n

foimerly gui led tho (
tion. A.M a general ri
.'(herilY is in jjossession
petition (m}. In other
the sherilf before tho 2)r
will generally bo staj-od

Tlio terms usually on]
execution creditor .shall
tho aiiinuiit of Jii.s debt,
npphcation to stay {„),
ajiplication and appears ]

^.t Old LIV. r. 12. So
/''''">' "•' J><iid>y, cor. lush,
Lhambers, Jan. I'lst, 1881

Jj\;y'[t''t ^- ^^'"I'r'son
3/ L.i. 410, Ex. D.: £rerin,

J"ni/, J,i L. J., Ch ''4,3

(/)rer,W.M.R:,/;,,.^i

^"ntV"-' ^ ^''- !»• at p. 40

;0 Em-inglum V. Co-op,

oHc.A.y'
'" ^'''' ^'^- ^'

(>")J^^-J>, Pany, In re The

,,
,"• '•> ^' W: £x p. j/j

'-"'wn/ Co 24 W. li. s<)8 (c
IjireLomlo)! Cotton Co., Tu li

'

Wl. In /,;n. The Great,S/L
ipra which is the leading c£^
'sul'jeot,A.,acreditorof an

egbterod company, sued for
l^'.lif, and after long litigation
tamed judgment, and issued H'
rae^jtu of September

; on the
October a petition was prese,under tho above Act, for tho w

?.he£tf7LtolL7.^ "
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1001innn,Uo a Master at Chambers fff) Tn «

'^

'

'"^

wiM(luiir-ui) ho will „„f ]/„ „,';°*:"^"'!noco.ssan]y after „„f,•„./.' 'f,*^

,..;".""""" "i:uon.s thov innirnii I, f '"" "]'1'«U- that if
t"."i.O- If the plaintiff proSc "nn i

° '^'^''^^'^ «" ""o ap, £.
wn.h„^-.up he will not bi alW.l h enT'l

^' ''"°'- ""tico^Jt the

|ormerly f^uriod tho Cou,^ oi V}°c,T'^ "' "'•'«"ng the stay as
tion Ah a general rulo tlioUu^rS I? f>"/t"'^' the i„j, „c-
sliorift 2.sin 2)ossossion bofoi'o fVn ^. i

""* mterfero whc-ro /),«
Ftihm(,„|/ In other 0,^^?^°.^^^^^^ the w?n "^.^p
thoshf..nif before the preseuta on fl „

° Vl^ '' »"'.v 'It"liver;i SMu ^.-nerally be stayed (.)
"^ "^° Petition (n), the exeeution

lliu terms usuallv ordered wl +1
excciitien creditor .shall be admitted fn !?^ ''• ^'"''^^^^'^ "ro that tho
tho aineunt of his ,Iebt, the cos s of .1° '" ^'^'^ ^-io'linfe'-u , for
ai.phcatjoa to stay (o). U the Lz^lU?!

""^
f
"'? «'" eost'^ 3 /hi

apphcat:ou and appears ho will be a owed ^11;^'^ ';''''' "^' '^'

r ;' ^"H, f^- »• ^-- So held inAyfcr V. y;„,,/,,,, cor. /„,/,, l. J at
(.hambcrs, Jan. 21st, 1881

••'•>ai;

(;•"/,' ';""•'' ^'"V' i''««//v Beer cJ'

/'"m/,;!3L'.J., Ch ^,i-
'P- ^•^-?'-

;/) FA'erimhm v. Co-onerative

V,^. U. /,..,../, 33 L. J., Ch. 2^7

Iji nI.oml„» Cotton Co., L. It 2 Ea
OM. !„/„,, The Great tihluv}'
supra whicli is the leading cfse on'
the.subject, A., a creditor of an unregistered company sued fnr .

•'

tamea judgment, and issued a
"'

fa'

.f nJ V
^^eptember

; on the Cth

Perty taken in execution wi iiwheroan ojeciitifT,, i, i
*^ hether,

by seiz,n-e before I o
^'^°°I'^'''f«cted

•1 Petitioiffor wnd ?J"'''''\*''*'""
«*

J'."3
jurisdSk,n Sdfr'l^ 2m

1"''''
twn of tho abovoArt tV^ i'^'*'''-
sale-quoiro. Whero 'n,

''''''''''" '^

has been perfected'by se" ure'hl'""the commencement of til •

\''.^°'"«

"P, a sale -iftpr Jl *"^ winding-

cution with n s"?t nTr/,""^ ''^^^

Milwood r'niiier,/ C'n' ti, "l?
^-^^ ^•

Appeal ..;..ecl to fnii
°,^°"''t o*

-S;l££T;i--|-idt^
Court had powe^To . y Hfr°"*^°t>on, and would exercise fhl

'•^'™-
where the windin^^.^.f

,""' I'?."''''-where the windi"n/i".7,r
""" P"wer

would otherwise bf^nvi-
J'™?«'''"'g3

terfered with thonfrlf
•'y'?!'";''''"3' i"-

wouldplacith'r£ '.L"'.'''''.«°it

^" I'e restrained fr
•™t^"f hi, action by;";i,:oi'

oni re;

iu-iit not
'Piiig the

wouldpkce krexf,' ;.^
"' ''^'. «° ^t

tlie same pos on as?f A " 7''''''^°'- ^'^

sold.
^"""'o" as If the sheriff had

Hotel Co., L B Vk 7;
*'*'<""«•«

Courthaa'adfcet&J^ ,?"' t^^^

creditor to proceed ?^
*» allow the

'>""f. 31 L. J.. oh-Vii"',r!;; "/ ^%-
the pro-

(P) 1:.. !> I

Ch. (if, M. ii.
''"'','/, supra.

! !

;i 1
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Part XII.

Windinff-up
order—(ffect
of, on iiroceod-
ings— leave to
coinmcucc or
contimio
actiou after.

Corporations und Comp'tmei.

After considoriiblo dittoronco of opinion, it has been deoidod b •

tho Court of Appeal that soot. 10 of tlio Jtidicuture Ad, 187,5 do.N
not apply tho soction.s of tho Bankruptcy Act relating to cxocution
against bankrupts to actions against companies being wound up (7'.

Witullnn-up Onhr— Effect of, on Proccfduigs—Leare to ammchce
or continue Action after.']—In tho case of cnnipanios formed and
registered under tho Companies Act, ISOl.', it is provided liv sett 87
of that Act that. " When an order has been made for Miu('iin"-ui) acompany under this Act, no suit, action, or other procecdin;!?' sl'il'l
be proceeded witli or commenced against tho company excoiit Mith
the leave of the Court, and subject to such terms as the Court m,,.
impose." •*

By sect. iq3," Where any company is being wound up by tim
Court or subject to tho supervision of tho Court, any attachiiient
sequestration, distress, or execution put in force against the est ito
or effects of the company after tho commencement of tho windin.r
tip, sliall be void to all intent,-!."

""hj^-

Tho latter of tiieso sections renders ab'=ohitely void any executionput m force after the commencement of the windin-'-un fcl l,„t
under the former socticm, the Court may allow thtrprotx-edinl
to continue, notwithstanding tho winding-up order (n) I,, tho
exercise of this discretion leave to continue an action to re^tnin
a trespass has been granted (0- If tho proceedings are continual
without leave they will be stayed as untler sect. 8J (rn<te p ]();/)]
on an application to tho Court in which they are pending h,) The<in
sections apply to unregistered companies being wound un(i')
In the case of a voluntary winding-up, tho " commenc^>mcnt ofthe winding-up dates from the passing of tho resolution to windup, though no liquidator is appointed (,r).

An execution is not " put in force " until possession is taken (,A
belling under an execution is a "proceeding" within sect 87 H
The application for leave to commence or continue an action

after a winding-up order should bo made to the Court i^ nluch
tho winding-up proceedings are pending («), and should bo miuhon notice of motion, and not e.v parte {b). Tho Court of Apponl
will not ordinarily interfere with tho discretion of tho Court belowm granting or refusing leave (a).

(q) In re Withernua Brickworla
Co., 16 Ch. D. 337: 50 L. J., Ch. 185

;

43L. T. 713; 29 W. E. 178.
(;•) In re Artistic Colour Friutiiiff

Co., E.V p. Fourdrinier, 21 Ch. D.
610; 31W. E. 149; 48 L. T. 46.

f.«) In re London Cotton ('„.,!,. E.,
2Eq. 63: /// reBank ofHiiiduiitan,(^r.,
Exp. Levirh; L. E., 5 Eq. 69 : lit re
T'niversal Disinfector Co., L. R., 20
Eq. 162: In re Dimson's, ^-c. Co.,
L. E., 19 Eq. 202 : In re Bastow .{•

Co., L. R., 4 Eq. 681 : In re Iron
Collier;/ Co., 20 Ch. D. 442 ; 51 L. J.,
Ch. 398 ; 30 W. E. 388.

(0 Jf'!/!ei/ V. Eii/iall Coal Minitia
Co., 33 Beav. 539.

(u) In re Waterloo Life, dV. Co.,
32 L. J., Ch. 371.

(j) ItudoH- V. Great Britain Mutual

^'A -'t'-J'"'"!^^ ^0 L. J., Ch. 501;
44L. T. 088 (C. A.).

(x) Thomasy. Fatent lAointeMmiH.
facturiuff Co., 44 L. T. 392 ; 29 W. K.
596.

(//) Inrc London and Devon Biscuit
Co., L. E., 12 Eq. 190.

(c) In re Frilcin's Black lead
Mininff Co., 7 Ch. D. 371. Sec as to
this case, In re Artistic Colour lYuit-
xmj Co., 14 Ch. D. 502, M. I{.

{a) Thames Flate Glass Co. v.
Land and Sea 'Feleijraph Construc-
tion Co., L. E., 6 Ch. 643.

(A) Western and Brazilian Tele-
graph Co. v, Bilibi/, \i L. T. 821,
M. E., dissenting from Willinms v.

Bn.'itut Marine Insurance Co., 3'J

L. J., Ch. 504, V.-C. M.

tompuniei u

Trmufer <-/ Action
Ord. XUX. r.o, " 1

the Chancery Divisioi
fli" aihm'nistration oi
Judge ill whoso ( 'our
ponding shall have po'
tran^|oI () such Judge
iJivision brought or^c
oraguiii.-ttlie executor
wlin.-c ns^cts are being

Thoa])]ilic.itionun(rc
the invi.>ii)n in which
made.

l'.fl'<d(fWin(lin(j-up
the case of companies 1

Act, 1«62, it is ])rovidc
order has been niado
pur,*iiaii(<e of tlii.s part
hcreiidjofoi'c contained
action, or other lo-al j,,.,

debt ot the company, exi
to Mich terms as the Con

'" pi;, 5'^«o of unregist
tJiat, • \\ hero an order
registered company, in a,
aiiierl m the case of com
tur ler provided that nc
s^hall bo commenced or
ot the company in rcspt
with the leave of the Couj
may impose."

Discovcry.-\-^QQ
a«;e, V

Jf'dion.]~Bxociii[on
assets and cilects aro taker

ill the case of companie.^
ISC', execution cannot bo is
members of the company
mode m which such prop«

Other Proceedinqs.l—'Thf^
ordinary cases. "' ^

Sms Es'tate, 8 cj- ^"{,1:
T/'mes Steam Ferry c": 40 L
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iJivi.ion bn.u^'ht ..r contS, 1
^"'"''.'"" "^ ""y o ho •/"„•/

l:.f"l "/ Wuiilinu-iip Oriter m J.,-
he B.«, ..t ..imnauic, ,.~Sr,! £'' °» "»""'"

l'("gl«t01C(l

•Hi"' b.s i'oo,/,;^;i;'7,;'^Sn!;'^,n^ that Act uu;t
pursiiaiu'o of this iiirf r,f

"""""o-i'p a companv i iiction n<?ainst
coutributories.

tl'at. "Where a^i fl fia/C^^'''"'°'^;
^^

'^ P™vi.lod by soot 9no

i)«cor„v/.]-SeG ante, Vol. 1, p. 493
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assets li
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Taet \II.

Corporations and Compunies,

Remedy for

improijer
entry or
omission in

register.

Definition of

"member."

(4.) Jiedificatiun of Jleqister of Companies under Cumpanic'i
Ad, 1802, s. '60.

By tho Companies Ad, 18G2, s, 35, " If tho namo ot any person
is without sulKciout cause eutered in or omitted from tho rt'iTister

of -members of any comjiany under this Aet, or if default is nuwle
or unnoces.sary dehiy takes 2ilaco in enterinf!: on tho re"ist('r the
fact of auj- perwon having ceased to bo a member of tho couipauy
tho person or member aggrieved, or any member of the conrtaiiV'
or tho eoini)any itself may, as respects companies registered lil

England or Ireland, by motion in any of her Majesty's superior
Courts of law or cijuity, or by application to a Judge sittiu" iu
chambers, or to the viee-\\-arden of tho stannaries in the ease of
conipanies subject to his jurisdiction, and as respects companies
registered in Scotland by summary petition to the Court of sessicm
or in such other manner as tho said Court may direct, a])plv I'or mi
order of the Court that the register may bo rectified, and the (Vuu-tmay either refuse such application with or without costs, to ho
])aid by the ajiidicant, or it nuiy, if satisfied of tho justice 'el' tho
case, make an order for tho rectification of tho register, and niuv
direct tho company to pay all tho costs of such motion, application"
or petition, and any damages the party aggrieved may havo
sustained. The Court may in any proceeding under tin.- section
decide on any question relating to tho title of any person who is a
party to such 2>i'oceeding to havo his name entered m or omitteil
from tho register, whether such question arises between t-no or
more members or alleged members, or between any members or
alleged members and tho company, and generally tho Court may in
any such proceeding decide any question that it may be necessary
or expedient to decide for tho rectification of tho register

; provided
that the Court, if a Court of common law, may direct an issue to
be tried, iu which any question of law may bo raised, and a writ
of error or appeal, in tho manner directed by ' The Common L'lw
Procedure Act, 1854,' shall lie."

The application under this section may bo made by summons at
Clmmbers, stating tho nature of tho rectification desired, and sheukl
bo supported by an affidavit stating tho facts entitling tho applicant
to tho rectification {d).

13y sect. 23, "The subscribers of tho memorandum of associa-
tion (e) of any company under this Act shall be deemed to havo
agreed to become members of tho company whoso memorandmu
they havo subscribed, aud upon tho registration of tlio com-
pany shall bo entered as members on tho register of members
lieroinafter numtioued ; and every other person who has agreed to
become a member of a company under this Act, and whoso namo
is entered on tho register of members, shall bo deomod to bo a
member of tho company."

{d) It would bo foreign to the
object of this work to attempt to
enter into the question as to when a
^arty is entitled to the rectification.
I'ho numerous ciisca arc collected iu
Biukluy on Com])iuiii's.

{e) See Williinson v. An()h-Cali-
foriiian Gold Mimnq Co., IS Q. B.
728 ; 21 L. J., Q. l3. 1)27 : Stanrt
V. Id., 18Q. B. 736; 21 L. J., Q. B.
193.

Companies

'By snet. '2o, " Kvt
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Hie 8 ,1; d V. c. IQ
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^foo.
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Paet XII.

Interpretation
clause.

Short title.

How uontracts

to bo entered
into.

Directors not
personally
liable.

(Jor^oratiom and Comjianics,

insortotl in Acts with respect to the constitution of companir>
incorporated for carryin"; on undertakings of a ])ul)lic nature, '

],y

sect. 1, recites tliat, "It is expedient to comprise in one .irencral

Act sundry provisions relating t<j the constitution and nianageiiiiut

of joint stock companies, usually introduced into Acts of J'arliu-

nicnt authorizing the execution of undertakings of a public naturr
by such companies, and that as well for the purpose of avoidiim'

the necessity of repeating such provisions in each of the several

Acts relating to such undertakings as for insuring greater uni-
formity in the iH'ovisions themselves," and enacts "that this Ait
shall ajjply to overj' joint stock company whieh shall by any Art
which shall hereafter bo passed bo incorporated for the purpoxMl'
carrying on any undertaking, and this Act shall be ineorpur.iti i|

with such Act; and all the clauses and provisions of this Act, ^-avi'

so far as they shall be expressly varied or oxcej)tcd by any smli
Act shall ajiply to tho company which shall bo incorporated Ijv

sucli Act, and to tho undertaking for carrying on which such
company shall bo incori)oratcd, so far as tho same shall ho appli-
cable thereto respectively; and such clauses and provisions, as

well as the clauses and provisions of every other Act wliich sliall

bo incorporated with such act, shall, save as aforesaid, forna pait
of such Act, and bo construed together thorowith as fornuu"' one
Act."

Interprdntion Clause, tf;c.]—Sect. 3 of tho 8 cC; 1) V. c. l(i, is (lie

interpretation clause, and amongst other things enacts, "That tlu'

word moi^th .shall mean calendar month. Tho expression i/w

rompdiiij shall mean tho company constituted by the special Act.

Tho expression ^//(?(/(>cdo?'s shall mean tho directors of tlioconipanv,

and .shall include all persons having tho direction of tlioumlci-
taking, whether under tho name of directors, managers, coiruiiittci'

of management, or under any other name. The word .s/iKrc/inA/,,'

shall mean shareholder, projirietor, or member of tho couipanv,
and, in referring to any such shareholder, expressions proiuTiy
aiiplicablo to a person shall be held to apply to a corporation

; anil

tho expression f/(cscccf'<((?7/ .shall mean the secretary of the couipanv,
and shall include tho word ' clerk,'

"

By .sect. 4, " In citing this Act in other Acts of Parliament, and
in legal instruments, it .shall be suflicient to use tho expression
'The Companies Clauses Consolidation Act, 1845.'"

By 2(] (D 27 V. c. 118, s. 1, "This Act may bo cited as 'The
Companies Clauses Act, 1863.'"

How Contracts to he entered into.']—Tho 8 (t 9 1'.
<:. 10, s. il7,

points out how contracts aro to bo entered into on behalf of tho

c(nnpany {g).

By sect. 100, no director by being party to or executing in his

certain provisions aa to t)io oblitja-

tions and liability of railway com-
panies as carriers, as to coniiieiisalion

for nceidonts, and for hinds taken for

or injured lij' railways, mid as to

ftrbitrutious by the lioard id' Trade.

((/) See I'atdiiiij v. Iniulun aiol

Xorth Jl'c.iteni A'. Co., 8 Ex. 807; 'J:!

L. ,T., Kx. lOr); loHc v. J<l., l.S

Q. U. 032; 21 L. J.. Q. B. lifil

:

lt<itcnwn V. Mid-li'iiUs li. Co., '6b

L. J., C. 1*. 20o.

i?

-cipacity of direct
tJjo company, is t

Mode of Proceeu
been made as to i

tions will for tho
described in tho ^^

corporate name.
A foreign railw,

notwithstanding it
its sharelndders r(

extent of tlieir un])
(Sometimes a ra

notice of action u
thnigs done in pu
provided, tliat no a
aiiytliiiig doiio or or
tlie execution of i

pi'oviou.s notice in
niteiiding to commo
dc/eiiifaiit, &c. : held
"person," and entit;
numerous instances
"]iarty" -n-cro used
rail\\-ay Act it was e
anything done or om
the execution of tho
twenty days' proyio
<"iin]>any having, co
excessive charges fo
received the amount
tJiat, m an action for
(Jack tho sums so oxti
ot action (/). Acomp
locomotive engines on
and to use locomotive
passengers, &e., and t
enacted, tliat no action
any person or corporati
Of in the ixecidion of th
twenty days' notice in 1

i"' ""'{ " '•"trni J{. Co. VGE-x.fdjooL.J., Ex/j/isccuny for eosfs in geu
""/o, Vol.

], p. SCO.
®™

(0 A.S (o notice of actionra,CO ante, ;•„].
,, „. ,>oT_

L ,-'"' '' ^c. 4G1.
(0 AnUy Great Western

^'- "• '11; 10 L. J p
wlicro (ho Master allowed'

•ictiou
. (,<irto,i V. The Great i

1 5 t t t ,



'

cnpacify of director any coiifrnpf ., 1067

A fi)rei"ii 7"i;ir.7o„ „ " ^ tlioir

notwithst^u IW -t L-f^^^J-f bound to give securifv f

notice of action unde/t^n \ '^\ ^""'''^r company is on+;fi i .
thin,. d„„o in pursuan of tL'^T T^''} ^' ^« inco^;,^ f ,n° ^^°*-°f
]»"v;'"'I, tluit no action should h'V^- ^7 '^ ^'"Ivvay Ac if'i°'"

'^'^"°"(').

biick the sums so oxtortn 1 fi
"'^ rccoived, hrouMit f^' , '^'

('''c'U irestcrn7 ( ' 7 o"'/-
^''"^

,,< A V
-

•

'• -"'• H
''"'°

'^'^ "^"o" of ]Vit^,;^ '^t*'
(0 As to iiofico of artinn •„ ,

*''" comiiaiiv's j\„V + ,P'^™ I'X
ra,,CO ante, Vol. l jS" "» f''^"''- <l-r,,,go.s/ u^c'urr f^'^'.^i^";''^^^'^(/.) ^«,/,/v 77,., 7}., . , Ciiui,], was helil to lin o.. .?'"'S a

somotliiiifr ,iono ;,? ,: "" '^'^''O" for

i<=tion, &c. applied i?fH-"°''«''°f^•wo (ho jinsfp, ailo^;;,vp^^^
'-'

I
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Paut XII.

Tender of

amends.

Service of
writ, &c.

Change of
name.

Corporations and Companies,

corapanj' in thoir capacity of carriers, for an injury to the plaintiff

whilst ho was a passenger on the railway : it was hold, tliat no

notice of action was necessary, although, for the purpose of show-

ing that the accident occurred from a speed which was improper

under the circumstances, evidence was given of the defective stato

of the rails (m) : and the same was held, where the company's Act

had similar enactments, in an action against a company for nf)t

safely carrying some horses on the railway (/;): ot per i'(u7,r. ]},,

in this case—" If tliG action was hrought against the company for

the omission of some duty imposed upon them by the Act. 'this

notice would bo required. If, for instance, it was founded on a

neglect in not duly fencing the railway, on account of whicl the

travelling on it was dangerous to those passing along it, a„..uiiiiiig

that such an obligation arose from the 18()th section or from tlio

general provisions of the Act, that case would have fallen witliiii

the 214th sect, (the section requiring notice of action)."

By the 8 & 9 V. c. 16, s. 141, " If any party shall have committed

any irregularity, trespass, or other wrongful proceeding in the

execution of this or the special j\.ct, or by virtue of any power or

authority thereby given, and if, before action brought in respect

thereof, such pai-tj- make tender of sufficient amends to the party

injured, such last-mentioned party shall not recover in any sucji

action ; and if no such tender shall have been made, it shall bo

lawful for the defendant, by leave of the Court where such action

shall be pending, at any time before issue joined, to pay into

Court such sum of money as ho shall think fit ; and tliorcupon

such proceedings shall be had as in other cases where defendants

are allowed to pay money into Court."

By the 8 .fc 9 V. c. IG, s. V,io{o), "Any summons or notice, nr

any writ or other proceeding at law or in equity, requiring to ho

served upon the company, may be served by the same being left

at or transmitted through the post, (lirected to the principal

office
( p) of the company, or one of their principal offices whoro

there shall be more than one, or being given personally to tho

secretary, or in case there bo no secretary then by being given to

any one director of tho comjiany " {q). Under this section, 'n

ejectment against a railway company personal service upon tho

secretary is good (r).

Cham/e of Name.']—By '2Ci .D 27 V. c. 118, s. 36, "Whereby any

special Act hereafter passed, and incorporating this part of this

(ill) Ciirpiif V. T/if LiiiidoH and
Brighton U. Co., o Q. B. 747.

(n) I'ulincr v. 'T/ie Grand Junction

It. Co., 4 M. & W. 749.

(o) Tlie 8 & 9 V. c. 20, tlio Rail-

ways Clauses Consolidation Act, con-

tains a clause (sect. 138) similar to

the above.

(») Carton v. 7'/ie Great Western

n. Co., E., B. k E. 837 ; 27 L. J.,

Q. B. 37.'); where it was lield to 1)0

insutricii'nt to serve a notice at tlio

Bristol oflico of tlie conipaiiy.

((/) VVlioTO the se. retary sued tlio

coiiii)any and served the writ on a

director it was held that sucli service

was not suiVicient. Lawrcin^oii v.

Dublin Metropnlitim JtiniiiunA'. Ot.,

37 L. T. 32 (C. A.) . See // ILsoii v. The
Caledonian Ji. Co., ') Ex, 822. Part of

this railway is in England and part

in Scotl.and, and it was held thiit

service on the secretary in En^liind

was good. See F.emis v. The Jhitilin

and Ih-oijheda It. Co., U J[. & \V.

142, wliich com])any was cstablislied

for making a railway in Ireland.

(;•) /hr a. Ilaiie.< v. It"'. Ill 11. &
W. U«; 10 L, J,', Ex, 27:i: line il,

llroinleij v. Roe, 8 Dowl. M.JS.

11

Act, tlio name of
the jtassing of thi

taking is changed
of tho special Act,
may exorcise tho
original name: a

original name slial

Acts wliorever tho
to tlie comjiany by
coiiipain- or a ro'fi

substituted."

Jiy 2(i >^' 27 r. c.

indictment, inform
criminal, whicli, at
Act, :s commenced
instance of tho comj
corj)oration or any

]

corporation or any
j

name,— .sluill abate,
for or by rea.sou of i

sliull any notice, ten
civil or criminal writ
went, Avhting or inst
written or commem
invaliihitcd, prejudic
tlieir niuL'rtakiiig l)(>i

name of the company
in any bill, .suit, 'i

tender, retjuisition, vi
writ or other process,
writing or otlier insti
had been called or kii

tho c()ni])any, or that (

within tliiit j)criod by
that by the .sjiecial A
company and tlieir uin
pas«ng of that sjiecial
by their now name and
shall bo deemed true,
stylo and describo the
midortaking by its nc
C')iii])iiny Jiad bct.u ori
thou' new name, and as
called or known by its n

bot'oro tlii,s ona'etmoii
against tlie conqiany, (h
mont, a,suggest ion ,s|i,,„]

%^(i(t'27 r. lis,
nameof thecompmiv, ev
Act effecting tho ci'ian-,

P ff'/dilethieai/rv. The L
My V. The I.:„,t 'jn„lian"

1 XI * t f



^^""^''<'y^'nd other similar Companies.
Act, tlio namo of any rnnniov..,, • ^^^^

ori^'iiml imiiio: and all Acts ro nf;,?™ \ .,
company by their

Act. vhorovor tho "|U'inal\;a; J'^ "^tomn^n' '"'''-^^oj those
to tJ.e comj.any by their o,.>i„ul namo occmff?''

°^ ""^ reference

^>;^J^,
a^ro.o.onco to the con:S.^^f&"^:;;^of^e

ii.ai^tmont,1nf,.Vi.m(i,m'"nr' oJw° f"°n suit, bill, process, writ A.f ,.
cnnunal. which, at o. inmuili^Jf; .E^lfe; "'°V, '^^^^ ifT^£Ac, IS cmumc.icHl and is thou iwrnHnVi'""'"- °^t^io special
mstan.o ot tho con.pany. by their < S Jf'~!!?""

^^* ^ho silit or
corporatmn or any ,.er,snn, "or at tJio fu or^ /

''"'"'^^^ ^"^ other
corporation or any Iiorsoi, a-aiiisf fhn

mstanco of any othor
liuiuc-sliall almte,, letern n . L^^^, '^""P'luy. by their ori° nal

Y;-
by reason of the ohlln^e" t' ho nZfoM^^^^^'^

-' ^^-tec
shal any n..tu.e, tender, requisition wan3 *^° company; nor
civil or ciminal writ, or other process recoil

' /"^'^""S- ploading,
li.™

,

writinj, or instrument tllon ortWaftm t?',''"*^'^*' '^^'-''e-
}ui( en or cmmoneod, bo (loenied to bo '-n

^^'^'^de, issued,
invalidated, jirejudiced or affected bv, ^'^'-'atod, dischareod
their und.rtakinj, beinj,. tlune /,"1,5;/^,^'' n^

^'^° companfor
namo of the company o.^in.k-ISchS "-S ^^V V.*^° «"^""l
a any bil

,
suit, in.lictniont, i. fcrmn i'^

''''^^ "°*> °«ce^^^^^^
tomlor, rciuisiHon, warrant, suinn ons nlo r

P^ceeding, notice
M-nt or other process, or in a,73 £f"^' ,'^"'\' °' ^"minai
^nhu^ or o her instrument or mStov to .; "J

''?^' '-^^reement.
had been called or known for anrpori;, ,^1^

"''" ^ho company
tho company, or that ( heir un.lert ikW 1 , 7i

^^° original name of
wit iiu that period by tho 0^^'^^^, \^°^ called or knowu
that, by the spec al Act elVeetiug tl 7, haLe °ff

'"^°'*'"'^'"- ^^'^
'any and thoir un.lertakin.^ worn eb3°3? .'J''^^^^^

"f tho
company and/i.i^ unlh .ta

' ilr^.^^^j^j^^f the ^^nX'gZ
passm^^ of that sj.ecial Act t ".,^0,^0. 1 "Ti"'

'''"^ ^hat after thek the,,. „ow name and tl^'r , n^^ 1^^^^^^ ^^^ ^'-^'lod or knovS
shall bo deemed true, luwrnl .,,,/i

"-"^^ "'"^ "C'"^ uamo
; but if

f
ylo a,jd describe the

-

'on n'".;' tl dr ' n
''"'^"^ *° ^^or «

andcrtakmn. by its now name i? tb =
°''' "'''™«' '-^"^ their

company had been nri,a^,all in« ,,Xd "'°
n"')""^^'

^' ^^ tb"
then. ,„.^. ,„„„„^ ,^,„l ,,^-.

,|;,i;'V
/';«'. called or known by

cu lie, or known by its new n'unl>
,V"*^^''t"J^nig had been original

;.S'ti:!'s,i;;;;;:t'ib:.i;\.s: ^ rf^. an action

name of tho company, c\-er'vtiiin.. 1 "t'
'*^',"'^'''^ the change of tho o„ ,

Act cnecting thi ^^^^^^0'^IzXZ^IS^^^^l^^ ^Sr^'
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Execution
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Corporations and Companies.

virtue of any other Act shall bo as valid as if tho sjicciul Act
effecting tho change were not passed ; and tho change of name
and the last-mentioned special Act respectively shall accordiii"lv
be subject and without prejudice to everything so done, stilfercd

or confirmed before tho passing of the last-mentioned special Act
and to all rights, liabilities, claims, and demands, thou present or
future, which, if tho change of nanio had not happened, and such
last-mentioned special Act had not been passed, would bo incident
to or consequent on anj-thing so done, suffered, or confirmed."
By 20 (0 27 V, c. 118, s. 'SQ, " Notwithstanding tho change of tho

name of the company, all deeds, instruments, purchases, .'ales
securities, and contracts before tho passing of the special Act
effecting tho change made under any other Act, or with rcforenci!
to the purposes thereof, shall bo as effectual to all intents in favdur
of, against, and with respect to tho company as if the name of tho
company had remained unchanged."

Proceediiif/s lu/iere Companj/ unaUe to meet its Enrjagements.l—JlY
30 <t 31 r. c. 127, ss. 6—9, directors of a railway company inuiblo
to meet its engagements with its creditors may prepare a scliemo
of arrangement, and file tho same in the Chancery Division of tho
High Court of Justice, and thereupon actions and executions afuiust
the com])any maybe restrained, or, under tho present practice, irtavcd
by the Court in which they aro pending. See ante, Vvl. 1, p. ;j(i'i.

Compensation for Accidents.']—By ^\ & 32 V. c. 119, s. 25, "Where
a person has been injured or killed by an accident on a' railway
tho Hoard of Trade, upon application in writing made joiutlv l')v

the company from whom compensation is clauned and the tjcu'^gii
if ho IS injured, or his representatives if ho is killed, may it' tlicy
think fit appoint an arbitrator, who shall dotermino tho coinpi'iisatiou
(if any) to bo paid by the company." As to the remuneration of
the arbitrator, &c. , see sects. 30—32.

Execution against the Company.]—As to issuing execution against
a corporation, see ante, p. 1052. A mortgage for securin" money
borrowed by a railway company, according to the form in Sclio-
dule (C) annexed to The Companies Clauses Consolidatiun Id
1845, comprises the lands as woU as the rails and chattels of tlio
company, and is entitled to priority over a writ of elegit sued out
against the company by a judgment creditor thereof (<). By tlio
special Act of a railway comiiany, it was provided that tlio "bDud
creditors and mortgagees of tho company should bo entitled to bo
paid out of tho tolls and other estates and effects of tho C()iii])any
tho sums advanced, &c., and thai, in all other respects, tho
provisions of tho Companies Clauses Consolidation Act slumld
bo applicable :—Hold, that, having regard to the 3Gth and 1 ith
sections of tho latter Act, a bond creditor had no lieu on tlio

estates or effects of tho company ; and that the goods and chattels
of tho company were liable to bo seized under a writ of /('. /a. at tho
suit of a judgment creditor {u).

(0 I^tffg V. Mathieson, 29 L. J.,
Ch. 385,

' («) RunscU V. East Am/lian It. Co.,

3 Mac. & G. 125 ; 20 L.'j., Cb. 257.

Mai

' V,y Tho Railway
" The engines, tend
Jiiatcriais, and eifec
III' iii'i'\ido{l by a coj
railway, or of theii
iviilway or any part
he taken in oxecuti
passing of this Act
where tlie judgmen
an action («) on a co
Act [20th August, ](

iiieiiced after tho pt
recovered auj- such
receiver, and, if nece;
coiiijiany on applicai
Court of Chancery i;

situation of the I'ilil^
liy such receiver or
working expenses (/;)

,

111 respect of tho undo
thrcction of the Cour;
anil othcrwi.su aecordii
for the time being i

amount duo to every si

iiiny, if it think fit.'dit
manager."

.^cct,5. "If in any (

taken in execution a q-
Iw so taken notwithstai
(letenmned on an aiiij]

summary way to tho C
It' the Court is one of th^

'I'.v one of those Courts
bmding.

This Jth section takes
rolhng stock and ])lant o
wliciv tho company Ims (

It has since been dosed v
whether it will ever be r<
Avhoro the company has

M By.'-,.i.t. ;i, "company'
amiiw«y,.,anpany; thlt is t,

...nnit or l,y cer,i«cate un:

!"i,M railway (dther alone or i

{""«'0M wilh\,nv'otCiu'
y^^Uou a],„lie« a,t,„I^

.

«..)toni,l,,,t asubo,,luuU
^;

1.00,,,].,,,; „,,„,.„J
1'5«;

^3 L. .7,. Q. u, cy;5o



.a!wayoranyi,art thereof ho^7ouf'^^\^^^^^^ »"t, after tj!. «Kain«t per-
I'l' taken in execution at ul ? " ^"'' i'^^^ic traffie 1,0^1., "1" «^nal i„ipcrty

iiieihrd after tlio passi, ,/„/,]• ?^'""' ""* "U a eontrfof

cMfriuiued on an ai>iii;,...f? ' , ^^H^' (lie same niav Im i,„„ 1 ,
ofquoshous

suiaiiiaiv WQv fn fi
^ K ^"" V ^^ither partv ,r

^'^"^'^ ''"^d respecting

iftl !,.V>! .*.''_ ^'^.•^\V«"^'t out of ^vhie)/;,„^,'i> «""^mons in a executions.

section takes n ,..„,. .n,- .,. "^
bin^ii,-.

"

""• ""^ ••'"'-•" tletorniination sliall h. r T" ^^

Thi.s'^itli section takes awav tl •
,

"'^ ""'^

;;£.
stoek an,l ph^Jt ^^S? .^.^^^J

"^ takin, in execution the

;-"nito>.l,yo..rtific^oa^d,l't

^^''";:;;r:;i^;,iS/-«

lS(i,
' ''• "• w; «0 L. T.

lH.h,all,y3,S&;S<;v"r3',"''"'eper.

BuK/5[h^'J;.Ji,:-|J"" induces

lot er cs ,t-,. /,< /•' W"" 6'rt. y.
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Paiit XII. construct tho works (luthorized by the A('t('7). The section, ]iom-.""
ever, f,'ivos tho execution creditor now rif,'ht.s, whicli are inilqx'.ndciit
of the fact whether such company has or has not rolling stock or
plant to bo taken in execution (^e).

Whorover tho judgment creditor of a railway company is uniiai(l
tho apjioiutment of a receiver or manager is now a matter of vh'htf,.)'
And whore the debtor company is carrying on its business ui tlio
ordinary way, conducting its own trafiic arrangements, tlioaiipoiut-
mont of a manager is "necessary" (e).

As a general rule, tho directors, or secretary, or some of tlioni
will bo appointed by tho Court managers where they are actiii''
fairly, and tho order for the a])pointment of a manager will bo made
without prejudice to any application on tho part of the directors to
proi)oso tJiemselves, or some of their number, to act as maim.'orsff)
Tho only evidence required in support of an applieation" uiiiIct

the 4th section by a judgment creditor for tho appointment of 'iinanager is an aifidavit that ho is such a creditor and tliut lii's
judgment debt is unsatisfied, and that the company is a Vjoin"-
concern, carrying on its own business and conducting its own
traffic in tho ordinarj- way (e).

Execution against Bhareliolders.']—By tho 8 cfc 9 F. c, IG s 8
"Every person (/) who shall have subscribed tho piescribal snm
or ujiwards to tho capital of tho company, or shall otherwi ^e hivo
become entitled to a share in the company, and whoso name slnll
have been entered on tho register of shareholders hereinafter lueii
tionod (//), shall bo deemed a shareholder of tho com])anv."
Every person wlio shall have subscribed, in this section mcnis

every person who shall have contracted to subscribe (/), ai'ul wlio
by law can enter into contracts (/,!). Infants may bo shareholders
As to their liability for calls, see cases cited post, p. 1078, n (ii) if
there is nothing in the company's Act to tho contrary tlie "pur
chaser of scrip certificates for shares before tho Act is obtained may
be registered as a shareholder in respect of such shares (/).By tho 8 & y V. c. 1 G, s. 9, the company are to keep a book to
bo called tho " Begister of Shareholders," and in sucli book is to bo
entered from tiaio to time(;;i) tho names of the parties entitled to
shares, and such book is to be authenticated by tho conniKju senl
of tho company being alfixed thereto. Tho provisions of the stiituto
With respect to tho mode of keeping this book should bo comi)]ie(l
with, as, by the 28th section of this Act, it is made primu facie
evidence of proprietorship m an action for calls. It would ''^oem

Execution
ngainst sharo-
holders.

r)cfiiiition of
Blmro-

holders (^),

Comiiany to
kei>i) a register
of sliaro-

Lolders.

(d) In re Birminqliam ami Litch-
ffhl It. Co., 18 Ch. b. loo ; 50 L. J.,
Ch. 694.

(() See note (<•), ante.

(/') See I'ou-is v. ]ti(thr, 27 L. J.,
C. V. 219 : I'uulc V. Kiiotl, 28 L. J.,

Q. B. ,323, decided luider tlie 7 & 8
V. c. 11,3. See Portal v. Jv.nnirn.i, 1

C. r. I). CM ; 10 L. J., (;•. r. 179, a
ca.so under a special Act. Ami see
A'ipp/iiio V. To(/(/, 3 C. P. D. 550

;

47 L. J., C. P. fil7.

iff)
^<"<^ tlie interpretation clause,

auto, p. lOGG.

(//) See 9th section, infra.

(0 3 Ex. 574, per J'arkr, B.
(/•) Xiirri/ and I'jiniKh-illrn It. Co.

V. Cooinbi; 3 E.\. 576, jier Jto/fr, B.
(/) London Grand Jniwlwii Jt. Co.

V. J'hr.'nan, 2 Sc. N. K. 7()o.

(;;/) .Sen I'n/ v. Jta.s.ic//, 27 L. J.,

C. P. 153 : /nni.s v. Jta//,r, 27 L.J.,
C. 1'. 249 : I'oo/o V. J{noi/, 2,S L. J.,

Q. B. 322, cases decided uuilcr the
7 & 8 V. c. 113, as to the effect of
Ihu death of a sharchoklor.

Haih

tlyit an entry in tli

certain number of i

another given num
tlidso .shares, is suilic

tho honk *' to he kf'j),

held tiiat tho entries
own Jiand (o). The L
ing a railway compai
hdlders, on a suggesti
contrary to tiio p'rovisi

creditor's right to insr
l!y the 8 .0 9 V. c. 1

or in equity, shall hav
of the conj])any, and i

levy such execution, t

any of tlio shareholder:
in tho capital of tho
dh-n\9, that no such e;
excejjt upon an order
other proceeding shall ]

motion in open Court
persons sought to bo cJi,

may order execution to
ascoitunmg the names
ca])ital reuiuiiiiiig to be
ho lawful for any person
sonablo times, to inspect

_
By/t.of S. a, Or,/..

IS entitled to execution i

stock conij)any upon a ji
or against a public officei
pany, tlio party alleging

('0 rniin V. The Proprietor
I luiflm-en and Fanuss June

to.aiiil l;,rln:s. 3 H. L. 1

(«) Swllinmpton Jhvk (

ItH'hmk, 1 Sc. X. R. 219

^- J.,Q. B. 296.

(?) As to this soctiou an
J^ft^'S^'^f-inyareplainti

at^;l.''>'''*."f;''y'«'esharehat t!io tune ot tlie return ofiw"? to the execution issued a,
«'o cpmpan.v: Xi,ron v. &>^

^- ('!'^^;2, L. J., Es. 509 J^ho are shareliolders, see PortW_U CM-. I). 604; 46 I

(|)
S.0 p;,e,v,Ilj"por

;/7/A..,
^- .«; •' ( 1'. at ;i. 5,S0. Befnrr
''"a..U.fa,auder /he 56th section



tlyit an entry in the book describm-, „
c-rf;na number of shares, numbore5''fronfT!2 "'• P^^^^s^etl of a
another given number, and statin-- a ^L ^'^'''' '^""'I^^'r to
t K.SO .shares, is sullicicnt

(/O. AVhon, ihf '^'""""^ as paid on
the book ''^. le krpt i/y i/-^J.et "

/Z"?^^'"^'"^ 1^'^ ^••^'"">oi
held that the entries tlierein need noHu^, •..

"""/'"".'/. the Court
I'wn Jiand (o). The Court ^.TLT'J^'TZ "'I'^

'^' ^''^^''^^^

"7/^ railway company to take the se "l ',f 'iu"'^""^"!^' commaiid-
:11!!'^;?;!"?^?^-» that it was ^jfJ^J!^!!^::^ oish.ro.
,7, -^ -""'i'""y to talio the seal n(V fi,^ 7' ^"'""'"ua
holders, on a su.i^gestion that it was affixed IS '!°"*''^' "^ ^^'i™-
contrary to ti.o provisions of tho 8 .1^ DFc j S 7* ."i^thority, and
croditor s right to inspect this book ..V 1/ I '> .4f ^^ "" «ecutioucreditor s right to inspect this IkioI- .!

" 7 V'> ^'' ^o an cxocu

or in equity, shall have'been issuedSnTlt"" ^'^^'

"

ot tho company, and if thero cannotteil^ r^l'''''^^ ''^ '^'^'octs
levy such execution, then sueh oxecutio

'"'''"•"* ^^'^"'•«»» to
any ot tho shareholders (,•) to the Pvtorf 1."-^' ^° i««ued against
"' 'I'o capital of tho eon panrno llll"'''

•^'^'^'"^'''^'^
^'^^i'^'-^^

nlwa3-s, that no such oxecutiVLlfisio J7^''^' ^^^^^ ^'">VW^^^^^
oxce,.t upon an order of tho Court fnwbf^.f ""^' ''^""^^"IJor
other proceeding shall have been brou ht ov r^/'^^t'"". «"it or
motion in open Court after 8uffic?eLt noH

"'^^"*"''' "''''J^ "POQ
persons sought to bo cliarged • an 1 , ?, T "^ Writing to the
may order execution to is^uo VcconS • "'N T''"'' '^'^ ''our?
ascortauung the names of tho sha oB """"^ *'"' ^^^ imrpose of
capital remaining to be paid upon S°eh°itSe;-"'' '}' ''">ount o
ho lawful tor any person entitlid to any s^^T^

'''' .''''''''' '^ «Ji'»n
sonable tmies, to inspect the ro-^isteiot^ln^i'^'Tf

"*'""' ^^ a" ^ea-

IS entitle.1 to execution a^ink antt?!';'
^'- ?''^' " Where a parW

stock company upn a judgment ? cm dS"
.^^".^^^'^'^^^'^ oi a ^o S

or agamst a public officer or otheineii ,»''"''* '^'^ comiiny
I>auy,tho party alleging himsS to^t "ntXrr*"^^ sueh'eom^.'

i-untiea to execution may

Execution
against share.
aoldors to tho
extent of their
shares in
cai)ital not
paid up.

Mode of pro-
cedure(<).

jM f"'"
^- T'>e Troprietors of the^HMm-enand Fmims Junction Jito. anil l-orljvs. 3 H. L 1

""" ^f-

(«) S,,„lJ,ampto„ J)„;k Co. VIMiimIs, 1 Sc. X. R. 219

(?) As to this section applviuo'

I9i, Ex
'• •^'"»<", to Jur.

at ^l.'']''*'
''

^i" .^y-
"'•' shareholders

at tho time of tlio return of Zfln
A

^;«
to the execution issued LaS

i-' K.. (1 ( . 1>, at II. -),S(I Urfnr, tl

J-i.A.t3,.auh.r/hoo.;thiSS

execution to sue w "'/^f-
°'''1«'-

would onIy° uZ ;,fffi"'^^'™'
''"*

?-.n. show^ ".iCv a S '/ftf
"""-^

m order tlvif „,.:•-''•*" 'ssuo,

obtained a-^aLt hi,"":" A"'S''^ ^^^

S^i:^-Sus:'S;°*"°f?'-^ii
not be lmdT„a s^t r°'"''?"

'^''^"''1

dcbtful wherhe the '^;i
^.- "''^^ '"^

still an existhi.. modo of /"• '1 ""*

^;ecianyass^t"S^?^rrJ:'-.

tho,u.„c.>;d!4::r*;,t!"'^^rx/^?*
r- ^^'i, are .sulistituted \,

*-"•'• -^LII.
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Pabt XII.

Directions as
to obtaining
leave to issue

execution.

Service of
notice.

Corporations and Companies,

apply to tho Court or a Judge for loavo to issue oxocution ac
coidingly. And such Court or Judge may, if satislied that tlw
party so afiplying is ontitlod to issuo exocution, uiako an onlur to
that cJfc'ct, or may order that any issuo or quostioii uucossiuv t(>
doteniiino tho lights of tlio j^arties sliall bo tried in any of 't],'ways in which any ([uestion in aU action may bo tried. Ami in
either case such Court or Judge may impose siich terms a^ to custM
or otherwise as shall be just."

A I'ailway or other company, formed under tho 8 <{ ,'
^ i^

and 20 ,t 27 V. c. 118, is a joint stock comi)any (.,•), and, theivfoiv'
this rule applies, and, it is submitted, modifies the statute so lur ,!,

practice is concerned, '
'

Tho statute, it will bo observed, expressly requires that fho
application should be made "in open Court;" and althoii-h '01
a])plication under tho rule might bo made at Cliamlx^rs tli"re'i'
notlung to ]U'event its being made to the Court, ami iu vi,"\v of thn
express words of tho statute it is submitted that it siiouM still so ]„,made. The statute requires that it should bo made after siiiii,.i|,,,|.

notice (//), but there is nothing to show what is such notice 'I'lm
ordinary two days' notice of motion would ajjpear very -^hoit but
it is submitted that a ten (x) days' notice would under most circ'um-
stauces be suliicient, and should be given.

Jsstie execution arjaimt the propertif and effects of the commnii md
use all reasonable efforts to levy under such e.vcctdioii (a), /f i,';il l,.
seen u-hat efforts should be. made, hj referring] to rvhat is 'stahd infL
as to tlic form of i/ie affidavit in support of tlie applicdiun to the
Court. Serve notice of motion of the intended apidlcaiiun iipon tl,e
shareholder souc/ht to be char<ied{b). Make an u iidacit, sbiti,,,/ the
facts mentioned infra {b). Give such affidavit, with a brief a,,,,, or
it, and such ob'i(rr,it;ons as you may think necessan/, to counsel ii-ith
instructions to make iha application. Set down the motion, ft will
come on in its order in the motion list. The shareholder if'he »•/./,.«

to oppose the application, must appear and do so. The order is made
or refused on the hearing of the application, and u rule nisi ii unf
now yranted. {See It. of S. C, Ord. LIL rr. 1 and " rmt
Cn. fXXir.) Draw up the order if made, and serve it 'on the
shareholder in the usual way.

It would seom that tho notice of motion must bo pcrsonillv
sorvod(c). ^ ' •>

(x) See 8 & 9 V. c. 16, s. 1, auto,
p. lOCG.

(//) A notice under s. 13 of the 7 &
8 V. c. 113, the repealed Banking
Act, of an intention to apply to the
Court or a Judge for leave to issuo
execution, was held good, though in
the alternative. I'uwis v. Jlardiuff, 26
L. J., Ex. 107. A joint notice under
this Act was sufficient to found a
motion iigaiust one. H. C.

(;) 7&'8 V. c. 110, s. 68.

I'l) It seems it is not necessary
that the slieritt's return to tho writ
should bo filed before making tho
motion. Ilfrdcvmbc li. L'u. v. Lcron

and Somerset P. r»y.,L. R. 2C P li
(//) See fo-iu. Chit. F., p. .Wl.

'

(f) See llfi-iic'iiiibc P. la. v. Jierun
nnil .Somerset R. l'u.. L. li.. 2 C. P, 1,5.

In some ca.sos it lias been "h"el(K how-'
ever, that all that iv.is necessarv was
that the party should have fondavs'
notice so brought home to 'liiu as'to
enable liim to apjiear to show cause
against tho application. See 'T'o-iur
V. The MctropoUldii Live Htnck I'o.,

2 Exch. 567 ; 6 D. & L. .59, dccicled
on the 7 & 8 V. c. 110, s. (J8. And
seo Edwards v. KUkenny, Ar.R. I'o.,

1 C. B., ]V. S.m-.Tsdatluv. UmillL
18 L. J., Ex, 120.

Hailw

Tho affidavit in suj
original action (r).

against whom the a'

company. It will \

name is on tho reg
thercfi'om iu some o
sIkuiM ajipcar how ma
jKiid 11]) thereon. In o
the ;i6th section {(uite,

li should be .shown thi

Act—tluit judgment h
I how much remains dm
[

the ])roj)erty and effect
used duo diligence to h
property and effects (y
iilthougli there bo pro
takni in execution, pr
iusullicicnt to .satisfy

was estal)li.<hed for mi
proceedings had been
and tlio affidavits did
property there, tho C(
diiector -nlio had stated
that, in conscquenco of
directors had no funds
tho claims being the ji
is not sufficient, in ore
shareholder, to show that
of tho company into tv
them;/.). As to using (

tamed ag.'iinst tho public
for the time being, bof(

«'., 3 C. B., X. S. 786.
•''

{'/) !>eo Ti.nicr v. The
polttim live Stock Co. 2 E-

Mn
y. Ihc I iiivemd Gas

f<'.,liost, p. lo;ti; Palmer y ,

JM.Co.. lid L. J Q 2 -,3 ,

»Vr/^tSV.c.'llO,s.C8:

'^Ao., 9 Ex. 149; 23 L.J

';:-'^ic.B.,^.B.r>26::irJ
.\«WJ.«.f„.,i4c.B.,N.S

fjhm Co., S Ex. 310- 18 L.J

';:«.f'A,lltx.443;25L.J.,Ex
ifomuj ^. Hceurity Mutual
f '• *«., 18 C. B. C86: in

{>)hcmw V. Eilkaunj



li"ul,l appear Low many slSs 1 o' „
^/" '% ^ '^harohoUer (/).^^ Jf

].:'i'l u). tLercou. In or.L WsVcJtJin
;^''^^"^ '""^'^ 1"^« »"t boon

It shoijM bo .s^own that tbo company Lw^tK"' "^ '^ "f^'^'l'ol'Jors.
Act-lliat jucl.-mont ha. been otta Ld . t 'h^^™''''"'""^

*^^' *^o
,

li'nvijiiuh remains duo thorcon- tlv,f «
''"'^"'•^'^ tbo company, and

f tho property and effects ofS e^.^an;"^";,^,'- ^'-^^
i-u'l ^JZ

,
Ti.se.l .bio diJiffonco to lovy under it anr nU • ^'^ ^^" pl'untilf has
propcTfy and effects (,/)/ Tbo Co„rf ' ""} ^"'^ '^'-'^t from such
altho„.h thoro bo property of tbo Jn'!^'

'^"'"; -"'^ '''^'^^ to issue
tal-n i" ^;--f"tion/prSvidld it bo shS";h:;'''^'\^-'^'' ""^ ^^'">^

m.sullu.R.n to satisfy tbo judgmenS 5? '"^'^ l"'"l'^"''^.v is
was cstabh.^bcd for inaldn^ a railu' ,/• t H''™ ^^^« ".m, any
rrom.,!in,s had been tak^n ' o"o JS ^:!.& '

K^''
"'"'^"^'^ ''«

aiul tho athdayits did not exnrosxIv ^ '^'itistaetion m Irehind
property there, tho Court S^ \a.T?™ ^^' oxistcnJal
clnvetorwliobad stated at a"n ee imj of tL ^''"^''^"'^ "^'-""I'^t a
hut ui con.^quenco of the ..harefi^lofs ^^t n"'"^'"T,

"^ ^
directors hud no funds to meet tbo nl

^ "•?'"'" ^^0 calls, the
tho e,i,„.s being the judgment oUab rLffr"''/-^"-"' «^° "^
IS not snfhcient, in order to obtain Ion ^1 ^^'° l>Janitiff (/). it
sharchohlcr, to show that/? ZtlTh^-'' *•" P^'^^^^^d n^'uinst a
of the con,pany into t/o-^-mir tr;^' )'«"""'^* ^^-'"'-ts
hem /,). As to using duo diligence to n,

^""'.' ^-cturncd to
anicd agamst the j.ublic officer of feo,n,

'-'"'
-^ i"<^8'"ent ob-

ior the t:me being, before pJo 00^^^^^°'\!»«t tho members
,

' o "gainst former members

r^'Vn'^"''t "f- Kilkenny, Ac. n
0'., 3 C. B., X. S. 786.

^

('/) .See r^r;;fr v. TV/e Metro-
pohluH Liir Stock Co., 2 Ex ^fi?"

(')ftm«, v. ir,ffl„,„j, „^

VV here the affai'ro nf „ „
">"-• -t^- ol.

tared under th" | ^g vT/ir:^'"boniff wound im „,, 1 1, ^" ^*<"'o

bfsitffe%rir^rr-^

•5'^o
, <) L. J., Ex. 89. ' "• * -^^^

i
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Part XII.

Secontl apnli-
catid/i to tno
Court.

Wlicro Court
onltTs execu-
tions.

(/), l.nf

Vorpontiiuits and Comjxtniet.

" post, p. 1087. An nfTiduvit must bo mado of tho ecivico of tho
iioti' rofoiTcd to in tho liOth soctioii (nnti', p. 1071).

It would soonii tliiit, if nu aiiplication for k'.ivo to procoiMl is uri-
succoHsfiil ou tij <j:vouiid that no siitliciciit notico was nivou a.s iv"
quired by tlio Act, another ajjjilication may bo mudo upon a I'resli
notice bciiif,' friven, and that tlio nou-j)aymont of tho co.sts of i|Hj
first application, onleicd to bo jjaid by tho applicant, is no bar to a
nocond, unless, perhaps, it api)eurs there is no means of eni'orcin.-
tho payment of such costs (/•).

"

If the Court orders execution to issue against tho sharohoMor
draw up the order and servo it in tho usual way, and issue executioi'
iu accordance with 'lie order (^(t I'//. 1, C/i. /]XXIV.).

'

In a clear case tho Court will order execution to' isstn
tlio Court niij,'lit, where tho circumstances recpiiixMl it, direct ' -

questions 1o bo tried before orib'riufi: execution to issue (

v

Ord. XlJf. r. 2;{,«/(^%p. 1074.) Formerly tlie Court liud a disn„tion
as to allowing,' tho writ of sri. /„. to issuo (m), but this was a judi,! d
discrtition

; and, therefore, if tho creditor mado out a j,ri,H,i ih'dt:
Ic'^aX claim to such writ, and it could not bo shown that tliei(i ;vas
a sufficient answer to it, or that the creditor was himself indebted
as a shareholder to tho company, or that the writ was aiiiilied for
yoxatiously or oppressively, tho Court was bound, in tho exercise uf
its discretion, to allow the writ to issue [n]. It was no answer to
the application for sucli writ that tho judgment was obtained fniudii

'

lently or collusively, as this mijjjht bo i)leaded in defenc(^ («). Xritlici"
was it any reason for rofusinj,' tho writ that tho creditor induced
rarhament, by fali^" representations, to pass tho Act by wliich the
comi)any was constituted, and to enact that his claim sIkjuM be
a debt payable by tho compauy (/<).

(A) ConU
JAyht Co.,

Corder v. The T'liiirrsnl Gns
, G C. B. 554 ; 18 L. J.

C. r. 90.

(/) Jli/c/iins V. Kilkinni/, i^V. It.

Co., IOC. B. IGO; 20 L..T.,C. 1'. 31:
Drnrcux v. The Sniitc <'o.,b Ex. 834 ;

20 L. J., Kx. 37. Tho sci.fn. called
on tho shiirohokler to show cause
wliy cxcoution should not ho had
against him; ante, p. 1073, n. (/).

By Ord. XLII. r. 20, any poisou,
not being a i)arty in an action against
whom obedience to any judgment or
order may bo enforced, :<liall be liable
to tlio same i)rocess for enforcing
obcdienco to such judgment or order
as if ho were a jiarty to tlio action

;

Vol. 1, p. 788 : per Caiv. Miller'.<< cu.se,

L.Il.,3Q.B.47: Heiilei/x. Cliichcster,

^c. J{. Co., L. K., 9 Eq. 148 ; Jud.
Act, 1873, s. 25, sub-s. 11; Vol. 1,

p.C.
(;«) Shrimpton v. Sidmoitth Ji. Co.,

f.. It., 3 0. r 80. Sco Scolt V.

Crhnilfie It. Co., L. II., 1 C. P. '590.

(«) /(•'• V. The l!i((l<\ ,\V. Jt. Co.,

L. K., ( V. 570 ; 40 L. .7., C. P.
285 : //'((. ,;,;;.% v. .Sidinoiil/i It. and

irarboH)- Co., 30 L. J., Ex. LSI.
{o) Soo Miir.ioH V. LhiiiL llj'(l U

344 : 20 L J., Q. B. lyd. Ts i!;
plendmg that tlio judgniciit was
obtamod by collusinu lictwecu tlii'

plaintiff and the directors of fho
company, see Kilieards v. The K,\-
kenutj, iir. It. Co., 20 L. J., C. P.
224

: Green v. Xirnn, 27 L. ,T Ch
819: Lcc V. The Ihnle, ,\r. Ill Co'
L K.,GC. P. 57G;40'L.J.,b.r;
280. J'. .!. iij.pUcaf lu bv ;i imj.r
mcnt creditor. ii:ade •uidcr the '

i- .

V. c. Uli. fii, i._.
I

,1 Act fur i".

corjiornt. -.;,.; i'.Tik.; , ooiiipauios, for
leave to issue execution against a
shareholder whoso naiiie aiijiearod
ou tlio last delivered lucniorial, it

was no answer tliat tlie latter was
induced to become a tliarehoMcr liy

the fraud of tlie directors, and that
ho re])udiated his contract as soon as
ho became aware of the fraud: Tmis
V. IhirduKj : Jhmetl v. The .Sume:
Jieii'li/ V. The {<iiwe. 20 L. J., C. P.
107: Jfnir/trsnii v. The !t"it"l Jh-ilis/i

Bitiih; 20 L. J., Q. B. 112.

\ sliarehiddcr in nr
actually levied on tlu
company has been o.>

of satisfyinf,' tho del
execution may issue
tin. debt :'^,;, "Thopla
defendanis, a railway
Was ,d out to apfdy for
laciit deb^ w.ii satisfl(

j'lainiiliclaimi'd to be
sum vhich included t

theronn, and costs inc
eom]iatiy. This suiu tl

but the ])Iaintitf rofiisoi

leave to j.rococd ajjain
under protest was valid
the shaivJioldcr

; and tl

without prejudice to a 1

till! costs, were not jw
I'onding ,-i rule for a acir
one creditor of tho com
creditor Ujijainst tlio sai
uliicli he jiaid all that
the first rule must bo disc
holder had paid Iwfore oxi
altera rule rnsi tor a sei

granted, the applicant (

iMcaiis of rules a-ainst oti
hi>t Kciitioiiod must bo d
,%''<.lf> r, e. Ki, ,,. ;j7
shareholder .shall have pai
then duo from him in resi
iHirscd such additional sui
company."

^idum for Calls.l—liY tl
have jiowor to mako calls
capital for which they have
tho east i« to bo given of,
the obligation to pay c

(iescnbed as a contract to j

['/) >icoit V. The VxhidQc and 7i

'J^ "lf'''!lJt. Co., ;i7L. J., ii B

.W As to a creditor of i> cost }.,

aj.wi»t u slmrcaoldcr of tlie co



\ sluirchdMcr in not liiilil.i f^..

-^"'li.v !;'v.V'.l on tlu, j.ro , ! V .Ar';^
"^ the ,lol,f which has boon

.o.npa>,vhaH boon oxto.K ..,1 i„ ,,.';'''
v'-'"'"

'"'^ i'' J"n,l „f tho

N

o. .s:.hs.y.,>fr tho ,lcbt ariso r / the tf' '""' '^^ ""'v ....ans

1077

Chap. XC\l,

••.. /.;. ''.'" I'litiunit iiiivii<.T,,f,„,.„,„r. '" ""^ "mount 'if
'1' <"";)'. s a railway company, fevo .rswJrl".'',"'"""* «ff^in«t thowas ,l,ou to apply for a.cv>. h,^^:^,^?^''^^^^ "<'tieo that ho
I ic:.t lieb^ ;,a, «uti.sfi,.,J ).,. :

"-"list hiin
; part of tho iufl^

,.a,natycainH.,l to bo enttirVo .11 '•''' "^^'"'
l"-'''«>ns?

•" &
;'-.. vhich nK.lu,l,.,l tho ro-i.uo of Z-'r" ^^" ^'^harohoMor a""""". 'ind costs incurrod in coS.; •'.•/•'f<"'0"t ,lobt, intoroHt
l-mpaay This ,s„,n tho .sharLhW ov'"'" "1 "* '''•'"* "^"inst thomt tho ,,lainti,f rofusocl to rocol o ,n f'"^

^" P">' ""'l^^' P ol f?
louyc. to j.rocoe,! against tho S.arc,m'" ^'" ''"''* ''''1^^^
;;'"''•• I"Y-i--^vali.l; that t o S't^rr"/''',''

""^^ *''« t' ' " o
tlK'sh„n-hol,|er; an.I that tho rnlo onrYf ?

"('^ '''''^'•^'^'''l^I" .'Wiinst
ytliout ,ac.,|„d,co to a futuro ap fea tn i

".)° '''^'"'''^ ^vith'co. ts
di'.' <;osts, woro not j.ai.I within

.''
i i°

'""i claimed los,
rendu,, a rule for a .c!>. yJ^^abst .T)! ? I'""'

^'/^- ^^S

-Hold, that

Action for Calls.]—By tho 8 J'- Q F

iP) A,hUson y. Tate, 11 Ex. 250-

.W As to a creditor of .-. cosf ).n,-,t

affiiust u sliarjjinldor of t},e com-

?''^^ Handout Co ^^ 7^"^
\

"^"'^

tho cAuHos of aSio?r, ""
H''^''^

^'^'^t

within six years wi,.?n 1'°*, ^^^^^uo
l')/^ '/'/ if- "'^^ i"-ld had

. „ ...i.tui...„jSi:wJJ alvr.Co.
Ilawk^'.for,,,

7 c. B
->^i'.J.,c:r 212.
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Part XII.

Interest to 1)C

paid on.

Enforcement
of rails by
action.

Statement of
tlaiiu in action

for calls.

Corporations and Companies,

de jure
(//J,

aud who aro on tho sealed register of shareholders {]
who aro liable to pay calls.

^"''

By tho 8 (t 9 I', c. Ki, s. 23, " If before or on tho day a])i)oiiitid
for payuiont, any isliareholdcr do not pay the amount of" any call to
which ho is liable, then such sliaroholder shall bo liable to piv
interest for tho same at tlio rate allowed by law, from tlio d'i'v
appointed for the payment thereof to the time of tlio actual pi'v
ment." ' ^'•"

liy sect. 25, "If at tlio time appointed by tho comixanv for the
payment of any call, any shareholder fail to pay tho amoui'itot such
call, it shall bo lawful for tho company to sue such sliaroliolder

t'.,r
tho amount thereof in any Court of law or equity liaviii,!,' ci>ii]|„.t,,„'(

jurisdiction, and to recover the same, with lawful iuterest fidi!,
the day on which such call Avas payable "

{<().

'

By sect. 2(), "In any action or suit to be brought by tho coiiiiiaiiv
against any shareholder to recover any money due for anv call i't

sliall not bo necessary to set forth tho special matter, but it'slnlll >

sufilcient for tho company to declare (h) that tho defendant is tho
holder of ono share or more in tho company (stating tlio numbei' i.'f

shares), and is indebted to tlic company in tlie sum of monov to whii'li
the calls in arrears sliall amount in respect of ono call or moiv ui,i,ii
one share or more (stating tho number and amount of each of ^uch
calls), whereby an action hath accrued to the companv bv vii tim nf
this and tho special Act " (c).

^ ^ ^ ^ ^"^ "^

There may be some doubt as to tho effect of tho Judicature \ct-and tho E. of y. C. on this section. {See Ord. XIX. rr. 1 4 •

,/,„/
cature Ad, 1875, s. 21.) No practical difiicultv caii however ari^,"
from this, since it is conceived that a statement of claim (wliirh is
clearly substituted for tho declaration), containing the facts reouireil
by the section, would be sufficient.

The allegation " That tho defendant is the holder of tho shares
"

means that he was the holder at tho time tho calls were nraio 'd^
Before tho Com. Law Proc. Act, 1852, a declaration which ouiittcd

(y) See West London R. Co. v.
Bernm-il. 1 D. & M. 397 : Xcwnj and
Jinnis/ii/ten It. Co. v. Hdiiiii.n'its, 2
Ex. 118: St'}//e.i v. Ithn/ne, 1!) L. J.,

Q. B. 19. As to tlie liability of exe-
cutors to calls, see Birkenhead, i^r.

Ji. Co. V. Ciile.sworlh, 5 Ex. 22G-'l9
L. J., Ex. 240. As to tbe liability
of infants for call."!, see Cork and
liandon 1{. Co. v. Cazcnove, 10 Q. B.
935: Xorth JFes/ern It. Co. v.
M'MicIiacl, 5 Ex. lU ; 20 L. J., E.-t.

97 : Btrkrnhcad, .{r. 1(. Co. v, I'ilcluT,

6 Ex. 121 : nablin and Wicklow Jl.

Co. V. Black, 22 L. J., Ex. 94. As
to the assignees of a bankrupt being
liable for calls, soo Sotdlt tSlaffoyd-
shire R. Co. v. Bunisidi; 5 Ex. 129.
As to the liability of an allottee who
has not signed tho parliamentary
contract, kc, see H'atrrforil. k\c. R.
Co. V. I'idmck, 8 Ex. 279 ; 22 L. J.,
Es. 140. See 77a i>,

B. ,01; 20 L. J., Q. B. oc, ^ ^^^^
decided under tho 7 i; 8 V c 110
where there was a jilea of fraud'. '

(-•) S/irojis/iire fnioii Rcn/,r,w „,„!
(Ainal Co. V, Aiidcnon. 3 Ex. 401
As to who arc shareholders, sou ante,"
p. lOGG. '

(ff) See Dia/dalk Jf'f.'flmi R. Co
V. Tapper, 1 Q. B. C07 ; 2 Hnilw.
Cas. ;)86, where it was liuld tliat tho
company's Act for niakiuf; a raihviiym Ireland gave no authdiitv to sue
for calls and declare in a'guiicrul
form in an English Court.

(4) Now statement of claim.
(c) See form, Chit. E., ,>. ". Sm

a form of declaration liuld good on
demurrer in Birkdi/mid, Lanmshlre
and ClienI, ire J/ine/ioii R. Co.x. U'lhm,
3 Ex. 478 ; G Ex. ()2ll, 6\ V. m error.

id) Iklfasl and Comdij Jhnni Ji.

'cjio.vt and General Co. v. S/ram/e, 1 Ex. 7;il»'.

liaih

" wherol)y an action
.Tinl. Oil! sjK'cial Acl
declaration which st(

amifrunt thence hithe

«f dirers. to trit, /o?
(oimiiei. cement of thi
jiaiiy )ii ivsjicct of d
calls, whciv by an ac
virtue of the 's d'' 9
[naming it,] and a/ th
was hrhi ^i-iioij on siiec

oh.ji-ctioii.'ible, the su2
a (lci.Liratio'1 under ti

>i'as a ]iro]irietor of
,

(ieiimrrcr(7\

Till' form given bv t
for calls agaiiLst an c

lifetime ui the testate
section apphes to a \

damages (/}.

liy the « ,f' f) Y. r.

action or siutit.shall i)c

time of making .such ca
midertaking, juid that't
thereof given as is direi
not lie necessary to pr
innde such call," nor ai
comjiaiiy .shall bo ontitl
call, ^^ith interest there
such call e.\-ceed.s the j,r(
tall was not given, or th
ccssive calLs had not olai
the sum prescribed tor til

made within tlie period
''

Ji"foiv the Judicatun
traverse of iiis being a
'/<;7«;viiswellasr/«/;,^^,,

statute is, that a sburoh.

{e)Mnore y. The Metro

fTV^";r ''"•, 3 Ex. 3

Xf) The M„lU,nd Grrat JI

2.y: 19 l:/:E.v 313."
"'"''

^^'\-f^;ryR.Co. y.Mo
^c. >. I, „,s.,.,versing (.y.r.)

K V"" ?'""«'.'

citmpitiii/.



Jtailwai

virtiii' of tlio 8 ,(•• 9 r. r. ](i
[iiai

^y'l accrued to the
nintr It

said
•ospoct _,

compauj'
throo

,j .
nu OA llic sottuio. out tho f.-fin V ", '^ "»"tl'er Art

^:f-n special dcu.uTe £ ti ?
"

?r'?"i'^^«^'=i'^I Act];

"^'.^' a i.mj.nctor of shares and is
''^/"'•."'>'/^.

,

- -" «'^« ^"i,t good on

f.?'

-!1^ ''.Snst^an ^'-^^Sfclj-^ '^PP^'-Wc in an action
l'";">iio of the testator (/.). it

7,''
',*i° '^}Y

^^'"'^
"''^'J'^ iu ho

s;-t,on apphes to a c4Le(o/ J^w''^'^^" ^hotlier "'" -'< h
tlam;^!>c.s(/;.). ^'> -intoiost may bo recovered a.

action or suit it shall ho si'iffi! ^^ \ i.

''^° ^"^1 or honrino- r^t ^

time of „,aJu-n,. s d Si f.s "l nP'°''° ^^^^ ^ho deJ St Vf'fi:^

theroot given m is directed by hi or tl!o
"''^1°' '''"'^ sucb notice

such call exceeds tJ,e l^x^.cHI ecHmo,, .f '7/^''^-"' ^''t*^"- 'int a y

JWon^ tlie Judicature Act.s fhn ,i f i

When form not
applicable.

Matter to Lo
proved in
action for calls.

I" J rt II,., " "»""«' V Iko

S«ll/

" "M,,!,,!,

COIIIJMlll/.

"!/, '« imhlilal to t/u

GC7, whoro it' WnsCTv/ Z^'
^^•

coinpanv'.s Act fo. m '' "'"^ "'o

for calls ami i<l;^:"!""">' *" sao

& u.
<'litltnih

<",•*; 2 Kaihv. C

K. (

If. 08
; 2 m"

\«' 5it. Sco
". V. /

'''>'<J''<l(!re<,tirrs/c,.,,-(
•11, 7 Dowl. Gl(j,

/"o«
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Tart XII.

Proof of pro-
prietorsliip.

Where action
brought with-
out authority.

Observations
as to.

Curportitions and Comjjanies,

entitled to participate in tho profits "(/). And it -was liokl tint ,
plea (lonying that lu.ticu v^a^ -ivoii of tho calls was a travorso •issuch fact was impliedly coutaiucd in tho declaration (w) A f

when it IS a good defence that tho defendant became a sliarohn],l,.rby the fraud of tho plaintilfs, see The Bwkh y Flwm Lmd 1//,
'

,

Co. V. Baijnti, 30 L. J., Ex. 1S3.
^^"""''

By sect. '1%, " Tho production of tho register of sharcholdoiN m
shall h^iprnn<tfiu-k{n) ovidcnco of .such defendant boinn- a slnn
holder, and of tho number and amount of his .shares "

lliis sn.'f
refers to tho 5e.//«i n.,M,r[^,) Tho register is evidence 'with mtproof tha tho .seal was alhxed to it at a general nicotine of tocompany (»/). The provisions of tho Act as to keepin- thc"ro-i ",
must have been strictly complied with, in order to make the rc-H
ovidcnco (r). liut it is not every defect in tho register thitn-;u
render it inadmissible (,s).

o '^li nut ^M^

As to staying proceedings where an action f(n- calls is hronohf
without authority, see Thutaes Haven Dock and Itailwun Co v //",

M. & W. 274 ; 6 Sc. N. E. 342 ; 7 Jur. 238. ^ '
"

^'""'

4. Banhiny and other Companies entitled to sue and he sued in fi ,

Name of their I'uhlic Officer.

PAGE
Ohservalions as to 1080

Statutes ax to Banking Com-
panies 1081

When Statutes oMlyatorij—
When theij apphj 1082

Writ and other Trocccdbnjs iill

Judgment jqc ,

Execution against Vompany'a'nd
Shareholders

jQgj
Shareholders of some Companies

not personallg liable .,,, 108S

Ohservationsas fo.]-Ccrtam banking and other companies mavby virtue of different statutes, sue and bo sued in tho mimo of' o. n
ot their pubho officers, &c. Tho 7 (/. 4, c. 4(3, onablcs cvrtabanking copartner,ships to suo and bo .sued in tho name of tin irpublic olhcer. Most of tho cases decided on this subject Ivobeen decided under this statute. Many of these cases wil nnn +!
tho other statutes Tho 7 W. 4 .6 /r. c. li^:S:^l^^
Ciown to constitute companies by letters patent, is noticed in thenext chapter. Banking companies which are registered as limi' Icompanies under the stat. 42 & 43 V. c. 76, sue and are sued a. ispointed out ante, i)p. 10o3 et seq.

(I) Shropshire T'ninn Jlailwai/ and
Canal Co. v. Anderson, 3 7''x. 101

; G
Kailw. Cas. r,6; 18 L. J., Ex. 2:y>.

(in) Kilinhargh. Leith and Xeu--
haren It. Co. v. Ilcbblewhite, C M. ic

W. 707.

(*0 See 8. 9 of this Act, ante,
p. 1072.

'

(«) See Waterford. ^-c. It. Co. v.
J'iiteuelc. 8 Y.X. 270 ; 22 L. J., ICx. MO,
wliero evidence was iriveii wliirli it

was held rebutted tlio prinii'i fiicio

inferenco from (ho regitster that tho
defendant was a sliareholder in tho
coni])aiiy.

(/') Itiykcnhcnil, I.intriihirc and

Cheshire Junction 7?. C. y Ih-owii-
rigg, 4 Ex. 420 ; Kailw. {'as. ^7.

('/) The I.oiiilun anil Xurth U'lstnn
A. Co. V. Michael, ,5 Ex. Soo.

(/') -('"'" V. The Troprii/o'rs „f the
II litleharen and Fiirness Jimcli'uii U
^'"JJll'

-''<"*"' ^ II- ^- C'a- 1, iiuto,
p. 10/3.

'

(.v) See J^nndon and Grand Jim,:
f'jni^U. Co. V. Freeman, 2 Sc. N.
U. 70J: SiiHthamplon llock Co. v."

Jticliards, 1 Sc. JV. R. 21fl. See
J'owis V. Harding, 1 C. U., X. S. 5J1;
20 L. J., C. P. 107, where a nieiiioriai
made under the 7 & 8 V. c. 113, was
defective.

Still utes as to Be
[An Act for better

lUnghindit)), ullac;
or m cjuity, to bo (

.-.ucli copartnership
;

coi'poj-ato, or otJierj
otherwise, for roco
or demands due to
relating to tlio cone
way, from and aftc
instituted and ])rose
officers nominated as
norsliip, as tlie noniin
"^hiji

; and that all a
f'l'iit.v, to be comniei
bodies i)oIitic or cori
<'n]inrtncrsliij) or otlie
i;nvndly may bo con
any one or more of tl
the time being of such
iind on behalf of the s;
tion, removal, or any'
Jircjudice anv such act
">' b\- or on behalf of
wintuiued, ])rosecuted
tho public olFicers of s'u
The 27 (f- 28 V. c. 3'>

r.32{u). By sect. 1,
'"j

Jiiiio, 18(i4J, everv bani
ou business under tho f
own hank notes undei' tl
tnmo tho issuo of such 1

and caiTv on the trade o
«xty-fivc miles from Lo
law ho authoi'izcd to do
o| suing and being sue.
officers ot such coj.artnor
01' (Iclendant, on behalf o
'locms and orders made
<>'! orccd m like manner
with ro.s])oct to copartner*
visions of that Act, pro.
••Mall empower any copart,
of hankers ui Lon,h)n or .

ca.o where by the existing

•y. bS--J,i\o.
2, "Anyp,

may hereafter bo or havob
;"'7."'8- on, or which nn!^ under tho provisi

t'.A.r.-voi,. II,



*"*«!! Oomp,„f„,
,t.

- ueniancls duo to si.r. . / ^
/'^'^'^''' or euforrinS ,'P or

^^latin,. to tho concen ^of sff"^''-^^'P- °r for 3oth7 '^"""«

i"^'v, from and after tL ' '^oP'H'tnersbip sho ]
° ,°^ '"^ttor

"lli«>r.s nominati-d a.s afor s. , f 1'/^"° ^^ -ny one of f °'\ ."'^

"o.r.slii]-. as tl.3 nonuna iu i y ;*^' ^^^, ^""^ being of 2 ° ^'"^^ °

iiuv one or more of fl,n „ i V- '
^"'^"tuted and w,^^r^^^ i

^"' '^'iJ

«'^' ''"'• being of "Jcheonf" "(''^'"'^ ^-'mi itS as t''^ "^f"«t

and caiTv on fl.o tiid, n. ""^^''' '^'"' shall aftoS' tj " '^""'"-

-ty-five mi,es^:o^^i"i^t:^'>ankers i^'S;:;^^^--^

.
'03

.
public
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1082 Corporations and Companies.

Part XII.

Statutes
obligatory.

respect of any demand -whicli sucli pcr.son may have, cittor snlely

01- jointly with any other person, against the said copartiiorslii]! oV

the i'unds or property thereof, coniinonco and prosecute, eitlur

solely or jointly with any other jiorson (as tho caso may re(jniic\

any action, suit, or other proceeding, at law or in cciuity, agiiiust

aiiy public officer appointed or to be appointed under tho provisions

of tho said Acts to sue and bo sued on tho behalf of tho said

copartnership ; and that any such public officer may, in his owii

name, conimonco and prosecute any action, suit or other proceed--

ing, at law or in equity, against any person, being or having bivu
a member of tho said copartnership, either alone or jointly witli

any other person against whom any such copartnership has or may
have anv demand whatsoever ; and that every person l)eing or

having been a member of any such copartnership shall, eitlier

solely or jointly with any otlier person (as tho case may reiiiiiro), l)i>

capable of ])roceeding against any such copartnership, by their

Eublic officer, and bo liable to be proceeded against, by or for tlio

oneiit of the said copartnership, by such public officer as aforesaid,

by such jirocecdings and with the same legal consei[uencos, as if

such person had not been a member of tho said copartnership; ami
that no action or suit shall in anywise bo alfected or defeatcil liv

reason of the jdaintiffs or defendants, or any of them res])('ctiveh-,

or any other person in whonr any interest may be averred, or avIki

may be in anj'wiso interested or concerned in such action, licinu' or

having been a member of tho said copartnership ; and that all such
actions, suits, and proceedings shall bo conducted and lu've ctVcct

as if tho same had been between strangers."

By sect. 47 of tho 7 (0 8 V, c. 113(«), every company of more
than six persons established on tho Gtli of May, 1844, for the inu'-

poso of carrying on business as bankers within tho distance (jf

sixty- five miles from London, and not within tho 7 cf; 8 f, r. ll;j,

may sue and bo sued in tho name of one of its public olficors as
nominal plaintiff or defendant ; and judgment may be obtained and
enforced in such action in liko manner as is provided with rcs])i'ct

to such companies carrying on business at a distance cxceodinn-

sixty-five miles from London, under tho 7 0. 4, c. 4G
; provided

that such first-mentioned company shall make out and dcHver,
from time to timo, to tho Commissioners of Inland llevcnuo, the
several accounts or returns required by the Act last mentioned,

Statutes ohlifjafory— When they apply."]—Tho 7 G, 4, c. 46, renders

it obligatory upon a banking company in cases within it, to sue in

tho name of their public officer (y). So, tho creditors of sucli a
company cannot suo an individual member of tho conii)any for a

debt of tho company, but must proceed against tho jjublic officer
;

and this is tho case though thoro is no public officer, or lie is out of

tho jurisdiction; but, in such a case, it would seem that tho com-
pany could bo compellod to appoint a public officer (;.). But

(«) See 25 & 20 V. c. 80, s. 205,
by which tho 7 & 8 V. c. 113, is re-

pealed, except .-sect. 47.

( '/) Chapniaii v. Milmiii, 5 Ex. 01

;

19 L. J., Ex.228.
(;) iStcirard v. Graven, 10 M, &

y:horo a statiito sti
Jii^titutcd or jiroso
i-iie secr'.'tiirv, or s(

fendiii.t rej)reseii(i|

strnctiou of (he wh
to sue in tliis miiMii
jn-oeeeded against

(,

it W(nild s(vni tli,

iMiikmg c.ij.artii.Ts

j

tortJioj)nce of sljai
to sno on covenant

I their secrefarv, an a
i

iiiiJit entered 'info ^v
rested (r,\ And ^vh
m-tituted"byor„n
tfio name of (ho soei
Jor calls ]ni-I,( 1,0 1,,.,

company e,s(abJislu.,l

c'laiigeof name and
action on a guai'ante,
iia7ne(,.). -\viiero .si„
trailo iuid business „i
sul)se(,uentlv

s(().,,,o,l

<'Pon tor (j,;. j,„i'j,oso

'"'ji'r.^ It was held th
piiMic officer

( /).
TJie delivery' of a rol

2nd sect, of (],o 7 (f ,

company's rigbt (o sun
s atute enabling a c<nu
"(liccr, re(|uired a mem
and descriptions „f (lie
mcmorfal was vm-ollvi]
anthonty of (hat Act

Wajor-Goneral in tho ij,

^^'•'H; 2Do,vJ., N s .iir.

0/) ir,/! '
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N^' J. 11)7
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.^iihse(,ne„tlv sto,,,,,,! n f'
'''"'^

^««necl notfa o.n
^'
"'''J',"'! tho

•'ftair^. it ua.s ],,, ,1
"^'"^ t''«ii' notes amjl,— •^''''^^'•'^^"'ent

^
Tho .Wive. :o^ a .ot,,,. to .. ..„. " '

'° ^"° ^^^ ^^-^

of
-

1083

Chap. xcir.

^V^'cn statutes
apply.

i'""ur uuu'ov( f), '' """ wuro CUtifJn,7 +« "^ , J' '"Oil

2';'l -ect. of tho 7 (! 'r" ''^ ^^^«mp OiTico no
conipaiiv'.s rf- t L ,' '• '

'''• '-^ »ot a cotV/kk '
'^'^ ^'ci^U'ecl by the

stat/,te Lah h 'i a c i;,',:'
""; "''"o <J ti" r'SrT/-'^'"^ ^° "'o

5;«y^f that.;;:.
:

"or:;; £i>y -Sss---j,nt'£--^^
^ -___ •* ^^' ^ ^'^°. shareholder :

"

Delivery of
return to
stnnii) office
^pt a con-
(lition to right
to sue.

^^'711: 2DowI., N S 41/;. ,, .

I).,.,. . ,,' i'ieroinii..inv,. ,/
'

i'nn.,ti/oiii,/J'';7f;'';.vw'.s.iu;

I-. 8i>. E.X.

''wWi'H, 1 Br. 1{

e al,so V,'

J>. &
>i;/'i/i>r,l

'!'• ^79, f. i-;, „,, lore
>Votch Act

X. 302

7 G. 4

po liold undor the

•i A li

""'"' to tho r7i. 7 '•
fj-

^^'"ch
', C. 1( S. '1.
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Paet XII.

Writ and
other proceed-
inga till judg-
ment.

Judjmient.

Death, &c. of

public oiKcer.

BankruptP}' of

public officer.

Coriiorntions and Cvmpnnies,

held, sufficiout, within the meaning of tho Act of Parliament, as it

corrospouded with tho register (/().

JIVi'^ and other I'roceediwjs to Judgment.]—It is not porha])3

necessary to describe a public oflicer or other nominal defendant as
such in tho title of tho action, though it is usual to do so(t). Uo
must be so described in tlie iudorsoment.

As to tho indorsoineut on the writ of the capacity in which tho
jilaintiif or defendant sues or is sued, see Vul. 1, p. 220.

The statement of claim should show that tho plaintiff or det'cu-

daiit, as tho case may bo, is tho public oflicer, and entitled t(< sue or
be sued on behalf of the company (A-). It should appear tliat he was
such public officer at tho time of tho commencement of the suit(/\

The Jlttiikers' Jiooks Eridence Act, 1879, makes entries iu bankers'
books evidence even iu actions to which the bank is a party ()/i\

If a judgment is obtained against a person as the public officer of

a company, who in fact is not so, application should bo made to set

it aside, for until that is done, it is binding upon the company ()i\

But if tho judgment was obtained by the C(dlusion and counivaiico
of the plaintilf and the public oflicer, tho same is not bindin^cju tho
other members of tho copartnership, and may bo taken advanint'o

of on a motion on tho judgment to obtain execution agaiiist^a

member of tho company, or, it seems, by motion to set tlio jud"-
ment aside (o).

Tlio death or removal ci" tho public ofRcor does not cause tlio

action to abate (yv). Where :;. defendant gave a cncjiiouit adionein iu

a suit by a public officer, under tho 7 (/. 4, c. 4(j, and before judg-
ment was entered tho nominal plaintiff was removed from liis offlTO,

but the name of tho jjlaintilf on tho record was not altered, and
tho judgment was signed in tho namo of such plaintiff, and tho
defendant was arrested on a ca. sa. issued upon tho jutlgmcut;
tho Court allowed tho record and writ to bo amended upon tho
application of the banking company, who woro tho real plaintifi.s,

by the insertion of tho namo of tho new public officer, nunc jiro

tunc, and refused to set aside the judgment on the ground of tho
irregularitj' ((/).

The deed constituting a banking company, trading under tho

7 G. 4, c. 40, contained a stipulation that if any public officer of tho
company should become bankrupt, ho should bo dis([ualified and
his office become vacant ; it was held, that this meant that liis

otlico was to be void at tho election of tho company ; but if, after

tho bankruptcy, they treated and hold him out to tho world as

their public oflicer, they might sue and bo sued in his namo (/').

(/A ini/s V. Murray, 4 Ex. 843

;

19 L. J., Ex. 209.

(0 See Vol. 1, p. 220.

(/,) See Chit. Forms, p. 514.

(0 See M'Intyre v. Miller, 13 M.
& W. 72,5 ; 2 D. & L. 708 : Esdaile

V. Maclean, 15 M. & W. 277.

(»() Harding v. Williams, 14 Ch.
D. 197; 49L.J.,Ch. GGl. See Vol.1,

p. 5:U.

(//) Itradlcii V. Ei/rc, 1 D. & L.
2G(). See /'./('•/(;• v. lUckirbu, 9 Dowl.
082 ; 2 M. & O. 700.

(o) P/iilipsonv. Earl of Eyremont,
Q. B. 587 : Bradhij v. Eyre, supra;

Eouier v. liic/itrby,suyird.

(,p) 7 Q. 4, c. 40, f 9, a<l fin.,

ante, p. 1081. Sue Barntwah v.

Sutherland, 19 L. J., C. P. 290:
Patcrson v. Ironside, 14 Jur., C. P.

722, n. : Webb v. Taylor, 1 U. & L.

G7G : Todd v. Wriyht, 10 L. J., Q. B.

311.

('/) Webb V. Taylor, su))ra.

(?) fSteward v. Dunn, 12 M. i: W.

hxecution acjnin

s. 12, it is enacted
public officer sha
a;?aiiist tlie propoj
the ]-ropcrty of o'

been recovered agf
or insolvency of ai

bo the bankrupte-
liability of tho con
thereby.

liy sect. 13, "]
obtained against an
corporation or copa
under the jirovi.sion

may be issued agaii
of such corporation
execution against a:

any such corjrorati
obtaining pavmont i

moid, it .shall be law
juilgment against si

execution again.st an
or inenibei's of such c
the eoiiiriiri or cnntrac
judgment may have
hecanie a nieiuber at
wn-c executed, or was i

Irovided always, thai
issued u-ithout" lenve j
(-'oiu-t in whfeli such
wlicn

(,?) motion shall
•nought to be charged,
after any such iierson

'

ormeiiibersof suchcoi
By sect. 14, "Every

suit or action shall hav
find every ])prson or p
jud-iiient obtained or

,

sliiill 1)0 issued as aforo
niilemmfied for all h).
dcMluction, which anv si'

reason „f such execu'tioi
m failure thereof bv con
coimrtnership, as in tho
A person siMight to bo

the company
(<). A sha

6M;lD.&L.642.
See.,e,

'
(j. 1. p. 46, as to the baukr

the rii'ilio oflicer.

gjj(*)
fiie, ipiory 1,-Iiic],, see

{';'•,' Ex. SJii7; 20 L ,1 F

7 D. &
Aimirony, i eV. 3|
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;H.blic officer sUt^^'^Z'SilTi^JTr'' ^^--^-an'/^uc'h -"^^^1^^
apinsftlio property of such Mno'llT^ ?°'''^""" "P°n S ^^-^eution
the i,ropertyof ovory 8uch inomblr f^

^
'
^''"' "P"" ^nd against ''S^'^^t com-

been recovered a-ainst the comrfnn i

^''™°^' '^^ i* tu'l-mont W '1;"'^ '•^°''

be 'S'r? °'>^' ^-hp^-'fiic' office? 'ba?/,^^^^ '^-"ruptV "°'°''"^-

I y,T. ^'^kruptcy or iusolvoncv of tbn ^°* ^° construed to

: By sect. 13, "Execution „

' under the P-'ovisii^l^'S^fei-T.n, - the busi„o^^^^^ hCS t^,
1' ay be issued a-ai„st any meml,. r o, ,»

^'''""^'^^ "^' 'lofendant "^o being,
oi such corporation or copaSeiid^ '.?'',''r/.''-

*^" ^'""^ l"^^V
execution against any monibe o ,

/'
' i

"''
^I'''^

^" case anv suchany such corporation or o^?- ,o ^
u';

'"T SS^I^^. «'ae being ?
cbtau.uio. pMvmont and satisSct ;,' i f 1 ,. " ^° ineffectual "for
inont, ,t shall bo lawful for the n r V. *''°/?'"°"»t "^' «ueh judo-
ju.lgmont against such pubic ffiSrff^^^

«" '^-y^'S ol,t!uu?d
exorution agauist any person or p™s^l, "' ^""° ''°"^"' *" issue
or members of such cornoratio, n, .

^^''''' oi' wore a menibov a .

became a member at any time hltll i
^"'^^ '""^'^'•"^ into or

IVovidod always, that TZS "ii^2r,f/'
V"'<y'-"^ '^^'^ ^^

;S.^uod without leave first amrde,fn^ ,
' ^""' ''mentioned shall bo

Court in which such judgment ZmT' "\ "^"'" ''"">-' ^Ythowhen
(,,) motion shall be ma lo o * w ? '?,

^'''''' "l>tained,^an
Isought to be charged, nor "L //. ! -^^ •^^^'^^ P«''«"'^ or poVso „

alter any such I-erson or persons al T"""''""
"^' ^'""' :'/«"^ "ext

nulenmified for alf W^ "'a^maij^^^c^'^
^° i-j'n'nii^ed a ,fS

';^"lu.-tmn, which any such o Cfor Zt\ ''^'"^ /^'^'^^^^^- ^^'itl oS
oaso,, „t such execution out nflhr.f' f K^'^'y ^"i^'" incurred bv
in foduro thereof by contVX t i, , w'.''fl'

"^^"^'' ->I""'tnorshi or
coparfnership, „s in the ord a ^^^ '

^,^ „\^" ""-^i' '""-nbers of s'u hA i)ers„n sought to bo made i-.h „ "V'
'partnership."

""""" '«
'^ •'-** of\r£
-— » Lomi)any is Imblo shareholders.

6'^5, 1 D. t L. 042. See sect. 12 of

9g,«
^". 'luery ivj.ich, soo 3 C. B.

>,M V.

AnnMi'

X. 'j;i

Aiii/i,
•;^I^/:.Ex. l;j7

J\es, V. Bertram, \ Ev lo", «

10Harc.2,2.whorel.wi!h'r^*^'
fh

of t)i

(^ t'Xci'iifidi, |,f

«"y, 1 E.X. 31
; 7 U.Vl

siiuivs \s[

•li'rd of t

tliat

I'linsfer

the deed of sjltl

uof ail o.\ucutiun of
eiiic'ut
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Part XII.

In what order
shiireholders
liable.

Mode of pro-
cccdiiifj

nRiiinst shai'o-

holdcrs («/).

Afiidavit iu
suiiport of
motiou.

until his shares havo been transfurrcd, us rc(iuiicd Lj- the tleod of
tho coniiiany((t).

Tho 7 (/. 4, c. 4G, 5. 13, states iu what order tho f?hareholdfr.s

aro liable to execution. It should bo noticed that tliere is one
class of persons who aro altogether cxomiited from liability

; tliosu

namely, who havo become partners after tho contract was conil
plotod, and have ceased to bo so boforo judgment was obtained
althouyli they were partners at tho dato of tho comuicnceinout of
tho action. This is a case not provided for by tho Legislature
and tho parties specified aro clearly exempt, there being no words
to embrace them (.»).

By the A', of S. C, OnL XUL r. 23 {ante, p. 955), it is provided
inter aliii that wiien a ]iarty is entitled to execution against auv of
tho shareholders of a joint stock companj' upon a judgment a"'auist
a 2)nl>lio oliiccr or other person representing such compau'-, >uch
party may apply for leave to issue such execution, and sueh'lcavo
may be given or any issue or question maj- bo ordered to bo trioil.

This mode of proceeding is Bubstituted for tho former proceediu" by
writ of «c//'cy((C7'«a ()/).

"

Tho statute, it will bo observed, requires tho application, in tho caso
of past members, to bo made in open Court, and possibly it should
still bo so mado although tho rule does not oxiiressly reqidre it.

It will bo soon what stops it is necessary to t.ake in order to
obtain leave to issuo execution, by referring to what is stated
infra, as to tho form of tho affidayijt in support of tho motion for
this piu-poso.

Tho ajHdavit in support of the motion against a membci for tlie

time being of a banking copartnership shoidd show that jud^mcut
has been entered against tho public olhcer of tho comixiuy^for a
debt, &c. duo from tho company to tho plaintilf, and when, ami lor
what amount; liow much is duo on tho judgment, and tluit tho
party sought to bo charged is a member for tho timo being liable
to tho execution (;.).

{h) Bosnnquet v. SItortridge, 20
L. J., Ex. 67.

{x) Dudijsnn v. Scott, 2 Ex. 457:
Bradlc;/ v. Fjjre, 11 M. & W. '132.

(y) i3efore the Jud. Acts, whoro
judgniout was obtained against the
public ofticer, under tho 7 Ct. 4, tho
proper mode of i)rocecding to execu-
tion against a member not being such
Eublic olticer, was by sci.fa., and not
y suggestion, linnsford v. JSoxiin-

quct, t Q. B. 972: Whn/Jirld v.
Bnrton, 2 Dowl., N. S. 3.').V {Vntcnt
Rol/inr/ and C'ompressinq Iron. Co.) :

Winqjtdd V. Ffcl, 12 L. J., Q. ]3. 103,
B. C. : Clowes V. Ihrttel, 10 M. & W.
600; 2 Dowl., N. S. 628: Whittcn-
bunj V. Law, 8 Sc. GOl ; (i Bing. N. 0.
345 : Bomnquet v. liannford, II A. &
E. 621 : Cross v. Law,6'U. k W. 217.
Sec Wiltiams v. Aspinall, 7 Sc. X. E.
822. Execution niight,l)efore that Act,
havo been issued ajjuinst th(! jmblic
officer without a sci. fa. Jlartvood
V. Law, 7 M. k W. 2u3"; « Dowl. 899,
I'arke, B., dub. See Bosaiiqact v.

Hansford, supra : Baidett v. XiitlnJI
11 A. &E. 520; 3 I>. & D. 298. lie-
fore tlie Jud. Acts, a sci. fa. mi 'lit

bo issued against a mcmlitT fur \hn
timo being of a banking coparlnfr-
sliip, without tho leave of tlie ('(mrt
{^Bank of Scotland V. Fenwicl.-, 1 Ex.
79o, \in-Itolfc, B. : Harrison v. Tmoi,
1 B. C. Ill) ; but a sci. fa. ooali'l not
bo issued against other nieniliers
liable witliout notice to tlie sliiirc-

holder and leave of the Couit. Cnn-
current writs of sci. fa. against dif-
ferent members might lie going on
at tho same time. ^ yinni v. In,r,er,

3 Ex. 471; 18 L. J., Ex. 217: Jim--
mcster v. Cropton, 3 Ex. 3!)7 ; D.
& L. 430; 18 L. J., Ex. 112. 8ee
Esdailc, V: Trustu-cll, 2 l-lx. .'312. If,

indeed, a number of writs were issued
for tlio purpose of ojiprossion, tho
Court might interfere to prevent the
alnise of its jirocess. Biirmcstir v.

Cropton, Rii))r:i, per Farh:, B. See
generally ante, p. 1070.

(f) See form, Chit. Fonns, p. 515.

Tho affidavit iu .<

of a banking cop;
olddined arpiinst th
due. from the com]
niiiount ; how much
I'cen i.isncd on the
same ; such other fa
dilii/ehce has been «.s,

members for the tinu
tlie Jail;iment was oi

e.cecntcd, as the case ?

v\(S a member ef the
eoidracts, or cn(jae)em
hare b-en obtained u'o
time before snch con
meudier at the time of
dne service of the not,

11. load, must a/so be \

The nfiplication m
Jaons(,/). A rule ni
woulil .seoni, in .some
ujioii fresli materials

(

It is no ,vnswor tc
a former member, th
ceased to be a membi
coilusivoly and fraud
li'oiii liability, permi
Ji:n ty, not named in t
cxciitioii went again.-
Jiersojis, though unab]
any answer oi'i belialf (

timi, that judgment i
causes of action, for on
< ourt will not decide

('0
P'l>:i^- of Fnjtand y.

•3Lx. i,aS; 18 L. J.. E.x. 2;
(''//•/""•, 4 P. & D. 3:

^ E. SM2: J)od:,.on y. ,Sc,
itJ.'- It 13 enough to s
Morutions Jiave been issue
sevi'ivi of the present iiart
III! la liona returned; thai
•iW;- ni,,„i,y )k,.s been ,„.,
till-' solv,;ney of all : and tl
i>. oil such in()uiry, gro
l-lionng that exccution^w.
J« ottectual .against any.
;ist ponit a p.-ima facie cas,
'ifie.it. //„,.,..,/ V. Scott, 1
!»2: /„/,/ V. M-Kenzie, 5 ]
;-!;tC. B, 705. As to u«

'I'lpioo to obtain satisfacti
Jii%|ncnt olitaincd an-ainst a

eLrnti""' '^''!"l"'"y°l>ofor;
exmmon^a^,nst a sharehol

('') This may be proved by
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:
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diluj^uce has hcni used to ohtnlL J.f I f.
^"'""'^ to belkre thnf ,iZ

ma,u,ers/or the time d>",' f'^lf ^^« ^fC'eJ.nl^jme, /"L !

e.recutcd, as the case may re.,uient%:'^^^ T '"^'^" <^'"~S
ei,nf..ts, or cnyayement or cu^L,^ f^S^I

'"'^''1 '^"^ contrator
hm. Uen oUamed was or xoereenteSinto -'i

' J^'^'tment maytme hefuv. sueh contracts or eZ t.,' ^''" '''''' ''^^''^ber at all

dn, sn-nce oj the notice (c) rinured n^h ^^" "JTidai'lt of the
V.h^o, must also he madi. ' ^" '^'* ^ ^^' ^. c. 4(i, s. la, inte

..-!^^?'^'aS "S^lStr "f? ^' -tionor by .„;
I'J-'ifre.li materials (/).

^'""^ '^ '^'^^'^0"'^ '-iPPlication to be mado

Motion for.

1'
M, uf.-,ii materials (/).

"^' "ppucation to be made

tx,. ution wont against hinV bo onHf] ,'l«l''f '"^ member, would if
l^ersons, though .n.ablo o ^av tie ';;:

'"^
'f.^^^dty iron, solvent

any answer on behalf of an , fx i

a»?oimt himself
(v). ^^^. •, ^?

*'-'". tJi.'t Judgment hZSe^'^i''''^'''^'''V^^
causes action, tor one of' wMchTp """'^^''^ °^ ^^^'^^'^^ «li«t net

cxooufions have been is°u d 1,Ssovcra ,,f the present j.arhierf iml
";f'.'ioiKi r,.t„r„e,l; that rcas', .
W=> imjmry has been ..rndo ns tol.e.soh-e„o,yofall: ami that 1,to

>. on such iiuiuiiT. axoxuuX iZ
;ehov.,,, that e:^.cuL/CM not« clhvtual asanist any. Qu t]Vi»last ,,omt a prima facie case is if

aili^cloo t "ol^ain ^i ^.Sf
''-

-';;o-.aiita^.iS-C:'^f

('') This may bo proved by verify.

('P
See 7 G. 4, c. 40 = T? • 7r^'d w.li.rim, 2 Dowl v •/''-'?-./''

172:

and Ch.

p//^ ^'"/'['/f« v. 5co<<, 2 Ex 4.';7 •

ante, p. 1070. ' ' ''°*- See

issue for the c-i ,p °f ^^'^ onlorcd to

tl^epai"yi5liable!°''^'=''°"^°'-'^'"<='>
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^^"^ ^"- ^^nUnr or not where thoro is doubt on the point, but will oido,- fi,

,

question to bo tried by nci. Ja. or i,s,suo(/). .So a defence th'it (hr
^lud-ineut was fraudulently obtained, may bo ordered to be trie!
in the sarao way (/.•). If the Court orders execution to issue di'iwup the order and servo it on the sharelioldor in tho usual wtv 'nil
issue execution in accordance therewith. '

'

If execution against a member bo issued without tho leave nfthe Court, where such leave is necessary, tho Court will' ...f
aside /), on an applicatior for that purpose made pronn.tlv ^/,Iho Court in one caso sot aside a &d. ,/}/., which had been isi, . iupon a judgment on a warrant of attorney, given by tl.o ,I„1 1;

olfieer of a banking company, under the 7 (?A%. .Ki, S,\^^
larity which made it void, and directed issues to try tho liibifi

,"

of the defendant, tlie title of tho phtintiff, and the validit •
o £warrant of attorney («).

•^ ^ '"'^

SharelwUa-i of some Companies not liahlr.l—Tho sh'.rehoMov • ,fsome companies are not personally liable, but the rlaintifVs ,m .

remedy is against the property of tho company. WIut •

f ],e ti ,. /,
of a turnpike road were sued in tho name of "their ole.k in

,„,'''
anco of the H G. 4, c. 12G, .. 74, it was held that the -S, p,

"y^ '
I

clerk M-as not liable to betaken in execution to satis yi i„ment (o). The remedy, in order to obtain satisfaction of the f/ment m such a case, is either by a mandamus or sometini
" Waction (p). A\hero by a statute a company was establisl,^ ti

'

power to sue and be sued in the nam.! of \heir tiSsu J r^. I

director, and an action was brought against tho treasmv ! .

judgment entered xip against t/w compan,/, wlio aimo^.rod f, '),,,
no assets, the Coiirt refused to issue -nandanius Smm L i ig 1 ^company to pay the sum recovered, and costs (q).

^

5. Companies eatahlished by Letters Patent under 7 ]]'. 4 tt 1 J'

StZSby
gra'lft ty\eLs ''

/ !^' ^J^'
'^^I'the Crown is empowered to

letters ],atcnt
^™"*' ^^ ^^^^^^^^ Patent, "to any company or body of „er.„. s

under 1 V. — —— ' i
•

0. 73.

Sliarolinldors

of gOIlK! com-
p.aiiics uut
liable.

(0 Tiatik nf England v. Johnston, 3
Ex 598; 18 L. J., Ex. 238: Chms
V. IhcttcU, 11 M. & W. 401 ; 2 DowL,

(/!) Ihidquon v. ficoit, 2 Ex. 4.57 ; C
p. & L. 27 ; or an application may
DO made to set asiile the procced-
mgs: .V. C. See FMd v. Muchnzu'
5 D. &L. .318; 4 C. B. 725, whore
plaintitf held col.aioral sec;;;:^;^om 'kC^^, t^T'ot'l^Wtho b.auk. Son auto n lOTi! um . r- , /' .."'.'/"• •' " ^ Atho b.auk. See ante, p. 107(5.

(/) Hank of ^'cot/and v. Fcnirick
1 Ex. 792; .5 I). & L. 377. This
cannot be pleaded as a defence •

Bradley v. Wuvbcrg, 11 M. & W.'
4o2.

(«0 lUrketts V. nou-han, 3 C. B.
??"•„ ^!?'^ Jirudltij V. Urquliart, 11
JVl. & W. .j83.

(«) liosanqnct v. Graham, 7 Jm-.
831, Q, B.: Boxaiiq::.-! y. Woodfurd,

o Q. B. 310.

r^f> , ^'J''"J
'"''{.''• Jto'^xlMe, 6 Bin<T.

C6,8; 4 M_. & P 512. Sec remarks o",
this case in Cohhcit v. //7„rAr, 3U L

Ad. & E. 061, per Colrnd,,, J.
J:w,yy V. Jhiy, \ [ y,.. (39,5.

'

{p) jroninn-llv. Jlaitstm,,-, supra:

,
/'; .

J^">i«iri>n' Ituvl; r,,., 4 Ij, &

25L.£ar;'i3|'''^'''''"^^S'^^

n ^'il ^>iJ"
'^''^ I'ie/oria Park C,,., \

«. B. 288. As to granting a man-
damus to make calls, soo * ('

MijevH and a: 'hr v. J!aw»>iL f, U.
& ^. 99; 29 L. J.. Ex. 217. See
JJcan V. Mdlard, 15 C. B., X. S. 19.

(') Sect. 1 of tliis Act is reiicaled
by 37 & 38 V. c. 35, schod.

Con

n.='ociated togethc
(Mid t.i tlio heirs, f

jicrsons, althougl]

privilego or privib
law, it would bo CO
to grant to any si

charter of incorpoi
By sect. 7, " I)i

body, after it shall
in tlu) name or sty]

liy sect. 3, such
othiT i)rocoedings,

any jiersen or porso
meinhers or not of 1

of one of tho public
such c(jinj)aiiy, and :

actions or other proc
whetlier bodies poli
such company or b
comiaeiiced and pro
pointed to sue and b(
ill pursuance of the 1

time being, then aga
liy sect. 22, noactic

the company (whethc
to sue anil bo sued as
iwny), shall bo abato(
such officer or jiorsoi
officer, either before c
lii'occcding, or by an\
Ijwly, by tho transfer <

bo continued in tlio na
be), notwithstanding
rcnioral, and notwiths
comj),any or body.

Ji.V sect. 2o, the baa
any officer or member
struod to bo the banl
of tho company; butt!
tho persons, property,
shall nevertheless bo 1

It' such bankruptcy, insc
place.

B,V sect. 2G, " In all (

person to serve any sui
other proceeding at law
cnnipany or body, sorvi^
saifl c()nii)any or body, 01
the niiu being of the sai
ot tho said office shall uc
on any agent or oflicor ci

byloavingthesamo at tl
officer, shall bo doomed
res]icctiv,.ly on tho =r,i,| (.

h'ysect. 27, "Inallcai



Compnnm EstnUished hj Letters Patent.

nr-'ociatod top:other for any tradinn. r.. ti

.nvil.-o or privileges which/accordinX h„ , ,1 '. ^'^°"*' ""^
aw, It would bo compotont to her Mafetv Zlu-^^ "^ \^'' common

in tlio iiaino or style thereof."
'^^^''^^^'o^' ^o chango shall Bo made

l>v si'ct. 3, Riieh letters mfm.f
other proceedings, by or o? bohaff^J P™"'|f that all actions and
any persen or persons, whether bn,;o vF-

"'^'^ fompa-iy, a-'ainsf
me.nl.rs or no\ of .u^h co pa y 5 , u t' "' ''^''^ ^^^l^hSC
ot one of tlio public ofHcors appoSted to « P^f^cuted in the nam.
su,.h company, and rogistere.fK^t^ .mn^of h'''' 'T^

"" '•^'-'"

"

actions or other proceedings by or on beh^^f .? ' ^ '
""'' ^hat all

whether bodies politic oi^thers °
„I t , ,>H

'"'^'^''''''""
"''Porscms

.ointed to sue an^e sned'ii^S ^^i^ ^J^'^'i^H"- '

^

May auo an<l
W' Slll'll in fho
Ilillii,; ,if ()„,,>

Piililic ollicur.

pointed t(.r'.>.u.u u, ,ue anu oo sued on behalf of fl,„

,

l-'^-^'ic oiiicors an-
in pursuance of the Act ; or if there iL ,

'"P^"'-^'' ""'' ''ogisterod
time being then against\any intKi'o'u^htr"'^ ^

Ly sect. J2. no action, suit, or proceefir.L
™"'I'any or body.

tlio company (whether in the name of ^' l?"V"'="^°fl ''JoragJinst
to sue and bo sued as aforesaid T of

""° °* ^^° "^^^-'^s appSd
i-nv). ^hall be abated or prej die d brjho T'S'"" "J^'

«"Kn ?
such ofhcer or ])orson, or bv fh„ 1 •' 1° '^'^'^^h or by any act of
officer, either before or after the com^'""^'°" "' removal j'fsueh
l;n|c'ce,hng or by any change „ the Ser^'f "' T"" ^''^^^^orMy, by the transfer of shares or ofL '

,
°^ ^"^^ company or

•0 coat nued in the name o Tueh of er of'
'"' *'''^ «^° Ha£' I'llH notwithstanding such doSb If °'"'^°^" («« the case mav

romoval, -and notwithstanding such^hanl ' ^'''^ ^^^-^r^ZnJr
company or body. ^ ^"''^ change in the members of such

Jiysoct. 2o, the bankruptcv ,•„ ««!.,„
any officer or member of such corn ,

"''^'
f'' '^"PP'^f? P-iyment of

srned to be the bankru^Jc^ Tn^Lv '°'^\^^'^" ""' "^^c "-
01 the company; but the proj^r y and Sf "%! "PP"'ff Pavmont

3-.ankr,iptcy,insoi----^^^

por,irto\sfr;;.Sylirrns"S!;^ "'^^'
^^° necessary for any

other proceeding at law^0%^ '

"n;i!'°'''-°'
"''

'-^^J' ^r t'^S-con.pany or body, service thereof 5 '°L-*^f'^^-^«' "P"" the .a
aid company or body, or by loavin-l flf

'"^^ °" "^" ^l«i'^ of l
ho tnuo being of the saidio^y or bo^' ''*-*^° ^''''^ °ffieo f„°

of tJie said office shall not bo found or hf^^' ""''^l''
'""'^ '"^^ ^^ovkon any agent or ofHcor employed bvfhnT' ^^'-^» «°'-^co thereofby leaving the same at tho^Sal nlnil T\ '?"P'''»J' "^ body or

i^y sect/27;' ''in airLSSrrS'' ^^
""

^^iicrein It may bo necessary for the

Action not to
abate by death
or removal of
oiHcorormem-
oer

;

or by Jiis

bankriiptpy

Service upon
tho ooniixiiiy,
bow cft'octed.

Same by tho
company.
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Taut XII.

Execution
nRiiiuht com-
piiuj- and
Bhiireholders,

Proviso as to
liability of
Bhareholders.

Extent of
liability of
shareholder.

Continuance
of liability.

Corporations and Comjxtni'es,

_ said company or body to give any summons, denianrl, or notionot any kind whiitsoovor to any person or corporation, undor H
provisions or diroctions contained in this Act, snch sn, a, mdemand, or notieo may bo -iven in writin-, sifjned by tho .1,. lattorney or solicit..r for the time beinffof tlio 8aideommnv.,r b , ,without being roquirod to bo undor tho common seal J ti, ,

;
company or body." '^'"'l

]Jy sect. 24 "All judgments, decrees, and interlocutor, n,,,!orders obtained m any such actions, suits, or other nroccc.lim,
atorosaj ;, against such olllcer or member, in manner 'it

,'
r'''!"*

wJiother such member or officer respectively bo rartv t

'

actions, suits, or iirococdings, as idaintiil:', nursnrr ii..t;.;
'""

defendant or .lefender, shalfh'avo the sanio eSecrSdS ir;''
'"

prty and enects of such company or body, and al^;'. (to the evte,!;loreinattor mentioned) against IJio jicrsons, property and ftVdthe individual existing or former members thereof resnec iv •

It such judgments, decrees, interlocutors, or orders 1 l J
'"

obtained against such company or body in suits or i.ro'cc,
i „ i!!which all tho persons liablo as existing or former members ;,

5

company or body had boon parties, and that execution or diL/,or executions or d ligences, shall bo issued ther ora«S :.':

I'rovided, nevertheless, that where tho extent per sh ,r,
' ,

'

lability of tho individual members shall havo becm lii 'to

'
''°

letters patent as albresai.l, no such execution .I^'dili'" ce l r/

^

issued against any such individual existing and foriner ,nen l .
B^ich company or body as aforesaid, for a grl.t" um ^ ,

resi.luo. If any. of tho amount for which, bySirt'm o s .
' H

°

patent as aforesaid, such individual memfcor s5l be l

•''

respect ot tho share or shares then or theretofore held b^ it ,'nthe said company or body after deducting therefrom thonm,any, which shall appear by such register as aforesaid(t'nbeen advanced and ])aid m respect of such shares or ,, !,
•

fby himself or herself, or any j^rovious or subsequent 'icl }7'
same shares, or any of them,^r tho ropresentTt v" s 1 J'.,

S

holder, undor or by virtue of any former execution or ,1 ?and iK.t repaid (0 at tho time of iLuing suchS S.uent Sn'th'or dihgence." As to getting leave to"issuo oxJcu£ J, /^S*
"

individual mombors of tho company, see Ord YLI/ r \,
p. i)5o). It would appear that such'loavo is ncc^s^irv

^" ''

Jiy sect. 4, the letters patent may declare and' pr.n'ide tint tl,nmembers of tho company "shall to individually liib, iul vpersons and property for tho debts, contracts, ci ga'ci 'o,

'

^iliabilities of such company or body, to such extent o'nK,n,: i

as shall bo declared and limited inland by suc^'le to "L .'';;;;;
the members ot such company or body shall looor,!;,, ! i

'• •

vidually liablo for such debts, contract .^eiSagemitl^iiS
respectlvdy, to such extent only per slmrcfafin J hii"mSshall bo declared and hmited, such liability neverthe e sKontorced lu such manner and subject to such proSon?as\rohereinafter contained." ' "'^'^""^ ''» am

By sect 21, any per..on ceasing to be a member of the companywhether by the transfer of any share therein, or by 33 m-

(«) See sect. U.
(0 Sec sect, 12.

Con

otlicrwiso, shall h
tiiiuiiig a member
or otlinr fact whor
1)0 registered purs

IJofoiv tho Judic
ineiiibt'r of u comi:
tliat (he declaratioi

.my ])"ovision limi
such limitation bei
fiiuiil and collusion
ill tliu original acti(

althiiu/jh redress W(
to the jurty agiiinsi

on motion to tho Cc

(ii) By sect. S, retiirr
to Im iiK'ido of tho iiaii]

sons hiivinj? ceased to }i

the coiiijiuiiy or having

-*—*-*-« .1 I t ' ? t



Comjumie. EstnllisUal ly utters r„tn,L
othorwiso, shall bo coiLsidoml for nil nn

"

^^^
t.au>„. a „u.,nbor .,f «noh -.nlj,! 3."^^^? I'f,!;!"^ liability an con- Cn.P. XCII

l-o- ^rustorod pursuant to tho provi«i„n,'i''V],n^ "^
'r

'/'^''"^°'' «h'il
l^itoro tlio Jurhcaturo Acts iu sc^hTf.- A^t (")•

jnombor of a company ostabli^hod
, ,£T'fVf'"'f <'<^^'''n'J'^nt as a

tliat tho declaration ncod not hIumvX c I ^ A"'^""^'
'^ ^ '^^ ^^eld

anv r-ov,s,on luuitin- tho liabilitv f
' •'"^.'''""•si'atent contain

Hwoh Inu.tation boin^^nattor o S plo "d"l^;';''"V ^^''^'-''-iS
fraud and collusion botwcon tho plai, t iif nni ?

"'° ''l-'^<'»<Ia"t ; but
"' '" ".'•fe'"''^l «^'f'"H was a «oocf doSce bi r "?"

n""^
'l<'fondant

alt hnu.,'h rodrcss would alsorundor such
' •? ' '! *" ^''° ''^•'>« /''"'V<3

f" the party a^.tinst whom i was7ou4t ?f''"f ^'"'^^•^. bo atforde
on motion to tho Court {.,).

"''* *'' ^'"^'^I'^o the judgmeut,

00 %«ect S return«arorrquirc.,I
to 1,1' in.Kio of tho names of all , rr
sons havin-f ecase.l to ),e memboi's of
tlio co,iii)aiiy or liaviiig becomo mom-

bors thereof.

-l-t X 1 t » T
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Part XII,

Power to siio

ami be sued.

Two or more
persons iu

fina name.

One person in
finn name.

Statement of
names of
members of
fii-m.

CHAPTER XCIII.

PARTNERS AND TININCORPOKATED COMPANIES.

Poiwr to sue and he sued in the A^ame ofa Firnu]—TJmhT tlio vvo^ f
rules, a firm consisting of two or nioro persons may sue or bo *n' ''i
aufl a person carrying on husiuess in the nanio of a firm „;.,',)
sued in the firm name. In all cases not within tlio rules „.,rhH

''!

must bo named individuallv (a). ' J''^'""'^

ByJL ofS. C Ord. XVL r. 14, "Any two or more personsclaimmg or being liable as co-partners may sue or bosuediuZname of the respective firms, if any, of which such pei^onl^',co.partners at the t, me of the accrui,><j of the cause of action aid
'

uparty to an action may in such case apply by sum,, o is ti ,Judge for a statement of tl,. names of th^pcWs wl S^,^ /tijneof the accrmnc, of the cause of action co-partners in .n,V „
farm, to bo furnished in such manner, and'yeritied on' :

tli ,1otherwise, as the Judge may direct : Provided that, in the rr ,
co-partnership which has been dissolved, to the humane J'Z
pla,utiff, before the commencement of the action, the urit o/suij'
aha/l be served upon every person souqht to he made liable "

"""^

The words in tho aboye rule printed in italics arc now- Tf „ i,

bo obseryod that tho rule applies only to cases of a co-mrt„o I'icarrjung on business in the firm name at tho time when tl e c'

.

of action accrued (6).
'-•'"•^'^

Under those rules a cost book mining comnanv thoii.ri, „„;,
porated, may sue and bo sued iu its partnershi >na,I;;! A

"'""""'-

By r. 15, ''Any person carrying on business in the name of ifirm apparently consising of more than one person may Ku^iithe name of such firm." ^ ^' "^

Statement of Names of Members of Firm 1—13v 7? nf v n
Ord VH. r. 2. " When a writ is sued out by iai t ers inL ,",0

'

of heir firm, tho plaintiffs or their solicitor sh , 1 on d, n n^ritmg(^)by oron behalf of any defendant fo Iw tli e Iwriting (,/) the names and places of residence of a tl ,

'

constituting the firm on whoso behalf tho acti ,i is bio. It' ^'n
If the plaintift-sor tlieirsolicitors shall fail to J^nl ,1

'

wi h ^demand, all proceedings in tho action may, upon an amli^ to, f Jthat purpose, be stayed upon such terms as tho Coiir • a J ,

(rt) Walker V. Jiooke, 6 Q. B. D.
C51 , -where it was lielil that a garnislieo
order could not be made against a
firm in the partnership name.

(/') Tills Rcfs I'id of much of tho
diflR'ulty that aiosc in />;;. Yukih/
h, re Y,jH>"!. I'JCh.n. 121; AIL i

'

>m
.
and J)/tvt« V. Jforrif.- 10 (J It

D. m;j,2L J., Q. b: Vi : iW. K. 71!): J:,: p. isiah,, Jn re

(<)J'.sc,tllv. Gran, IJIJ L. 'J'. 1:JI.
(rt) bee fonii, Chit. F. p. bM.

Pan

n-.ay diioct. And
tho action shall p:
MMiuonces in all re
th(,' pluiiitififs in th(

continue in tho nai
Jn addition to tL

a plaintiff firm to i

biMvs of tho firm, (.

aj)i))y by eummont
A\h() -nore at tho ti;

l)ait,ioivs in tlio firm
oath 01' olhorwiso, a
he laado by either

],

All order made on si

witiiiu Ord XXXI.

tierrice of Jf'rit.}—
are sued as jiartnert
sui'vod either ujwn
principul place with
l)artiio,-.<!;i]) upon an
co,iti-ol or inanageiii.
subject to these rule
upon tho firm."

r>yr. 7, " Whore o,
ft firm iii)pare„tly com
ui tho fii-m name, tho
witliin the jurisdictio
person Jia^iiig at tho t
tlio biismess there

; an
shiill bo deemed good a

If tho defendant is
uiulcrr. 7willnotsupn
but poss,bly when one
isalimalio, service um
ros,iio,s out of tho juri
the doloiidant carries or
place of business in this

It will bo observed
vidos tliat i„ the case of
to ti,e kiiowlodgo of the
act,on the writ of surai
Bought to bo ma<le liable
Ihoro IS m all cases an

tlio persons intended to
r. mipost, p. 1094), in
may bo issued against an

IU) FonHlreet IFarcJiouse

^•'"'. .ii VV. IJ, 705.
'



i

Partners and Unincorporated
Con:panies.

ir.ay .liioct. Aiid when the namp« ^p n ^^93
tlu^ action shall Procter]T ?^ ^ °^ *^o partners arn «n ,7 i ,

tlu.' plaintiffs in tho^S Sut aU n/''
'^^^^^ ^^^ Son 'Sed a."

~

in a'lintion to the jjow-or <TiVr>„ i zi

;;

i;'^'i-!';f
c™ to .iiiiole%h'7rit°d1°,?

^"^° "^ --penin^bciti 01 tho firm, (Jrd. XVr ^ ' ,7^ 'ind addresses of f)in r^ ^
arriy I.y sun„nons for a ^t "n'on "o^f'tf

^"'-^^'^''^ 'itl^^art^t

An order n.ade on Si\S S'""'-'''
'^^^"^'^ '-^ Mx.tJJi

'
^7/""^

-tinn Oni XXXI, ".
Vl^j''^'^'^'^"

^^ ^^^ -^ " order- for- discovery"

*!>/•/•/« r/ ]Vrit.}~BY II of ^ n r\ i
are sued as naitner-* 17. f"1. ":

'
^''"' ''-^' »•- 6 "\V)ir.^„

served ..tluu-^ m on aiv .n^e'''™^
°^ tJ^^rfi™, theltit f'nT'^

^''^''^^

i'>--i-l riaco^^?thii7t iurisr'?
"^' ^^'^ pirs or .f.^

'"''•

i;a.J..er.lnp npon any peSon Si'atf, "'f-
^"--s? oV ttcontrol or nianaffen'cnf of <i '•*"^o at the tune of ^c^^^ ;,

J'\ '• I, > V hero one norson n , •

'^^-u

a finii apparently eonsisting o? mo2''tlf,°"
''"""^'^^^ "^ tho name ofI", the funi name, the writ in „,7? ^^^ °no person sh'i II ),,. ,

Avithin the jurisdiction nf f^\ ^°- ^'^^'^''^J at tho nrhu. 1

1"'^'^

person having a the?,le of
'^"'"'"^'^'^ «° canSdCT' J'''''^°

incro IS m all casp« n„ ., 1 1

person

l"Ji;3nVMi. 706.
^"'^«f^-T.

^0) Id., per Cfo.v T
P"',^W. J., Id '' •^•' "It P- 474;

Q.li. l!)l. " '""'"'' 4G L. J-.,

C W^Jeo *"'/ V. Junllnc, 7 App.

I'
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i!i"^"_l. ^" ^ proper case sub-stitutod service on u person sued iu a fir,nname may bo ordered (/).
"'"^

Appearance.

Pleadings,

Judgment.

Execution.

Apimmn,ce.-\-liy li of S. C, Ord. XIL r. 15, "Where por.o.ware sued as paiiners in the namo of their firm, they shall^i n ,individually in their own names ; but all subsequent nrron^

'

shall, novertheloss, continue in the name of the fS" (,?
°''''''"--*

By r. 10, " ^Vhoro any person carrying on business in^tho irnnnof a hrin apparently consisting of more than one person sin 1sued in the nan>e of the hrm, he shall appear h! his owi n „o

naine^^t^t^:^^
""""'"^'^ ^'^"' ^^ "-1-^' continue •;;";,';•

Where one only of several partners enters an appearance -uhI tl,n

tSS'S iLtS'^;S '"'-'
" "•"-""= -"•

i«" '"' S'

-

must do so specifically. {Ord. XXL r. 5.) As to h?./'
°

casioned by partners severing in their defence "* i^/v-.v;Londun School District Board, '61 L. T. QU—V.-V. M.

Judgment.-]-\yhBn ihQ writ is issued against a firm in the mrtncrship name, the judgment must bo against the firm, ai dy^n
"

not be entered separately against the individual m"nk! i ,, Jindividual member who has appeared (o) but whe p V.>
has been recovered against the"firm, tL^ plSi« mav^ln n^:!''action against the individual members, and no? cJ,n S !us remedy by executionOO. When the plaintiff sied athe partnership name, E. & Co., and one 11. having appclrhis own name, the plaintiif delivered a statement of%la 1,

'

him as "1 .sued as I . & Co.," and obtained judgmen a-d'rs?
'

^
was held that the p amtiff could not afterwirds^amendS i'''mout by making it a judgment against the firm {q).

^ °

Execution l-BjB. of S. C, Ord. XLII. r. 10, "Where a iud,.ment or order is against a firm, execution may issue
^ "

(a.) Against any property of the partnership

;

Uidei XII., Eulo lo, or who has admitted on the ploadiu-sthat ho is, or who has been adjudged to bo, a part e
"

(c.) Against any person who lias been lervod, a a par ne
'
withthe writ of summons, and has failed to appear.

'

If tho party who has obtained judgment or an order claims to hoentitled to issuo execution against any other person as h.i"^ imember of tho firm, ho may apply to the Cou -t Ta Judg 1'

(0 Shillito V. Child, W. N. 1883
208; Bitt. Ch. Cas. 219.

T fe,'^r^P'
-'^'''^*'"' '^- -Pasforifio, 49

Ij. T. 504.

(>0 Tai/lor V. Collier, 61 L. J., Ch.
853; 31\y. R. 701.

'

(o) .rnchr.,) V. Litch field (C. A.),
8a.B.D.474: 51L.J.,Q.^B.327;

4f.L. T. 518; SOW. R. 531.

.,A^hi^'^'''' "• ^^'""""y 9 Q- B. D.
355; 47L. T. 307.

('/) Miiii.il,r V. nnilfnii (C. A.V 11Q.B.D 435;52L.J.,Q.kW
L. T. 024; 31 W. IJ. m, rovorMu-r
'V. ('•., 10 Q. B. I). 475.

lonve 90 to do ; an
liability ho not dis

; j
that tjie liability o
iiiaiiiicr in which

j

niid doturniiiiod."

A\'henever leave
mciiihi'r of a flrni

nocessary. tho ajip
Master at Chamhc
priiiid facie case of
it is sought to issuo
cation tlie i\raster, i

isai.v dilliculty or i

to be tried, aiid ad
issuo (;•).

Tiiis rule does no
incut against a parti
iiulividuul members

E.mution uijnin&t i

me (f the Members ah

^

J:'.nciifio)i OH Judijri
f-'ivcn in favour of a
iiiaunei-. Where one i

of tlio firm, the survi'
on the judgment (i!).

(') See Davis v,
n. m ; ,52 L. J.
R. 7iy.

Jfon\
Q. B. ,



Execution cKjuinst.

lonvo so to do
; antl tho Court 07. T„ i

liabjh.v I,-:, not disputed or f !,«," '"''.^' ^'ivo mich Imvn V .i

and dnterrainod." ^
"' question m an action !,, j"/^."^

Wiienever leave to issue nvn r
'''^

incivil„.r of a firm a-ainT^
o-^ecu(i„„

aj'ninst anv ,.n,..

E,irnifin» nririi',,^* 41.. r, * ''

1095

CirAp. XCIII.

E.rcaiiion (u/niitst the Prrmtrti, nf n r-
one ofty Jfe.^l,,, a,one.]-Jseeifte: viriTs^"'"''"'' «^«"'^'

oil the judgment (t).
" ^"''"^^ '^^ P'^^'tners njay issue eiecutS;;

('•) See rkris v. Jforrlt 7n r» t>
'

" ———

_

Execution
iffiiiiist part-
nei'sliip jiro-

ffmont is V^K^y ""
JuilKineiit

ngiiiiist

member.

Execution on
JiKigmcut for
nnn.
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Tabt XII.

Corporation.

Actions by
ami against.

Cliango of

name.

Appoarance by
clerk, &c.

CHArTER XCIV.

LOCAL BOARDS OF HEALTH.

Notice of
actiuu.

Local Board a Corporaiion with povjer to sue and be sued, ,tT,]_l]y

tho rublic Ilciilth Act, 1875 (38 <0 39 V. c. 55), sect. 7, "Every
local board and any improvement commissioners, being an urban
authority and not otherwise incorporated, shall continue to bo or

bo a boily corjiorato, designated (in the case of local boards and
imjirovcmcnt commissioners being urban sanitary authorities at

tho time of the passing of this Act) by such name as they tlien

bear; and (in tho case of local boards constituted after tho passin<'

of this Act) by such name as they may, with tho sanction of tlio

Local Government Board, adopt, with a perpetual succession and a
common seal, and with power to sue and bo sued in such name,
and to hold lands .Yithout any licence in mortmain for tho purposes
of this Act."

Actions h;/ and against.^—The board should bo described in tho

writ by their corporate name. TliQ proceedings are in all respects,

except whore some difference is specially pointed out in this chnjiter,

the same as in ordinary cases. In actions against the board it

would appear proper, in addition to tho other relief required, to claim

a mandamus to tho board, to levy a rate to satisfy tho plaintilT's

claim or judgment. (See post, p. 1098.) As to tho arbitration

clauses of the Public Health Act, see Jirierli/ IliU Local Hoard
V. I'earsaU (H. L.), 51 L. T. 577; 54 L. J., Q. E. 25.

Change of Name not to affect rroceedinys.']—By sect. 311, "Any
local board constituted either before or after tho ])assiiig of this

Act may, with tho sanction of tho Local Government Board, ehantro

their name. Every such change of namo shall bo published in

such manner as the Local Government Board may direct. No
such change of namo shall atYect any rights or obligations of tlio

local board, or render defective any legal proceedings instituted by
or against the local board ; and any legal proceedings may lie eon-

tinvu^d or commenced against tho local board by tlieir now iiinuo

which might have been continued or commenced against the local

board by their former namo."

Appearance hij Clerh, Officer or Memher.~\—l^y sect. 259, "Any
local authority may appear before any Court, or in any legal pro-

ceeding, by their clerk, or by any officer or member authorized

generally, or in respect of any special proceeding by resolution of

such authority, and their clerk, or any officer or member so autho-

rized, shall bo at liberty to institute and carry on any proceeding

which tho local authority is authorized to iustituto and carry ou

under this Act."

Mcntlis Notict: of Aftion.~\—By sect. 264, '* A writ or process sliull

not be sued out agaiust or served od 'iny local authority, or any

ine nbor thereof, c
111 Ins aid, /or any
to bo done under')
o>ii- monUi after wi

authority, iii(^mber
action, and tho nai
"id of his attorm^
"n.v su,d: action \]
cvideijco of any cat
so served, and "uni^,,
the defendant

"(/;].

Action within Six
such action shall be
necruiiig of tiio caui
ti-nd ill the eonntij vr
elsewhere"

(r'J.

"'

Tender of Amends-
person to whom an\- >
teiuhr amends to U'w
withui ono month af(e
be not aceoj)ted, nntv i

Jiiivu not been tendoroi
lire iiksullieiont, t)io dvi
hiiio before trial, /,„» /
Jieiiiav think pr,.p,;;,.
pleaded for the whole a

f!'\«''f^hoph,i„ti|]
toendaut, tlioi, (ho.h.f,
""d-'iave judgment u(r(

ff^;f!/b!/Statntr.]

''^«'('</'A-,isiiotro-enucl

,,„^"';Vr'"'^'-J-A conn
bo valid though not,,,,,!

Mode ofe. e'l/orcing J,,,/,,,

I

^^;>i'iiiHeror thing diu
i'-'«'l authority, or j,7i„

lifter
or thin. ,,,i.*" I

l-JaiiyafhcerofsuchmUj

(*) f>ee mite, Vol. 1 „ t)in

""' l-^llll IllllMCfi,,,, ,•.

''''<''i'«nnlove,l"i,Vn ^-P' '""

* ' VJlji II,



^'"''^^ iioanh of n,,,it,,.

o>»' month ufhr n,>^/J
' T "^ ^'^''^ Act "!2/ ,/ ^"^ °'' «'"i«od

authority, iM,.nI,er, ,[,;,,,
""•''"'•'/ J'^^s boo, ' J .yorl

"' ''J^'^^'f'on of
action, and tl.o na .0 ,7'

^^^"'f^".
^'loady sLti/

°", ^'^'^'^ local '

and of his attornu
c ,3

''\'° °^ '^^'oJo of^4 i
'[1^ |^? "uuse of

any sue2; uotiou o I. i'^ 'Iv
"' "^^ cause -an ,'^'?[' Plaintiff,

evidence of anvoa oo "I? ^''^". "^t bo'pemitfv/^ *"^i «f

tiio defendant" (/,).''
""'^ ""^^'^^ ^^ Proyod tL •, ^ T ,^^" ^°tice

^ J snail find for
Adioi) witliiij Sir 1/ //

such action .?/;,///
','„ ""'^—^^ocril Vtnupl m

w '^"'"« occurred, and not
Tender of Am('iuh-.J>

person to wJkiiii .,.,,.' ,"''""'"' '""i^o Co;<>'/ 1 i>

bo not aecej)ted. niav /./m/, *"'c)i notice, and ,' "/^' t^nio

'"" '"•^I'difient. t]io d, ; , I r ""'' or in cu.so tl o f° amends
time beioro trial ;,,Xr '?''^'' ^'^ ^^^^A^T"^'^'^^^^^^bemuv think in',;,,,' l".".''^ ""'lor ,,Ieu sn ), .

'""''^' "^ any

, f'"«/"v././.r-.]_Ac,„.n„. •

'"''""olo"Sor exists!

"itter or fid,,., do.n „ '''
'"' I""-t .sanita,-v .,/, •!''' ^J' '"'V V»^on:\\y

(ii) Sec J/;,//.,.,., ,t ., .._ " ~
^

^

((') f>ee unto, Vol 1 ., qia r,„

'"'-/Mi-dioii of in' , , I
'"'''>' V.

ante.Vnl ]p ,',V-'^'''/''.'/^v/. ,,•,,,,[

'''"""'''"rlovi',il',;.'f'l„V,'^- ^^•'""-

^o';J.P-6S!). '^-^^^- »•• J, auto,

'^} 4^'s"o^:!\"'^<^l'- 22 Ch D

4s
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Part XII. under tho direction of such authority, eLill, if tho matter or tliin;:^

wore done, or the contract were entered into hoiid fide for tho pui"

poso of cxecutinf; tliis Act, stihjcct thcni or any of them personally

to any action, liability, chiini or deniand -whatsoever; and ui.y

ojtpenso incurred hy a^iy such authority, member, oflicer or otluT

'person acting as Last aforesaid, shall bo liornc and repaid out (.f

tho fund or rato applicable by such authority to tho general pur-

poses of this Act.
" Provided that nothing in this section shall cxomiit any nunulur

of any such authority from liability to be surcharged Avith the
amount of any iiaymcnt -which may bo disallo-«-ed by the audilnr

in tho accounts of such authority, and which such member autho-
rized or joined in authorizing."

Execution. If the board does not pay tho amount recovered exocxition may
bo issued, and any iiroperty belonging to it seized under a fin-i

facias or elegit (r), or by sequestration (/). As to executimi or
attachment against tho individual members, see Ord. XLll. r. ;J1

ante, pp. 908, 947.

Mandamus If the board do not pay, tho plaintiff should require them to levy
to levy a rate, a rato for the j-iurpose of satisfying tho judgment and cost.-:. If

they decline to do this a mandamus to compel them to do so may
be applied for and obtained (^r/). Tho apjilication for this piupo^o
must bo made -within six months after the judgment is obtained (//\

It may bo granted after six months from tho dato when tho cause
of action accrued (/). Tho application has hitherto l)oen usually
made to tho Court, but it is submitted that it migh;': be uuab
by summons to a Judge at chambers under tho JudkaUtrc Ad
1873, s. 25, suh-s. 8 (/,).

((') Worral Waterworks (Jo. v.

Lhxid, L. E., 1 C. P. 719.

(/) Ord. XLII. r. 31, ante, pp. lOijl,

1052.

(y) T^f(j. V. Eutherham Local Boar
8 El. & Bl. 90G; 27 L. J., Q. B. loii

;

Worthhi<itoiiw.lli(ltoii,'L.li., IQ.B.
CI; ;i.') ii. J., Q. B. 01: per Lord
Ulackburii, Jidi/is v. IJi!</iop ofOxford,
5 App. Cos. at p. 214.

(/() Id. Cp. 7iVy. V. ;/';,/f/„, 1

App. Cas. Gil : Jict/. v. Jfaidni/mi,/,
9 Q. B. D. 494.

'

(/) Worthhiii/on v. IliiUuii, sni)ra :

Jhirl'')i(l V. Ivii/qfiton-iijiijii-Jliill
;j

B. & S. 271; 32 L. J., Q. B. i;.
7 L. T. 310.

(/) See ante. Vol. 1, pp. 42(i, i:u,

and Smith v. t'otveU, Q. B. D. 70.
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Part XII.

Change of
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uotico.

Bulcs.

Friendly and other Societies and Trades Unions.

1)V means of sucli personal service or by leaving a true copy tlieroot

at the registered office of the society, a copy tliereot shall bo trans-

mitted addressed to the committee of management atthe registered

office of the society, and the same shall bo enclosed in a registoro,!

letter posted at least six days before any further step shall bo taken

on such simimoiis, ^vrit, process, or other proceeding.

By sect 24 sub-s. 2, " A society may, by special resolution, with

the approval' in writing of the chief registrar, or lu the case of

societies registered and doing business exclusively m Ireland or

.Scotland the assistant registrar for Ireland or Scotland respectively,

chan"o its name; but no such change shall aiYect any right or

obligation of the society, or of any member thereof, and any pend-

ing leo-al proceedings inay bo continued by or against tlio trustees

of the^society, or any other officer who may sue or be sued on behalt'

of such society, notwithstanding its new name."

By sect. 'Mi, sub-s. 11, " In proving service of any notice by tins

section authorized to bo sent by post, it is sufficient to prove tlutt

such notice was properly directed, and was put, as a prepaid letter,

into the post ofhco in such time as to admit of its being delivered

in due course of delivery within the period (if any) prescribed f(jr

sending the same."
, , • , ,

By sect. 31, " The provisions of the present section apply only to

registered cattle insurance societies, and to such specially authorized

societies as the Treasury may allow ^o take the benefit of the present

(1.) The rules bind the society and the members thereof, and all

persons claiming through them respectively, to the same extent as

if each member had subscribed his name and affixed his seal thereto,

and there were in such rules contained a covenant on the part of

himself, his heirs, executors, and administrators, to conform to such

rules subject to the provisions of this Act.

(2.) All moneys payable by a member to the society are deemed

to bo a debt due from such member to the society, and are recover-

able as such in the County Court of the district
.
in which such

m( jiber resides."

2. Building Societies (n).

Most building societies are now regulated by the Building

Societies Act, 1874 (37 cfc 38 V. c. 42) (o).

00 By37&38V. c. 42, s. 7, "The
Act of tho G & 7 W. 4, c. 32, mtituled
' Au Act for the Regulation of Bene-

fit Building Societies,' is hereby re-

pealed; but this repeal shall not

affect any subsisting society certified

under tho said Act, until such society

shall have obtained a certificate of

incorporation under tliis Act ;
and

this repeal shall not aft'ect the past

operation of the said Act, or tho

force or operation, v.alidity or in-

validity, of anytliinfc done or suffered,

or any bond or security given, or any

right, title, obligation or liability

iiccrued. or any proceeding's taken

thereunder, or un(fer the rules of fiiiy

sociity which lias been certified

thereunder : Provided, that witli re-

gard to such subsisting societies

as may not obtain certificates of

incoiijoration under this Act, all

things required to be done by or sent

to the barrister or advocate and tlie

clerk of the peace under the pro-

visions of the said repealed Act, shall

be done by or sent to the registrar,"

See 38 V. c. 9. In the case of

societies not registered under the Act

of 1874, actions should bo brought

by or agahist tho society in the name

of tho trustees for the time Ijeiug,

naming them and describing them iis

such; & 7 W. 4, c. IW, s. 4, iu-

eoiijoiallug 10 U. i, c. uli, s. 21.

('-) Amended by 38 V. c. I), fliicl
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Peflnitiou
of word "dis-
putes."

Proceedings on
arbitration.

rulo taken in connection •with the 16th, 21 at and 3jth sections of

tho statute is to oust the juiisdictiou of tho Court altogether in

matters fallinf,' within tho rule (<).

By tho IJuilding Societies Act, 1884 (17 .0 48 V. c. 41), s. 2{ii),

"Tho word ' disiiu'.es ' in tho liullding Societies Acts, or in the

rules of any socictj thereu'.der, shidl bo deemed to refer only to

disputes between the society and a membor, or any reprjseii*:a'tivo

of a membor in his capacity of a member of the society, unless by
tho rules for tho time being it shall bo otherwise ex])ressly jjrcjvidi'd

;

and, in the absence of such express provision, shall not apply to

any dispute between any such society and any member thereof, or

other person whatever, as to tho construction or eli'ect of any
mortgage deed, or any contract contained in any document, (jtlur

than the rules of tho society, and shall not prevent any society, or

any membor thereof, or any person claiming through or under jiini,

from obtaining in tho ordinary course of law any remedy in resjicct

of any such mortgage or other contract to wliicli he or the so(ii;ty

would otherwise bo by law entitled : Provided always, that nothing
in tliis Act shall apply Lo any dispute pending at any time lieforo

tho passing of this Act botwocu any such society and any meiiibcr

thereof, or other person, which before tho passing of this Act shall

have been actually referred, or agreed to bo referred, to arbitration,

or as to which tho jurisdiction of any Court of law shall have licen

adjudged to bo excluded by a decision of any Court of competent
jurisdiction in an action or suit between tho society and any member
thereof or other person."

To bring a dispute within the rulo, it must, in ordinary cases,

be one which arises between tho society and a member or a
representative of a member as such member (y): where, thevefoi-o,

the society denied that tho party was a membor, it was held that

they could not insist on an arbitration {u) : and where tho society

sold to a member tho propert. comprised i . a mortgage by other

members, and an action was brought by tho mortgagors to set aside

tho sale, it was held that this was not a dispute within the n le (.i').

By 37 & 38 V. c. 42, s. 34, ""WTiero the rules of a society under tJiis

Act tlirect disputes to bo referred to arbitration, arbitrators shall bo

named and elected in tho manner such rules provide, or, if there bo

no such provision, at tho first general meeting of the society, none of

the said arbitrators being beneficially interested, directly or in-

directly, in its funds ; of whom a certain number, not less than
three, shall bo chosen by ballot in each such case of dispute, tlie

number of tho said arbitrators and mode of ballot being determined

by tho rules of tho society ; the names of such arbitrators shall bo

duly entered in the minuto book of the society, and, in case of tlie

death or refusal or neglect of any of tho said arbitrators to act, tho

(0 Id.: Wright v. Monarch In-

vestment Building Society, supra, per

Jcsscl, M. R. See Thompson v.

I'lanet Benefit Building Sociciij, L.

E., 15 Eq. '333; '12 L. J., Ch. 864:

JLuckle V. Wilson, 2 C. P. D. 410.

This is tho same with societies under
tho 10 a. 4, 0. 50, s. 27 : Johnson

V. Altriiichiim I'ermancnt Benefit

Building Svclct:/,Vd L. T. 508, whoro

the obj ection was raised by demurrer,

{u) Passed iu conseiiueuco of Mu-
nicipal Building Society v. Kent,
supra, n. (a).

OO 47 & 48 V. c. 41, s. 2: rnnticc
V. London, L. R., 10 C. P. 070; 44
L. J., C. P. 353 : Mnlkeni v. lord, 4

App. Cas. 182 ; 48 L. J., Cli. 715.

(.() French v. Mnn iciprrl I'eriiiiiiiciit

Bui /dint/ Society, 53 L, J,, Ch. 743;
50 L. T'. 567.
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Detonniimtion
of liisputiAs by
County Coitrta,

socintr, at a ffonoral mootino. c,v. ,11

a,.t in tho place of tho arhit^^t^ti^:^^,^^'^ '"^ '"'^'^''^i-^ to
act; and whatever award shall bo run >',""- ?V "eploetinff (.,

inajor lurt of them, aec-.tdin '^ t.j tho f ,u
^' '° ''''^^*™tor,s or"tho

t\u' n.le.s of t]io society, sliaU ,1 f,
'? • 'V''"'n«''t ""'I "H.ani„„ "

.i.i.or of tho parties to\ke:iS,i^^Z:;^;^°J-^Vnto and sh.!^, d
r.r rnntorm to suoli award withi, ., tim^ff 1 r'°'^.*

*" ^"'"I'lv with< mt/,\i,ponpoo,Ian,lsu(nc ! ;,v .n^
^" bo Inmted theroi,, tho

im;.n^l,eon ,nado and of the i^nS oMEaS^rI''^-rb awa.S
wita, shall cnloreo eon.jdianco with tho s ,>f

' *° ?'"!''>' t''^'™"
auy person eonccTncd. AVhero tho partL t

''; "^"1" *'"' l'^^'^'^''"' <'f
a sonefy under tliis Act agree to n V • t .n r '^?'''l"'^^^ "I'^'^i''^' in
or where the rnles of the s"ocioty d ,e ^^^f\ ^" ^'^° '^^-'^t^ai'
r.-,>f,ar, the award of the re-'istraTs , n ^ ^'i,^'' '*^*'-'''™J to the
that of arbitrators."

^oi^tiai ;,li;ill have tho same effect as

tho'h.Sn^'c:;:^^"^'^"^*
^^^-^^' '-- -a dete^ine a dilute in

.society, and that such anE ?,?, i ^^"f
""-' ^"'^^^ «i' the
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^^^"''' *" "'I "'tents
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Paet XII. Hion and u corainon seal, and with limited liability
: niul

hIiuU vcHt in tho society all property for the titiie Ijcii,.-

vcsted ill any person iii trust lor tho society; and afi
legal proceodinj,'9 ponding by or against tho trustees of any
such society ihay bo prosecuted by or against tho society
in its registered name without abatement.

(2.) Tho rules of tho society shall bind tho society and all
mombers thereof and all persons claiming through tluni
respectively to tho same extent as if each member luid
subscribed his namo and aflixed his seal thereto, and them
were contained in such rules a covenant on tho part of him.
self, his heirs, executors, and administrators, to con form
thereto, subject to tho provisions of this Act: I'rovidiil
that a society registered at tho timo when this Act conies
into operation, or the members thereof, may respectiyib-
oxorciso any power given by this Act, and not nuidd to
depend on tho jirovisions of its rules, notwithstanding any
provision contained in any rule thereof certitiod befoi";t]iis
Act was passed.

(3.) All moneys payable by a member to tho society shall lio a
debt duo from such member to tho society, and sliall by
recovorablo as sxich either in tho County Court of tuo
district in which tho registered oftico of tho society in

situate, or that of tho district in which such member resales
at the option of the society."

By sect. 10, sub-s. 1, every society is required to havo a re-
gistered office to which all communications and notices may ])o

addressed.

By sect. 16, sub-s. 2, "A society may, by special resolution
with tho approval in writing of tho chief registrar, or, in tho caso
of societies registered and doing business exclusively in Scotland
or Ireland, tho assistant registrar for Scotland or Ireland respec-
tively, change its name, but no such change shall alfect any ri"-lit

or obligation of the society, or of any member thereof, and any
pending legal proceedings may bo continued by or against the
society, notwithstanding its new name.'

Evidence. By sect. 24, " Kvory instrument or document, copy or extract of
an instrument or diieumont, bearing tho seal or stampOf the Central
Otfico, shall bo received in eviilenco without further proof; and
every document purporting to bo signed by the chief or any
assistant registrar, or any in.-poctor or iiublie auditor under this
Act, shall, in tho absence of .iny evidence to tho contrary, bo re-
ceived in evidonco without proof of tho signature."

4. Loan Societies.

Property. By stat. 3 ib 4 V. r. 110, s. 8, " And bo it enacted, That all moneys
and securities for money, and all chattels whatsoever, belongiii" "to

any such society, shall bo vested in a trustee (u- trustees for "tho

use and benefit of such society and tho members thereof, tlirir

executors and administrators respectively, according to their several

shares and interest ; therein, and after the death, resignation, or

removal of any trustee or trustees shall vest in the surviyini^' or

Kuccooditig truste(> I iv trustees for the same estate and intei'est :js fli!'

former trustee or trustees had thoroin, and subject to the saino

Money due a
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Eegigtered
oflico.

Changing
name.
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other dcscri])tion

;

(leat)i of such perse
office of trustee or t

bo procee(;ed in and
and such succeedin
costs for tho benefit
society, as if tho sui
names" (a),

Sect, IC provides
:

peace. Under tho si

was similar in its ten
tho tinio being couli
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form ]irescribed by t,

When a note is given
to secure an advance
suing on the note to j

5. Sc

I^ystat. 17 (f; 18 F
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property of sucli insti
sliiiJl not be incoipora
chattels, and personal
not vested in trustees,
oenig lu the governim
teedmgs, civil and cr
securities, goods, chati
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^.•^oct. 21, • Vnv i,

entitled to sue and b'o si

tution not incorporated
president, chairman, pri
mmed by tho rules ar
default of such detormii
w- appointed by the go
fnat it shall be compoter
agamst tlio institution tc

(") Made perpetual by 26

J'' ("""" "' lliltuini.s,
;

^'": 11 L. J,, y. u. ^K,'
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°
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Part XII.

Power to sue
and be sued.

Death, &c.

Friendly and other Societies and Trades Unions,

on application to tho governing body, some other officer or person
" be not nominated to be the defendant."

liy sect. 22, "No suit or iiroceeding in any civil Conrt shall abate
or discontinue by reason of the person by or against whom such
suit or proceeding shall have been bronglit or continued dvinir or
ceasing to fill the character in the name M-horeof ho sluiU iiiiyo

sued or been sued, but the same suit or proceeding shall ho con-
tinued in tho name of or against the successor of such person."
By sect. 2'6, " If a judgment shall bo recovered against tlie person

or officer named on behalf of the institution, such judgment shall
not be put in force against the goods, chattels, or lands, or against
the body of such person or officer, l)ut against the property of (lie

institution, and a writ of revivor (c) shall be issued setting forth tlio

judgment recovered, tho fact of the party against wliom it sliall

have been recovered having sued or having been sued, as tho case
may bo, on behalf of tho institution only, and requiring to have tlio

judgment enforced against the propertj' of tho institution."

15y sect. 25, "Any member who may bo in arrear of liis subscrip-
tion according to tho rules of the institution, or may be (.i/c) or sluiU
possess himself of or detain any property of tho' institution in ^
manner or for a time contrary to such rules, or shall injure or
destroy the property of tho institution, may bo sued in tho iuuuncr
herein-bofore provided ; but if tho defendant shall be successful in
any action or other proceeding at tho instance of tho institiitiun,

and shall be adjudged to recover his costs, ho may elect to proceed
to recover tho same from tho officer in whose name the suit shall
bo brought, or from the institution, and in tho latter case shall have
process against tho property of the said institution in the manner
above described."

6. Trade Unions.

By the Trade Union Act, 1871 (34 .0 35 F. c. 81) {d), s. 9, "Tlio
trustees of any trade union registered under this Act, or any otlior

officer of such trade union who may bo authorized so to do'hy tlio

rules thereof, are hereby empowered to bring or defend, or Ciuiso

to be brought or defended, any action, suit, prosecution, or com-
plaint in any Court of law or ecjuity, touching or concerning tlio

property, right (e), or claim to property of tho trade union ruiid
shall and may, in all cases concerning the real or personal proportv
of such trade union, sue and be sued, jdead and be imi)lcade(l, in
any Court of law or equity, in their proper names, without otlior

descrii^tion than tho title of their office; and no such action, suit,

prosecution, or complaint shall bo discontinued or shall aliate liy tlio

death or removal from office of such persons or any of thcni, but
tho same shall and may be proceeded in by their successor or

successors as if such death, resignation, or removal had not taken
place ; and such successors shall paj' or receive the like costs as if

tho action, suit, prosecution, or complaint had been commcnifMl in

their names for tho bonefit of or to be reimbursed from tho funds of

such trade union, and tho summons to bo issued to such trustoo or

other officer may bo served by leaving tho same at tho registered

office of tho trade union."

By S9 d- 40 V. c. 2',

iinvritingof the chie
triido unions rogiste
or Ireland, of tho ass
tivily, change its nai
of tlio total number o

I " No change of nar
tviuh union or of an\
coodiugs may bo cont
niiiou or any other ofli

b;i(lc union notwithsti
Tlio trustees or olfici

(iiid in the body of the
(idilitioii of their or hi;

durscnient to bo mad(
'J

of tho
statement of claim as b(
fl'luVh i.s (lulv registorc
Art, 1871." 'Tl.o office
['"• ' defendant

'J is tj

I nion, wJiicli i,s duly r
IS authoi'izod by tho rul
Miod

'J
in tliis action on

iJ;

r) See nmv nnto, Ch. LXXXIV.
) Amended by 39 & 40 V. c. 22.

(r) Cp. IMirls V. Faffc, 1 Q. B, D,

476.
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Trade Unions.

" ^o rhaiigo of namo sIi-iU nff <. •
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"^ '"^e
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Tart XII.

Liability of
hundredoi's.

Action will

not lie unless

loss exceed
30/.

ProceedinffS
before action
brought.

CHAPTER XCVI.

nUNDUEDORS.

The statutes now in force, hy -n-hich hundredors arc liable for
damage done by rioters, are the 7 .t- 8 0. 4, c. 31 {n)

; for'dunm-P
to threslung niacliines, '1 A 3 W. 4, c 72; for robbery of wrecl-'ot'
shi]i, 17 <1'; IS V. c. 104, s. 477. All the prior statutes relative to
such luibihty are repealed by the 7 it- 8 G. 4, c. 21. IIuudnMldi-s
arc now only liable for damage done by riotors acting fchniimsiii (h^
The proceedings which must be taken previous to the action aii(i
those in the action itself, will now bo considered. '

'

The ijlaintift' cannot proceed by action, unless his loss exceed
;}0/. ; for a loss amounting to that sum or under, his roimdv
IS by summary proceedings before justices at a special pettv
session (c). ^ '

Proceedings he/ore Action hroii(jht.]—Vvo\ioufAy to the commence-
ment of the action, there are by the 3rd section of the above Act
certain acts required of the party injured, such as, that he or his
servant having the care of the property injured, shall, within scm,
days after the commission of the offeiK^o, go before some near rt^i-
dent (r/) justice, and state on his oath the names of the ottViuknN
and submit to an examination, and enter into a rccoo'iiizancc to
prosecute. The examination of tlio party musftake ])hcr within
seven days exclusive of the day on which the offence was com-
initted {e).

Al! the persons damnified, who have any knowledge of the cir-
cumstances of the offence, or all the servants who had the care of
the i)roperty damaged, and have any knowledge of such circum-
stances, should go before the justice to be examined

(
/'), It is not

necessary that both the person injured and servant be oxfuiiiiK^d !,i)

if the former has no knowledge of the cireunistanc(>s of the olhnuv
being such a knowledge as is availablo in evidence, then tlio
servant or servants who had the care of the property should bo

{<i) Sect, a is rei)ealed by stat. .36

& 37 V. c. 91, Sched.

(/;) Soo Kuss. on Crimes, by Pren-
tice, 308.

(f) See 7 & 8 G. 4, c. 31, ss. 8 & 9.

As to tlio mode of assessing damages,
see J)ii/^o of yctrci/K/k v. Tliiiii/i\i/ nf
JtrM-/oin;'i ]t. .t Ad. '273.

(^0 Sue Bull. \. r. 180.

((') Pfllfir V. Hitmlnd of ll'oi,f,ir,/

9B. &C. 131. •
• '

(./') See J)i(h' nf Somerset V. iriiii.
i/ni/ of Men; l B. & 0. I(i7 ; (i D. &

|

11. 1?47; Xcs/kiiii v. Arni.ih-iiiKi, 1 Ij.

& Aid. lie. But soo Liirr'v. I„.
\

hahitauts of Jlru.rtowr, 3 I). * \(1
.).')().

('/) }l<itf<: V. Hundred of Kltlwriic,

1 M. & Al. 1«5.
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The writ must bo serv
of the high constables

(

which the offence happe
been abolished in most
statute jirovides that wl:
shall bo upon tho chief
of tho county ((/). The

(/;) See lio/Je v. maid
llt/ioriie, supra: Dk^-c of &
V. lliiiii/ird of Mere, 4 B & (

CD.A-li.247.

(0 rd/t ir V. Hundred of jr
9B.i-C. 134.

-^

0) I'('iee V. I)ihiibita>its of
twc, 3 D. & Ad. r),50.

{/) linihnm v. Jlnndrrd of
!'"' I^l'll' >'•. P- 1«6. Sec B
forms m Chit. Gen. Prac o
1.W, 1st eil. 580. .Ml.

(/) See tho 3rd section.
WSeo A//,w V. H,mdr

|.I!oli.Abr..',20a,
1)1. 8; I jJn

(«) Jdtriii V, [,,!,ti!,!>!r.it^ of J!,-

<N..i-M 114; 2 A. / E.'
Attinns no loiifrer abate by ,],
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J:S'£ijESSrSo^^^^ Act, his Cn.P.xm
.soiA-a,it(0, Tho party is not, it seems "^nT'"^ *^*? *°'."^"t or his ^Tll'
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beh.rea jusico to a Ao^ositionpreLmlTi^.^'^- ,

^^° ^wearing
siibmi.ss:ou to examination within theS I^'^l'^^'f^ ^^ a sufficient
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Limitation of Action 1 TIir nnf
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""'^ '^ ^' '"^ "^^««'
action upon this statute for an iniurv sn.f

'

i"-"^
?''^' '^""ff '«

Ills testator. '^J^'y sustamod in tho lifetime of

I'rccess >,,, ci

to enforce th^

by writ of sum

>
or, "the men in-

ofthohun,irc: --, i::ih;^c;;^;y,^!!f""«V't^;r'^uuanrs
kbiting withni the hundred of -__L iTTT"'

o^- 'themenin-
or otbor LJfo district gonerallv nr^n „ V •

''o^nty of- .
-.

nanio(;>). ^ •'"^' ^^'^ ^o*: against any of them bv
Tlio writ must bo served unon fV,n i.;„i, __ , ,

.

m uiuui liKo lusirict gonerallv nr,n ,> V --".^ ^"'"uy ot "

namo(;>). ^ •'"^' ^^'^ ^o*: against any of them bv
Tbo writ must bo served unnn fJ,« i

•
i

of the high constables (i? aSv) <?f Sf^'^""f
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which the oftenco happiner^if the officfoTh 'I
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W See lio/fe v. Hundred ofMom', mta- JJ,d-e of SonwrJt
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OD. i-H. 217.

"^'^•io/,

9B^/a is/;
^"'"'"''^ "•^'

"^"'i/"''''.

0) /»;"•« V. Inhabitants of Brox.
('^«r, 3 D. & Ad. 5,50.

"^

(/) (->«//««) V. Hundred of limn.

f",
Bull. X, P. lUG. Soo som'a

orms m Chit. Gon. Prac. of tho
Lw,lsteci.580, .581.

°

(/) See the ;3rd section.
{w)Sco T,Um V. Hundred of

|M,Abr..520a,i.l. 8; 1 Jjrowul.

M.'Uamy^Tnliahitfmfsr.f ;,',•;..-.•

4.^, i-M. IM; 2 A. /e 3«y'
Adinns no longer abate l,y death.'

See Ord. XVTT r i „ i

^21.1.;3(rUaIod;^^^-'*''=-'^».
-") «oo 2 Saund. 37fi f • T.l -^tq

(y) See It. of S nr;^ TV
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Paut XII.

Appearance.

Pleadings,

Judgment by
defar't.

Defence,

Amendment.

Costs.

^^xecution.

Humlredors,

such sorvico give notico tlicrcot' to two justices rosi(]in;> i,, .,„(|

actinjj for tlio liumlred, &c. (r). If tho writ bo a;,'iiiiist tlui in-
habitants of a countj' of a city or town, or tho iuhabitauts of
a franchiso, liberty, citj', towa or place, not being part of a Imu-
dred or other like district, it may bo served on any peace ollicer
thereof (s).

Appearance.']—Tho coustablo, upon being served with tho writ of
summons, may enter an appearance, and defend tho action for and
on behalf of tho inhabitants of tho hundred or other like district
&c., as ho may bo advised (t). If ho do not, however, tho plaiutilf
may proceed as in other cases. This appearaaco must bo entered as
dii'ected in Vol, 1, p, 251 c< scq,

rieadings.']—As to tho form of tho statement of claim, sk 2
Saund. 316, 37G b, e,/, 31' f, 379 (w). It is delivered as in orchn.irv
nncna * •cases.

Tho constable may allow judgment to go by default, with the
consent and approbation of the two justices to whom ho has "iveu
notico of tho sorvico of the process (x).

"

The defendants might formerly plead not guilty, and give all
defences in evidence (y) ; but now defences must bo spcciallv
pleaded as in other cases. '

'

Ammdment.']—As this is not a penal action, it was within tlio

statutes of jeofails, and amendments might be made in tho saiuo
manner as in other civil actions (z). As to amendmeutu in "oiienil
see now Vol. 1, Ch, XLII, "

'

'

Cosfc.]--Tho plaintiff iu this action, if he obtain a verdict
unless an order bo made depriving him of them, is entitled to
recover costs («). So the defendants will, it seems, be entitled to
costs, if they obtain a verdict, as in other cases, if no order be
made to the contrary (ft),

•

Execntion.'l—Th.Q execution is hy fieri facias against tho inliahi-
tants of tho hundred, &c,, generally, directed to the sheriff of tho
county in which such hundred, &c. is situate, and indorsed thus

:

"Tho within damages aro to be levied according to tho statute
7 tfc 8 (?. 4, c. 31," adding tho solicitor's name and rcsidcnco, and

situate, and all matters which by any
Act the high constable of a hundred
is autlioiised or required to do in
either of such cases shall be done by
the officer so served, who shall have
thp same powers, rights and reme-
dies, and be subject *o the same lia-

bilities as any high constable would
but for tho passing of this Act have
had and incurred under any Act of
Parliament, and in case of tho ter-

mination of Ixis office by death or
otherwise his successor shall act in
his stead."

/') 7 & t) G. i, c.

«) Vol. 1, p. 23').

U,

(0 7 & 8 G. •!. c. ;il, 8. 4.

{It) Sec Harwell v. Wwtcrstnko
{Hundred), It Q. B. 701; 19 L. J„
Q. B. 206.

'

W 7 & 8 G. 4, c. 31, 8. 4.

(y) See Vid. Eut. 211 ; Lil. Eut.
296 ; Hans. Ent. 4 ; 1 And. 1.58.

(::) Jleancroftx. llundrcd^ufBurn-
ham and Htniie, 3 Lev. 347 : 'Mnr'irk
V. Hundred nf Ossu/.itou, Hurilw.
409; Andr. II o.

(rt) 2 Saund. 378 b : linMilfi' v.

-??(//'«, Cowp. 485 : JntJifiin y. JldL
2 Wils. 91 ; Vol. 1, p. 075.

(//) Greeihani v. Iliiiidirdnf Theilc,

3 Burr. 1723.

the day of [\w m
lUiikc.-. iiro^'i.sion f,

writ is (k'livored :

liny of (ho itilial)i

directed by tho (ill

points (lut tho mod
of ilci'.'iiding (lio a,

rciinl.ui-.si.'uioiifs in
to tho county riitt!,

do not eoiilributo t
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,.
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Pl-os. Wlien ^h
^"' '^'^'^''
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dnrolcd by tho (Hh sertion of tlm A Thn ifi

° "'!v^t proceed as
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of Jpl.^iidui^ flm ucOii. The Mf ; c ^ .

'° ^"1" iis expenses

to tho county r„to, and < heT^thse jJi the"^''"!'
^"* "'"tributing

do not contribute to thut rate.
""" """'^^^^ ^^^ «iich town« as
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Part XII.

Limitation of
actious by.

CnAPTEK XCVII.

EXECUTOES AND ADMINISTEATOES.

1. I'rocccdiiitja l»j Executors and Adim nistrators.

Limitation of Actions 6y.]—It is not comi)otent to an executor to
maintain an action for a debt which accrued to his testator, and for
Avhich the latter might have sued, more tlian six years before tho
issuing of the writ. Thus, -where A. had a right of action a-Tuinst JJ.

for a debt in respect of which the Statute of Limitations bean to run
iu September, lSii(5. A. died on tho 31st of May, 18(J2. His executor
proved tho will on tho ll2th of Julj',- and commenced an action
against E. on the 6th of November:—It was held, that the Statute
of Limitations was a bar to the claim, notwithstanding a jury (or
an arbitrator) might think that the executor had conmienced" tho
proceeding u-ithin a reasonable time [a). Where a party brin"s an
action and dies before judgment, tho six years being tl'ion expired,
his executor, &c. may bring a new action, provided ho dcjcs it

jn-omptly or within a reasonable time, and which time is generally
considered to be a year {h). But in this case, as the action no
longer abates by tho plaintiff's death {R, of S. C, Ord, XVII. r. 1)
liis executors should now got leave to continue tho action under
JLofS. 6'., Ord. XVII. r. 4. [iiee ante, p. 1033.)

Before the statute 19 tl; 20 V, c. 97, s. 10, it was held, that when
a person died abroad, to whom a right of action had accrued dnrin"
his residence there, and ho never returned to this country alter tlie

accrual thereof, his executors might sue for it, although more thun
six years had elapsed since it accrued (c). That statute abolisliod
the exception in tho case of absence beyond tho sea, but the same
principle would still ajiply to the other disabilities referred to in tlio

stat. 21 Jac. 1, c. IG, s. 7. It seems that, in such a case, the exe-
cutors are bound to sue within six years after their testator's
death (().

When tho cau.^o of action accrues after tho testator's death, tho
statute does not begiii to run against his administrator until
letters of administration aro granted {d). So, in an action by an
administrator upon a bill of exchange payable to tho intestate,' but
accepted after his death, it was held that tlie statute began to run
from tho grant of tho letters of administration, and not from tho

00 Rnny v. Bricc, 18 C. B., N. S.

393.

{/>) Matthews v. I'hiUips, 2 Salk.

421 : Kinsei/ v. llawunl, 1 Lutw.
200 ; 2 Sauud. 03, u. {g) ; 2 Wnia.
Exors. 13li". And see Adum v. In-
hubitauls (if llrixtol, 2 A. & E. 389

:

Cnrlvwi'! v. ]-jirl of Miiniiinitiiii, 26
L. J., Q. 15. 1«1

; 7E. & I3.'283; 27

L. J., Q. 13. 439 ; Wins, on Exors.
8tli ed. p. 1892 et scq. As to tho
effect of tho death, i:c. of paitiea to

au action, sec auto, p. 1020.

{() ToiiHuend v. Deacon, 3 Ex. 700

;

18 L. J., Ex. 298.

{d) Itimiock V. Garviek, L. K., 5

Ch. L -,,211.
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Taut XII. not uaming himself executor(o). So, one of several executors ninv
sue for ij;oo(ls taken out of his possession (/)).

Bj' li. of S. 0., Old. X VI. r. 8, " Trustees, executors, and athiiiuis-

trators may sue and bo sued on behalf of or as representing the jn o-

perty or estate of which they are trustees or representatives, without
joining any of the persons beneficially interested in the trust or
estate, and shall be considered as representing such persons; but
the Cou"*' or a Judge may, at any stage of the proceedings, order
any of such persons to be made partes, either in addition to or

in "lieu of the previously existing parties" (7).

Action before An executor may commence an action before ho has o])tainod i)ro-
probiito. Stay ljate(?-); but if ho does so the proceedings will be stayeil until ho
ot procoetluigs.

j^^^ proved the will and given reasonable notice thereof to tlio delVn-
dant(<!). An administr. tor, whether ciaii tasfamento utinexij or not
cannot comnieuco an action until ho has obtained letters of iul-

ministration {t).

As to when an executor can sue as such for work done or goods
sold and delivered, see Mvsvkij v. liendcll, L. E., (5 (I. B. liJ^S • 40
L. J., Q. B. 338 : Abbott v. Farjitt, L. E., G Q. B. 34(j; 40 l' J
Q. B. 115.

Writ of sum- Writ of Summons, <f'r.]—Though the iilaintiiT sue as exeoutor or
mous, &c. administrator, the writ of summons by which the action is com-

menced need not, in the bodj' of it, describe him as such. J}iit by
Ord. III. r. 4 {(inte, Vol. 1, p. 226), if the plaintiff sues or the dciVii-

dant or any of the defendants is or aie sued in a reproontativo
capacity, the indorsement must show, in manner ajipcaring l)v

the forms given by the Eules, or by any other statement to the
like effect, in what capacity the plaintiff or defendant sues or is

sued.

An executor or administrator, in proceeding to arrest the de-
fendant before judgment, may swear to the debt accordiu" to

his belief ; he is not obliged to swear positively to it, as ho would
be if he were not suing in autre droit («). Executors who held
a party to bail without reasonable or probable cause, for a debt
alleged to be duo to their testator, were within the 43 G. 3, r. 40,

s. 3 (x). If the plaintiff, after having arrested the del'cudant, dw,
such arrest is no bar to a fresh arrest in an action by the exe-
cutors (y).

Before the G <& 7 V. c. 73, .;. 37. it was not necessary for the exe-
cutor or administrator of a solicunr before the commencement of

(«) BrassingioH v. Ault, 2 Bing.
177.

(j») Godolp. Pt. 2, Ch. 16. s. 1.

(7) See Goodrich v. Harsh, W. N.
1878, M. K. : Simpson v. Dfiiiii/, 10

Ch. D. 28 : Jennings v. Jordan, 6

App.Ca8.698; 45 L. '1.593; ulL.J.,
Ch. 129.

(»•) Woolridge v. Bishop, 7 B. &
C. 406.

(s) Webb V. Adams, 14 C. B. 401
;

23 L. J., C. P. 9(i: Tarn v. Com-

mcrcial Bank ofSi/dnci/, VI Q B. I).

294 ; 50 L. T. 3Go ; 32 \V. K. 4li2.

(0 I'hillips V. RurtU'ii, 3 C. & P.
121.

(«0 .Post, Ch. CXXVII. Seo form
of affidavit to arrest by executor or

administrator, Chit. Forms, 748.

{/) Fevhij V. liecd, 5 B. k Aid.

515 a ; Browfidd v. Archer, Id. 513

;

1 IX & R. 67:

(/y) JM/in V. J-:raii>.: 1 C. & J. Hi.
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Staying pro-
ceedings till

probate.

Other pro-
ceedings.

Eevocation of
administration
pending
action.

Costa.

Executors and Adminibtrators.

tion, ami tlio otliui- iiibolvent, tho dofoudant is not ontitlud to securitv

for costs (/). Sei' F(//. l.p. 398.

Tho Court will, on jiropor cuuxo being shown, stay tho proceed-

ings till probato is tukon out, and nolico thereof given to tlui

dot'ondant (,(/). Taj-mont to an administrator is a good discluir;;o,

though a will exist and bo afterwards proved (//). In an action by
an administrator, tho Court refused to allow the defendant to plru'il

that tho 8Ui)iiosed intestate had made a will ivud ajjpointed exe-
cutors (/i).

Tho subsequent proceedings, together with tho verdict, jmlg-
ment, and executi' i. are also tho sanio as in onlinary case>:, As
to an executor, &c. ubtaining leave to issue execution on a judgment
obtained by his testator, &c., see ante, p. 9J9.

llevocation uf Administration fending Action,^— IJy tho 20 (f- 21 V.

c. 77, a. 70, "Where bol'oro tho revocation of any toniporarv ad-
ministration any proceedings at law or in C(iuity have been 'cum-
monced by or against any administrator so appointed, the Couit in

which such proceedings arc pending may order that a suggestion
bo made ui)on the record of tho revocation of such administration
and of tho grant of jirobato or administration which shall have been
made consequent thereupon, and that tho i)roceediiigs sliall bo
continued in tho namo of tho now executor or administrator, in

like manner as if tho proceeding had been originally conuneuced by
or against such new executor or administrator, but subject to such
conditions and variations, if any, as such Court may direct."

CostsJ]—The costs are now regulated by Til.o/,'?. C, Ord.T.XV. {see

ante, Vol. 1, p. G72), as in ordinary cases. vSubject to this rule, if tho
judgment be for the i)laintilf, ho is entitled to costs as in ordinary
cases; and where the judgment is for the defendant, he is, in general,
entitled to costs as in ordinary cases. Before the stat. 3 it 4 IV. 4,

c. 42, s. 31, an executor suing as plaintiff was not generally hold
liable for costs, but by that statute " In every action brouglit by
an executor or administrator in right of tho testator or intestate,

such executor or administrator shall (unless tho Court in which
such action is brought, or a Judge of any of tho said siqirrior

Courts, shall otherwise order) bo liable to pay costs to the deien-
dant in case of being nonsuiiod or a verdict passing against tho
plaintiff, and in all other cases in wJilch ho would be liable if sucli

plaintiff werosuing in his oisn right and ujion a cause of action

accruing to himself, and tho defendant shall have judgment fur

such costs, and they shall bo recovered in like manner." This is,

however, expressly repealed by stat. 42 it 43 V. c. o9 (2nd Schcd,,
part 1), and stat. 4G & 47 ]'. c. 49, s. 4, and is only useful as a
guide in applying Ord. LX V. As a general rule, executors plain-

tiffs are or will bo made personally liable to costs when they do not
succeed (/), and it is incumbent on them to show some facts which

(/) Sijkcs\. StjJies, L. R., 4 C. P.
645.

{(l) WM V. Atkins, 14 C. B. 401
;

23 L. J., C. r. 96: Tarn v. Cum-
htircial JUihk of S^/thitt/, 12 Q. B. D.
2!)1 ; 50 L. T. 305'; 32"W. R. 492.

(/() Prosscr v. Waqncr, 1 C. B.,

N. S. 289 ; 20 L. J., 'C. 1'. 81. See

20 & 21 V. c. 77, sa. 75, 77, 78.

(() lioynton v. Boijiituii, \ Ai)p.

Cus. 733.
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torts.

ExecutorB and Adminiitrators,

(4) This section applies to oxocutorships and trusts coustitiitod or
created either before or after the coiumoucement of this Act."
The power to compromise pivou by this section is not confined to

debts but extends to all claims (7).

Continuing Actions commenced hi/ Testator.']—As to what actions
commoi ced by the deceased can l)o continued by his oxocutdr or
administrator, and the procedure in such case, see ante, pp. 10'>(i md
1032.

"

2. Proceedings against Executors and Administrators.

Limitation of Actions against.]—\n action cannot bo maintained
apainst an executor, until ho has taken upon himself to act as sucb
or proved the will. And if the Statute of I>imitati()ns has not com-
menced to run in the testator's lifotinio i* runs from the date when
letters of administration or probate ai obtained r). Then tore
where a testator died abroad more than six years before tlio com-
moncemont of the suit, but his executors in this country liiiil not
proved the will, nor iu any manner acted as executors, untilwithiri
eix years, it was hold that the yiatuto of Limitations was no biirf.s^
But when the debtor died after the fitatute had ixgiiii to run, and (iii
consequence of litigation as to the right to probate) an exp'cutor of
his will was not appointed until after the expiration o-^^ tlio six
years, it was hehl that the debt was barred, and that the creditor
was not entitled to a reasonable time after grant of probate wifliin
which to bring his action (<). Where an action by a creditor
against his debtor, commenced within six years, abated bv reason
of the death of the deftmdant intestate, the reasonable torni al-
lowed for commencing a fresh action against the personal i-eijre-
pentatives, in order to prevent the operation of the Statute of
Limitations, dated from the granting of the letters of administra-
tion («)•

Under Ji. of H. C, Ord. XVII. r. 1, an action no lon£?er abato-<
by the death of the defendant, and therefore the ])roper cour.se is to
obtain leave to continue the action against his representatives as
pointed out ante, p. 1032.

By the 3*4 W. 4, c. 42, s. 2, actions of tort may be brou-'lit
against executors or administrators for any wrong done bv the
testator, &c., within six calendar months of his death, t<) the
property, real or personal, of another: provided the actions be
brought within six_ calendar months after they have taken upon
themselves the administration of his estate (x).

{q) In re Warren, IFeadon v.
linidinq, 53 L. J., Ch. 1016; 32 W. E.
916; \V. N. 1884,181.

()) Darby and Bosanquet, Stat.
Limit. 33.

(s) iJouglas v. Forrest, 1 M. & P.
663 ; 4 Bing. 686. And see Murray
V. liaat India Co., 5 B. & Aid. 204

;

ante, p. 1113.

U) Jf/ioi/rs V. Siiwfh,(rxt, 4 M, k W.
42 ; atHrmed iu E'.. Chamb., 6 M.
& W. 351. And see iu equity I'reake

V. Cranefeldt, 3 My. & Cr. 49i).

{>() Vto'lewh V. Earl of Moru'uui-
ton, 7 E. & B. 283; 2(5 L. J., Q. B.
181, in Ex. Ch.; 27 L. J., Q. B.
439. See N/iiri/is v. ]>ardl. JUtrt.. G
H. & N. 120; 29 L. J., Ex. 472. See
as to actions which do uot abate on
the death of the defendant, ante,
p. 1026.

(.!'! «eo rownll v. Em, 7 A. & E.
426; 2 N. & P. 671, where a tort
was waived, and money had and re-
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otherwise forinorly Com Di
mniistratiou" (D) ; ^^ /,,,
iii-di, Frecm. 3.31.

^^1")
Com. Dig. "Abatemo

j*) 1 Roll. Ab. 928, "Exe
(') 1 Sauud. 336, n. {n)

;



Procee,li.,s a.alnst Execnton and Administrators,

-An executor is not boimrl fr, ,.i i ii. ^

s.post, p. 1122.
'""'^'^ *« 1^'«-J tho Statute of Limitationa. Chap. Xcvii.

Parties to Action. l—Jt thorn ha c^ ^

^i:: r^-^-=Sa^~=?^'^=s s-°
tho action .nuHt bo n-^ainS Lor a "ho

':/'''""^'^'- ^ oxocutors
th.ox...futor.s (lioH, tho action must .n .1 -T^i:' ^" " ^^ «"'^ of
and not a^.unst tho oxocutor. S t ?« Z""' 1^" *""-'™i- «»lv.
thorr. are several executors .lofor"d.in fT'^^'T^ executor

(/,). 1
traut jointly tho plaintiff ~:".^,,;,;; ,

P'P'i'l plono a-W^inis-
is shown to have as.set.s

C,;). An '^nn^f
';-'"''st ono only, who

thou.-h ho has not pnn-od },{« te;-^'.'*"'".]!''
' ^^^\ acto.l aVsuch?

IS not noccssary to prove that lie nti, "mv j';'-'''^\^° «"'^''' '^'1 it
tostatur as executor {d). As to exoni f . ^ T "''^''^

''^"'"'T of tho
sued on hehalf of or^ ^s represoutS '

""' /"^"^ini'^trators being
represontativos, see Urd. XVI. r. 8 ante .. n'fi° ""t

^^^""^ *^'^y a™
jouuler can only bo taken advantaffo of hv nn r^".?''^' '

^^^" ""»-
wanting parties {e).

'^ncafeo oi b> an application to add the

Writ of Siimmons.l—'ExccnI-nva r>^ „ i • • ,

described as .such in the bo^S h^^v^tT''*'"*"^' °*'°'^ '^^t te Writ of sum.imlorsements to bo made on tho wr t i >"/ '^/i^^^'^^- As to tho mens. ^
"

.

/.p. 220. An executor is thus 'deLXi '

'r "

""'"'
I'" ' ^ l^-

last will and testament of C ir ?hw ,

'" ^•^^''^'i^or of the
thus :-" Administrator of tho troods eh. f fli

' V' '"'"""i«trator
deceased, who died int.^state."

chattels, and effocts of 0. D.,
As to what causes of action TnnT, i,„ •

Executors or admir istttL 'L '
f
T'^^' "''"'"''•

P' l'I5.
order, unless where thev havo nvn • ^^ •''™-^''"'' »^der Jud-e's

jiidfrmout or
onlir for ad-

e ™ bp sht. JW« V. J?^r.y,
H.&.N. .(,.); 30L.J.,Ex.l3],au

a.liun agiimst m innkeeper for the

L.K
,

f ,. ,„(,; -l^ L. J., Ch. 8,V,.

(-) «ef jinst, p. 1149. This was
otherwise tormerly Com. Di> " L]

-fiiw, Freem. 3.51.

^^1")
Com. Dig. "Abatement" (F.

"wiEoII.Ab 928, "Kxecutors."
(') I Sauud. ;B6, n. (») 2 Wnis.

(y )
See post, Ch. CXX VII

the personal estate of a deceased per?

ministration.
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Paet xri.

Exicutora and Adminhtratora.

had bcon made for the administration of an estate, would restrainby injunction i)roceedinf,'s aj,'ainst tho executors or aduiiuistrato'rs
Under tho present practice an injunction cannot bo granted, but aii
application may be made under soc<- sub-sect. 5 ()),' to tho
Court in whicli tho action is ponding b ty all further proceedings
in tho action (0- This application mu... bo mado to tho Divisionm which the action sought to bo stayed is pending (/A and not totho Court in which tho administration decree has been made U-)
unless, of course, thoy are tho same. It may be mado to a Jilastcr
at Chambers (/), and should be mado on summons (?n). A Couutv
Court before which an administration suit is pending has no iiowcr
to stay proceedings in any action in tho High Court (»).
Tho principles upon which the Courts now iict in "'rantin<' or

refusing tho stay are tho same as those on whicli tho Couit ofChancery formerly acted in granting tho injunction (o). The stiv
will not bo ordered unless and until tho judgment or order for
administration is actually mado (;j), nor even then unless it is %
decree under which tho plaintiff can go on and prove for his debtsand costs (7). Tho rule is stated by Lord Redesdalch) to be tint" Courts of Equity will not restrain proceedings of creditors at liw
against executors to obtain payment of debts merely on a bill iil,.,]

by othor creditors to carry t)ie trusts of the will into execution

son, pursuant to tho niueteenth sec-
tion of the Act of tlie thirteenth and
fourteenth years of Victoria, chapter
thirty-iive, may ho mado hnniediiitely
or at any time after probate or letters
of administration shall have been
granted; and such order may bo
made cither by tlic Court of Chan-
cery upon motion or petition of
course, or by a Judge of tho said
Court fitting at Cliambcrs upon a
summons in tho form used for
originating proceedings at Chambers

;

and after any such order shall have
been made, the said Court or Judge
may, on tho application of tho exe-
cutors or aihiiinistrators, by motion
or summons, restrain or susjieud,
until tho account directed by such
order shall have been taken, any
proceedings at lav, against such exe-
cutors or administrators by any
person liavhin- or claiming to liavo,
any demand ..pon tho estate of the
deceased, by reason of any debt or
liability due from tho estate of tho
deceased, upon such notice and terms
and conditions (if any) as to the said
Court or Judge sha': seem just; and
tho Judge, in taking an account of
debts and liabilities ])ursuant to any
such order, sliidl. on tho a])j)lifation of
tho executors or administrators, he at
liberty to direct tliat tho jjarticulars
only of any claim or claims which may
be brought in jmrsutmce to any such

order shall be certified by his chief
clerk, without any adjudication
tUerein

; and any notices for civdi-
tors to come in which mav lie iiub-
lishod in pursuance of anv such
order, shall have the same foi'cc aiul
effect as if such notices had been
given by the executors or adiiiinis-
trators in pursuance of tlic twcutv-
uinth section of the Act of tlio
twenty-second and twcuty-third
years of Victoria, chai)tcr tliirlv-
nvo."

(0 See the section, ante, Vo; 1

p. ;J(;0. See Ci-owk V. Jlii^s.-,!/, i c'
P. D. lao.

'

(/i) See the cases cited ante, Vol 1

p. ;5(il.
'

(/) See nnte, Vol. 1, p. %2.
(m) See ante, Vol. 1, ji. ;j(i2.

{11) (MbiM v. I'nil.r, -1 Ex. D. ,315
{n) See per CulUni, L. J., Cnnclc

V. llKKsrll, .1 C. P. 1). at p. 180.

{p) Id.: Hush v. Jliyiis, 4 Vcs.
038: 'IVfwucy. liichaydi,, \\ Siin. 'IG;
9L. J., Oh. 293.

(7) Id.
: Uankln v. llnnrnoiL 2

Ph. 2J; 5 Hare, 210; 1,0 L. .T., Ch.
44U : Vostirlou v. Ciiskrlmi, 2 Keen,
774 ; 7 L. J., Ch. 302.

{)) Per Lord Jifi/rsi/nrc ju l.aiyon
v. Jiowai, 1 Sch. & Lef. 2%. 21)9.

See also Jl'/ii/iiker v. U'ruiht, 2
Hare, 310; 12 L. J., Ch. 211: I.fe

V. l\nk, 1 Keen, 714; G L. J., Ch.
03.

Procei'di

nntil there i.s a (

Court jirocoods
favour of all cred
their jtrioritics a
execute its own
course of pavmor
the f)laintitf can p:

AVhero tho plain
obtained, tho Cou
stay his action or
ings [11).

Lfnle.ss the exocu
required in sup])or
are {,,).

Jf tho stay is ord
bo at liberty to pr
debt and the costs o
Costs incurred by tl

generally be allowce
Tho proceedings v

estate; any right o
executor personally 1

Tramfer of Action
tho Chancery Diyisic
rending, can, after t
ininsfer to that Divis
This power is confine
m-\i{d). Thetran,sf(
JUfhce tho plaintiff's
transfer see fully unte,

Jiid'/mcnt in Defam
(leluult m appearance,
fiiin. Such judgment f

and costs to bo levied

\MM' h,uh',i v.Fielrio,,

l^o'<!i^^ y. Ch;,, Dick.'3a3

l;
' ["''{"'ff'"", Id. 008

i J''.' (i. i: Hm. 71

7

(/) /<v' V. ./',„/.; C L. J

*V«M,.', 8 Ch. ]). 1,,,,. ''i,f
aso It was held that an o
to%'nju,lg„K.ntwasno?«:

6„iri
"•° ^"""=-"' ^- 11



Proce,,linrjs arjainst J-xccittars "nd Admiia'strators.
iinhl thoro is a decree- buf f +i,

---*

their pnorities a.s t£j"Ln h",°"^'^?
^^ bo Aid , £ fn

^
J'^

^
oxcnifo its own decree if if

^"''' ""f^ that the (W ^ *?

course of pavmen " ^. P°™"*^ <^'ourts of W f? u
''°"°*

tLo plain(i| inp" ove aU fS '"^^ "'-° i« - clee 'J u^d'o wh'\'

obtained, the Court will nofnn£^^T^ ^'^ ^'^"'' the^Soe is.a. h. aeon or prevent h.^ ^.^^^1^^^^^^
LTnlo,s.s the executor admits fhnf 1 i

qj^^^«upportoftheappHStti--^£-^^^^

'- it'iiiSf ir;t:'s \r"f^- "^ '^^ ^^--s that the p,., ,-.
;IobJ and the cost.s'ofThe 'ae on

" "
1 "f,?""" P-ccedJJ^/ "hi^

(
u,st.s j.icurred bv the nhiintiti II ^

"'*^' application to w
generally be allowed (af""''^''

^'"'^ "^tice of\he decree wil S
I ho proceeding's will onlTT !,„ ,

-

"'u not

r^Kli"?, can, after The orde fo;
°"? '-^^ ^d-ninistrnttTn Sn '^ ^^^'J^f^r after

JU'l'co the plaintift-H rightsM '^7,*';*^
f,"°'^

or otheS 1,^
transfer see fully „,,,,r,^.//0;

3^As to the application i?/the'

Juiliiinent in Defmdt nf I

case it ,van iH-M that „^ th.s kst
tosi™i,,,i,,,,,!./,l„-'r °''J«'- nisi

the do-

(,'/) Id.

381/ ^'^^ '^•^w^er, G Ir. Eq. I{.

.S!'} ^^'"-les V. ropplcwell Ifi Q-

V.-U. L. T. 079.



1122 Executors atid Administrators,

Part XII. fendant have any, aud if ho has not, then as to tho costs to bo lovicrl
out of the defendant's own goods (/).

Stiitcmeut of Statement of Claim.']—The statement of claim is filed or dolivoiod
claim. as in ordinary casce. In an action against an executor or adiniius-

trator as such, it should apjiear that ho is sued as executor or ad-
ministrator (</).

Defence and
Bubsequeut
proceedings.

Proceedings
where ])Ieiie

adiniuistravit

pleaded alone.

Defence and suhscgitent rroceedings.]—The defence is regulated by
the ordinary rules {see ante, Vol. 1, p. 297). It appcarsj" however
that an executor may plea<l a general denial or non-adiuission of tho
facts .stated in the statenu^nt of claim (//). If the defendant alluw
judgment to go by default, or expressly confess tho actidn, tins is
deemed a confession of assets, and he will bo estopped from donvino
it afterwards in an action on the judgment suggestino- a' do-
va.stavit(/). lie should, therefore, pk'ad to the action, unless ]io
wish to acknowledge assets (y). If ho disjiuto his being executer
or adnunistrator, he should plead it specially (/,). One of two
defenduiits cannot plead that tho other is not executor (/).

It is not advisable to plead any false idea(7/(). If iu"an action
against several executors, one of tho defendants pleaded sev'erullv
no unques executor, tho plaintiff may discontinue as to him •iiiil

proceed against the others {n). An executor is not bound to plead
tho statute of limitations (y), but of course by not doiu>' so ho
waives the benefit of tho statute.

' °

If tho defendant plead plono administravit or pleno admiiiistravit
pra>ter alone, the plaintiff in his re))lication mayoither deny it, orjio
may confess it, and move for judgment ou a(biiissions in Uio plead-
ings [p] of assets in futuro ujjon tho former plea

( //) ; or, uixm the
latter, judgment presently of tho assets acknowledged to be in tho
hands of thj defendant, aud of assets in futuro for tho residue (/)).
In either of such cases tho plaintilf may sign judgmentOf assets
(piando accidorint, &c. (</), after getting tho damages assessed wlicii
necessary (/I : and when assets embraced by such judgment coiiio
into (s) tho hands of tho executor, ho may "apply for leave to issue
execution under Ord. XLII. r. 23 (c), as pointed out^)(/s^ p \v;

(/) 1 Saund. 33", n. (10) : Gorton
V. (ii-fyori/, 3 13. *• .S. !)0; G L. T. Go6:
Siiiitli V. Tni-lunii, 2 Kxcli. 207, per
l'(irh\ B. at p. 201); S. ('., 17 L. J.,

F- 1!I9. The statement at p. 610 of
tl. l'2th ed. of Chitty's Forms is

wroii^'.

{q) Drai,' of Bristol v. Oui/.ie, 1

Paiind. 112 ;'2 Wnis. Exors. ' 1,)21.

It has been held sii/firici/t if this ap-
pear on the writ {Jolinxnii v. Iliirgcus,

47 L. J., Ch. .Wi) ; but it should al-

ways bo stated in tho claim.
(/() Huiith v. Uamliu, W. N. 1881,

110.

((') Skellon V. Hairling, 1 Wila.
208: Re llignin's Truats, 30 L. J.,

Ch. 405. But see Bird v. Ciitmcr,

Hub. 17S.

0') 1 Saimd. 219 b : Lmiard v.

tSimpson, 1 Diiifj. X. V. 17(i; 2 Sc.
33.) ; 2 Wnis. Kxors. I.);i2.

(/) Ante, Vol. 1, p. 281: Tii^„u v.
Aimlall, 11) L. J., (I B. i;U.

'

(/) f<co Atkins V. Ilioiniln-cii, 2 C.
B. (i.it.

"

(;//) See post, p. 112."). ,'ieo S,rl,!

V. hradshaw, 2 C. &U. 118; 2 Dowl.
280.

{>') 1 Snund.207, n. (^0. Xowflic
plaintiff may jrpt an order to .strike

out the defendant who is not an ex-
ecutor, Ord. XVI, r. II , ante, ]i. lOiJO.

(«) In re Gnrr/itt, 18 W, li. (JSl,

(p) See ante, Vol. 1, p. 757; Chit.
Forms, p. .540.

('/) See J/dra v. Qiiiti, T. R. 1.

(») See unto. Vol. 1, p. 201.

W .S„iitU V. Tati-hum, 2 Ex.205;
17 L. J., Ex. 198.

Proceeds

But if tho del
tioiied, and also i

to wliich such pl(
replici.tiou, tho jd

this is S'j if tho p
fe.ss tho defeiico (

of a.ssets in futur
if the plaintiff ha\
as ill ordiniiry cas(

pica ; so that, if su
(as a ])lea of no i;

.sniiallyliable, not I

and judgment and
ingly {f) ; or if not
the testator did no
liable for tho costs,
action signed agaii
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do Iionis jti-opriis [n''

If an action be cc
for any specific debt
w) practically defeat
rlauitiff .should app
Olio ci'oditor common
degree [z), commence
nitut, 1: J must be fin

(0 See post, p. 1125.
{u) Siimrev.ArnisoH,

MorJuillv. Jn/dn; 9 B
1 f'nuud. 3;i0 h, n. (10)

(.') Ill fc JliidcliJfV h
i'j>«iie,'.Soritfy V. j;adc/ii
e«. ilic rule was othen
t>eo 11 \iu. Abr. 200'
"A(liiiiii.-c.2; Toller',:

(.'/) hi.
'

W By 32 & 33 V. c. 46
reciting that it is exijedien
tiio ilisnuction us to priori
lufiit between siiecialty i

contract (li;bts of deeea.sed
IS enacted by s.l, "that in
ii.str,a;oiief the estate of ev
who shall (lie on or after t
ofJanimry, 1S70, nodebt.
ft such [iwaon shall bo e
niiy rnority or preference
ii'wly that the .same is sect
Miscs uu,i,T a bond, deed,
'"^'rumcnt under seal, or is

i;i;':'!:,7,™"«ft;'.f«iaspoci„
out .111 tho creditors of sue.

iaify
.1, ,1 ,

' J •'' .'Oil jie
'"11 he treated a.s .Stan, in,r

>l''B'-^e. and be ,,,,id nccordi



thi.s i« m if tho plain ti ft'
•»,•,; *"'^' '" ^^^ ordinary w.v o ?

i?r;ti:;ii^S-^;;.s^s-ri^^^^
.s inordinary cases against :iefeS.'w;°'r'' '^"/^ ^° P™S
plea; so that if such plea be falsfM^fthi? tlT ? ^^ P^^''^'^'"! a falso
as a p oa of no unyuos oxecutoS, oftho^°.^^^ knowledge
.s(>iallyhable,iiotoiilyforthocosts

bi,tnl 1'
^" ^'""1" ^^ por-

an' jmginent and execution nS be is
t:''!'* '''"*^' ^"'- ^^^"'S,

i.!,'ly yt) or if not false within h I nt 't
''^''SUlll.st him accord

tlie testator did not promise or V^ knowledge (as a plea t ,nf
lif>Io for the costs, a/ul ffJ^cCent ft'^T"''^ ^° p'™^^^^^^^
action signed ngai,i.t liim would be of

^'^^ °^' "*^''- c^»«e of
Avliich ho j.lamtitf mfglit aftorwardr.T

'"^^ I"""''"- *c., unon
-lanfs hands proceed^ «« TbovfmlJtT/l'^^

'^^''^ '"^ "^° ''S-
"inuwhatoly have aA/«. for the costs do '^'^•.^"'' ^^^^ ^ebt, and
do bonis proj.riis («).

"^ '"° ''°*'^^ ^^^ ^oms testatoris, et si non
it an action be commenced a^ain^t nr, . .

ior anj- specific debt, he niay voC a .ih .T''^''\^' 'administrator
so rracically defeat the plaintiff (")[n ^ T^^"' "'^''itor and

t'c'i ,>

'"''^' '-^J'Ply for tlio aSiintm nt of
^™'^"^ ""'^ ^he

one ci'chtor commence an action <.,:i "^ '^ 'oceiver(y). Tf
•H-ree ^, commence a subsoouent nnr

*'"""'"' "'^'I'toi-. ii onual
meat, l.Muust be first .aSod *

^'*'""' "^'^ ^''^ ™cover ^dg.

1123

Chap. XCVII,

Proceedings
where it is

pleaded with
other defences.

Executor's
right to prefer
creditor.

(0 Sec post, p. 1125.
(«) !i'/i(in- V. Anihoii, 48 J. P 7r,s

1 .^numl, .m b, n. (10)
"^

^- ^''^
'

(.') h n' lUidcliffc, Enropau As.

M. lh(. rule ^vas otherwise at law;Vo U Vm Abr. LW ; Com C'
STi.

• '^'°""'' 2«^' 2sy

W By 32 & 33 V. c 46 r i „n
recitiuffthatitisexpedientol'boSh
.otamct.ouasto^.riontyof pay-mtut Ijcuvceu specialty and siS.

contract ,i,.bfs of deceased porso™^''
;seuantcdby.s.l,

..thatintheadnxi-
i'.stra ion of the estate of every person
wl.odmllclieo„orafterth7litday

Jan.mry, 1S70, no debt orhaS
»t sue

,
,,„s„„ shall bo entitled to

1' ril) ttiai the same s secured hvn,
?>f

s undn-
a

bond, deed or oth"'n^rumcnt under seal, or is'other.Wso
J or constUutofl a specialty Jebt

."!,;',','
"'" ">;'""« of «u,.li i,orso„:

>"gKc, ana bo paid accordingly out

I'.-ov?dedX';7
thaUhli'?^''?*^

••

^t prejudice •'^oV affect^ f»»

S?for°na?5r^"'!^^"^^5
forthep"^'^?'il;[,5-n;^^
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deceased debtor h,fL™*P'' °^ ^'«

made for t o
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Part XII.

Warrant of
attorney hy
one, bad.

Judgment in
general.

On plea of
judgments
outstanding.

In action sug-
gesting devas-
tavit.

Executors ami Adminiatrators.

If a warrant of attorney bo given by ono of several executors to
confess a judgment against all, the Coart will onler it to'hn
delivered u]), &c. («).

Judf/ment.^—Tho judgment by default is interlocutory or riml
as ni other cases. If interlocutory, it is the same as in ordin'ux
cases, and the damages are assessed and final judgment sio'ned' ^m
stated rn^ff, IW. 1, p. 201.

o"^^'!, as

Final judgment against an executor or administrator sued n-isuch for a debt or damages, after a verdict againsi him (oxccntwhen ho pleads certain pleas false to his own knowlod<'e, a;; a nl,...
of no im(iues executor or administrator, or release to'^himself^ ;'•

that tlio debt and costs or damages and costs be levied of tlie "oo,l"^
and chattels of the testator in the hands of the defendant if he'^h'ivn
so much tliereof m his hands to bo administered, and if not fiirm
the costs to bo levied of his own goods {b). But if the dofei.dmtsued as executor or administrator, pleads either of the above i)l',.|

'

and it )s found against him, the judgmont is do bonis testatori^
'.j'

&c., et SI non, &c., do bonis propriis, or perliaps unconditiomillv (hboms propriis (c). There is not much difference between these in,],,
monts

;
for if the sheriff return, as ho might do, not oniv imu',

T'\-^'^^
'''''° "" devastavit to a Ji. fa. do bonis testatoris the

plaintitt may sue out an execution immediately against tl e (Iof(Mi
dant personally. It seems the sheriff runs no great risk bv return"
ing a devastavit, lor the judgment and the fact of no assets bein.",
tound IS sufficient evidence of a de-astavit in an aetim a"'un4him for a false return. If the sheriff d- not return a (iovastivit
the remedy to get execution against the (-x-ndant personajlv isby an action on the judgment suggesting , bvastavit, or fonnerlv
by a scire fieri inquiry, which, howov x, was unusu-i! Tho
above is a statement of tho law as it stood before tho Judicature
Acts. Ihose Acts have placed it in tho power of tlie Juil-rf, f^
direct exactly how the judgmont shall bo entered, but thevlnve
not altered the principles by which the discretion of the Jud-'i'%lioul(i
be guided, and it is submitted that the old principles aiiplv lud
consequently, that the above statement still holds good.

'

If the executor pleads judgments obtained against An/j.^'c//', nud any
one or more of them were avoided by the plaintiff's pleadin- tli'o
plaintiff has judgment against the executor do bonis luoiniTs [,l\
But It he pleads judgments obtained against the testator, and tlrit
ho had not sutlicient to satisfy them or any of tlicm. if any ono or
more of the judgments were avoided, still" there ought not to have
been a general judgmont against the executor, or at least not until
so many of the judgments were avoided as to leave assets in tho
executor's hands (f).

In an action against an executor or administrator, suggesting

(rt) Elu-ellv. Quash, 1 Str. 20. See
post, Oh. CXIV.

(*) 1 Sauud. 330 : Enuse v. FAhcr-
iiigton, 1 Salk. 312 ; 2 Ld. Eaym.
870: MtivsluiU v. inidtr, U B. Ix. C.
655.

(() ':ro. 7'
;, utors, 31 : lIuU v.

Wluekr, Cro. Jac. 617; 1 Saund.
330 b.

(rf; ' Sauud. 337 a, n. See Mm--
th/i.'. \. U'l/i/o; supra.

(.•) Td. But Fee cases cited IIiltu

to the contrary. See auto, p. 1122.

ProcpcdiiKj

a dova.-itavit, tho jm
pnis(/).
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as assignee, the jud;
As to tho judgnio!

CWi.]-If tJioro b
Pi. "/ S. a. Ord. I,.\

Ly Ord. LXV. coNt^
tlio Court or Judgo (,.

all former rules on i\,

following jiiiragcipl,,

4

formcily acted, ur(j

principles they aro sti

\Vhen tlio defeM(hi:
outstanding, or pi,,,,

admitting the truth oi
the defendant is not

1

thereto when ]„. j,],,,,,!

till, adinitCng the trii:

adnuttcdiii j)arf, „ud
formerly the jiractico

i

tost
3, even out of tlie

pl^dntiiV was entitled f

iiieut might L(, entered
jf an executor or

withm his own knowlc,
orareloase tohimsell'
tho like), ho is liable'

1

solutely. K li„ pj,,,„i^
own knowledge (as tluitw the like), hois liublo
(hlionally, i)rovido,l thei
satisfy them (,/). ]f ],„

(/].l Sawiid. 330 c, ,1. (V
anacf.on being I,rounl,t ai/,'

.lev«sf,mt l,y the iumu,,^t
ee 1 Nauiid. 219 o, „ n
(want V. Vr,(ii,r„, L M
fi; 30 L. ,r„c'. !••.,

: \Mr It iTcililor amy by )„•

osoM.sn.d,ttoia«;sto,uu,v

^^r-Jjf'/I^W,, 27Ch. I). ,

,W-Iiaym. iw3. S,.„, „« f

an.Iastoro,„dr.s, 7V,,,,,'^,4'
«"'. 1 13n,K. X. (;. s!).

(/'iheotormsofjadLrnu'nfol

(0 ImMrn V. T,yJ,, 2
,(0.7;,/,w,/,vv. lUihH. 1 ]i ,"H: iUtqa V, //VVA •^ •!' ',



I

pnis (/).
J ^'"<^"* '^eainst the dofondant i. do bonis pro-Hhoroaij (ixociitor or admi'nW 4.

as assi,-noo. tlu, i„d^„„ont is"S comt' Jfnf"'^''^ ""^' '"^'^^ liableAs to the
J U.1 ..nunt uf a^^^.ta .^ a ,0' t ?.'' ^'7^'"^^ ^'Z)-

' '^•' ^60 ante, p. 1122 r/^l
CW«.]-If there bo a v,.,.,?,Vf f .t,

^^'

r;';l-f fv^ ^-^^'- -'Sc rtSt'^"^^' ^° ^^' -^i-^ to
iv M/. /'A-r.,.OHt«urJp, e ;ii"-,rif

>>« ^^i "rdina^y cases rn

"1 -'-naer ndos „„ tho .si.bj v Tl„f "
'-^•' ?'''^ ^hi.s rule ovo t dS

lollownig ].ara;;rap),.M, whio st ,fn H P"""ple laid down in the fS
fonn.,!v acted, aVo ^£i£^'tm:T'H'''''^^^^^^iprniciples they an, .still J. ,,./_^";" ,tl'«orctiouarv power, but "3

't^tandin^. o,. plS f ,£ :^,E;-;
aJ.ninistravit, or jud^nents

"'••*f"'K the t, „ih of Ih, ,

'

;
r^

.
P''»ter, and the nhS

1. .l,.f' )„,,f ; - • ,
1'"''^ cakes iud<ni,nr.f .,,.. .piamtii^,

U2o

Chap. XCVII.

Against exe-
cutor aa
assignee.

Judgment
quando, &c.

Costs.

For defendant.

the deiVndant is nof li,ibI,/to costs (/-) x^ T "'— '« m nuuro

Against de-
fenduut on
jutin-nient of
assets m
future.

On pleading a
talse plea.

(./') 1 Sauiid. ;!;j(i (., „. (J) .

..;...,,/,,,,,,,,,;,. ii.'i-,,'-™

losaJ,isrigl,ttoi,;.l^S,
Xv^i^tt'

^*'v, v^v/,v.::i ,^^
^"^i;

!);'!t,

K'iulitinj, '2 -Rou-n ^^^Jl'nw// v.

2«a!.,S-2S''*'''"'-^-^'-8Co.l34;

KT6i^eSt'.^.;;^''''r'^Chit.
;i;"i<i;ythed.'9H6f?;///^f-r*,

;s.'-^^^=2wn,s.Vorf.Ttrt'd'

J'-XoiN. Sth el mo V, -^^i"«-
V. iJ/w'^a//, 281, i?-3Q7;-

^" ^"^'O'^



Execution, de
vastavit, ix,c.

1126 Executors and Administrnf I 'VS.

Fart XII. pkno administravit, and a pica such as iion ii rsutnpsit, whiili
tlioujj:h fals'>. is not so witliin his own know!' (Igo, and tho '^>liiint! ;'

joins issue on both, and oithi r is found in th') defoi.daiit s Aivou)
ho is ontitleii to judgment and the >;)sts(o). Wheio the defeiuhi'iL
pU^adod a fai.io plea and plono admiiiistravit, if the plaintiff took
judfjment of itssets in futuro upon the latter pica, and went to
trial upon tlie other pica, !.- would be entitled to coNts it' lio
obtained a verd.i a, to bo 1> -.ioa de bonis proprii;, of the defondinit
if there were nut sufficient eiletts of testator to sati^fj- th' ui ; ?,).

'

Excci'tion, Dtva^ttvit, (£'c.]--The oxecv.iion .-hould follow th.o
judg.'ui'ut. Except in the case of a jndgnjent oi rtsyVii 'piam!',
&c., ti)o execution is the same as in ocdiaai'y cas( . [we u„te. I'ul.

]

'

Ch. LXXIV.). On a judgment agaiii'-t an exeruti,v or adniinistra-
fcr, that the ]ilaintiH: recover the debt and costs to be levied out of
th.' a.ssots of tiio testator if the defendant has so much, but if not
thoii the cade, yai of the defendant's own goods, the usual writ of
fsiewuion against him, for the recovery of the diht, is a fieri facias
u'o bonis V'statoris((/); but if the sherili' returns to this writ nulla
bona testaioris, and a devastavit (r), the ])hiintiff may imniediatclv
Hue out a fieri facias do bonis i^ropriis (.' \ or an elegit (?), against
the property of the executor or administru! or, in as full a manner
as in an action against him in his own > ight (»(). You cannot
however, sue out these writs of execution against the property
or person of the executor or administrator, upon a judn-ment do
bonis testatoris (which is the only one here intended), iuiIchs tlio

Action on sheriff has returned a devastavit (;>:). Therefore, if the sheriff
judgment. retul'ns nulla bona merely, the plaintiff, if he can prove a de-

vastavit, and of which the sheriff's return is ovidenoo (?/), may
either proceed by action of debt upon the judgment, sugfcstin"
a devastavit, and if he succeed in that action, he may hare exe-
cution against the defendant personally as in ordinary cases (:)

•

(o) Igqiihlcn v. Tcrnoii, 2 Dowl.
P. C. 277 : Edwards v. IMIiel, 1

B. & A. 25t : Ragg v. Wclh, 8 Taunt.
129 : Marshidl v. WikUr, 9 B. k 0.
655 ; Hogg v. Graham, 4 Taunt. 135:
Cockson V. Drinhwutir, 3 Dougl. 239.

(/)) Denrnc v. Grhiip, 2 \V. Bl.
Eep. 1275 : Marshall v. ll'ildcr,

supra : Hindsley v. liusselL 12 East,
232.

{q) See the form, Chit. Forms,
p. 544.

{r) See the form. Chit. Foi-ms,

p. 546.

(s) Doct. Pfan. 169. And see
forms, Chit. Forms, p. 546.

(0 1 Croni. 346; Tidd, 9th ed.
1034. As to a cu. sa., see 2 H. 6,
c. 12 : T>ro. Executors, 12.

(» .'• Rast. 323 b, 326 a, pi. 6.

(x" ' d T. Thomas, 2 Dowl. 87 ;

IC is; : ^'ii: McStephcnv. Hartley,
20 L. T. 225.

(y) T,cnr<ard v, Simpxcn, 2 Bing.
N. C. 176: 1 Hodg. 251 : Cnnprr v.

2aylor, 7 Sc. N. R. 950; 13 L. J.,
C. P. 92 : I)atvso)i v. Orenoni, 14
L. ,T., Q. B. 286. ' '

'

{z) 1 Saund. 219 a. The plaintiff
(a creditor of the testator) liaviug
recovered judgment for liis debt iu
an action against the exeeutor at'fer

issue found for the plaiutiil' on a ploa
of plene ailministravit, sued tlie exe-
cutor in an action on sucli judgineut,
suggesting a devastavit :-lIel(l, that
the defendant could uot sliow that
the acts of waste complained of were
committed hv him heforo such jmlf;-
ment with tne concurrence of tlie

'
• t would aniianit to no

en the iilaiutiff auil

>uld therefore nega-
" 'lent, which the dcfeii-

.'stojiped from doing

;

J/tt/HW/ry, L.K.,SC. P.

i., C. P. 22 : cp. In re

Botvdiii V. Lcytaml, 20

: 61 L. T. 117.

plaintiff, ;

assets as
defendau
tivo the
c... •

.'.

Jc^ .. .

m '. '',

Ch. '•-
.,

Procecdii

or forncrly ho mi
reiiK'dy was soldo
to the^o two moci
vastav.'t, 1 Saund.
On a judgment

Iilaintiff recover b
testatoris si, &c., o
the cxeiMition purs
as to the debt am
propriis ; and on a
thcii^ it seems a ca.

the judgment was i

secni, the execution
ditionally de bonis

]

Where an execut
and caiTies on the
recovered against tl

theicunder directing
his hands as oxeci:
sheriff is not justif]
of the deceased in si
Where the execute

earries on business a:

if they were his own
execution on a judg
vJiilst he is so carryi;
Where judgment c

plaintiff is entitled to
Urd. XLII. r. 23 (ni
issue execution, and t

or oi'der an issue to b
summons and sliould
assets against which tl
the judgment have co
what .such assets cons-
made,

Other Proceedings hj
a writ of execution oi

flW, l,p. 810. As
judgment against a tes'
As to executors payi

sufficient, and as to th
f' 41, a. 37, noticed ante

(") See Crawford v. Keht
J.l;l Saund. 219, n. 303:
V. t'liinrs, 1 Str. 631 • 'iT,'
"Jo. ;/,„.,/ V. Thomas, 21
V. lakHurd, Id. 623 ; 2 Lti



Procecdl^ys ayainst E.eaUors and Administrators.
or fomorly ho might suo out n Rr.,-,.« r • •

r..nH.,iy ^-.s seldom adoptcl i/'jn h,?" ZT'-^"^'
'^^'^ ^^^tter

to those two modes of ])roceediii.. ?„t i .
""''° I^irt'cuhirly as

vastav.t, 1 tiaund. 219, n. (8) 2 ,^,,;"''
^.'^f,^

'^ f'vidonco of a^de-

Pl^nntitf recover both the d2 ZulZ Z t'T'''''''''
'^^^ tho

th. pxonition pursuing tfe terms of
71.'' ^-'T'"' ("''""^''^ P u""

as to the debt and c^.ts^i^'Z ZSf'^T^' ^ '^-'^'^'oth
propnis; and on a return of nuinLn, 1

"^ ""' "on do bonis
thc-ii It scorns a ca. sa., M-hon t innM "''' t^statoris nee prop"
the indgnu.nt was unconditionally .' ""^'^^ ^'^ i-^.ed; 0^1 tf
seen, the execution may, fol w ,i.'^J'""'^I»•"I'"••S then, it would
d.t,onany do bonis propriis."^^ »J^p ^.TJJ"^'^'^*'

"''^o be uncTn-
^\ here an executor before prob-itell; 1

•

and carries on the business of ho decnV'f"* ^'V^*^'^
^^'^ goods

recovered against the agent as oxecSoronT' T^ i"<lffment is
theiciinder directing thc"sheritV tn il ' ^^ ^ ^'"^ of fi. fo. issued
his hands as oxecTitor ;f Ih do Se^tf'J'^^ "^/'^-^---'Sshentt ,s not .lustified, as against the !-„ '° "'.'"""istered, tlio
of the deceased in such agent^s EL^^^^^^^

an seizing goods
nhero the executor, pursuinfTVP'^:-

(ames on business and, in ^ doin" Z'T''^^'' "^° ^^'^tator's will
It thev were his own, a creditor "^"nnoTS'^o'/^ /^'^^'^^"^'^

''^^«"^'S ^
execution on a judgment against "ho oxeo?,."'V^'**°^-'« ^^^^^^ in
Mhdst he is so carrying on tho busi essM ^"' " '^"^^ ^"«"»Tcd
Uhero judgment of assets in f ,1? ^ 7"

,

summons and should be supportcdX n. «-f'°"''*
^° '"'^Jo V

0<//«' Proceedings hi or anninot r

1127

Chap. XCVII,

Form of exe-
cution for debt
and costs.

rroceedings on
judgment of
assets quando.

v.^«^«<W,l|.'623;2Ld:B^:,f
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Part XII.

Liability of
lit'irs.

CHxirTER XCVIII.

I'ROCEEDINGS AOAIXST AN HEIR OR DEVISEE OX THE BOND, ETC.
OF ANCESTOR, ETC.

1. Actions against Heirs,

Liahilitij o/.]—An lieir is compellalile to iiay tho judgment and
epocialtj- debts («) of his ancestor, to tho extent of tho assets which
have come to him by descent (i). Even if ho alien the property
which has descended to him, before action brought, ho is still
liable to the extent of tho value of the property so descended (c).

For simple contract debts, and debts by specialty, in -nhicli tho
heirs are not expressly bound, heirs or devisees are not liable at
law; but by the 3 & 1 W. 4, c. 104, and 32 & ^ilj V. c. 4() {uute,

J). 1123), all real estate of the debtor, not cliarged with or devised
subject to the payment of his debts, is made assets, to bo adminis-
tered in cq lity for paj-mont of such debts pari passu with debts
by specialty in which tho heirs are bound {d).

Writ of Summons.1—Ii there bo no devisee, the action should be
against the heir only. If there bo a devisee and heir, the action
should bo against them jointly (c). If there be no heir, then the
action should bo against the devisee only(/). T'are is no occ.a-
Bivjii to describe the defendant as heir or devisee in the title of the
action or body of tho writ of summons ((/). As to the indorsement
on tho writ, see Vol. 1, p. 22G. The defendant cannot be arrested
before judgment (A).

Stntement of Statement of Cl(mn.]--The statement of claim is filed or delivered
claim.

jjg Ijj ordinary cases (»').

Writ of sum-
mous.

(rt) See per J/('//(47ii, L. J., ItrUish
Miitnul liirfisliiuiit Co. v. Unmrt,
L. li., 10 C'h. at p. 577. The remedy
given by the 11 G. 4 & 1 W. 4, c. 47,
s. 0, applies only where a debt iu that
.sense exists between the jiarties in
the lifetime of both. It does not seem
from the wording of this enactment,
that it gives any remedy against
the heir or devisee for broaches of
covenant, where the damages are tin-

liijHtdaied, and the breach is subse-
quent to the death of the covenantor.
See Furhy v. Jlryaut, 3 A. & E. 839.

{h) As to what are to be considered
assets by descent, sec 2 Suund. 8 g,
iVc.

(c) 11 G. 4 & 1 W. 4, c. 47, 3. fi

(Sir E. Sugdeu's Act), which Act
rejieals the 3 & 4 W. & M. c. U

;

6 ic 7 W. 3, c. 14 ; aud 47 G. 3, c. 7.

See Com. Dig. "rieader," 2 E. 2

:

Hope V. JUigiw, 3 East, 2.

('0 See Kinckrly v. Jtrvis, 2a L. J.,

Ch. 538.

{>) 11 G. 4 & IW. 4,0.47,8.3;
2 Sauud. 7, n. (4).

(/') Id. s. 4. And bcs Wilson v.

EniMeii, 7 East, 128, 133.

(S) Vol. 1, p. 220.

(A) See post, Ch. CXXVII.
(«) See, as to the form, &c., 2

Sauud. 7 d.

A:/e»ce.]—Besid
lip to tho action, tl

that lie has nothii
scent excepting a
wliich case (he pla
ciderint (/,•), and afl
possession, as direct
tant on an estate fo
possession to tho ai
defendant cannot p]
for tho obligee maj
ciitor (;/,.). Neither
Ijeyond tho amount
dosrendod («).

If the defendant c
(lonyiiig the plaintiff
and show the quantit
if issue bo taken on t]

heir has other hands b
M-iiich he knows to bo
iio pleads .iens por d
something, Jiowever, si
the i)Iaintiff (if ho ha-
tlio statute (r)) will bo
non at common law ft
ilefendant, in the same
the law IS the samo w]
pi'W, or pleads a bad
iwnost and fair, and th
l'"'"'t mil allow tho d(
c-it tactnm. however is
foimd false, still the i

oiil.vt'']. I'orinerly, ifon 10 action, instead c
I'liglit dointir until ho s
15 was abolished by th
deiendaut must now dofc
out^-e^p. 1137.

(') -' >Sauii(i. 7 c
WBiuAbr., Assets per E

H'. Wws, 203
^^*' ^'°^^'''-

JJ^oni,ei„K,sdl^;r

f'A'r-voL.
If.



^<=t'om against Ihirs

up to the actionrtho' dSi^inf" '"'^'"'^ ^^^ ancestormi.U .,
tl^.tja ..s notiun, ^^^^^:£^l^^^ ^^^iT^^^t^.^^t ^^'

I amtiff may tako m,hZ^J^°J'^° of another, in WW,.

.s.cnt excepting a rovvr.f'"'""*' '""'th^t" ho'hr /^f'-'*
^°"'>- or -IlLTXl^

"Inch caJth^ji^JSST^fV^'^tunt on ho l5o"f7^..^^ ^"- ,?°'^«f«-c.
rM.Uint ,'7.^ ,.„.,^ ..

""^ ^'^^^'^'^o ju,io.„i .
y"o ot another, in What may bo

'" ««'e, p. 1120 . !,„, /f citato has como ,-,,f„ ^^eir.

"'l"'"t (k), and afterw^rS i,!^^
" J'" Smont of assets m^n V"'

^"
possession, as directed «tS J''??"?,'* T^'-'"

tho cstlTo ha^Tn"'^°-^'=- f^eir"
tant on an estate for years ?h« ?7' Y '^ t^e reJersio

'
)

""^ '°^°

possession to tho amount% f?
^^^^^^ndant s]ioiiId conT ''''^°°-

defendant cannot nH i f f^*^
^aluo of the ,•«,?• ^ '''^o^s in

for tho obli^^ee mJy at ]w'* i^^^"^?
^^ ^^^ oxoeutor wb '"? ^^^- ^^'^«

cutorf.O- Neither c.n b
'' '^'^^'°n' suo eitho, fb^!? ^^s assets,

beyond tho amount oTtt P^?''. «^at ho has kid^'^'."''
°^°-

cIesoendod(«). ' °* *^° ^'ent^ m tho repaS of fT°"* °^°°ey

,

If .tho defendant do not „Io. 7 •

^'°^^^^«
flenyijigtho plaintiff's cmVi"^ "°"'' Por dosconf
aiul sh,rw the\i,u"nS; of Sn°^ ^f "."'

^'° "Uzst col^.M°™° P^^^ Consequence
If issue bo taken on the nu W f'l'' ^"^ '^ ^r, by the ,n,

*° '''^'«'^' °* ^''^'^ p"e«
lie r has other land^ bt '"'"'^'ty of assets nulii- ^ /°™°ion law.
which ho W^to be'fob?* J^'\«^'

if th^ifond^ ir'}''
^^=^* ^t°

he pleads .ions por clesce^f
""^^* ^? found a^ahrJli^Y"^ "" ^'''^

.somethin,c., liowever smiil o. •

"''
,!•*

^^' f«"»'I tba? ho b
^'''' ^^^^^

the plaintiff (if ho ha?o LT ""'V
"^'^^'^t, to dischti? f?'"' /?'''^^^^d

|'-«^"tute(.)) willb? n^Sldt"' ""^ t^^°nt;!:t°cS na-
tion at common law for Hn i? '^, gonoral iud£?mo,,f ,

"^« ^^

Jefondant, in tho sorno L ''*'^*' ''amazes an r. /^ ''''f^ ^-^'ocu-

the law is tho '^r4Sr?bn b'
^' '' ^^''0S s own .^.T'^^^^^prW, or pleads a bad p£S \T,P'^<i^ P^yZJulfl- ^nd

honest and fair and «,!> i i •'l
^^^^' ^n «ucli cn><p« -Z?!,^

co-obli-

('"•"•twill allow tho &^°*^''V'^"^° "^o^'olyfromm ^^"".P^^^ ^^
est factum, bo. eve °ist "x-c"* f"

""^°'"l ^'^
(

" Th?i?^'"'?'
*^«

found falsf,, still tl, i 1
''^'^Pt'on to theabovo rni ^^ "* "on

o>dv(r). IWrlv ;f-' l^'V^"* ^'"'II be of tjfo °i
^o^' if it bo

«^.^|' ctior;^iij;j\?;j:^Jj-;-^ wore^int
alll^^^t'ST''^^^i"i?ht deiiHir until bn d ^f, ,

"^' ^'o nuL'ht T>r.,,Vi ! ,^° tinio

i"f? was abolishS bj tbo 1 1 r'^'il
^'^'"

^'g'S^) S, th
'^''' P^»'"'

defendant must now^defen I tfc
^ 1

'

^ [' ^' ^^ ^7 7 o '

^"'"^"'' ^'^''"^ 'J^"

«utp.f, p. 1137.
""'^ ^^"^ '^'=tion byhisnextiViomf ^' """' ^^^ }?"rrer abo-

'' "^cnu, as pomted ^^hed.

I') - hauiid. 7 c

(o^piow/.' o""'iR„"^A"^'"^•

93?cS:kS "• ^^'^«'^. earth.

'4'?^'«S;^/"^^'^2Ld.Rayn,.
(") ^ .'^auud. 72 b

'-ro. Cai'. .13(3 ^ "^^ ^Mhworthy,

4d
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Part XII.

Reply, &c.

Judgment in

general.

When the heir

has aliened

before action.

IleinKHii Devisees.

Ilerdi, &c^-li tho defendant plead rienn per descent ntthr

time o th«, wnt bronjjt. h pUn ti^^
JJ^^^^_ ^^^^^^^ 1^,^ ^^^.^

£o^S"at x^/Lir': thereon joined, and found for the plan,
mouj^ai, luiu,

;r,niiirr -if the value ot the lands, iVc. so
tilf, the jury ^i^, t^^*^"

S^;,^J have iud-.-ment of tliem (.}, in
descended, and t^''

; ^^^^^'^I^X b„th lo • the debt and costs U
a.'\\\o\\ case tho execution musi, uoiu. j"i i-""

t, i. -c i ii

ronfinaUo the value of the lands descended (/.). But if, under tho

old im tice the plaintiff had judgment by confession (^v;ithnut

confSsini the assets), or on demurrer or ml dicit it was tor th-.

Tebt and damages, without any inquiry ot the valu. of the Ian, .

descended r Or instead of replying m this manner the phuntirt

may take ssue on the plea of riens per descent, and it he have
may ^?'^^'^ '7"";.,^ , „..„ i^„p,^,,,.al udgment and execution at com-

L^r Iw a^ lu -e'mentUiJd (,/).
' In'stead of replying, the plaintiif

Say confcL the truth of the defence, and take judgment ol assets

•l^Thf "bsoql-'t proceedings to judgment are the same as in

ordinary easel On an issue as to tho value of tho lands, tho jury

shnnld of course find ^ uch value (c).
• . » .,

As to whei ].r'.bate, &c. is conclusive evidence against or for tho

r'ls^T IS to when tho probate is evidence without producing tlio

Sil^nil wm. And see I. o.-Ol. of the 20 .fc 21 V. c. 70, tho Act

for estabUshing a Court of probate m Ireland.

Ju<himcntA-li the defendant has pleaded non est factum or

hafco fe sid the action and shown with certainty tho assets

descended the iudgment is srecJaJ. 1h;,t tho plamt;ft recover lu3

deinama-s and costs, to be levied of the lam s de.comlod /)

;

Jut if Chavo pleaded riens p-r descent, and the phuntitf Imvo

taken is^ue thereon .t common law,, and it be found agam t

dtSJdantc.r judgr nt be giv, 1 against defendant by dohvn
,

Si- Sft or by confvssum (with, ut showing the ...s.ts doscena.d,*

Sui on any other matter or ground whatsoever, the ,r .gmont

mav bo SeroJ, in tho same manner as if the action had hoen

^l ^l ,ir,st the defendant for his own debt v ;
or it may bo

SSaStt^^-ned, at tb option of the plaintdf, 1 ho

think it more advantageous than tho general judgment (/-. Also,

f the ilaTn iff show that the heir has alread; :eceiv. d pro its from

the estate to the amor '. oi the debt, and tho . ciendant do not

?onrS hi mav have a general judgment aad oxccutum prc-

''n-th2"heir I ali od the lands prev'^^^ly to the suing out of

the writ, he is . ress -endered liable lur the special, >,
debts of

(«) llG-4&lW.4,c.47,8.7.
(b) Bmvn V. Sh'ker. 1 C. & J.

311; 2Tyr. 320.

fcl Id See Rcdshaw v. Hesthcr,

Carth. 3.53 ; Comb. 344 ; 2 Saund 8 a;

.go Hj.. fnrm of the rephcation. Id.

id) Mattheus v. Lee, Biinii's, 444.

(,.) Itrmvn v. SInikcr, 1 <-'.^« J;

583; ITyr. -100; I Price, N. R. 1.

(/) 2 Saund. 7 a, c, (n,). See tho

form,Chit.Fon.sp.650. As to tho

present law as to costs, ste \oi. 1,

Ch. LXVII.
, ^ „

(q) 2 Saund. 7 c, (n.) :
Bm-n%.

Shuker. 2 C. & J. 311 ; T.dd, >ew

Pr.ic. "ilG.

(/() 2 Saund. 7 d.

(i) Henmnyhii Ill's aif>\ Dv. Hi ».

hk ancestor, to tl
i "' -i, r. 47, a. 6.

tho time of the w:
tho writ brought,
tho plaintiff can h'j

only to tliat oxten
hoir, as at commo
acconhng to the s
descent, and, if fou
or special, as befor
have not aliened t

ncconling to tho
though, indeed, thi
if tho value of the It

E.recitiio7i.]~'WQ
j

is genoivd or special
cxeciitma as in ordi
the (lefondant in h
special, that *ho de
not on a verdict upc
have already found t]

;'ch a ca.sp must sue
mandiiig tho sher

a. deliver them t(

there.
"
fully levied (;

gen.'ir judgment, m
the .oner;., I writs of <

paiiieular land hy de
them

(q),

As to obtaimii^, ioav
i>ia>"'o,dr.,seean(e,p

EjirHtinnon Jiuhmxe,
been stated has, of co
heir; if judgment wa.=
obtained to issue execu;
terretenants, tho exocu
iip alter the 29th July
m execution, see ante, p,

2. AdL
.An, action is maintai

mthinthosamemaunei
action against an heir (r)

,,,

nG.4&iw.4,c.47

''^•>;J^;2Sauud. 8n.

,W
f""'

"m'd. 8 u.
1")^« the fonn,(. nit. Foni



have

-dctwns arjainst Ttein

only to tlKit oxtentr/-
^^''''^ ""'^ execuS fol .llf^''"'^,"'

«"d
heir, as at common ^li'w"/? ""^? ^""^''^^ udi«o, t1;/"^'°l'«

,

according to the s" t .to
^1

'
"! ,"'° Pl'^ntitV SoaJ T'""'} .*^°

dccout, and, if ?oun, f
°; ^^^ ^«^° i««uo on the plea of

''P'''''"^

i or special, as befoi<"; >*•""', '"''^5' ^^ave fudemen? m "^'"'^ PO''

haJ not aliened ioknrH ^'"\ .''^^'' -'SZ^h tif'lrTi
nccordin;? to thn «f ,fA '

*^^' Plaintiff niav u\ 9^^^^dant

•hough, i,*.,,"'.^,''t,':-
;;;,

-/^w v,S.".ct.'!*i;fi;{3;

ue«»Bral »t special If'S,
'^'' ""' "« jmlraiont f„, , ..

man,!,,,,.r.^'L-iS C"'- "' ''»""'". ofS'-lS'

As to ol)taiuiij lotfn 4-^ •
""uio 01

J-"'/o, .c, .. a^J^.TAVr' '"'^"*^''« - - Judgment of assets

beS sS3 iS'Sri:;? ''^ ^"-'-' '^-]-What has .
heir: if jud^^ment wa° obtaiSr^''^ "'^'^ *^ 'Actions a'aSsf^tr Pr"*'"°'^°"
obtained to issue oxf.pnfin'^ ,"°'^"'-'' ^ho ancestov . ^i ^"^ "''j-n,„.,t

An act- •
^"

^'^''"'^ ^^ "'"^ ''^''"'*' ^ew5ef5

devisees.

IJIIO. t&lW. 4, c 47 = 7
• ')T .,,T- ^''''^W, 2 C & T

2»ai,d.8a^"'*^-^"'2anie8,444;

("U'&uud. 8n.
(")S« the fonn, Chit. Fonn«, ,1.51.

4

„. (/*) See 2 Saund 8 n • q n
2 >^

See the forms Chit. Fot's isf"

-i"««..Dyer 27in^qB- ^^''^- See

««-^,4,8;,3&4tv 4Vm'^*^'on Exors i:>
"*• Wms.

D2
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Actions by.

Ihira itnd Ikvisies,

The Vet 11 a. -1 .0 1 W- 4, c. 47, s. 2 (Sir Edward Sugdoii's Art),

rend., wills iu fraud of creditors void as against them AMivu

the obligor of a bond, having devised his land, died boforo tho

passing of this Act, it was held that tho specialty creditor could

not nmintain an action against tho doviseo ulono, thero boiuy no

heir, under 3 W. <t- M. c. 14, s. 3 (s).
i , .,

A doviseo may maintain an action at common law, under the

Statute of Wills, against tho torretonant of land for a legacy

devised out of it (0 ; but it seems with this qualification, viz., that

tho Icacy be an interest which can bo euforce.l by an action at

lawfw") Therefore, if a testator devise an estate ui foe to A., and

it bo apparent that it was his intention to impose a duty upon A.

of paviu" a legacy, an action of debt may bo maintained against A.

for suchlogacy, if ho accept tho estate (*). Tho execution in tins

case will not bo limited to the land which tho torrotenant has m his

hands, belonging to tho testator, but will bo general against tho

person or estate of tho terretenant (//).

(.«) Hunting v. ShMnike, 9 M. &
W. 2.i0. See s. 4 of tho above Act.

(0 Eivtr V. Jones, 2 Salk. 41.'); 2

Ld. Rayiu. 9:i7. And see (1 Mod. 27,

per Lord Jlu/f : II'M v. Jigi/s, 4

M. & S. 11.3: Hopkins v. Miii/or of

iiwanscn, 4 M. & W. 621.

(n) liruitliwaito v. Skinner, 5 M.
Si w. ;u3.

(,() liraithirnite V. iSi'i«««', supra.

See per I'nrke, B.

()/) Jintil/iwtiite v. Skinner, m^va,

T^or Abini/er, C.B., and ysiFarke, B.

1. Jetions and Pro
Infanta

1.

Ax- infant cannot
licitor, and thero:
statute [b) ; for an
and pro.secuto it e
before the stat. 3
wlioro several exec:
them was an infant
.'iolicitor, and tliose
themselves and for
ever, whether this i

which inado plaint
former exemption

;

exception. If an ir

tho defendant may a
solicitor, if any, iss'

amend, by adding a

An Infant may sue
r. Ki, "Infants may
maimer heretofore pi
like manner, (lofcnd I
Any person may aci

(ff) Iu cases rolatiuff to
and education of infant
of equity prevail ; Jud
8. 2o siib-s. 10. Seo I,
"ort/i!/, -' Q. B. D. 76 • L
^Ch.!) 1,57; ami seo 3th re IM, 16 Ch. D.
Clark, 21 Ch. D. 817- /,
$<«. 25Ch. D. 220; 53]

31.;o,3L. ,T., Ch. 10: /,
*»««, 13 Q. B. I). 614. '

% uf infants, ,ind tho ca
estates, are assiRuod to tlio
™''°°C^l"»iveiy; ,,,,,1.
''» As totherif^lifsof

i



( 11.'j;} )

CHAPTEE XCIX.

INFANTa (a). > ^ yd 'i'Y - / «^ -^ -u^ <;^

I. Actions and Proceedinas b„
^^°^

^">"'*
.11,33

Actions and Proceedings
^^"^

"'Jiinst Infants ......
^*

ngy

OK tor, and tho«o who wore of a,to "„ A, ^'^'""^^'^^
""f^'^^t sue bythemsolvos and for the intaut ./^^ u ??* '^PP^it the solicitor forover whether this exception was not ffj"^'

^° ^^^^tionablo, how-whKh made plaintiffs sninj? as oxeo, f

"" r\7 ^^ ^^^^t « a?u^"
foimer exemption from wl,u.i,

^-''^^utors hablo to cost<, fiTI-'
exception I'f an infaTt commc'ranttP""^'^';^^ -as"fV'the
the (lelondant may applv to rmf -l 7 •

^^*'°" without a next fr,-m?^
-1-tor if any.L.5;:^ he^t W^'f^l^'^.^-^t^ eosts agTins'tho
amend, by addmg a nox^t i^^T^li^^l

'i,::^;^
--' loavot

manner heretofore prac Led in f .^i"
^^ ^^^ii" next friends in J?" ^'^^I"-'' V

l.kc.nn.„ner, <lefend'by ttfrgU'lla'S^^"-^^ f
ivi^''*"' ""d may,t«

'^^^^ ^"-^
A^.person may act as t^eUfe^KSS^it^^S ^^ Wh^

^

'"loresc Who may act
08 next friend.

{«) lu cases relating to the custorlv
and education of infants, the3
Ki^i?i6Th"^1,T-.V''
PWr, 21 ch. D sir- /,,:• £^'i

''^

to. 25 Ch. D 2"0 53 L '/'^T-

?0 W. E. 2^5 '
^'^'^- '^ee, and S. 0.

'i.b) Apun., Say. 6J q„„

12 Eq. at ,,. 123' ' '" ^''''"'' I- R-,
W 18i;iiz.c."6;B.N P ififiW Stat. Wo8tm.lc4S.w-.u_

2, c. 15; 2 Inst 9fii?'^. 'y^®8*™•

^«'"•^,Cro:Car ief ^"'"^^'''« ^•

2|3,n. (o':^^"e•e'^lv,£^2«aun^

^^^•f^^; 2 Sauiid. 2if2n ;;, fi^'(^)^M^v.7W/4',2^3,n.^6.^^
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Appointrirjit

aud consent of

next friend.

Substitution of

next friend.

Eemoval of

next friend on
inquiry
whether such
for benefit of

infant.

Infants,

iu the suit advorso to that of tlio infant (A). Prima fark. tho

infant's father is entitled to bo tho next friend of his child ((";. Tho

next friend of an infant need not be a person of substance (/,), and

the infant may oven be allowed to sue :n forma pauperis by next

friend (/). i , i - ,-,,

No ajiplication need be made or leave obtained to entitle an

infant to sue by a next friend. Th i next friend must, how-

ever, sign a written consent to his name being used, and autho-

vizin'f? Tho solicitor, if any, to comraenco tho action, and this

Bh()urd bo either written on the copy of the writ which is filed,

or on a separate piece of paper filed with it (//(). This is required

by Ord. XVI. r. 20, which provides that, "Before the niiino of

any person shall be used in any action as next friend of any iiil'uut,

or other party, or as relator, such person shall sign a Avrittcn

authority to tho solicitor for that purpose, and tho authority slmll

be filed in the Central Office, or in the District Registry if the causo

or matter is proceeding therein" (jj)- ^^>''^i- ^^''''^- »'• H expressly

provides that no person sliall bo added as tho next friend of a

plaintiff under disability without his own consent thereto (o).

If tho next friend die or become incapacitated from acting, or

unwilling todo so any longer, a new next friend maybe appoiutedon

an application by summons at Chambers for that purpose(//). Tho

Court will not discharge the next friend on his own application iiuloss

an equallv substantial next friend be substituted (7). And an allida vit

of the fitness of the proposed next friend should bo made in support

of the application (r) ; but this is not necessary when the next friend

dies, and the new next friend is appointed by the parenttil reliitions nf

the infant (s). When tho next friend dies, tho proper order for tho

defendant to obtain is, not that tho infant may appoint anew next

friend within a given time, or tho action bo dismissed, hut tlint

the Alastor may approve a new next friend, and notice of the order

must be given "to the plaintiff's solicitor (t).

In some cases, where the next friend is shown to be an impropor

person to act as such, the Court will order his removal (((), (ir will

direct an inquiry whether tho action is for the benefit of tho

infant (y), and whether the next friend is a proper person to con-

(/() 2 lust. 2G1 : Claridge v. Craw-

ford, 1 D. & R. 13. A defendant, or

a mere uorainoe of a defendant,

Bhould not bo next friend; In re

Buniass, 25 Ch. I). 243.

(i) Woolf V. Pemberton, 6 Cli. D.

19 ; 37 L. i'. 328.

(X) See cases post, p. 1135, n. (c) :

Jlarcnport v. Laroiport, 1 Sim. &
Stu. 101.

(/) Liiidsari v. Tyrrell, 2 D. & Jo.

7; 21Doav. 124.

(m) Soo form, Chit. F. 552.

(h) This is founded on the stat.

15 & IG V. c. 80, fl. 11. In Wxrd v.

Wnrd, Boav. 2^1 ; 12 L. J., Ch.

332, whore a person, who liiul boon
mndc tho ix^xt friend nf .an infant

plaintiff without his authority, and hia

given to amend by having a now
friend.

(0) See tho rule ante, p. 1022.

(;)) See form. Chit. F. 553.

(7) Jlarrison v. Harrison, 3 Beav.

130.

(>) See form, Chit. F. p. .")'):!.

(,«) 'I,il!,of V. Tid/m/, L. n., 17 Ell.

347; 43 L. J., Ch. 352.

It) alorcr V. ;;VM(T, 12Sim. 3.')1.

(11) See In re Iliir^iKS, /Inn/fit v.

IMtondei/ (C. A.), 25'cli. 1). 243; 50

L. T. 1(')8; 32 \V. R. 511, where a

friend of tho defendant's had brou

appointed, and was removed, tlidugh

nothinf^ was alleged against his cha-

racter or conduct.
(.A Cl,n,lin, V, Chirh\ 2 1',. T. .ini,

V.-C. S, : C/'oW.vv. AViT, W. i\. 1S»1,

iKune was struck out. aud leave was 46: Re Vorsellis, 50 L. T. 703; 30

duct it for him (,

y'lif will thoy do I

lit' i'xplaiiiing liis

liy (hfferent next

:

tin; most for tlio n

jiforeedings in tho
The next friend

costs, even though
ho n.-movod, and tl

a]!p.iiiited, if it can
person who i.s wil
wise (c),

The action shoii

suing by ]iis next
hy ('. I), his next fi

Tho next friend I

an.; give all consen;
1

1
tile evidence bei

eiiforcf! a coini)ronii,'

In tho coinnience
ntatoil that tho jihii

fnVnd, naniing liim
pleaihngs in oMier re
,is in onliiiary cases.
A next friend or ^

polled to answer inte
inspoetion of docuinc

AV. R. 9(i.-,. If tJie suit
ii'iniiT to bo not honei
infant, tlie next fri(>iid

allmvcil liis costs : C//11//,
"1 h. 'J'. 7-3.• Xd/der' v
Myl.&K. 21!).

(/) T'luwi/ V. Groves, ',

v..(
'. K.

(,'/) Simdheonrl v. Riitt:

24;:'t L. J., Ch. .332:
Axpreij, II ,Sira. 530;
«"'«, 40 I;, J., Ch. 7!)2
r,A/;„v/, .iL> L. T. 730.
iilipcal lie!,! siiflicicut groi
i""val. Tbe Court of A
ii'il iiitfrfciv Willi the dii
till' .lllil;,',, ji' ]„,

,|i,.,,,,f, ^^
I'l until \: J',/i»,/ti, ;iO L
w.ii.m.

'

_
(-) /' ('aryi///.i, LdH'ton

>»}' T, 7():! ; ;i2 W. R. oo;
(") Virtu,' V. Milln; li> \
(h) Soo Yiirwiirt/i v ^l

II it H.I2;i;cp. /„,,./'„»,
V. /",'/«', -''i Cli. 1). 288.

(') ll'iilmii V. I astr S
jMi;/,mvv. ,sv»,v/,. D i\.f,
!'r,.T. rx.2i)|; Tnrnrry

1 >fi'. 7(18. !!„t Rpp s,,„
^'im->H, 2 J'. W,„a. 207 ii

1 Mar,*, 4; Yorworth v
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or .x;,, aunn^' his conduct (2)^ When /wn T''^
'i" opportmiit;

1;>
auroiont noxt Mends, the Courtl ill ?1 V f"'''? ''"''^ "™monced

H.. most for the advantage of the infSt nnl ""^n''''^'^
"^^^^^ i^

liroccodin-s i„ the other («).
'
''''^ ^'^^

^^""Y all further
The next friend of an infant i"a ,-,.><-

costs, oven thou->h he be inso yen i) '7T^ f?.^^^« ^-^-^^rity for
b-^ removed, an.l the procco.lini ".;;;, S

'
'i"'

*'''' '''^'*°' ^^^ '»'^'ht
'TP-'iHf'I. if it can lish,.wnth"at SnLn "'.^'^^ ^^^^ ^non,\ i^
pmson uho is willing to act as hL next fV^^^^r^^^'^

'^ «"lvont
vise (,,).

_

° "* "^^'^ ^"«id. but not other-
The action ahouhl ho intitnlorl ;„ +t

sui.,,:r by his next friend Sl^.l'^V'^^^ °*.^'^^ ^"f'^"* -«
by (

'.
I), his next friend " (d)

' ^' ^^''' '"/""O an infant
The noxt friend has confrni ^.f +1, /

•

an,: .ivo all consentsT;^::;.i:!.*^° ^^i^ "^V'
^'' ^^-g«.

t. thoevi.lonco bomg taken byafyavtM^ m
He may cf,nsent

oiifo.ro a compromise against tlio Si nV;}^" ^^""^ -^ "'"'^ ^'^H not
In the commencement of tl o l.l *." '1°-^^ *"0'»1 (/)•

.^t:.fo.l li.at the plaintiff i an Sfmt ami' h"1 t^'' '^ ^^'"il<l l>o
iVicnd, naming liim (,;). The statolnf nf 'f ^° '"''^^ ^^' ^^'^ °oxt
I'l'-lmgs in other res^i^cts a ^ho same *"/';?. i"** «f««q"ont
as m oidniary cases. ' ^^ ^re delivered or tiled
A iuixt friend or jruardi-in n,? 7,v„, <? • „

Filed to answer intLogitoHef( rtVmak^^^^^^^ ^" --- ^-overy, &o,
inspoction of documents

(/).
^ ^"^° Uiscovory, or allow
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Chap. XCIX.

Security for
costs.

Title of the
action.

Power of next
fnend.

Pleadings.

Kq.

Mvi,

(')

V.-l'.

'•(",«, 7 L. T. 778,

to

W. R. !»).; If the suit bo found on
iiqiiiiy to bo not beiintlciid to the

iiif.tnt tho next frhmd will not be
iilloH-o(l hia costs : C/,(i//o/i v. (Vtirlr

it K. 219. '

'I'liwuci/ V. Groi
K

2l;:'lL r. Ch. ,3U2: //,v^../n:

"'V;";'A 'l^ L. T. 7;i(), rofusai to
api^il lioM s„(hc.,,.ut srouud for ro-
'"''^.il. hi! Court of Appeal will
;;"!

'"f^t.n' with the discretion of
1 1" .rud-,,

, l,„ .i.rorts an iuqin'ry •

W R i()i'

""'"'' ''^^ ^- '^'- '-^^^
=

"^^

(:) 1!" riirsr//i.t, Lawtnn v. /.7/cc,
•'"h.T.To:!, ;)2 VV.K. c)65 '

1;')' '//»;• v..)/,,V,r,l<MV.R..100.

(') ll'iilsi/n V. / Y/.V('r. S M & W
/.ffv V. Siiiit/i, ,-, II

11:11

c Str. 7IW lint .„„ I. ,,

v-'v//,2i.u-„,s.,c,7,;;./:^;;„,^;
MiiDh.

l5'^-fw.//^-'^-^'T'2Chit.I?cg.

compelling the lessor of "the nhint/f?in ejeetnient, when ;m inf nt n W 'I^oeur,ty for costs beforeS'^<.'lT

('0 See Chit. F. p. 652.

SiSfa.L^'^r''^^^'^:

Id. Ota: .SV///V. ^v„,/i'^?^"Jb;

Ilutton, 1)2.
'"• ^*';

2r!x'^ w!T7 Jh^fl''^ IIQ.B. D.

' 1 1 1 ' 1 1

'
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Admissions.

Consents.

Special case.

Appeal.

Costs.

Order for in-

vestment of
money re-

covered.

Infants,

Tho rule as to allegations in pleadings being taken to bo adiiiitfi'd

unless denied sjieciticaliy or bj- necessary iniplieatiou {11. of ,s. (\

Unl. XIX. r. lo), expressly excepts tlio case of infants (/r).

Bj' Urd. XVi, r. 21, "In all causes or matters to which any
infant or person of unsound mind, whether so found by incpiisitiDu

or not, or person under any other disability, is a party, any consent
as to the mode of taking evidence or as to any other procedure sliall,

if given with the consent of tho Court or a Judge by the ni'xt

friend, guardian, committee, or other person acting on behalf of tho
person under disability, have the same force and effect as if such
party were under no (lisability and had given such consent. I'ro-
vided that no such consent by any committfie of a lunatic shall ho
valid as between him and the lunatic unless given with the sanction
of the Lord Chancelhn' or Lords Justices sitting in. Lunacy" (/).A special case in an action to wliicli an infant is a party, cannot
bo sot down for argument without leave of tho Court or a Judge {id).

Such leave may be obtained bj' summons at Chambers suppoifcii
by an .affidavit showing that tho facts stated, so far as the interests
of tho infant are concerned, aro true {m).

The next friend has no power to deprive the inf.ant of his rii'ht

of appeal ; and his refusal to appeal, though bond fide, will just'itv

his removal by the Court (h).

The next friend is liable to the defendant for tho costs if ho
fails, and tho plaintiff is ordered to pay them (o). If tho plaintiff
succeeds, tho next friend is entitled to be paid the costs, char"es
and expenses properly incurred by him before the action and \nth
reference to its institution, and to bo paid out of the fund in Court
or recovered

i^ ii). If, however, the action were commenced witliout
duo inqui-'ies, although it is successful, tho next friend may l)ii

ordered to pay his own costs (7). Tho no.xt friend is liable topay
the bill of cost:; of the infant's solicitor (r).

By Ord. XXII. r. 15, " In any cause or matter in tho Quooti's
Bench Division in which a sum of money has been awarded to or
recovered by an infant, or person of unsound mind not so found by
inquisition, tho Court or a Judge may at or after tho trial onlcr
that the whole or any part of such siuu "shall be paid into Court to

the credit of an acc(junt intituled in tho cause or matter; and any
sum sopaid into Court, and any dividends or interest thoreon, sliajl

be subject to such orders as may from time to time be made liy tho
Court or a Judge concerning the same, and nuiy either bo invested,
or bo paid out of Court, or transferred to such persons, to be jield

(/.) See tho rule, ante. Vol. 1,

p. 281.

(/) KnafchbiiU v. Fnivlc, 1 Cli. I).

GOl: Fn/<'\. irisriiinii, ;);i L. T. 770.
(w) K'. of S. C. Ord. XXXIV.

r 4, post, Cli. CXVII.
(»/) Ihi/1,,1/ V. Il'i/sfhn/, 42 L. T.

130, V.-(.'. li.

(ii) lliicldi.
>i V. riick/ridiir, 1 Diek.

395 : .Iiimva 'v. }l<illi,lil, \ Str. olH ;

Slaiiiihtir v. Talliut, DarneH, 12«;
Cn. I'r. C. B. Wl: Jiniii.s v. Dovin,
1 C. & J. ii:0 : .V. 77/, /,.

end Jlrif/fifon Ji. Co., 7 D. & L. 32S.
See Ahridiams v. Tmiii/oii, 1 D. & L.

;il9 : ci). Kvp. 2h-orl;k'hind.; (i Ch. U.
358 : .flnltnii v. lloltnu, 28 Sol. Jomii.
737 : Cni/trii v. Cmilcii, \\. X. 1877,
89 ; 25 W. K. 528.' '

( /)) I'dliiirr V. .Iniirs, 22 W. Y\. 0(in,

('/) V.diihii V. AlUiiiix, ;il L. '1'. 1.'),

M. J{. : VliDilim V. chria', 3 L. T.

723.

()•) hi re I'Imvcv, 19 \V. T{. 578;
MmiiiU V. I'ivhiiifirr, 2 Ksji. •173:

tlntiU-s V. Cnllnll, 27 I-. .l.,Ex. 'Mr-K

and ajiplied upon
( 'ourt or Judge sh,

iiyr. 1(J, "JMor
tho ])rovisions of
tcrest thereon, sha
entitled thereto, pi

If the infant co
repudiate tho whc
enabling him to t

Whore in a suit ii

decree came of ago
a co-defendant inst
steps in the action

i

2. Adi
An action agains

manner as any oth(
form, and no notice s

being an infant.

By n. of S. C,
fendant to the actior
then upon tho persoi
rare lie is, shall, unl
Jeemed ^'ood .sorvic(

Jiiiljfo muy order tin
shiill bo deemed good

i^}^ H.ifS.C, Oru
entered to a writ of s
person of unsound n
«/«(//, hifore further p,
apply to the Court or
be assigned guardiiin
and defend tho action
appears on tlio hearing.
was (Inly served, and
expiration of the time
(lays before the day in
tion, served upon dr k
wlieni or under whos
sorvnig sucli writ of .sn

dinit being an infant
father or guardian) se:
the father or guardian,
Judf,'o lit the time of h
such last-montionod sei

(.1) Such repudiation roli
I" the commencement ot
wJiiiKs: I),„in v. JJwni
':::ilL.J.,CL.581. '

f}MI<mlv. Jl'/tite, 21]
") M.i>r/l V. Hirh,r/l,

.

IM; In ir (/,;„/f> /,.,.,•'.

"NM88U85. ' "' '
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Aiiwiia by L.funts.

nnd applied upon and for sucl. +r„-f i
Court or Judge shall direct."

"°'^ ^^ ^^ch manner as the
Jiy i\ 1(3, "Money paid infn r'o„,.<.

the provisions of tlie last ~di , 7?'r'''"^"' P"»'°'^^s«l under
torost t^hereon, shall be solS tran frSd '

"""^
m " '^^"^^^"'^^

""^
onutlod thereto pursuant to' tCne^^^^^^

It the infant come of a^e whilst fl, ? ^"."'^ °^ '^ Jud-o."
repudiate the whole proe^dim.« ^ ^

'',''*"'" ^'^ ponding, ho m-iv Tnfn •

o.ud.Ii„, him to carr /?;rt^ LcSi,^ |-y "btain^n^S SSg"""^^
\horo in a suit instituted by .4veral ?fn

^" '''''" """1° (0-
(Icreo came of age and objc'ted to rom-.^^ ^ ' T° "^ ^^''''"i ^Aer
a CO., elondant instead («). Tl o nevf ; '\^Y'^'^^ ho was made
stop.s m the action aftei tie intS Sme'ot' age (.If^

^'^^« ^^^

An action against an i'nfn.if •

" -^"jams,

manner as any^thtTcS^^/L^^^'r',
?-T'^"-^-

^ «- ^-^e
lorrn, and no notice sliouldbe taken in of f.-' 'f V' ^'^^ ordinary
beiiijr an infant. "" "^ " «i the tact of the defend'. nf
By JL o/S. a, Onl.IX.r Hn) < AVifoudant to the action, service oi'i hi^/+'.f,

^^'°'' "" "if""* is a de-
then upon the ix.rson\vith whZt^^^^^^^^^^
are he is, shall, unless the Court r Tj^ulT't "'""''^^^' ^l>"«o
.leemod ^'ood service on the inti, t • .t f otherwise orders, bo
Jud^., n,ay order that seiT co nado J r'l'"'*

^^'^ *''« <''»»• or
5ludl bo deemed good service.''

"' ^" '^° "^'"l" on the intan
l!y

.y. (/.S. 6'., 0/y/. A'///. ,. 1 " Wl.,,
entered to a writ of summons ibr'a dofom'hnt";'!'^'"^''"'^.'^

'''^'^ l^^^on
per on ot unsound mind not so f und ,

" V '"' ^"*""t or a
sladi, yjorefurthtrprocvedhH, inJ } ? ""H'tsition, tho plaiutilf
TPly to the Court or a Juc ^^E n I'T i'.'^^'""-^^

^'«' -leLu
l.oa«s,gned guardian of s "h d >fe Z ,'V''''\'"°''^ '"''I^
and deled the action. JJutL sm ' t'

''^?^"^""» he lu.y L„J, ^
^Pl-rs on the hearing of .uch aj^ aSuint H

'" "'^'''^ ""''-
.as duly served, and that notice , 4 ]

'

r !'
'''"^ "^ «>nnmon.

px 'nation ol tho t ine allowed f,„ ,

'l'l'i""ition was, j,tter thn

J-
before the <lay in sIuJ: £;' l^^H--^

-»I
'f^

lea.t Jx cl ar
tion, .served upon or left at tho dwe li .

^'"'
^'"1^',"- "'« "Pl-H.'a-

wliom or under whoso care suh I

'",''.'" "^ the ,,er,s„u\vith
sernngsuchwritofsumnums

a. r^ """''' ''' '^^ time
ant being an infant not it's .li ^ t; ,

''\^'^« ^''^o
V^

such dofen-
.fe or guardian) .served t,,,o "o^ e \

t tV";^"-
^1° ^'-^''o of his

lie lather or guardian, if a„v of such In f !
" '^-t^ll'iig-houso of

Judj,'oattho time of hcarin-snn), r"^"-"*^'
""^'^^'*« the Court or

suohla«t-mentionodsorvico.'(.r ^^'^^''^^"''' '^^^^ dispense wiS

VVrit of sum-
mons.

Service of pro-
eeodiiigs.

rrocccdiiigg
when infiiut

defeiulaiit

inakos default
m appearance.

W Such repudiation relates buck
t" !'e comni,.ncement ot Uio pro-

{i)IMImlv. JI7ti/e, 2 Uaro l-,s
Ord! VIL r?

3™'^°"'^' with Ch. Cou.

B,[|^ l"hi'^,™!f."»<J.':'-
tho Chancery

«orviec^of a copv of'f^'
t-fbo above,

-ticcof^^SclftSl'tSlpStt
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Part XII.

Who may bo
guardian.

Guardian ad
litem.

Infanta.

Tho application should be mado to a Master at Chambers, sup-

ported by afiidavit, showing tho service of tho writ of summons,

and of the notice as required by tho rule (o).

Any pci'sou not under any disability, such as coverture or

infancv, and not havinp; any interest in the suit adverse to that of

the infant, may bo appointed guardian ad litem for him. The

phiintitfs solicitor shouhl not bo appointed (i) ; a co-defouaaiit

liaving no adverse interest may be {<:). In tho Court of Chancery

tho soTicitor to tho suitor s fund was usually appointed ((/).

By Ord. LXl'. r. V.i, "Whore tho Court or a Judge appoi'its one

of tho solicitors of the Court to bo guardian ad litem oi an infant

or person of unsotmd mind, the Court or Judge may direct that the

costs to bo incurred in the performance of the duties of such illii.'e

shall bo borne and paid either by tho parties or some one or iuoro

of tho parties to tho cause or matter in which such appointment is

mado, ov out of any fund in Court in which such infant or ixtsou

of unsound mind may be interested, and may give directi(ms for

the repayment or allowance of such costs as tho justice and (.ireuiu-

stances of the case may reciuire."

An infant, even when sued en au!re droit, or with other defen-

dants («'), can defend by guardian ad litem only, and not in person

or by solicitor (
/'), or pruclnin amy {g). As wo liave seen, Gnl. X 17.

r. l(i(A) provides that infants may defend actions by their guar-

dians (i) appointed for that purpose. ,
. ^ ^ , „ ^

Bv J'. ofS. C, Ord. XVI. r. 18, " An infant shall not enter au

appearance except by his guardian ad litem. No order for tho

appointment of such guardian shall bo necessary, but the sdlicitor,

iipnlving to enter such appearance, shall make and iiio an allidavit

iu^the Form No. 8 in Ajjpendix A., Part II., with such variatious

as circumstances may reciuiro" {k).

guardian ad litem to an infant defen-

dant, upon the principal of the collego

of which tho infant was an uuder-

praduate member, was hold sufficient,

tlie plaintiff being unable to discover

the residence of tho infant's parent

:

Chi-intio V. Cuiiuron, 2') L. J., Rep.,

Ch. 488

(«) See forms, Cliit. F. pp. IJoo- 0.

It\vill bo observed that 'this rule

makes these proceedings in case of

default of appeaianco comi)ulsory.

T'ndcr the former rule it would appear

that they were optional : Tiijihir v.

]; lie, '14 L. T. 514. But sec Fore Street

WarehuHse Co. v. .Viirraut, 10 (J. U.

D. 471 ; n-1 L. J., ti. B. 587. And
where judgiuent was signed by tho

plaintiff in iKUoranco of the fact that

the defendant wa? an infant, tho

Court held that they h.ad a discretion

as to setting aside tlie judgment, and

refused to do so in tho absence of

merits: Furiiivdlv. Brooke, 49 L. T.

13 i. ^ ^
(A) Sheppnrd v. Ilarri', lo L. J.,

Ch. 104.

(() III re Tni/ler, Tai/hr v.Tiiii>r,

W. N. 1881, 81'.

(d) Id. : SlillivcU V. Blah; 13 Sim.

299.

(e) Bird v. Onus. Cm. ,Tac. 289

:

A'iiKj V. ^[tirlhiiroHyh, Id. ;il):i; 1 Ho.

Abr. 77(i. pi. 9: Cow v. Luihir,
1 Ld. Raym. COO : Frevobidt'i v.

Ki/ikikIoii. 2 Str. 783.

'(/) Co. Lift. 135b: Vrtsnhihliv.

KiJiKiston, 2 Str. 784 ; Com. Dig.

I'leador, 2, c. 2.

(v) 2 Inst. 201 ; Fitz/jmilr/ v. Yd-

Hern, 3 Mod. 23() : Simpaon v. Jack-

,1011, Cro. C40. As to the uocpssity,

where error was brought by or

against an infant, of apijointiii!,' a

prochein amy or guardian, sue Jlci'un

V. Cheshire, 3 Dowl. 70.

(/() See the rule, ante, p. ll.'!3.

(t) As to the term guardian, seo

Mimni'itoii V. lltirlleij, 14 Cli. 1).

(i30, M. 11.

(/) See form. Chit. F. p. .>i7.

Ev E, of S. C, Ord. XVI. I. 10,

"Every infant served wiHi a petition

or notice of motion, or summons iu a

If tho infant app(
pointed, (ho jilainti

and tin's need not
\;vit{ta).

If till) infant dof
and judgment ])o

but not oO wJiei'o jii,

default of a guardia
that IX guardian lio

seein.^, may bo doi
plainlitf may not g(
made until a late stii

get costs, tho j)lainti

request tho di'lnndun
If the guardian dii

in tho iiuuuKir abovo
will remove tho guar
his next fiiond for tli

p. 148.) As to the p(
Where, in tho Va)

behalf of an infant,
hut the infant was ii

hoi'oad against liiin.

The statement of eh
(irdinary cases. If tl

infancy as a defence,
have seen {mi'e, j), 1

1^

in iin action by or aga
can no longer, as form
pjiall bo of ago (./). ]

whom is an infant, th
ho iileadoil separately

(
to bo pleaded, oven a I

matter, shall ajijiear on \\
thereof by a guardian ad
all ca,ses in which th(.> an
of a special guardian is not
for. XooniiM' f(,r the aiii
of suchgiiiirdiiin^hall Ih' j

Imt the siilicitor hy wliiiin 1,

sliiill previ. 'isly iiiiiki, ,^„
alhilavit I1.S in tlio last ri
tioued."

(/) Voohon V. T.ee, 15 ,S

Mfiillnj V, Poliiiiseii, 9 |J„
l.\xvi,

('«) Tootl V. LoqHden,
Apii.xxvi; 22L. ./.; (,'h 'V/
W2 8,uuid. 212a(M.")j

Al;-.-i'';l'l-!.^: 747,, .(.I
M.;9(',,;iOh:.SV.v«oU.
uJac «1(J: l\,M.d,ue. v.

4Ii. i- A(i. f)0: Hn-en v. Cli.
P';«-|. ;0: C„n V. Coonrr -J
I'll. Heforn (!».('.

I //'V
"IS not ground of error. ('),



Actions against Infants.

If tlio infant (innoai's and fnlrr.u „„ j.

If tilt) infant (lof(ni(l in poraon nr„l i i,

butnot.owJuu.,iu.lKn..„trsTvon fn; /• T7 ^^ ««* a.sido («)
default of a A'..a,,ii;uri.,.in.. a ,g n

'

1 or /ll" ft. T'^° P'^^^^iff, n
that a guardian 1,,, ainunntSllS^^^^^^

]'I-"»^'i';?-y not Kot th„ colt's tho a™ lS"'"V'^^' ^'^^* ^^^^
mado until a latn Ntii«fi „{ fl.n ,„.„,.„ r "PP/'fation wliero it ia not
got co.ts tho plaintin; b.fo o 'nS^''^'- ' ^c^.-ith a v"w to
re.,ue.st tho .I.-f.m.huit to nunio a mS;.,, 'TP^^f^tion, Lad bettor

in tho luanno,. al.ovo iliontio.u.L °
iS'SdonV""'* ^^' '•^PP°^"^<^d.

;v.II nmiovo fho guardian „n tho app] La i n n^ff™!"'/'' ^^° ^'«'"-
his next inond for tho ,,„n,o,so of tlio mr K^

-^ tlio mfunt matlo by

^Vhem, in tho Court of C'hanrort " ''^''''^' "'^^ '*• (0-
behalf ,if an infant, it was p t n ^; V^ ""l^^' ^"^ Put in oa
hut tho infant was not b^uff by such ans.?'^

°* \^' ^"'^"Ji-^"^:
be mid against hiin. ^ "^^ answer, and it could not
Tho tst.itomoiit of claim nnrl <^i,« j e

ordinary cases. U t dSi J,*^'° ,';"^;^V''° '^^J^-^^'^''
«^' «!-! as in

nf.ueyas a dofonco, lu, ,„, l.'^'^'^' ^^^'"'^ ^""««li' of his

man action by or again.st an iriLt on the it.',!/ fi;-'*'
'^^ ^'' ^- '0-

c:m 1,0 h.ng, r, an formerly, j.ray thatTho r „•?
''^

^i'
ancestor, ho

.'kll bo ot ago (.,..). In .u.\action n4inJ soL"''?'
^'"'•"' ""^^1 li«

;vliom IS an infant, tho dofonco c f Kcv h"
"' P*"'''""-^ "^o of

be jilead(;d .separately (y). Tho Onn, ^ >.
'^

'u^ Personal, should
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Chap. XCIX.

Consequences
of not defend-
ing by guar-
dian.

Sfntemcnt of
claim, &o.

iiitter, shall apjioar on tho J.oarinjr
t eroof by a pmr.liun a.l li(„,„ ^alasesinwhir, tho appointment
otaspimlpanliani.nol'prnvi,'.!
for. .Noonior f„r (ho „pp, i„(,,n ,„
of such K„ar,lian .hall h,! !„.,.„™
.iithes„l,o,t.,rhywh.„„hou,,peaf;
la

1 previrasly niuko an.l / | ,

,'

neuhmt as ni tho la«t n.lo u^Jl^l

iriCoohonv. Ice, 15 .Sim. m-
£;f"

' J"'"'"""' 9 Ifaro, App.

('«) /.''(/w/ V. r.off.<„/r,i, !) irarn
Al>li.x.xvi; L>2L. .;.,Ch hj '

\i!;'N-'^r;'-.>^'^/i.(";"^): '
""•

Will. ,0: i^,or V. r„o;„.,. !, vv ;

"''''''Toftlie,lwVndantiu;?i.:tmoM;
was not gvoun,! of error, ry;;;/;.^;

y-Tf^rwhe, IStr. 3,3.

«caift^S^J^-&Ald.418.

f'/'«/-/;r, 3 Dovvl 70'""^
"
^'""' v.

^'"--.^vSiJ:or%.,^r?;7-
Barnes 4I'i. v/,.,;

""y ^- '(kIc,

(11) Vol ! „ 09..
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Part XII.

Compromise.

Wan-ant of
attorney, &.C.

Service of

notice of judg-
meut.

Costs,

Execution.

defence should state that the defence is delivered by the guardian (;:;).

The rule that facts stated in the pleadings and not denied are to bo

treated as admitted, does not apply where the defendant is an infant.

See Ord. XIX. r. 13, ante, Vul. 1, p. 284.

As to discovery and interrogatories, see ante, p. 1135.

The Court will not enforce a compromise against the will of the

guardian («)•

The reply and other pleadings are delivered m the same way af?

in other cases.

An infant cannot bind himself by a waiTant of attorney or cog-

novit (^). And if a warrant of attorney or_ cognovit bo obtained

from one, the Court or a Judge will order it to bo given up and

cancelled, or judgment and execution thereon to bo set aside

[sec post, Ch. CXllL). When an infant joins an adult in a warrant

of iittorney, it is void only as regards the former {<•).

By Ord. XVI. r. 44,
'" Notice of a jud^'ment or order on an

infant or person of unsound mind not so found by inquisition shiill

be served in the same manner as a wiit of summons in an action."

An infant defendant is liable for costs, altliough a guardian has

been appointed ((/). As a general rule the guardian is not liablo

for them. Before the Judicature Acts, except in the case of gross

misconduct, tho guardian would not bo ordered by the Cmut of

Chancery to pay the costs of a suit which he had defended un-

successfully.

As to the guardian's liability to tho solicitor for costs, see ante,

p. 113G.

Tho execution is tho same as in ordinary cases (e).

An infant cannot be convicted under sect. 12 of tho Debtor's

Act, 1869 (32 & 33 V. c. G2) (/).

(r) Combers v. Walton, 1 Lev. 224 ;

Simpson v. Jackson, Cro. Jac. (JlO.

As to tlio mode of proceeciug when
one of several defendauf.s. ouo of

wluiui is an iufiint, makes default iu

(tcliveriug a defence, see yatioiud

J'rurincid/ lUiiik v. F.rniis, .')1 L. J.,

Ch. !)-; W. N. 18«1, 171. As to a

motion for jiulgnicnt against an in-

fant. In re I'ltzuaUr, I'i/:iratcr v.

JI'dlcrliuKsc, b-1 L. J., Ch. 81} ; W. N.

1882, 170.

{'() In re. Birchall, Wilson v.

Birchall, IG Ch. D. 41 : Norman v.

Strains, 6 P. D. 219.

(6) Oliver V. Woodrnffc, ' Dowl.

16B.

((•) Mottciix V. St. Au/hi,, 2\V.B1.

ii;i;i.

((/) Anderson v. Wurde.'&Kvv, Ifll;

Gardiniyy. Holt, 2 Str. 1217 : JJoirv.

Clark, 1 C. .t M. 8(10 : 2 \)<.-k\. 302.

(() Vol. 1. I'll. LXXIV. ; IkfiHK

V. JJuvis, \] Dovvl. G2'J; 1 Hi)dges,

103 ; 1 So. 594 ; I Uiug. X. C (192.

(J')
Rr,j. V. Wilson, 5 Q. B. U. 2S,

C. A.

IDIOTS, LUNAT.

1. Actions btjand agaim
sons of Unsound M
found by In/jiiisition

2. Actions by Rrsons oj

1. Actions by and ag

BY/.'.r;/,S. C, Ord..\
unsound mind not so
fore the passing of tli

would have been liabl
suit, they may re.spccti-

committeo or next frier
Bivision, and may in ]i

mittces or guardians aj)

A person who is strit
person who has boon fo
sues by his committee,
co-plaintiffs in tho ucti
committee of tho estate
found by inquisition, an
committeo ''(6).

If the committee has i

i'l) By tho Jud. Act, 18:
Any jurisdiction usually v

tue Lords Justices of Aii
ChiiDcery, or eitJicr of them
latun the persons and cs
ilicts, lunatics, and persons'
souud mind, sball bo exerci
such Judeo or Judges of th
Li'urt of Justice or Court of
as may he entrust(;d bv th
muiial of her Majesty or h
«ssors«ith the care amfcomm
|^*i custody of such pcrsoi
« Ifs audftllcuactmeutsrel
•;) Ik Lords Jiisticra ns ;.,-.;,-,(

a:i I'f construed ns ii nuch
•rJii^'issoiiitrusfodhiidboeui
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CHAPTER C.

-lOXS, .r™oS A.B P.HSOXS 0. t:.^so.X. HX^, («3.

1. ^f/ww hj and against Pc)-.
ioii.s of Unmiind Mind so
found by Imjuisition im

2. Actions by Tersons of Un-

PAGE

l'"»^
Mind not so foundoy Inqumtion

j j^g
Actions against Persons 'of
l;'^oundM,ud not so found
''U Inquisition

,___ jj^^

CitAP. C.

1. Adiom hy and against Persons of Unsound lir i

By/,'. ofS. C, Ord. XVf. r. 17 - wi.o, i .-
unsound mind not so foun.l by'inoi.ii ?!,?•/? ^"'^ P^^^sons of
lore ho passing „f tlie Princ^U ^Yctw S^' respectively bo-
would have been liable to bo iofl n i f ,

^"'^'^ ''^^ plaintiffs or
suit, thoy may respectively suo ^s pkLtSlr*' '"^ '-^"^ '^^tion or
comm.tteo or next friend accordin/to flin V''^' ^''^"'^ by their
Division, and may in like manno?dofei? '™'*''.° °^ "^° Cbancoi?
Buttees or guardians appointecUbr tha pur^^',

" " '°" ^^' *^"^' ^o^"
A person who is strictlv «,ionl;

'^"'^'^ P»iposo."

po«m who has been found bvS^ i-^ to sav n a .•

..OS by his committeo:""ittXctTli'. '° °' ?"'--'^ Sd? it^S^^
co-plaintiffs in the action. Thovshnn !l

^^"™mltteo should bo
committeo of the estate of A J^

°''^'^ ^o described as, "CD
f"und by inquisition, and the said'A Tf]? .1^ "^^.s^uhJ mind so
eommittoo "(//).

^'^^'^ ^' ^- by the said C. 1) as his

terest in com-
mittee0') By the Jud. Act, 1875 g 7

'Any jurisdiction usually vested in
Lords Justices of ^Appeal n

wccT}- or either of them iu re-
»li"no the persons and estates of
iJitts lunatics, and persons of un«uBd mmj, ,1, „ ,^1 exercise^""
Uudgo or Judges of the H.rI,
urt of Justice or Court of Appoal

a.< may be entrusted by the sitn
ttual of her Majesty i her sic
«.^>nththecar4„lcommimen

., 1^ "t"
'"'"''-'tments referritiff

!;H!;c Lords Justices ns ;.n ir.ti.u-lJ
'="" b" construed as if .uej Jmi^o
'iJ'<..sso,„tn,sted had been luun^d

of Appeal^n Chancery sw/f"^««
^^]» time as he e^li,i"ij'^''f

jurisdiction vested u^^'^;
•"•^'''" ^he

to such persons n ,1 ,? '" '"'^''itiou

said." Thonln^ 1^^''^'"* as afore.

are „ow'Sg?'S'brH"S''""'»«y
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Patit XII.

Leave to bring
action.

Act ions against
luutttics.

Service of
writ.

Leave to de-

fend.

to that of the lunatic, a guardian ad litem may be assigned to tho

lunatic on a petition for that puri)ose(c).

Bofore comnienciug any action tho committee must apply for,

and obtain, the leave of the Lords Justices or Judge intrusted liy

the sign manual, under sect. 7 oi! tho Judicature Act 187o {dutf, p.

1141, n. ((() ), with tho care and commitment of the custody of the

persons and estates of hinatics ((i). This leave may bo obtained by

presenting a petition to a Master in lunacy {d).

Tho rule as to tho admission of facts not denied in the pleadings

does not apply as against a lunatic (e).

Tho subsecj[uent proceedings are similar to those in ordinary

cases.

An action may be brought against a person of unsound mind, so

found by inciuisition, in any case where it would lie against an

ordinary person, subject of course to tho defendant's lunacy bciiijj

a defence (/). It is not necessary that the plaintili should obtain

leave of tho Lords Justices to commence tho action. The buiatic

and his committee should bo mado co-dofendants. They sliDuld

be described as, "E. F., committee of tho estate of C. IJ., a persoa

of unsound mind, so found by inquisition, and the said C. 1), by

the said E. F. as his committee."

The writ may be served on the committee {<j) by being served in

tho usual way {see anln, Vol. 1 , p. 232). In a case where tho defendant

had been found a lunatic by inquisition, but no comniittee Inul

been appointed, service on the keeper of tho asylum where the

defendant was confined was ordered {h).

Tho conmiitteo must obtain the sanction of tho Lords Justices

before defending tho action, but no order in the action is neces-

sary (t).

Tho rule that facts not denied in the pleadings are admitted does

not apply as against a lunatic (>),_
The subsequent proceedings are similar to those in ordinarj' cases,

The comniittee will not bo compelled to produce documents which

are in tho custody of the Court (A:).

When a lunatic is insolvent tho Court considers what is necessary

for his maintenance and comfort before the claims of his cre-

ditors (/).

(c) Worth V. Mackenzie, 3 M. &
Gord. 303.

(d) lie Kotley, 3 Jurist, 719; 16 &
17 V. c. 70, ss. 70, 73, 91, 97 ; Gen.
Ord. Lunacy, 7th November, 1853,

Ord. XIV.
(() II. of S. C, Ord. XIX. r. 13,

ante. Vol. l,p. 284.

(/) Popo on Lunacy (1877), 306,

307.

(-7) R. of S. C, Ord. IX. r. 5,

post, p. 1144.

(A) Thome V. Smith, W. N. 1879,

81 ; 27 W. R. 617.

(0 Dan. Ch. Pr. Cth ed. 181, 1S2:

In re Manson, 21 L. J., Ch. 249.

0) R. of S. C, Ord. XIX. r, 13,

ante. Vol. 1, p. 284.

(A) Vivifin V. LUtIc, II Q. B. D.

370; 52 L. J., Q. B. 771: In re

Smyth (C. A.), 15 Ch. D. 286: 8. C,

16 id. 673; 43L. T. 235.

(0 Itel'inh (C. A.), 23 Ch. D. 577;

52 L. J., Ch. 674; 49 L. T.418; 31

W. R. 728.
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^^''th his real Ltato
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CUAP. C.
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upxt fiieiid.

Proceedings in
the action.

Wlien plaintiff
really sane.

Affidavit of
documents.

PlaiutifF re-
covering or
beincT found
lunatic.

(Ill) As to the jurisdiction of theChanoerv Hivisiou over persons ofu.sT.mdmind uotsofoundbyin.
quisi';iou, see Jours y. JJoiu/ T t?

W SeoH. of S. C, Ord XVI ,- i
-

y.. 9 th. ttt p. 91, per 7„;,,,,,;

ntVH"'^''''''
^" ^"^'"^o", I-- R., 9

poWxvr.r. 20,ante, p.1134

ftwffiMS L t' 4?i .r, ^" ''"
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"'''? ''3' «"h.
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'
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',''"-

Keif^fcaiE^^sjd
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'^7^

o" further rr,no- 1
' .^"" ^° order

tamed lirectLTi'™/'"" ^«« ob-
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paid out of the ;,a^r- "-^r/^
^eanwhil,. previou^rt.' tU"' ff "
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Service of
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When defen-
dant does not
enter ai)pear-

auce.

Idiots, Lunatics and Persons 0/ Unsound Mind,

nnsniHul uiiiul, not so found l)\ inqnisition, Incomes nhsolutoly

piiraly.sed by u change in the sditn.: of tho pluiiitiff. If he boconus

f)f sound mind thoro iw no iirotoxt for tho continued intervention of

tho next friend. If lio is found a lunatic by inquisition, and i.s

thus phiced under tho protection of tlio Crown, tho suit should bo

continued only with tho sanction of the Court in lunacy. Every

proceeding taken in tho suit after the inquisition, whether or not 11

committee has been appointed, is irregular and void and a coutenij(t

of tho Court in lunacy {11). Tho committee may obtain leave to

continue the action {v).

3. Actions against Persons of Unsound Mind not so found
by Inquisition,

Tho writ of siimmons in an action against a person of unsound

mind, but who has not been found to be so by inquisition, is exactly

tho same as in tho case of an ordinary defendant.

By Ji. of S. C, Vrd. IX. r. 5, "'When a lunatic or person of

unsound luind, not so fouiul by ingui.-ition. is a defendant to tho

action, service on tho committee of the lunatic, or on the person

with whom tho person of unsound mind resides, or under whoso

rriTO ho is, shall, luiless tho Court or Judge otherwise orders, bo

licemed good serviri; on such defendant."

[11 the Court of Chancery, prior to the Judicature Act-, service on

fi defendant was good, although ho was of luisound mind, and a

,i;uardian ad litem was subsequently appointed («»). Substituted

service on tho medical officer of an asylum where tho defendant

iesidod, and who refused to permit anj' person to see th(; defendant,

has been allowed (,1), Under tho former common law iiractice

personal service was necessary in the ease of an action against a

lunatic, as ho could not know of tho writ and evade its service, and

the Court would not give the plaintiff liberty to jjroceod under tho

17th section of the Coin. Law I'roc. Act, 18o2 (//). But if the writ

came to his knowledge, as by having been mentioned to him by his

keeper, an order might be made (2;).

By R. of S. C, Ord. XIII. r. 1, "Where no appearance has been

entered to a writ of summons for a defendant who is an infant or

a person of unsound mind, not so found by inquisition, tho plaintiff

shall, before further proceeding with tho action against tho de-

fendant, apply to tho Court or a Judge for an order that some pro-

after tlie said order. Tlic conimittee,

with the sanction of the ]\Ia.ster in

lunacy, presented a petition for the

jjurposo of setting aside as invalid

the proceedings in tlie suit snhse-

quout to the iiuding iu lunacy :
—

Held, that all proceedings after the

appointment of tlie receiver were
unauthorized and improper, and all

after tho finding ou the inquisition

were irregular and void, and that

the solicitors of the next friend were
liable to refund tho costs so paid

out of the lunatic's estate under tho

orders so irregularly obtained, and
to pay the costs of tlie petition.

{n) See last note.

(r) In re Orccn'it F.xlate, Gneii v,

I'riitf, 48 L. J., Ch. ()81 ; -11 L. T. 30.

(w) Per James, L. J., hi n Cnih-

tree's Hettkd Estates, L. K., 10 Ch.

201.

(.() Raiiicy. 7riAw;,L. E., IGEq.
576- See Thorn v. ISmith, cited aute,

p. 1142, u. (/;).

{>/) itidgivai/ V. Cuiinuii, 23 L. T.,

O. S. 143 ; 2 W. R. 473 : Holmes v.

Service, 15 C. B. 293 ; 24 L. J., C. P.

24 : Williamson v. Afai/ffs, 28 L. J.,

Ex. 5.

(c) Kimlnrlei) V, AUiik, 2 II. i'

C. 223 ; 9 Jur., N. S. GuO.
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;.K,y a,iK.ar and cicfen.l the S'.r l^ut ^'^'""^T^'
^^ ^^^^ he

.n..louuJo.s It appears on tlio Jiertrin.. o"l, *), Tv "''^°' ''^^'^^' ^^
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I
^f-''
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^^^^^^ ^^ Chambora on notice
In support of tho application \\ m„cf i ,

tho writ was duly .scrSd^fl rnJtiV "of the '"^'V
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'^I'l'l'^'^^tion was duly
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Idiots, Lunatics awl Persons of Unsound Mind.

The appearnnce is entered in the usual manner. The dofeiiro

should state tliat the defendant is a person of unsound mind not

so found by inquisition, and that he has obtained leave to dofeud

by puardian.
The guardian, before he consents to any departure from the ordi-

nary course of taking evidence or other ])roceduro in the suit, must

first obtain the sanction of the Court or Judge.

If no application for the appointment of a giiardian is miuh na

behalf of the defendant after an appearance has been outeied on

his behalf, the plaintiff should apply for an order appoiutin,;,' tlio

official solicitor guardian ad litem to the defendant. Tlio wunimons

for this purpose may be served on the solicitor who has enterod tho

appearance. The plaintiff in this case will have to Tuidortuke to

indemnify the guardian against costs (/().

As to admissions in pleading by persons of unsound mind, .ne

Ord. XIX. r. 13, Vol. 1, p. 284.

As to a special case when a person of unsound mind is a party,

see Ord. XXXIV. r. 4, imst, Ch. CXVII.
As to service of notice of a judgment or order, see Ord. XVI,

r. 44, ante, y). 1140.

(/() Dan. Ch. Pr. Cth ed. Vol. 1, p. 183: cp. Ellis v. Gaunt, O. B. I).

May 10th, 1882; 73 L. T. (Journ.) 28.
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3. Actions hy Hust
infoJointly ,

,
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^y-li.o/S.C.,0>
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Dand alone the i)roceec
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(';) Tliiit is to say, on
1st January, 1883, on w
MaiTicd Women's Pr
1882 (45 & -IG V. 0. 7o)
(s 2,)). By sect. 22 of th;
Married Women's Pr
18ro, and tlio Marrie
Propnrty^ct, 1870,Arae
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ac done or rifrht acq
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Women ,

3. Jelions hy Emband and
II ife jointly

J jgg

CHAPTER CI.

HUSBAND AND WIFE AND MAEBIED WOMEN («).

. --r., -^- --^^^ 1153 1 5. c:s;:rt;;.-^.:
^^^^

*«««? "» Judgment for or
agnmst Wife n^g

»>MJFife as to Property., nm

wnco tlio J Ist December T)S9/'7>
livin,^ with hor husband ov not iLay \^T:^ ^'""^'^' ^^^ether Chap CImaintain an action in her own name wiZS ''^^?' commence and -^f^Ll^L.
oranextfnerd, in respect of any torrfr.^^,

}ommg her husband How brought.
pert); [d), whether committed prior to r.^n^^- ^°'T ^'^^ °^ ^^^ Pro-
also m respect of any contract ,?iJo i^

ovnincQ that date (/), and
tract, which she was capaUe ofmXw^^f ''"^'^ ^^^' «^ ^^Y^^-
Tho amount recovered' in anyrch fctfon'^? P/r *"(^^ t^*^' ^^^e.
marnoil woman (i). ^ ^ '^''^^^ is the property of tho——-^—

—

_** ' ^'^"''^^ ^omen may
W In actions by or against a lius-

band alone the ],roceediugs are thesame ns m oi'dinary cases.
(*) Tluit is to say, on aiid since thestJanaa,y 188;J,'o« which date the

S8. (-10 i l^* V c 7,,)_ commenced
(s. 2o, Bv sect. 22 of that Act, "The
Married Somen's IToperty Act
18,0, jm. tho Married Women's
Proprtyyict 1870,Aine„dmeunotH iiro hereby rcpcaJcd

: TrovkW
t such repeal shall not affecUny

ct .lone or riRht acjuired whileeither of such Acts was in force orm nsht or liability of any husbAmi
or wife, n,arrie,l befo,™^be .om-
T^rShf ""« ^ct, to sue orI
iScS^SrT^r^
whatsoever, for or in respect of w i i^

or w „ ^p^
' 'f"»' «"'•''' husband

this .let;'
' ''•°«™e"»;ei«ent of

It is not thought nece8.sary in tliu

4 K

/>.• iy«//,., C A. VV N 8sf 9rn'

woman sShe'r'L;td° ' '^'^^"'^^

contra, must be taken V^ i V '^'

(,") Id.

(0 //'W../ V. TFim/ow, supra.

Property
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Remedies of
married
women for

protection and
Bccurity of

separate pro-
perty.

Husband ami Wife and Married Women.

sue and be sued as pvovided by the Married Women's rropertj'

Act, 1882."

By the Married Women' j Property Act, 1882 (45 & 4G V. c. To),

sect. 1 (1), "A married wjman shall, in accordance with the pro-

visions of this Act, be capable of acquiring, holding, and disposing,'

by will or otherwise, of any real or personal property (/,) as her

separate property, in the same manner as if she were a/cnie solv,

without the intervention of any trustee (/).

(2) A married woman shall bo capable of entering into and
rendering lursfJf linhlo in respect of and to t/ie extent of her si-jiara(t

prujierii/ on any cuntrad{k), and of fttiitg {in) and hein<i sued, either in

contract or in tort, or otherwise, in all resjiects as if she inre n fmie
sole, and her husband need not be joined with her as plaiiitil't or

defendant, or bo made a party to any action or other legal iimct til-

ing brought by or taken against her ; and any damages or costs

recovered by her in any such action or i^roceeding shall bo lior

separate property ; and any damages or costs recovered against her

in any such action or proceeding shall bo payable out of her

separate property, and not otherwise."

By the Married Womeii's Projierti/ Act, 1882, s. 12, " Evcrv
woman, whether married before or after this Act, shall have in her

own name against all persons whomsoever, including her luisljiiiul,

tho same civil remedies (»), and also (subject, as regards hw Inis-

band, to the proviso hereinafter contained) the same remedies and
redress by way of criminal proceedings, for the protection anil

security of her own separate property, as if such property bekmgcd
to her as a feme sole, but, except as aforesaid, no husband o'' ^lii'o

shall bo entitled to sue the other for a tort. In any indie i ^r

other proceeding under this section it shall bo sutlicient ^
:o

such property to be her property ; and in any proceeding undoi this

section a husband or wife shall be competent to give evidouco

against each other, any statute or rule of law to the contrary not-

withstanding : Provided always, that no criminal proceeding shall

be taken by any wife against her husband by virtue of this Act

while thoj' are living together, as to or comorning any property

claimed by her, nor while they are living apart, as to or concerning

any act done by the husband while they were living together, con-

cerning property claimed by tho wife, unless such jiroperty shall

have been wrongfully taken by the husband when leaving or

deserting, or about to leave or desert, his wife."

Tho married woman may obtain an interim injunction against her

(^t) By sect. 24, "The word 'con-

tract ' in this Act shall include the

acceptance of any trust, or of tho

cflfice of executrix or administratrix,

and the provisions of this Act as to

liabilities of married women shall ex-

tend to all liabilities by reason of any
breach of trust or devastavit com-
mitted by any married woman being
a trustee or cx(,'ciitrix or administni-
tiix either liffote or after ht-r mar-
riage, and her husband shall not bo
subject to such liabilities unless he

has acted or intermeddled in the trnst

or administration. The word ' ]iro-

perty ' in this 'Vet includes a tbiiig iu

action."

(0 Seo Hidden v. F.ninrjim, 20

Ch. D. 220 ; CO L. T. 581, separuto

examination not necessary.

{>») This includes presenting a

petition. /// re (liitwin's Trusts, 48

L. T. 410; ,31 W. li.'AH.

{ti) liiehiduig a iieliliuu for jay-

meut out of Court. Ju Foslir's

Trnst.i, 4,5 L. T. y04 ;
,'30 W. K. .OG,

husband to rostra

pending proceedii

By tho Murriec
woman who is an
any otlior person
or a trustee alone
trust, viinj sue or

any such annuity
of the publi(; stocl

for,Tblo as aforesa

stock, or otlier be
such corpoiaticm, c

without her husba
By sect. 23, "P

presentative of an;

estate have tho su

Siuuo jurisdiction a

Adiim lijj Woma
tho niairiage be v
viiiculu matrimonii
a. feme sole, and in i

name (s). The ^von]

niii oidy for dissol

made absolute she
under tho Act of 18

Aclivn hij Marriec
A married woman
were a feme sole, ai

been deserted by he:

under tho stat. 20 (

(o) Symoiids v. JIuU
3W; 5;iL. ,r.,Ch. CO;
3:! W. K. lo:).

(p) .'^iiioe the Act of
Married woniiui is adrnii
liusbaud need not joii

iniuistnitiou bond. 'J

Jlioiul Ai/res, ,SP. D..|
P. US. '

('/) As to the jiower i

woiiiau to appoint a s
Ins poii-or to charge 1

with his costs uniler 2,'J &
e- :iS, sue [icr 7/ 'i,'/./i,s,

'

Mill, LlOid, II V. Ihshu)
|^,E;i. 11,), at p. 12;j,
Vol. 1, p. i(|;s.

'

WCo. Litt. i;i,3 a:
mikk,,, 2 Wnis. Bl. 10
Midsluia, J,

(") llnimr v. TiMei/, I

fi'"«s V. (jirrimitoii,

!«:,nd.l!i7. 'Bittset
UiasMd, 2 P. D. 2(J3 ; 4

(0 Koniini; v. J'il/rtrs
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Chap. CI,

Married
%/oman execu-
trix (/>).

luinLaii'l to restrain him frnm i"n*^^..f
• •., ,

pe,Hlin, r-eedings n. j'S':^:!:SJ^"\^--P-^te property

woiuau who is an executrix or admmisti'.fvK-"^/' '
• ^ "tarried

any other person or persons of the ostl^f ''^°''? "^ J°»itly with
era trustee ahjue or jointh as aforo^nJr f

"""^ ^^^^'^^^^^ person,
trust, m.ysne or heln^dXSm^l^tv^t "^'^^l^'^y ?^^^^i to ^n^
aiiv such annuity or dei.^.it s ntV ,w1 ' """ ^""^ "^ transferring

of the publi,.. stoeks or fund or 'of anv H
"'

'f
^'.'''"'^ ^°™i"S P^^t

fcrablo as aforesaid, 0^^^^ slvlrTli^^'
f''^^\'''' ^''^^^^^

stock, or otiier benefit, rig t chim' o, nt^'
debenture, debenture

suchc.,rporation,conip;ny '•£ wh
°^^"" .interest of or in any

w.;houtLr husl^.nd,p S'il^e°?/rr

estate have the same ri-'hts and li'il.ilifi^ 1 1
, ''^^''P^J''ito

Ba.ae jurisdiction a. she ^.uldto if shetre'\iin|.''
"'^^'^^ *° ^^^

Admn Inj U injuin after Birnree r>f 7i.-.„ 7 j-

the nauriage be .-oil^l ^''/Z* "(/),!t£Se^ ^•''""" ^"^"^
n„r(^/o wr,0'»//o«// (,-), the • mmn ,rin,? = 1

" ^^' ^ divorce o divorce.

a/... ../., and in slui cases it s usuaTfo^L; f"°
"'

l^
^^*^ ^°™

iu.me(,s). The wouuui's status, w"-S Lit, ff T", ?"' "'/^'^'^^

«/*/ o.ily for dissohition of the iiu.Jrias^e • n, "^'i<?M^J'a decree
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Remedies of
personal rc])ro-
sontative of
married
womeu.

((/) Sijmonda v. UaUvtt, 'i-l Ch D

(/;) SiiKx. tiio Act of 1882, when a
iiiarned woman is administratrix her
liuslMud need not join in the ad-
immstratiou bond. The Cuodn of
ikmit Atm-s, 8 P. D. ,108 ; 52 L. 3'.,

{'/) As to the jiower of a married
woiiKMi to appoint a solicitor, and
"',•',".""' !" '-'""•K" I'cr property
witli his costs ander 2;i ic -'i V c I''/
s,.V,srep.T //7c/vm., V.-C.', Li'r'c
Ju'iHv. Lmnln, V. J),sh,.,-oii,il(, L U

W,Av/,2Ums.m. 1079, 1082, per
ul'irkstuiH', J.

'11
W ;/«/;(()• V. y//*'/,'?/, 8 W. R. 20 •

™'. ' .M..li)<. lint see Fnnull v-

J,''""'"«^.^iM). 203; 40 L. J., r."

(0 .Von«ff;; V. Villors, 2 Ex. D.

359; 40 L. J., Ex, .579 (C. A ) where

tiouor for a divorce who had obtained
^ '^«"-eo," «i), for conversion of hergoods while she was living apartfrom her husband during *lheTn-torval between the making "f Iheocree nisi and the decree absolutethe defendant pleaded the covertureof the plamtiff at the time of hoconversion; it was held (reversingthe judgment of the ixcheauefB'vis.on), that this was a good Xafor inasmuch as the plaintiff did notbecome a IVmo sole until the decree

not sue in her own name durins the

," ^; T"' •
^" *''" Ji^eree heins made



1130

Paet XII,

Order to pro-
tect wife's

property after
desertion by
husband.

Husland and Wife and Married Women.

establishing tho Court for Divorce and :Matrinionial L'ausos) ijro-
vides, by sect. 21, that "A wife desortod by her hawband luav at
any time after such desertion, if resident within the metropolitan
district, apply to a police magistrate, or if resident in the country
to justices in petty sessions, or in either case to tho Court (tlio
Court established by the Act) («), for an order to protect any
money or property she may acquire by her own lawful (,»•) industry
and property which she may become possessed of after sucli dtsir^
tion, against her husband or his creditors, or any person claimino'
under him; and such magistrate, ov justices, or Court, if satisfied
of the fact of such desertion, and that the same was M-ithout rea-
sonable cause, and that tho wife is maintaining herself by lier own
industry or property, may make and give to tho wife an oriler
protecting her earnings and property acquired since the commence-
ment of such desertion (//), from her husband and all creditors and
persons clamnng under him, and such earnings and property shall
belong to the wife as if she were a feme sole: Provided a'hvav-i
that every such order, if made by a police magistrate or justices
at petty sessions, shall (s), within ton days after tho iuakin"
thereof, be entered with tho registrar of the' County Court witliiii
whose jurisdiction the wife is resident ; and that it shall bi; lawful
for the husband, aii'^

;, creditor or other persons cluiming under
him, to apply to tuo Court, or to tho magistrate or jusTi((>s bywhom such order («) was made, for tho discharge thereof • Pro-
vided also, that if the husband, or any creditor of or person claim-
ing under the husband, shall seize or continue to hold any proiierty
of the wife after notice of any such order, he shall be liabk., at the
suit of the wife (which she is hereby empowered to briu"^ to
restore tho specific property, and also for a sum e(iual to (hmblo
the value of tho property so seized or held after such notice as
aforesaid

;
if any such order of ])rotection bo made, the wito shall

during tho continuance thereof, bo, and bo deemed to Liiyo lieen'
durmg^ such desertion of her, in the like position in all respects
with regard to property and contracts, and suing and beiu" sued
as she would bo under this Act if sho obtained a decree of iuJiciai
separation."

A woman who has been deserted by her husband, and has

(«) By the 21 & 22 V. c. 108 (an
Act for amending tho above Act),
8. C, "Every wife deserted by her
husband wheresoever resident in
England, may, at any time after
such desertion, apj)ly to tho said
Judge Ordinary for an order to
protect any money or property in
England she may liave acquired or
niay acquire by her own lawful
industry, and any property she may
have become possessed of or may
become possessed of, after such de-
sertion, against her husband and his
creditors, and any person claiming
under him ; and the Judge Ordinary
shall exercise, in respect of every
such application, all the powers con-
ferred upon the Court for Divorce

and Matrimonial Causes uudor the
'2(! & 21 V. c. 85, s. 21."

(.') See Jfdson v. Mitchdl, 3 II. &
C. 628: 34 L. J., Ex. 08.

{>/) By 21 & 22 V. c. 108, s. 0, the
order must state the time iit wliich

the desertion coininuucod, " and tho

order shall, as regards ;dl pi'isons

dealing with such wife in relianco

thereon, bo conclusive as to tho tinio

when such desertion commenred."
{:) This proviso is oidy directory.

See The Goods of Farrudaii, 31 L. J.,

Prob. 7.

(a) This part of the cuactmeut is

amended by the 27 & 28 V. c. 44.

See Ex p. tStiurpe, 5 B. & S. 322; 33

L. J., M. C. 152.
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oLtalucl an onlcr under the above enactment, for the protection of
lier money and property from her hnsband and his creditors couldeven oetore tlie Act o 1882 maintain an action for a iSel withoutjonunj, her husband (/.) An order obtained under the above section
by a marned woman deserted by her husband, for the protect on
01 property ac.puredsuico desertion, did not enable her to maintain
an action commenced before the date of the order for injurfes Sor m resi>oct of such property c). See now th , Act of 1882 ««i
p. IMS. As to the eilect of the reversal of the decree, see infra

llv 'iheltaf''•S'1-->l'"r^"'K-'' u'^ ^<V'«r«te?yVo«. her Husband.]-I V the Stat. 20 .fc 21 1. c. So "A judicial separation betweenhusband and wito may bo decreed in certain cases ; " and bv sect 2 -T
"In every case of a judicial separation the wife shall, from the date
ot the sentence, and whilst the reparation shall continue, be con-
si(leied as a /erne sole with respect .o property of every description
wlnrh she may acquire, or wdiich may como to or devolve upoS
her; and such property may be disposed of by her in all respecta
a. a ,Mneso/e, and on her.decea.so the same shall, in case she shall
a.eintestato f,^o as the same would have gone if her husband hadbeen then dead.•^provi..,.d hat If any such wife should a-aln
cohabit with her husband, all such property as she may be entftlod
to when such cohabitation sliall take'place, shall be held to hersoparato use, subject however, to any agreement in wTiting madebetween herself and her husband wliilst separate "

By sect 26, "In every case of a judicial separation, the wife
,*all, whilst so separated, be considered as a feme sole for tlojiurposes ot contract and wrongs, and injuries, and suing and
jK.yig sued m any civil proceedings

; and her husband shall not bo
liable in respect ot any engagement or contract she may havo
entered into, or for any wrongful act or omission by her or for
any costs slie may incur as plaintiff or defendant: Provided that
wliero u])on any such judicial separation alimony has been decreed
or ordered to be paid to the wife, and the same 'shall not bo duly
paid by tbe husband he shall be liable for necessaries supplied forheruse: rrovided also that nothing shall prevent the wife from
jo.iimg at any time during such separation, in the exercise of any
joint iiower givon to herself and her husband " "^

J!ythe2la.22 V c.m,s7, " The provisions contained in thisArt and in the said Act of the 20 .f 21 I', c. 8,5, respectiuff theproperty ot a wi e who has obtained a decree iov judSal fene-
ration or an or.ler for protection, shall bo doomed to extend toproperty to whicli such wife has become or shall become entiled
as exeeutrix, admmistratrix or trustee since the sentence of sepa-

ls

ion or the commonccinent of the desertion (as the case may
)

,

and tlie death ot the tes ator or intestate shall bo deemed tS

Il^^iSmhiK.''
'''

''' "''"'" """""'^ •'^^ executrix or ad-

liy sect S, " In every case in which a wife shall, under this Actor under tlie said Act of the 20 .f 21 V. c. 85, have obta ncd anorder to protect her earnings or property, or a decree for judichd.

1151

Chap. CI.

Wife judicially
separated.

Above provi-
sions to extend
to property
vested iu wife
as executrix,
&c.

Effect of re-
versal of
order or
decree, &o.

('') IkiMikn V. Brair/ti/, L. E..
OQB. 147;11L.J.,Q.IJ. 46. '

^ (0 T/ic Midland It. Co. v. Piie 10
C.B.,N.S. 179;30L.J.,C.pf314;
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Proceedings in
the action.

Security for
costs.

Statute of
Limitations.

Damages and
costs.

Tlusbavd and Wife and Married Women,

separation, such order or decree shall, until reversed or discLarjrrd,

so far as necessary for the ])rotection of any person or corporiitinu
who shall deal with the wife, bo deemed valid and cfl'eetuul ; mid
no discharge, variation or reversal of such order or decree slmll
prejudice or affect any rights or remedies which any person wouhl
have had in case the same had not so been I'oversed, varied or
discharged in respect of any debts, contracts or acts of the wil'o

incurred, entered into, or done between the times of the iiuikiii'-

such order or decree, and of the discharge, variation or reversal
thereof ; and property of or to which the wife is possessed or entitled
for an estate in remainder or reversion at the date of the d'V'^crtiuu

or decree (as the case may be), shall be deemed to bo included in
the protection given by the order or decree."

liy sect. 10, " All persons and corporations who shall, in reliance
on any such order or decree as aforesaid, make any payment to or
permit any transfer or act to bo made or done by the wife wIkj has
obtained the same shall, notwithstanding such (Jrdor or decree mav
then have been discharged, reversed or varied, or the separation
of the wife from her husband may ha.vo ceased, or at some tiiiio

since the making of the order or decree been discontinued, bo
protecied and indemnified in the same way in all respects as if at
the time of such payment, transfer or other act, such order or
decree were valid and still subsisting -without variation in full

force and effect, and the seimration of the M-ifo from her husband
had not ceased or been discontinued, unless at the time of such
paj'ment, transfer or other act, such persons or corporations had
notice of the discharge, reversal or variation of such order or
decree, or of the cessation or discontinuance of such separation."

Proceedings in the Action.']—Tho jiroceedings in an action by
a married women suing alone" are exactly the same as those iu an
ordinary action. In the writ and subsequent ju-ocecdiugs slio

should be described by her married name, and the words " married
woman" should be added after her name(fi}. The plaintiff in such
a case can only bo compelled to give security for costs in cases where
an ordinary plaintiff would be so compelled {e).

The Statute of Limitations, in an .action in respect of a cause of

action which accrued prior to the 1st January, 18.S3, so far as tlic

disability arising from coverture is concerned", only conuncnces to

run on that daj' (/).
The damages and costs recovered by a married woman in an

action are her separate jiroperty (</), even though the cause of action
accrued prior to the 1st January, 1SS;5 (//). Any danuiges or costs

recovered against the married woman are payable out of licr sepa-

rate property, and not otherwise (/).

{d) Masters' Practico Rules. See
post. Appendix.

(() 'nrclfall V. Wihon, 8 P. D. 18

;

48 L. T. •2;i8.

( n Wililon V. Xcat, 51 L. T. 289

;

32 W. R. 828.

{g) M. W. P. Act, 18S2, s. 1,

6ub-s. 2, sujnn, p. 1148.

{Ii) Wildoiiw //7y«7o!c, dtedaute,

p. 1147. u. (r).

(0 M. \V. P. Act, 1882, s. 1, sub-s.

2, supra, p. 1148.

Since the conn
Act, 1«82 (45 ,t
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fhiiv JIaiiki/ti/ Co. V.
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tl'iilhr, 21 Ch. D. 4().'

13;: ;il \V. K. N!)!). As
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(l«it jieudiug an actio
pp. 'JG2aii(l 1027.

('") M. \\. P. Act,
siil)-s. 2, auto, p. 1148;
'»i'I. XVI. r. 10. It is
fouce fo plead that th
was !i married woman a
tliP comnioncoment of
Ahiiliiff V. O/mni/icime.
;02;;iO\V. li. 429.

('') (jliimstnuliiir Ba
m,ps. 12 Q. 13. I). 53;
Q-B, 4ao; .^OL. T, mo
on. See in-Moii v. in
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an,], a. regards women inarriod sincrtLit d. o if r'"'"'^''
^^""'^ ^'^'

all contracts or torts whenever niu ^cfiift't hI Vl T^'^^'r^imttod, that it is also so as r.u„„.,iJ ^,>;.r V •
'^"''' ^^ ^"^ «"l>-

tk separate estate is liallnSbv
'"''"

'''J','''i^ "^ ^'^"'^1^

(late, Ln thouf,^li they were n e avZT ^TT^ '^'^^^"''^ ^hat

dato (.). No questiou^ cTuT a so as to S 'f
^"'"

?",
^'^^'"^'^^ ^^^'^t

1st January, K^8;}, by women mantlbSe h^ird^'V'''"'*^' ^l'*^
sej^rate estate.isnot liable in respect of su £ Kst '' ^'''^'' '^"

Altliough It is not necessary in any case t, i in fr" i i ,
co-defendant, it will often be proper t<' do so ^TJ ^^.'^''""' '^^ ^ ^°'''^'' «*
to make him liable in respect of .ssf.v '•?''"'? •* ''^ ^""glit husband,

wifo, or for torts committed^1^^ wi^I^ES ^f
^'^ -«^ ^i^

not necessary that they shoid, be iLt Vr^l f'"" ,^^'''^T'
'^ '"^ '''''''"'

But they may bo joined as co-dofemlu S - nd ff l
^^' ",'"'*'"" ^''')-

is generally advisable that theySd be so, hL'^'f
^"°^'" ^*^

of annuiuiryand other l>rocecW sXouent f'''l^^9
^^'Vonse

may often bo saved by doing so (s)
^""^"^^''^"t ^o the judgment

wus[t). iho liabihty is m all liability.

(I) The 1st January, 1883. See
anto,p. 1147, n. (/;).

(/) As to bringing in a married wo-
man as a third JKirty, see Ghuccttter-
slur,' Bdiikimj Co. v. J'lidlips, and
Jms\. Mhrtoii, cited ante. Vol I

p. 422. As to tlio liability on a
solicitor's bill, SCO I„ ,r Jhrn: and
>l"ll,i\ 21 Vh. D. 40,j; 49 L T
li:i:;;il\V. K. WI9. As to the effect
ot the niarnage of a female defen-
ilaiit pending iin action, see ante
W). 1)02 and 1027.

'

('") M. W. P. Act, 1SS2, s. I,

nV'v?:,""*''-
!'•'•'*'; R. of S. C.

'W.XM. r. 10. It is not any do-
leuce to pleail that the defendant
WIS 11 iiiarriod woman at the time of
tie conimoiKomont of the action-

Sw K^'^f
"""•'

4^ ^- ^•

f'J. See /; M,ii V. inii.^low, cited
^ate.p.lUT.n.W. The submissiou

made in the to.xt is based on the
principle that the liability to 1^ si edalone IS a matter of procedure oiilvand that statutes as to procedure are
letrospective. Seepcryw/or/i-, (\ B.,

ip) See post, p. lir,<j.

('/) p<in,,x J,;>/,i„s,t]C]x. D. 728-
Mtilliu'noi, V. J'lifoii, "Times" ITMi

41 L. 1. 148, per />v/, J., at p 151 •

supni.
•

''^^'''•''^"'"''''''"'''^"•.

a2u;;iT48^-^^^'^««^'«'^'-^-i"



1154 Ilualand and Wife and Married Women.

Paet XII.

Separate
estate.

Liability in

respect of post-
nuptial con-
tracts made on
or since Ist

January, 1883.

cases limited to her separate property (h). With regard to tlio

extent of the liability ot the separate estate in respect of coutriicts,

the Married Women's Proportj' Act, 1S82, is not ri'trospe(tivi'(j\

and there are verj' important differences between tlio liability iii

respect of contracts made before, and contracts made on and .-iiicc,

the 1st Jannary, 1S83 (,)/). The liability in respect of torts is ciniliii.d

to torts committed on or since the 1st January, LS 8,
"J (,;•}, or tmts

committed before that date by married women married sinii'(./\

because, ])rior to that date, the separate estati.' was not liabli' /,).

It would bo foreijjn to the object of this woik to enter into unv
discussion as to what is necessary to constitute property tho

separate estate of a married woman, or by what acts on her part it

may bo rendered chargeable (c). As to the former, it is sniiiciout

to state that property of a marriCMl Avoman may be such, eitlior by
being expressly made so by tho donor of it, or by settlement, or by
reason of its falling within tho provisions of the Married AVoim.n'.s

I'roperty Act, l.SS:i. Tho charge extends to jjroperty over wliich

tho woman has a power to appoint by deed orwill((/), or by mIU
only wlien tho power has been exercised ('/). Uidess tliere i.> an
express charge, general contracts and engagements do not jn-r se

constitute a charge on tho separate estate {>), but are only cliari'o-

able on it, and in order to comjdete the charge it is neci!ss;uy to

bring an action, and to claim and obtain a declaration f)f charge
( /),

Before the Act of 1.S82 it was held that the Statute of Liiuitatums

was no bar in such cases (//).

With regard to post-iuiptial contracts made on or since tho

1st January, 1SS;5, the Mari'ied Women's l'ra])erty Act provides

{s. 1, siih-s. 2, (iiifc, p. 114S) that a jiiarried woman shall be eapalilo

of entering into and rendering herself liable in resjjcct oi and to

the extent of her separate property on any contract.

15y sect. 1, sub-sect. 15, "Every contract entered into by a

married wonum shall bo deemed to be a contract entered into by
her with resjjoct to and to bind her separate property, unless the

contrary be shown."
15y sub-sect. 4, " Every contract entered into by a married

woman with respect to and to bind her separate property shall l>iad

not only the separate property which she is possessed of or entitled

to at tho date of the contract, but also all separate property which

.she may thereafter acquire."

It will be s(jen from wdiat follows that this section has iiiaJo

(«) Orliitr V. Fifzt/iMoii, 43 L. T.
CO: Jliirhr v. (Imimn (C. A.), 49

L. J., Ex. 731 ; 43 L. T. 428.

{x) Conohm v. !. jihind, 2" Ch. D.632.

(y) Ante, p. 1147, n. (//).

(--) Id.

(ff) M. W. P. Act, 1884, s. 13, post.

(Ji) irauifurdw Hull., ante, u. (o).

{() See 1 W. & Tiid. Load. Cas.

Va\., 4th od. p. 481 et soq., in notis
;

Pollock on Coutnicts, 3rd ed.

('/) .Loii(/o)i <.'li(n-tcri'd Jinnk of
jlustndia v. Lemprihr, L. R., 4 P.
C. •')72

; Mrvri'^d Womrn'sPrnp. Act,

1882, s. 4: Mni/d v. Field, 3 Oh. D.
687, M. R. ; In re Hm-veif.-i Estate,

dodfrni V. ITitrhcii, 13 Ch. D. 216,

V.-U. ir. : Sbiiiinr v. Toiht, \V. X.

1881. l(i(i, as corrected Id. 173. See

]icr t.'vUuii, L. J., I'tkc \.Fil:i/ililio)i,

17 Ch. 1). at p. 401).

(<) liohiiison V. Vicli riiiq, IC Ch. D.

GOO; 50 L. J., Cli. 527;' per JiW,
M. R., IGCh. I), at p. 002.

(./') y<itioiial Frdriiici'd Bunk of

F.iKjland v. TIuiihuk, 24 W. K. Kllli,

M. R. : Itiihinson v. L'iehrriiiii,i\i\ixo.:

Fikc V. Fitzflibbnii, RUiir:i.

((•/) Ifodomi Y. iri//intiiMii, I') Ch.

T>. 'K7; 42 'L, T. 070 ;
2H \V. R. 944,

V.-C.U. Qy. if this is so since the

Act of 1882.

imi)ortant altera!

estate.

15y tho Marrici
after licr marriag
c.'ctcnt of her .sej

contiacts entered
niiirriage. includi

euntributor}-, eith

of eoiitributories,

stock couijianies

;

any liability in da
in i'cs])ect of any t

in rcsjicct thereof,

(dilo out of her s(

hiisbinid, unless tl

traiy, her separate
for all such debts
costs I'ocovered in

in this Act shall oj

wojuan married be
eueh debt, contra
separate property 1

thi.j Act, and to wl
separate use under
Act had not passed,
With regard to (

U January, 1883,
notnpply(/V and t]

property wliich wai
time when tho cent
ti'iie when j udgmen
lier must bo limit
woman will not bo ]

separate estate (/), a
the creditor's claim
estate of a married '

gagements made or
1SS3, with tho iuton
be either expressed
express evidence to
separate estate is chu
can bo .satisfied («).

(/i) See ,¥«(•(«• v.TF'iVi

9Q.B.D.237; 51 L.J
4" L. T. 140 ; 30 \V. R.
in D. P., W.N. 1884, 2(

(0 See ante, p. 11.54, i

(/.) I'ike V. FitzgibboH
Ch. D.4o4; ,50 L. J.,
L. T. 562;29W. R. 56
y.iV/w(«9(C. A,), IG

f L.J.,Ch.527;44 L.

»1;J0W. R.4,51: A-i;,
5H.J,,Ch. 04; 31 W '

^



Adium ayainst Murrkd Women,

bjpoHant alterations in tho extent of the liability of the separate

15y the J/arnVrf Women's Promrtn Act 1!,k9 iq .. .

niter her marrinsoHlmll continue to },ni;nn- ^' '^ ^'"mnn
extent of her separate prm or Vi r an ,1 "f

'"^ i'';'^lH>ct an.l to the
eoufuct. entered into L- CLreonnS 'r T^'^^''}' '""^ '^"

marriuso. inchuling any sums "S Xhi ^^' ^^ }^^^^^^^ l^or

contiil.ntory, either before or ul eJ S^ h ,.
/' '''''^\ ''° ,^"'^*'" «« "^

of eont.ihutorie., under and b y :,t onh^Ws^' ''l''-
""/^'^^ ^'^^^

stock companies
;
and she mm,bcsmd /L ..?„ .

';'\"'» *" "'"*
any lial.ibty in damages or otherwS^ ,-^",."^ '"'^^ ^'''^' ""'^ 1'"^

iu resi,ect of any such wronir and a?! «
"^'

""'''l
^'""^^^t. or

nucspect thereof, or for anVcSs rlhZr.'r"?'"''."-'"'''^'^ ^'"^

al.Ioout of her separate prcnSl ' n
"

f. , 'r'"'
^'^"'^ ''^' !»">-

husband, unless thl-re be Ly oontrict bo !• '^T^"
^'''' '""1 ^^^

tnuvjier separate propertshani,n,l ^''^YT",
*^*-'"' *" ^ho con-

for all such^ debts/ coS;?ct:'o ^ o^s""n l"lW ''Tf''
'''"^'^

co.ts rc-overed in respect thereof Provl'd.v 1

'^'1,/J""'"?t's or
iu tins Act shall o,H.raL to iner^:!; m-S sj'Sb.Sn ""^'"^
woman married before tho c,,mniencemcn of tl i. -Ut S '"'^'

Buch debt, contract, or wrono- «= „t.
"^ "^"i" Act //} tor any

separate propertyto\vhichslTm;vK
''''"''

l'-^,'"'^'^
'^^ *" '">V

thi3 Act, ind toUich she would Lw^'V"*^"'^^^.^'^ ^-"t"" "^
.epurato use under the Actrherebv rJn^T ^*'" ^."*^*'"^^1 *'"' l^''^'

Act had not passed."
hereby repealed or otherwise, if this

With regard to contracts inn.lo i„. « • ^

U Jannan-, 1,S8;J, the £ „5WmlXS ^'''°' *" "^°
not apply (,V and the liability yVhrsenires?/^''' r"'"''

''"^'«

property which was tho mairied wm.w '
^'^ '" '"'"^^"1 ^o

time when the contract w-a made 3'"^'-
r'^""'"'° ^f^^e at tho

ti'iie when judgment is givenTi Ind n^v? ^'""''V"''-
^'"''^ "* *1>°

her mu.t be limited to slS^V^iS^ Sj^};;"^Jvon '^-""'^^

woman will not be restrained by iniuii«,?f ' "i^^" r
^'

'

V''^^
«-panito estate f/). and. cnr,«.n,rJ"i', "/..^"'V ?'",'" l«iti"g v^.th her
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Chap. CI.

Liability in
lesjiect of
niite-nui)tial
iiobts, Arc. of
\voman inar-
riud on or
.fiuco 1st

January, 1883.

Liability in
rosi)cct of con-
tracts muilo
before 1st

January, 1883.

«-pan.to estate (/I, and, conseqiienth S /,T ^""."•'° '^^ ^^'
the creditor's cla/rn is alwaysSfe'to'be VeSS^^'TL"'''"*-^?'estate ot a married woman is chargeable with / °. '^^"""to
gngements made or entered into by he pTiS t il'^^'f^ "^ "^-
\m, with the intention to charco it ', ,

>^
^ \^° ^'^ Jn"""''}',

bo cither expressed or hn^^:^'^^^ -^ention nufy

-besatiseed(4 & ^1^^tS:S^X^SS^^S^^
.jJ')^e^-Va-derv. WilhamsiC. A.).
Q.B.D.'.!37; 51 L. J., Q. k 594 •

4,L.T.I40;30W.R.724,affimed
mD.P.,\V.X. 1884, 201.

(0 See ante, p. 11,54, jx. (z)

J^'^J'''"' V. M/:fftbbon (C. A.) 17
\p.4W; ,50L. J., Ch. 394 44LI o62;2!»W n.651:7W,,J

;t.^"!-.Cl'-a'^7; 44 L. T. 16.5: 2!)

WL.J.,Ch. C4; Snv. R. 001.

suga.-^'*'"'""' ^- ^''^^•"•'"^. ubi

3DeG,F &Jo 513;30L.jfch'

tocK ^. ,Sy^«;/ocX-, L. K., 2 Eq. at pp.
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Taut XII.

Effect of ro-

stniiiit OH
auticipation.

rato estate must oxist, ami if it can bo shown that thoro was no

such iutontlDii, tho .soiiaiato estate will not be eharj,'i'(l(fy}. 'i'lm

M'lianito t'stato in liable on a covenant (/<) or bond (7) ol' the niamcd
woman; it is liable on a bill ol' cxchanp) drawn (r), accoptcil

(,,j

or indorsed {t\ by her, on a jiromissory note made [u] or chci[ui)

drawn (,/) by lier ; it is liable on a promissory note 8i<,'ned liv a

married woman, jointly and severally with her iuisliand, to seinno

an advance to him ((/). So it has been held liable on a contract to

take shares (,;), and for calls on shares (a), or on a f^uaranty ;/-)

made by her. It is liable on a retainer to a solicitor (c) ; it is'also

liable on her general engaf,'ement (</), as Un goods sold and de-

livered to lier(»'), or work done(./), or money lent to her to imnido
necessaries (</). It is liable on all debts contracted by the niarriid

woman before her marriage (/(). lUit tho separate estate is i,(,t

liable in resjject of torts or breaches of trust con' aitteil by tho

woman during coverture jirior to the 1st January, lo8;j (/).

l{y the J/" /•(•/('/ W'tnii-ii's l'ii>inrtij Ad, 1H82, ii. li), " Notliiiig iu

this'Act contained shall interfere with or aifect any settlement or

agreement for a settlement unule or to bo made, wliether ')efore or

after marriage, respecting tho i)roperty of any marrii'd woman (/.•),

or shall interfere with or render inoperative any restriction agiiiiist

anticipation at present attached or to be hereafter attached to tiio

enjoyment of any i)roperty or income by a woman under any

settlement, agreement for a settlement, will, or other instrument

;

but no restriction against anticipation contained in any settlement

or agreement for a settlement of a woman's own property to bo

made or entered into by herself shall have any validity against

debts contracted by her before marriage, and no settlement or

agreement for a settlement shall have any greater force or validity

186. 187 ; per Titriier, L. J., Johiism

V. UidUujhvr, 3 De G., F. & Jo. 513 ;

30 L. J., t'h. 298, 308, cited L. R., 4

P. C. 5U3.

(0) llromky v. Xur/oii, 27 L. T.

478, V.-C. M.
(/)) rike V. Fitzgibhoii, 14 Ch. D.

837.

(7) Ilidinc V. Ti'tiiianI, supra ; per

KuKhrslci), V.-C, L. R., 3 Kq. 787.

()) Liiticfif/iiyi'diKl york-sliire Hank
V. Tee, W.S. 187.'), pt. i. 213, V.-C. H.

(.s) L. 11., 4 P. C. at p. 5',)1.

(0 McJhiiri/ V. JJanis, L. R., 10

Eq. 88, M. R.
{i() Per A'i/iilcrslci/, V.-C, L. R.,

3 Eq. 787.

(.;) Mclffii'-ij y. Davii's, ubi supra.

(//) Jtnvicii V. ,/tii/i-itis, Cli. D. 728

:

Jio/iir/s V. initkiiix, 4G L. J., Q. B.

652 ; 36 L. T. 799.

(z) Jlattheivman's ease, L, R., 3

Eq. 781.

(a) Butkr v. Cumpaton, L. R., 7

Eq. 16.

(A) Morrcllv. Cowan, 6 Ch.D. 166;

7 Id, 151.

(c) feiitey v. Anstruther, 48 L. T.

664.

((0 Mayd V. Fiehl, 3 Ch. D. 587

;

per Turner, L. J., Johnson v. (inl-

loi/hn; 3 D., F. & Jo. 513; 3(1 L. J.,

Ch. 298, ;!08, cited L. H., 4 P. (
'. .;0O,

591: I'ikc V. Fit:(jihlion, li Ch. 1).

at p. 840; per Mulbif, V.-C; ptr

J(nnc.i, L. J. 'I'lic London ('luirtirnl

Jiioik of Anstri'/i/i v. lA'iiijiri(n',L.

R., 4 1'". C 572, 593 et .secj.

(/) I'ifurd V. JIhif, .supra.

(/) iShinnn- v. Todd, ,.I L. J., Ch.

198: lOL. T. 131; .30 W. li. 207.

(,(/) lliidi/son V. li'Uliiiiiisoii, 1 J Ch.

D. 87, V.-C. B.
{h) U'illiiiiin V. Mcrcur (C. A.),

9Q. B. ]). ; 51 L.J., d B. .)iU ; 47

L. T. 140; ;50 W. li. 721. aftiriiad

in V>. P., W. N. 1884, 201 : l.cii.h,,,

<nid I'rovmcitil Hank v. Jimjli', 7 Ch.

D. 773 : cp. Suni/vr v. Sumirr, L. H.,

11 Eq. 470; 40L. J., Ch.'372.

(() JVaiuford v. Ueyl, L. R., 20

Eq. 321, M. R.
(A-) This excepts from the opcrJition

of the Actpropcrty subject to a cove-

nant to settle after-acquired pro-

perty : In re Stonor's Trusts, 24 Ch.

]). 196.

ajruiiist creditor.s c

meat for a .settleni

against his credito

If the separate a
on anticipation the;

th'' provisoes in th

liable (/) e'ven by I

long as the restrai

as by the death of

Contracts nnido wl
Law of Property A
to tho < 'ourt, in s

woman (o), to bind
iuit!i'ii>ation(/*).

As to the liabili:

woman, see sect, 2.'J,

IIV/< (;/' Summon
proceedings, except
cliaiiter, are tlio .sf

may now retain an
a fane sole,

Ajiplication for Ji

Women's Property .

to order judgment
llrd. A'/r. {see (int

that Act tho order n
is to bo limited to t

is not restrained fr

ouly under any sett

liorstir'(/-).

Jiidijinent.]—Tho
(». 1, siih-s. 2, ante,

against a married w(
perty and not otherv

(/) Ilohrh V. TFatkii
Q. B. ,552 ; 30 L. T.

'

iitxgdbon, cited auto, j).

Chapman v. ISiiigs, 11 C
<8 L. T. 704 : Jlr Jivuc

I
King, C. A., 27 Ch.

L; J., Ch. 881 ; 61 L.
W. li. 68.

(m) Stanley v. Stanlci
sS'J.

(") Fil;e V. FitzgiMmn,
(n) In re llarren's A,

LJ.,Ch. 928;49L. T. Gi
T. .Vdltr, 30 W. R. 422.

il') See J!f landfill
j;'"fr,46L.T. 227;"30

[^ p. 'lnoi„)m,„, \V. N
ilmiinve V. Sivuhinan, 4i

il
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against rod itors of hucJi womnn fli.m > i;i, in
met for a sottlomoi.t m Jo or entin 1 „/

"''"^'-^'^^"t "^ "f^'-oo- Chap. CI.

against his crclitoiH."
^'^ '"^" ^^' '^ "'"» ^vould liuvo

tb. i-rovisocs in tlu3\tl ;o s :S S^ i
"^'i-t^'ment c„mo -.vitl.ia

liable.;/) ovon by fnui,l ,m tho '..<-, f

'^" ^^''p'l or ron.lorcd

long us'tho restraint I. , I . i^a ftc thc'ro'^'- T'''"'"
^"'^ ^'^

asbv the death of tho husband < , t),

^'^f""",* "' »'''"'"VU(1,

contracts nuulo whilst i ex el' / 1 v"}l
'''^;.^' •''""'e'-''' ""'l^'''

Law of I'rnporty Aet, lH,Sl""fa • ^^V. c ^n
" ;;'V"J-"""^'.">ul

tu tho rourt, in soino cases Avhem f ; <.
' V

"''*'
"" ^^^'"'^

w.na„^0,t.. bind tho p.^^k? noJw! iSa n!!;. ^llil'';;!^?,:;;
/''"

antiiil>atioii(/<).
..wmiuo '•"0 le.stramt on

As to tho liability of tho porsonal reDresontntivn ^p „ •
•. .

woman, sw smY. 2;J, untr, p. iHi,
't'Presontativo of a married Liability of

IHT.siiiial ro-

,,- ; ,. ,, „ , preseutative.
Writ of Suminous, . 'r-.l—Tho -R-rif nt o„rv„v, ,

rrormlings, except \vhero a v diftioncnT "•
f",'^

subsequent Writ of sum.
ihapter, aro tho san.o a in Jrd u^v 'Sos" ^A ",

"^
''"J

"' ""^ '"°"^' ''"•

may now retain and api.ear byaSicito in tl.)
'"'"^ '^'"""'"^

a/mesok. ^ ^ ^outitoi m tho saiuo manner as

Ajiplkatim/u)- Judgment iiiiihr On/ Yfl'i t> •
i. ^i ,,

WoHK.n-s Property Act, 1882, it was hdd htj "?'*" ^'^"^^''™«^ Application

to order judgment to bo si.^ied atdnst • , i"
'™" "" l'"^^"'' ^°V'"^K"'""-

'^rj. A'/r. {see ante, Vo/. >, •>&!,? '""""'', ^.-oinau under ">'<^'r Ord.

that Act tho order may bo made but^ i^t n s/'^??'' i 'V'^^'
''^'"'^«

i.stobo limited to the\sopSe estate V/;,^*
.^tato that execution

b not restrained from anticipatTi u 1. s ^'V'"'^"'!^
"^'^''^ «^«

ouly under any settlemeu o—^ienSov ,*^"^h,
'"'*'""'* """''^^

kikif (/•).

agreement lor a settlement made by

/<n!gmcnt.]~1ho Marned Women's Property Act 1SS2 r.. -i

(0 7if()A<r<j( V. TFatkins, 46 L J
Q,B 5o>;3(i L. T. 7dd : JUov.
hCgMuii, cited auto, p. lloG, n. (u)
Uuqmmn v. lli<i,js, 11 Q. B. IJ 27'

f \:-
'^-

JPM ''''' ^'""'^ (niaiumui
y.

Aiwy C. A., 27 Ch. D. 411; 53

^^(w) i'toH/t^i^ V. Stanley, 7 Ch. D.

I")
P^ke^-JilzgMio,,, ubi supra.

'•^<;'. Inowpmi, W. Iv. tH«4 28-
'Uittycfliv^ V. Saiidvma)!, 48 L. T. 215 .•

Sedywtck V nowas,iH L. T. 100-

i^^'t'l: %'//''^, :iO Ch. D. 74'J 51

•11-483: ./// >•« Lilliv(ill\ SrHi,
W(w< r,v^*Av, 30 W. 1{. 243
M) <^>-l>i»- V. ntznihtwi, 43 L. T.60. />/^T«;,< V. 7.'«./, //,, 8 (i. 13. D

tjs ^IL
V /u,/,,, 28 Sol. Joum.

-^^•.'w^:s:b:'-'^'"'"'"-'^

ch^cIrS'"'s''-''-\««*'''-*:^"t:
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Part XII.

Inquiry as to

estate.

Appointment
of receiver.

Costs.

Execution.

Ilushaitd and Wife and Murried Women,

tho Act of 1882, tlio judgment slioukl bo in tho ordinary form, but
should provide that any execution to bo levied thereon shall l)o

limited to tho .separate property of tho defendant, in respect ot'

which alio is not restrained from anticipation, unless such rostruint

exists under any settlement or agreement for a settlement made by
herself (s). In cases not coming within the Act, the judgmout
must bo limited in accordance with tho decision in I'ike \. Fit,:.

(jibhon (<). A judgment against a married woman personally in

"tho ordinary form would, at all events prior to the Act of l8Si', bo

irregular (»).

If it is not certain of what tho separate estate consists an inc^uiry

before ono of the Masters may bo directed (.r). The inquiry is con-

ducted in the usual way [see post, Ch. CXV.), by getting an !ip-

pointnicnt before tho Master and calling witnesses before him and
examining them.

If tho i)roperty is vested in trustees and they are not parties to

tho action, no order can bo made against them(.r); but a receiver

may be appointed to receive the separate estate {x), and no separate

pi'oceodings are necessary (.c).

The costs may be ordered to be paid out of tho separate estate {y).

Execution.']—Execution is issued in the ordinary way. The writ

must follow the judgment and be expressly limited to the soparato

ontate in the terms of tho judgment. Only the separate estate cau

be taken.

3. Actions hj Ilnsband and Wife jointly.

In some cases a husband and wife may sue jointly as co-plain-

tiffs. Thus thoy may do so in respect of an injury to the wife, in

respect of which tho husband lias a separate right of action (;:).

By Ord. XVIH. r. 4, "Claims by or against husband and wil'o

may be joined with claims by or against either of them sopamtoly."

This rule is (by rule 7) subject to rules 1, 8 and of tho sumo

Order, which relate to ai)plications to separate causes of action so

joiL.ed {sec ante, Vol. 1, p. 400).

(.«) Bin-sill V. Tanner, suprii. But
Bee Broun v. Green, 12 L. K., Ir. 122.

(/) See ante, p. 115.^, n. (A,). Seo

a form in McQueen v. Turner, 30

W. R. 80.

(») Iktris V. BallenJun, 46 L. T.

797: Barber v. Grer/non, 4'J L. J.,

Ex. 731 ; 43 L. T. 428.

(jr) In re Fence and Waller (0. A.),

24 Ch. D. 405 ; 49 L. T. 037 ; 31

\V. R. 899.

(y) Soo tho M. W. P. Act, 1882,

s. 1, sub-3. 2, ante, p. 1148: Morrij

V. Freeman, 3 P. 1). 65 : Butler v.

Cuinp.slon, L. R., 7 En. 16, 24:
McJfenru v. Davif. L. K., 10 Eq.
88, 'J2:'cliu/)0 v. Streleh, L. R., 9 XVIII. r. 4, siipi

Eq. 555, 502. As to the trustoo'.s

costs when they are joini'd, tlie usual

conrso is to order tho plaiiitilV to jwy
them, and add them to his owu costs,

which are to bo paid out of tho

estate: Collctle v. hiekinmn, 11 Ch,

D. 687, at p. 090 ; I.uinl'ui aid I'ro-

vineial Bank v. Boi//e, 1 Ch. D. 773,

770 ; 47 L. J., Ch. 301 : Ciiuhb v.

Stretch, supra.

(r) Tho 40tli section of tho C. L. P.

Act, 1852, wliicli euabh'd tho husband

to add a claim ffir thi; injury to him-

self, is repealed by tlie Statute Law
Revision and Civil I'roccduro Att,

• 1883 ; but its jilaco i.s takeu by Ord.
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Service of
writ.

Action against
husband and
wife iu respect
of auto-uup.
tiiil liabilities

of wife.

Actions against Ilushand and Wife Jointly.

4. Actions against Husband and Wifejoinih,

^.^.tr '^ '"'^"^ ^^' ^-''^ '^^y ^° --1 Jointly as co-

doS;.L?f£ i£; SS;,;^."4:;iI^S
^-band and .-ifo arc both

or a Judgo shall othov^yLlovcS'''
'''''""^ ""^"'^ ^ho Court

V-yfac .Varried Wotnen's Pronerfn A rf 1S09 » i - << . i ,

and wife iiuiy ho Joint!,/ (b) sueuJ^itA f ' '' ^^,' '^ Jnisband

liability (wiiother by con it or fm ^
f,f

""^'
f'"^

'^""'^^ "^' ""^^i'

cunvd\ the wife lif^rf a n^^J'^^S
™»)

'^^''''^'i^^^
"^ "-

the action .hall «ook to establish fes chim^' o. I n
P^'""^*^^

"-

agaiiLst l)..th of thoni; and if in rn^v s '.
f

^^''^^' "' "' 1^

bnu^lit in respect of any suchlS J^ atih^'^^^ll^/'^i^^^ 'f^"1aloue, It IS not found that tlio husb'UKl ^ H ?l,i
° • '° ^'"'^'""*

property of the wife so -q^ureS Wh- l.^^r «' ,VichT?^beconio so entitled as aforesaid ho sbill ,.,L •

/ 7 .^ ^'^™
o/'/^/i-v, wlmtever may be thfrti orth;("?r'''''

'^•^'- '''*' ^'^^''^

wife if jointly sued witJi him ,nd in n,! u
"'' :^-''''''^ ^''^

husband and wife jointlv, it ajm rs h'
'
ho"S, f

tu.n a.^ainst

for the debt or damage; recovero In. .
Ijn^l^and is liable

moat to tlie extent of the amoun tVS ^Z^ I^'TS^^}' J"''^-
sliall bo a joint judgment a-ainStrri

i^i«l^'"'J is liablo

against the iife as\oSt^;^%^:rtf^^7:^^y'. f
"^

ilany, of such debt and damages, thoTid cement shall br
'''''^''!'

. .u. phad it specially, anAhSX^ t^t^ ^^^^^
By the ilarricd Women's Pronertv Act 1fiS9/'j-. p w rr

-'. H), "A husband shall bo liable itLSil'^;^/t'*<' V; ' '^> ,^-^t«ntof

tracted, and for all contracts onto.wl i?L i

"** '"^ ^''*° <^o'i- ^'=^^""y of

liorbetbro nKUTia^o, iSd nTSfv 1 1 lV '^ f '"""i"?
fo'^^^'itted by I^^sband.

so subject under tfe Ac "dating tVh'S,?^'^"^^^ •'^^^ °^">' ^«
said, to the extent of all i.roi.o tv IV f

i

i

com])anios as aforo-

wluch ho shall have . qu 3:;tJotol"i?t?tl^^^^
'° ^^^ ^"*'«

H^ wife, after deducting tLrefSnTnv mln .^'°'^ ?' t^''""-^
and any sums for M-hich jud'ment^ n?L V''^

'''°"^« ^'-^^^o ^y him,

eovorod\.gainsthiminany rCjL^i^l^^^ ^""'^ •^''^'^ ™-
™li debts, contracts or™ °s for m t ^

I'
"/ ''^l'*^''* «f ^"7

^asbable before her mSo S a or- '^T\°^
^

liable for the same anyKC or Sherwi o
"*

^f
'^^'''^ ""* '^°

WW a husband shall L suodVl^SZ/:£S ''''''' '"^

to direct any mqu ry or i)roccedinn.s xi-hipb / ^/J'
11 hayo power
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tb-iMhe iiabiiity Bul ;iO \V

811; -ISL. T. IM.
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'
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Part XII.

—Ceases on
death of wife.

Summary de-
cision of ques-
tions between
husband and
wife as to pro-
perty.

Husband and Wife and Married Women,

propcrtj' : Provided alw.aj's, that nothinji; in this Act contained shall

ojicrato to increaso or diminish the liability of any hushand miyricd

hefvre the commenconient of this Act for or in rcsiioct of any such
debt or other liability of his wifo as aforesaid."

The liability of the husband for the ante-nuptial liabilities of his

wife ceases on the death of the wifo and he cannot afterwards bo

sued (f). The section limits the liability in an action brought iu

this country against an Ei'glishman married hero to a woman wlin,

prior to her marriage, had contracted debts in Jersey, and for which,

by the law of that country, ho was liable (/).
There does not appear to bo anything in the Married Wamni's

Prupirtij Ad, 1882, to take away the liability of a husband for the

post-nuptial torts of his wife.

6. Execution hi/ or arjainsf JIushand on Jud<jment gifcn against Wife.

n. of S. C, Ord. XLir. r. '23 {ante, p. 955), provides, that

where a husband is entitled or liable to execution iipon a judgment
or order for or against a wifo, the' party alleging himselt" to bo

entitled to execution may apply to the Court or a Judge fo," leave to

issue execution accordingly. And such Court or Judge may, if

satisfied that the party so applying is entitled to issue execution,

make an order to that effect, or may order that any issue or nuos-

tion necessary to determine the rights of the parties shall be tried

in any of the ways in which any question in an action may bo

tried. And in either case such Court or Judge may impose such

terms as to costs or otherwise as shall bo just.

G. Questions between Husband and Wife as to Projjerti/,

15y the Married Women's Property Act, 1882, s. 17, "In any
q^iestion between husband and wife as to the title to or possession

of property, either party, or any such bank, corporation, company,

public body, or society as aforesaid, in whoso books any stocks,

funds or shares of either party are standing, may apply hysinnuioiis

or otherwise, in a summary way, to any Judge of the High Court

of Justice in England or in Irehmd, according as such iiroporty is

in England or Ireland, or (at the option of the applicant, irre-

spectively of the value of the property in dispute) in England to

the Judge of the County Court of the district, or in Irehmd to tho

chairman li tho Civil Bill Court of the Division in which either

party resides, and tho Judge of the High Court of Justice or of tho

County Court, or the chairman of th(! Civil Bill Court (as the caso

mnj'' be), may make such order with rcspt .t to the piopmty iu

disj)ute, and as to tho costs of and conso(iueut on tho apphcation as

ho thinks lit, or may direct such application to stand over from

time to time, and any iiuiuiry touching tho matters in ([Uestion to

bo made in such manner as ho shall think ht : Provided alwa\-s,

that any order of a Judge of the High Court of Justice to be nmdo

under tho jirovisions of this section shall bo subject to appeal in

tho same way as an order made by tho samo Judge in a suit

ponding or on an
and luiy order of a
this section shall I

ordei' made by tho
County Court or t

reason of tho valt
not have had juris
portyAct, 1870, hai
or respondent to ;

tho High Court of ,

bo;. In- writ of cei

any rule of such II
tho cmu'so of such

j
unless an order sha
provi(k'd also, that <

County Court, or tl

piu'ty so ro(iuire, i:

rooni: jjrovidod als(

pul)h'c body, or soe
Midi apphcation for
as a stakeJiolder oub
Seo a form of suni

\2<.)
;

(e) Jietl V. Slacker, 10 Q._B. D. (/) Lc Greuchy v. WW/s, 4 C. P.

L. J., Q. 13. 40 i 47 L. T. D. 302 ; 18 L. J., C. T
G24; 31 W. 11. 183.
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fur tliG

Queatious us to Properly.

pending or on au equitable nlainf in f>,„ •
, ^

;uul anv order of a CountyoS S,fc„2^
Court would bo (sic) ; Chap CItins section shall bo subject to appei in tho

,?'^'' ^^^ P^visions of
^^•

orde,- made by tho same Court wSufl be
° f n

"^''^ ""' ^"^ «ther
County Court or Civil Bill Court undo, Vv ^^^^.P^coedings in a
reason of tbo value of the r,mnn,.f • v^"* ®*^'^t^"'i in whfch bv
not have had jurisdicln ? tES''o^fi;"^°' ?^?^^ Court wouS
pcrty Act 1870, had not passed mav at S^ ^'f:^'^^:^"^omen's Pro-
or m.pondcnt to such iroceodiS 'b« "^'*T °* *^o defendant
tk>I,gh(-ourtof Ju«ticliriS,^J^^^^^^ ?/ "^''^t in?o
bo,, l)y ^,nt certiorari or otherwise n, 7 '^ '''' *^° ^'"^^^ may
any rule of such Iligh Court- but nn,?' '? """J' *^° Prescribed by
tho u.nrse of such proceedings pHorfr^' "''''° "'^ ^-^^^ doneij
unless an order shall be nnulo to thn

'''

'T"^'''^! ^•''II J>e valid
Pnni.led also, that the J b^ of th^T ?'', 7''-'' ^^ ^"^^'^ "i«l^ Court

'

County Court,.or tho chainnan ^^^V^"^-^ ?,'"^-^-' "^ ^ho
party so require, may hear any su h ., r -^ ''?"^'*' ^^ ^'itlier
room: provided also, that an Sid ban

^/''''"'\-" ^'' P^^'-^te
Pi'l'l".- body, or society as afore" ,1 .1 Vl

'!"'P"'''^tion, company,
-'Pl'oation for the purposes of ro' "!/''" ?"'^"''''- ^^ ^"7

K-c i.)I,?o.- «„i,. -> ^
"PUbtsot costs or othorw sn 1,„ +— ^-Sas_a stakeholder only." ^

P"'"''-^ °^ c°*ts or otherwise, bo treated
a fonu of finiii'mrwi., ,,« j__ .1 .See a form of summons under this section, Chit F., p. 568.
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BANKEUPTS AND THEIR TRUSTEES.

FAaB

1. Actions by Bankrupts and

their Trustees 1162
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2. Actions against Bankrupts

and their Trustees IIC"

Part XII.

In whoso
name to be
brouglit.

What rights of

action pass to

trustee, and
wliat do not.

1. Actions hy Bankrupts and their Trustees.

As to the effect of the bankruptcy of the plaintiff or of one of

several plaintiffs after action brought, see ante, p. 1030.

For any debt duo to the bankrupt previous to the bankruiitiy,

or for any other cause of action which passes to the tru.st.'e, tlio

action should bo brought by the latter ((()• B"t if the ba'aknijit at

the time of his bankruptcy had no bcnoiiciul interest ni tho debt,

as if ho were trustee of it" for a third person, and for other cau.<i.s

of action which do not pass to tho trustee, tho action should bu iii

the bankrupt's name (?>)•.,
, . , , , , ,•

As a general rule, all rights of action of a bankrupt puss to Ins

trustee in tbn bankruptcy; and this is so, oven where the <jiiuutnm

of damages to be recovered remains still to bo asccrtanicd(c), aiul

whether'^tho right of action has accrued before or after tho date oi

the bankruptcy. ^ l i-

But to this general rule there are some important exccptujiis.

First. Eights of action arising from torts which result ]ininiinly

and chieily in iniuries to the person or feelings of a bankiuiitdu

not pass to tho trustee. And that even though such torts cuuso

damage to the bankrupt's estate, if such damage bo cousequentud

on and inseparable from the personal injury (</).

(a) Upon what contracts entered

into with the bankrupt the trustee

is entitled to sue, see Drake v.

Beckham, 11 M. & W. 315: Beckham

V. Drake, 2 H. L. C. !)79 :
Gibsmi v.

Carruthcrs, 8 M. & W. 321 : Whit-

more v. OilMour, 12 M. & W. 808

:

Sherrinqtnii v. Yates, 1 D. «& L. 1032;

12 M. & W. 855 ; 13 L. J., E.x. 219 i

Graham v. Attsop, 3 Ex. 180; \n

L. J., Ex. 85, where the assignees

sued for rent which accrued after tho

ban:.ruptcy : llichbvtt v. Alcrnmhr,

10 C. It., N. S. 321 ; 30 L. J., C. P.

268. As to the bankrupt suing when

all his debts have been satisfied, see

Wearimi v. Ellis, 20 E. J.. Cli. 15.

(/;) Winch V. iur/ry, IT. R. CIO;

Carpenter v. Marmtl, 3 B. & P. ID:

Jianoer/ielil v. Thumas, 1 P. k D.

287. t^eo Mogg v. lUih . ;, 3 M. i AV.

195 : Tibbils v. Gmnir, li X. A: M.

804 : Parnham v. Ilur4, S M. i: \\

743: J)'Arnai/ v. C/ii-siiiin, 13 M. &

W. 790: JIni/d V. Mimijhs, li L.x.

387: CastellCx. lUnhlnitjiuii, 1 E.4:

B. GO; 22L.J.,Q. B. .;: 1 E. A: B.

879; 23 L. J., Q. B. 31, where rait

of a contract had bccu iissigued by

tho bankrupt. „ . .

.

(,) Wright y.F<iirl!chli^,kkL

111.

(il) Drake v. Beckham, H M. i:

W. 315: Iloinird v. rn-iW/ifc, f H

Secondly. Eigh
a ])ersi)iial nature
pass to tlio trustee

dama^'u to tho ban
Thudly. It won

to the House of L
or broach of contn
and the estate of
romaiuiji^:, so far a

rupt, and jias.sing,

trustee.

Fourthly. Eight.-

breaches of contracl
follow tho general ]

be also cousequenl
biinkrn])ti'(/). iJut h
the injuiT, though
mi^'ht award vindici

to tho trustee {h). j

bo in rcs])ect of a U
injury to the real
never passed to tho t

tain tho action (/).

It is further to 1

accruing to a bank
(luring tho bankrupt
thereon, yet, unless
maintain 'the action
without alleging that
to such an action, for
world e.\o(.j,c his tn
ac(iuirod property of
trustee, but vests' in t

to claim it (/).

Tho right to sue for
bankruptcy by the ba

601; Rogers v. •Spence, I

ami 12 CI. i- F. 700. Aud
nipt is entitled to apply tl

when recovered to his owi
and the tnistt'(; ha.s no rigl
cejit thorn as forming pait
fate. i> ;;, ;-,:„, /.,, II -ji

D.364;4-L.J., ch. 110.
(f) lh-(i/.;- V. Jleekhaw, a

U) 2 H. L. C. 579.
contra, per liniMicell, B i

v..W«,y,L.I{., 1E.X. 3i3i
Ei. 1S2.

t/) See lloilgion v. Sidn
ll-i.:i|:!;35L.J., Ex. 18m hreu-tr v.JJne, 11 :

^7- %«v.^;;«.,v, 13 1,
(I) <i(irk V. C„/rrrt, 8 Tf

i fi per IMr, B., in .'

%«,11M.&\V. 191.



Actions by lianknqits uud i/„ Trustees,

Secondly. Eights of action urisiu^ fj.Q
a jifit^oijiil nature, such us contr.i<.t« f v-^o ui

orbiTiiL'hot contract results in ,Uvnni ^^ ^\
^'^'^^ whore a tort

and the estate of the bank^^^^'0 -iTT Y^ *° ^^' I"^r«°^
remaiuin;., so far as it arises Som he SL°^-''^'^"" "^'^-^^^^ «Plit.

rupt, and passing, so far ag it ai? effro uT„ T^'' '^ *^° ^^^"k-
trusteo.

""-^ ""™ the latter injury, to the

brSS-cSct, liSrSlttSn ',
""^^^^^ ^^^ ^^^^ or

follow tJio general rule, ancH^a"; £C f
'^'

J"
^"'"'3' to the estate,

be also consequential in ury to ?he r,o
" ' ^^^"^^ ^^'''^

"^'^J
bankrupt:,). But to this ffle there is •

' r^^ ^•^'''l^?^^^
^^ th'e

the ni ,u y, though primarily to tl est'if^ L °-^^'P^\«^i- l^or if

inij^ht award vindictive damages the hS; ^r^^"*"'' ^'hich a jury
to the tnisteo (h). And fur her it soonr « 'f -r.^" -^'^'^ "o* pas^s

bo n. respect ,^f 'a tort comSU be o« To tnk "?' °' ^^' ^«"
injury to tlio real estate of the bar kru, t 1> ;^V' l'^'^'

,'^"-'^'^^

iioTor passed to the trustee in bankrintcv^tlU£ "I^'"^
''^"^ ^'^t'^to

tain the action (/).

"auKruptcy, the trustee cannot main-
It is further to be observefl fi^f „, •

acerun)g to a bankruprL reject ^f^rnri^^' "^^-^^ °^ ^'^^^^
during the bankruptcyfthoVh the tmstSZ^v ^A''l?,":°'| ^^ ^^"^
tliercon, yet, unless and until he StveS ' he'h

'
U^' "l^'

^^^"^

maintain the action
; and a pica of fhr"i!' l-Z, ^V'^^^'Vi can

without alleging that the trustfe has ntervenr'^^n ^^""^^P^^y^
to such an action, for the plaintitt'sS f. f 'V ^'^ °° '^^^'^^^o

^orld excpc his trustee in the 4nk ""^-wn "^'^'''i*
^" "^«

acquired property of a bankrunt rl,t
^

'^'^^^f'^'
/'^"'^ *!»« after-

trusteo, but vests in the baik upt subject to
''''•

'fr^^^^^ly i" 1"h
to claim it (/).

^^' ^^'^J'^'^t to a right in the trustee
The light to sue for moneys earned din-mo. +t,„ i-

601: Ponen v. -S^i-wc*, 13 Id. 671
and 12 CI. &F. 700. Ami the bauk-
nipt 13 cntitlc.l to apply tlio ilamaKca
when recovered to liis own purpo.ses
and the trustee lius no right to mter-
cept them as formiufr part of the os-

D.3G4; 4, L. J., Ch. 110.
(f) l'ra/.-r V. JMJinm, supra.

coutra, iKtlli;o,iur/l, 15., in Ilut/u.io,,
v..W«™,L.l{., lKx.3i3; 3oL.J.,
il. IW. '

W See JIo,/(/soii v. 6'u/«cv, L. E
111.. 3; 35 L. J., Ex. 182.

6.o:%,„v.to«r., ijJd. 071. '

W '""-A V. Valrn-t, 8 Taunt 74'>

^ per /Wr, B., *in S,^J;:

iv

{k) JCcib V. Fox, 7 T. H
i^o«'/(r V. Doici, 1 B. & p

391
44;

(0 Urtij/to/t V. i>rt/e 2 B. & C 20-?

iLnrof'^^.rf'^i''^^"--—^^
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Paet XII.

Trustee may
sue and bo sued
ill ofRcial

name.

Actions by
trustees

assigned to

Bauki'uptcy
Judge.

Bankrupts and. their 'Trustees.

pass to the trustee (m). But this docs not oxteiul to the prolits of

a regular trade carried ou by the bankrupt during the biiiik-

ruptcy(")- -A-ud the trustee may intercept moneys recoveroil hy

the bankrupt as damages for breach of a contract to employ tho

bankrupt made during the bankruptcy (o).

A bankrupt has a good title to all property acquired and u riglit

to sue on all contracts made with him between the coniiiK'iico-

ment of the bankruptcy and the order of discharge, iiidess his triisti'o

interferes and claims the property or the bcnotit of such contracts; ;,),

A bankrupt may sue for remuneration for his personal labour or for

a personal wrong after the bankruptcy and before his dischar^n;
(7).

In an action by the trustee of a Ijuidcrupt for breach of a coiitiiict

made by the latter, t)ie measure of damages is the luuount wliith

the bankrupt himself might have recovered and not merely tho

amount of the injury to the estate in the trustee's hands (y).

By the Jlniikrupfn/ Act, 188'5, s. 83, "The trustee may sue and

bo sued by the ollicial name of ' the trustee of the property of
,

a bankrupt,' inserting the name of the bankrupt, ami by tliat

name may, in any part of the British di)minions or elsewliure,

hold property of every doscription, make contiacts, sue and bo

sued, enter into any engagomcats binding on himself and his suc-

cessors in otiico, and do all other acts necessary or expedient to bo

done in the execution of his ollice."

The usual practice in the Queen's Bench Division, under tho

Btinkriiiitnj Act, LSGi), which was similar in its terms to the al)(jvo

section, was for the trustee to sue and be sued as "A. li. tlio

trustee of the property of (J. D., a bankrupt," naming both the trustoo

and the bankrui)t ; but it apjiears that tho i)roper, or, at all events,

an admissible course is not to mention the truste(!"s name at all,

but simplv to describe tho party as "the trustee of the proiierty uf

CD., a bankrupt "(.s).

By the /lanL-rn/itcij J!uhs, ISS.'J, r. 91, "When a trustee, uiulor

sect, ol of the Xvt (<), brings an action in tho High Court couceruiii;;

any matter not specially assigned by the Supreme Court of Judi-

cature Act, 187.'5, or Ac'ts amending it, or by Rules of tho Supremo

Court, to a Division other than that to which bankruptcy business

is assigned, he shall bring his action in tlie Division to which bank-

ruptcy business is assigned, and the action shall, uidess the Cmirt

otherwise directs, be tried by the Judge assigned to transact and

dispose of bankruptcy business."

(ill) C/iippciidiill V. TuiiitiiiiKiii, 4

Deug. ;il«: 'S. C, 1 Co. Bank. Law,
4'2S : WUliams v. Chnmhrs, 10 Q. B.

337.

(h) Croftun v. Pouk, 1 B. & Ad.

CCH; Elliot V. Vlayton, IC Q. B. .OSl

:

Ex p. lUiiiks, lie lJuirH)iff, 4 Ch. D.
68ri: Eiiiilrii V. Carlr, 17 Ch. D. 768.

(o) U'cdibig V. Olip/icnil, 1 Q. B.

D. 115.

(p) Jfimcsnn v. llrick ami Stotw

Co., 4 Q. B. D. 208; iH L. J., Q. B.

249: IhrlHit v. Sai/o; Q. B. i)(i6

;

2 D. & L. 49; 13 L. J., Q. B. 209:

Eyivn V. Vhamkrs, 9 M. & W. 400

:

Droi/ton v. Dale, 2 B. & C. 293:

Si)r'i/(! V. I'orlci; 7 E. k B. .58; 26

L. .)., Q. B. 04: Elliol v. Cluiilon,

10 Q. B. 581 ; 20 L. J., Q. B. 217.

(//) JiintcsiiH V. I'lrick awl ^lone

C'/., supra : E.r p. I'liic, In re ll'ilsoii,

8Ch. D.304 ; 47 L. J., Cli. llC

(;•) Akhdmcn v. Iin/dimlls (C. A.),

5 Ex. D. 280 ; 60 L. J., Ex. 109; 43

L. T.424.
(,v) J'„oki/\s Tniske ill lldiib-iiplcy

V. Uluihd'm. :,\\ L. J., rii. 1105: M
L. T. 19.) ; 32 W. K. 1017. I'mmn,

J. : S.C. hi C. A.. W. N. 18S4, Wl

(1) See pe.st,
i>.
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the siimo, and "tho iiloadings aro filed and doliyorcd

ipt the writ of summons is Ckap
as Tdinary

AVrit of sum-
mons, &o.

Byn.n/S. C, Ord. XVIH r H <<rM •
i

rui.try, as such, shall not, unless In- lo un'^f'f?
-^^^nisteo in bank-

b. niticd with any claim .y him i \ n 1°,^' ^
^''° ^"."rt o^ a Judge,

Tho fact that tho plaintHf is }
"
uli '^

^'^'Pac^ty."

stated in tho title of the c L and in £t" " ^"'^"'i^* '^^^Id ^e
fact that ho sues in that ca ad y si, ?I

••' ^^° ^'''^^ •'^"'^ "^^
incnt. Tho character in y 'tS p iVf^";"; 'f

«'«J«do'-«o-
ings to sue is not in issue uilesr^-, '''^''.'^ m the plead-
r.b){t). '

""^^'' •'^rwially denied (O;,/. JTAT.
The defendant may set un by wox- nf c^+ «

unli(i,d(iated damages {,,)
^ ^ ^ °^ '''^°^ '"^ ^^^^im for a debt or

As to security- for costs, see aide, Vol. 1, p 30SThe jiulgnieut and execution nre fl,n\ ^

nyXhQ IhiidTvptaj Act 188a s -i~ ur,', '/ "•^"-

ronuissioa of tho connnitteo of "inspection doIlT
"'"'''' ^'^^^^^ P°^««of

tulhiwing thuigs

:

1
tenon, do all or any „f the trustee.

"(li.) Jiring, institute or defend nnv nnf,-^^

^liS-fili-s;:-^^^^^^

oi' c^ontingent,
1 hh.t;

' "
, r'''" 1 l''\

^"^"'°' '"'t'-^^^

supposed to subsi?K4n the H'^f' 't'^^^^^ ^'
^yho may haye ineunS^anyS ^S^; ,:!rl

any person
the receii,t of such sums , n 1 ^ ^^ '"^ >''i'l^nipt, on

^

gencallAn such tirS'S S;^^:^,::^^ •'"""' '^^'^

Kv 11.0 1...8to ,„i .Viu ,« lh» lni.«to„ by „„j. ,„,„„ „^

(') Seo tliis rule. Vol. 1 n osf
Asto wliat a ,,!,,, dvuyiu.^ (l.if'tlio
pli mfiHs «vio assiM:,„..t.s put in issue
elore tho ,Tu.l. Acts, Jo Jl>^,!Tt
i/.W41),Mo.X.(..290:

/;,.,./y„,, V.W.P.ctD. 102; 8 A. &K. 8-14
{«; /r.M- y„„,,, ((^ A.), 8 (j. is;

ff '4V /'v^-/^- "• '-'^; •«>

f8.)

(.'/) The tiustop has arirfit, tomm
F-.mnso,,„,,ctioni„s,it,,t,':nn-h-n;
si'h, anii rl,i. ..,.,.fi„„ docs n, t "ke
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Part XII.

Actions by
trustee of
partner.

—Joint con-
tractors.

Evidence.

Gazette to be
evidence.

Evidence of
proceedings in

bankruptcy.

—Seals and
signatures.

Certificate of

appointment
of trustee.

Appeal from
Board of Trade
to High Court.

Proceedings
of Board of
Trade.

Bankrupts mid tliiir 'rmatees.

"The permission given for tliopurpoHos of this section sluill not bo

a general permission to do all or iiny of the above-mentioneil tliiii.i,'^,

but shall only bo a permission to do the jjavticular thing or things

for which permission is sought in the specified case or cases."

With respect to actions by tho trustee of one of several partners,

the liaiiknqiUn Ad, 1883, s. 113, provides that " "Where a nicnibor

of a partnership is adjudged bankrupt, the Tourt may uutliorizo

the trustee to conunonco and prosecute any action in the nanios of

tho trustee and of tho bankru]ifs partner ; and any reh.'asu by such

jjartner of tho debt or denuind to which tho action relates shall bo

void; but notice of tho application for authority to comnu'iico tho

action Mhall bo given to him, and ho may show cause against it,

and on his api)lication tho Court may, if it thinks fit, direct liiat ho

shall receive his proper share of the proceeds of the action, and if

ho does not clainL an> benefit therefrom ho shall bo indenuiilicd

against costs in respect thereof as the Court directs."

"With resi)0ct to actions by or against joint contractors, ono of

whom is bankrupt, tho Ihuiknijiicij Act, lii8\i, s. 114, provides that

" Where a bankrupt is a contractor in rcsjicct of any .'ontract

jointly with any person or ])ersons, such person or persons may s'.io

or be' sued in respect of tho contract without tho joinder ui thu

bankrupt."
With respect to ovidcnco, the Bankruptcy Act, 1883, provides by

sect. 132, that—
"(1.) A copy of tho London Gazette containing any notice inscrtoil

therein hi pursuance of this Act shall bo evidence of tho facts stated

in tho notice.
" (2.) Tho production of a copy of tho Loiulon Gazette containing

any notice of a receiving order, or of an order adjudging a ili.'htor

bankrn2)t, shall bo cimclusive evidence in all legal proceedings of

tho order having been duly made, and of its date."

By sect. 134, " Any jiotition or copy of a ])etition in bankrniitiy,

any order or certificate or cojjy of an (U-dor or certilicat(> nuulc by

any Court having jurisdiction in bankruptcy, any iustruniciit nr

copy of an instrument, atiidavit or document made or used in tiio

course of any baida-uptcy proceedings, or other proceedings hiul

under this Act, shall, if it ajipears to be sealed with the seal of any

Court having jurisdiction in bankruptcy, or purports to bo signod

by any Judge thereof, or is certified as a true copy by any registrar

thereof, bo receivable in evidence in all legal i)roceedings wluitever."

By sect. 137, " Every Court having jurisdiction in bankruptcy

under this Act shall have a seal describing tho Court in such

manner as may be directed by order of th(3 Lord Chaucolldr, ami

judicial notice shall bo taken of tho seal, and of tlie signatuivof

tho Judge or registrar of .Tny such Court, in all legal jirocwdlngs,''

By sect. 138, " A certificate of tho Board of Trade tliat a ]ioisim

has "been ajipointod trustee under this Act, shall bo conclusive

evidence of his aii])ointmont."

By sect. 139, " Where by this Act an appeal to the High Court is

given against any decision of tho lioard of Trade, or of tlie otliciid

receiver, tho apjieal shall lie brought within twenty-one days from

tho time when tho decision appealed against is pronounced or

made."
By sect. 140, " (1) All documents purporting to bo orders or cer-

tificates made or issued by the Board of Trade, and to ho sealed

witli tho seal o
assistant secretai

bclialf by tho Pn
and deemed to bi

ludoss the contra
"(2.) Acertifi.

that anj' order iii

ecrtiiicato or act (

of tho fact so cert

2. Actioi

iStdij of Proceedi

ruptaj Act, 1883, t

iio(M.'ssary for tho
presentation of a I

is made, appoint tj

preperty of the d(

take inmiediato po
'(•-'.) The Court

kmkru])tcy petitii

process against tl:

Court in which pn
proof tliat a bankr
tiio debtor, either s

on such terms as it

Tlio Coiu't referrc

diction in bankrupt
to that Court tho j).

niptey {n) of restrui

Cuurt or other Com
Court" to stay 2)roc

Tliu ap]ilication to ;

iuwhiuh tho actior
purteil by an athchivi

This section corre,

yhich, it was held, i

for false rupresonta
iTiier of discharge «
proceedings may cq
bankruptcy, but exe
until after tlie order
By sect. 11, "W.

action or proceodinn
may be served by s(

(-) Bank. Act, 1883, s
(") The power was no

tne Jud. Acts : Kr p j
"o"'K 1 Ch. D. 557 • 4



Actions by Bankrupts and their Trustees.

vitli tho fioiil of tho Boanl or fn >m =,-™ i i,

assistuut socrehu V of the J ml or nn,
^"^"^ ^^^, '^ secretary or

behalf by tho Presiao, t of o ta .HhT^^^^
authorized in 'that

md .Ito.nod to bo such orders or P^rl;«. "^orfeivod in ovidenco,

unlos. tho contrary is\own
''"'^^'^^^tos without further proof

tkl^fitiSS" 1S;^a'?:^r''""* ?^ 1^° ^-'•'1 «f Trade
cc.rtificvttooractofthoBouioffi^^^^^^^^^

'^"''^i'
'' *^° "''''"•'

of tho fact so certified."
''°' '''"^^ ^^ conclusive evidence

1167

Chap. CII.

2. Actions against Bankrupts and their Trustees.

Slay of Proceedings offer Presentation of Petition l~Bv fT,„ n i
ritptei/ Act, 18S3, s. 10 (l) " Tb.» <'r>„..f

"'f'OH j—uy the i?a«A'-

nelessarv for tie i.rotoction of tL la T'''!^
'^ ^s.howa to be

P-ontation of a bLkrup cy p tit^n al rblr' """ '^"^^ *'^°

is made, Midpoint tho ofllcial rSvoi to ho inf
receiyinjj order

l.rop..rt:-of the debtor, or of anTmr tWo "'"''i T"";'^';?^
t^e

take nuinedi,^ possession theS^J j;:^;^,^^^^^
hini to

process^ a^iist tho^.ro;?ert? r" ori'^'^to'do*; t

"'^'"'
i^''^"^^Court in whi.-h proceodin-^s \,o JZ^^^ . • ? "^f}'"''

''"'^ '"^y

proof that a bankruptcy i^^iton^f 1
° °"""* '' 1^'^*°'' »"'y- on

L debtor, either. ^S^irXdi ^s^SSt^Vl^T""''onsiuhtonnsasitmay think just."
^'"«w mtm to contmuo

Tho Court referred to in this scctinn i« fT,n n i -l

""I"..; Ji*lu,™„™„M bo „„ i e,;(,°. i,
' Lh "Sw h"

Stay of pro-
ceedings after
preseutation of
petition.

Service of
order staying
proceedings.

- Bank. Act, 1883, s. 168.

J'l ?•= iwwcr was not affected bv
tlieJud.Acfs: ],-,>. Jnihm, In re
"'««/«, 1 Ch. b.

,.f:,M-i^xp- JJai/, lie 1
"L. i, ur2

7; 40 L. J., Ch.
'otter.

Ex p Cokcr, In re lilakc, L. E.. 10Ch 6o2; 44 L. J., Bk. 126
'

3Ch D. 119; 45L.J., Bk
id)

A'^S.^^^'d^j'^^'Si "^^'^

'<^<ipoBt, p. 11 GO
51.

i^^oao""
^- ^"('"'i^f, 62 L. J.,
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Takt XII.

—Expiration
of.

Effect of re-

ceiving order.

Secured
creditor.

Effect of order
of discharge.

Ihiiilinipia and tluir Trustees.

Court, 1)y pro]irii<l post letter to the address for service of the iil.iin-

titV or other piirtv proseeiitiiif,' such ]iroei'e(liiig."

If the rostniimiig order be limited uh to tinio the party rcstiainpd

may proceed as soon as tho time has expired if no further order bo
obtained (/).

Effect of Itcceivivg Order.']—By tho Biotl-ruptcy Act, 1883, s. 9

(1), " On the inakinfi; of a receiving order an official receiver ^-liull

1)0 thereby constituted receiver of tho i>roperty of tho di'htor, aiul

thereafter, except as directed by this Act, no creditor to whom tliu

debtor is indebted in respect of any debt provable in bankriijitcy

shall have any remedy against the property or person of tho delitor

in respect of tho debt, or shall commence any action or other Icfnl

proceedings unless with tho leave of tho Court, and on such terms
as tho Court may impose.

"(2) lint this section shall not affect tho jiowor of any secured
creditor to realize or otherwise deal with his security in the same
manner as ho would have been entitled to realizo or "deal with it if

this section had not been passed."

It will bo observed that the section expressly reserves the rights

of a " secured creditor" to realizo or otherwise deal with his secu-

rity. 15y sect. KiS, a "secured creditor"' is defined to mean any
" person holding a mortgage, chai'go or lien on tho property of tho
debtor, or any part thereof, as security for a debt duo to him from
tho debtor."

As to who is a secured creditor in tho case of attachment of debts,

see ante, p. 933; in the case of ^ writ of Ji. fit., see post, p. IIGH; iu

the case of a writ of elegit, see ante, p. 882; in tho case of seques-
tration, see ante, p. 911.

Effect of Order of Discharge.]—By the Unnkruptcij Act, 1883, .s. 30

(1), " An order of discharge shall not release the bankni]it from
any debt on a recognizance nor from any debt with which tho

bankrupt may be chargeable at the suit of tho Crown or of auv
person for any offence against a statute relating to any bramli (if

the j)ublic revenue, or at tho suit of the sheiilf or other public

officer on a bail bond entered into for the ajipearance of any jiersca

prosecuted for any such offence ; and he shall not be (lischarj;e(l

from such exce])tcd debts unless tho Treasury certify in writing

their consent to his being discharged therefrom. An (irib>r of dis-

charge shall not release the bankru]tt from any debt or liabihty

incuired by means of anj' fraud or fraudulent breach of trut^t to

which ho was a party, nor from any debt or liability wlieruof ho

has obtained forbearance by any fraud to which he was a liarty,

"(2) An order of discharge shall release tho baukrujit from all

other debts jirovablo in bankruptcy {;/).

"(3) An order of discharge shall bo conclusive evidence of tlio

bankruptcy, aiid of tho validity of tho proceedings therein, and in

any jirocecdings that may be instituted against a banl<iu]it who
has obtained an order of discharge in res])oct of any debt from

which he is released by tho order, the bankrupt may plead that tho

(/) Loiiiax V. irooi/, 50 L. T. 275,
proceeding with execution.

((/) As to what debts are so prove-

able, see sect. 37.

Actio

causo of action c

Act 1 nd the sjieci

(i.) "An ordo

tho (late of tho re

bankrupt or was
wit)i lam, or any;

for him.''

It will bo obsei

liloail liis discharj:

from which he is

of doi'once given

Court, 1S83, sim;

rupt" ()'); but ba

action until tho (

tho order of dischi

pleaded as a matte

it, and sign judge

Eficnlliin iiijdiu

law stood up to .

in any case, seize

biiiikru]if ; becaus

biinknipt but to h
mado from time 1

respect.

Under tJie Dnu
liiuikru]itcy if exec

t'ak^ oi his goods u
civil proceeding in

By the Jiiiiikriij

issued execution i

attacliod any debt (

benefit of the ex(

bankruptcy of the 1

attachment before

of tho presentatioj

debtor, or of tho (

by tlio debtor."

('.'.) "For the pu
i^complthd by seizi

I'k'tcd by recoi]it o
completed by seizu
tiio appointment of
In Older to detern

tual as against the
si(lered is whether 1

If there has been i

(/') As to wbicli,
Bub-s. 1, auto, p. 1108.

,
(') A|ip. ]). Sect,

lonns 2 and 3.

{''} June, V. Jiiii, L
?.,"i.

^'"'shad V. A'iiig,

Clifford V. Diidds, W.



Execution
nRainst pro-
IH'i-ty of bauk-
rupts.

Actiou3 aynimt Buiiknipts ami tlair Trtishv, , ,,.„

oauso of action occiirrctl Lcforo his di^di'irryf. .,„,i ,„ ... • n
Act .,,.1 tho .i,oci.l matter i„ ovi.l.l„co!" "' "'"^ ^"''° *'"' ^^^^U.

he .late ot t].o rec.ivn.f,' ouUt wan a partn.T or co-trustco witli tobankrupt or was jointly bou.ul or ],a.l niado any joint con rict
with lain or any person who was surety or in the mitnroof a surotv
t(ir hull.

ouivijf

It vill ho observed tliat tlio above sectidn nn.il.l.ic !, , i i i i ,.,

plc.l ,i.s .h.char,e as a d..V,i.. in all ^SZ h^res;:. 'l^^t JXS oSiH^^Z
irom wlurh lie is released by the or.h.r of disehai-e (/,). Th.' for '^ dcfcuco?'
ol dele.uM. j,^iven m the Ai,j.en(Hx to the Kules ,,f he Sunre, eL'omtS8isi,nply states that ''the defendant becanie -
rupt iO; >'it bankrupcy cannot be relie.l on as a d,;h,c,- to an
action until the order ot disehai-o has been r.btained (/;.). A\-h,r
the order ot discharge is obtained after action brouj^ht it should bopleaded asamattorol^defencesoansinp. The plaintitV mav con ess
it, and si-n judgment lor the costs under On/. A'A'/I'. r. iiU)

Kmution aijainst J'ropni;, of Ba.kr.pts.^-A-, the bankruj.tcy
law .food up to a i-eriod not very remote, the sherilf ...a.ld notm any case, seize the goods (.t a party who luul previouslv become
bankni],

:
because the goods m that case belong..d m.t to t ebankrupt but to his assignees. But the h^gislature? bv enactine s

rei't
'""' """ "' ''"'' ™"''" Kiiiterial alterations in this

Under the i?a/*A'/v/2'^'y ^i< 1883, a debtor commits an net ofbankruptcy it execution issued against liini is levied by seizure and
.ale 0. his goods under process in an action in any Court, or in anv
civil jnocccduig 111 the High Court (sect. 4)

^
By the Mr.ptn^Act m:i, .. 4,5 (1.) "Where a creditor hasissued execution against he goods or lands of a debtor o- a

,
ttacbed any debt due o luni, ho shall not be entitle.! to retain thebenefit ot the execution or attachment ,igain..t the tru. o /n
kaikruptcy of the dx.bto,^ x.i^ess he has co,,^,aJtho\,:^^ i^, Jtacbnient before the date of the receiving order, and iK.fore i -oot tue presentation ol any bankru])tcy ,K.titi.,n by or a.^i ist the

t; £',W,tor.'''°
^"'"^^^^-'^ °f ""y ^^vailable act of bankruplcy

(2.) 'Tor the purposes of this Act, an execution against -oodsiY''mpkM by seizure and sale ; an attachment of a .Fe t is comploted by rccei,,t of the debt; and an execution aga insl hn «
con^plctiHl by seizure, or, in tlio case of an equit.abTe teit bytheappoiiitniont of a receiver."

^nicitst, uy

In order to determine whetlier an execution by fieri facias is eiVee
tmil as against the trustee in bankruiitcy, the first tlii .Vfn ll
sHlerod is whether there has been a iiz^iVotS;

.S o?t^^ ","1
It there has been no seizure and sale the execution is not pit

'iCl

IJostriction

of riglit.-i of
creditor under
execution or
attttcluueut.

Fieri facias.

(/') As to wliidi, SCO sect. 30
sub-s, I,nute, p. 1168.

(') App. 1). Sect. IV. Pt. VI
foniis 2 and 3.

(A) j/w„,> V Jiia\ L. li., 6 Q. B.

rri T"'^1'' " ^*"9> 31 L. T. 511:
Chfford V. Budds, W. N. 1884, 40,

whore .y„//„.„., J., ,^t Chambers,

OirxiV
^^'"™**° l'^'«'g"cd under

(J) Ante, V.-.] 1 V, -joo. ,-.;. , .

,

V. l-ormoii, 7 Ch. 1) ;^7'i • <17 t t
Ch.395;26W.K.391.' •*^^-"^-
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Paut XII.

Bitiikrnjits awl Mtir Trustees.

Act of bank-
ruptcy avail-

able, &c.,

what is.

Notice of act
of b.iukrujitcj',

what is.

1^' Ml.

f,

r,

iocUtA [m). n thcro hns been a seizure nnd «alo, it bocomos noros
Biiry tiv cousidiT wlicthor tho cxcciitiim in for a sum oxcocdii
If it is, tlu) case is spociall^ luovidi'ii lor by sect. Hi (wliic
]>. 11T2). If it is not, it bt'coiiK's unccssaiy to coiisidor
liijori' t/ic /iiiziin- (IikI s'tlc(ii), tlio (l<;l'ondiiut "has in fact loiiiiiiittiMl
au act of baiikii'iitcy whicli, at tho tiuio of tho sci/uro and vale
was avaihibh; ai;uiiist hiia for adjudication, or whctlur a iM'tilion Ims
beou presentod l)y or af;aiii>t him. If lio lias not coinmitti d suih
an act of bankruptcy, and no pc'tition liiis boun prcscntod, tlie execu-
tion creditor is a secured creditor witliin tho meauiuf; of sect <J

and the execution is protocted, and the phiintill' is^cntitled to
receive the jjroceeds (o). If, on tlie other liand, ho /ms coimnitted
tiucli an act of bankrui)tcy, or a petition has been presented l)ef(,io
the seizure and saUs tho first (piestion is whether or not tlie 'moiIs
havo been sold before tho creditor }iad notice of such ]ietitirii or
act. If tliey havo not, tho oxecutiou fails, and the trii>tce is
entitled to the f,'oods (jT-). If tho -joods havo been wdd, tlie (luestiou
is wliether tho execution creditor had at the time of tho sale iidti'o
of an act of ba-ikrii])tcy committed by tho defendiiiit aviiiiiiblo
ajrainst him for adjudication, or of nnv petition. If lie hiul no
such notice the execution is jirotected {</). If ho had srch notice
the title of tho trustee i)revails, and tho execution fails (/•). Tho
onus of iiroving that he had no such notice lies on the j ud'nnciit
cre(Htor (.s).

' "

An ' available act of bankrujitcy " means any net of banknii)tcv
available for a bankiu]itcy petition at tho date of the prescutatiou
of th<^ jietitioii (m wliich tho rcceivinj,' order is made(<).

It must bo one committed before the sale(M), the fact that tho
seizure and sale couseciueut on it is itself such an act will not
siit!ico()').

Xotice of an act of bankru])tcy means knowledj^o thereof, or wil-
fully abstaining; from acquirinj,' such knowled-je (.;). A notice that
a petition in bankrujitcy has been tiled on a date, at a Court, aiitl
by a person named in the notice, is sullicient(//}. A notice'that
the debtor had filed a declaration of insolvency, made under the
repealed Act 12 .t 13 V. c. 100, s. TO, was held to be a sufliciont

(ill) Sect. 45, supra: Exp.WUliams,
III ir Daviis, L. K,, 7 Ch. 314; 41
L. J., Bk. ;)8 : 111 re lUdbirmc, Exp.
Jiiiiicsoii, 3 Ch. I). 4S8.

(/;) Cp. Jup. Sr/iii/tc, III )r.M/7//iii/e,

L. K., 9 Ch. 4()t): Is p. Todlumtn;
/• re Xortoii, L. I{., 10 En. 425; 39
1j. .r Bk. 17.

(. S/atfr V. T'iiiiler, L. R., 6 Ex.
'A..U'd. 7 Id 95: Ex p. Jim-hr,

.eC.'i. 79o;40L. J.,

'}. Buv: •

, Jn re Jccks,
Si l; \'l L. J.. Uk. 1.

re

2:28;

Ih re h
Lk. 7',

L. If,.

The de-'isi'i 'i. .i.'u: p. I'eiies'

Gn->ir',,L r i(. Eq. 419; .3!, I J.,

Bk. i:i. po far u it is to the conuary,
cannot bo uphold.

(^1 Sect. 45: Ex n. T)iiin»nn^ In
re'jiisc//, L. R., I'l E
L. J., B»;. 33.

('/) Sect. 45.

(') Cp. Ex p. IlKiyiw .
'

IJi.sse/l, .supra.

(s) Ex />. Cartwrif/lit, !!,• Jon, U
L. T. 883: Ex p. yr/n/lf,; hi re
Mdlniile, L. R.. 9 Ch. 409: 30 L. T.
478.

(0 Sect. 1G8.

(«) Sect. 45 : c]i. Ex /;. SrhiUe,
lit re Miitaiile, L. R., 9 Ch. 40!).

('•) Sect. 40, post: /;.(/;. Villars,

In re Jioi/cr.i, L. R., 9 Ch. 432; 43
L. J., Bk. 70.

(.r) Hird V. liass, 6 M. & Gr. 143

;

6 Sc. N. R. 928: IJiviriii v. Ilriscoe,

post, n. (() : /;.(• p. Snoir/iiil/, In re

Ihiiiiihis, L. R., 7 Ch. 534; 41 L. J.,

Bk. 49.

q. G04; 40 (//) I.iiens v. Dicker, 6 Q. B. D
84 ; 50 L. J., Q. B. 100.

Aeti.

notice <.f tho act

exi'cated a can'

crc'lit:irs('r). A
iiu art of bank:

ciciit 'Ji) ; but a i

may not coiistiti

one of two jdainl

ia the caiisi' wi

assiL'uineiit .if iil

boily of ).!- cii'di

trusts thereof, a

and he, in consei

wa.s held, that t

notice of a ])i'i(

deliver a notice

in the Mime way
sccnis that notici

[\u'. .saiiioto his
J)

ami notice to tli

ciition of the w;

(litor(/(). It woi
liaiikniptcy were
time of the day ei

(;) Green v. Liiii

.Sei; Cuiiinii/ v. Xii//

I. J., C. P. 105: ]

5 0. B. 22ii; 17 L. J

(rt) Linkiiiyton v.

R. 275.

(A) ViMl V. Wah
2.U: 14 L. J., Ex.
Kiihii. 10 M. & W. '.

;i:.'.! : Tiiriiir v. Jfan
X. S. 0S3; 31 L. .T,,

Jhpe V. Mni; 10 Es
Ex. 11 : Kfiiii.s V. /i

Q. B. 713 ; 10 L. .T.

uotice to till effect tl

inittcd an s t if 1 aiil

a petition uiuier st

ie]iciik'il UiUikruptcy
Jirivatc arra!i;j;eiiient

tors, and that the s!

sell the {,'oocl.s of A.
writ of ti. fa. deliver
outheuayot' thefiliii;

(such iietition haviii
qui'iitly (li.-Miissed, ai

II Iiiiukriiiit on a cred
Was liolil to bo notic
l)aiikruiit<'y committe
(l:itc ot tiliii;,' the peti
V. (inlirir/. 7 n. Ac N.
E.'i. 21.'); 31L. ,T., E.'i

(c) l-A-tiiis V. Ifii/hti:

:i:!;40L, J.,Q. B.
/./

1). Himcbull. In re

7 Ch. Ml : 41 L. ,T., r
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Arlii.m „>j,tiHst JhiiilriipU und thnr Trustees.

notico ..f tho act (.f bankrui)t<'y (;}. 80 is a nofi,.o tliat a i.artv Ins
ex.'(ut..a a convoyanco of all U l.ro,uHly for tho bonolit of his
,a"lit.r.(-| A K.M,..ral notico that tho .IrfoialuMt has c<,„,„nttoa
„a mt of hankiui.tcy 'viM,:.ut .tatin- tho „atu.o of it, is sutli-

('

aa
th'nt :o): l)ut a notice niomlv si ,ii„^. circuiiistaiicoa which "mav or"""

"V!.,"?'r*:!"\:
"^'^

i}} .""'; i^.,""t (C • -It '^"^'"^ that notii^o to
A\ horo tho ])laiiitiirs .solicitor

(luci)f two ])laintirrs is sotlicipiit ('/).

iu ttp. cans,, uu, mfo i„o,l that tho .lofwulaut 'hail' ox.rutell'an
,isM..-nmcNt,.. all his elfocts to tnistoos, in trust for tho Konoral
ho,ly ot

1 - ,:,-Utors, that ,t would ho inipossihlo to car.v ou tho
fM>ts thoreof, and that tho matter must end in u bank ,tcv
uad he in «""SCMjueuco of such information, issued execution ; 'itwas held that the jdamti I, at tho time of tho execution bud
n„t,co ol a j.rior act ot bankruptcy (.). It is „ot suflicie.'it to
.Ichvcr a notice of tho act of bankruptcy at a solicitor's offico
lu the siine way as a notice in a cause is delivered T /) And it
seems tiiat notice to tho solicitor's clerk, unless he communicates
the saine to us principal iH not notice to the execution creditor («)?und notice to the shenfY, or to a shorifV.s ollicer bavin- tho oxol
eation ot the writ is not it seems, notice to the execution cro-
jhtnrt/,) It would seem, that, if tho sale and notice of an act of
bauk.ui,tcy were on ho ramo day, it is open to in-iuirv at wha
time 01 the day each took place ; aud if tho goods were actually sod

(,-) Gneii V. Lanrie, 1 Ex. 335.
Sue CoiHriii/ V. Xa//, 1 C. B. GI3; 14
L. J., C. P. I ().'): Ful/c/t V. J/o/i/jf

.iC. B. li'Jd: 17L. J., C. P. 76.

(«) liickiii^tou V. Elliutt, 8 ,Sc. N.
R. ^r.i.

(A) Viliill V. W(ilt<,». 14 M. k W
2.'/l; U L. J., Ex. 203: noiiisei/ v.
y.iihii. 10 M. & \V. 22; 11 L. J., Ex.
3;!.i : Tiii-iicr v. llardvaslh; 1 1 C. B.
X. S. OS;i: 31 L. J., 0. p. 193 See
Ihpev. Mnk; 10 Ex. 829; 2.) L. J.,
K.X. 11: Ei-iiiiH V. l[(ill((m, L. R., G
Q. B. 713 ; to L. J., Q. B. 229. A
imtic'c to til. effect that A. I.ad coui-
initti'd nil s t if I ankruptcy by filing
11 ]ietitioii umler soot. 211 "of tlio

rqieiilcil Baiikniiitcy Act, 1849, for a
lirivatc aiTiiii^'cment with his credi-
tors, iiud that the sheriff mast not
spjl the ^'oods of A. seized under a
writ of ti. fa, delivered to the sheriff
on the day of the tilin-j of the pi^tition
(such jietitiou having been sabse-
qiiciitly di.-iiiissed, and A. adjudged
a bnukruiit on a creditor's putition),
was liold to bo notice of an act of
banknipti'y committed by A. at the
date ot filiiif,' the jietitiou : Julirards
V. Cakid, 7 II. At N. ;V20; 30 L. J.,
E.\,24.); ;ilL. ,T.. Ex. 113.

W Eviiits V. n,i!hm, L. R., G Q. B.
.l;!;40L, J.,Q. B. 22;). But see
/•./ p. iiiioiflial/, In ro /)imgl„s, L. 1{.
"Ch..-)31: 41 L. ,T., Bk. 40.

(rf) Edwards v. Cuopir, 11 Q. B.
1)0.

(0 nolliwillx. TiinhydU 1 Dowl
JN. >. iii, and per C.lrrhh,,-, J •_
"1 by no means snv, that, in ovcrv
case, notice to or knowledge of the
aHorney ot a party will satisfy these
words

;
but, in the present ca'se, tho

notice was given to the aftorni'v in
the cause, when he was aetiii" in it
assi.idi. He was tho .same agent a.s
issued (he execution, and, it should
seem, issued it ut that time, in conse-
quence it the mformation, iu order to
autici,,ate the fiat. Under those cir-
cumstaiicrs. It is hiipos.sil)le, I think,
to .listinguish between him and hi.s

7.Sc. N. R.730; 13 L. J.. C. P. G7

£'7'''/'-/''"f''''.
2E1. & El. lUi;

belh. ;'
^^- "• '^-"- "''^••« it wasncm that a person was agent to tho

execution credit.u' so as to make
notice to lum notice to the execution
creditor.

,SV /''^;f
V. Stephens, 12 Q. B. 465;

1' L J, Q. B. 282: m,dv.B„7sQ
Sc.N. R. 928; 6M. .tG. 143 '

-feViriS-i^'n"i^-?-?i=

(/() JOimsoi/v. Eaton, 10 M. & W.
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Pabt XII.

"Where two
writs ill

sheriff's hands.

Liability and
duty of

sheriff (<;).

Duties of
sheriff us to

goods fakeu iu

execution.

Ilanla'iipis and thtir Trudves.

boforo tlio notice, tho execution -would bo valid (/). The scndiiirr

of a iKitico of an act of bankvu])tc}- to tho residouco of tlio iiiiitv

intciidod to bo alVected by it, is no notice until tho same is rcecivcll

by siiidi person (/•). AVhere tliere arc two -writs in tho hands ot

tho sherilf, and tlio first -v\'rit delivered to him is void, but tlu< other
good, as against tlio trustees, the execution creditor under tlie lalier

-writ is entitled to have it executed (/). Mere notice of the delitor's

intention to commit an act of bankru2)tcy -will not sulUce [irA.

It seems that if tho sheriff seizes after an act of ban]\ru])tcv
committed by tlio execution debtor, and tlio case is not jiroti'cti'il

by the above statute, the sheriff will be liable in an action at tlm
suit of tho trustee, for executing tlio writ(o). As to tlio shiiin'

being entitled to recover from the execution creditor money -whiih
he has been compelled to jiay over to tho trustee, scu Stiunlifh v.

Jtoss, 3 Exch. 527; 19 L. J., Ex. 180: Jh-ijdges v. U'alfonl (J

M. it y. 42.

15y tho Ikuikriijitaj ylrf, 1883, s. -1(5(1) "Where the goods of u
debtor are taken in execution, and before the sale theieof nutice is

served on tho sheriff that a receiving order has been made ai^ainst

the debtor, the sheriff shall, on retpiest, deliver tho goods iu tiiu

othcial receiver or trustee under the order, but the costs of tho
execution shall be a cliarge on the goods so delivered, and tho
oflicial receiver or trustee may sell the goods or an adc(]Uate iiait

thereof for the jjurjioso of satisfying the chai-ge."

(2) ""Where tho goods of a debtor are s(dd under an execution
in respect of a judgment for a sum exceeding twenty ])ound.s, tho
sheriff sliall deduct the costs of the execution [p] from the proceeds
of sale, and retain tho balance for fourteen days (</), and if within
that time notice is served on him of a bankruptcy petition (r) havin"

(0 Giles V. Grorn; 9 Bing. 12S; 2

M. ifc Se. 197: Goi/noii v. IStiiHituirii,

1 N. & M. 62; i B. A: Ad. 22.j

:

Jf'/ii/iiioir V. Gni/i, 13 M.\: \X. 101:
Jlird V. Jlim, (i Sc. K. 1£. 928 ;

M. iV G. I-IH : Tho)ii((s v. 1)(kiii<J(x, 2
15. X Aid. 680: lSt((id \. Onstiiii/)/c\

S 'J'aniit. 627 : J'tie/nna v. Aiiiioii, 9
Dowl. 828.

(/,) Chrintie V. Woiningto)!, 8 Ex.
287: 22L. J.,Ex. 212.

(/) Grdhdiii V. ll'i//i( >/))/, 7 Q. B.
491 ; 11 L. J., Q. B. 2ii0 : On/,/,

.icliiiiidt V. J/diidil, G M. iV; (ir. 187.

But see C'fliii/n If v. I'.iiiln, 10 K.\.

298; 23 L./., Ex. 273.

{m) In re H'ri/////, I.'.r p. Arnold,
3C'h. I). 70; -16 1.. J., Bk. 130.

{it) As to the t^lieritV's dufj- where
the e.-sceutioii is apiiiist a trader for

a debt excccdiDg 20/., see iiost, p.

1173.

{(,) Gnrhnul v. Carlisle, 2 C. & Jf.

31; 10 Biug. 462; 4 M. & Sc. 21:
U hiliiKire V. Greene, 13 M. A: \V.
int. Aiul lliiti,.

'J jr. (CO ; 1 C. \- M. 202; 3 M. i: ."-e.

1 : ChesU ii v. GiM.s, 12 M. A: W. 111.

_ (p) These words, costs of o.^ocii-

fioii, do not enable the shiritf to

deduct his poundage. J/i re Iml-
more, 13 (i. B. 1). 416 ; o3L.J.,Q.Ii.
418.

{</) If the ,=alo takes jilaco on
several days the fourteen ihivs niu
from the last. ./«.//(,s v. I'ct'all, 11

(j. B.l). 4;iO; 49L.T. 1','7: 5:'L.J.,

Q. B. 072.

0) Similar woids in the S'lli sec-

tion of Act of ISGII wen' held to

include a, jufition ]i]'('seiif( d l.y a
debtor under ss. 126, 12(i. J!( S/,

, i,',ii i;

L. K., 10 Vq. 4;i2; HI) L. .T„ Ii. -JS.

If the ereditois resolved eii li{ioi(l!i-

tion ]iroc( edinirs and a])]i()iMt a trus-

tee, the lU'oeeeds nnist l.e jiaid to

.sueli trustee ; but if at the lirst mod-
iufi, or tlie adjouniid (h'st nuetiiii.',

they seimrated without CMiiiiig io

any resolutitjii, so as to loini; llic

proeeediiins to any end, and rcndir

tlie a)i])oiulmenl of a truslec iniims-

sible {/> /i.dii/iien. He ('< ii(lon,l,.l\.,

9 eh. ((i<); liiL. J., 1). 107); er, if

they re;-olved to a(('i],t a loniiiusi-

tion (/.'.) p. Hirmiiiglid))) O'lis iu., lie

Action

been presented ag;

kinkrupt thereon

uutico, the sheriif

rujitcy, -who shall

execution creditor

notice of the jJrese:

on him''(s).

(3) "An oxccut:

debtor is not inval

niiilcy, aiul a pers(

a sale by the sheril

apiiust the trustee

The eori'csjiondii

only to judgments
other respects tho (

The execution cr

aioid tho section, 1

issuing execution

sum (((), or by din
although tho amoui
enui (./). The costs

iiu,-t bo taken into

thosheiilf -\vi(h tlic

-nhieh tho sheriff so

account ((')

"Whei-o the shei-ifY

of an execution I'or

dulit(ir, alter rctaini

lu'ld entitled to reta

of the debtor withii:

[laid by the executii

of tho execution crei

-•/(I'dw.S L. K., 11 Eq. 5

B. 1: 7;> /;. tiluritrof.
hiyhiiil. L. R., 12 K(i. :

B. ti.j), then the jiroeeec

k'lonpi-d to the exeeuti(

_(.') 8ee l'..i- p. llitltiiiy

2o, where an inter])lea(!

been made: Vnie v. Te
(•'. P. ;n;, where the bai
aimulled: Kx p. lla
V'VoHMcL.li., lOCh.3
lik. 57, where the sale
byiiijimetien.

(0 V;> p. Rnia, In
C Ui. 11. ;i;i2 ; 46 L. J.,

(«) Id. : In re 11 i

I'lHlliiir, 7 Ch. D. 882
Eii. CI.

W Tio-iier V. Hriihietl
392; 51 L. J., Q. B.'37-l
030.

. (,") In re GrM, E.
" <-h. D. 375 ; 46 L. J



Actions against Bankrupts and their Trusttts.

been presented against or by the debtor, and the debtor is adiudsedbankrupt tlieroou or on any other petition of which the shori 1 £notice, the .sheri] shall pay the balance to tho trustee in tho bant
ruptcy, u-ho shall bo entitled to retain tho same as against Lexccutiou creditor, but otherwise he shall deal with it as if no

in Er (?
1^''^''''*"*^°" °^ ^ bankruptcy petition had been served

(3) "An execution levied by seizure and sale on tho goods of adebtor IS not invalid by reason only of its being an act^ot°bank-
rup ey and a person who purchases tho g.^ods in good faith under
a sile by Die sheriit shall in all cases acquire a good title to i om
against the trustee in l)ankru])fcy."

^ *" *^°°^

Tile eoiTes]H.n(liiig section in "the Act of 18(39 (sect. 87) ai.idied
only te jiulgnicuts against traders for a siun exceeding 5o/. I t
otlier respects the deciMons under it still api)lv
TLc execution creditor may abaiuhni the excess over 20/ so as to

aroul the section, by signing judgment for less than 20/. ('/) ,J bvissuing execution lor less although the judgment exceeds thatMnn{.). or by directing the shenlf to sell for less than tlie 20although be amoun endorsed on tho writ of execution excee.ls H tBum .). iheco>tsoi theexecution, including possession nu laV
rui.t be aken 111 o account (^). Payments ma.lo bv the debtor tothe sheriU with the as.sent of the creditor by Mdiich'the anlou fj?

nceoilnl >f
'' '"^"'"^ ^'^"^ ^°^- ""^''^ ""t ^^ takJn in?o

Wlie,;. the sheriff has paid to tho execution creditor tho proceeds
01 an execution lor a siun of more than 20/. against the g.u.ds of xeb„r, a er retaining tho same for fourteen ,lavs, the creditor was
lieh en

1
led to retain tho amount notwithstanding the bank ,J

\'

0. he debtor within a year from tho seizure and^le f/^ M ev
1.1, by the execution debtor to a sherilf's ollicer in piulpa^i
01 tho execution creditor's debt, and in order to prevent tho lev -"i .^

117a
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.Wrt;ii,sL. 1?., 11 Eq. 204; -10 L. J.,
B. 1: 7;> ;;. .s/urif of Mii/Msrx, Jic
hiijlai,i/, L. li., 12 Kq. 207 ; -10 L. J.,
li. lio), then tlie proceeds of the salu
l)eloiip;i'd to tlie exeeotion creditor

(.') &e Krp. n<(ll,i,<j, 17 L. J., Bk.
2o, whtre an iiiter]i)ea(h.'r order Ijad
liecuimulo: Vnir v. 'J'crri/, lii L.J.,
C. r. 7H7, wlieru tlie liauk'riiptcy was
.iimulltd

: /,> p. J/iiipcr, Jn ,v
J!r,mi„,\ L. It., 10 Ch. 37'.* ; 41 L. J.,
Ilk. :u, where tlie sale was delayed
ly iiijiiuetiou.

(') i:.'- p. Ilri/ii, III. re tfidiiiacr,
6Ch, n. ;)M; 46 L. J., lik. 122
(")Id.: In re IIinks, Ex v.

^oilhur, 7 Ch. D. 882; 47 L. J.,

JfK{"i"": " ^'''''l/e/f, 8 Q. B. D.
g;51L.J., Q. B.y74; yo W. 1{.

. W In re Griihb, F.x p. ,v;«,,
"Ui. D. 375; 40 L. J., Bk. 103:

1). 109 48 L. J., Bk. 04. Where
the creditor was induced to dcOav bva proimse made by the trustee that
tlie extra possession moiiev would bo
laud, ,t was held that the extra ,,os!
session inoucy must not bo taken into
account m ealeulatiug whether flio
execution was for a sum excediiig
the statutory amount: Ax p li,d
tuupa cj- Co., 7,',. Hull,,,, 44 L. T. ,5S7

(;7
J-i-p- Liirrpoo/ I.onii Co.. In re

MO; 4.)L. J.,Ex. 49!).

^^(«) JJoslyn V. i;tocA; 9 Q. B. D.

tain l"''

° '-''"'"*''' "'"not bo sua-
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Part XII. of execution, is not proceeds of sale of goods taken in execution
within this section, and if paid to and accepted by the credilor
may bo retained by him notwithstanding the bankruptcy \viiliiii

fourteen days (c). Where there are two executions against tho
same property, one over and the other under 20/., tho section does
not atiect tho right of the creditor uniler tho latter (</). Wliero tlio

goods of a debtor have been taken in execution tor a sum excecdiii"-

20/., and, bankru])tcy ensuing, the sherilf has been restraiiu'd iroiu

selling, the .sherilf is entitled to bo paid by the trustee out of tho
estate uf the bankru2)t all expenses properly incurred by hiiu iu

keei)ing and taking possession of tho goods and preparing for a sak>

notwithstanding no sale has taken place (e).

continuaaco, but '.

terforo(/).

Although bankr
were privileged fn

to an action for fa

In actions again
aro tho .same as in

(/) Sep Sharp v.

Dowl. (!64 ; Jkiiiio v.

W. 1-13; 9 Dowl. 2

Actions against
trustee of
bankrupt.

No action for

dividend.

Costs, &c.

Actions against Trustee of Bankrupt.']—In all cases when an action
lies against tho trustee of a bankrupt as sucli he must be dosciibwl
in the writ and proceedings by his official narae (see sect. s;3 ante

p. 11G4). '

'

By the lianh-uptcy Ad, 1883, s. 63, " Xo action for a dividonj
shall lie against the trustee, but if the trustee refuses to pav anv
dividend the Court may, if it thinks fit, order him to pay it, anil

also to pay out of his own money interest thereon for the time that

it is withheld, and the costs of tho apjilication."

In an action against liquidating debtors and their trustees and
other persons in respect of fraudulent representations where tin-

plaintiffs claimed as against tho trustee a declaration that thev
were entitled to provo against tho debtor's estate, a dcumrrer
to the claim on tho ground that no action would lie was over-
ruled (/).
Tho trustee may be ordered to pay the costs personally (r/).

As to the proceedings to obtain leave to continue an action after

bankruptcy of any of the jiartios, see ante, j). 1030.

If one of several defendants pleads bankruptcy, the plaintilf may
discontinue as to him, and proceed against the others (A\ whether
tho action bo upon contract or in tort ; u])on which the iilaiutilf

will be liable to the costs of that defendant {/i. of ,S, (J., (Jrd. XX 17.

r. 1, ante, \'ol. 1, p. 337). Such defendant need not be joined in

an action on a contract if his order of discharge was obtained before

action brought {see ante, p. 116G).

If execution bo executed against a party in respect of a debt for

which he has been discharged by bankruptcy, the Court or Judge
in a clear case will interfere. Whore tho defendant had an o]i])ur-

tunity of pleading his bankruptcy and cortiticato puis darrein

(c) Ex p. Brooke, In re Hassdl,
L. K., 9 Ch. ;i01 ; 43 L. J., Bk. 19:

Stock V. llutUiHii, L. II., 9 Ex. 147;
43 L. J., Ex. \\2.

(rf) Lx p. Lorcring, In re Peacock,

L. K, 17 Eq. 4.^2 ; 43 L. J., Bk. 08.

Cf") J!f Crdin-riill. I.'.c u. Jlr(nciiiiitr,

8 Oil. i). 69U'; 47 L. J.,'Bk. 90.

(/) Jia/c V. JSomtcait, 8 Q. B. D.

453; 4CL. T. 533; 30 W. U. G77.

{(/) Watson V. IMidai/ (C. A.), -IS

L. T. 645 ; 31 W. K. .5;iil : uliirming

.v. ''.,20 Ch. D. 780. And see casea

cited ante, p. lUio, n, {x).

{/i) Xohv V. liKjhiiiii, 1 Wils. 189.

As U> Mfi'ikiiitr out the iiHiiio of i\ 'l*^-

feudaut improperly joined, see auto,

p. 1023.

t 4 I t ' ? t '



Aciiona ayaimt Buukrvpts a,„I their Trusiees.

Although bankrupts who have obtained their order of dischargewere privileged from arrest, the sheriff or his officer was notSe
to an action for false imprisonment for arrestinL^ thenT A

111 actions agamst bankrupts, the judgment and other pr'ocoedin-s
arc the same as in ordinary cases.

pioLceuings
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(-) Sep S/iarp V. D'A/iiiaiiie, 8
Dowl. (if)4: J)ei!>ie v. Kiiotf, 7 M &
W, m; 9 Dowl. 224: &,dMr' v.

C/earer 7 Biug. 769; 5 M. & P. 706.
(/.) Jirr/foH V. Fis/icr. 2 Doug. G71 ;

b/wrwoody. Benson, 4 Taunt. 031.
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Paet XII.

Arrest of.

bonis cede
BiasticiSc

CHAPTER cm.

ACTIONS AOAIXST CLERGYMEN.

Clergymen avo privileged from arrest while performing divino

service, and while going to cluircli for that purpose, and returning

thence («). The only other peculiarity in the mode of proceciling

against clergymen is in the execution, which is as follows:

—

Judgment not A judgment entered uj) against a benehced clergyman does not

a charge utidcr create a charge u])on his living, under tlie 1 it 2 I', c. 110, s. l;j(/)),

the 1 ^i V. Wlien the sheriff, to a Jim' fiu-ins or f/M/zY, returns Hiillti l,i,i,a,

c. 110, s. 13.
^^^^^ ^j^.^^ ^j^y defendant is a beneliced clerk, not havhig any lay

Fieri facias do
f^.j, (^^•^^ the plaintitf may suo out a jUri fiicias lU' lioiiis ivr/isin.'iticis,

dii'ected to the Lishoj) of the diocese, or to the archbishop (during

the vacancy of the bishop's see), commanding him io muLr of the

K-cltsiantiatl (joods and chnttch belonging to the defendant, within

his diocese, the sum therein mentioned ((/). It is tested and return-

able, and must bo issued, stamped and indorsed, ia the same manner

as a common y?e?-/ facias (c). hVe ante, Vol. 1, p. 857 et scq.

By n. o/W. C, 'Ord. XLIII. r. 3, " Where it appears, npontho

return of any writ of fieri facias or any writ of tlcjiif, tliat the

person against whom such writ was so issued is a benelievd elcrk,

and has no goods or chattels, nor any lay fee in the bailiwick of

the sheriff to whom such writ was directed, the person to whom
the sum of monej- or costs mentioned in such writ is or are payable

shall, immediately after such writ with such return shall liave been

filed as of record," be at liberty to suo out one or more writs of fmi
facias de bonis ecchsiadicus, or one or moro writs of se([uestration."

By r. 4, " Such writs as iu the last preceding Bule mentioned,

when sealed, shall bo delivered to the Bishop to be executed by

him, and suclx writs, when returned by the Bishop, shall be delivered

to the parties or solicitors by whom respectively they were sued out,

and shall thereupon bo filed as of record in the Central Oliiee ; and

for tho execution of such writs the bishop or his ollioors shall

not take or be allowed any fees other than such as are or whall bo

from time to time allowed by lawful authority."

By r. 5, "Writs of ... . fieri facias de honia eccksiasiicis,

setiiiestr(tri facias de hunts eccksiasiicis, and all other writs in aid

of a writ ot fieri facias or of elefjit, may bo issued and oxocuted in

tho same cases and in tho same manner as herotoi'oro."

(«) rost,Ch.CXXVII.;50Edw.3,
c 5 ; 1 li. 2, c. 15. See Goddard v

J/rtD'is, 7 Bhig. 320 ; 5 M. & P. 122

And SCO (i. 1, c. 31

27fi; Dalt. 210; Bromaji'w Vaughan,

7EX.223; 21 L. J., Ex. 111. Andsee

the form of tho returu, Chit. Forms,

p. 575.

hi) llinchiHn V. Gdthercule, 24 L. {d) Sco 2 Bac. Abr. Executioii.G

J (']i. ;i;i'J. C; U'ldtryn w Awkrriu'l'SloA.'ljA

'(() !^«o ricliiird \'. l\iiUiii, 1 Sid. (<) (See the form, Chit. F. p.
5'2.

Take tho writ
the diocese, -wht
i.s in tho nature
requiring them 1

benefice; or, ins

plaintiff, upon gi

to jiersons of lii.s j

lished ; which is :

either in writing
previously to tiu

on or near to tlio

jiarish or jdaco wl
not begin to opera
hcation (/), it shoi
held, that a seque,

incumbent, operat
entitle the assign
before jiublication

is, it soenis, boui
pointed, and tho
security against en

If the entire deb
the return of tho v

siasticis into anotl
al'iis into tho same

Or, instead of a
may sue out a wri
turnable, &c.,asth
pur]io>e of proving
award of it on tho i

is in tho nature of r

in tho nature of a fi

-V seiiuestration is

tlio rents and ])rof;

except tho parsonaj

(0 See Fonns, Tidd
Chit. ForiM, pp. 573-5

„ W 3 Burn's Ece. La
0th ed. 102.'!.

W See 7W. -l&l
ihumtly. Jppn-/,,/, ()

(') "('«/« V. Itislio,),

1C.1I.&K.507: Tidd,
{*) Wmif V. lUslioj),

50i
;

! Don-i, m. Lod
«nth the re-istrar of t

the (lioccso does ijot h;
Jierty of the incunibe
tac of .such lodfriu.r
V. /;„n/i,,v/, 2 Con. & I

("I) See ns to the
-"Ure of liiis wrif ^,
»wl duties of tlie bisl
qui!3trator. Burn's Eoc
C.A.P,—VOL, II,
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Tnko tho writ when dironfni * ii i ,

fl.-. 'lioccse, who will thereup n -ss r a 1?; ^ r'^^
?-''^'^' °f Ch.p. CIII

IS m tno nature of a warrant if, .
,''i'l"?^^'''''*i"'i ,/' (which ^

req.irinff them to levy tho debt ofS ^"./'^•^/^'^"'chwardens,
b..ieiico; or, instead of Sre£o. it <^. ^f^^V^

tho defendant's
plamtifV', upon givin^. security to tho 1 shn

^^'^''^•^'^'"•len.s, the
to persons of liis non.hiationM 'Fhl f ^\ "\^^' '^'^^'^ ^^ ''"-octcd
lishod; which is now done bviffix:.-^^^"''''*'''^^"'^''^"^* bo pub-
either in writing or in print L'S;-^nw,T "' '\' ^-^^ucstra'tion,

previously to the comnioncemStt% d'v
""''•" P""'"^' ^" J'"°^

on or near to the doors of alltho chn v 'T'^° '''' '' ^''^'-W,
parish or j.lace where the benefice is sknt'wn '^'i^'^'

^'^^'^^ t^e
not b,.sm to operate, and has pr oritv o^ t^

^
'

i
^' *'^° ^'"^ does

leahou (0, it should be donrwitlSut dd 7 n
''"'"' "' '^'' P""^'

held, th:it a setiuostration obtained l.v fl,n
'^ "• "^'^^ accordingly

incumbent, operated only£ he «U c)f nuf"'T'
°^ *"" '""'"^^'^^

entitle the assignees to the arrears of cn,?„
"
v*^°".'

'''"'* '^^^ not
before publication (/.•). But the nmno.f

"'""^I'^^^ion for tithes duo
is,, it seems, bound from the time ^S.n.^f,"^''""'^

the defendant
ponitc.l, and the publication is or l^neStrfli^'^'^'^V^ '^
security against coidlicting ri-hts (/j

"^'^'^'^^^"J "i order to give

Or, instead of a fieri facias rln ^«^„• i •

may sue cnit a writ of sequSmri t? ^°S JSe'j^f ' ?^^ ^'^'^^"^^'^^ S-'l^-trari
turnable,&c., as the fieri ficiasfwl Yfr^-

""ccted, tested and ro- facias («).
purpose of proving the issuing of this wrft fh';ffT'""^''

?'''^" ^"^'tl^e
award of it on the roll (o). 'i!,o writls , t' • ^

* *¥''° "^""^d ^^^ ^^n
H in the nature of a le^Vri facts hi wri Ju^^^^'l^

"^«tion (;,). It
m the nature of a fieri facias '

'^^ "^^""^'^ mentioned is

-Pt the parsonage-house in wS ^ilSe^n^tftJ;;ft

WSee 7W.4&I V. c. 45. See
"''"''' y:;U>P'rln,, G B. & C. 0,30.

1cVc"t -•-''"^'"''^'•*t)owl.2;U;
lC.5r.i-I{.,yj7: Tia,l,<j(hed.I()24:

(*J lliii/tv.Jii.s/inp, 1 M i- If

™h the registrar of the ^n hoi? of

leru of till! niouinbeiit from tho

;''"M<'' - (-011. & L. 282.

^Soqucstmtiou;''Giib.
E.xocutiou;^.om. ^Dig. Ecclnsmstical Persons,i».:.nac. ^rtir^'E;;ecuC"?

qu«tiator, Lum-s Ecc. ^Law, tft

c.A.p,—vor,. II.

Jill I)hard V

675^'^
^''""^"''''

^- '^<''''"'> 10 C. B.

4o
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Part XII.

After pro-
tection from
process.

Both fi. fa.

and scq. fa.

coutiuuiug
writs, &c.

Sequestrator
may siie iu his

own name, &c.

Actions iiudiimt Chr'jijmiii.

resido so as to disquiilify him under the IS (f. '2. r. 20, from actln-

as a Justice of tlio Peuce. Writs of luvan facias dclivcrod t(, a

l)ishop's officer iu order that writs of se(iiiestration uiight bo isMud

out thereon, wore hekl not entitled to priority accordnig to the dato

of their teste, but the bishop's officer was bound to issia; the writs of

secniestration in the order in wliich the writs of levari facias weio

delivered to him (9). Writs of lev. fa. were not within tlie Kith

section of the Statute of Frauds (7). .

A plaii titt' might have issued a seciucstran facias though tin-

defendant had obtained an interim order for protection under tlio

repealed protection Acts (r).
_ i, , .

Either of these writs is a continuing execution, that is, con-

tinuing until all that has been commanded to be levied is levied ;.•<;,

and this notwithstanding the death of the bishop (<). If the

sequestration issue before the writ is returnable, it is sullicii'nt,

though it be not published till afterwards («). And the ]»Iaiiitilt

is entitled to the growing ])rolits iYom time to thae, tluaigli Ini.ij

after it is returnable, until he is satisfied t- > sum iiidorsid ou

the writ. If, however, it bo actually retm-jd. the bisliops

authority is determined (.c), and the execution creditor L>s('s his

priority over other subsequent executions (//). The projier way,

therefore, is to rule the bishop from time to time " to certify to the

Court what he has done under the writ vithout rcturitiii'j" tlio

writ(z). While the secpiestration is in force the parson's title is

ousted ((() -But the incumbent cannot be turned out of the ]uir-

sona'-'O-house, as he is bound to reside therein, notwitlistaiuliii;,'

any 'se(iuestration (//). Before the 12 & i;5 ('. c. G7, it was kid

that the sequestrator was the mere bailiff or agent of the bislniji,

and had no such interest in the profits as would enable hiiu to

maintain an action at law against a party who wrongfully r<;ccivid

them (c).
. .

By the 12 it- 13 V. r. 07, after reciting that "it is expodient to

extend the remedies for the recovery of the prohts of seqiiestoipd

benefices," it is enacted, "that, from and after the passing of this

Act, every seiiiiestrator who shall then liave been or who shall

thereafter"^ be appointed by a bishop or other ordinary, or by iiny

competent ecclesiastical Court, to levy, collect, gather, or rc(rivo

the profits of any ecclesiastical benefice, by virtue or in_ pursuaiii;e

of any writ of fieri facias de bonis occlesiasticis, levari facias do boms

(n') Stnrnis v, Jlinliop of T.niithiii, 7

E. & B. 5'1'2: '20 L. J,,' Q. B. 209.

The writ of levari fiicia.s i>: abolished

by the Bank Act, 18H3, s. 140, sub-s. 2,

ante, Vol. 1, p- 7.S7.
^ ^

()•) J'nni/ V, Jones, 1 C. B., N. 8.

339; 2GL.'.T., C. P. 30,

(,s) Bcndry v. I'rice, 7 Dowl. 753

:

Aldertoit V. St. AhI»i», CM, & \V,

loO; 8 Dowl. 223. See Moore v.

Ramsden, 7 A. & E. 898: rowelt v.

mhbcrd, 15 Q. B. 129; 19 L. J.,

Q. B. 347.

(/) riu'lpsx. St. Jo/in, lOEx. 89o:

24 L. J., Ex, 17 .

(«) lUiiiiitt V, A/ipcy/ti/, B, & 0.

630, Sue Cohlnuiikc v. ' (o/fmi, 1 M.

& M, 384: Vol//t' v. ]t .'rriinjtoii, J

B. & Ad. 447.

(,<) Manli V. Fua-cdl, 2 11. lil,

582.

((/) Id. See rhUiips x.Jkrhhij,

5 IJowh 279.

{:) Disiio/ V. l-'.inr, 1 AU\ & Xaji.

34, Irish: .\l<iriih 'v. I-'ciintl. supia.

See post, p. 1179.

(</) Sep I'mrcUy.llthhril, 19 L. J.,

Q. B. 347: linntn- v. r;v.«"'//. hi.

357 ; 14 Q. B. 825. As to the K'giil

estate, see 1 P. Wins. 307.

{h) I'ack V. Tin-pir'/, 9 A. & L.

4G8 ; 1 P. k I). 478.

(() llordiiK) V. //"//, 10 M. i: \>

.

42. As to the power of the soques-

ti'iitor to t^rraut leases, si'C |n-'i'
('"!

I'lU-k V. TurpUi/. 9 Ad, >!c El. at \\ t!)!,
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issued by autlai
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proceeding in liit
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all costs, cliarges, t

commencement, pr
di.strcss, f)r other jii

become liable in coi

to be deducted or a
creditor liy virtue
ceeding."

by sect. 2 of this
the party making 1

iiocount for the san:
01' the benefice liabh

,

The bishop, with
situation iirecisejj- ai

cases, and mav bo i

Court, n.s to "their
^limlf('/\ It mav
';'/.l,p.817),applio
h it docs, a notice i

^ntil a suflieient s;

(lorsod on the writ
return it, but should
hiis levied (,.), A bis

('') Ihrl V, Volh IIS, 1
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pcrlesiasticis, soquostrari facins nv r,t „

'

issuci by ai,tho,'ity of l^m^y^^^^^'^''^ "^arlo or Chap. CIII.
emjxnvorod, from time to tiuio S'l W 1 o, \ ''^^' authoriwd and -
at law or suit in cnnity, o l^vv nnv^r?''

Pi'osccutG any action
proroodin<?i„ liis own nnn°o as tl,n IL '^r^r'

"" ^'^'^^ '"i' othor
without furtlifr .Icscriptio for ^,?^ ''*™*'"; "^ ^"^^ '^^n^fico,
rent-cluu;t^o, titlao com/,o itbn or ul.Sf'^''

" ""•^' . «tto.s, tithe
portion, or othor payn/ont for or in o

"
n"'

"^''?"^'""' ?«"«"".
or any other rent or annnal sum ,1"] "'" "' ^'°" «f tithe,
incnniI,ont of such benefice t:"^',;/''^,,7

^^^^^ Payable to tho
or horeditaments .subject to s ch som„

'"°'' ^'"^"'' tenements,
or IKiymont reserved or .a^^ e pavff^/i'V,'"'

' "^ '?"-^' ^'^"t duo
bcueti,.. under any b'a.se of ov e vemn.f n,

'^ "icnmbent of such
such „uvssua->o,s, lands, tenements 'rll rf'''°"'"'*

^" ^"t ^ny
rcnt-ciiar-^e, or other parcel orthe 'bo ieHco?''f''/'''l,*^"'^'^'

titto
mcntof such sequestrator relates VnM^w'"^' the appoint-
herein contained shall bo construed to n T^'^'"'

^^""^ ""thin-
any benefice, to bring, prosecute Wv^'r!' ^^" sequestrator of
.!istro.s, or other proceedinTb virtuLf /"'^T T^'

'^'^t^""' ^^it,
the incumbent of such benefice \vh h m ilV'^'^I T'""^^ "^'""^t
been brought, prosecuted, lev ed;t t,ffbv';?*

'"^^""^ ^^^°
such benefico if such benefice had m,f 1 n. ^ i*''"

incumbent of
Provided also, that no seq esfmtor anno;,! ' T*^"!'

'^^'l^estration :

tion issued at the suit or iltanc '

a>^cSor shaH \ 'T'^'^cominenco, prosecute, levy or taVo «,,,?• ^o bound to
"tl^"' pnxeidinj? as aforesak unTll f?

''^tion, snit, distress, or
unless \md untiF securer, to bo a/ioved^'r'''"''^'

""^ '^^' ^'^'
'

shall bo ,>iven by the "creditoi TlZt « ^>''''^- ^^l^^strator
sequestration shall have been iiued fo • ? 1

'^"^ ''''^*''"«° ^'^^"^

trator and the bishop or other oX.'vv
'"'^^'""^tyi.ng such seques-

all costs, charges, ail expen es tSl ^^ 0"!!?""^ Court/from
commencement, prosecution or condurt of !?. \ "V"""'"'^

'" the
distress, or other procecdino- to whk b„ .1

'''''^'°"' «"Jt- or
become liable in cmiscque ce thireo ft

°' *^'^' ^''^^^P'^ctively may
to ho deducted or allowed ut ram-' !. ""^T? "^ '^^^^'^ ^elairity

ercHlitca. by virtue of s ch act on '

s T'V \' "° '"''''-'^ ^y the
cewling." '^'^"°°' ^uit, distress, or other pro-

th"pS;^-m^in?t^^^,;:f^--J,J:' «- sequestrator discha.^es
aocount for the same in "^'^0 wav'^i f*'i!^"';'

^" apply a1id
of the benefice liable to scques'mtion^^ ^° ^"' ^"^' ^ther profits

^^^^JS^Z-^-^^^^ the same Huletore.
ases, and may bo ruled, and is Cnd to" l' T"^" V'

^»'^'i"'ny t"™. «&c.

CWt as to their <.xecution, Ve "n \*^„
'^"^>' "'*^ "'''l^^i's of tho

*entt(,/,l It may bo doubt ul how fa .o'rV/";'"''''"
'^^ *'^°

.'/.l,p.817),applies to this case ^istbm "ed H V v /^ ^^'"^*''

f
1 does, a notice is su])stitutod fm- H.n ? 1 ^ ^''"^ 't does not.

Until a sufficient sum as ee 1 vi d T'^'
^."

T^'V'^
^ho M-rit.

dorsed on the writ the plaiS s on "/"^'fj'
tho sum in-

jetura it, Imt should r,,loV™!L. ""''', ""t rule the bishop toiini from t

{<>) Hartx. Volhmx, 1 Dowl. 4:31.

'^-- auto, n. (,,).
"'•

•I (i 2
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Part XII.

Premature
return.

Reference of

accounts to

the Master.

Setting aside

sequestration.

Amendment
of.

Actions ngaiiist Clergymen.

what has boon levied under a levari facias previoiis to his comin-

into officer/'). If there has been a change of solicitors, notice

of the change should be served on the bishop before he can bo

ruled by the now solicitor to return the writ(,</). The dctondiuit

has no right to have the writ returned, though he may havo a

return of the amount of the profits received by the sequestrator
'O-

If a bishop is translated to another diocese (i) or dies (/.•) ponding a

sequestration issued by him, the return to the writ should be iiuulo

by his successor. It seems, that a return merely sotting out tho

debtor and creditor account of the se(iucstrator is msufhciout, but

that it should be verified [I). Whore the writ was returned to tho

Court before the plaintitf's execution was satisfied, the lourt

granted a rule absolute in the first instance for it to be taken oil

the file, and sent back to tho bishop, in order that ho might tuko

the return off the writ, and certify tp the Court what ho had dono

under it (??i).
-4. c o <• i

A return having been made by a bishop to a writ ot h. la. do

bonis ecclesiasticis, annexing accounts of moneys levied under that

and a prior writ issued to another sequestrator, tho Court roterred

the account to the Master to examine the deductions made from tho

sum levied, and say whether they wore proper to be allowed, not-

withstanding tho same accounts had been filed in the Lcclosiasticiil

Court (»). . , , . . i -i a
On an application to set aside the sequestration of a bonefaco

issued by tho bishop, it is perhaps requisite for tho bishop to havo

notice of the application (0). ,.ttt t
As to amendments in general, see Vol. I, Cli. XL 11. In one case

the Court refused to allow a writ of sequestration to be amcndod by

indorsing it to levy interest on the debt, there being other subse-

quent writs of sequestration in the hands of the bishop
( /))•

Where a judgment creditor sued out a writ of sequestration

against a beneficed clergyman, and another sequestration was

subseciuently sued out by the assignee of the clergyman who had

become bankrupt, it was held that tho former sequestration had

priority over the latter (5).

( f) PhilUps V. Berkeley, 6 Dowl.
279".

{a) W-
(A) See Rex v. BisJiop of Zomlo>i,

1 D. & R. 48G : Bennett v. Apperteij,

6 B. A: C. G30 ; 9 D. & R. C73. And
sec FhiUlns v. Berkeley, 5 Dowl. 279:

Uardiiig v. Hitll, 10 M. & W. 42.

(i) iJau-son v. Symmons, 12 Jur.

1072, Q.B.; 12Q. B. 830; 18 L. J.,

Q. B. 34.

{k) I'helps

Ex. 171.

(/) Elchin
146.

(w) Aldcrton v. St. Aubmi, G M.
& W. l.'JO ; 8 Dowl. 223 : Jjisney v.

Eure. 8 Dowl. 223, n.

\n) Morns v. I'/ielps, 4 Ex. SDo

;

19 L. J., Ex. 165. And see Dawson
V. Siimmons, 12 Q. B. 830 ; 18 L. J.,

Q. n. 34; Garston v. Williams, 1

St. John, 24 L. J.,

V. Hopkins, 7 Dowl.

Longfield & Townsend, IfiO, Ir. Exj

Dean v. Lempriere. Sth Jlay, 1857,

Q. B., where a question arose as to

the right of tho scciuestratvi' to retaiu

money for future ro^jairs.

(«) Bis/wpv. Ilatrli, 1 A. & E. Id.

\p) Watkins V. Tarple;/, •') D. & L.

22G; 17L.J.,Q. B. 47. Astoamcud-

ing a writ of execution, see Vol. 1,

(n) Hopkins v. Clarke, 33 L. J.,

Q. B. 93 : S. C. in error, 33 L. J..

Q. L, 334. See cases uiulcr repealed

insolvent Acts, Smith v. Iltllierelj,

6D. & L. 278; 17 L- -T- Q- B. "'

•

Towell y. Hihbert, 15 Q. B. 129;

L. J., Q. B. 347 : Bishop v.Hnkli,

1 A. & E. 171 : ll'aite v. Jlishup, 1

C. M. & R. 507 : M'^'re v. R:'::i^de>!

7 A. & E. 904: 1'<"->H ;• J"'!^%.;

C. B., N. S. 339 ; 26 L. J., C. P. 30.
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in a proceeding

Church lJisci])lin

had the effect of
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although no sequ(

()) J!/inter v. Crc
825; 19 L. J., Q. B.
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mere, under a writ of sequestration issued out of the Queen'sBench a sequestrator had been regularly appointed and was inreco.pt of the profits ot a vicarage, and afterwards a seconcl slques-traiou to a dittorent sequestrator was issued and published bv
virtue ot a decree of suspension for eighteen months, pronouncedma proceeding m the Arches Court against the vicarfunder ?heChurch lisciphne Act; it was held, that such second senuestmt on
hiic hoeftect o suspending, from the time of its publ caS aUright^to receive the profits of the vicarage under the first s^questi a-

The Sequestration Act, 1871 (34 & 35 V, c. 45), gives power to
the b,.hop whore there is a sequestration, imder certain^cSm°
stances, to appoint u curate and assign a stipend
As to setting aside a warrant of attorney creating a charge on an

ecclesiastical beneface, sfe 7W«<, Ch. CXIV.
'"-ifao "u an

Where a clergyman has been suspended ah officio et a beneficio ho
1. not entitled to any of the profits of the benefice aniSnot
recover them by action during the continuance of the suspension
although no sequestration may have issued (s).

'
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Chap. CIII.

Effect of
sequestration
under a decree
of suspension.

Appointing
curate.

Warrant of
attorney.

()•) J!ii>,/f>- V. Cirsswel/, U Q. B
Sib; 19 L. J., Q. B. 357.

(.v) Jloirk V. Offdcii, L. E., 4 C. P.
oo7.
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Paiit XII.

Who may suo
or defend as.

When ad-
mitted.

Case for

counsel's

opinion.

CHAPTER CIV.

rnOCEEDINGS BY AND AGAINST PAUPEUS.

Who may sue or defend as a Pauper.l—By It. of S. C, Ord. XVf.
r. 22, "Any person miiy bo admitted in the manner horetoforo

accustonied to suo or defend as a pauper on proof that ho is not

worth 2u/., his wearing apparel and the subjoct-mattor of the cause

or matter only excepted."

It is discretionary with the Court to grant the indulgence of

suing thus infurmti pauperis. It will not be granted in any voxu-

tious action ; or where it appears that there is no cause of action ((().

And it will not be granted in a second ejectment, where the costs

of a jirior ejectment for the samo cause are unpaid (/').

A person niaj- bo admitted to sue in forma pauperis b niviclioiii

amy, and the application for this jiurposo may bo made logitlior

with that for leave to suo in forma pauperis (c).

The order for admission to suo in forma pauperis may bo granted

either at the commencement of the suit, or at any sub.se(|UPnt

period of it (</). It has been granted after verdict and a rule abso-

lute for a new trial obtained (f). It takes effect from the time

when it is served only, and has not a retrospective operation
(

/').

When onco obtained it will ajiply to all subseciuent proceedings so

long as it stands {g).

Case fur Counsel's Oj^inion.}—By Ord. XVI. r. 23, "A person

desirous of suing as a pauper shall lay a case before counsel for his

opinion whether or not ho has reasonable grounds for proceeding."

By r. 24, "No person shall be permitted to suo as a inuqier

unless the case laid before counsel for his ojiinion, and his opinion

thereon, with an affidavit of the party, or his solicitor, thut the

case contains a full and true statement of all the material facts to

^ho best of his knowledge and belief, shall bo produced before the

{„) He Cobbett, 27 L. J., Ex. 199.

\b) Uoodtitle V. Mayo, Tidd, 9th

cd. 98. See Weston v. Withir.i, 2

T. 11. oil.

(() Bryant v. Wagner, 7 Dowl.
67G.

Id) Casey v. Tomlin, 7 M. & W.
189; 8 Bowl. 892 : Jlniut v. Wordle,

3 M. & Gr. (m ; 4 So. N. K. 188; 1

Dowl., N. S. 229: Doc d. i:ihs v.

Ou-itif:, 9 M. & W. 4u5: 1 Dowl.,

N. S. 404: PUcher v. Roberts, 2

Dowl.. N. S. 394: Bhod v. Lee, 3

Wils. 24, per Wilmnl, ('. ,].: Jnm-.-i

V. hers, 2 M'Clel. i: Y. oW: M',r;i<r.

V. F.itstwiek, 7 Dowl. ')!;). The laso

of Lorewetl v. Curtis, b M. i^- \V. l.JS,

is overruled.

(<) Hall V. Ives, 2 D. & L. 010.

(/) Trail \. ro»/^.v, L. K.,:iQ,D.

214. See Jhe d. Ellis v. (hcin (or

Moe), 10 M. & W. 514; 2 Dowl.,

N. S. 426.

(a') Dreiinaii v. Andrew. L. E.,

1 Oh'. 3U0.

Court or Judge o

and no fee shall 1

Mude ofoUaini.

as such, upon a
En-land [h). W,
hiin it sworn hej

phiiii paper, and s

prayinfi to be ailii

and solicitor {nam
(iffvlaeit to the pet

tluiii uuth him, a,

form and the ease

is made ex ]iarte{

irdljicatc, as thai

Cviirt (/). Take th

ir.ss the proceediui

uiiMj- a copji of it !

the onler, if after d

The order oid^- t

AVlien once obtain

sequent stages of t

Auiijnment of Co
a ]i('rsou is admittc

JudfTc may, if nec(

assist liim, and a c

liberty to refuse ]

Jud^'o that ho has i

Effect of Admiss,
the particular caus
l>tudi:Hte lite, it has
tk' plaiiitift' ma\' 1

mission (;).

After admission ti

liberty to carry on i

officers of the court,

l!y r. 2 J,
'

' A perf

not be liable to any
Byr. 27, "Whilst

sball take, or au-roe

[h] Cii. In re f.cwin,
W, \. KSSl, 224.

(') .'^(e tlio fonn, (

I), '"i. .See Sci/moar \

b.J.,Q.B..J2.J.' The III

1p intitulcil in tlie Co
"In the matter of th
Ads, and oi an intendi
twecu A. I!., ]>laiuti)f, u
fi'iulimt."

(./) Sea the foim, (

p. 6;8.

(^) U:dl V. I,r, 8 So.

[>) liri/iiiit V. JCann

l»i) ^ttii-dide V. Han



Procecilii)>js hy and ngnlnat Puupera.

Courtor J,i,lsoor propor olTieor to wlio.u fho Mpplication is mmlo
a.ul u.. too .shall bo payublo by a pauper to his ..ouu.ol or ^ohcitor/!

JM.o/,>W«/««„9 £r;urO-Tho paupor may bo admittoJ. to suo

hiii;!,.ml {//}. Wntv Dw neresmn, aj!nlant ou plain ,><>/>,>(,), andhaa a sworn h.jore a coninussionn: Writ, out a jJtiLn also on
j>hn,> paper and sajned by the pauper, statin,, the cause of action, and
j,ra!i,n:,to headnnttedo sue in forma pauperis, and that cuZtuudM^ryauuny thnn) may be assigned to him (J). Anne X
aiklanf to he petition

; take then, to a Master at C/uunbersa^]J^
thnn u'dnhnn, and he xoijl make the order if the procecdin,,s are in
form and the casew OKe tn which it owjht to be Lade. The order
u rmde ex parte (k). It need not be drawn upon readina counsZ
c.t,,caU, as that instrument is only for til. infj m̂l^^l^i,!
tvurt^). fakeths order to the different offices thron,,h udnrh you
iK:ss the proceeduujs, in order to avoid any demand 'for fees- and
u,n,u<i copy o d to the writ or to the ne.vt proceedlny, after obtaining
t'ieonler 1/ ajter action, before you drlirer or file it(ni)

"^

fho oulor .miy takc.s oiloct from the time of its beiuj,^ sonxHl (.).A\hon once obtained it will carry tho party through Tu tho sub-
scquout stages ot the action (o).

^
^ ^ ^ au luo buo-

Assiijnment of Coimsel or Solicitor.)~Tiy ()rd. XVI r '>(i "Whom
a lH.r.son is admitted to sue or defend as a pauper. tlio"c,'.urt or a
Jii(ij;cinay, it necessary, assign a counsel or solicitor, or both to
n.si. him, and a counsel or solicitor so assigne.l shall n.,t bo at
Iib.nty to refuse his assistance unless he satisiies tho Court or
Jmliro that he has some good reason for refusing."

Effect of Admission.;]-l:ho order for admission extends only to
the particular cause in which it is granted (^0; and, if grantediMe hte It has 111 general no retrospective elfeet [,,) ; theivforo
the plamtitt may be liable to the costs up to the time of his ud-
imssiou^;').

At|cr admission to sue or defend in forma pauperis, tho party is at
liberty to carry on all the pvoceedings without paving fJes to the
ulhcers ol tho court, or to his counsel or solicitor '

liv /•• 2.3 -A person admitted to sue or defend as a pauper shall
not be liable to any court fee."

'

liy
/;. 27, "Whilst a person sues or defends as a paupor no personshalUake^r agree to take, or seek to obtain from liim any feo.

1183

Chap. CIV.

Modo of
>^".»tiiiuiug

lenve.

Aasignmont of
coimsel or
solicitor.

Effort of ad-
mission.

No foes, &c.
payable by
pauper.

(/-) Cji. 1,1 re r.cwin, 33 W. R. 128-
W. X. KSS}, 221.

(ij^.'^ce the form. Chit. Forms,
p.

')". .Sec Sriimiiiir v. Mmlilux l[)

L. J., Q. B. .J2.). Tlie aiWdavit should
Ic iiititiileil iu tho Court, and ;dso
"In the iiuitfer of the Judicature
Arts, ;iii(l of an intended aetiou bo-
tivceu A. I!., iilaiutifV, and C. D.. de-
tViKknt."

(,/) See the foi-m. Chit. Forms,
p. oiS.

'

/W,'v. /r.-, 8Sc. N. K. 715.

Ci6,

(/) Bi-i/iiiit n

(w) %,'/;,/„!(, V. llanxard, 1 Ji

3")rj.

00 Tray v. Voulcs, L. !{., 3 Q. B.

Ch''"'JOo"""'^"
"' '^"'''''"'' ^- ^•> 1

Jp) Ld. Pr. Eejr. o,s:}. And see
Oilison V. M'Cdrfi/, Hanlw. ;U1

('/) Note (/), supra: ./ones v.
iV,r,s, 1 M'CIel. & Y. 282. See
Mlomf V. Lee, 3 Wils. 24.

()) rVw;/ V. Toinlin, 7 Af. & W.
ISO; 8 Dowl. 892. And see /;«« d!
7i//m v. OivniK, 'J M. A; \V. 4,3') 10
M. & W. 514; 2 Dowl., N. S. 426 •

Iitcher V. llobcrts, 2 Dowl., N. S.

<'!Puy, 7 Dowl. M. & W. 514; 2 Dowl., N. S. 42

394
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Tart XII.

Signature of
notico of

motion or
summons.

Proceedings in

the action.

In wliat casea
disiiiiupered

or conipollod

to pay costs.

Costs.

Costs of prior

action.

Set off of

costs.

profit, or rowanl, for the conduct of his buMinoss in tho Court, luiil

any perwon who takes, or agrocn to take, or scukn to obtain any such
foo, proht, or roward sluiU I 3 guilty of a contotupt of Court."

This does not prevent th' solicitor taking out of pocket costs [s).

By r. 28, " If any person admitted to sue or defend as a i)iui])i,T

gives, or agrees to give, any such fee, proJit, or reward, he .shall bo
forthwith dispaupered, and shall not bo afterwards adnxittotl uj,'ain

in the same cause to sue or defend as a pauper."

Signature 0/ Notice 0/ Motion or Sununons.'j—Ey Ord. AT/, r. 12;),

"No notice of motion shall be served or summons issued, and no
petition shall bo presented, on behalf of any person admitted to suo

or defend as a pauper, except for the discharge of his solicitor,

luiloss it is signed by his solicitor."

By r, 80, " It shall be tho duty of tho solicitor assigned to a
person admitted to suo or defend as a pauper to tako care that no
notico is served, or summons issued, or jiotition presented, without
good cause."

Proceedings in the Action.']—Tho proceedings in tho action are tho
same as in ordinary cases.

Though an order has been made for admitting a party to suo in

Jormd pdKjirri.i, yet, if it appear that the plaiutilf has no meri-
torious cau.se of action, or that he is acting vexatiously or im-
properly in th(* conduct of tho suit, tho Court will discharge tho

order (i). A jdaintitf will not be dispaupered for not iKiyiiig tho

costs of theday(//). The only punishment which the Court ever

inflicts, and this only in cases where the pauper has been guilty

of very gross laches or other misbehaviour (.r), is to dispaujirr him;
and when thus dispaupered, he is not liable for costs i)ii'viouslv

incurred (//). A plaintitf funnot be dispaupered after judgment as

in case of a nonsuit, because the action is then at an end (j).

Costs.]—}}y Ord. XVI. r. 31, "Costs ordi^red to bo paid to a

pcrscm admitted to sue or defend as a i)auper shall, unless tlio Court

or a Judge shall otherwise direct, be taxed as in other eases."

The Court have stayed proceedings in a second action by a

pauper, until the cost>> of a nonsuit in a former action for tho same
cause were paid (n) ; though there aro instances in which tlicy havo

refused even this (^).

The costs of an action may bo set off against tho costs of an
action in which the plaintiff sues infomul pauperis (c).

(s) Holmes V. Penni/, 9 Ex. 581

;

23 L. J., Ex. 132.

(/) IltiHis V. Johnson, 1 Y. & J.

10.

(«) Walhr V. Joy, IGM. & W. GO.

{.!) See Jriii/ir v. .Stoir, 2 Str.

878, 983: Jhe d. Lrppinwe/l v.

Tnisui//, East, .')05 : Annii.,'l .'^alk.

507 : Ancrll v. I'iioinnn. 8 Mod. 344 :

ISeilwet' V. Conlstrony, 3 I). A: L. 707;
Tidd, 9tli cd. 98.

(y) Sloiii.-us V. A'/ii'!!, Fortesc.
320 : Miwford v. I'M, 1 Sid. 201

:

Fratt V. 'Ddtino; lo M. & W. 512,

^er Abinijer, C. B.

(z) . in/dns v. llidr, M. & Sd,

228.

(a) Wcstim V. mt/irr.i, 2 T. li.

511. Soo (ioodt'itle V. Miii/o, Tidil,

98: Hoarc v. JJic/.iiisoii, 18 L. J.,

C. P. 158.

(/j) Jlrittdin V. Ortritr.lk. 2 Str.

1121 : Winter v. .SVoir, Id. ,s;8. And
soo liutlir V. Iniit'ijs, Id. 891 : Bind
v. Lcc, 3 Wils. 24.

{c) (/Hare v. Rccns, 18 L. J., Q.

B. 231. As to setting otf the c.jst.;

of one action against the costs of

another, sec Vol. 1, p. 784.
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prisoners to and f
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CHAPTER CV.

PHOCEEDINGS BY AND AGAINST PKISONERS,

PAGE
1. Enartments as to rrisons and

I'nsoiiers 1 185

2. Appointment of AdminU-
trntiir and Curator to Con-
vict's Proper!ij 1187

6. Affaimt Frisotiers 1 193

4. £1/ Prisoners
1 197

M. & Si'l.

, 2 T. 1!.

W'/o, Tidd,

18 L. J.,

1. Enactments in Prisons Acts.

By the 25 * 26 V. c. 104. tho prison then known as the Queen's
rnsou Wits (liscontuuicd as a prison, and by sect. 2 of that Act
•'AH persons who boforo the passing of this Act mi«ht hiwfulh'
have been coninnttetl to the keeper of tlie (Queen's Prison, may bo
coininitte.1 to the keeper of Wlutecross- street Prison, subject to
this proviso, that no person shall be removed by writ (A huhmampus Iroin any her i.rison to Whitecross-street Prison and
^\hitecro.s-street Prison shall for all purposes of law be deemed
aiul irgarded as the Queen's Prison." Py sect. 4, "Any part o
\\li.tocros..-street Prison may from time t,, time be app'romiated
for the purposes of the pn,s„ners committed there in rursuance o
this Act. and the intermixture of the said prisoners with other
pn.'.onei'.s 1,1 the .said prison shall not be construed to be an escape
trom the custody under which the first mentioned prisoners aro
he!.

1
Bv the 28 V. c cxvii. (" Metropolitan Railway Act, l,S(Jo "^

Ilolloway Prison IS substituted for AN'hitecross-stroot Prison "And
the sai.l substituted prison, and tho space U.tween the city ; n.l the
said prison, shall, tor tho purpose of Rivine iurisdiction in iC
justices and sherifis of theVily of Lo^.don^ a!!d Iv.r rnv^yin^psoners to and Irom the said pri.son. and for all purposes of a5
iniulental thci^to, be deemed to bo situate in tho City of Londonand the

,;
tered or new prison shall in all respects bo a sulstiti^o

By 28 ,('. 29 V. c. 120 (The Prison Act, 18()o\ s. 49, " If any suit
or acti.m is prosecuted against any peivson for anj'thing done inpursuance « this Act, .such person may plead the irentTa issno
an give t us Act and the special matSei^n evidtct'^t 1 .yTdaibe had thereupon, and that the same was done by authority
this Act; and 1 a verdict passes for the defendant, or the plai^.-tiffbecomes nonsuited, or di.scontinues his action after issue j.S r
If, upon comurrcr or otherwi.se, judgment bo given a-^iS thoplamtut, the defendant shall recover double costs (aX^mdhivS

Chap. CV.

Holloway
I'ri.sou, now
Queen's
I'risou.

ricadiug aud
ro.sts, &c. in
action against
lierson acting
under Prison
Act, I8U.5.

(a) See Vol. 1, p. 692.
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Paet XII.

Wlicre prison
deemed to he.

Prisoner iu

custodj- of

gaoler.

Direction of
writs, ito.

addressed to

gaoler.

Appointment
of jirisons in

wliieh debtors
are to bo con-
lined.

Prisoners out-
side prison

when iu legal

custody.

Proceedings hi/ and against Prisoners.

the liko remedy for the saino as any dofoinlaiit hath hy law iu

other cases; and though a verdict ho given for the iilaiiitiri" iu

any such action, such plaintill: shall not havo costs against the

defendant, luiless the Judge before whom the trial takes ]il;ice

certifies his approbation of the action and of the verdict ohtiiiuod

thereuijon."

Ey sect. 50, "All actions, suits and prosecutions comiucueod

against any person for anything done in pursuance of this Act

shall be laid and tried in the county or place where the act com-

plained of was committed, and shall bo commenced within six

calendar months aft(>r the committal thereof, and not other^visu,"

15y sect. 57, "Every prison, wheresoever sitiiate, shall i'or all

pur])0ses be deemed to be within the limits of the place for whirh

it is used as a prison."

By sect. 58, " J']very jirisoner confined in a prison shall lio

deemed to be in the k\gal custody of the gaoler." There is a

l)roviso in this section respecting the jurisdiction and responsibility

of the sheriff in respect of prisoners under sentence of death.

l)y sect. ()1, " Anj' writ, warrant or other legal instninient

addressed to tlio gaoler of a particular jnison, describing tlio

prison by its situation or other definite description, shall be valid,

liy whatever title such prison is usually known, or whatever lie tlio

description of the prison, whether gaol, house of correction, luide-

well, jieiiitentiarv or otherwise" (/<).

r.y 40 <r 11 l\'c. 1:1 (The Prison Act, 1877), s. 20, "Tlie Secretary

of State may from time to time by any gcmeral or si)ecial rule

ap}ioint in any (.'ounty a jirison or jirisons in whicli debtors and

pi'isoneis who are not criminal prisoners are to be conHiied (luiiup;

the period of their imprisonment, and it shall be lawful to (diilino

ill any prison so appointed during the jieriod of his iinprisoinuont

any debtor or jirisorn'r -who is not a criminal prisoner who might, if

this Act had not passed, have been confined during sucli period in

any prison situate within the area of the county."

By sect. 27, " Subject to this Act, and any rules made in pur-

suance thereof, prisoners may bo committed to the sami^ jirismi to

which th(jy might have been committed if this Act had not jiassi'd.

Tlie committal or imjirisonment of a prisoner to or in a prison, if

otherwise valid, shall not be illegal by reason only that such

Iirisoner ought, according to the law for the time being in force, to

lave been committed to or imprisoned in some other jiiison, but

any such jirisoner as is mentioned in this section shall, on apjilica-

tion made (Ui his behalf in a summary manner to any Judui! of the

High Court of Justice, bo entitled to bo removed at tlie public

cx]iense to such other prison as aforesaid."

liy sect. 28, "A prisoner shall be deemed to bo in legal custody

whenever he is being taken t(j or fi'oni, or whenever he is couliui'd

in any prison in which he may be lawfully confined, or whenever

he is working outside or is otherwise beyond the walls of any such

prison in the custody or under tho (control of u prison ofliccr

belonging to such prison, and any constable or other otlieer actiiif;

Tinder the order of any justice of tho peace or magistrate, having

Appoii

power to conimit a
from any prison to

removed, notwithst

stablcwick or other

same manner and v
within such constab

by sect. 41, "An
rule, order or attach

niauncr treated as a

incftning of tho said

2. App'iiuiment ofA
By statute 33 (0

treason or felony), it

"U. Theoxpressio

to mean any person
judgment of death,

nduneed or recordei

England, Wales, or '.

" 7. When any co

liuve sulfered any jr

iiuunccd or recorded
shall have undergon
ju(l;.'ment sliall havo
fueli other punishmc
sulistitutod for such 1

pardon for the treasi

victed, ho sliall thei

liereiuaftor contained

Act.

"8. No action at
projierty, (I(;bt, or di

convict against any
j

jcct to the operation
capable, during such
auypniperty, or of u
viiied." (.S( Kx ]i(trt

"0. It sliall bo law
behalf aulhorized by
(and which autliority

eiico to any iiarticulur

authori/.ed" it shall se

Mj-'n manual, or undc
aforesaid, to coinmit t^

of any convict, during
to be by such writing

"Plioiutment may be r^

vbich it is iiiad(3 ; an
levocationorbytho de
trutormayboiippointe

(/') It seems that a writ, &e. to the Governor of the' Queen's Prison is

directed "To the (Joveruor of IloUowuy Prison,"

(')



Api.ointmruti:/ .IhiuniMmiuror Curator.
jlg,

power to comunt u prisoiu.r to prison, may c.mvcv a prisoner to or Chap CVtrom uny prison to or Ironi wliicli ho may be le-allv coinmitt,.?! n •

removed notwithstanding^ .such prison iliay be" beyo 3 ho In
.tablewick or other .lurischction of snch constable or^tlicer, in ?ho
sumo manner and with tho same incidents us if such prison wcrS
within such constablewick or other jurisdiction "

By sect. 41, ''Any person who shall bo imprisoned under anv t^ * . .
rule, order or attachment for contempt of any t'ourt "hlTln uK JeTo'fn*

°'

manner treated as a misdemeanant of the first division within ho pSonfo'^r
iiieitmng of tho said section of the said Act "

(r). contempt.

2. Appointment of Administrator and Curator to Property of Convict
By statute 33 cO 34 Re/, c. 23 (which abolishes forfeiture for

treason or telouy), it is i)rovided :—
(i. The expression ' convict,' as hereinafter used, .shall be deemed

to mean nny person against whom, after tho passing of this Act
judKU.ent ot death, or ot penal servitude, shall h,rve been pn.-
iiounee. or reeordc.l by any Court of c.mpetent jurisdiction n
Lnjrland ^\ales, or Ireland upon any charge of treason or felo y",. \ hen any convict shall die or be made bankrupt, or sliaU
liuve sullered anj- punishment to which .sentence of death if nr.
iioimc^d or recorded against him may l,e lawfully conunuted, or
,.1,:,11 Lave undergone tho full term of penal servitude for w i h
jii(lpi..nt .sjiall have been pronounced or recorded again.st him or
.ucli other punishmcn as may by competent authority have beoil
.uhstitu ed lor such full term, or shall have received hcT Majestv's
piuxlou or the treason or felony of whicli he may luive been c„n-
victcl, he sliall thenceforth so far as relates to tho prov si g
hereinaftor contamed, ceaso to bo subject to the operation of this

"8, No action at law or suit in e.|uity for the recovery of any
property, debt or damage whatsoever shall be brouL'ht by a v
cyiiviet ugamst any person during the time while he shall be .s'ub-
jnt to tie operation ol this Act; and every convict .shall be n-
capubh'. during such time as aforesaid, of alienating or chamim,
any property, or ot making any contract, save as hmanatter piSMded. (N, hx parte (hares, In re Harris, AV. N. 1881 i, 1 •{ i

" n It shall be lawful for her Majesty, oi' for .u.y pc ,;
,'

i

.''

itkhalt UM lionzed by her Majesty, under her. roy.:;i%iga , ,

iii.uhvhieh authori y may bo_ given either generally or wit]
'

V
Mice to any particular case), it to her Maiestv or fn tlw> V, .V.

a..lKnixed It shall -onili, by writing u^ld^. ll^l,^:.?;^';':.:;
spi manual, or under the han.l of the person so authorize?, sa .resaul, to eoinnut the custody and management of the i I'o h r vany convie

,
during her Majesty's pleasure, to an a.lmin'i rator

to be by such writing appomte.l in that behalf; and eviy smhaitomtment may be revoked by the same or the like aiSn nt bKli It IS luado; and upon any determination thereof, ci h i byn^onitiouor by the death of any such administrator a new a in.tratorn>ay be appointed by the same ov the like auth r f\ fl m£^

The word
"convict"
defined.

Wlion convict
sliall cease to
he subject to
ojieratiou of
the Act.

Convict dis-
abled to sue
for or to
alienate pro-
perty, &c.

Tlie Cio%vn
may appoint
adniiuislrator
of any con-
vict's pro-
perty.

('•) See 28 & 2J V. c. 126, s. 67.
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Convict's
property to

vest ill aclnii-

uistrators on
their appoiiit-

meut.

Kemuueration
of adiiiiuis-

trator.

Powers of

adininistiu-

tors.

Adiniuistiator

to pay out
of jjropcrty

costs of

prosecution
and costs of
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Act.

Administrator
may pay out
of property
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convict.
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out of pro-
perty to

persons de-

frauded by
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of convict.

to time ; find every such now administrator shall upon liis appnint-

ment, bo and bo d'eoniod to bo tlio snccossor-in-law of tlio ioniicr

administrator; and all property vested in, and all powers givon to,

such former administrator by virtue of this Act shall thereupon

devolve to and become vested in such successor, who shall be bound

by all acts lawfully done by such former administrator duviuc; tlio

continuance of his ofHce ; and tho provisions hereinafter contained

with reference to any administrator shall, in the case of tho ajipoiut-

ment of more than one person, apply to such adniinistrators jointly,

" 10. Upon the appointment of any such administrator in inauncT

aforesaid all the real and personal property, including cliosps in

actions, to which tho convict named in such appointment wa'^ at the

time of his conviction, or shall afterwards while ho shall continiio

subject to the operations of this Act, become or be entitled, pliall

vest in such administrator for all the estate and interest of such

convict therein.

"11. If, in tho instrument by which any such administrator is ap-

pointed, provision shall bo made for the remuneration of sindiadmi-

nistrator out of the projiorty of the convict, tho said adniinistiator may

receive and I'otain for his own benefit such remuneration accordingly,

"12. Tho administrator shall have absolute power Vo let, moit-

gage, sell, convey and transfer any part of such proj)erty as to him

shall seem fit.

"18. It shall be lawful for the administrator to pay or cause to

bo paid out of such property, or tho proceeds thereof, all costs and

expenses which the convict may have boon condemned to pay ; and

also all costs, charges, and expenses incurred by such convict

in and about his defence ; and also all such costs, charges, and

exiionses as tho said administrator may incur or be put to in or

about tho carrj'ing this Act into execution with refcreuco to

such property, or with reference to any claims which may bo mado

thereon.
" 14. Tho administrator may cause payment or satisfaction to U

made out of such property of any debt or liability of siudi convict

which mav bo established in duo cour,so of law or may othorwiso

be proved' to his satisfaction, apd may also cause any pvoporty

which may como to his hands to bo delivered to any person claini-

iii" to be justly entitled tln^reto, upon the right of such pcrsnn

bcTng established in duo course of law, or otherwise to liis satis-

faction.

"lij. The administrator may cause to be paid or satisfied out

of siu^h ])roperty such sum of money by way of satisfaction or

compensation foV any loss of property or other injury alleged to

have been sufYi-red by any person through or by means of any

allced criminal or fraudulent act of such convict, as to liini shall

seem just, although no proof of such alleged criminal or fraudulent

act may have been niado in any Court of law or eiiuity; and all

claims to any such satisfaction or comiiensation may boiuvcstijrated

in such manner as tho administrator shall tliink fit, and the deci^iion

of tho administrator thorcon shall bo binding: I'rovidcd always,

that nothing in this Act shall tako away or prejudice any right,

title or remedy to which any person alleging himself to liiivo

suffered any such V-^s or injury would h.ave been entitled bylaw

if this Act had not passed.

may happen tlu'ongh
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'10. TLo aamiiustrator inaj- cause such payments and allow-
ances tor tho support or mainteiianco of any wife or child or
roputod child ot such convict, (h- of any otlior'rchitivo or reputed
relatiyo ot such convict dependent upon him for supi)ort, or for the
l„,,eht of the convict himself, if and while ho shall bo lawfullv at
hx-v uiHlor any licence, as to such administrator shall seem fit to
l,e made from tunc to tune out of such property, or the income
thereof.

•• 17. The several powers hereinbefore ^'iven to the said ailminis-
trator, or any of them, may be exercised by him in such order and
course, as to priority of payments or otherwise, as he shall tlunk
fat; aadallcontractsof lottinj,;nr sale, mortgages, convcvanccs, or
tmnskTS ot property, hona pie made by the said adininistrator
under he powei-s of this Act, and all payments or deliveries over of
l,ro]HTty U.naJide made by or under the authority of the said
adminKstrator for any of the purposes hereinbefore mentioned, shall
bo binding

;

and the projuiety th(.'reof, and the sufliciency of the
irroiinds on which tlie said administrator may have exercised his
judgment or discretion in respect thereof, shall not be in any
iiumner called in question by such convict, or by any nersou
claiiinng an interest in such property by virtue of this Act

'• IS. Subject to tlio i,owers and provisions hereinbefore con-
tained, all such property, and the income thereof shall be ])roserved
andhel.lm trust by the said a.lministrator, and the income thereof
may, if and ^vhen the said administrator shall think jn-oner bo
um.tcdan.i ccinmilate.l in such securities as he shall from time
to tune tiiink h

,
for the use an<l benefit of the said convict and

hi.heuv., or legal personal representatives, or of such other persons
as may bo lawfully entitled hereto, according to the nature
thereoi; and the same and the possession, administration and
mannjrcmcnt thereof, shall re-vest in and bo restored to such
convict upon his ceasing to bo subject to the operation of this Act
01 ui and to his heirs or legal personal representatives, or such other
pcMms as niay be lawfully entitled thereto; and all the powers
and authorities by this Act given to the said administrator shall
iiom tlienccforth cease and determine, except so far as the con
tuuiancc thereof naiy bo necessary for the care and preservation of
such property or any part thereof, until the samn shall be claimed
ly .01.10 i,crson lawfully entitled thereto, or for obtaining payment
out 01 such property, or of the proceeds thereof, of any liabilities
oranycost.s chargers, or expenses, for which provision "is made bv
tins Act; tor which purposes such powers and authoriti.-s .shall
conanuo to bom force until po.sses.sion of such property shall bo
ilohvered up by the said administrator to some peilou being or
tlauiiuif; to 1)0 lawfully entitled thereto.

"

" l!t. The said administrator shall not bo answerable to any
uTson or auy property which .shall not actually have come to l" skndsb,- virtue ot his Act, nor for any loss or .laniage w li chma happen through any mere omission or nonfeasanco on his
part to any property vested in him by virtue hereof

:'2l) The cost,s as between solicitoV and client of every action ormx wluoh luay be brought against the said ndministruloi with«e to any such property as aforesai.l, whether!!::!:",w^!!
tmicuhdo the same shall be and continue

11S9

CnAP. CV.

AJmini.strator
may make
allowaiiooa out
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as butweou
solicitor aud
client.

If no admi-
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be apjioiutcd

by justices.

I'rocGodinj'3

boforr, justices.

Removal of

interim curator

for cause
sho^vn.

Powers of
interim
curu'.or.

Act, or after the same shall ccaso to be so vostcl, aiul all cluirrros

and exjicnses properly incurred by him with roforenco lln'rcfd,

shall be a first charge npon and shall be paid out of such ]irojiortv,

unless the Court before which such action is tried or such Miit is

heard shall think fit otherwise to order.

"21. If no such administrator as aforesaid shall have Ikch

api)ointed an interim cui'ator of the property of any convict nmy
be appointed by any justices of the peace in petty sessions assoni-

bled, or, where' thta'C are no petty sessions, by any justice of tho

peace haviuj; jurisdiction in the place where such convict licfdrn

his conviction shall have last usually resided, upon the applicutioii

of any ])erson who shall be able t'j satisfy .-uch justice that the

application is made hnnii fide with a view to the benefit of tlie

convict or of his family, or to the duo and proper adnuiustrutioii

and management of his property and aiYairs; aud the interim

curator to bo appointed may bo cither the person miikiiifr the

application or any other person willing to accept the ollice, ami

competent to discharge its duties, as to such justice sLull

seem fit.

" 22. ]5oforo making any such appointment the jnatico slmll

require the applicant to make oath that no administratnr or

interim curator of the proi.erty of such convict has been to Lis

knowledge or belief already appointed ; and the applicant slml!

also state upon oath, to the best of his knowledge and LiJirf.

who arc tho nearest relatives (including any husband or -niK)

of such convict, and (if any such there be) where they aie k'-

siding, and whether any aiul which of them have consented to

or have had notice of such application ; and it shall bo com-

letent for such justice to require notice of such application to

be given to all such persons and in such manner as to such jnstico

shall seem lit.

" 23. Any interim curator so appointed may be removed, for

any cause shown to tho satisfaction of the justices or justice or

the Court, upon the application of any relative of the convict, or

of any person interested in tho duo and proper administration and

management of his property and affairs, either by the ]»'tty scssicms

or justice by whom he was appointed (or, in tlie event of such

justice dying or being luiablo to act, by any other justice liaving

tho liko jurisdiction) or by any Court in which proceeding.'^ for au

account may bo instituted as hereinafter provided ; and upon the

death or removal of any such interim curator a new interim

curator may bo appointed in tho same manner and by tlic liko

authority as aforesaid, or (in ca.so any such proceedings shall bo

then depending) by tho Court in which any such proceedings shall

be so de])ending as aforesaid.
" 24. Every interim cui'ator so appointed as afercsnid sliall

have power (unless and until an adnnnistrator shall be appnintwl

under this Act, in which caso the autluu'ity of such interim

curator shall theiu'eforth cease and determine) to sue in his own

name as such interim curator, at law or inequity, foi'the^ issossion

and recovery of any part of tho property in respect of which ho

shall have been so appointed, or for damages in respect of any

injury thereto, and to defend iu his own nanie as .sucli intfrmi

curator any action or suit brought against such convict or against
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himself in respect of suoli property, ,uul to receive and -ive lo^al,lis.h:,r,-.s for all rents.
, .videu.ls, interest and ineouio of or arSirom .-I'.cli 'iropertv, and a so to reei>ivn nn,l „;, {.^^ aiising

.nv debts due to such convict '^^^^n^^^.S^ oftflSrS'undto pu>-and discharge all or any debts^lL Um sue SviJtout et such property, and to settle and adjust i, .,.<„„ fix,.;?
debtor or c«.d.tor of such convict, and ^^Sjw'^l:^ "^
adnun.ster the properly of such r.-nvict; an.l also to make or
can... to be made such payments an.l allowances for the sum rt rluainteiianco ot any wUo or ch Id of such convn.f «,. V^f

^ ^
:,
^

relative .Icpendent on him for suppo.rSSi 't ^ ed Ih^^.X^mod by .ny such .lustice or (;»u,t aforesai,! (who shill ave owerno.n tunc to n.ie to authorize the same), or by anv S u-Vc 'iit
l,avin.' c.upe ent .lurisdiction to authorize the same, mt of e

in^^rini curator^sh^l bi entitle to Si^^/^S^'^til' ^l^^^^tfS
out ot the income thereo

,
all his costs, charges and ex Sses n'rIrfy^mcurred in and about the discharge of hi. duties as iuch

of such iustice oi; (Wrt as ^foroJS^ot:^;^^,^^^ Kj/i;™'^^
emipetent .lunsdiction to onlor the same, but not otherwise ,3 >»t'--"»-"'.^tor
such u.tcnm curator shall bo accountable for the proceeds of .v '""l^"' «l'^''--ial

property so sold in the same manner as for such prone iv we °''"l""
°*

imaiiimfr unsold. P^'Tlic} «1u1o justicfsor

"2(i. All proceedings at law or in cquitv dulv institnfo.l 1„.
!;°'"'*''

against any such interim curator may fin case F • ! ^\"'"
? ^^•'"•"S^

0, a now interim curator being atWirds im?n f \ ^"''! '''^"'' K "' ""^""^*

l.v or viin-it sneli .„l,m-, ," f, !
'iPIwinted) be continued i"tenm curator

ly 01 i^aui,-t such administrator or .such new interim cinntor ""* to abate if
without any abatement thereof, the ai,poi„tment of sued admi is

i^'^^iui^fator
trator er new interim curator being entere.l by way of sut es ion

''"^ "W'°»'t'-^d.

0,1 the roenrd, or otherwi.se stated upon the pn.cecdigs, accm'l
to ho praetice of such Court; ami all acts lawfuUv done kcontracts luwtul y ma.le by .such interim curator witl re ect toany pro],erty ot such convict before the appointment of suchadmiuistnitor or such new interim curator shall bo binding tno^ucli^adnmnstrator or such new interim curator after his appoS;.

been duly rocovere,/or ^nade;'eiEh:r b^f^" If^'^j^ ^ IHi^r SS^i-may o executed against any property of such convict nde!',^^^^ ^^^^d
Id management of any such interim curator as afore'Vid o, n

*°''-

be executed by writ of scire faiasC"t, wiS accoSl^J'tnTT"
pnictico of the Court, against any such ,Vrm ertv 4-T

'^ ^ '°

vested in any administrator of the p^onCTtv ol s, ^nl, T^ >
tiieautborit;- of tlii^ Act.

F"Portj of .such convict under
"2S. It shall be compoteut for hor Majesty's Attorney-Oeuoral. Proceeding,

may be token
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Tart XII. or other tlio oluof law olTicor o

to make
administrator
or interim
curator, Aic.

accountable
before pro-

perty reverts

to convict.

Administrator,
&c. to bo
accountable
to convict

when pro-

perty reverts.

Property of

convict ac-

quired wbilo
lawfully at

large not to

be subject to

the operation

of tills Act.

f tho Crown for tho time Tipinjj in

^
doiniuioiis, or for any person who (if such

couv'ict woro dead iutostate) would bo hi.s hoir at law, or entitled to

his personal estate, or any share thereof, under the Statutes of

Distribution or otherwise, or for any person authorized by hor

T^Iajesty's Attornov-Genorul, or by such chief law officer as afore-

said, in that behalf, to ai)ply in a summary way to any Court

which (if such convict were dead) would have jurisdiction to

entertain a suit for tho administration of his real or personal ostuto,

to issue a writ of summons callinf,' upon any administrator or

interim curator of tho property of such convict appointed imder

this Act, or any person who without legal authority shall havo

possessed liimself of any part of tho property of such convict, to

account for his receipts and payments in respect of the property of

Buch convict, in such manner as such Court shall direct ; and it

shall bo lawful for such Court thereupon to issue such writ of

summons, and to enforce obedience thereto, arid to all orders and

proceedings of such Court consequent thereon, in the same iiianner

as in any other case of process lawfully issuing out of such Court

;

and suth Court shall thereupon havo "full power, jurisdiction, ami

authority to take all such accounts, and to make and give all such

orders and directions as to it shall seem proper or necessary for tho

purpose of securing tho duo and proper care, administration, and

management of the property of such convict, and the duo and

proper application of the same, and of tho income thereof, and tho

accumulation and investment of such balances, if any, as may from

time to time remain in tho hands of any such administrator or

interim curator, or other person as aforesaid in res) ct of such pro-

perty ; and so long as any such proceedings shall be pendinj^ in any

such Coiu't, every such administrator or interim curator, or other

person, shall actin tho exercise of all powers vested in him under

this Act, or otherwise in all respects as such Court shall direct;

and it ^dulll be lawful for such Court (if it shall think fit) to autho-

rize and direct any act to bo done by any such interim curator

which might competently be done by an administrator duly appointed

under this Act.
" 29. Subject to tho provisions of this Act, every such adminis-

trator, interim curator, and other person as aforesai(l shall, from and

after the time when such convict shall ceaso to be subject to tho

operation of this Act, be accountable to such convict for all pro-

perty of such convict which shall have been by hiui j/ossesscd or

received and not duly administered, in the same manner in which

any guardian or trustee is now accountable to his ward or cestui i]ue

trust ; but subject nevertheless and without prejudice to the ad-

ministration and application of such property under and according

to tho powers of this Act.
•' 30. Provided always, that no property acquired by a convict

during tho time which ho shall be lawfully at largo under any

licence shall vest in any administrator api)ointed under this Act,

but such convict shall bo entitled thereto without any interference

on tho part of any administrator or interim curator appointed

under this Act, and "during the time last aforesaid the disabilities

mentioned in tho eighth section of this Act shall, as to such

convict, bo suspended.

"32. Trovided
to alter or in any
Wales, or Irelan(l

••ya. This Act f
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^'S^^^^^^:^^'^^^^ bo doomed

66. Ihw Act shall not apply to Scotland."
"''"^''•

3. I'rocmliiujs against Prisoners.
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Execution
jjg^

Other Proceedings jjgy

WritofSiunmons.l—ThoaotinTi iaf>r>rv,,„„ ii • ,

Tho governor of a i»isJ.n Sin. irob'wn^
^''''

°^
f"'^"^^"^' ^^"* «* ^^-

Tisiting justices, refiised to aC^soTiceo a ;^°t°?ni °'w "^ *¥ '^'"^

vho was in the prison under a criinin M «,

L

I^'
° '^ <lofendant,

a rule to show cause Av raiwittSil ^^^^^^

hiia
;

after which the justJ^^VemSST^i^'S S wS?"^'

ceeding to arrest a defendant^ nciisLv of tbl^'T.
^^"^'''?,^'' "* P^^"

iii ordinary eases (r^).

custody oi the sheriff is tho same as

}e£Sg^st;fc:J^L!r:;h^^^

bH;a.con,usinoi^ertoehargoiiin%vi\hadei "^ ^^

^^^l^rX^^% '''' ^- other 'S.Si^, pro-

havo to he served on ^im InTwhlh r'''f"°*'r''' •^' ^^^'^'^

g.. service, may bo^Cl^^J t^t^^Z^TZ

{<•) Damn v. Zt; Capdain, 21 L.
J., r.x. 219,

'

('0 As to arresting the dofeudant
whcu ho wits ui the Queen's Prison,
mehlu-m/sv. Jhbertm,, b M. & W
20;/Dowl.8,57; 1 & 2 V. c. 110,

i\ ^''""'f J-
''^o'"-^', 5 Dowl. 456!

(' !>M the fonner rule, H. T. 3
''l-i'.Ihllelt V. Cressieetl, 1 B. C 1

•

2 C. L. 322. As to tho gaoler o^
C.A.P.—VOL. II.

keeper delivering tho copy of a de-
claration luft with liim to liis prisoner

^48 : Moore v. Newbold, H Leg. Obs.

4b
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Defence, &c.

How charged
in executiou
—wheu in cus-

tody of sheriff.

—^Whcn in

prison of the

Court.

Proceedings by and against Prisoners.

Defence, <fcc.]-Tho defendant must plead to the statemout nf

claim in the same way as in ordinary cases (A)- As to the Xum

for ploadin?;, see TW. 1, p. 2U7. ... . ,.

The notice of trial or inquiry is the same as in ordiuary

cases (0-

Exectdion anainst.-\—Ii the defendant is in custody of the shorift',

the mode of charging the dofeudantin execution, where the pluuitirt'

is entitled to execution against the person oi the dotemlant-i,s to

which see ante, p. 889-is by lodging a ca. sa. wdhthe sh.njj

of the count,! in lohose custody the defendant %s, as in orduutnjat.se,,

and ohttiininq a warrant thereon directed to the o£icer who has km ,.t

custody {k). Before the 40 .£• 41 V. c. 21 (noticed antt^, p. 118(;.

which transferred the prisons to which that Act applies to the

Secretary of State), if the defendant were in custody in a prison

in the country for debt, it would suffice to deliver the ca. sa, tu

the Bhoriffi's agent in town(/). Where, before the above Act, tho

defendant was in tho county jail, and a ca. sa. against lum at the

suit of tho sheriff, directed to tlio coroner, was handed by tlie

coroner to the gaoler, this was held to bo a sufficient cnargmg ot

the defendant in execution (m). _,„.„.. ^, ,„ , ,

Before the Com. Law I'roc. Act, 18o2, if the defendant was m

custody in the Queen's Prison at the suit of a third party, ami not

of the plaintiff, it was necessary to issue a habeas corpus ad satis-

faciendum for tho purpose of charging him in execution. But by

that Act, s. 127 ()0.
" I* shall not be necessary in any case to sue

out a writ of habeas corpus ad satisfaciendum to charge in execution

a person already in the prison of tho Court (o), but such person

may bo so charged in execution by a Judge's order inade upon

affidavit that judgment has been signed, and is not satistied; mul

the service of such order upon tho keeper of tho prison lor tho

time being shall have the effect of a detainer."

Before the passing of tho 25 .fc 26 V. c. 104 (Tho Queen's Prison

Discontinuance Act, 18G2), if the defendant was in the custody of

the keeper of the Queen's Prison (o), at the suit of the same plain-

tiff (?)) the mode of charging him in execution was thus:—A side-

bar rule was obtained at the proper office, reciuinng tho kcep-r

to acknowledge tho defendant to bo in his custody (7) ;
this ndo

was taken to the keeper's office, and you got tho ackuowkdgmont

Ut) See the repealed rule of T. T.

3 W. 4.

(() inUehead v. Barber, 1 Str.

248.
(k) Poole V. Cooke, Barnes, 389:

Astlei/ V. Goodjcr, 2 Dowl. C19;

Tidd,' 0th ed. 303 ; 2 Lcc, Tr. Diet.

1075: Ouch v. Oucn,'2 B. & Ad. 80i);

I Dowl. 3;io : Searl v. Johnson, Id.

384. See Wdliams v. Jones, 2 C. &
J. Cll : Ikemer v. Brookcr, 3 Dowl.

,57fi; 1 H. (few. 20G.

m If'iliiciiis V. Wiiring, 2 C. M.

& E, 354 ; 4 Dowl. 200 ; 1 Gale, 2C8.

(m) Bastard or Bitrshm v. Triikh,

3 A. & E. 4.')1 ; 5 Nov. & M. 109; i

Dowl. 0; III. i: W.3'21.

Cn) Not ropeali'd.

(0) HoUoway I'rison is now the

prison of tho Court. See aute,
i).

1185. ,, ,

ip) "The procccdinf; by sidc-nar

rule does not operate to clinrgo a

prisoner in execution iink'ss ho be at

tho time in custody in the imrticular

suit." See per Lord Iktimn, C. J.,

in Fnruival v. tSirmyi-r, Nev. Jc M.

(ry) See 8 & 9 W. 3, c. 7, 8. 9,
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vrritton on it, payintr Lini hio fnn a „ -u •,
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not essentially "oeess^^jVw thrco^m^^^^^^ ^""''l^ ^'-i".^"""^
keopor's book, wliicli was kei t in ^?^"?'V

"' ^''^ entered in tho

seo the form'of the entn t"o ^\Vo"J"'''°" ""^r''
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must liave been of tho same tenn A " .w^P?
^^'^'^•^«T'°'^""^°'^*

execution, and not of a preced m^ tor.n n^^'^''"* "^^f
^^^^'^'^^'l '^

;^-ould bo entitled to a sCSo'^ 'nwr^^'^^ ^^? defendant

erroneous, the plaintiff nS balt- 'i ^ '^"ni'^ittitur wore
Laviuj, abandoned ChS^otloSlI^^:^tT'^T' ^/^-^ °^ ^^^

mistake {t). It was not nocessarv to mit'X fi?'
rectifying tho

record, and to docket and filo the^imln-r^or ^^i-T
J^^^^oJings of

mitted tliat when a dofeulant is ennS^^^T/',' " ^* ^^ «^^-

wUieh, as we have seon^" e V llsTf
^'^

*.^
HoDoway Prison.

that tho abovo course mus a's^near a^ e
1"°"^ ."'" ^"°°"'« ^^^^n-

pursued for charging him in oxecuHon ^1
'^^'''°' '^'^^^ '^"°^' ^^

tho suit of the same plaintiff0.)"*'' '^^''^ ^° '^ ^" '^'^^toJy at

Befoj-e the Judicature Acts if tinn rl^^f,^^ i j.

defendants (y), was in custodv of fl,! !^^°*' f\''°« °^ several When in

Prison, or sheriff, ofa cri Za" chaL ^°^'°f ?f
tho Queen's (y) crimiual cus

thoQucen\sl]ench,hecoS St bo eh^Ld'fn ^^\^t^? ^'^^ i^ *°'^-

action without the leave of tho ifoi^a J uirr'^"'^^
''^ "-

f-^^^
leave being granted, a habeas corpus ad sS. ^'\' '"P"'' ^^^'^^

to charge him in execution, wrfssued out of ."^"^"n '

'"^ •'"<?^^

of the Court, and ho was bTouVht fir. i n l -^ ^i'°T
'^^«

accordingly. This could not be d?no when ^ho^n "

'"''^ '^^'^^'^
Common I'leas o. Exchequer thov w *^° '^^^lon was in tho

jmisdiction; and in such Tcaso 11,^^, V"l
^''''''*' °^ "'"""'^1

until the criminal custody waT oveW« No,^ .""?/ ^T ^'''^
tho prisoner was in custody on a criming ^.b"^ * ^" '^""^ ^^

than the Queen's Prison, or of tho eriftV^r Wi"'
^^y/'^her

dantwas under military wrest yWoolw^^^^ l^^^-'*" ^ '^°^'^'^-

which might or might not lead to a onT,rf ', ?', "'''^^^nstances

fused a habeas to charge him hi cxeci^S ? f 'n^'
^}° ^°"^''^ "°-

CWrt or a Judge for liberty to Sh.ir^nffnM^-^
"^

' •

^"''^'^'^ "* t^^^

1195

(r) MS. East. 1819.

W 7-'(j7/f)- V. Stanhope, 1 T. R. 4(54

(0 ?(WJ(K'/ V. llyan, 1 T. R. 227"
Cmimiiciham v. Coya/;, 10 East, 46.

_
(n) i^ccHK/' V. Jh-oo/:er, 3 bowl

oili; 1 H. & W. 200; Tidd, New
Prac.lbj; Imp. K. B. 10th ed. G19

;

lidJ, 9th ed. 303 : J'm-i/,m v. //^'oc/l-.!

P/a%, 3Burr. 1841.

W See ante, Vol. 1, p. 201.

iyr. 3C3 ; 1 Dowl. 703.

(f)
Crad-tiU v. T/iumson, 1 Salk.

2b.5. C, nv.Bl. 30, uom. i^<7»,.

i Ld. Raym. L572; 2 Str. 873: 6Wrf.
««;, V.

, 1 Dowl. 128: At>-^my^uun, 9B.&C.395;Tidd;9tfed:

see7/Wv.z;,;.i.;,^2k^R 2^6'?

iooT81^-^^'''^^"'''^^-^^^2?f8
(/O G'(^C//r/<! V. Ford, 4 D. &R 271 •

semb overruling Morland v. WeJo,:,

4 H 2
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Paet XII.

When (lofrn-

daut iu prison

in au iuierior

Court.

How hab. cor.

ad sat. issued.

Proceedings hij and againsf Prisoners,

iiient, or if tho leave was iiot inconsistent with the terms of a cnu-

ditional pardon already granted to the dei'endunt (c). <'i' the hVv.

A Jiidgo's signature to the writ of habeas was a siiihcient autlu.i ity

for tho writ being issued, and evidence of his leave havuig been

granted for it(/"). If the hiibeas wac issued, and tho defondaiit

charged in custody without such leave being granted, the pro-

ceeding was irregular ; but tho irregularity might bo waived (7),

Tho Court of Common Pleas held, that a person m custody undur

iirocoss of contempt of that Court, was hablo to bo charged in

execution in the ordinary way (/(}.

If a defendant, against whom a judf,'uioiit was obtained in tho

SiM)erior Courts, were a prisoner in *ho prison of iniy inferior (
'ourt,

but at the suit of a third i)ersou, and not of tho plaintiff, the hitter

mi>-ht, where ho was entitled to oxf .'utiou against the person
(
Vol. 1,

p. 889), have tho defendant brought up before the Court lu wliicli

tlio judgment is obtained by writ of habeas corpus ad satis-

faciendum, in order to charge him in execution (/)

A habeas corpus ad satisfaciendum, it seems, must bear teste on

tho day on which it is issued, and be returnable in Court upiu a day

certain in tho sittings {j). As to tho indorsement on th.* writ, see

Vul. 1 , p. 800. Get a blank furm of writ at the stationer's and Jill it up;

ami pitrrliase a prcecipe for tlie same, ivith an impressed bs. fee sfamp

on it. Take the pnecipe and ivrit to the proper office, and get the latter

stamped, and leave the prcecipe there {k). Tho writ '-^ed to be sigi id

by the Chief Justice, or, in his absence, by one of luo othei Judges

of the Court out of which it issued (/). No affidavit is necessary to

(v) Fost. 61 : Foxtvorthi/'s rnse, 2

Ld. Raym. 848 ; 7 Mod. 153 ; 2 Salk.

500.

(
/) Gihb V. Kiiiff, 1 C. B. 1 ; 2 D.

& L. 800 ; 14 L. J., C. P. 85.

iff)
Pepper V. Ilau-din, Cas. Pr. C.

P. ;51. And see Hose v. Vhrintjield,

1 T. R. 591 : Williams v. Sciidamore,

1 Chit. Eep. 368; Tidd, Pract. 9th

ed. 345.

(J,)
Wade V. Wvod, 1 C. B. 462.

See BonafoHS v. Schoole, 4 T. R. 316 :

Fletivood V. Turiij, Prac. Reg. 325:

Allgood V. Howard, Cas. Pr. C. P.

27.

(i) See Sandys v. IFondji/, 5 N. &
M. 69: Fiirnival v. Strimjer, 3 So.

651 : Williams v. Jones, 2 C. & J.

611. Query, however, whether the

above is the course to be pursued

since the 25 & 2G V. c. 104, s. 2

(noticed post, p. 1199), which enacts

that no person sliall bo removed

by writ of habeas corpus ivom any
other prison to the Queen's Prison.

Perhaps by this enactment it wafc

only intended to do away with the

former practice of removing a de-

fendant to the Qi-.een'K Prison.

(» See KeivtoH v. Roice, 1 D. & L.

814 ; 7 Scott, N. R. 643.

By 28 & 29 V. c. 126, 8. 57, " every

prison, wheresoever situate, sliall for

all purj)oses be deemed to bo within

the limits of the place for wliirli it is

used as a prison."

By s. 01, " any writ, warrant, or

other legal instrument, addressed to

the gaoler of a particular prison,

describing tho prison by its situation

or other definite description, shall be

valid by whatever title such prison

is usually known, or whatever bo the

dofc ription of the prison, \yhetlipr

gaol, house of correction, bridewell,

penitentiary, or otherwise." Ante,

p. 1185.

By s. 3, "this Act shall not extend

to Scotland or Ireland, and shall not

apply to prisons for convicts under

the superintendence of the directors

of convict prisons, or to any uiilitary

or naval prison."

By 8. 4, "gaoler" shall mean

governor, keeper, or other chief ofli-

cer of a prison.

(f) As to tho form of and signa-

ture to the prrccipo and what must be

produced to the officer on hisstamp-

mg tho writ, see Vol. 1, p. 795.

?A 1 *: 2 P. & M. c. 13, s. 7, re-

pealed by 7 U. 4, c. 04, s. 32: R. v.

Itodham, Cowp. 672.

obtain tho writ
number of tho

of it, deliver th

bring the ]trisoi

to dolivor tho
prisoner is to 1

into Court, he u
demnidiou mone
do is to hand in

the prisoner, ]

on the ground '

form tho 8ubje(

prisoner cannot
this writ, which
party in custodj

corpus into a d

benefit of an Ii

waived an irregi

A prisoner ca

process under th

Tlio plaintiff i

as above mentioi

A plaintiff iu
I)

in execution for

Ot/er Proceedi

against, see ante

prisoners for dobi

county, see n & '.

Tho proceeding
as in ordinary 3a

hibits any actio 1

of that Act.

As to tho eervic

A prisoner in la

corpus for tho pi
in a suit for da
particular circuin

(»i) Fimiivnl V. S(
(«) See Wilson v.

450. Sec Wilson v.

118. See Green v. .

191; where there wci
dant"! and only one ii

(0) See Farii v. Tt
93.

, (/)) See Ahhiilgc v
& Ur. 409, C. P.

(?) Aldridge v. «
» right V. Stanford,



Proceedings hj Prisoners,
iiy?

Chap. CV.

Me;,rMO».r. No opposition can bo offoro.l to tho coni litSon the groun,! of any illegality in the arrost ; ^uch Slo"
"
Lm

'

form the subject of a separate motion for his (linchaS) A
prisoner cannot be detained until payment of the cou^t 1(4 onthis writ, which is merely a substitution for a ca. sa. (r)? WheJapartyin custody undoi' this writ had removed him.silf by hab" gcorpus into a different custody, for the purpose of taJimt thobcnofi of an Insolvent Act, it v as held,' tlmt he had therebvwaived an irregularity in the teste or the first writ (s)

^^''''''^V

^^^.Zt2^4i^^ ^--^- ^^ r-tocted from Whonnro-

asi.?tSLSi:r ''^^ '^"'""^ " ^" °^^^^""^ ''^^ °-°p^
^~^"

i.ti;:SK:iil^j?r^^is{^fp-n

z^s!:i^f^rf^!^^ coure?o^jti;;:^g^Soffi isw
4. Proceedings hij Prisoners.

bjbUs any actio, by a eonviet whUst S^^^^e^? t^tl'i^onE
''"~-

As to the service of proceedings on prisoners, see ante, p 1 103A prisoner m lawful custody for debt was not entitled tS ah boi,corpus tor the purpose of enabling him to conduct his own casein a rait for damages
; although it might be otherwise nnW

particular circumstances, as, for instance, if the objecrwas to

(»;) Fmiiirdl v. Stringer, supra.
_(n) See Wilson v. Bacun, 2 Dowl.

4o9. Sec Wilson v. llacon, 1 Dowl.
lis. See Green v. Foster, 2 Dowl.'
101

;
where there were several defen-

dant" and ouly one in custody.
(o) See rark v. Torre, 3 13. & B.

93.

ip) See Ahhidge v. Stanford, 3 M.
& (ir. -109, C. P.

'

Uj) Abridge v. Stanford, supra:
Vriuhl V. Stanford, 1 Dowl., N. S.

272.

0) I><rh(llj. Cullcn, 12 M. &W. 1

;

(v) Xeirfon v. 7?fli<Y, 1 D & L

(0 A7o«/«« v. Williams, 4 D. & L.

('/) /0H« v. yy<., 1 Dowl. 181

:

urcen v. Foster, m\na..W Furnival v. stringer, 3 Bin<T.
^.C. yb; d Dowl. 195.

"
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Part XII. mako an applicatioa for his discharge, as boiiig wrongfully ia

CUStOtlj' (rt).

Dischargoof Wo shall notice, post, Ch. CXXVII., whilst treating of arrest

prisouor. of dofondant hoforo final jndgmont, whore a i)arty iniproporly

arrested is entitled to bo discharpjod from custody, also whore ho is

entitled to bo discharged for a defect in the procoodings.

A defendant arrested before judgment may got discharged upon

giving the required security at any time before judgment ({i); bo

will also bo dif'chargod when the action is discontinued, or do-

cidod in his favour. So, if the defendant, when arrested before

judgment, settle or compromiso tho debt with the plaintitf, ho or

his solicitor, if ho suo by one, should give the defendant a dis-

charge in writing ; and upon this being lodged with tlio keeper or

gaoler, tho prisoner should be discharged (c). Or, if tho defeiulaiit,

when arrested on a ca. sa. after judgment, or any ono for him,

pay tho amount of it to tho plaiutilf or his solicitor, tho Court

or Judge upon application will order his discharge ((/). Indeed,

the plaiutilf and his scdieitor are bound at their peril to discharge

him in such a case («). Or, if tho plaintitf give a written dis-

charge to tho gaoler or sheriff in whoso custody the debtor nmy bo,

he should be discharged (/). As to its not being compot(Mit to

issuo any other oxccuticm against a defendant after ho has boon

discharged from custody luider a ca. sa,., see ante, p. iJOO (*/).

Whore a plaintitf's name had been used in an action by parties

beneficially interested, and ho colluding with the defendant dis-

charged him from custody, tho Court granted an attachment

against the pbiintiff(//).

After death ci Tho Court will disdiargo a dofondant in execution after tho ;ikin-

tlif plaiutiff, tiff's death, if intestate, if it appears that no one intends to ad-
*-''• minister (/). Tho notice should bo served on tho next ut' kin((}.

Where administration had boon taken out, tho diurt refusoil,

without tho authority of the administratrix, to discharge tho de-

fendant out of execution after tho death of tho phi-ntiif, who had

become bankrupt, althoui;h his administratrix ami assignees dis-

chumcd all interest in tho action (/c). In a case •where tho wife of tho

defendant, who was a prisoner, bncamo administratrix to tho plain-

titf, tho Court ordered tho defendant to be discharged (/).

Tlio Court reft

costs, althougli t

gented to such di

IJeforo the 2.j

tinuauce Act, 18i

or in some other

(ino of the Supe
into the custody (

ooipus cun^ causi'

1,1' detained upo
which directs th;

prison, enacts by
(if tliis Act, migl
tho (Jueon'- I'risc

Street I'rison, si

rtmovod by writ

cross Street I'riso

poses of law bo d
noticed {nntc, p.

Whiti?cross Street

As to the remo)
stf I'j & 20 r. c. 1

(«() h'nrce v. Scni

(«) See Tidd'a Pi

(a) Re Cobbett, 3 Ex. 155 ; 27 L.

J., Ex. 199.

(b) See post, Ch. CXXVII.
{() See ante, p. 89'). See Butt v.

Conimt, 3 15. & B. 3 ; G Moore, (io.

(ft) Mimiiur V. Turiur, 3 Dowl.
601.

{() Crozer v. miing, 6 D. & R.
129; 4B. &C. 26.

(/) As to the solifiitor's autho-
rity to give a discharge, see ante,

p. 89.J. As to a solicitor's lieu on
a juilgmfmt, see Vol. 1, p. 105. And
see Marr v. Smith, 4 B. k A. 406.

(//) See als'> Jacquta v. Withy, 1

T. li. 557.

(/() M'Gn-r'r «- !::->M, 6 C. B.
262.

(() Parkinson v. JTorloek, 2 X. E.

240 : ItroiKjhtOH v. Mortiii, 1 B. & P.

170: Gmr\. Wriff/if, IDowWS.ii.
804: R. V. Divii 1 B. k V. ;;:iG:

Ontip V. Rnti; 8 C. B. 375 ; 7 D. i
L. 289, where a solicitor's liiii i. r

costs was disregarded : 'J'ln/lur v.

Bitr<irss, 10 M. A: \V. 781 : Huhihik

V. Lifont; 2 L. M. & V. 31S, whore

it was referred to tlio Master Ijy cnu-

sent to imiuire who were the next of

kin, cScc. See Ifubnc.i v. MinrM, 1

Biug. 431; 8 Moore, 529: Vr,x v.

J'richard, 20 L. J., Q. B. SW: Mm-
fordv. Gmililsiiiith, 8 Moore, Uo.

(/!•) Fothn-'/ill V. Walton, 4 Biiig.

711 ; 1 M. &'r. 743.

(0 Pyne v. Earle, 8 T. E. 407.



Proceedings htj Prisoners. U93
Tlio Court rofufloa to (liscluirgo a plaintiff from an execution for Chap CV

eo..ts althougli tho ilotondaut had absconded and his solicitor con- ..

Bontcid to such dwchargo {in).

tmuuiice Act, 18(,2), if the dofon.lant was in custody of tho .sheriff, prisouor.
or 1.1 somo other prison than tho Queen's Prison, under process of
one of tho f'upor.or Courts, ho (») had a right to romovo himself
into tho custody ot tho keeper, it ]io wished it, by the writ of liaboas
rorims cui.- causii, oven although ho sliould also at tho samo timo
1„. (lut.nnod upon process of other Cuurts. But the above Act.
wlach (hreets that th(^ Queen's Prison shall bo discontinued as a
pnson. enacts by sect. 2, that ".Jl persons who, botcro the passing
„t tins Act, might lawfully have lioen committed to tho koepor of
tho (iuceri - 1 rison, may bo committed to tho keeper of Whitecross
Street Prison, subject to this proviso, that no person shall bo
removod by writ ot habeas c(jrpus from any other prison to White-
cross Miout I risoii, and Wnitucross Street Prison shall for all pur-
poses ot law bo doomed and regarded as tho (iuoon's Prison " As
notic(.(l {nnfe p 1 185), Ilolloway Prison is now substituted for
Uhitecross (street Prison as tho Quoon's Prison.
As to tho removal of lunatic prisoners from tho Queen's Prison

see '2o & 20 1 . c. 104, s. 5,
'

{,„) Ptm-cc V. Senif, 6 C. B. 200.

(«) See Tidd'8 Prac. 9th ed. 348;
SBarr. 1875; Say : ,i; 2 Str. 1262:
Giirncyy. Hnlkn, 25 L. J., Ex. 277.
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PEOCEEDINOS IN PARTIOULAE, ACTIONS.

CHAP. TAOK

CVI. Action for Recovery of Land ,. 1200

CVII. Replevin 1253

CVIII. Action for Mandamus , 1274

CIX. Injunction 1277

ex. Action on Bond under 8 # 9 Will. 3, c. II 1279

CXI. Petition of Right 1288

[By R. of S. C, Ord. II. r. 6, ," No ^vrit shall hereafter bo issued

under the Summary Piocedure'on Bills of Exchange Act, 1855

(18 & 19 Vict. c. 67)."]

CHAPTER CVI.

ACTION FOR RECOTEUY OF LAND—EJECTMENT (a).

SECT. PAOB
I. In Ordinary Cases 1201

II. By landlord on Termina-

tion of Tenancy hy Ex-
piration of Term or

Notice to quit 1230

By Landlord for Breach

of Covenant under Right

of Re-entry or Forfeit-

Ill.

SECT. PAGE

ttrc to which Sect. H of
the Convei/anciny Act,

1881, applies 1236

IV. By Landlord against

Tenant for Nonpayment

of Rent 1240

V. By Mortgagee 121"

VI. Action for Mesne Irofts 1249

(1) Nature of the At

(2) How Action now

(3) Joinder of Cause

(4) Service of fVrit

(5) Tenant to give

Ejectment to La

(6) Appearance . .

.

(7)
Judgment in Bef(
pearanoe

(8) Headings

(9) Judgment in L
Delivery of Be^

WnENEVER a pei

ccptinR under a fo

r.n sufficient distre

the rent is not d
except in cases -fr.

maj' in a peacea
as would amount
witliout any legal

daily if the right

action.

An action is now
Whenever the righ

an action is also gc

land or for specific

in some cases, be
(and not the land i

mil not lio agains
may bo sot aside (c)

Tho bringing of

ancient entry ((/), n

(li) lu tho Jud. Acts tliis action is

called an action for the rccoveiy of

land; but before these Acts it was
called iiu notion of ejectment, and
is still KC"'"'''l'y **" called. The
Jiiil, Acts liavr' iiliolishcd most of tho

previously oxistiiiK (tirtcrciices be-

tween nu action of ejeetnieut and an
ordinary action. Tho proceedings iu

an action for recovery of laud ars

now, with a few exceptions, similar

to those in an ordinary action. Ouly

those points wliicli arc pcciiliiir lo

this particular action are notiieil iu

this diaptcr; on all other jioiutstlio

priictico and iirocedure is tlie sami)

as that iu an ordinary action. forciblo ouo, and ns to
forcible entry, eeo Bea



Action fur Recovmj of Land—Ejectment.

Sect. I.—In Ordxnaey Cases.

1201

PAOE
(1) Nature of the Action, 6;e.

.

. 1201

(2) How Action now commenced 1206

(i) Joinder of Causes of Action 1207

(4) Service of Writ 1208

(5) Tenant to give Kolice of
Ejectment to Landlord , . 1213

{6) Appearance 1213

(7)
Judgment in Default ofAp-
pearance 1216

(8) Tleadings 1219

(9) Judgment in Default of
Delivery of Defence .... 1220

, „, ^ PAQB
(10) Darttculars 1220

(11) Staying Proceedings .... 1221

(12) Discovery— Inspection —
Literrogatorics 1223

{\i) Receiver 1224

(14) Proceedings to Trial—The
Trial 1224

(15) Judgment 1225

(16) £xecution 1220

(17) Pcstitution 1229

(18) Appeal 1230

(1) Nature of the Action, &c.
WnEXEVER a person entitled to land has a ri-ht of entry fex-
ceptinsundor a forfeiture for non-payment of rent, A^•hero tfiore'is
r.n suthciont distress on the premises, and a formal legal demand of
the rent is not dispensed with by the terms of the lease, and
except in cases within soot. 14 of the Conreyanciuq Ad 18811 ho
may in a peaceable manner, and without using such violence
as would amount to a forcible entry, enter and take possession
wi hout any legal formality (6). In general, however, Ind cspe-

Ttion
'^ contested, it is best to proceed by

An action is now the mode of recovering the possession of land
Whenever the right of entry is taken away, the right to recover in
an action is also gone. An action for not c. livering possession of
land or for specific performance of an agreement to deliver it mav
in some ceases, be maintained, but, in the former, damages onf;
(and not he land itself) can be recovered. An action of ejectment
^vlU not ho against the Crown; and if brought, the proceedings
may bo set aside (c).

' '"'^^^"•b»

The bringing of an action of ejectment is equivalent to the
ancient entry [d), and when the action is founded on a forfeiture of

Chap. CVI.

Eight to enter
upon land
without
action.

Ejectment,
the action
for the
recovery of
laud.

Equivalent to
ancient entry.

(/') Toiihr V. Cole, 3 T. R. 295.
See Taunton v. Cosfar, 7 T. R. 431

;

Tiinrr V. Mei/inolf, 1 Euig. 158; 7
Moore, 574: llntclicr v. Jliitcher 7
B &C.39!); 1 M. & R. 220 : Doe H
Jtiih/ v. Maisei/, 8 15. & C. 707 :

JUI'lhur V. Hiiinfurth, Id. 4. A
party may be indicted for a forcible
mtry. !<oo 1 lUiss. on Crimes, hy
Prentice, p. 404. As to wliat amounts
to a forcible entry, see J.oirs v Tel-
.M, 1 App. (•as.'414 ; 45 L. J., Ex.
lil.'i; Kilwtcl; v. Jfoirr.s, IS Ch D
l!)!);oOL.J.,Ch,577, /•>7/,J.: iscot't
V. .Wittlinv. \\\ N. 1884, 2(1')- 4.0
to (res))iLS8 not lyiii}; because entry a
torcibo ono, and as to the effect of a
forcible entry, eeo Jkdda/l v. Mail-

land,!, Ch. D. 174; ,50 L. J., Ch.
401 : Jay/or v. Coir, supra : Kewton
v. llarUiwl, 1 Sc. N. R. 474 : llarvvti
v. lindycs, 14 M. & W. 437 ; 1 Ex
7?^>J"„'^""'"= y^rni,so« V. Wilxon,
11 Q. n. 890; 17 L. J., Q. B. 190A liceuce giving power to a landlord
to oiect without an action is void:
lidwtck V. lluwvs, supra.

..W ^'"'•l- J^'V't V. Hoc, 8 M. & \V.
o/,J. lJi(! projier way to proceed to
recover property in the possession of
the Cnnvn is hy petition of right:
^narqius ofSafKshury v. (J. K. H. Co.,

id) Pur Witles, J., Grimwood v.
Moss, L. R., 7 C. P. at p. 364.
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Part XIII.

Actual entiy

or notice,

when ucces-

sary before
action.

Notice to quit,

Action for Recovery of Land—Ejectment.

a lease, operates as a conclusive election by the landlord to deter-

mine the lease (e).
. i . . v ^

An actual entry upon the premises souglit to be recovered, or a

claim w'-oro an actual entry '. inipracticablo, or a notice given to

the tenant to quit at the end of his puriod of tenancy, or a demand

of possession, is in some cases necessary before bnnging an action

of eiectnient. An actual entry into lands is only nci'essary to

avoid a fine with proclamations (/). The entry, to avo-.d a tine,

must be made within live years after the fine has been lovit'd and

the proclamations completed ;
provided the party bo not an infant

or a married woman, or insane, or beyond seas at the tune, and

then wiihin five vears after the disability ceases ((/). And by4.t

5 Anne, c. 1(5, s. i(3, no entry or claim .hall be of force to avoid a

fine with proclamations (or 'be sufficient within the 21 Jnc. 1, c, 16,

the s^ituto which until lately governed the period of hmitations

in ejectment) unless the action be commenced within one year

afterwards. .
i . i , •

A notice to quit is, in general, necessary m order to detormmo a

tenancy from year to year. The notice must be to quit at the end

of the year of the tenancy, and must be given at least half a year

(18'^ days) previously, except when the rent is payable ou tho

usual quarterly feast-days, in which case notice given on or before

one of suedi days to quit on the next but one is necessary and suf-

ficient ih). Where tho letting is for less than a year, the time of

notice must in general be equal to the period of the lotting (/), such

being the general usage.
. , t, t v < *. i .i

In the case of agricultural or pastoral holdings of not loss than

two acres where a half year's notice was formerly necessary, tho

Acricultural Holdings Act, 1883 (40 .fc 47 V. c. (U, ss. 3;j, ,J4; cp,

the Agricultural Holdings Act, 1875 (38 .fr 39 F. c 92, ss. Jl, 59)),

requires a year's notice. When a six months' notice is expressly

agreed on, this statute does not apply (/.•)•

The service of a notice to quit made at the house of the tenant

upon a person whoso dutv it would bo to deliver tho notioo to tho

tenant, is sufficient, altho'ugh in fact tho notice never was dchvered

to tho tenant, tho presumption being that it did reach him (/).

Tho notice must bo certain and not optional ; but where plaintiff

cave tho defendant six months' notice to quit on tlio 1st May, and

on tho samo document gave further notice that if tho defendant

Blifffit V. FM, 4 P. & D. 278 ; U A,

& E. 842.

(ff) 4 H. 7, 0. 24.

(//) jUorffun V. Din-ics, 3 C. P. D.

2G0. See tho forms, Chit. Forms,

p. .580.

(i) Soo Wocdfall's " Landlord .luil

Teuwit:" Uoo \. 11 //, lEsii.W;

Uoe d. reaeuck v. liafw, C Esp. 4

;

ILiiffitl V. Armisteud', 7 C. & P. 56:

Joves V. Mills, 10 C. B., N. S. 788;

31 L. J., C. P. G6.

(Ic) WUkinwH V. Calvert, 3 C, P.

D. MO : 47 L. J., C. r. G79.

(/) Tunlum V. Nie'tvlsen, L, ",

fi H. L. 6()1 . Soe Liddy v. Kemiedj/,

L. R., 5 H. L. 134.

(c) Id.: Jones v. Carter, 15 M. &
W 718: TieTBl<ickl)i<rn,J.,mToleinau

V. 'rortlmru, L. R.,C «. B. at p. 250 ;

affirmed, 7 Id. 344. Seo lix P;J^!/''f<

In re Morrish, 22 CU. D. 410 ;
48

L-T. 305.

(/) llemngton v. Farkhurst, I

Str 108G ; Due d. Compere v. Kicks, 7

T E 433; 1 Sauud. 31'J b, &c. :
Dee

y. JloUvHjs, 17 L. J., C. P. 270.

Finns have been aboUshed, aad otlior

modes of assurance substituted for

them by tho 3 & 4 W. 4, c. 74 ; but

the necessity of an entry to avoid

tinea previously coiuuiemicd luus.,

still be kept in mind, especially aa

no limit oi time has been prescribed

for completing them. See Due d.



Nature of Action.

retained possession after the Ist May the rent would be increased
ami made paj-able in advance, this was held a good notice fmf

|„ a no ICO to quit by a general agent, it seems unnecessary that
tholaetot his agency shoud appear in the notice, though [n the
case uf a particular or special agont it must do so (n)

In cases of tenancy at will, the will must bo determined by either
the laudOrd or tenant boloro action brought (o). This is £renornllv
erfccted by a demand of possession on tho^par\ if the laSfoiS whJ
It seems 1ms a right oi entry immediately after the demand

( i>)- Cithetenan iK-mg in the position of a licensee would be entitled to
a reasonublo time to remove his goods

{q)
It is not necessary to give a notice to quit, or to make a demand

ot possession as above, boloro commencing an action of eiectTnonf
if the tenant has disclaimed the title of the landSW ^J''''*"''^*'

With respect to actions by mortgagors, the Jmlkature Act, 1873
s. 'lo. suh-s o, provides that "A mortgag entitled for the time
henigto the possession or receipt c- r'.v rents and profits of any
land as t., which no notice of his u /. ,. to take poisession, or to
enter mto the receipt of the rent : ,n-ofits thereof, shal have
k-cu given by the mortgagee, may sue for such possession, or for
the leeovery of such ren s or profits, or to prevent or recover
damages in respect of any trespass or other wrong relative theretom his own name only, unless the_ cause of action arises upon atee or other contract made by him jointly with any other per-

By 37 A 38 F. c. 57 (Real Property Limitation Act, 1874
ivhieh came into operation on the 1st day of Januarv 1870^ Tl
'Alter the commencement of this Act no person shall rnVko an
entry or distress, or bring an action or suit, to recover any land Tv
rent but withm twelve years next after tho time at which the
right make such entry or distress, or to bring such action o?
smt, shall have lirst accrued to some person threugh whoni he
chan,s; or il such right shall not have accrued to%ny Zson
through whom he clamis, then within twelve voars next nfW fZ
tnno at which the right to make such entry orSesror to br ngsuchaetion or suit, shaU have first accrued to the pei4on maS
or bringing the same. ' ^ ^ iiiun^uf^

Sect. 2. "A right to make an entry or distress, or to bring an

1203

Chap. CVI.

Dcteiinination
of teuaucy at
will.

Disclaimer of
landlord's
title.

By mortga-
gor.

Statute of
Limita-
tions (<).

(ill) Ahenni v. BiUman, 4 Ex. D.
201

;

i% L. J., Ex. G81 ; 40 L. T. 771
(C. A.) ; (li.ss. Jintt, L.J.

('0 See Joiia v. I'/iipps, L. R..
3Q.D.oG7;,'i7L.J.,Q.l}.'l73.

'

{<) 2 Bl, Com. MG, &c. See Jloe
V. Stmf, i X. & Ji. 42. See what
iimoiiuts to ;i tenniuation of a te-
ijiiucy at will, Co. Lift. 60 h : Doe d.

!;'"'"'i^-^''"'"";
"i M. & W. 226;

,;.,
^- '''''• '" error: Lapierre

V. M'Intnsh, I V. & 1). 629.

Jp) liocy. M'Juu'ff, 10 B. & G. 721.
llii-' tenant may enter to remove his
M»ls without hA,>- s,,!'.j.-^-f to anMm of tix'spasn, proviih'.d he stays
no longer than is absolutely uoces-
sary for that puiTcse, and does not

(Usturb tho landlord's possession,
(v) Conush V. .Sti(/)f/s, L. It., 6 C

q". li^m'""''
^' ^''"^^*"'> ^- It-. 9

(/) See Doe d. Graces v. JFeHs 10
A..V:K,427;2P.&D.306,asto'au
oral (lischumor. See Doc d. Dmiei
y. Hvans, 9 M. & W. 48 : Doe df /A/.
("'"'*

^:S'"'^V' ^ ^^- ^- K- 3G
; I M.& Or. 18o

: Doe d. Jlnnutt v. Long
ICar & v. m: Doe d. Jfyttt v.
Starjff, 7 Sc. GOO.

-^

(pSoo /./;,.; V. //•/uto«.>l, 36L.
J., W- a. 17

: Jicc/esMs/wal Commis-
q"

'e'im''
^"^^'""^'^- ^^"^^ *8 L. J.,
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Part XIII, action or suit, to recover any land or rent, nhall be deemed to have

fjj.gt accrued, in respect of au estate or interest m rever.siuu ov

remainder, or other future estate or interest, at the time at which

the same shall have become an estate or interest in possession, hy

the determination of any estate or estates in respect of which such

land shall have been held, or the profits thereof or such rent shall

have been received, notwithstanding the person claimnig such

land or rent, or some person through whom he claims, shall at any

time previously to the creation of the estate or estates which shall

have determined, have been in the possession or receipt of the

profits of such land, or in receipt of such rent ; but if the

person last entitled to any particular estate on which any future

estate or interest was expectant shall not have been in the pos-

session or receipt of the profits of such land, or in receipt of

such rent, at the time when his interest determined, no such entry

or distress shall bo made, and no such action or suit shall he

brought, by any person becoming entitled in possession to a

future estate or interest, but -within twelve years next after the

time when the right to make au entry or distress, or to hiinu' an

action or suit, for the recovery of such land or rent, shall have

first accriied to the person whoso interest shall have so dotcrmiuid,

or within six years next after the time when the estate of the

person becoming entitled 'n possession shall have become vested in

possession, whichever of those two periods shall be the longer; and

if the right of any such person to make such entry or distress, or

to bring any such action or suit, shall have been barred under this

Act, no°person afterwards claiming to bo entitled to the ssiiae land

or rent in re.spect of any subsequent estate or interest under any

d<ed, will or settlement, executed or taking effect after the time

wiien a right to make an entry or distress, or to bring an action or

suit, for the recovery of such land or rent, shall have first accrued

to the owner of tho particular estate whose interest shall have so

determined as aforesaid, shall make any such entry or distress, or

bring any such action or suit, to recover such land or rent."

Sect. 3. "If at the time at which tho right of anv person to

make an entry or distress, or to bring an action or suit, to recover

any land or lent, shall have first accrued as aforesaid, such person

Bhall have been under any of the disabilities hereinafter inentioDod

(that is to say) infancy, coverture, idiotcy, lunacy, or uiisouudness

of mind, then such person, or the perscjn claiming through him,

may, notwithstanding the period of twelve years, or six years (as

the case may bo), hereinbefore limited shall have expired, make iin

entry or distress, or bring an action or suit, to recover sucli land or

rent, at any time within six years next after tho time at which the

person to whom such right sliall first have accrued shall have

ceased to be under any such(0 disability, or shall have dicil

(whichever of those two events shall have first ha])pciuHl)."

Sect. 4. "The time within which such entry may ho made, or

any such action or suit may bo brought as aforesaid, shall not

in any case after tho commencement of this Act ho extended or

enlarged by reason of the absence beyond seas during all or any

part of that time of the person having the right to make sucli

(C) See Borrows v. EUisoti, 40 L. J., Ex. 131. ('0 In some oditii



f. .

.

Statute of Limitations. joqj

I entry, or to bring such action or suit, or of any person through Chap. CVIm whom ho claims. °

Sect. 5. "No entry, distress, action, or suit shall be made or
brought by aiiy person who at the time at which his right to make
any entry or distress, or to bring an action or suit, to recover any
land or rent, shall have first accrued, shaU be under any of the
disabihties hereinboforo mentioned, or by any person claiming
through him, but within thirty years next after the time at which
such right shall have first accrued, although the person under
(lisabihtv at such time may have remained under one or more of
such (hsabihties during the whole of such thirty years, or althou"h
the term of six years from the time at which he shall have ceased
to bo under any such cUsability, or have died, shaU not have
expired,

ycut. fi relates to possession under an assui-ance by a tenant
in tail which does not bar the remainder.
By sect. 7, a mortgagor is to bo barred at the end of twelve

years fr.)m the time when the mortgagee took possession, or from
the last written acknowledgment of his title.

liy sect, t), the Act is to be read as one with 3 cC; 4 W, 4 - 27 (fr •

aua 7 W. 4 & 1 V. c. 28 is to be road with the Act.
"' ^ '

'

'^'^-

It may be as well hero to notice the following provisions in the Where County
Lounty Courts Acts.

-^

Cq,,^ has
By 9 't 10 V. c. do, s. 58, " the Court shall not have co'^nizance Jurisdiction.

of any action cf ejectment, or in which the title to any corporeal
or mcoiporeal hereditaments, or to any toll, fair, market or fran-
chise, shall be in question ; or in which tho validity of any
uevise (*'), bequest or limitation under any will or settlement may
be thsputed : or for any mahcious prosecution, or for any libel or
slander, or for criminal conversation, or for seduction or breach of
prnimso of marriage.

Mby 30 cfc 31 re 142 s.U, "All actions of ejectment whore
neither tho va ue of the lands, tenements or hereditaments nor
the rent payable in respect thereof, shall exceed tne sum of 20/
bv the year may bo brought and prosecuted in the County Court of
the district in which the hmds, tenements or heroditamenrs are
situate, By s. 12, " The County Courts shall have jurisdiction to
try any action in which the title to any corporeal or incorporeal
loreditaments shall come in question where neither the value of
tho lands, tenements or horeditaiii 'nts in dispute, nor the rent
payable in respect thereof, shall exceed the sum of 20/. by tho year
or m case of an casement or licence where neither the value nor
reserved rent of the lands, tenements or hereditaments, in respect
°

on, ^ t ^^'^^''"i"!* 01" I'cenco is claimed, .shall exceed the sum
20/, by the year

:
provided that tho defendant in any such action

ot ejectuieiit or his landlord may within one month from tho day of

Z7Vt ""T*
"PP^y *° ^,

*^'''^^'° ^* <-'liambors for a summono to
lUeplamtifE to show cause why such action should not be tried in
one of the superior Courts, on the ground that the title to lands or
hereditaments of ^^reater annual value than 20/. would be affected
DJ tho decision in such action ; and on the hearing of such
summons, tho Judge, if satisfied that the title to other lands would

in) In some editions of the statutes this word is printed demiso.
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Part XIII. be so affected may order sucli action to bo tried ia one of tho

superior Courts, and thereupon all proccctluigs in the Louuty

Court in such action shall be discontinued." In an action undw

this section, the summons must bo delivered to the bailiil; fuity

clear days at least, and served thirty-five clear days, betcio the

return day (C. C. E. 1875, Ord. VllL f. 7), so as to give tho

defendant"time to apply under sect. 12 to have tho action tried m

a superior Court. The " rent jiayablu" in the above section moans

rent payable as between the litigant parties ;
and tho junsiliction

of the County Court is not ali'ected by the mere fact that the rent

paid by sub-lessees who are not parties exceeds 20/. (x). Tiie

''value" means the actual marketable value, of which the rent

payable may be a fair criterion {;)). Whore the
_

County Court

Jud'^o assumes jurisdiction by deciding on conflicting evidenca

that^tho value does not exceed 20/., the Court will not review his

decision by prohibition (:b) ; though it will do so when ho assume

iurisdiction by acting on a wrong assumption as to a point oi

law(w). The 'County Court jurisdiction is extended to 50/., la

cases of ejectment by a landlord where the term has expired or hm
determined by notice (19 <t- 20 V. c. 108, s. 50), or m certain ea^.;

for non-payment of rent {Id. s. 52). As to the jurisdiction of the

County Courts to try an ejectment by agreement of the parties, m

19 & 20 V. c. 108, s. 23.

(2) How Actionnow commenced {z).

How action An action for the recovery of land is commenced by a \n'it oi

now com- summons issued as mentioned Vol. 1, p. 215 («), and the proceed-

meuced. rnsn, except as here noticed, are the same as in ordinary action-,

The person who has the right to recover tho possession shoidd bo

the plaintiff (/^), and the tenant in possession of the laud .sought lu

bo recovered should bo made defendant. The writ slioukl be

directed to all the tenants in possession by their names (c). Tenants

(x) Re Brown v. Cocking, L. E.,

3Q.B. 671; 37 L. J., Q. B. 250.

()/) lie Elstonc v. Rose, L R., 4Q.
B. 4 ; 38 L. J., Q. B. G. lu this case

the County Court Juilge having de-

cided upon contradictory evidence as

to value, tho Court of Q. B. granted a

prohibition, as he was clearly wrong

m having deducted a ground rent

payable to the superior landlord.

(r) lu an action for recovery of

laud against a local board, notice of

action is not necessary under sect.

264 of the Public Health Act, 1875

(38 & 39 V. c. 00). Fuat v. Minjor,

&c. of Margate, 11 Q. B. D. 299 ; 52

L. J., Q. B. 711.
.

(ff) The fee on sealing the wnt is

ten shillings, which is paid by means

of a stamp impressed on the. v.Tit be-

fore it ia sealed at tho office. The

fee stamp to be impressed ou sealing

a concurrent, renewed, or amenJnl

writ is 'Is. Old. See Orders, post, App.

(b) As to when a mortgagor may

sue, see ante p. I'^Oo.

(() See Thompnon v. Sliuh, 25 L.

J., Ex. 30G: UHUiver v. Smth. 2

Ken. Rep. 511, where a laboureruot

paying rent, who occu])ied a house,

was held to be tenant iu possession.

Before tho C. L. P. Act, I8o'.', ser-

vice of a declaration in ejectmeuton

the churchwardens and overseers of

a parish, who rented a house for

harbouring some of tho parisli poor,

and did not otherwise occupy tlie

house than by placi ' the poor ia it,

was held sufficient. TupperwBit,

dem. Mercer, Barnes, 181. See h^*

d. Graves v. Wells, 2r. &D.3;i6;

10 Ad. & EI. 427 : Ikx il. Iknndts.

Long, 9 Car. & P. 773, as to a vacant

possession.

f t I T ' I
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ojectmont

tiff insor

without
sout.

in common can recover
tho property to which th.y are oumiea lu commci (d).

^ " —IIH
It i-i presumed that if tho namo of n T.i,.f,r hr. i i .,

a? a pliintilf, without hiTconsent tho^ ALf ''''"'Yl''
^^^ ^^* striking

iustauco(.), will order it to bo Sm^k out / ,?V V^^' ''^ ^'' '^"'^
tho cuso^would bo defeated; in wth"2s^thf^:u'Mj;i^^?°'
tho proceedings temporarilv, until a siitriV;o„f '; ^ *^

.

°'^^y *'>^y

,o4 to the ItisfaeLi oi^i^^^^^l^^^^^^}!^

the plaiautfs namo or ^Xy'^, pi^^^dS t'^/
b ''"'^1 °"*

speedily a. possible after ho^as k^WMgrof^he plL^e^gfcir
(3) Joinder o/Causca of Action.

By /.'. (./ S. C, Ord. XVIII. r. 2. "No nn^so nf o^f -u „
unle^s by leave of tho Court or a Jud<^o bo iSS lih

"" '?''"

for tl>e recovery of land, except claimsSnt
i e

'

oi xnes™ ^^t
or arrears ol rent or double value in respect of t^o prJmisiclaimed or any part thereof, and damages for breach^ of 'nvcontract under which tho same or anv liart thereof aro bolrl 1,

+"^
any wrong or injury to tho i,reinises claimed ''

°''

cllm"
j™^" applies to a eounterelaim as' weU as an original

T1.0 leave to join claims, other than tnoso specified in this rulemust be obtained before the writ is issued (JA Tf di.r- \
'

.l.r, application. An action '^^^ ti't e"to W' i^r'San action " for recovery of land " within fbl., mlo^/^ . i T-i ,

,

sc.cmthat an action/for IVu^ecloruroTst /"cSms'ti^S"
Distration of personal estate and to cstablilb tlfl„ f > i x

!"

wliero tho plaintiif claimed both eSal^ ^Jer feonunrV^/"-

'

the same will, have been- allowed to be ioiS«) Sow/ •

'"^

for recovery of an intestate's real estate and frn,!" ^'Y ^1'"'°'!

^-^--^^^-(")- Aclainifoi^^^

W Film V. miss, 27 L. J., Q. B
31(i; E.,B1. &E. 81: Dofi a. Cnmu-
W'v. IhtmUti,}), 13 Q. B. 977.
(0 iJijt V. Fillis, 2Cliit. 170: Doc

T. Itw, III. 171. Qurero, if at defeu-
ilant s mstanco. And see Doe v.
2Jur. 8(il.

'

(.0 iJm d. Ilio-st V. Clifton, 4 Ad
f-

E. 809: ^piccr v. Tudd, 2 C. & J
16.5.

to) line V. Fi(ipns, 3 Taunt. 440 :

Doe d. mwiml, v. Corporation of
lUmth, 2 Chit. Eep. 170: JhoyKm 2Dowl. oSO: A>;/,Yr v. :ZWr/,
2C.&J. l(i,). SooCh. XXX.

(.'/) See ijofl d. .Shepherd v. Roc, 2
Chit. Hep. 171; Id. 170: J)„e\\.

*"ffi/'-w',^""' '"'P™- See form
of afhdavit. Chit. Foi-m.s, p. 588.

(i) Cumpton V. I'reston, 21 Cli. D.

WAviw,,,, llCh.D. 90.5; 48
LXCh,887; 40 L. T. 8.32 (C. A.)

I
'M^jrm V. % reus, W. n'. lyyi
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CVI.

out
plaiu-
ted
cou-

,„(/) OI'dhill V. Hunter, 14 Ch D
492; 49 L. J., Ch. 33,3, 'm R, 're.'
fusing to tollow „7,,AsYo./, v. Bnois,
1 Oil. D. 99; 45 L. J., Ch 49- 3'5
L T, 501 V.-C. n.-: Mayor:il
of ^orunch v. Brown, 48 l! T.

18sf 9?!""' w ^r'7-C- B., W. N.

• ?\i-h ^''"' •^' affirmed on this
point, 19 Id. 539; 4(i L. T. 356, decided
under stat. 3 & 4 W. 4, c 27 But
see contra, Tmvcll y. si„te Co.', 3 Ch.

V ;/ oor/, 50 L. T. 755, whore leave
to ackl a claim for recovery of laud
to an action for foroclo.suro was re-
fused, irood V. If'heater 2'> Oh n
281;52L.J..Ch.'45r47L"T440:
3IVV. R. 117:

i^.L.'iw,

[") ll^.'!"''.'"""
'• I>ewis, supra.

R.901: W. N. 1870, 225, M. E.
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Part XIII. land, or for recovery of personal estate comprised in the Siinio

instruments with tlio laud, will bo allowed to bo joined in an uctiun

for recoverj' of the land (/-). So will a claim for a receiver (7),

A claim for an injunction maiy bo joined without leave (r).

If the plaintilf joins clui'.ns other than those allowed by the above

rule, it has been hold that ^ho defendant does not waive the objec-

tion by appearing, but may raise it by his dofenco(8), and moreover

that the plaintiff dues not euro the objection by omitting the cluima

in his statement of claim (s). It is submitted, however, that the

objection should bo taken by summons to strike out the unautuorised

claims.

(4) Service of Writ.

Service of writ. The service should, if practicable, bo made upon the defuudaiit

personally (see ante, Vol. 1, p. 232). As to tho Court or Judge

making an order for substituted or other service, or for tho sub-

stitution of notice for service, see Vol. 1 , p. 230. Tho writ may by

leave bo served out of tho jiirisdiction [see Ord. XI. r. 1 (a), ank,

Vol. 1, p. 244). A service made on a Sunday is void(<).

It may bo as well to make some few observations as to the mode

of service before tho Com. Law Proc. Act, 18o2, of the declanitioii

in ejectment, as they may assist in showing what kind of service

may be allowed where personal service cannot bo effected.

In general, before the above enactment, it was nocessaiy tliat

the party serving the declaration should deliver it personally to

the tenant or his wife. It was not necessary to the validity oi tbj

service, however, that the tenant or his wife received tho copy of

the declaration ; it was sufficient if it was tendered to him or Ler

;

after which it might be left at tho place whoro the tender was

made(«). Where tho person serving the declaration began to road

and explain it to tho tenant, but before ho could doli\-or it, tho

tenant turned him out of the house, and he thou thrust tho decla-

ration under the door, it was held sufficient (x).

On serving the declaration, the notice at the foot of it had to bo

read over, or at least the purport of it had to bo signified, and tho

nature and meaning of the service explained to tho person upon

whom it was served, so as to bo fully uudristood by hiui(^). It

was not sufficient to read it over without e.\plu' iiig it(-;), but it

D.

11.

(/;) Cook V. Euchmarch, 2 Ch.
Ill ; 45 L. J., Ch. 604, M. li.

{q) Allen V. Kennct, 24 W.
815, M. R.

(r) Kendrick v. lioherts, 46 L. T.

59 ; 30 W. R. 365 : cp. DtHiiis v.

CrompUm, W. N. 1881, 121.

(,s) Wilmott V. Friohold House Pro-

pert 11 Co. (C. A.), 51 L. T. 552. But
see Midkern v. Docrks (Q. B. D.), 53

L. J., Q. B. 526 ; 51 L. T. 429, where
it was held that the misjomder waa
an irregularity which was waived by
appearance.

(0 Doe d. Warren v. Roe, 8 D. &
R. 342. And see Doe v. lioe, Id. 592

;

6 B. & C. 704 : Boe d. Him v, /?>-,

5 Sc. N. R. 174. But see Goodtitle

V. Thrustout, Bai-nes, 183.

{u) Bagshaw v. Toogood, Barnes,

185: Ualsall v. Wedgwood, UAH:
Goodtitle \. l'/iri(stoiit. Id. IS'i. And
see Douglas v. , 1 Sir. u'a:

Sprighllg v. Duneh, 2 Burr. 1110;

Anon., 2 Chit. Hei). 185: Due i.

Cuurthorpe v. lioe, 2 Dowl. 441:

Doe d. Forbe.s v. lioe. Id. 452 ; Doc

d. J'isger v. Jloe, Id. 449.

(x) Doe d. Frith v. Jioe, 3 Dowl.

569: Doe d. Jioss v. Itoe, 7 Sc. 81G:

J)oe d. Burrow v. Hoc, 1 Sc. N. If.

25 : Doe d. ALmm v. lioe, 1 1 M. & W.

77 : Doed. Nash v. Iloe, 8 Dowl. 305.

(y) See Doe v. Koe, 3 Jur. 24;

GriJJilh v. Edwards, 2 Jur., N. S.

.'>S1, V..0. S.: Edwards v, Gnjjith,

15 C. B. 397.

(z) Dot d. Wade v. lioe, 6 Dowl.

51, C. P.



Service of fVrit,

socms it was to oxjilaiu it withonf rnn,i;»,o. -i

rrudont to do both.
"* '''"^'"^ it over («) ; it was more

Wlioro ditforont parts of thn r., »,,,,•

iVrcut tenants, each ..f til nnfst ta^I^'^^^
^^ possession of dif-

tho dedaration, otherwise "
vuh^ntl

''"
'T'°'^

^^^^^ ^ ">Py of
tuuuul against tiK)casvm] editor 4 ..S;^^^

"'"^'l "nly biV -

A service of the dechu^atiJn ou ono'S two ^T ''^"'"^' ''''''''^(^)-

possession was good service oiT,! if /L' 'T'° ^."'''^ *^''''''<« i^
u.l.ht.ssed to all (c). Service on tho ll ''""^T

^" "PP*^"!' ^'-^^

possession of theUn.isJ^LIl^::.SS(^r ''^ ' '™ ^"

Li.iSf c?l^;^^^i^S^ Sfa^i^r -r?
on the tenant

where (/), even abr. ad (r,) O .1 o t 'v#^* ^^ ^^'^'^^d any-
or at tk^\usband-s. hoist o^p£ ofSsSSsfff t'^ T"^^'anywhere else, provided she was living wi/b^!!)/' ,' ^\ ^'''°'"^'

timo(/): but in all other cases it nVn«/^i
^'"}. ^^^^ husband at tho

proaises. Service on the w ll o U e
'

"^L^°" TT} "P"" ^^^
even where the husband had ^eft the i"

'^'''
H'H^

suHicient.

abroad (A). Service on the lecSo ^ « tl^Tf ""f ^f .««ttled

so^iun was bad if the;, .-ere not ten' nt.^ n^"sseton [r*
^^ ^'''-

The modes of service which niio-ht b.,,i V -': ,

rc..'ula;' service on the tenant or h s wifh i ^'^'i'
/i^loptod, w^ore

no; be considered.
^'^ "^"^^ '^"^^^ ^o* 1^° eliected, will
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Whore several
tcnuuts.

Service iu
ordinary cases
on tho tenant
or his wife.

When regular
service could
not be effected.

(ff) Doe V. Jioc, 1 Dowl. 428 • 2
Dowl. 199. Soo Doe d. Downs 'v
7.V, 4Dowl. 566.

{!>) Ihi- d. llmniki/ v. lioe, 1 Cliit
Rep. HI

:
Iioc d. 7;/)coci,/ v. Jtoc ,3

.Moore, .578: J)oc d. Sim v. A'o^' 8
Dowl. no.• Jhrd. T.onl Darlhi(/t,j,]x

';;''"''.'it^'-\J-"-
^'''' d- Jlimlh V.

T.Aof, in. &L. 6u7:-Do«d.6•/m(^y
v. A(/f, 4 Dowl. 8(i.

('.•) Don d. William.inn v. 7?oc 10

y.
*-f, 1 Chit. Rep. 141 : J)oo IJMy. Jioe 1 B. & P. 369 : Jhe d.IhMnns V. Jloe, 2 Dowl. 418: Ihc <I

Lcthm V y.'w, (J Dowl. 291 : Doe d.
Vndiniifl v. Jlne, 1 B. C. 210 • 4
D. & L.4:il, where the service w.as
ou one ot two executors : Doe dIrmtt V. JU, 7 C. B. 127 : Doe d.Jhicm V. lioe, h Dowl. 404. A.s to
oycBcers not heiiifr joint tenants, seo
ited.f/„./-.vv. 7>V,5Dowl. 405.
15<;)'^''fJ'^''"''w'v.7fo,, ODovvl.

B.80:A«.d..T,«/.v.i;«..^Wil8
J^. n7>„,d. ]yalkerv.lioe,\U.
* i II, the service was on a woman
'l>o representod )-,r-r?e)f to be tlie

"ent. The affidavit upon which the
C.A.p.r-voL. ir.

motion for judgment was made
that tlf^^'i'

'" ^"^:^ "^ ^'^'^ ^^^ltliat tlio deponent beheved sucll
representation to be true. DwA
Docd. Dremur v. /fo., 8 ^owl. 136*And see Doe d. Simmom v. Joll

^•/™'' l.Powl., X. S. 186.
(.0 lidd 1210; 2 Sellon, 96-

If^nj^/a d. Baylcy y. Wrong, i ^^i

(-^) Doe d. (iraef v. >fc,., 6 Dowl.

V V^«s ^ B. & B. 5o. And seei^,«;ii;V nrong i D. & R. 84: Do/d.iioullotx. Hoc, 7 Dowl. 463.

202 , 1 Dowl. 312 : Doc d. Minffa,/ v.
ico. ODowl. 182: Doe d. Jfinjeld
V. 7^. 1 Dowl G93: Doe d. iy&J?
J-

/^oe, b Dowl. 463: 7J„c d. 2iath
{Marquis of) v. Jloe, 7 Dowl. G92where service ou the wife "near thepremises" was held sufficient for arule MSI for judgment, the rule nisi
to ho served on tho husband

{k) jJoe V. Moe, \ D. & E. 514.

^^(0 Doe d. Paul v. Hurst, 1 Chit.

4l
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Paet XIII.

Service ' ii

child, &c.,with
proof tliat

tenaut received

it before term.

Service or. ser-

vant, &c. when
sufficient for a
rule nisi.

Service vs^here

tenant resided

abroad or

evaded service.

Action /ur Becovenj of Land—EJedmmt.

Service on a child or servant, or other porson than the tr^naiit or

his wife, would not in Konoral sufRco. Even service on the twiiiut s

solicitor (m). oi' a rocoivor appoiuteil by the O ;uvt ot Lhum'ury to

manaRO an estate for an infant, was by itsolt insutliciont („). It,

however, the tenant or his wife was not at homo, and the declara-

tion was served on his child (o) or servant, or, as it seoins, on ary

other person ( ;>), and it afterwards appeared iroui the acknowlwlg.

ment of the tenant (.y), or his soliri)or(r), or troin other sulhciont

evidence is), that the tenant received the declaration hotoic tho

first (<) day of the term, tho service would bo doomod suHiciuut(«),

The wife's acknowledgment in such a case would not in gononil

sufRco (,r). An acknowledgment made inthi'' the term of a receipt

before the term was suflicient (y). But unless it appeared trom tin,

acknowledgment, or otherwise, that tho declaration was ivceivcl

before the term, not even a rule nisi would be granted (.•:). biTvice

on a clerk of the tenant (a solicitor), who, in his abseni'o, accepted

service thereof for him, was, in one case, held sulllcienU'f .

Also where service had been olfectod on a servant, child, kc, on

the premises, if a reasonable probability of tho declaration liavin;;

come to the tenant's hands before the tirst day of term was mudo

out a rule nisi for judgment Xv'ould be granted (/>). hco muiiy

cases as to this in I2th edition of this work, pp. 10:23 d sr-/.

Where the tenaut had absconded to another country (c), ux

resided abroad {d), or was clearly keeping out of the way to avoid

(m) Doe d. CoUIm v. Roe, 1 Dowl.
fil *\

(n) Goodtitle d. Roberts v. Badtitle,

1 B. & P. 3S5. „ ^
(o) See Boe d. Emerson v. Roc, b

Dowl. 736. „„-,.,
{p) Doe d. Harris v. Roe, 2 Dowl.

607.

(q) Doe d. llantbrook V. Roc, 14

East, 441: Doe d. Agnr v. Roe, G

Dowl. 024 : Doe d. Harris v. Roe, 1

Dowl., N. S. 704.

(r) Doe d. Teverell v. Snee, 2 D. &
K. 5 : Anon., 2 Chit. Rep. 18". And
Bee Doe v. Roe, 2 D. & R. 12 : Tenny

d. Mills V. Ctdts, 1 Sc. 52 :
Doe d.

Gibbard v. Roe, 9 Dowl. 844 ; 3 Sc.

N. R. 303 : Doe d. Reynolds v. Roe,

IC. B. 711. ^ ^^
(s) See Doe d. Eaton v. Roe, 7 Sc.

124 : Doe d. Harrison r. Roe, 1 B. O.

^K) See Doc v. Roe, 5 B. & C 704 :

Doe a. Warren v. Roe, 8 D. & R. 342 :

Doc d. Hambrook v. Roe, 14 East,

441 • Doe d. Hahey v. Roe, 1 Chit.

Rep. 100 , R. T. T. 1 W. 4

(u) See Ooodtitle v. Thrustoiit,

Barnes, 183 : Smith v. Hurst, 1 H.

Bl. 644.

(r^ (Inndtitle V. Badtitle, 1 B. & P.

384:' Doc d. James v. Staunton, 1

Chit. Rep. 121; 2 B. & Aid 371:

Doe d. Mriggs v. Roe, 1 Dowl. 312

:

Doc d. Wilann v. Siiiitli. 3 Id. .>,:),

See Doe v. Roe, 2 D. & K. 12: /tod.

Finch v. Roc, b Dowl. 22')
: Ih,,- d.

Tucker v. Roe, 2 Dowl. Toi; 4 JI. i

Sc. 10.5.

(y) Doe d. Smith v. Rne, 4 Dowl.

205 : Doc d. Durraiit v. Vi'i/c, 8 Sc.

459 : Z)o(; d. Fkiqins v. 7iV, 2 S:.

N. R. 448 ; 2 M; '& G. 21U. But fco

i^oc d. tV/w/cy V. Roe, 1 JI. & (>. 81(i.

{-) Doe d Finch v. -/I'oc, ') Dowl.

225 : ])oe d. J/) Inhban!; v. ii'fw , 1 M.

& Sc. 502. See Doc A. MurshiiU v.

Roe, 2 A. & E. 588 ; 4 X. A: M. .ViS:

Doe d. /f/'/i^- V. i?oc, 5 .«!f. N. H. 171:

Doe d. Ginger v. A'oc, 9 Dowl. o3'i,

(rt) I^otf d. Gotcfir (or i/oi^w) v.

Roc, 6 Sc. N. R. 41 ; 2 Dowl., X. S.

923.

(/;) See Doe d. Watson v. M\ 5

C. B. 521.

(e) Doe d. Robinson v. Jfoc, 3 Dowl.

11.

(d) Doe d. Treat v. ifw', 4 Dowl.

278 : Doe v. i?oe, 4 B. & Aid. Co3:

Doe d. Potter v. i?o^ 1 Hoilg. 316:

Doc d. Robinson v. IV, 3 Dowl. 11

:

Doe d. Harrison v. i?of , 10 Price, 30

:

Doe d. Mather v. ii'oc, 5 Dowl. 552.

See Roe d. Fenwick v. i^oc, 3 Moore,

570 ; 1 D. & R. 514 : Doc d. W"//

V. AV, ID. &L. 118. B.C.; />..f
Chippendale v. AV, 7 C. B. 1-a;

Wd. iV^v. i?w,7M.&O.C02.

'

being served (e),

hvei'ed (,/'), if pi

person on tho j)i'

ovpr (iml explain

affi.ved on the (

premises; and t

fnctiou of the L'o

tho toiiiint resid

way to avoid boii

would grant a ru
or Iiy potting, &i

what iiiiuiiier the
ab.scnj.ded, Icavin

with directions tli

..ddanition had h
been atfl.\ed to t

ab.solutc in the fii

leaving tho kej- ol

letter rot'erred the
tion and notice, b,

by delivering anoi

the lundloid to ju'

tlie .service was efl

notice under the
the tiiiic in tho ho'

the ex]ilanation w^
notice of tho serv
cases upon this su
et snj.

As to service ii

proceedings again,

Acts, where the tc

mitteo had boon a]

upon her was held
Service on one of

ii'ff V.W Doe d.

575.

(/) See Doc d. Wi
Jiir. 513, B. C; J)oc
M; 1 Chit. Rep. 500:

(y) Ihe d. Genrqe v
0. See Doe d. Tai-lin/
Eep. iM: l)oc d. ,\(.

Sc. X. R. 70r..

(//) IkDIIjIdSS y_
Tidd, 9th cd. 1214 : Di,
Roe, 5 Dowl. 552, nni
cited

: Due d. Oshaldu
Dowl. 450 : l)„e d. Mi
3 Dowl. 577: Doe A. L
Oio. Sop iiw d. Fcni
Moore, 576. It may
"" "" wherever
attempt to effect rcgulf
frushated by the fraud



Service of ]Vri(.

£,To1/^isrt^'i:S^.S:;^1^ ^-« boon .10.

pn.s„a \nL iro^aises, to whom ttno o"houW'lIoT° """.^
ovor u,„l explained

; another cony also XiVl hil, .
"^ ^°'' ,'''^^

aftixod on the outer door or on ^n,nnn •

^'"'"''^ ^''^^° ''<'"»

pre.ni.seH; an.I thereui,on!''f t wa nm In /n"^'''"""^
1"^''* "^ ^ho

Lotion of the Court tl at duo dil^fenco ad tn""/'^'"', 'N
*^° «''t^«-

tho ton.nt resided abroad, oiaSabomW "T'' ^i'^'
^"'^ "^"^^

way to avoid being served the Pourt ^ , W- ? H^'\.''''^
«f the

would grant a ru^ nisi, thkt theVx"; eo" n hisSSV' or'" '^''l'or l.y porting &c., should be deemed g( od servk^T^
whut manner the rule should bo served r//r wVI V, '^'™''^ '"

absconded, leaving the key of the houe^in )b, "'">'"r^
^'''^

withdiroetionsthathe should let tho mV.lp^, 'T "' " ^"'^'^'•'

..daration had been serve.l on hrbrnW T'l ?i

"^"^'5' "^ "'»

l,«.u afiixed to the door of the 1 ou se the rmn.?""*'T T^'^'
'''^"^

absolute in the first instance (0. So wh t° tbo ^T'f^ ""
"i^'^

bavinjr the key of the premi es with h .,1 0^0110 u-l^ ''T"^T''
l"tter iviVncd the landlord • it was heM tl.nf t • ' ^"^I

'"^^^ ^° hy
tion and notice, by affixing^ o^w 01 tte door o7 h"

"^ ^ho declara-

bvd..avering another copy to the sol eitor^.
thM-remises, and

.he bndlord to jndgmenMgainst thi'ea ^rej etotf/T Ami "f
"°

the service was effected by passiii- the com of t^n V^"i 1
^ ^^^'™

notice under the roof of tho dwellinc- h Lo fb" f
'^''^1^™ '"^^ ^"'^

the ti„H. in the house, but re^s ig >o;ei th' ]t. 'f r'i"^
"^

the explanation which was attempted tJ ,0 Svei « "ho d.^^^ *.'

notice of the service, a rule absolute was ?'muted m sf\r'^...upon this subject, in the 12th edition';:/tSSrk'S-S
As to service in case of lunacy, see anfp r, lut 1

proceedings against lunatics, «Av.V BefL tho'jn'ji'f
*"

Ads, where the tenant in possession M-as a lunatic biff^n^^"™mitteo had lioen appointed either of her imso or «Lf ''°-""

upon her was hel.l to be sullieient {m) ^
°' ''''^^°' '^ ^^^^^'^^^

Service on one of fbo n«aim,nr,c, ,..i,„
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Chap. cvi.

Servicem case
of lunacy.

Service on one of the assignees, who was tenant in possession, was

_{<) Doe d. Luff v. Eoc, 3 Dowl
OlO.

(/) See i>o<' d. ;/7/s6« v. Jioe 7
Jur. ol3, D. C; ]hc d. Tarhn/ y
1m, 1 Chit. Eep. 500: Aiwii., 2 Chit."

(iO /^os i[ George v. i?o#, 3 Dowl.
9. bee i>,<; d. :/V,-/,^,/ V. yew, 1 Chit.

&
""x r "

''^' '^' ''^'''"'J^ ^- -^^'"^. 4

(/') hmijloxii V. , 1 Str bih
T.dd,_9thed.l211:7Wd.M'rv:
if««, Dowl. 552, (1,1(1 cases there

Dowl. 4o0: A« d. Morpeth v. io,,
DowU,,,:2^.<,-d Z«/v.7te,ld:

S^f'ii- ""-ybe geueraily
-..[.(1 in-it wherever a io;„; /f,/^
attempt to effect regular sorv co was
frustrated by the fraud or artmc^of

Service in r.aao

of bankruptcy.

4l2

the tenant, the Court would grant a

7, T'V,^'^^=,
"^"^^

l"-'"^ '^'i>"l<'K C. J.

(0 7A<,'d. *«« V. ii-oc, 8 Sc. 408:

Li- L,.. Doc d. Cottage v. ifo/- 1

N It 1-4
^'''"''''*'''^" V. ii'oe. 5 So.

W^ ^O^""
'^" •^'"'""^''* ^- ^'^^> lUL.k

-, (''') Poe d. G'tiAffrrf V. iilo*. 3 Sc

S44
. Boo d. ^ro«v/ v. A'«^, G Dowl.-' Jioev.Vrtyht, U.irnos, 190:

l)otii Juleslnaj v. /^.-.,-, 2(;hit. Rep.

i?a(//M;/f, 1 U. & p. 385: Doe d —

_

V. Roe, 7 Jur. 726, B. C. 6 June. 1843.
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Part XIII

Service on
holders of

chapel.

Service on
corpoi'iitions,

public coui-

paiiies, ice.

Charitable
institutions.

Free school.

Eoad com-
misaioners.

Service in case

of vacant pos-

session.

What a vacant
possession.

Arilonfor Piicovery of Laml—EJevtnient.

good Borvicc(/0. As t . proccediug:^ aguiust baukmpt, s« ,^,^,

^''

Tildcctment for tlio recovei-y of a chapel which was vostod in the

iniuistor. sorvico on tho chapol-wanlen, .sexton or other per.son hole -

hig tho keys, an.l fixing up tho declaration on tho c^hapel doors, ^vould

sunico, if thi minister couhl not l.o found (o). ^Vhero tho tenant m

posseskou having (luitted Enghuid, and not Wujg likely to raurn,

BOiTice Avas made oii tho clerk who was entrusted with the keys, „„

tho wife of tho tenant, on his gardener, on a person claimi,,;; a,

mortgagee, and by atlixing a copy on tho notice-board, the ( .;uit

graufed a nde absolute for judgment against tho casual cj ..tor u,).

And service on tlio .surviving lessees and the sextoness has Wa
held sullicient (7) ; und so has service by serving tho minister and

ouo of the trustees, and fixing up a copy of tho declarat u uiid

notice on tho door (/•). .

As to service of a writ of summons on a corporation, see I </. 1,

p. 23o ; and as to proceedings by and against corporations, m

""{vhei-e.^beSo tho Com. Law Proc. Ad, lSo2, tho premises wero

iu possession of a charitable association, service upon the imitrou

,,n the premises, and upon tho secretary, and a subse(iuent ucknow-

led-mont by tho solicitor to tho association, that ho had reccivud

the'\leclaration, was h'ild suificient for a rule ms, {t). A\ here p;irt ot

tho premises sought to le recovered was a tree school, and seiTico

was etfected on the master, and a copy ot tho declaration, \-c. stuck

on tho door, a rule ab.solute for judgment was granted (»). lii au

eiectmcut brought for land taken by road commissioners, service

effected upon one of tho commissioners, and also upon their cloik,

was considered insulilcieiit (a;). „ . „ ., n

13v J{ of S C, Ord. IX. r. 9, " Service of a writ of summons in

an action to recover land may, in case of vacant possession, when it

cannot otherwise he effected, bo made by postmg a copy ot tho yit

upon tho door of tho dwelling-house or other conspicuous part ut

the proiierty." , . , , ,. .

It will bo observed that this rule only apphes when servico

cannot otherwise be elYected, in which respect it differs Iroiii the

former enactment on tho subject (y). Where there is no tenant

UDon tho premises, a distinction must be taken between rases

where tho tenant has actually abandoned tho possession and where

ho still retains the virtual possession (2). In the former case

(n) Doe d. Ash v. Itoi; C Jur. 238,

B. C. : Doe d. Groves v. Moe, G Jur.

438, B. C. : I)oe d. Wyntt v. lioe, 6

Jur. 781, B. C. See Doc d. Baring v.

lice, 6 Dowl. 46G: Doe d. Johnson

v. Uoe, 1 Dowl., N. S. 493 : Doe d.

Cliddwick v. Jtoe, 9 Dowl. 492.

(0) Doe d. !Scutt V. Hue. G Sc. 732.

Ip) Doe d. Dickens v. lioe, 7 Dowl.

121 ; G Sc. 764 : Doe d. !ScoH v. Roe,

8Sc. 4G8. „ ,

(n') Doe A. Kirschner v. Roe, 7 Dowl.

07 And see Anon., T. 18.39, B. C. :

3 Jur. 400. ^ „ -^ ,

(r) Doc d. Smith v. Roe, 8 Dowl.

509: Doe d. Gray \.Roe, 7 Dowl. 700 :

Doc d. Sowers v. Roe, 8 Dowl. 292.

(.?) Doe d. Coopir.s' Co. v. J!oe, 8

Dowl. 134 : Doe d. nshvr v. Jioe, 10

M. & W. 21; 2 Dowl., X. S. 225:

Doe d. Ross v. Roc, 5 Dowl. 147
:
Uoe

d. Martyns v. Roc, G Sc. GIO.

(0 Doe d. Fishmotiyirs' Co. v. Roe,

Dowl., N '• " " ' '""

Inslitt(tion).

2 Dowl., N. S. 089 {South L Jon

Or) Doe d. Smith v. i?oc, 8 Dowl.

609 : Doe d. Kitty v. Roc. 1 B. C. 39.

(.!•) Doe d. White v. /iV, 8 Scott,

14G ; 8 Dowl. 71.

(V) C. L. P. Act, 18i)2, 8. 1,0.

(z) See Doe d. Ilindte v. Roe, 6

Dowl. 393; 3 M. &W.279:i'<"'l-



Dowl. 292.

','0. V. Jloi; 8

her V. Itoe, 10

, N. S. 225:

jwl. H" :
Unc

. GIO.

rs' Co. V. 7?w',

Chap. CVI.

Tenant to give
notice of eject-
ment to land-
lord.

A'l'ticv hy TeiKiiit tu Laudlovd.

only can tho possession lio considorod an vacant (a\ Nico dis
tinctions are drawn as to wliat is a. meant possession.' Where tho
tenant ot a house bckod it up, and quitted it, it was held that
tho landlord should treat it as a vacant i)()s.Kessiou (li). Jjut where
tho lc.-s.M> of a pubIic-hou.so took another, and removed his -oods
and tanidy, but loft beer ni tho cellar, it was hold that the poa-
Hcssion was not vacant. In the case of land, on which there is no
house or barn, it it bo known whero tho tenant lives, ho should
bo scTVod (c).

(5) Tenant to i/ire Xviice of Ejectment to Lamllor \
By the Com. Law Prcc. Act, 18,52, s. 20i», " Every ten^it to wtioM

nny writ in ejectment shall be delivered, or to who.so '.n- wlodtro
"

shall come, shall forthwith give notice thereof to his lai lord oi
his bailitr or receiver, under i)enalty of forfeitinj,' tho va^'i. ,>(' th'c"
years' imjiroved or rack rent of tho premises, demised or i.l,-. ^u
tho possos.si(m of such tenant, to the person of whom he i. .ids to
lio ivrover.Ml by action in any Cimrt of common law haviii" iuris-
(liotion for the amount." {See form of notice, Chit. Forms, p. 584.)

(6) Appearance.

Liij Difemlant named in H>(<.]—Tho appearance by a defendant
namoil m the writ is entered in tho same manner as in ordinary
cases. See ante. Vol, 1, t'h.XV.(d). ^

Tho defendant, or any or either of them (d), may appear as
required by tho writ. A tenant is not bound to appear oven
althini-h his landlord offer to indemnify him (p) ; nor can the
lanilloia appear and defend tho action in tho tenant's namo, without
his couwut (y) ;

and if he do, tho appearance will bo irregular and
it may be set aside [</) at tho instance of tho tfuant.

"
'

JK^nf'oJn i^r ""* ""'""1 '" "V'-l-By B. of S. C, by landlordOnLXll.r. 25 [h], "Any person not named as a defendant in a person not

Villi

By defendant
named ia writ.

Appearance by
defendant

;

or
per
named in writ.

Hid-mrx V. Foe, 7 Dowl. 326 : Doe d.
Jlkins \.J!:)e, 2 Chit. 179; Doe d.
Timol/ii/ V. Jlue, 8 Sc. 120 : J)oe d.
('Mpjirmhde V. lioe, 7 C. 13. 125 : Doe
d. /.())(/ JhrHiigliiii V. Cock, 4 B. &
C. 2.W; Due a'. lIiiiKon v. liuc, 1 D.
k L. GoT.

('() See Doe d. Sehorell v. lioe, 3
Dowl. fifll ; 2 C. M. & K. 42, noni.
l)u( J, Shoieell V. Jtoe : J)oe d. Kor-
mai) V. llrtr, 2 Dowl. li'J!), 428 : Doe
V. llijr, 4 Dowl. 173. .See Isaaes v.
Liomuiid, W. X. ISSO, 75 (0. A.).

(4) lliif d. DarHiintoH (Lord) v.
Cod; 4 13. k C. 259 ; Han-. L. k T.
827.

(<•) Simirie V. Beut, 2 Str. 1064.
{<l) As to tlie effect of tlio wife

of the plnintitf appearing to defend
an action of cjectnieut, see Doe d
Minrjiiii V. J)niy, 8 Q. ]}. OS-t. As to
the mode of ontfring an ap|ir-nrFiuce,
iu geueral, see Vol. 1, p. 254. A fonn
of memoraudum of appearance, with

the impressed stamp for one or
more defendants, can be obtamed
at the luliiiid Hevenuc Office, Koyal
Courts of Justice. The fee iiiiyable
for eacli defendant is 2,«. \Vhere
there is only one defendant, the
stamp must be imiutssed ; but wliere
tho appearance of more than one
person is entered by tho same memo-
randum, tho fees for all persons
beyond the first may be denoted by
means of impressed or adhesive
stamps. See Orders, po.st, Appendix.

0) liiyhl V. Jl'roiii/, Barnes, 173.

.(/) 'i'"'' d. Jones v. Doc, Barnes,

(;/) 2 Sellon, 179; Barnes. 39:
Doe d. Tiinitr v. Oec, 9 Dowl. 612.
See Vol. 1, p. 100, as to a solicitor
defen(bng an action without autho-
rity.

(A) Sec former enactment, C. L. P.
Act, 1852, 8. 172. In LonybonDie v.
luher, 47 L. J., Ch. 379; 38 L. T.
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Paet XIII. writ of summons for tho recovery of land may by leave of tho Court

or a Judge appear and defend, on filing an aftidavit showir" „ he

is in possession of the land either by himself or by his ton .

'

This rule is for the purpose of preventing collusion bel >veen the

plaintiff and the tenant. It is submitted, that a liberal construc-

tion will be given to it (/) ; and that the Court will allow tho heir

or devisee of the landlord, although the heir oi- devisee has never

been in possession or received rent (A-), a remainderman under tho

same title with the original landlord (/), or a mortgagee (;/(), to

defend the action.

Upon an application to bo allowed to appear and defend under

the above rule, the Court will not consider nice questions as to the

applicant's right of possession. It is enough if a prima facie case

be shown b' afMavit, stating that the applicant is in possession Ly

himself or his tenant (n). It seems that a tenant by elegit, wlio hiu

recovered the premises in ejoc^^ment against the tenant, but hiw

never been put into actual possession, will not be permitted to come

in and defend (/;). In ejectment by tho devisees of a person who
had died seised, and had let in as tenants the defendants, who had

(since action) paid rent and attorned to the plaintiffs, it was hekl

that certain persons who claimed to be entitled to an estate in

remainder in fee, but who had never been acknowledged by tho

tenants, were not entitled to bo let in to defend as landlords, tlicy

not being, by themselves or their tenants, in possession of tlio hm'd

in question (o). It seems that a lanulord residing out of tlio juris-

diction of the Court, who can satisfy tho Court or a Judge that ho

is in possession of tho land either by himself or his tenant, has a

right to come in and dofond without giving security for costs (;/),

The following cases were decided previous to tho Com. Law I'roc.

Act, 1852, but are for tho most part now applicable :

—
"Where a lord,

claiming by escheat, applied to be admitted a defendant in an iictimi

brought by one claiming as heir, the Court directed tho lord to

bring an ejectment, and the heir to bo admitted to doi'ond; and

said that, if the lord refused, they woidd discharge his rule to he

admitted ; or if tho heir refused, they wouhl allow tho lord to

defend ('/). But a mortgagee would not be permitted to eimie in

and defend as landlord, unless he was interested in tho result of tlio

action, and was not put ft)rward merely to further tho ])urposes of tho

tenant (r). And if tho question was whether the party chiiniiiii; as

landlord were landlord or not, as if tho heirship of tho party

claiming as heir, or tho will under -^-hich the party claimed to ho

216, it WSR held, that an eq^iitable

tenant for life in ])o.sses8ioii was tho
proper person to dcxeud au ejectmeut
against the tru.s es.

(() JJoe V. Jlirc/imnn, 9 A. & E.
609, per Colrrkh/e, J.

(Z) Lovelock 'v. Derncasier, 4 T. E.
122. And see . r. R. 783.

(0 Lovelock V. Dancastcr, 3 T. R.
783.

{ill) Due d. I'ifuard v. Cuoptr, H

T. R. 645 : Doe d. TuoIj v. Hoe, 4

Taunt, ''el.

(ii) Crofl V. Lnmhii, 4 E. & B.

008 ; 24 L". J., Q. Ii. 7S.' See mnqt-
son V. Tondiiixon, 11 Ex. 112.

(») Whitivorth and (iiiotkr v.

llumphrrij and others, 5 II. & N,

180 ; 24 L. J., Ex. 113.

(;)) liHtler v. Meredith, 11 Ex.

185; 24 L. J., Ex. 231), I'arke, B.,

diss.

(7) Fairclaim v. iS/iii)iitit!e,3Bnn.

1290.

(r) Doe (1. Pedr.ii/ii v. Itoe, 6 Biiig.

613; 4M. &P. 437.
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devi.^00 TOS the point to be contested, tlio case did not fall within Chap. CVI.
tlw meaning of the enactment, the 11 O. 2, c. 19, s. 13 (s). Where
tho tenant came into possession under an agreement with tho
lessor 3f plaintiff for a term of years, but afterwards disclaimed
th.' tenancy, the Court held that a stranger claiming title should
not b.) admitted to detond : or that if ho happened to bo admitted
ho should not 1)6 allowed to impeach the title of tho lessor of the
pluinti.f, oi- to set up any other defence than that of which the
tenaut might have availed himself had he appeared (t)

li there are several actions brought by the same person against Order to an-
diftcrent tenants, and a party is desirous of defending all such pear, &c. as
actions ,

landlord, lie should obtain an order for such purpose in landlord, &c.
eacli ac .on(?0. If there be any irregularity in tho order, or it bo
olitained by a party who has no right to appear in the character of
landlord, the Court or a Judge will discharge it, on an application
made m due time(r), and generally with costs. The order is
obtained on an ex parte application to a Master at Chambers
As to setting aside a judgment by default, and allowing a land-

lord to defend, see post, p. 1218.

i?y Onl XIL r. 20 (|/) " Any person appearing to defend an Appearance as
action tor the recovery ot land as landlord, m respect of property landlord
Avhereof he is in possession only by his tenant, shall state in his
aj)])eannK'o tliat ho appears as laiuUord" (i/).

IW Ord. XU. r. 27 {z), "Where a person not named as defendant
ill any writ ot summons for the recovery of land has obtained leave
of tho Court or a Judge to appear and dofeiul, he shall enter an
appearance (rO, accoidiug to the foregoing Eules of this Order
intituled in tho action against the party named in the writ as
detendant, i.nd shall forthwith give notice of such appearance
to the pbuntifl"s solicitor, or to tho plaintiff if he sues in person
and shall ut all subscijueut proceedings be named as a party defendant
to tho action."

Litmth.i/ Defence (0 part of Land chtimcd.]—By Ord. XII Limitlno ,^p
r. 28 (i,, ''Any person appearing- to a writ of summons for tho fence ou an"
recovery ot land shall bo at liberty to limit his defence to a part pearance to
only of tho pr(1peity mentioned in the wi'it, describing that part 1"^*'* °* ^'^^'^•

with reasonaWo certainty in his memorandum of apjjearance, or
HI a notice intituled hi the action and signed by him or his solicitor
Such notice shall be served within four'davs after appearance; antl
ail appearance, where tho defence is not limited as above mentioned
sliall bo deemed an appearance to defend lor the whole."

*

by Onl XI I. r. 2i), " Tho notice mentioned in the last preceding
lailo shall be in the form No. 3 in Appendix A., Part II., with
such variations as circumstances may require." See the form in
LhiUij s Forms, p. 584.

(») Seo Fainlaim v. fihnmtitle, 3
Burr. I0II4; lovelock v. Daiicastev,
3 T. 11. 7s;i.

(0 Hoc d. Kiiiqht V. tSmtjI/ie, 4 M.
i:S. ;jl7.

(«) S.'o I)oe d. Faithfnl v. i^w. 7
Dowl TIN.

(.!) Seo7)o(! d. Jfarwnoiiy. Unpen-
f"«, Ad. Eject 260 : I)oc d. Carry.

Jonquil, 4 Sc. 370.

(//) Soo former enactment, C. L. P.
Act, 1852, 8. 173. Soo form, Chit. F.
p. 580.

{:) See fonuer rule 113, H. T. 1853.
(ii) As to flu? niniln nf enteriii'' .an

appearance, sou auto, Vol. 1, p. 254.
(b) See former enactment, C.L. P.

Act, 1852, s. 174.
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Part XIII.

Judgment in
default of ap-
pearance.

Affidavit of
service of

writ.

Action for Recoverij of Land—Ejectment,

The defendant should take caro to limit liiw defence to that pnit
of the projoerty for which ho intends to defend, when he dor;; m,t
wish to defend for the whole ; otherwise ho may ho made liable for

the costs of the action, although he succeed as to that jiart of the

property which he really claims or intended to defend for (c).

Want of reasonable certainty in the above notice does not millify

it, but is only ground for an application to a Master for betto
particulars of the land defended for.

(T) Judgment in Default of Appearance,

By Ord. XIII. r. 8 (cZ), " In case no api)cnrance shall bo entoroil

in an action for the recovery of land, within the time limited bv
the writ for appearance, or if an appearance be entered but tlie

defence be limited to part only, the pluintilf shall l)o at hbortv
to enter a judgment that the person whoso titlo is assorted in tLo
writ shall recover possession of the land, or of the part thereof tu

which tlio defence does not apply."
The Judgment is sigi;.3,l in the same way as an ordinary

mont for default of appearance. {See the form, Chit. F. p
As to judgment in default of appearance in general, see ante,

p. 259 et seq, '

The plaintiff canD(jt sign judgment for his costs. The reason
for which probably is that ho might name as defendants persuns
who do not claim, any title, and who are not in possession. As to

his recovering such costs in an action for mesne profits as conse-
quential damages, see post, p. 1251 (c).

liy Ord. Xlil. r. 9, "Where the plaintiff has indorsed a claim
for mesne profits, arrears of rent, or damages for breacli of con-
tract, upon a writ for the recovery of land, ho may enter judgment
as in the last preceding Euh, mentioned for the land (/)

;'

and m:iv
proceed as in the other prjcediiig llulcs of this Order luentioueil

as to such other claim so indorsed."
These rules are referred ii.^ ante, Vol. ], p. 2()2.

Before signing judgment plaintiff must file an affidavit of scrvioo

of the writ. See ante, I'ol. 1 , p. .>U0 {</). The affidavit sbould bo iiiado

by tho party who efiocted the ser\ ;ee, though perhaps it may bo made
by one who was presenl at the tin.o of the service, and nho siiwand
heard what took i)lace {/i). It must state when, wlu're, bow and by
whf)m service was effected. (Crd. LX VI J. r. 9, ante, Vol. 1, p. :i(iO.')

The affidavit should bo properly intituled in tho Court and with
tho names of th(^ idaintiff and defendant. Where tliero aro more
than one plaintili . defendant, it is sufficient to give f bo full name
of tho first, and state that there aro others (/). Invertiii"' tho order

590.)

lo/.l,

(c) See post, p. 1220: Doed. Ddvvn-
port V. lihodes, 1 D. Ac L. 2t)2 ; 11
M. & W. COO.

{d) See former enactment, C. L. P.
Act, 1852,8. 177.

('•) See Miii-rix v. Harm, 1 Wils. 1 ;

2 Str. 1180: Si/monds v. J'oa,; 1 C.
& J. 20.

(f) Onn imlKrocnt will he aiirnod,
whicti, as to tilt' land and uuv li(iui-

dated claim, will bo final, and as to

any daninRcs claimed, interlncutory.

As tn the mode nf proci.'ediiifr on

an interlocutory judgment, see ante,

Vol. 1, I).
2W.

(ri) See liitt. p. 8.

(/i) (,-n„>/li//r V. ISmlfdk, 2 B. k V.

1 20. Hut see Ih,,- d. lluinw v. Ri«. S

L. J. (X. S.), (J. P. Id.

(0 Ord. XXXVIir. r. % .".>it<'.

Vol. 1, p. •l')l: cp. Diif d. C'oNsimv.

lioe, 4M. & W. 68; 7 Dowi. 53:
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of the plaintiffg is of no consequenco (/>•). Perhaps, if tho wrt Cuap. CVIdtsmbcs the p ainti t as smnj? as oxecutor, assi-neo &c ho noprl
—---

„otte.o.lo,scnbea in tho title of tho affid<;vit(0 mere beforei\^am.La.Proc.Act^ 1852, the decLaration cJeLibed th; et^?
of the pluintift as A. J3. C., known at the time of the demise asA K, an afBdavit o senuco describing him only as A. B. ^?s Lid
sulhf.flnt JJoforo the Com. Laio I'roc. Ad, 1852, it mis necessarv
to swear to the service being on tlio '^tenant in iJsZonrlSi
Dieroly statmg a service on ho ^'person" in possession, or upon aperson whom deponent behoved to bo tenant in possession 4smsufheiont {m). bo stating tho service to have been on the traTnt'^asaemtur" would not snHiceC); nor would an affidavit thatheservicowas on a tenant in "/../.;" posscssion(o\ i^iron the"occupier' [p) Eut it is apprehended that it will' now sifflcosm.ply to swcnr to a service on ho defendants, stating them to be
tho temmts or pei'sons in possession. Where, before the Com. Law
I'm:. Ad, 18o2 the promises wore used as a gambling-houso and
It was impossd,le to gam access or information, a rule ./5 was
before the Act, granted on an affidavit, which staged service on thotenant m possession, as deponent believed (<y). The aflidavit must
also be certain an. positive as to the person served (r) A Iffikv tetahng deponent to havo "personally served J T W FTP
anc C. T., the four persons in possession, with true copies 'of" thedecaration was hehl, before tho Com. Law I'roc. Ad 18

5°
not

suHiciont; it ongh', to have been sworn that each w1 'p rsoVia lyserved (.)
;
but, as we have seen, ante, p. 1209, an affidavit^of sen iVaupon onoot several joint tenants will sullico, if it be sworn thLt

.h y are such. An affidavit of service on tho wife, ""s sheinformed deponent, and as he verily believes," was deemed sufJi-

AVlioro several tenants have been served with conips nf ihn en^«
wnt, one affidavit of the service on all is sufficientSxt fffXTtas we have just seen (..;,m), must, in general, RtatetLservYceupon each of the tenants separately (,r).

service

Af (1. Thoni V. Jioe, 7 Sc. 172:
Jioi' d. I'ri/iiii V. Jim.; 8 Dowl. lUO :

Jhe d. rviiiitiKjlon v. BurrdL 16
L. ,7., Q. B. lilHi.

(/) hu( V. Butcher, 2 Chit. 171

:

Iiw d. Muutgomery v. Itoe, 1 D. & L
(i'J.j.

(/) Doe d. Jcids v. Roe, 2 Dowl. 63.
(w) Tidd, 1215: Dney. Hoc, I Cl,it

licp. o74: ]h,v V. Jidd/itlc, 1 Cliit.
i"li. 21.) ; Id. ,50.3: Jhc d. ()!iUiam \
Ii<ii\ 4 Dowl. 714: Jhe d. Francr y
y^'«, 5I)owl. 720: Jioe d. JMI.,/ v.
nMcoek, 2 Bowl., X. 8. 1 ; /^(, d.
Utorij V. Hue, ,') Sc. N. 11. 838.

(«) T)oe V. Jloe, 2 C. & J. 4,5- 1
Dowl, 295 SeoJ)oed.J{iff/,!/y.j{oc,
i Dowl, 14.

^ ./ 1

(") Jlic d. (Mmldiston V. Jloe, .'iOth
Apnl, I,s;i2. (j. B.

/•«- d. Jado, V. lu
,
4 Dowl.

60!*. And see JJoc d. /o;;,.,v V. ii-o,

Dowl. 226: Loed.jj,iirrotvs V. 7i;o(^ 7

iq) J)uc ([..Gamje v. T?,;,-, 3 Dowl.
ir ,^'^'.''. ^^'"^ ^1- Il!<itti:r V. i.'oc, 5
iJowl. O.),').

'

,S!'\Y"''\'"''''
V. i/»^/„.,o Barnes,

ji'/-
J«i'<'iii!n: ''ne„smitli,-Ba.rm9,

t/ o,,'
"•*''//;«/,/;,,* v. AV, 1 Chit.

?[• *1.-, 1 :/'""!• >V""VA V. A«,. 1

?D^w,:;'^: ^^';^7l!-

'"•""^^ '• '''-•

102. Jhc d. Cw/: V. 7i'w, G Sc. N. R.

loi'-*
«'''"'

'1; •^'i'''^
^' ^'"- Barnes,

194. So,, i^fl, a. j,,„;,i,„ ^ j^ ^
Dowl. 1155.

00 2 S,dl. Prao. 178. Sen Bnc d.
I uricu V, line, 2 DnwI., N. S ry>

gQ
(') -'^w'^' d. Z«,(/brrf V. ieof, 8 Dowl.
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Setting aside

j tidirrneut by
default, &c.

Whore
regular.

Where irre-

gular.

Action for Recovery of Land—Ejectment,

Whoro the service is good, but the affidavit defective, the defect

may generally bo remedied by a supplemental affidavit [y).

Setting aside Judgment hy Dc/auU.^—At any time before tlio writ

of possession is executed, a Master, upon an affidavit of iiir-rits,

may set aside or ytay the proceedings, though the same bo r^'gular,

on payment of costs, and let in tlie tenant (z) or other jjursou

claiming title («) to defend the action. This indulgence to puvties

will sometimes be granted after execution executed (i), wlioru there

is no laches in making the application. The Court have sot aside

a regular judgment and writ of possession executed, on an iitlidavit

by the solicitor for the landlord and tenant, that he liad received

instructions for entering an appearance, but had neglected it, rnviiig

to matters personally affecting himself, which had provoutod his

attending to it(c). In another case, a judgment by default was

set aside after execution executed, on the ground that thcvo liud

been no notice given to the landlord by the tenant in possession of

the premises, and consequently no trial of the merits ; and the

terms made were, that the landlord should i)ay costs to tho plain-

tiff, and that the possession should be, in the meantime, retained

by the latter ((/) ; and in a similar case, where the toimut was

brought before the Court, he was made to pay tho costs (<). And

in cases of collusion between tho plaintiff and the tenant, th" Court

will always thus interfere (/), and in most .cases will order posses-

tiun to 1)0 restored. A stranger to tho action injiu-iousl\- utfected

by the judgment may ajiply by summons to sot it ;'-^ide(a).

\\ni3re the landlord, after notice to quit.^ brought an e; 'i-'int

against the tenant, and obtained a verdict, and the la. • ^till

continuing in possession, he distrained on hin.i for rem whieh

became due aftei- the verdict, and which he paid, it was lield, that

the execution in tho ejectment could not bo stayed, as tin; tenant

should have disputed "the distress ((/). If the Court or Ju(l|i;o will

not interfere, then tho landlord's or tenant's remedy is to briuj,' an

ejectment and try his right (A).

If judgment by default be signed irregularly, or sooner than the

(v) 2 Sell. 99; Tidd,.1216.

{:) l)Of d. MuUarkdi v. Roc, 11 A.

& E. 333: Ahok., 2 Siilk. 516 : Ihhhs

V. I'amr, 2 Str. 975: Ducy. Trough-

ion V. Roe, 4 Burr. 1996.

UC) Jacqiicn v. Harrison (0. A.),

12 Q. B. D. 165 : 53 L. J., Q. B. 137 ;

SOL. T. 216; 32 W. K. 470.

(/y) Ad. Eject. 223: Bohhsv.Fasm;
2 Str. 975, where tho Court observed,

groat iuconvcnience might arise from
changing the possession; timber

might be foUed, &c. Mosoii v. llu<fff-

son, Barnes, 250: Doe d. Groccm'

Coiii/xiui/ v.Jloe, 5 Taunt. 205: Doe
d. Mullarkeij v. lioe, 11 A. & E. 333 :

Doe d. ,S/u(ir V. Rue, 13 Price, 260:

Doe A. liinri'iii v. Roe, 1 1 Prion, 507 :

Jloe d. Jli'i/ri 'kv.Roe, 2C. & J. 682:

Doe V. Ali/erson, 4 Dowl. 701 : Doed.
I'oole V. Willcs, 6 D. & L. 253 : Doe d.

Zerlffer v. Roc, 3 Taunt. uUfi: Good-

title V. lUtdtitlc, 4 Taiiut. 820: Ihe

i\. Tliomjjson V. Roc, 4 Uowl. llo;

3 Sell. 178.

((') Doc d. Sthaw V. Roc, 13 Price,

260 : Doe d. Mid/ta:' ci/ v. Rjc, II A.

& E. 333.

(rf) JJce d. Iiiqrnm v. Rnc, II Price,

507 : Doc d. Mcyrick v. Roc, 2 C. i:

J. 682 : Doc d. istriitfucd v. Hkvl 1

D. & L. 101.

{c) Doe d. Troughtoii v.

Burr. 1996.

(/) See T>oc d. Grocers' Coh.i.

Roc, 5 Taunt. 205 : UoodtMewhad-
title, 4 Taunt. 820.

(y) Doe d. Ilohncs : Bavins, 2

Moore, 581.

{//) Sue 2 Sell. 230; llarr.L.&T,

708.



Pleadings.

practico of the Court warrants, it will be set aside on appUcation bv
the tenant or tho landlord (v).

i'i^uvatiuu uy

As to restitution, see j)05^, p. 1229,

1219

Chap. CVI,

Kestitutiou.

(8) Pleadings.

Before the Judicature Acts there wero no nlmfi;no.= ;„ „ i-

of oiecrn^nt. But since those ActsTa^aftS^^^

again^t a tenant or persons clailninrrulSo'/^Zant'UotS cS"^^'^*
°*

has expu-cd or has been duly determined by notice to quit, theTritmay bo specially indorsed witli tlio statement of eliim and no
further statement of claim is necessary (.ee fulh, i d l^sn?
In other cases, the rules as to the delive^U' l l&/^^t ll ell S"
reteiToil to ante, \ul.l, p. 288 et seq., apply

i-wim,

Forms of statement of claim are given in the Appendix to the
B. ^. t. {k._ Ihe statemoiu of claim must state all tho mateS
acts upon which the plaintiff intends to rely, and should tmce his

title step by step from the po-sou under whom ho claims?/) Amere general statement that by assurances, wills, documents andpants in the possession of the defendant tho plaintiff is ontitkd to
the land will not suffice, and may be struck out as emljarrassho- r/?
As a general rule, the t tie should be deduced frorthe laSioi

Wo have already seen, ante, p. 1207, what causes of action can bojoined in this action. " "'-

The (l(>feudunt must deliver a dufouco as in nrrllnn,.,, „„f ,

equitable estate or right or ho claims relief upon aL enu^t^iblegiuund against any right or title asserted by the plaintiff' i,,f
except m the cases hereinbefore mentioned, it shall bo sufficient totateby way of defence that ho is so in possession, and iSI beU,kuo he,,nphed^nsuch stakment that /J denies, or does not admittkalh/aUons o//act contained in the plaintiff's statement ofcSHe may nevertheless rely upon any ground of defence whiv'v, ^t
can prove except as hereinbefore mentioned." U-°doiMil ^ulowhere tho detendunt relies upon an cputable title, he m t Htefully the material facts and assiu-anccs on which ho iSiesSIhe words printed in italics are now and merelv e^rnrol Jt f ^

^'

held to be implied in tho former rule (o)
^ '^''"

W See Doe d. Vernon v. lioe, 7 A
&E. U; 2 X. & r. 237. And see
Mtitlt (\. Jfi/n-eir V. Jiad/illc, 9
Cowl. 1009 ; Doe v. Uedffes, i D. &

{/) Seefoi-ms, Chit. F. p. 135.
(/) r/iilipps V. rhdipps, 4 Q. B. D.

12,;;i9 L. T. 32!), 6o6 : Duvu v.
./;;."*, 2G(;],. I). 778; ,>;! L. J., Oh.
-3:oOL. T. llu; 32 W. K. 40G

:

ll'4nm V. Iliclmii, Ir. Q. B. D.

f,.j}''
^" ^^^*', '"'^"^'° see form:

SeMion X. Cmley, Jr. Ex. D., 64

Lveli/n, 42 L. T. 248.
On) See Chit. F. p. 151.

2" \V. U^'li"
^' '^"""''' ^°^- ^- ^'^<

Dtii'.t'nyd •(" v. McJntdh/ (ir. L.'
8 App Ctts. 450 ; 52 L. J., Q. B.' G5249L. T.207: 31 W. T?. si7 ''"''^
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Counter-
claim.

Judgment

'

default of

dofeiictj.

Particulars of

laud.

Particulars of

premises, &c.

Action for Recovery of Land—Ejectment.

Tho (lofendnnt may sot uji a counterclaim, as, for instancu, for

specific perfonnanco of an a'rraoment for a 'ease. Eat prohablv,,

countorclaiin wonld not be ;illowerl, nnks-. connocti.d with Xh

ori-inal cause of action
( p). Ord. X VIIl. > • 2 .ante, p. 12o;), as to

joinder of causes of action, applies to a coujittv.iaim {q).

(n) Judijment in Def<niU af Def;-re.

By 7?. of S. C, Ord. XXVII. r. 7, " In an action for the vpcoyery

of land if Ihi defendimt makes default as mentioned )v l{ulo2,

tli('plai""i:r may cnto." a judgment that the person whos- titlo is

asserted .:> tho'y.'rit of summons shall recovor_ possession >/f li„

land, with lili i'oM'.."' Tho default mentioned in Rule 2 (c) lieio

referred to iti doiault in delivering a defence within Die time

limited for tl\>it ''.'•pose.
, • ,

Ly r. 8, "Wlw.i tho plaintiff has indorsed a claim lt mesne

profits iir'roiirs of rent, or double value in respect of tho itemises

claimed or any part of them, or damages for breach of 'ontvact

upon a writ fov the recoTcry of land, if tho defendant mak^ lefault

as mentioned iu Kulo 2, or if there be more than one dci! mlaiit,

some or one of tho defendants make such default, the plaint) 'i may

enlfr judgment against the defaulting defendant or deteu'iants

and proceed as mentioned in Eules 4 and 5 " (?•)

Whcro tho defence purports to offer an answer to part on; oi

the claim, tho plaintiff may apply for leave to sign jndgineut for

that part of tlie claim which is unanswered (see It. oj S. f.,

Ord. XXVII. r.d){s).

(10) Particulars.

Particnlars.'\—li thero is any uncertainty as to what prnporty

the action is brought to recover, a Master will order bettor pai tRulai>

of the same to bo given ; and so, if there bo any douljt m respect of

what property tho defendant defends for, further particulars oi

same may bo ordered {t).
.

i.- ^ u
"Where there is anv doubt what premises the action is brmifrlit

to recover, an application should bo made for better particulars of tho

iremisos otherwise the defendant may defend for priMiiiscs whi.h

lie does not intend to defend for, and to tho possct^siou of fl-lurli

ho is not entitled, and thereby hise tlio costs of tho actum, altlioiiL'li

he has a good defence to the part ho intended to defend for. 'ihe

order for better particulars is obtained upon a sunimous taken out

in tho ordinary way (?f). It would seem that the suiniiious may

bo taken out before appearance. Tho order does not, it seems

operate as a stay of proceedings unless thero is a clause o tliat

effect (x).

I

(;;) Fitzgerald v. '' . 6 L. B.,

Ir. 326 : ifUduic v. .'• • dl, 8 L. E.,

Ir. 168 (C. A.): Cu,t;^ v. Chris-

topher, 8 L. R., Ir. 252, aihrmcd 10

r,A 'rnnipfnii V. rrrslnn, 21 Ch. D.

;:<;<; 51 L. .T., C'li. (iSU ; 47 L. T. 122 ;

30 W. li. 503.

(>•) Ante, Vol. 1, VV- 328 et Bcq.

«. is;;,Sen Gossett v. Cun . i

131,V.-C. H.
(.s') iVjite, Vol. ':

. ;

(0 See C. L. 1;. i

Doe d. iSa.rton v. Tii.

(»/) See foi-m of

oriler, Cliil. rurms, p. 6o7.
^^

(x) See Doe d. Itokrls v. /r., -

D. & L. 073.

^ is52,s. 195:

•, .lO.B.SWl.

SUIWIlCli- .'lU'l

Oick, Dowl. 724. tic

I f f t I ' ' T



instiiiu'i-, ;.ir

t prolmbl'

(;!l with tllC

. 12o;), asto

IS",

I'articiilars. jqoi

lu so)no c.:.<^^ it may bo aJvisable to obtain an order for parti- Chap. CVI.
cuhtr. or thu pieinuses doleiidoa tor. Such ordor is also obtained
lioiii ii Master on a summons.
Wlioro the aution is brought for a forfeiture by broaches of Of breaches of

covenant &o particulars of the broaclies complained of are usually covenant, ice?
co; t.mtd m tlio statement ot claun, but a Master, upon summons,
^iU, It ru'cossary, order the phuntiif to give the defendant, after
apvearuiijo entered, particulars of the covenants and broaches &c
„„ -.vhah tuo iorfeituro is founded (//). Whore, in ejectment by
iuudloidagaii; St tenant, particulars of broaches of covenant are
duhveiL'.l, lor soiling hay and straw off the land, removin- manuro
auil nuu-cultivatioii, evidonco of a broach of covenant" by mis

'

mana^'cment in ovorcr(;pping, or by deviating from the usu'il
rotation ot crops, is inadmissible {z). In ojoctmeiit broun-ht by
remanulorniau against lessee of the late tenant for life on the
ground that the lease was granted under a power not properly
executed, a Master will if necessary, order the plaintiff to yivo
particulars of the alleged defects in the execution (aj.

(11) Staying Proceedings.

Stayiinj Proceedings, ,i-c]~Vi>on the application of a defendant Staying pro-
in a second action ot ejectment, brought by a person claiming under ceeLgs?^
the same title as the plaintiff in the iirst action, a Master at
Chambers on a summons will stay the proceedings until the costs of Until costs ofh. farst action are paid(i), eyeii though the parties are not precisely formez aetiou

I the same, provided that the titlo m both actions is substantially the P^id.

I .amo
'J>).

Jhus, whoii3 the first action was brought by the fatW of
fe he present lessor of the plaintiff claiming by the same titlo against

iio iiresont detendant s latlier (e) ; and where the first action was
brought by an insolvent, the second ejectment beinj? by his
assignee {d) the proceedings were so stayed. And the proceedings
would be stayed, although the lessor in the first action was dis-
charged us an insolvent while in custodj' under an attachment for
nou-paymeut ot such costs (e), or although the second action were
not tor the same lands as the first, provided the same titlo was in
dispute (y). And it was not material, in this respect, in which

(,'/) Doe d. Jlirch v. P/iil/ips, G
T. It. 597 : Tiiiiii/ v. Moody, 3 tiiug.

: 10 Moore, '23'i ; tiowlcr v. IHtcli-
chck, 5 Dowl. 724. See fonu of ijar-
ticulars, Chit. Forms.

(:) Doe (h niumdl v. Broad, 2 M.
&Cr. 5'2J; 2 So. X. R. C85.

{(>) Doe. d. Lord Eyrcmont v. U'd-
hams, 7 Q, B. 080.

(4) Tiehburne v. Montyn, L. E.. 8
C. P. 29; 41 L. J., C. P. 113:
i^«nvy ,1, lieal v. Balier, 2 Dowf.,^ S. 75. And sec ])oc d. Hailei/ v.
limmit, 9 Dowl. 1012, iu wliich case
It was held that the lessor of the
liliiiutiff, iu answer to a rule to stay
liroceediiiffs ujion the above L'roiniil.
Mnl uut sliow iiiider what title hii
trauus: it is sufficient to show that
" does not claim under the same

title whicli was previously litigated,
heo also Doc. d. MitM v. lioe, 8 Dowl.
444 : JJoc d. I'uichard v. lioe, 4 East,
oSo: Lord Vonuiysbi/'s vtm; 1 Str.
048.

(() Doe d. Fchhn v. Hoc, 8 T. E
Olo. And see Due d. I'iucluod v.
Jioc, 4 East, 585 : Doc d. Cliamhers v.
Law,2 \V. Bl. 1180: Docd. llumUton
V,,-'',","'"''!'^ ^ ^tr. 1162: Doc d.
lihukburn v. Utaiidin/i, 2 Dowl., N. S.

(,d) Poe d. Standish v. Hoc, 5 B& Ad. 878.
'

(tf) Poc d. Peightey v. Harland, 10
Ad. & E. 701. And see Lkiiii v.
PcHH. Barm-s, 180: Htdwvliv. Ciurkc,
3 Ex. 204. '

T, U\ -^''^^"* ^- ^^"O^^ ^- ^>'9<:h 6 T.
E. 740 : Doe d. UciejMcy v. Harland,

J I r t T ' t T
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WTien not.

Action for Recovery of Land—Ejectment.

Court the former action was (y), or whcthoi thero was any plea or

conscnt-riilo in tho former ejectment, or whether the lessor in the

former ejectment ever entered into the consent-rulo (/<). And

where a clefeu(Uint in ejectment, who had improperly obtaiuod a

tenant right to proportj' sought to bo recovered, was held estnppe,!

from disputing tho lessor's title, and he afterwards brought another

ejectment in respect of property part of tho same estate, lie w,is

compelled to pay tho costs of the action in which ho had bwn

defendant, before proceeding (»')• Also, where the defendant, uftcr

verdict against him, brouglit a writ of error, and, i)onding the writ,

brought a new ejectment to recover tho same promises, the Court

stayed proceedings in the now action until ho quitted possession,

or tho tenants attorned to the lessor of plaintiif in the former

action (/>•). Besides tho costs of tho former ejectment, tho Court or

a Judge would in some cases also obligo tho party to pay the aaU nf

the action for mesne profits (/); ,but in no case would they obligo

him to pay the daimKjcs in such action, however vexatious tho

proceedings of the lessors of tho plaintiff might have booii(m;.

But if tho lessor of tho plaintiif, upcm discovering a imiterial

mistake before trial, abandoned that ejectment and LiouL'ht

another ()i). or abandoned his suit in one Court and l)iouf,'ht a

new action in another (o), tho Court or a Judge would not stay

proceedings until tho costs of the former action mxto piinl,

particularly if the proceedings did not appear to be vexatious
(
/:\

Nor would they stay proceedings if tho first action were brought

without the authority of tho lessor of tho plaintiff so that ho

could have had no control over it (7). Ho, if tho plaintiif mio

nonsuit, &c. in the first action, by tho fraud or perjury of the

other party, the proceedings would not bo stayed in the second

action (?)• And the Court refused to stay proceedings in iin

ejectment, luitil tho taxed costs of a suit in equity brought by the

same party for the recovery of tho same premises were pahl [s\

AjuI tho Court refused to stay tho proceedings in a writ of right,

until the costs of a prior ejectment for tho same property woro

10 Ad. & E. 761 : JJoc d. Brayiie v.

Bather, 12 Q. B. 941 ; 18 L. J., Q. B.

2, where tlio wife was made one of

the lessors of the plaintiff in the second

action, and the ojectnients were
against different det'eiulants : Tieh-

bonie V. .Mosfi/ii, L. K., 8 C. P. 29

;

41 L. J., C. P. 113.

((/) Lord Coningsby''s case, 1 Str.

548 : Grumble v. BoJilij, Id. 551 ; 8

Mod. 225: JDoe v. Law, 2 W. BJ.

1158: Anon., 1 Salk. 235: Doe d.

(,'artlicw V. Brentun, 6 Bing. 409. See

Wade V. Simeon, 1 C. B. 010.

(A) Smith V. Barndrdistoii, 2 W.
Bl. 904 : Doe v. Langdon, 5B. & Ad.
864.

(0 Doe V. Shad'veU, 7 Dowl. 527

:

Thrustout V. Holdfant, 6 T. E. 223:

Dne y. .S7rv ).»«», :\ B. & P. 22.

(A-) Fenwick v. Grosvenor, 1 Salk.

258.

{I) Doc d. rinchard v. Roc, 4 East,

585 : Doe d. Green v. I'uckcr, 2 Dowl.

373.

(»)) Doe d. Church v. Barckij, \')

East, 233.

(«) Short V. King, 2 Str. fiSl

:

Thrmtout v. Troubksomc, 2 Id. KIKl

(0) Doe d. Selby v. Alston, 1 T.H.

491.

(p) See Doe d. Blacklmm v. Ulan-

did, 2 Dowl., N. S. 21). Tlu< de-

fendant in this case was the heir of

tho defendant in the fonner eject-

ment, to whom tho ousts were pay-

able in liis lifetime, and whose exe-

cutors were entitled to i-ix'cive them.

(,7) SoHter V. Watts, 2 Dowl. HI
(>•) Due d. Bees v. Thomas, 4 D. it

11.145; 2B. &C. 022.

(s) Doe d. WUliiimK v. Witm. i

B.'& Aid. 002. And see Murphy \:

Cadell, 2 B. & P. 137: Boxnjm^.

Bowyeur, 2 Dowl. 207.

10 Moore, 072: Bowyca



Stayiny Proceedings,

pai(l(0. And where nn unsuccessful defendant in an action oftjootmoat brought an action against the lessors of the plaintiff for
se.xi.ig goods on tho land in question, the Court refused to stay
])ruccWnigs until the costs of tho ejectment were naidf^O The
Court ot Common Pleas refused to stay tho procoedinis in an action
ot ejectment on a forfeiture for non-payment of rent, on the mere
i;,ouud that another ejectment had previously boon brought in tho
(i.iL.ou .s Bench in respect of a former forfeiture, in which action a
rule tor a nonsuit was pending(,f). Whore A., the defendant in
ejec men tor land in the county of C, had attorned and paid rent
to 13.. who recovered, but did not j.ay costs, and A. afterwar Issucceeded in a second action brought by B. upon the same title for
Lmils 1.1 the county of G the costs of which had also not been
paid, the Lonrt would not stay proceedings in a subscpient action
ot ejectment brought by A. against the heirs of B., for the land in
tuo county ot C, til the costs of tho former ejectment were paid
unle,« L. s licir would underta'ce not to ivly <.n his ancestor's itle
save by .stoppel only {y). The Court refused to stay the procoed-
n,.'s 1.1 a second ejectment until tho costs of tho hrst ^^•ero paid
wliero tlie lessor of the plamtiif was in custody for those costs (2)AMiere several ejectments wore unnecessarily brou-ht for Am
.same premises in the names of the samo claimants, the Court on
motion, or a Judge at Chambers, would order the proceedings in aUkt (,no action to be stayed, and in some cases would make tho
plaintilt pay the costs of the application («). But the Court refused
to .stay tlie proceedings in an ejectment on a forfeiture for non-paymout ot rent on the mere ground that another ejectment liad
previously been brought in respect of a former forfeiture, in whSh
action a rule tor a nonsuit was pending (6).

v»u,i.u

If the title of the plaiutiif determines after tho commencoment ofhe action the Court will not stay tho proceecUngs, as tho plaintilf
has a right to proceed for tho recovery of his costs (c)

P^'^i'itift

p.lU"
'^"''''"^ proceedings in ejectment for forfeiture, see post,

As to staying proceedings in ejectment for non-payment of rentupon payment ot rent due, together with tho costs,' .ee post, p I2S'
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VVliere several
actions

brought.

Where title

determines.

Or forfeiture.

As to staying proceedings in ejectment by mortgagee aeainst
mortgagor, stejw«, p. 1247.

"^"o'^o^" against

(12) Discovery, Inspection and Interrogatories,
The defendant in an action for recovery of land may be ordered

to niak3 an alhdayit of documents (<i) ; even though he may S
(0 ClidfMdv. Soufcr, 3Bint:. 167;

10 Mooro. ;)72 : Bmnjcar v. Howyear, 3
M.ibc.Uo; yBiiig.670; 2Dowl.207.

(«) Viirniibn v. //V%, 7Dowl. 315.
[t) Doe (1. Henry v. O'Hslnrd, 4

T '''^L^""
^'' -^'''"'* ^- Snead, 2 D. &

ij. 119.

{:)Bcim V. Demi, Barnes, 180.
;m the remarks of Ihtimnii., O, J., on

For non-pay-
ment of rent.

On application
of mortgagor.

iicMuse in ]iue v. Jlarlaml, 10 A.~'&
^' lOl. See also ]k

Ex.26): i^L.J., Ex. 163.
{a) kc. >,an-. L. & T. 847: J)oo d.

Cnrt/' (, BrcHton, 6 Bing. 469 ; 4

(//) Jioe d. Henry v. Gustard, 5 ScN K.818; 2 Dowl., N. S. 615.
(c) Sco ThnisloHt v. Greii 2 Sh-

1056; C. L. P. Act, 1852?^ 181 :

hptcer V. Lodd, 1 Dowl. 306 ; 2

9 Dnv. , 1040.

W'rn V. J{obi
('0

8 D. & 11 42 : .Sti/wc/l v. Chrh; i T.

741. But
/ -entmorc \. Ilughy, 46 L. T

675
sec Daniel v. i'od, 47 L.
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Tart XIII. entitled to object to the production of tlio documents (c), but lie

will not, as u ^'ononil rulo, bo ovdeied to niako an atlidavit iiiilos-s

the Ciiiut is siitistled iii»iiu the pleudinss or nn-.n^ alHdavit thiit tlie

plaiiititl' has a hund Jhle causo of .') ' .>-
. ,

.

'lo order will not,

at li\ist in ordinary cases, bo nuidi, ooioro the .statenieul of chiimis

delivered {q). Neither party will be compelled to produce deeds or

documents which ho swears relate exclusively to his own title,

nnd not to that of his ojjponont, and do not tend to support the

latti'r (see ante. Vol, 1, p. 501).

I'Jie plaintitt' may put to the defendant interrogatories directed

to matters relevant to the pluintilf s ease, and they must be

answered (/i) ; but interrogatories as to the defendant's case and

title are not admissible (/).

8eo as to discovery and inspection, <inte, VvL 1, p. 491 et sc^., and

as to intorrogatories, ante, I'ot. 1, p, oIj e< scj.

(13) Receiver.

In proper cases a receiver may bo ; ppointod to recoivo the rents

and profits of the property peni';ng iho action (/c). This liasbi'u

done in an action l)y a mortgagee (/) and in an action by a rewi-

sioner under a proviso for ro-entry for breai b of covenant («t).

Proceedings to

trial.

Trial.

Where party
does not

ajjijcar at.

Right of par-
ties to bo
heard sepa-
rately.

(14) Proceedings to Trial—The Trial.

The proceedings to trial and at the trial are the same, except iu

the particulars noticed below, as iu ordinary cases. As tn a trial at

Nisi Prius, see Vol. 1, Ch. LXV.
Jieforo the Judicature Acis, if tlio plaintiff ap]warcd at the trial

but the defendant did not, the fori er was entitled to recover

without any prO"' of his titlo {see Cov Law Proc. Act, LS,J2, s. 183;

R. 144, //. T. i 0; au . this is >e practici' now frequently

adopted (h). though some of the Judges thirik that Urd. A'A'AT.',

r. 32, noticed Vol. 1, i^.
62J, applies to an action of ejectment, and

that the same coiu'se ciHit to be pursued in this action as in ntlicrs

where the plaintiff ..^,pc;u's at the trial :ir\d the defei I'ant dues not.

In either case the jury must be sworn and find a verdict.

It seems that, if there be several plaintiffs, ''jey cannot be \ rd

separately by counsel, although they n-' ' eparately iuterosted (' '.

((') Xew British Mutual Inresr-

ment Co. v. Peed, 3 C. P. T). IflGj

Foritscue v. Fortescue, 34 L. T. 847-

As to the last case, see Taylor v.

Battm, 4 Q. B. D. 85 : Taylor v.

Oliver, U L. T. 902.

(/) PhiUpps V. Philipps, 40 L.

T. cSI5.

('/) Id.

(/() lycll V. Kennedy (H. L.), 8

App. Cas. 217 ; M L. J., Q. B. 385 ;

48 L. T. 685.

(, 1 Id. at p. 223 : ITorlon v. Hott,

2H. &N. 24!' 2G L. J., Ex. 2G7.

.'i
Ileal aim I ersoiia I Adiaii

Carthy, 40 L. T. 878 ; and R. 292.

till ' ses cited ante. Vol. ! .

i..
^T2.

(/ iiman v. licdyrmw -A) L. J.,

Ch. ,1..

{ill) (I'latJcin V. Bird, »2 L. J.,

Q. B. 203.

{ii) I'or Lopi'x, ,T., Bciime v. I'll-

lirow, February 12tli, 1S82, recovery

ou forfeiture : i)er Id. Rusndl v.

Crump, March 11th. 1SS2. tx iv.

edit. ; accord. Roseoc ou Evidence,

13th ed. 921, citing .««/< v. hntdir-

gust. Cor. Coclcbiirii, C. J., and Sled

V. Roberts, Cor. Maiiisty, J., Sitt. in

Middx., H. S. 1878.

(o) J)oe d. Fux V. Jj'iuiiihj/, CD. i
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sivo tho rents

?lns has bi'im

a by u revii-

laut (j/i).

mo, except iu

,8 to a trial at

[ at the trial

d to recover

lS,)2,s, 183;

ft' I'rcquentk

')(/. A'A'A'IV,

octmont, and

u us ill others

lilt dues not.

ict.

luot be \- .rd

iutorosted f"\

, Vol. , . \Z
grace, •)t) L. J.,

'ird, hi L. J.,

Bonne v. I'd-

ISS'2, recoverv

Id. Rmsdl V.

1882. a (V.

B on Evidence,

'cvic V. I'niiiltr-

:. J., and filed

isty, J., Sitt. in

'iiuiiihy, C D. i'

Anil if a landlord and toniTif f7,.f„« i v i-^
bv. ,tff.™t c»«.i»l.luSi .Sl.Slf'Tr"^^ 'fi'i""". "iKi Cn»,. CTI.
I.u> what he Jerivos from tho /«u„r, ,1,,

?.,'?''""' *'"»• "» HHo ~
unlyallowone counsel to adJiSHh. n 7. t «""' ,"'. ""> '""' «iU
p.rtj'5 coanaol who doo3 no S.S ho*i,^„"'?„''l'"'"°

I"" «"»

g..™l 0. ,.*„, to bo ho.,.a .„?a?S^l ti^!t''tf i°

p. 123o.
'^'- ^"' ^''••>-«. «. 214, post,

15. Judgment,

given and signed, i execution i.s.suod io ?ho
' "'' '^'"^'".* "'^'^ '^° for plointift-

:

sum of tho property, o. such part tlieZf n« fT^

':^^°Vory of po.ssos-

plaiutia entitled to an/for cistn tb«n ff ^° J'?-^..' "^^^ ^""' tho
reroyor them [s).

''" ^^^"^ ^ ''" plaiutilf ia entitled to
Whoro the lessor (, tlio nlai- h'fF nffm. .w

judgment, delayed to tax hh 7s' MfW '""'"° '^ verdict and
purpose of recov'eriiig the extra ii ^n Sion TP'"'''""^ f°'' ^^^
a Ju.I;,'o had no authority to orde. ^ hit o'^aT "'' 1"^""° J"'""'^).
hberty to enter satisfaction on t; r SLd ^lnlST 1^^^ '^'^""^'^ ^° ^*
plaintiff t:.xed hi.s co N within a hStedtt^rJl tTX "^ *^^
several defendants, and the nliinfifp v^n. o •

",'"°^'^> '^ there aro
T^-itL ost..,eachof hcmirHaKftbp, f^^^^^^^

"="^i»''*t them
they defended seyerair(i) ^ "'^ "'^"'^ "^°«t«' ^Von although
Upon a finding for" tho defendants or nnv «f +i.

jnay be given and signed, and executLu Sued foiw^n-T'^T"*
*°' '''''^^<^^^-

they or he xs entitled to recover them againslthe piSitSs S)."^''"

{p)noe d. IToy^ V. ri«rf«/6', 3 Car.

i'l) !he y. Zo^wA 3 gc. N. 11. 509 :

[> fikcv.I)o,w,TH..&-SAQb;
L J., Ex. 100. Iu this case the

usteeswere ,„ Court, and consented
to their uanies bom^ inserted. Tlio
real question iu 4p„to was tho
competence of a testator to u,,ake a

^. A. F.G03, andante, 1213 u (hA^o adding plaintifl, see 'ntorJ:

(«) See C. L. P. Ant, 18,52, s. 185.
;toordemigjudg>,a.utatt)etrial

'"' judgment, see V;;i.Lp75r'^d
a«tooo»tb,8eeVol.l,p^7l"''''''''^

C.A,P.-voL, II.

^

VV. 80
, au(l per I'arh; B,, " I thiuk

.ojv-.ver, that the defendant shofdtiy the expcnment of an apnlicat o,.tor a judge's order upon fe ic or

cost"" ^T^ *°. '^'^"-^ '""Wlfof
that Tl,.!^""!'." "'"y ^"'^ "PO"tliat. Here ought eertaiuly to besome mode- of enabling t!, u4udautto pay tlie taxed costs?"

''^^^"^'^"'^

00 Bull. ^. p. .!3,5 33(5 . ,

the plaintiff, when .e lla 1 a verdict

to the general costs of tho causn
against a defendant who h" Hi, d^his d(.-t,;nco to a part. «..,/,,/,.„„.,!,
-:li/<\ ,;7 L. J., c". p. 57.W Cp. C. L. P. Act, 1852, B 186-note («), supra. ' ""•

4k
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Costs.

Mode of BiRii-

iiig juilgiueut.

Effect of juUg-
ment.

After death of

party.

When to issue.

Adion/"^ Recovery of Land—Ejectment.

If «ovoral dofenaants defend jointly, aud
«^f.^l'^^, J!^^,,ffi^.^;|;'};;,

pleases ^(/;. .""'-'", ,, ,o„;,itirt' oiilv sncccoda as to part, the

SSfSZ^^'^^^^'^^ -terod for hun for the

'^Tho'costsin actions for recovery of land arc rcf^ulated l,y o./^

iho cos s ID
^^^^ ^^^ ^ do^cisions on it, xsil b. 1, md

) rj 1 \ (171 t'< sw Under t the costs, when the iietmi

islried by a jU alonrare in his discretion, but when it h tned

Sith a ivuT the costs follow the event unless the Judge or the

Surt for 'ood cause oth-nwise orders. As to what is good ..u...

«ee^«i IW. 1, p. 679. In an action tried with a jury, when tli.ro

are several issues and each party succeeds as to some the cu.t.

Sreach Tssi e aiv apportioned, and each party gets the cost, ol

^elSe^n which lllfsucccedsC.,) ;
but tlie iJ-^ift^J^ ^ ^^^'^

in recovering the property claimed, or part ot it, gets tuo f,Liiu, i

costs of the fauso unless an order is made depriving him ot thciu [L

The fact that the plaintiff fails as to part o the property cjume

when the claim to the whole was mado bond pie, is not sullKiont

" good cause " for depriving him of the costs (c).

As to the mode of signing judgment, see Vol. 1, p. *oo.

Aiudgmont in ejectment is not conclusive as to the title and
A juut,m^n'' J .

jjQotiier action ot cjeitment to

S h"r;Sl?^^v'tht'Jp^lK"S .Tb. ,iu.l.ment, when it is ior

he plainfift' is conclusive as to his r ght tc the possession of t.

Sonertv recovered, during the time it is found by the void, t h

was ontitlexl to possession («). This matter is further considered

f

onuuLu
1 treating of the action for mesne profits.

^ tVj4mS in casfof the death of any of the parties, «e

ante, p. 1028 (/).

16. Execution,

As to when execution may issue whore the_ finding is for tjc

plaintiff, ^e ante, Vol. 1 , p. 789. Execution may issue for the de-

dan?^ costs when ho is entitled to recover them (see ante, \ol. 1,

^' Ifto execution in general, and as to when aud how it is to bo

'"n'^::uS.VbJ-iL'ued after six years have elapsed from the

recovery of the judgment without an order for that purpose, .vheie

(v) Jordan v. Harper, 1 Str. 516

:

Duthj/v. Tito, 2 Str. 1203. See ante,

(z) Alcock V. WihJiau; 29 L. J.,

Q B. 143; 2 E. & B. 633: Doe v.

Zctvis, 13 M. & W. 241 :
JJoe v.

Errington, 4 Dowl. 002 : cp. Jones v.

CurUwi, infra.

(a) Jones V. Curhng (C. A.), 13 Q.

B. D. 262; 53L. J., Q. B. 373; 50

L. T. 349; 32 VV. E. Col.

(h) Id.

{!) See Taylor v. Horde, 1 Buit.

CO : cp. Talbot v. Earl ofJlmu^

ZryS-^-, 14Eq. 503;20\\.E.

854, V.-C. M. As to stajTiig pro-

ceedings in a second actum uutil t le

costs of the first arc paid, see aute,

^'
(A See Harris v. Mnlhrn, 1 &•

D.31, whid: shows that the judg-

ment is u. conclusive as to the

derivation of tiic plaiiititl s title,
^^

citod post, p. 1250

&N.
(/) See Dcnison v

61 ; 26 L. J., Es. 22

Ifnlulaij. IH.
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1227
an order is noccssarv. tho Pniir*- ,.,,^„ i- ,.

U.1, if executed, o.^;^;^:^'^^^^^^ sot it asido. C„.p. cvi.

rJ^lfZpf^ '^"- ^^" '1-th o^^\, the Judg-

fe or?ii thVloHvory ^f thoYolL'^ion ona!!V^™°'K ^*''; "lo recovery^
of poss,..si(m "

(/,).

POS-^esHion oi laud may bo enforced by writ

lands t(. some other Perso ?ho noJson ,,.
' "^- P°«^«r°" of any

or order shall, withoit an "or^ort'ox th^J ';:;!i"^" T^' i'^^^'^^nt
sue out a ^vrit of possession on Mint an^Hpr%\ "'"titled to
service of such jud/ment or order amfth it n

"''*
f^^"'^'

'^^^

ol-eyod.' The form of judgmont n endV^^^^^
use, when judgment is signed on an award fe^'S'/'-?"^^™ Of the judgment i. only necesJyStho^J^^^tt il

execution for the rocovei^v of i.n«^oc^ i ? ^oparato writs of coats,

election of the suceessfuljLJy.fi '''''"" """"^ ^^^ *^« '^^^t. at the
.See lorins of praecipe and writ, Chit F. p. 590 a\iho mode ot issumg the writ can bo n..,fl,„,/i )

'^"
•, .

-Poriu of writ
'"U,p.7!»J. Whenth. -rS^.^Lre fill

'^ How sued out
^tthe skvifs office, and ,jet aiartZC t-

•"'/'/' ^'"'' *^""'"''

officer, und he loill execute the writ ZttZt 3 IH
'""'"''""' *' ^'''

onlnskhal/; into possession iZn'tii '^ i'''''''''-^'
or some person

The ofcr, ifZ.S yTav 1^^^^^^
execute an habere, if tlfrpLSi^on bo L Sett"^^ '"^ ''''''

,*° ^^™-
may take the posse comitatus with hini it' hoW vfnf

"^
""/'Pn ' °^' ^^^ '"''-'^

after ho has got admission, he may rimovo all T °'° ^'^^\ ^''"^

,
ig) See ante, p. 956. And see

f?>^-,„i»'-'-.7A. &E.G10;3n!

to,,,9Dowi.i009. See//-:!;;

Ifot'a Woi*^"'' "°f ''I'P'y to an order

ciPe 'o!'
''"'' ^- ^«''' '' ^- J-.

k7 ^"-'o fomi, cut. F. p. 695.
1\9,P-C- LP. Act, 1852,8.187.
(0 llie wit IS returnable immo-dmte y after the exeeution tSof.see JJue d. llivhon v. /.'-^ IS n -r

.'") 6 Co. 91b; Vol. 1, p. 814.
^^{>>) Ipton # ;r.//'« case, 1 Leon.

K2



1228

Paet XIII.

Crops.

Wliero plaiu-

tiff joiut

teuaut.

Alias habere
wliere possea-

siou :iot com-
pletely given.

Writ slioiild

1)0 exociitod.

within a

reasonable
time.

Action for Recovery of Land—Ejectment.

«i,m of onotonoment in tlie name of all is not sufficient (o), unless

Sed the plaintiff can have execution fo^ bo much as the ton..

S^™io^-^^^t^i?»
Son ovoi?the crops uV the

]--!^%^Zyl^^<S^^ oS
nf Tiossossion, were more than sufficient to pay the aneais oi rem

&c the Court of Common Pleas refused to order the luudlovd

my ovoi the surplus to the tenant (r). When the plarnhft

rocrers only an undivided portion of the property, the duty ot the

sheriff is nofto turn out the persons in possession, but only to put

?lio illahitiff in the possession as to the portion to which ho is

""""n \he writ of habere be not executed, or only partly executed (0,

then inU the return of it, an alias, &c. may be sued out (»). Bu

f nosSion be once completely given undei' it, the plain ill ca.mot

sue out aiu,ther writ of possession, although he is disturbed in his

posse ion by the samo\lefendant, and although the shenfthavo

InfvPt returned the writ ; otherwise the plaintiff by omittin? to

?"ll In the sheriff to r^turA the writ, might retain the right of .nn?

out a new writ of habere as a remedy for any trespass ^vkcli the

dcfenS might commit within twenty years next alter ho d.tcof

fho 1 ™ In such a case, however, i the disturbauco took

pUceSitlv after the possession delivered, it is probable that the

Court up.ni ippHeation would order the possession to bo restored

an punish the defendant by attachment (2/). And where a wnt

h' S had been executed, and possession had been given toth

pH ntifYVbut the tenant a few days afterwards forcibly .Uspossse

hm the writ not having been returned, ir/,/<</.«», J., granted

nUeS for a new writ, by which rule the tenant was also cal

upon to show cause why he should not restore possession ot the

^'ThrshSff should execute the writ within a reasonaWo time after

be receives it. But, though the sheriff has a reasonable tune f r

cxeciS the writ, his does not excuse him in refusing to execute

irwC he has tiie opportunity, and is required to do so, and

nothing occurs to prevent him (a).

(0) 2 Ro. Abr. 180 ; 2 Sellon, 203.

0^) See FciiH d. Blanchard v. // ood,

1 B. & P. 573. „„.„
(n) Connor v. 7r«s/, 5 Burr. 26(3 :

J{,H d. Saul V. Dawson, b Wila. 49 ;

Itunn. Eject. 432.
.

(?) Jhii d. I'plon v. JFttherwtck,

3 Bivrr. 11 ; 10 Moore, 2G7.

(,v) SCO I)<.i d. Jlcllijcr V. Aai(/,

Ex. 793, per J'arhr, B.

{!) Iki-ercHX v. Indcrhtd, 2 Jleb.

245.

(") MoUmtu: v. l-nhjitv,-., I'-ilni.

209. ' Sec Lmte. nf Masscij v. lytrior,

1 Jones, Rep. Ex. Ir. 457 :
/.(•««''

of Ltiuham V. AntoHii, Tatty, Hep.

Q. B. Ir. 453. ^ ^ ,.

(
)•) 1)00 d. Fide v. Eoc, I Taunt. 5o;

overruliug lliukUttc v. Tak, 1 Keb.

779: and seinblo, also overruhnj

Kiiiqsdale v. Mann, Mod. '.1; 1

Salli. 321 : and narrowius the (oc-

trino laid down in Tidd, Uth f;l;
l--!''

hl-S^coDoed.WUrimmvMtUwm,

2 Ad. &E. 381: Davks A. ht'H"'

Doe, 2 W. Bl. 892. Ami sec boci-

Tlwmimn v. Mmhunn', 'I Do«i M-

(z) Dor d. TMd V. line, t Do«i,

N, S. 407 : D<je d. Vddif v. liou 9

Dowl. 971.
1 n T? 1:4

ante. Vol. 1, p. 809.



Execution,

If tho yearly value of tho promises do not oxcood 100? fhn uh.v.ff
13 entitled to a poimdaffo of 12(7 in nvnrv 9n; . i I 4 1° ^^°""
100/ then to 6,/.'for ovoV 20. aboS tba°tLm V

'"' '' '' ""^^°^

The tenant or tenants in possession linwnTr^,. '
i .

tjj^^se Of exocutin, a ^.itT^^ri^Stn^^oT

Jl^SSt^:f^ji^^i:!!^^^ if ho can
for, where the land recovered is coS'tW? """"^ "^ P"««o««on

;

force, enter at his own peril anrfhn Jt"^'^"'^"^-"!'
may, without

only to preserve tho poacri).' '^tro^ZeJr^l S°
«^°"ff is

wag set aside for irrcffularitv after if hn^kn' "! ''Z
possession

ordc^-ed the plainti/to JSoro po sesSon ^0^^^^^ *^^ ^"^^^^^

that, being entitled by tho iuSniont to and t^^^ ^° ^ou ended,

session it was immatL-ial bVXrlt?hote£^cS^;t7.f
"'

A judgment in an action of eiectment in liTitfL-- i?^'.
wasnotwithfnthemeaningof thrm; 3 c ?0 fuZ Jy^sdiction

fore, the defendant leaves tho jurisdidion thn i ,V
'^'^f^^*' "i^re-

undor that Act, bo removed into a superior rn,f^f?l''°''*
'^'''"^°*'

execution ( /).
superior tourt for tho niiri-ir>=a r^t.
superior Court for tho purpose of

1229

CriAP. CVI.

Sheriff's

pouudago on.

Attornment in
lieu of execu-
tion.

Entry without
habere facias,
or on irregular
one.

Execution on
judgment of
inferior Court.

17. Restitution.

A writ of restitution may bo awarded wbor. +T,« • j
reversed

(,,/). It seems that ft is not necSsai^rr„A^?.L^'''^?rf* ,^? ^ono,warded
be founded on matter of recoi'd (iT A,?f i!^ • ®H°^ ^'* '^'^ould or not.

larly obtained was set aside ^^Jifko pos' els'rthi^&r*
"^^«""

upon tho execution ordered o be veSiSSZilJv^^^}^^^ ^'^°^
till; who held tho possession. haviS absconded Ct^ 1

°? *^° P^''^?^"

effectual-a writ of restitution waf awarJed f// So ! J°'^'
-^^

J"^"

prcmiw, ollaincl possession „( ?mIo » Ltt „, I, r"'"?''°V'nil nnly has Won sot nsido • but tho r™ ,f ? °'° "'"'" ""n

;..J.;,5.aso,.,l'„napp,iXTL'tt^^^^^^^^^

pJ,^|^3G.l,c.I,5,s.I6. See Vol. 1,

W See fonn of attornment, Chit.
Forms, p. 5fl9.

(rf) Rim Eject. 421 ; 2.SelIon, 121.

^1;Al-,^;P:.«"^!7A.&_E.pio.
'w, 2

(0 2 Sollon, Pract. 204: Bnc d.

i m '^•^"'A 20 L. J., Q.

directed to
plaintiff.

fa5,:'-£'a;.^«r&f 2.s/fe;-i-?i5m«.?;?3CXX.KIV

(y)2Lil.Pr, Reg. 777.
fi

'0 A'of V. 7>ff

7 A. & K. GIG.
'mu 3 'Wila. 49x' o --'""o.w, o » 118. i

//rtr(i'«,20L. J.,q'. B 400.
'on V.
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Part XIII.

Enforcing
same.

fondant obtainoel an oi'dor sotting asido a judgment irrognlaiiv

obtainod, and conanianding the sheriff to rostoro possession, the

Court hold, that tho order should have boon on the plaintill' and

not on the sheriff, and set asido writs of restitution sued out on the

order together with so much of tho order as was directed to the

sheriff ^oj. And whore a rule of Couit in an ejectment reiiuircil

possession of certain premises to bo delivered up, but did not men-
tion by whom, tho Court refused to make a rule absolute lor an

attachment against tho tenant in possession for not deliverin,!,' them

up; and, as he was a stranger to tho ejectment, also refused to

grant a rule requiring him to deliver up possession (;*).

If an order ordering restitution be not complied with it may be

enforced bj' attachment (7). Where a rulo of Court ordered pos-

session of lands to bo restored to A., B. and C, or to I). th(.'n' tenimt,

a demand by A. alone, without any special authority from B. orC,

was held sullicient (?•). Upon a refusal to comply with that demand
tho Court granted an attachment, though the affidavits in support

of tho rulo nisi did not negative that possession had not be?n

delivered to B. and C, or to D. (r).

18. Appeal to the Court of Appeal,

As to appealing to the Court of Appeal, see ante, p. 964 et seq.

Sect. II.

—

Eecovery ov Possession by Landlord ox Teemi-

KATioN OF Tenancy by Expiration of Term or

Notice to quit.

PAGE

1. Proceedings under Ord. XIV. 1231)

2. I'roccediugs tinder Com. Law Proc. Aet, 1852, s, 213 1231

1. Proceedings under Ord, XIV,
In actions for recovery of land, with or without a claim for rent

or mesne profits, by a landlord against a tou'tnt whoso term has

expired, or has been duly determined by notice to quit, or against

persons claiming under such tenant, the writ of summons may bo

specially indorsed ; and if tho defendant appears, tho j)luiutitl' may
apply, under Ord. XI V. {ante, Vol. 1, p. 20!)), for sunuuiiry judgment
against the defendant, and will be entitled to such judgment unless

the defendant, by affidavit or otherwise, satisfy the MastiT that lio

has a good defence to tho action on the merits, or (liseloses such

facts as mav bo doomed sufiicient to entitle him to ded'end (stc nntv,

p. 270).

This can only bo done in cases within Ord. HI, r. (wliieh munte,
Vol. 1, p. 221), which in-ovides that " In actions for tiio recovery of

(0) Pofi V. WiUinins, 1 A. & R.
381 ; 4 Tn. k M. 259. Seo tho notes
in4N. \ M. -.Ih'.l

{}}) J>:-ti d, ./., ...')'; T. Fills, 9 Dowl.
491. See Poe d. Strafford v. S/iailt, 87,"

supra.

{>;) 2 ,Salk. 508, per Nnlf, C. l:
Piiries <l. I'oveij v. lh,\ i \V. D1.81I2.

sn rbdt V. Nidw'lr, 1 Tf. liep.
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ut irregularly

)ossc.s«ou, tho

3 plaiutilt' ami

uod out on tlie

liroctod to the

moiit re(|uiroil

t did not men-
bsoluto lor an

leliveriiig thorn

ilso refused to

vith it maybe
t ordori'd \)n<.

J. tlioir tenant,

- from li.ori',,

th that demand
vits in support

had not been

964 et seq.

RD OX TeEMI-

OF Term or

PAGE
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123113,

- claim for rent

.•hoso tcnn has

[uit, or again-it

iimoiis maj' bo

pliiintitf may
;uin'y jnd,irment

idf-'iuoiit unless

Mastrr that ho

discloses such

.cfend (sic uuh;

{v,-]nr]\ see ante,

tlio recovery of

1231

Chap. cvi.

On Termination of Tenancy-Order XIV.
land with or without a claim icv ro„+
a,;ainst a tenant whose term hL oxpiJed '0??'°?'' ^l""

^^""^^^'^
inmed by notice to quit, or iiffaf>,.f^^Z ^'^ ^'^^'^ ^^ly deter-
tenant, the writ of summons may at f^r^f-

'^''?^"« "^^er such
.pee.aly indorsed with a sfatSt of V ^ /°'' °^ the pkintifj, bo
or rehcf to which he claims to be entitkd T\^' "^ -^^^ ^^'^^^7
men shall bo to the effect of siich of fb'« f^""'^

?P'?^^^ ^^^orse-

^a -Sl^^StT^ -^" -'^"Ks^^Sa
lo^^^S^S^XtS^-'^ ^^^-« ^y a land,
cases ^drGre the tonant\s term h^,soxS '','^''" ^ tenant, and to
by notice to quit (.). This cbes not a

"
Iv fn'

^'°''
^^l^ <iotermined

has been determined by a forfeiture fnfiT I 'f° ^'^•^^ ^be tei-ui
only o the expiration of the torn bv''--'''*^

covenant
(0, but

an action by a mortgagee agaW . nio,?
°^

^T*'" ^^ ^^v(io^ to
attorned tenant at iifl to ^10,.^"^^' l^'""

*^° '"^"er has
am tno tenancy has been duly deTerSl k?/ ^^? "^°i'tgago deed,
The appheation is madn h^rn

"^'^^"'^"led by notice (u).

clelendJif has appeVr^f \l TS^i^^^^^^^i^ after the
apphcations under Ord.XIV as wv,; 1, ° ^'"^^^ ^^ ^ ordinary
Tlio plaintiff's affidavit (') shoSh

"W^^ ""'t'-
^"^- ^

' P" ^ ' 2 ^^ J^
ship of landlord and tonWit; that tboT,?

1,"'°'''^^°^ "^ *^° ^^'lation-
(letermmod by notice to quit that tb™,^.^'

^^^^^^^^

session
; and that, in the belief of ?L .1

'''^^^"''ant withholds pos-
to the action. ^ °* *^° '^^Poiiont, there is no defence

2 Proceedings under tkc Cora. La. Proc. Act, 1852, . 213.
Sfaliife as to 1 Tjv tbn n t

''Where the toriror'intSesTS'airteW now' 'S''' ^i
213(^), Statute a. to.

ng under .'i Jease or aqrecmenf y„ Z. / " °°7 '"' ^loreafter hold-
horeJifaments for any term S numW?f '"^ ^'^^^' ^^^^^^nents, or
year to year, shall have exphe T Joe LT ""^'^T^'^'

«^' f''"^
landlord or tenant by regular L^V. 7 'lotermined either by tho
any one holding or'chuSg ly 'o,- .C'T^ «»eh tenant, or
•iohver np possession according/ alYei tf Y> '^^" ^'^^'^^^ to
made and signed by the landlonl orHi 7 "^'^''"",'"'' '" '"'^t^^U
«)nallvuponorloft at the dwoll/L ho

0?°°*' T\ ^"''^"l P°^--
sucli tenant or person, and theMo f^^^^^^

Pl^eo of a4do
.3 ae ion ot ejectment for tho rocovorv nf

^''^r^upon proceed

'',M. i W. 60s: ^ ^'iurp'''!/,

5"L?v^-1^-F2.w»^''''' overrules

(•') Seo Chit. F. p. 603.
(,'/)>co tho 1 O. 4, c 87 Rs 1 ±

and s,^;„„s .08-220 nf, he c:i^p'

^^'
; M L. J., 0. b/.,sq'. m ?• m- „ (~) ?oo Doe (1. AewstLf vQ.B. 2S3; 01 l!t.' B a Itop. 86,

Xdvstead v, i^op 1
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Patit XIII.

To what cases

the statute

applies.

Statute not
compulsory.

Demand of

possession.

Action for Recovery of Land—Ejectment.

licroinafter next spoclficd " See the remainder of tlik

section, pod, p. 1233.

To what Cases the Statute applies,']—To bring a case witliiu the

Act tho liolding must have been under a lease or agreement in

writing («). An agreement in wiiting for throe months certain is

a tenancy for a term mthin tho moaning of tho Act (&). So is a

moro agreement in writing for a lease for a term certain, and

a holding over beyond that term(c). But a tenancy for years

dolorminable on lives is not(rf). And tho Act only applies yhero

there was a term certain, and tho lease has expired by effluxion of

time, or a tenancy from year to year, determined by regular notice

to quit, and not to the case of a term for fourteen years, deter-

minable by notice at the end of the first seven, and deterniineil by

Buch notice accordingly (e ). It does not extend to a holding over

after a term has been surrendered (/), nor to tho case of a tenant

for a term of years who has been allowed to remain in possession

for more than a year after his term expired and a new tenancy

from year to year created (jr), nor to the case of a tenant holdint.'

premises from quarter to quarter on an agreement providing that

tho tenant shall quit possession upon receiving six months' notice

iu writing, and, in tho event of his losing his licence to sell ale,

&c., through misconduct at any time during the term, shall then

forthwith quit possession, on being requested so to do by his liinJ-

lord(/i). In the case of lessee and under-lessee, the former is a

landlord within tho Act(j). A tenant in common may proceed

under tho Act for tho recovery of his undivided moiety (/,). It

does not, it seems, extend to cases whoro the tenant bona fiih.

disputes tho landlord's title ; as if tho tenant claim tho promises as

heir-at-law, or the like {I).

A landlord is not confined to the mode of proceeding given by

tho statute ; but ho may adopt it, or have recourse to the ordinary

mode of proceeding at his option (?)i).

Demand of Possession.']—This demand must bo in writing and

"made and signed by tho landlord or his agent, and served per-

sonally upon, or left at tho dwelling-house or usual place of akdo

of such tenant, or person " holding or claiming by or under hini(/i),

(a) Doe d. Bradford v. Roe, 5 B. &
Aid. 770 ; Keen v. Thrmtuut, M'Clel.

492 : boe d. T/wwasv. Field, 2 Dowl.

542.

(h) Doe d. Phillips v. Jloe, 5 B. &
Aid. 766; ID. &K. 433.

(c) See Doc A. Mnrqitis nfAnglcsea

V. Hoc, 2 D. & R. 565.

(d) Ike d. Fembcrton v. Itoe, 7 B.

&C. 2.

(f) Doc d. Ciirdi(/a>i v. Jioe, 1 D. &
K. .540 : Th.e A. Candy v. Sharplcy,

15 M. & AV. 558.

( /) Tioc d. I'indal v. Eoc, 1 Duwl.
143

i
2 B. & Ad. 922.

(.(?) I)oc d. Thomas v. Field, 2

Dowl. 542.

(A) Doe A. Carter v. Hoc, 10 M, &

W. 670; 2Dowl.,N. 8.449.

(i) Doc A. Jf'atts v. Roe, 5 Dowl.

213.

(/) Doev. Rofherham, 3 Dowl. (190.

(/) Doe d. tSaiidtrs v. Rnc, 1 Dowl,

4 ; sod vide per Lord Ah'ingcr, C. B.,

4 M. & W. 75.

(;/i) See C. I.. P. Act, lSo2, 8. 218,

post, p, 1236.

(«) C. L.P.Aot, 1852, s. 213,™imi.

See Jhic A. MarQuis e/' .-/•(j'-w.-,- v.

Roe, 2 D. & K. 665. See form. Chit.

Forms, pp. 605—0.
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Service of.

On Termination of Tenancy—Section 213.

And if such tenant or person thereupon refuse to deliver un nos-
.•;ession, the landlord may commonco his action (o). .

Wn't and Kotice.l—The writ is in the uqnnl fnrm /'«^ . ^^,,i ^i at, ^,
foot thereof, the 1Jdlord is to addro.° aZ^STo^fu^chM^^tt ^^^
person requiring him to find such bail, if ordered by the . urt or a
Ju^-e, and lor such purposes as arc hereinafter next spccilied fr/)
Betoro the (om LnwProc Act, 18o2, a notice, .signed A. 13., agent
for the plaintiff, and cahng upon the tenant to appear ^nd bo
m:ulo defendant, and find such bail, S:c., "and for such purposes
as are specified in he Act of Par lament," without detailing them
was hold sufficient (r). And before this Act it was hold that if
the '>otice was signed in a wrong name it was no objection to'tho
lanu.ord obhumng judgment against the casual ejector (s). Tho
writ IS served as in ordinary cases (see ante, p. 1208).

ia^f^'IZ)!^^"
^'^'"'^'"* '^°^^^ ^PP^^'^ ^' '"^ '''^^^^ <^^'^^ Appearance.

i?«(7.]—By the Com. Law Proc. Act, 1852, 5. 213 (t) '< Anrl -n -i

upon the appearance of the party on an affidavit of soTvico of the writand notice (lO, it shall be lawful for tho landlord producing the loio
or aprcemeut, or some counterpart or duplicate thereof, and provhi

°

the execution of the same by affidavit, and upon affidavit that thSpremises have been actually enjoyed under such lease or agreementand tha the interest ot tho tenant has expired, or been dftermredby regular notice to qmt, as the case maybe, and that possSn
has been lawfully demanded m manner aforesaid, to move thoCourt or apply by summons to a Judge at Chambei's for a rule or

rr^lVvff''n t«r''*r?'''°'^ *° ^^°^ ^'-^^'^e- ^fthin a time ?Jbe fixed by the Court or Judgo on a consideration of tho situation
ot tho premises, why such tenant or person sliould not enter in o arecognizance by himself and two sufficient sureties in a reasor?ablosum conditioned to_ pay the costs and damages which shaU bo re!vem by the claimants in the action ; and it shall be lawfid forthe C\Durt or Judge upon causo shown, or upon affidavit o tSservice of the rule or summons in case no cause shall be shown tSmake the same abso ute in the M-hole or in part, and to order suchtenant or person, within a time to be fixed, upon a consiSon of

1
the circumstances to find such bail, with such conditim s and fnuch manner as shall be specified in the said rule or summons Zsuch part of tho same so made absolute ; and in case theTartv ^hn°l

neglect or refuse so to do, and shall lay no ground to n lule thoCourt or Judge to enlarge tho time for obeying the same tbon ! f
lessororlandlord filing an affidavit that sucJS or orSer' has bein

(«) See C. L. P. Act, 1852, s. 213.
ante, p. 1232.

'

{/>) See ante, p. 1206.
('/) See C. L. P. Act, 1852, s. 213,

atito, p 12;)I. For what puiposoa
biiilis to Iin founii, ace infra. See
tlie torm of tho notice in Chit. Forms,
p. 606.

'

ul'^ hf^'*^^7- ^''**^^''' 5 B. & A.
84!) ; 5 Moore, 50 a.

(0 Sec tho first i)art of tliis section,
auto, p. 1231.

'

(") Tliis means thnt an afRd.avit of
Bcrvice is to be made where the partv
cloes not appear.
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Part XIII.

The applii-a-

tion, to whom
audli i\. made,

Tho affidavit.

Actioji for Becovery of Land—Ejectment,

mado and served and not complied with, shall be at liberty to sign

iudgment for recovery of possession and costs of suit in tho form

contained in tho schedule (A.) to this Act annexed, marked

No. 21 (:r) or to the like effect."

'The upp/iadion under this enactment must in- (jeneral he nmile (o a

Master on sHmmona. The summons must he supported hi/ produdm,

of the oriijinal vr a counterpart or duplicate of the lease or aijreemd

properly sta mped (ij). Tho application may be made by one of :~overal

tenants in common (2).
_

The summons must he supported or the motion made upon the
affi.

davit prescribed hi/ the Act, and the lease, Ar. should he erhilntcd or

annexed to the a'ffidarit{a). Tho aftidavit should show tlmt tbo

tenancy, if from "year to year, has been determined by a" rcf^'ular"

notice to quit {h). It is not necessary that the attesting witness

should depose to tho execution of tho lease, if it bo siiliiciL'ntly

proved by other witnesses (c). As to the ])orson bofoix whom the

allidavit must be sworn, see ante, Vol. 1, p. IdGid).

It is not necessary to express in tho summons tho amount of

the security roquired'(c)- Serve a copy of the summons and ntttnd

it in the xiswd way (/). The time within which tho security is to 'oe

entered into, as rociuired by tho Act, is fixed by the Master by liis

order (</). Bail is to bo taken for one year's value of tho proniines,

and a reasonable sum to bo settled by tho Master for tho costs of

the action and not for mesne profits (//).

Draw up the order and serve it in the same manner as the siimmom.

Security must bo given as directed by tho order (i). Tlio dufon-

dant cannot bo examined as to his sufSciency {k),

Judgmont for Judgment for not ptdtimj in Bail, .fcc.]—If the defendant neglect

uot putting in or rofiise to find bail, then tho plamtiff on hlmg an atiidavit that

bail, &c. the order requiring bail has been made and served und uot

complied with, may sign judgment for recovery of possession and

costs of suit (0- After judgment signed execution may boissurf

as in ordinary cases. Tho defendant may obtain further time for

obeying the order (/»»).

The order.

Bail, how put
iu.

onliniirv cases,

(.r) See form, Chit. Forms, p. 009.

(V) Jhed. Cii IIIfit-Ill \. Jim; ;i BiuR.

N. C. 32'J; 5 Dowl. :i05. See Jhc d.

Ifolder V. Riishicorth, 4 M. & W. 74.

But SCO Jloc V. iiV, 1 D. & R. 433,

contra.

{:) Id.

(«) Doc d. FoHcan v. Roe, 2 L. M.
& P. 3'22. Soo foi-m of affidavit,

Chit. Fonus, p. COO.

(//) Doe d. ToppiriQ v. Boast, 7

Dowl. 487 : Doe d. Flatter v. Jiell, 8

Jur. 1100, B.C.
(r) See 0. L. P. Act, 18.^)4, s. 20.

And see Due d. Morgan v. Molheram,

3 Dowl. 090 : Doe d. (loirlaml v. Roe,

C Dowl. 35, See per Williams,}., in

Doe d. jivi n/ v. Roc, (i Dowl. ;')?,1.

(d) Doe d'. Tri/nie v. Roc, 8 Dowl.

340.

((') Doc d. rhillips V. Rw, 5 B. &

Aid, 700; 1 D. Ix. R. 433: Ike d.

(lowland \. Roc, Dowl, 3.).

(/) See Chit. Fomis, p, 008.

\g) See J>oe d. Ainilcni v. Brum.

2 I). & R. 0H8: Aii'uu.. \ Jur, l'.'0,i,

Ex, : Doed. iSaiiipioii v. J!w, G.Moore,

(/i) Doed. Leni v. Ttne, 6C.B.2i2.

(0 See C.L. P. Act, 1S52, 8, 213,

ante, p. 12.33,

(/,) Somb, see Keanc v. Dmm. 8

East, 298. See Rnr il. Ihiriint v.

Moore, G Bing. 0.50 ; 4 M. k V. .531,

(/) Sec C. L. P. Act. 1«'.', s. 213,

ante, p. 1233. See form, Chit, Forms,

P- C09.

(;/,) SeuC.L.r. Act, 1852,8.213,

ante, p. 1233.
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Pnceedi,u,sto Trial, ,fcc.]-Whon tho time given to tlio tenant to Chap CVIpn m bail, A:c. has expired, proceed in the action to trial Ss n -
or.lmary cases. "^'** "^ in

proceedings to
trial.

Triiil.]—Tiy tT^o Com. Laiu Proc. Art, 1S"i9 o ou <> ith , _

roiiin (in in ]m tviVfl sl.n 1 \,.l,.fi fi
"pi^^G

,^^ ^1'^™ sueli cause shall mesne profits.couo on to 00 tiioa &11.1 1, v> hcther tho dotcndant shall appear uponsuch trua ornot, permit the claimant on tho trial, after proof ofhisnp:httorm,vorposseH.si„nof the ^'holo or of akv part oi themvm.sos mentioned m the writ m ojectinont, to go into eviderico oftiemesnopiofits thereof ^vhloh shall or might have accrued from
the day oi the expiration or determination o^' the tenant'si te est
in tlio same down to the time of the verdict given in the ca se or
to sonic prccoding day to he sjiocially mentioned therein ; and thejury on the trial finding for tho claimant shall in such ca^e Jvo
their verdict upon the whole matter, both as to the recotiT of^thewliolo or any part of the premises, and also as to tho amount of the,lamago. to be paid for such mesne profits

; fand in such ease thelandord slKdl have judgment within the t[me hereinbefore pro-
vulert, not only tor the recovery of possession and costs but also for
tho luosne profits found by the iurvlfo)- Provided %w,vc+i I
nothing hereinbefore contained shJll 'bi^^inslS to btai; sthluiidlord irom bringing any action for the mesne profits v hich shallaccrue from the verchct, or the day so specified thlrein cWn to the

Sjitment'"
'"^''^ °^ ^"''"''^'^ °^ *^^ ^'''^^''' rocoverlcf in the

cl,.n,.rtnt. unless it shall appear to the Judge before whom the same J^'g^ «hali
t tin riTlf intr r^f +V.,^ ,',, . Tlnf afmr +V..

:;', ;••' "," r T'lV '''PP'^'II' i" i^o Judge bctorowhom the same judge shall
shau have been had that tho finding of the jury was cintmrv^o "°tWthe

aas trivon •a.-nrn r^^: r,^.^.;— t, -rJ-, execution

-:- —""-.-.. .11, tiiu iiimiug 01 tne jury was contrarv tn
"""^ siay tno

the evidence, or that tho damages given were ox. e^^ivn «,,^^ t ^ execution
.hnll not, except by consent, Sake an^oXi to tiv;^u^mont^'

except by con
execution, except on condition that within fm„.?l f'^^ J'i''8"iO"t "r fn*. or on

Si";;!"",'

!"!«

''t"*"'/"'""
^X^ISJZ^, T.1 tt! ^T^X'nizanco ot himself and two sufficient sureties in siwl, vZJ ^T

sum as the Judge shall direct, conditionJJ^^Soeoi:;^^ ™2^
01 au in the nature ot waste, or other wilful damage and not to

mS]7''" r^' ''"^f"^^ "'"P'^' W. straw, orSiur?prZced
01 made (it any upon tho premises, and which mav hannnn tl i.^
ejeupon. from the day on'which the verdicFsLl SiveEn Sven

(> the day on which execut on shall finallv l)e n,n,ln ,,, 1^ 1^
.ludgnient^or the same be set aside, as tKie may be Cidedalways, that the recognizance last above mentioiSd shalHmme-

(/(^ See Dw ,\, Thnmpsnn v. ITtyln.
»o«, 12 Ad. A: K. 135 ; 4 r. k D. 1-12,
acciiied iindoi- lurincr Act.

(o) Tlie wnivls within braekets arc
not m the fonnor enactment. They
refer to swt. 185 of the above A.ct.

See Vol. 1. p. 704, as to when iudir.
iiKMit nuiv n-.nv >»> a;.~5etl

„ I'^L^ee sect. 213 of this Act, ante.
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Bail in error

to discharge

such security.

Recognizances
to be taken as

other recogni-

zances of bail;

actions on
them limited.

Landlord not
prejudiced by
enactments.

Action fvr Recovery of Land—Ejectment.

diately stand cHscharge.l and be of no offoct in caso proccodin?3

error shall bo broiigbt upon such jndgmcnt and tlio pluiutift

in error shall become bound in tho manner heieiubeforo pro-

^'Bv-'th?"^'""- ^^'"^ ^'•^<^- ^'*^ 1^^- s. 216, "All rocognizanco3

and securities entered into as last aforesaid may and shall be tukou

respoctivelv in such manner and by and betoro such persons as aro

provided and authorized in respect ot recognizances of bail upriu

actions and suits depending in tho Court in ^vhlch any such action

of ejectment shall have been commenced ;
and the othcer ol the

same Court with x^-hom recognizances ot bail are liled shall tile such

reco.-nizancGS and .securities, for which respectively the sum ot two

shillTugs and sixpence, and no more, shall bo pnid; but lu. acti,m

or other proceeding shall be commenced upon any such recogm/anco

or security after tho expiration of six months from the time ^-hcu

possession of tho premises, or any part thereof, shall actually havo

boon delivered to tho landlord."
. i, v ti

Where the landlord had obtained possession under an habere, tho

Court refused to compel him on motion to pay over to tho tenant tue

value of tho crops after deducting tho rent (s).

Landlord's lHqhts not prejudiced.-\-By tho Com. Laiu Proc. Ad

1S5'' 3 218 ""Nothing herein contained shall be construed to

preiudico or' affect any other right of action or remedyM
landlords may possess in any of the cases hereinboloro provided

for otherwise than hereinbefore expressly enacted.

General
observations.

Sect III —By Landlord for Breach of Covenant tsder

Eight of Ee-entey or Forfeiture to wiiicn

Sect. 14 of the Conveyancing Act, 1881, ap-

plies (0-
^ ^ PAGE

1. General Observations
''

2. Stat,itor>/ Restrictions on Right of Re-entry or lorfeiture l.>ii

3. Relief against Forfeiture

1. General Observations,

Tho nroccodings in an action by a landlord for recover^' of

nossesin ofSunder a right of re-entry or forfeiture coiitamo

Fn a e;se?other than for nonpayment of rent(0, are exactly he san

a^LoiSnary cases; but the Conveyancmg and I;''^v ot 1 r„ J

Act 1881 (4i\fc 45 V. c. 41, s. 14 , has imposed cer am rc>tiictimi3

1 nrovisoos and stipulations for re-entry and for eituro which i u

hnXrtant to observe before commencing any such action, aud ha

alsrempowered the Court to grant relief to tho tenant sought to bo

(r) Ji^T^- ^{'"'•"''f y,;, ^^f^1^,
/' P- ^l%r. V, inthericick. in Moore,

for proceedings in error, see auto, of rent, see post, p. 1240.

oiecteJ. This i

(.sect. 1(J)), an
date, and is not
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otherwise, unlos;
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and in any case i
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" (3) For tho
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a rent by conditi

under-lessee, anc

a lessee, also a |
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lessor, and the
lessor, also a grs
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With the rover.siou.

(.') See Talbot
Oolm, 5 Ir. R., C.



On lilfjJd of Re-entry or Forfeiture.

ojecteJ. This statute came into force on the 1st January, 188"
(sect. 1 (2)), and applies to leases made either before or after that
date, and 18 not affected by any stipulation excluding its operation
(sect. 14 (9)).

The assignee of the reversion need not give any notice of the
assignment before suing for a forfeiture for broach of covenant
other than nonpajonent of rent (m). Nor is any demand of posses-
sion necessary («),

'

2. Statutory Itestridions.

Statutory Itestridions on Riyht of Re-entry or Forfeiture—Notice
.{•c.]-13y the Conveyancing and Law of Property Act, 1881 (44 &
45 V. c. 41), a. 14 ''

(1) A right of re-entry or forfeiture under any
proviso or stipulation in a lease, for a broach of any covenant or
condition (^) in the lease, shall not bo ouforcoablo, by action or
otherwise, unless and until the lessor serves on the lessee a notice (z)
specifying the particular breach complained of, and, if the breach
IS capable ot remedy, refiuiring the lessee to remedy the breach
and 111 any case requiring tho lessee to make compensation in monov
ior tho breach, and the lessee fails, within a reasonable time there-
after, to remedy tho breach, if it is capable of remedy, and to mako
reasonable compensation in money, to the satisfaction of the lessor
for the breach. '

"(2) [Power to grant relief in certain cases, see post, p. P>,'j8 1
" (;j) ior the purposes of this section a lease includes an original

ordenyativo under-lease, also a grant at a fee farm rent, or securing
a rent by condition

;
and a lessee includes an original ov derivativo

under-lessee, and the heirs, executors, administrators and assigns of
a lessee, also a grantee under such a grant as aforesaid, his heirs
and assigns; and a lessor includes an original or derivative under-
essor, and the heirs, executors, administrators and assigns of a
lessor, also a grantor as aforesaid, and his heirs and assigns

''(4) This section applies although tho proviso or stipulation
under which tho right of re-entry or forfeiture accrues is insertedm the ease in pursuance of tho directions of any Act of Parliament
" (o) I'or tho purposes of this section a lease limited to continue

as long on y as the lessee abstains from committing a breach of
coyenaiit, shall bo and take effect as a lease to continue for any
longer term for which it could subsist, but determinable by a pro-
viso for re-entry on such a breach.

J' i "

"
(6) This section does not extend

—

"(i) To a covenant or condition against the assiqninq,
mderhitmg, parting toith the possession, or disposinn of
the land leased; or to a condition for forfeiture on the
hanlruptcy of the lessee, or on tho tctkiny in execution ofthe lessee s interest (a) ; or
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Statutory
restrictions.

Notice re-
quired before
enforccmeut
of ritfht of
re-eutry or
forfeiture.

Relief.

Lease defined.

Applies to
statutory
leases,

—and to lease,
with cor -

ditional

limitation.

In what cases
the section
docs not apply.

('() Scahnck v. llarston, 1 C. P. D.
106; 43 L. J., C. P. 125. See
« Jc 4.) V. c. 41, s. 10, wliich enacts,
that the beuelit of the lessee's cove-
nant iu leases made after tho com-
nn'i'compiit of that statute Rli.all run
With the rovcrsiou.

(/) See T(dbot de Muhihidv v.
Oihtm, 5 Ir. R,, C. L. 302, C. P.

(;/) Certain covenants are oxeludea
from tho operation of tho section,
heo sub-s. G, infra.

(~) See form of notice. Chit. I'.

P; (300. It must bo in writing ; 44 &
4o V . e. 41, 3. u7.

^'x^'^ xr-,^'"'.-'':
^''""'''' ^" '* Walker,

16 y. JJ, D. 4y4.
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Form of notice.

—To whom
addressed.

— Service of

notice.

Relief.

Action for Recovery of Land—Ejectment.

" (ii) In case of a mining hme, to a covenant or con-

dition for allowing,' tho lessor to havo access to or iiis])ett

books, accounts, records, weighing machines, or (jlkr

things, or to enter or inspect the mine or the workings

thereof.
"

(7) The enactmcMits described in Part I. of tho Second Schedule

to this Act are hereby repealed (a).

" (S) This section sliiill not affect the law relating to re-entry or

forfeiture or relief in case of non-payment of rent [h).

" (y) This section applies to leases made either before or after the

commencement of this Act ; and shall have etfect notwithstanding

any stipulation to the contrary."

Form of Notice,']—No particular form of notice is prescribed l)y

tho statute (('). The requirenaents of sect. 14, sub-s. 1, must bo

complied witli('/). Tho statute (sect. U7, sub-s. 1) requires that

tho notice shall bo in writing.

— To whom No*i'-e to he addressed.']—Hy sect. 67, sub-s. 2, of t'je

above statute, " ''liy notice required or authorized by this Act to

bo served on i !• ftjjee or mortgagor shall be sufficient, althoujih

only addre.-'-' '.^ t'> fhe lessee or mortgagor by that dL'siguation,

without iii-! ;i.>'..u\ or generally to the persons interested, witliout

any name, ar-d nv'twithstanding that any pei'son to be at^'cctcd by

the notice is ab.b->jit, under disability, unborn or unascertained."

—Service <fthe Notice.]—Hy sect. 67 of tho above statute, sub-s. 3,

" Any notice required or authorized by this Act to be served shall

be sufficiently served if it is left at tho last known place of aljodo

or business in the United Kingdom of tho lessee, lessor, mortgiijjce,

mortgagor, or other person to bo served ; or, in case of a iiutico

required or authorized to be served on a lessee or mortgagor, is

atftxed or left f(jr him on tho land or any house or building com-

pi-ised in tho lease or mortgage ; or, in case of a mining lease, is

left for the lessee at the office or counting-house of the mine."

By sub-s. 4, " Any notice reciuired or authorized by this Act to

be served shall also be sufficiently served if it is sent by ])ost in a

registered letter addressed to the lessee, lessor, morigagec. uioit-

gagor, or other person to be served, by name, at the aforesaid place

of abode or business, office or counting-house, and if that letter is

not returned through tho post-office undelivered, and that service

shall be deemed to bo made at the time at which the registered

letter would in tho ordinary course be delivered."

3. Relief against Forfeiture.

Relief against Forfeiture.]—Tho Conveyancing and Law of Pro-

perty Act, 1881 (44 & 45 V. c. 41), sect. 14, sub-s. 2, empowers the

Com't to grant relief against tho effect of a proviso or stipulation

(«) That is to say, the 22 & 23 V.

c. 35, ss. 4-9, and 23 & 24 V. e. 126,

8. 2 (C. L. r. Act, !HGO), wliicu

enabled the Court to grant relief in

case of nou-insurauce.

(A) As to re-entry for non-payment

of rent, see post, p. 12t0.

(0 See form, Clilt. F. p. O"".

(r/) Xorth London FndM Lmf
and House Co. v. Jacqms, 19 L. T.

659 ; 32 W. K. 283.

empowenng a ]

casi.'s.

This power i

sect. 14, sub-ss

the Act came i

])orling to excl

applies to breac

and to actions a

bat it does m
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or ['!) breach of
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(sect. 14, sub-s

on the baiiki'up

tho lessee's int(

clauses in miuii)

by sect. 14, SI

or otherwise, to

les.see may, in tl

by himself, app
,'rant or refuse i

iu;;s and couduc:

this section, and
case uf relief n;

expenses, damag
the granting of

future, as the Co
Tho sub-sectio:

I'clief, either in ai

by the losKor agai

be made in tho

summons at Chai
catiou should be
stances under wia

proceedings and (

It should state w
not been made.
In a case where

grauted on the tei

under the suporii

(f) Qidltcr V. 2[m
Q. B. D. G72; 47
W.Il. 75.

13v^B.L. 'M.
t;/J The Cour! is

1 (xviii) to be "her
Court of Justice."
"All matters within
of the Court imder
subject to tho Acts
Court, be assigned t
Divi.sinn of the Com
lioubtedwhet'hcr thi.s'

it ueccssaiy in all ca
oiililicatioii for relief

W™iou; but in vie'
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urapoweiing a landlord to ro-onter or creating a forfeiture in
ca?L's.
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itaiu CnAi.CVI.

Iliis power applies to all leases as defined by the statute (see
.ect H, sub-ss. 3, 4 and 5, supra), wlietli.r granted befo -, or alU>r
tlie Act came mto force, and uotwithstuu.liug a stipulatiou pur-
poring' to exclude Its operation (sect. 14, sub-s. <}, ,,»,,,) It
applies to breacbos committed before tbo Act came into operation
and to actions and proceedings pending at tliat < mho (e)

^
""*"""'

But It docs not apply (/) to a rigbt of re-eir v or i'orfeituro for
(1) non-payment ot rent (sect. 14, sub-s. 8, sunn, ; see po.t'ullm
or J) breach of a covenant or condition against assigning nnder-
letting, parting with the possosMim or dirnosin" of tlu, l,m 1 . , i

(sect 14. sub-s G i^su,ra), or (3) to .f c.ndillLI'^i" Wf S'oath, bankruptcy oi tlio lessee, or on the taking iu execution of
the leasees interest (sect. 14, sub-s. G (i), snprZ), or (4) cc^'ta
clauses in mimng leases {see sect. 14, sub-s. (ii), s,>pm)

'

iiy Hoet. 14 sub-sect. 2,
'

' Where a lessor is proceedin// by action
or othorwisc, to enforce such a right of re-entry or foH'^iti.n o
lessee may m the lessors action, if any, or in any action broi'ijby himseh apply t<, the Court for relief; and the Court may,Tant or refuse i^ehof as the Court, having regard to tho pro.ri-
luRs and conduct ot be parties under the foregoing provisions ofthis section and to all the other circumstances, "thinks fit

• 3Scase of reiof may grant it on such terms, if any, as o c stsexpenses damages, compensation, penalty, or otherw se, includTnih granting ot an injunction to restrain any like breach in th?future, as the Court in he circumstances of e.acb case, thhik it
"

The sub-soction, it will be observed, enables the lessee- to Zl\Xvrelief, either in an action brought by himself, or in an action bELSby the osKor against bim. In the latter case, the applicati n sb midbe made in the Division in ^vhich the action is pwidi "
/rbv asummons at Chambers returnable before a Master (A). Tlie anidiam should be .siipported by an affidavit, stating the dSm-stances under wnicb it is made, and especially with rtfei^nco to tboproceedings and conduct of the paities^uulei^he first^s^^^^^^^^

nottfnmat^^'''^"
'"^ ^""^" '''''''''''''' ^^ relief ha.rotll

In a case where the breach was of a cov. nant to repair, relief wasgrauted on the terms that the defendant should execute he emirsunder the superintendence of the plaintiff's surveyoiTanTshS

(f) QnHter v. Mopkson C. A.') 9
aB.D. G72; 47 L. T. 561 ; 31

{nSeeFj-p. Gould, In re Walker,
13 Q, B. D. inl.

'

\,';,Tho Com; is defined by sect.
1 (xviu) to be "her Majesty's Hiffh
Court of Justice." By sect. 09 (1),

• Al matters within tlie jurisdiction
ot the Court under this Act shall,
Bubject to the Acts regulatiuff tlie
^ourf, be assigned to the Cluuiccrv

S™™ ^f tho Cn,„f.'' It may be
doubted whether this does not render
ituece^aiy iu all cases to make the
ai!l)!icatiou lor relief to the Chaucory
l^iwiou; but m view of tho words

of sect. 14, sub-s. 2 (supra), onablinf?
the lessee to make tlio application

IU the lessor's action," it it, uib-
mitfed, that when it is made iu a.n
action by the lessor in tho Queen's
Bench Division, it may and should
bo made in that Division. As a fact
it is often made iu the Queen's Bench
Division in an action there pending
aeo, for instance, llond v. FrckcW.N. 1884,47. '

m By sect. 09 (.3), " Every aiipli-
cation to Iho Court shall," except
where it is otherwise expressed, bo
by summons at Ohainbers." See
lorm of summons, Chit. F. p. GO''
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PaetXIII. pay the costs of the action, and tlio reasonable expenses of

sui'voys(/).

Sect. IV.

—

Ejectment by Landlord on Fobeeiture by Nox-

PAYilENT OF EeNT {g).

FAOE

IVhere there is a sufficient

Distress upon the I'remises 1240

PiOE

Where there is not a sufficient

Distress upon the I'remi'-es 1242

Act.

Mere non-payment of rent does not create a forfeitui'e of a leaso

or give a landlord any right of re-entry unless the lease contuius mi

express proviso to that ett'oct. The proceedings referred to m this

section only apply -whore there is such a proviso. This caso is

expressly excluded from the operation of the Conveijandmj Ad,

1881, 8. 1-1 (see suh-s. 8, supra, p. 1238).

1. ir^ere there is a sufficient Distress upon the Premises,

When to pro- If the tenant forfeit (/;) his term by the nonpayment of rent,

cecd under the the landlord may proceed to recover possession o* the prciiuses Ly
*"*•

eioctment. The mode of proceeding, however, varies, according as

there is or is not a sutiicient distress upon tho premiseg to

answer the amount of the rent duo ; if there bo half a yyiiv's rout

in arrcar, and not a sutiicient distress upon tho prennscs, the pro-

ccedin" may bo under the Com. Law rroc. Ad, 1852, s. 210; if

there be a sufficient distress, tho proceeding nuist be at cniiimoii

law (/). The proceeding at coumion law shall be first cousiaerod.

Before the action can be commenced, and, indeed, before tlio

forfeiture can be incurred, a demand, attended with tho old for-

malities {j), must have been made of the rent {k)
;
unless tliere bo

an express stipulation or agreement between the parties dispeusmg

with such demand (/). A clause, giving a right of re-entry if tlio

rent were not paid within twenty-one days after it becamo duo,

" being demanded," has been held to exclude the necessity for a

formal demand, and to bo satisfied by an ordinary demand in

Demand of

rent at com-
mon law.

(
/•) Bond V. Frcke, W. N. 1884,

47
;'

Bitt. 188 : cp. North London

Freehold, <5'C. Co. v. J'.Hqiies, 49 L. T.

659 ;
;5'2 W. R. 282.

(y) Au assignee of the reversion

must give a notice of tho assignment

to the lessee before bringing an ac-

tion for such a forfeiture. Jlallon/a

am, 5 Eep. 1130: Frannce's cane,

8 Kep. 9:' a; 1 Godb. 272. See

Scaltocic v. llurston, 45 L. J., C. P.

125. The assignee of tho revorsiou

may take advantage of a forfeiture,

tjcu 44 k 45 V. c. 11, s. 10. In such

cases au actual entry is not neces-

sary to euablu tho landlord to take

advuutugo of the forfoituvc. Gates

v. Jin/don, 3 Biu-r. 1897. The pro-

ceedings are the same as iu ordiuary

cases.
,

(h) Where landlord only cutitlcd

to enter for a term, see DmA.CIuw
Her v. Boulter, A. & E. GTo.

(i) Due d. Forstcr v. WiiHdlms,

7 T. II. 117: Hoc d. ('hamttiss \:

liobson, 2 Car. & P. 245.

{j) See Colo on Ejectment, 412.

(/.) Bro. Ahr. Dcnmundo, p. 19:

mil v. Fiinpshdll, 7 C. B. 975.

(I) Dornur's case, 5 Coke, 40: M
d %rnisv. ^f„s!ers.1n.kC.m:

4 D. & K. 45 : Gmiriyhl v. Cator, '2

Doug. 486.

writing!: ((n).
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lessor on or t
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payal)h> qiiartc
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hij term. An ;

ment [.r),

Tho proccedii
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formal demand i

(«0 I'lnlUfin V. 1
P.4S: 43L. J., C.

{») KulwiUij V.
a, b.

(") Hoe (1. West
3C3.

,(P) Co. Lit. 201
Iwxter V. Il'aiit/l<i.s

^'IPJM V. M(ll/(j, 1 S

('/) Co, Lilt. 202 I

(') Co. Lift. 202
Utll V. (irani/c, l'lo\
V. .1%,,, 1 tiauiid. 2f
nioiit under wliicli
let at a rent puyal
quartcr-(l,iys, a ri{j
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taiilt shniild be niai
pf tho rent or aii'

within tweiity-one

'

:sme shall becoiiio

man(ic(l)":_.Held,

C.A.P.-.yoL. II.
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writin>fm). lUho necessity for a fnrmni ^-.,v, a-
jiihW the lease, great sKess ^ retS^^ ^'°«- ^VI
for the common law does not fivnnV^ t^f-} t?^^ respect;

must m made, in fact, although naZ ^""'^f''''''^-
'^^o demand

of the tenant to answer O^ll.o land o?'}
^° Pf'"''? on the part

execute a formal power to anothw Sn^"'''f ^° •''^ ^'''°^' °r
If the lease do not ipocify idi<S" the i-onH.Tf ^'" ,"^ .P"^'"-^"" (")•

must be made upon tho^Cf and at ^ - ^° ^'''^
'

' '^^"^'""'^

it: and, tJiereforl, if there bo a dwellinlh
'* ^lotonous place of

demand must be'made at the W ^d;o° !Vir'\
*^°

necessary to enter the house Yet ?f fV, +
.^^

'
^"* '^ i« ^ot

lessor 0^ or olf the ^1^^ any timo on trf,rf ^° ^^^'* ^^°
to ])ay the rent, and then tendo hi,?, tl ^ "^'-Z

S'^'°" ^^i^^

sullicicnt tc. save the forfeitureS imeleaso'f' '^ ^'""^'^ ''^

a phicc for the payment of the ronf fl, i
?' ^°'^«ver, specify

thitt and no other
(y) Also the den "I'^l^ """'^ '^'^ ™^'^'° ^^

on the last day on wiiieh it clan b Taid t„Zlt TfTecisoly
\\heruthu proviso in the lease is tW if ft

^^^ ^"'''*"^'«'
'

a^-

unpaid for the space of twenty dav fV i

° '"''"* ^° ^'^^^"^^ ^^id

demand nuist hi n.ade on t^S^ two ui fh ,^7^^' ™-^'"*-'.tl^«

time before sunset (r); or accordiri- f , n r\' ^""1° f'ouvouient

den, C, J., at suns^^t W; a SemSfat one otbu ^f'^,^''^"^'^r.
not dnW; and,lastl^'the domrnd muTbo So of ?L

"^"^ ^^^^
sum duo, and not a penny more or lessf^ wtn ti

'° ^''''''''^^

pavaljo quarterly, all in'^3re than one i Lrter was dur ^"'

a^i^LT^n^t'S^e^^i^S^llia^-V?^^^
Ji^^t... An actual entry £i^?;SSjtf^!?lSSS^-S^
The proceeduigs in this action are the samo n« ;„ ,•

cases. " ^^° ^^™o as m ordinary Other pro-

(«) /u,/(c,V/y V. 7y;-«/,,/, Plowd. 70
a, b.

^^(")
Z'.6. il. Jl'ct V. i)rtri,s-, 7 East,

0>)Co. Lit. 201b, 202 a: Doe d.
I'ir.stir V. II aiid/iiKs, 7 T R 117 •

IJ"PP'i V. J/«//„, 1 Siumd. 287."

('/) Co. Litt. 202 a.

,M) ^'?: ^'"- '-^0^ a, and uoto 3 :
II illy. ,„v,«y,, Plowd. 172 b: J»,ppu
..'%', KSa,a„|. 287. Byauagree-
out u„(kT wbiclL premises were

Itt .It a rout i>ayftblo on tho usual
q>iarter.,l.iys, a right of re-'utiv
wa,s reserved to the lamllord, if do-
<ilt«hn„l,l be made "in payment

1, ";»' "-^ »>'y part thereof,
^"''""t^W'Av-ono diiyg after thn
Miiif sh,".il Uv duo (bi

suLb iiglit of re-entry, there mustbe a demand of tho rout after suchtweuty-oue days have elapsed anda demand made during such tu^nty-ouo days was not sufficient
: i'S,

C^^ & P. 0%
"'''''''"'' ^-"^' ^

{I) Jl'Man and IFinthor's case 1Loon 30,;: /W.V7„
y. «-.„,<„,^;Cro

^ca;!''t/ti3'-
"'"'''"' ^•^^-'.

Cai'VRois/''^''''''""^- ^''"''' 3

U) A>io),., 1 Vent. 248: Little v
S''.'7.^,4,I'^S^y'n. 750; 1 sU:

'""Ie.l)":-Held, that to

C.i.P.-VOL. II.

oing de- jr,//,,s', J I

"!/o, Id. 287. See

eutitlo 7 C. P. at p. 36-1

', J., Onmwoodv. Moss, L. i:

41,



1242 Action for Recovery of Land—Ejectment.

PaetXIII. 18 seldom, however, adopted in practice, on account of tlio great

nicety to Lo observed in tlio previous demand oi the rent.

2. IVlicre tlure is not a sufficient Distress upon the Premises.

Statute 08 to. Statute as <o."-If there bo one half-year's rout in arrear mid a

power of re-enory for non-payment of such rent and not a sullu nut

distress upon the premises (:r), the proceedings m an ejoctiii>nt by

tho landlord for the recovery of tlio possession are rofi-ulateil Ly

tho Com. Law Proc.. Act, 1852, s. '210 {>j), M'hv-h enacts that, "In

all cases between landlord and tenant, as oiton as it shall liai.|vii

that one half-year's rent shall bo (2) in arrear, and the huulli.nl (,r

lessor (<(). to whom the same is duo, hath right by law to ro-cnt^r

for tho non-payment thereof (/<), such landlord or lessor shall and

may, without any formal demand or re-entry, serve a writ iu

eject;niont for tho recovery of tho demised premises, or 111 i-n^o the

samo cannot bo legally served, or no tenant bo in actual p(jssesM„ii

of the promises, then such landlord or lessor may allix a copy

thereof upon tho door of any demised messuage, or 111 case sudi

action in ejectment shall not bo for tho recovery of any messtia-c,

then upon some notorious place of the lands, tenements, or \mv-

ditamonts comprised in such writ iu ejectment, and such allixiii-r

shall bo deemed legal service thereof, which sorvico or ullixiiif;

such writ in ejectment shall stand in tho place and stcud of a

demand and re-OTitry ; and in case of judgment against the iMni-

dant for non-appearance, if it shall bo made appear to tho I'ourt

where the said action is deiiendiug, by athdavit, or bo proved upou

tho trial in case tho defendant appears (c), that half-a-ycar\s rent

was duo before tho said writ was served, and that no sulfkient

distress was to bo found ((/ ) on tlio demised premi" ount.'ivaihng

tho arrears then (c) due, and that the lessor hai r to re-enter,

then, and in every such case, tho lessor shall .v .j-er judi^nnout

and execution in tho same manner as if tho rent in arrear had

been legally demanded, and a re-entry made "(/).

(.r) Doc d. Furstcr v. Wandlnss, 7

T. E. 117 : Poc d. Chaiidlass v. Hub-

sou, 2 Car. & P. 215.

(y) Tlie fomior enactment on this

BuTiject was tho 4 G. 2, c. 28 ;
see

ss. 2, 3, 4.

(z) See Colcsu-of/Ji v. S]Jol-es, 10

C.B., N.S. 103; 30 L. J., C. P. 220.

From this ease it would seem that

there must be oue half-yoar'3 rout iu

arrear at the time tho writ is served.

((?) This iucludes the assiguoo of

the lessor. Seo 44 & 45 V. c. 4
1 , s. 10,

which ajiplios to leases grauted on

and after January 1st, 1882. By
22 & 23V. c. 35, s. 3, "where tho

reversion upon a lease is severed,

aud the rout or other reversion is

legally apportioned, the assignee of

each part of tho rovorsiou shall, iu

respect of the apiiiirtionod rent or

other roscrvatiou allotted or belong-

ing to him, have and be entitled to

tho benefit of all couditicins or powers

of ro-entry for nou-paynient of tho

original rent or other rcservatiou, in

like manner as if such conditions or

poAvors had been reserved to liim as

incident to his part of tliu reveisiou

in respect of the aiijiortiuneil rent nr

other reversion allotted c.r belonijing

to lum." Seo also 44 & 15 V. c. 11,

s. 12.

(/<) That is to say, where, by tlie

express terms of the h'as(\ a risht of

re-entry lias been reserved: Jlninr

V. Juttuii, 3 Doug. 231), per Mii.isMI,

C. J. : Por d. Jlixuii V. Jo«', 7 C. h. b>t.

Tho Act does not apply unless the

lease is avoided, see Jim- d. JJarke v.

Jlowditch, 8 Q. 13. U73; l.')L.J.,Q.

B. 2GG. ^ ,

(f) Seo Poc d. Uavcrson v. Tnnb,

2 C. & K. 078.

((/) See Poc d. BcJford Chtinhj^.

/<vv;,.-, 7 Q. B. 'iH?.

(i) Seo Cruss v. Jordan, notioeil

post, p. 1244, u. ((')•

W) See tlie ronuiiudur uf this sec-

tion, post, p. 1240,

Although t

uiaud is ncces

Search for .

gent search
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V. Dny, 33 L.

recover land 1

covenant in a
not a waiver (

brought (l).

Writ, and Sei

of ojoctnient {v\

complete (»). ]
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for tho recovery
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mhr, 2 M. &
mUii, ) B. & Al(

(/() >^ev.Jioid.P
' T. li. 117; Po,
Fniidf, 2 C. & K.

(i) Jioc v. Fi(i/i(i,

{/•) I'Oi d. Vhipi
M. i:M. ": ]!,,s,
cited 2 B. i: B. 5
Pric; V. H'onrood.
28 L. J., Ex. 321
^[(Urur, 3 F. & F.
Sh'Misoii, G II. & ]

Ex. 40, whore part
had l)fou abancloiie
and the laudlord 1

sucli part.

(0 (Jriimcood v.
C.P.3G0;41L. J.,

iummi v. Vorthuri
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of tho time limited for paj-^ent of thew T' ^^? ?^r,=^ation «i«tresa.

sufficiency of tho property thc^^o to answorfL/T"'*"'^ *^° ^°-

search will have ^o io Jroyo 1 S JErtHaW/.) '
n'«' ^^^ T>

sufficient to prove that there was iS^ su ffioiiS ,r*/°^''^«
'^ ^^

promises on a day between tho day wLn f „ T" r«*''°''
"'^ ^^^

to ro-entei and the date of the wit?/) It
"

, rn^'n
'^^

'"?f
'""^^^'^

part of tho prenn.scs has Leon soarf hod \^^ ^Ju°^'l"'^*
"^''''y

prevented the^andbrd from hTvin^att; to '^0 ?° *°"''^'^* ¥^
locking tho doors; for a distress SiehPonn?fi P™^i«<^?. ^^ by
trcspa.^ is no available distress w SJn the Ac?f)^''%^^'?°l"
effect of taking an insufficient distres.s foi ?ho roS^or tL ^^°

covenant in a lease, for rent due after flinW'f^ •
'^^ <^^ "^

™t ^waiver of the ^orfeituCaft^Sr^.-^'S^

complete (;0. If the tenant be in the occupaC om£ ''*" -^ '' ^"'°*-

the wnt is served as iu an ordinarrcle^ Zt ,-f ur"""''"''
cannot be lerallv served or no tonw K„

'

i / " ^^^° ^''^'^O

of tl,c l«ri,, tcL„ontlTS*d°tamo„l"CuS ""'"'T' I''""

(ff) See ])oc d. Sclwlcfteld v. Akx-
amhr, 2 M. & Sel. 525: Doe v.
;/ ihw, 5 B. & AM. 3G3.

- ({') ^<^c])o,d.Fur.s/erv.jra>id/ns.i,
/ I. K. 117: Jh,'. ,1. mivenon v.
/)-'(;i/,,v, 2 C. & K. 67D.

(i) 7/0(.' V. /'«,/,„«, 15 East, 280.

i,^ ,' ,r '.i'-
'-'^''PPOKiiilc V. />VM«,

I'
'^' 0^;,'

'
,•
^'"' '' ^'''"•''''' V- A7«r/

cited 2 B A: B. oli; Forrest, 19.'
infcv. ;;,,,•«W, 4 H. & N. 412;

.V;,M<r, 3 F. & F. 151 : //7/.r/,r v.
^n-eum, h II. & X. 15,5 ; 30 l. J.,
Ax 40, where part of tlie premises
k< heeu iUmnloued by tho teiuiut,m\ the landlord liad eutorcd into
such |iart.

(0 Gnmu-ood v. Moss, L. E. 7
C•1^3G0;41L.J.,C.P.239. loo
/c/rtHffw V, Vuvthmij, L. R., C Q. B.

W,r' ''"«. «"l'««iacut to the Jor-

fp t n'
''"'^ '* >''''? '"-'^^ "»=** the for-leituro was waived.

(w) Ante, p. 1200.

7)i."l^VA
^-

^''"'^'"o"'
^^ East, 280:

i'. « K. 711. It seems that in cases

tiff s titlo accrues at tJio time whenthe clemaiul of the rent ought to havobeen made at counnon law: CWworth^. .v„xr., 10 U. B.. N. Si 0.3-

lage:;?:'"^'^-''"''^ «<=•"«*;

4l2
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Paet XIII.

Judgment by
default.

Action for Recovery of Land—Ejectment.

which service or affixing such vrrit shall stand in the place and

stead of a demand and re-entry "
( p).

Jiuhpnent hy De/auU.']—li the tenant does not appear aiul do-

fend (<A the plaintiff may si-n judgment by default, as in ordinary

cases (r) except that an affidavit must also ho made, statmg that

" halt a year's rent was (s) due before the writ was served, niul that

no sufficient distress was to be found on the deiniswl premises

countervailing the arrears then due, and that the lessor had power

to re-enter "
(t). After judgment and execution, it ^n:l bo pre-

sumed that the affidavit was made {u). It may bo made by a third

party (x). It must bo positive as to there being no siillieieiit

distress: swearing to the fact from mere iuforniatiou luul bchuf

will not do (?/>, unless when search for the distress bus be(>u pre-

vented by the'tenant keeping the promises locked and prevoiiting

access to them {z). If more than half a year's rent bo sworn to bo

due the affidavit will sutlice if it alleges that no sufficient distress

was' to bo found on the premises countervailing the arrears [u\

Whore judgment had been obtained upon an athdavit whidi tho

plaintiff was apprehensive might be held to be defective, tlio Court,

at his instance, allowed such judgment to be supors-aed, and

another judgment to be signed, upon an amended affidavit (/.).

Issue execution as in ordinary cases. {See ante, p. 122G.)

Appearance, and sulsequent Proceedings.']—1h.Q appearance, and

other proceedings to trial, &c., are tho same as in ordinary eases,

and as alreadv mentioned. At the trial, however, the plaintiff, in

addition to what in other cases he would have to give in evidence,

must prove "that half a year's rent was due before the said writ

was served, and that no sufficient distress was to bo found on tho

deu-Jsed premises countervailing the arrears then due, and that tho

lessor had power to re-enter " (c). As to the proof of the iiisufE-

ciency of tho distress, see ante, p. 1243. It seems that it is es-

sential to prove tho service of the writ (d).

Mesne profits. As to tho plaintiff recovering mesne prohta on tlio trial as

damages, see Com. Law Proc. Act, 18d2, s. 214, ante, p. 12;]j.

By tho Com. Law Proc. Act, 1852, s. 210, " If on such ejec raont a

verdict shall pass for the defendant, or the claimant shall bo iiou-

Buitod therein, then in every such case such defendant shall have

and recover his costs." But see Vol. I, p. GT2 et seq., as to when tho

Judge or the Coui-t may prevent him recovering costs.

!-

Appearance,
and subse-
quent pro-
ceedings.

Verdict for

defendant.

(«) C. L. P. Act, 1862, s. 210,

ante, p. 1242.

(n) See J)oe v. Payne, 7 Q. B. 287

;

14L.J., Q. B. 246.

(r) Ante, p. 1216.

h) See ante, p. 1242, n.^/).

\t) C. L. P. Act, 1852, B. 210,

ante, p. 1242. See form of affidavit,

Cldt. F., p. 613.

(«) See Hoe V. Lewis, 1 Burr. 014.

h) Doe d. C/i(irles v. Eoe, 3 M. &
So. 751 : 2 Dowl. 7o2.

(i/) Doe V. Jiue, 2 Dowl. 413: Doe

d. Hicks V. lioe, 1 Dowl., X. S. ISO.

(z) Doc d. Cox V, lioe, 5 D. & l.

272.

(ff) Cross V. Jordan, 8 Ex. 149; 22

L. J., Ex. 70.
, ^ „

(*) Doe d. Gretton v. lioe, 4 C. B.

576
(c) C. L. P. Act. 1852, s. 210, ante,

p. 1242. See Doe v. Lewis, 1 Buit.

614: Dr.(^•. /to</»^ 7 Q. B 287; U

L. J., Q. U. 246.
. , ,^

on Jhw d. Goodt V. lutouics, I U.

&L.iy8; 12 L. J., Q. B. 332.

f)tny{ng Pn
By the Cum.

assignoo do oi

ment, pay oi

administrator

the Court wt
arroars, toget.

proceedings oi

and if such L

upon sucli pre

and they .shall

to the lease th

A sub-lessei

Act(0. -So is

ings may bo i

may be made,
the Act ; and :

ever, to the ph
A\Tiero tho pla

capacity rent ^

the procoodinf

devisees, they i

and there app(

simple contrnci

taking in den
allowances ; w
lute to stay th

plaintiffs as do

before action h
to be paid, mi
ihy{p).

The acceptai

under this secti

roHed on in the

Belief agains\

By the Com. Lc

{() See tho pri

4 G. 2. c. 28, s. 4 :

L. J., C. P. 207.

(/) 8ee line d.

East, 3G3: Gunilt,

Str. 900 : Doe d.

4D. A;K..l-); 2B
Lamhtrt v. Hoc, 3
T. iW-,v, 10 Mod.

;

v. Turm,; 2 Hulk.

((/) See sect. 211
{h) As to tho (

givuig rcliof agaii

nou-iiiivmont of i

Act, IHGO, infra.

(0 Hoc V. Jirm.
1 C. B. m, ; 14
This and tho foil

decided before tho



lie place and

3oar aii,l do-

ts in ordinary

, stating that

Tod, and tkt
isod prumises

ior had jiower

will bo ])ri'-

ido by a tliird

no siifnL'ieiit

on and bulicf

las bi.'cni pro-

id pruvo'iting

10 sworn to be

Piciont distress

10 arri'jirs [d],

ivit wliicli tho

ve, tlio Court,

pcrsi'dod, and

1 al!idavit(i).

pcarance, and

trdiuary cases,

10 plaintiff, in

ro ill evidence,

I tbo said writ

found on the

3, and that the

of tho insuffi-

that it is es-

1 tho trial as

p. 12;i.J.

eh ojoctincnt a

t shall bo iiou-

ant shall have

as to when tlio

s.

)owl., N. S. ISO.

. Hoc, 5 D. & L.

(i(, 8Ex. U9;22

n V. Iloe, i C. B,

1852,9.210, ante,

V. lewis, 1 BuiT.

, 7 Q. D, 287; U

V. Kiwicks, I D.

Q. B. 332.

On Forfeiture hj Non-payment of lient.

Rtmjing rrocfedh>„s before Trial on Paipnent of Rent and Cosis.l-

1245

By th;. C... La^Pro^Act, 1852 7 212 H'^.lf'iho '^::.nZ-\l. S^^^L^Hl
as.sisn30 do or shall, at any timo before tho trial (/) in such elect Staying pro-
meiit, pay or tender to the lessor, or landlord, his executors or

jeediugs be-
administrators, or his or their attorney in that cause or nav 'info

'"
^"''i °?

tha Court where the same cause is depondin{> aU the ront ?n?l
P^^^"",' °**

airoars,.together with the costs, then and in su^h case alHurthor
''''"''"''''"'

proceedings on tho said ejectment shall cease and be discontinued •

and It such lessee, his executors, administrators or assigns shall'
upon such proceeduigs as aforesaid

(^7), be relieved in equity (/,) ho
and thoy shall have, nold nnd enjoy tlio demised lands, according
to the lease thereof made, without any now lease " "b
A sub-lessee of the original tenant, or his assignee, is within tha

Act (0. So IS a mortgagee (/,•). Tho application tS stay thrproco d!
ings may bo made to the Court or to a Judge {I). The application
may be made, though tho ejectment bo not wholly brought under
the Act ,• and in such ca.e tho Court will grant it, reservTng, how-
ever, to tho plaintiff tho .'ibcrty of proceeding on any other title (m).mere the plaintifts were both devisees and executors, and in eack
capacity rent was duo to thorn, and tho defendant moved to stav
the proceedings on payment of the rent duo to the plaintiffs as
devisees, they not being entitled to bring an ejectment as executors
and here appearing to bo a mutual debt duo to tho defendant by
simple contract, • i,o defendant offered to go into tho whole account
taking m demands both as devisees and executors, saving iust
allowances

;
which tho plaintiffs refused : tho rulo was made abso-

lute stay he proceedings, on payment of tho rent due to tho
plaintiffs as devisees and costs {n). Where tho rent was tendered
before action brought, tho proceedings were set aside (0) Tho renf
to be paid, must, it seems, bo calculated only to tho last rent-
day

( p).

The acceptance by tho plaintiff of tho money paid into Court
under this section does not operate as a waiver of other forfeitures
rehed on in the same action (<?).

c.ituioB

mef against Forfeiture tinder the Com. Lmo Proc. Act, 1860.1- Relief asainBtBy the Com. Lata Proc. Act, 18G0, a. 1, " In tho case of any ojeit- forieft^?^*— . under the

(f) See the prior enactment, the
4 G. 2, c. 28, s. i : Doo v. Bjiron, 14
L. J., C. P. 207.

{/) See Itoo A. U'est v. Davis, 7
East, 363: GmUUh v. lloWfmt, 2
Str. 900

: Dae d. Harriis v. Masters,
i D. k li. V) 2 B. A: C. 490 : Doe d.
Lambirt v Mm; 3 Dowl. 557 : Smith
V. Pm-h, !•) Mod. 383; Due d. Downes
V. Turmr, 2 Salk. 597.

(</) See sect. 211, post, p. 1246.
(/() As to tlio Court or a Judge

giTuig relief against a forfeiture for
nou-paymciit of rent, see C. L. P.
Act, ISGO, iiifra.

(<) Ihe V. Brum), 3 D. & L. .31

1 C. B. C23; 14 L. J., C. P. 207^
inis and the following cases were
(Iccidca before the C. L. P. Act, 1862,

but are applicable to the present
enactment.

-W/-*"* d. Whitfield V. Hoe, 3
Taunt. 402 ; Ad. Ejbct. 214

(/) Ca. Pr. C. B. 6 ; 2 Sellon, 127.
bee tonns. Chit. Forms, p. 614

(m) I'nre v. Stimly, Bull. N. P.
97. bee Doe v. Anbi/, K) A. & E
71 : D(,e v. Maherty, Id. 74 n

(;0 2 Sel. Prac. 211: Duckworth
a. liibki/v. TiimtatI, Barnes, 184.

(fl) Oimlrioht d. istevcnson \. Xo-
rujht, 2 W. Bl. 740.

{}>) Doo d. Harcourt v. Eoe, 4
launt. 883.

n
(^y/Tn'mwn V. Porlbun/, L. E..

6Q.B.245; afflmed, L. R.', 7 Q. b!
344.
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Fi.nT XIII.

C. L. P. Act,

1860, for non-
pnyniDut of
leut.

Proceedings
for relief.

Action for Recovery of Land—Ejectment,

mont for a forfoitiiro brought for non-payraont of ront(r), the

Court or a Judge shall have power, upon rule or summons, to f;ivo

relief in a summary manner, but subject to appeal as hercinmtor

mentioned, up to and within tho like time after oxocution exe-

cuted (s), and subject to tho samo torms and conditions in nil

respects, as to paj-mont of rent, costs and otherwise (^), as in tlio

Court of Chancery (it) ; and if the lossoo {x), his executors, ad-

ministrators or assigns shall upon such proceeding be roliovod, ho

and they shall hold tho demised lands according to tho lease thereof

made, without any new lease."

Proceedings for Belief.]—Hy tho Com. Law Proc. Act, 1852,

8. 210 (y), "... And in caso tho lessoq or his assignee, or other

person claiming or deriving under the said ler jo, shall permit and

suffer judgment to bo had and recovered on such trial (j;) in eject-

ment and execution to bo executed thereon, without paying tlierent

and arrears, together with full costs, and without proceeding for relief

in equity within six months («) after such execution oxocutcil, then

and in such caso tho said lessee, his assignee, and all other persons

claiming and deriving under tho said lease, shall be barred and

foreclosed irom all relief or remedy in law or equity, other than by

bringing error for reversal of such judgment, in case the sanio shall

be erroneous, and tho said landlord or lessor shall from thiMiecfurth

hold the said demised premises discharged from such lease : and if

on such ejectment a verdict shall pass for tho defendant, or lie

claimant shall bo nonsuited therein, then in every such caso such

defendant shall have and recover his costs : Provided that nothiuj;

herein contained shall extend to bar tho right of any mortgagee nf

such lease, or any part thereof, who shall not be in possession, so as

such mortgagee shall and do, within six months («) after fsuch

judgment obtained and execution executed, pay all rout in arrear,

and all costs and damages sustained by such lessor or peison

entitled to tho remainder or reversion as aforesaid, and perform all

the covenants and agreements which, on the part and behalf of the

first lessee, aro and ought to bo performed."

By sect. 211, " In case the said lessee, his assignee, or other person

(r) As to stajdng proceedings Af/ore

trial, on payment of rent and costs.

Bee ante, p. 1245.

(i) That is to. say, six calendar

months after tho execution of an hab.

fa. poss. : 4 G. 2, c. 28, ss. 2, 3.

(0 See Dan. Ch. Pract.

hi) See sect. 211, infra, fico Hill

V. JJio-vlai/. IGVes. 405; 18 Ves. CI.

It seems "that relief may bo given

though the default in non-payment
of the rent was wilful or arose through

negligence : Sanders v. I'ope, 12 Ves.

289.
(.i) Where there are several un-

derlessopH, rf^bnf will bo civeu on tho

application of one of them on liis

paying all tho rent in arrear to tho

original lessor : Webber v. fimith, 2

Vem. 103. As to such lessee com-

pelling the other lessees to contribute

their proportion of tho sum so piiiil,

see S. a.

( ;/) See the first part of this section,

ante, p. 1242.

(c) These words, "trial in," are

not ill the 4 G. 2, c. 28, s. 2, and it

would seem have been inserted by

mistake.
(rt) This moans calendar months,

See 13 & 14 V. c. 21, s. 4. See

Wadman v. Cnlcriift, 10 Ves. 07:

Davis V. West, 12 Id. 475 : lUU v.

Jl/irrlai/, 10 Id. 405; 18 Id. 5S: iMit

v. Lni-d ll'iiwlfinh. 3 V. & B. ii:

C. L. P. Act, l«o2, S3. 211, 212, infra,

and ante, p. 1245.
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Chap. CVI.

On For/eiiure li/ Non-payment 0/ Itent.

c'.aiiuins auy right, titlo, or intorost in lav or onnifv r>f ;„ x „
tho sM lease, shall, within tho timo af.,roia ,Zoo l' f, ; n'l

"p •
° ^'

any Court of o<iuity (/,). Huch person «haU no^Co o • eontirujlnv

""

iiijimotiou against tlio procoodings at law onsuch n;n;.fn.!^^\ ^^
ho does or shall, within forty davsnoVnffn.n' n"^'''i*'

''''^°^^

answer shall bo made by tho Simmt n su^h ni'ni
'"^^P?'-^«°t

into Court, and lodgo wit)\ tho V^S^oiLr"ucXn^Tn.\
^'''°^

of money as tho lessor or landlokl ^sliall in lliV'Swersw^'r o bo,]ueaud in arimr over and abovo all just all,,wancoranTl also fbn
.osts taxed m tho.said suit there to remain till tKeur n' of thecause, 01 to bo paiil out to tho lossoi' nv lin,ii,>,.,i

"^"""n oi ino

subject to the dleree of tho 0,^;; ;'
a', a " "^ siiefi'r'r''^''

for relief in equity shall bo taken'with n tho HnTo ItS^^^^^
atter execution is oxeeuted, tho lessor or landloid skdl bo intable only tor so much and no more as ho shall ro^ilK- n., i / - ^ ,

without fraud deceit, or wilful negloef.^mako o?\"lSntd S*inises Iroin tho timo of his cnteriixi- infr> ti,,. , <•
", "''*"^ VfO-

th..cof
;
and if what shall bo^^s^illL^lo";:; tl'o°l^^l^^orSK

hai-pon to bo less than tho rent reserved on the said leaso t on thosaid leasee or his assignee, before he shall bo restored to hs posses
sitai, sluiU pay such lessor or laud ord what tb., 7nm,n, i i-
n>a,k..ell short of tho resorvod rent for tLt^^nS2b'*J>

^™
laiulhnd hcM the said lands "

(,•).
^^ ^°^^°^' ^"^

Laiiillord's rights and romodios aro not to bn i-.voi,„i;, „ 7 1 xt. -r ,.

above euactmonts. Seo Com. Laio rZ Ad 1H^2^ o^^^^ *^
Landlord's

p p)3(j
'" -'""'• -^cf, itio2, s, 218, a)tte, rights not pre-

'
'

" judiced by
4 above.

part of this section,

Sect. V.—Ejectment by Mortgagee (d).
By the Com. Law Proc. Act, 1852, s. 21!) (e) " Wbnrn n„ o.f,-^ s

eiectuient shall be brought by any mortgagS, hi he , "xotSr^adnunistrators, or assigns, for tho reeovor>°of tho nossessinn nf ?.
'

mortgaged lands, tenements, or hereditami^its^urnTsiTt shin b^othen drpenduig m any of her Maiesty's Courts (fnm,?H. 1T,/i ?
part of Great Jhitain ealled Enghuld, Iv ^MnX^i^o'x:'-
lUK or re;h.eiuing ol sueh mortgaged lands, tenements o7horeSa-lucuts,

1 the person having right to redeem sueh mort-a -Si landstonomcuts, or hereditaments, and who shill nn,,.. ,. , , ? i
'

>Mondaut(/)in such aetion,^hall,!.ra:y t'i^'&n^C.'rsS

('') Au application to tlio Division
111 wiii(?li iin action is j)eiiding is now
subst.tiitod for au iujuuctiou. Seo
ante, Vol. 1, J). 300.

{;) See 4 a 2, c. 28, s. 2: Doe d.
lliteniujs V. Lewis, 1 Burr. 614 ; 2
L(l. Ken. ;i20.

('0, As to wlien a mortijagor may
sue lor posscssiun, soo niito, p. 1203.
As to pruecc'diiig for siimmarv iuds-
lu.'ut and,.,- Ord. XIV., r,-o ante
1'. liil. n. (//).

'

(f) See the 7 a. 2,0. 20,83. land 3,
tne lormer euactmcnts on this sub-

In ejectment
by mortgagee,
the mort-
gagor's ron-
deriug the
principal, &c.
in Court shall
bo deemed
satisfaction,

and Court
may compel
mortgagee to
reconvey.

jcct. These enactments also apiilv
to an action on a bond given as a
collateral security witli tho mort-
gage, and also to au action on the
mortgage dectl : SuiccUm v. Collm- 1

iMings, 3 Ex. -107 ; 18 L. J., Ex.

&M. a.7; 1 A. k E. 8U: Doe (L.
iv.f V. Jii-oicii, Duwl. 471

(ff)
Jieo Doc a. TiM v. Hoc, 4

Taunt, hi^i The Act does not it
seems, apply if judgment has been
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Past XIII.

Not to apply
where right of
redemption
controverted
or money due
not adjusted

;

or to prejudice
any subse-
quent mort-

Adwn for Recovery of Land—Ejectment,

action, pay unto such mortpngoo, or in cnso of his refusal, sliaU

bring into Court, whoro such action shall bo depending, all tlio

principal moneys and interest duo on such mortgage, and aho all

Buch costs as have been expended in any suit at law or in ciiuity

upon siich mortgage (such money for principal, interest, ancUosts

to be ascertained and compntod by the Court whore such action is

or shall bo depending, or by the proper officer by such Court to k>

appointed for that p\irposo), the moneys so paid to such moitf;iif;oo,

or brought into such Court, shall bo deemed and taken to he in full

satisfaction and discharge of such mortgage, and the Court (A) shall

and may discharge every such mortgagor or defendant of and from

tho same accordingly; and shall and may, by rulo of the same

Court, compel such mortgagee, at the costs and charges of such

mortgagor, to assign, surrender, or re-convoy such mortgaged

lands, tenements, and hereditaments, and such estate and interest

as such mortgagee has therein, and deliver up all deeds, evidoiico,*,

and writings in his custody relating to the title of such moitgaircd

lands, tenements, and hereditaments, unto such mortgagor who

shall havo paid or brought such moneys into the Court, his heirs,

executors, or administrators, or to such other person or persous as

he or they shall for that purpose nominate or appoint."

By sect. 220, " Nothing herein contained shallextond to any case

where the person, against whom tho redemption is or shall ho

prayed, shall (by writing under his hand, or tho hand of his attor-

ney, agent, or solicitor, to be delivered before the money shall lu

brought into STich Court of law, to the attorney or solicitor for tho

other side) insist (0, either that tho party praying a redemption

has not a right to redeem, or that the premises are chargeable with

other or different principal sums than what sippear on tho fat"

of the mortgage, or shall bo admitted on the other side [k]
; or to

any case where tho right of redemption to tho mortgaged lands and

premises in question in any cause or suit shall bo controverted (/),

or questioned by or between different defendants in the same cause

or suit ; or shall be any prejudice to aiiy subsequent mortgage

subsequent incumbrance, anything herein contained to tho coutrar;

thereof in anywise notwithstanding" («()•

A reference under the A(!t will not bo granted unless all tho

defendants admit the plaintiff's title («)• A reference will here-

fused if the defendant has agi-eed to sell the oipiity of redemption

to the plaintiff", and has declined to complete the contract (o). In a

case decided under the previous enactments on this subject, where a

first mortgagee brought an action of covenant on the covenant in tho

or

mortgage do

to deliver u\

coiajH'! the J

pay 1110' it of I

a i'aso withi

entitled to ]

paying the e

iiieiit of it
( ,

only as botw

client (/•) 'J

(/. 2, c. 20, s

caiiso why,
should not_

deeds, &c., i'

had delivere

tho right of

been doUvore

Under the

profits in th

laud, and thi

r. 2 (ante, p.

If no claii

tho roeovory

iu such acti

damages tho

tho posscssio

profits. The
boforo bringi

with a contin

the first tres

seems that af

tho time whe
The action

has recovered

who has reco

profits again!

signed, and plaintiff is entitled to

execution: Amis v. Lhyd, 3 Vea. &
B. 15. See Gorclt) v. Gorchj, 1 H. &
N. U4.

(/() Or a Master at Chambers. See

Feltnu y.A.s/i, liarnes, 177: Luwrence

V. Hmibi'ti, 20 L. J., Ex. .5.5.

(i) 'See ])ne d. Harrison v. Loi/c/i,

fi 11. & L. 270.

(A) Sec Goodtitle v. Bishop, 1 Y.

& J. 314.

{I) See Ilewson v. Hewson, 4 Ves.

105.

(»() See tho followiiii? cases on the

previous ciiactmeut : line d. Kail v.

Sold, 2 W. Bl. 720: StilnA. Ikdhd
V. dakcs, Barnes, 182 : I'eUnn y.Afk,

Id. 177 : Goodriiiht v. Moi,ri\ LI.

170: Archer v. 'Siwtf, 2 Wr. 110";

Audr.341: ,/>/o«., 1 Sfr.4l;i: Birtkii

V. Street, a T. K. 320.

{») Hoc v. Wardle, 3 Y. & C. 70.

(o) Goodtitle V. rope, 7 T. R. 18o.

But see Skinner v. Slacey, 1 Wils. 80.

[p) I)aon V
613 : hoc d. B,

3.59.

(';) Archer i

As to paymen
abortive attcm
power, see JDoii

627.

(*•) Doc d. a
N. C. 7()S.

(i) iilhte V.

264.
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a retlomptifiii

argcablo with

V on tho fato

iido (k) ; or to

goil lands and

ntrovortcd (/),

ho same cause

c mortgage or

to tho contrary

unless all tho

CO will 1)0 ro-

of I'cdoniption

ract (<i). In a

ibject, whoroa

ovonant in tho

ing cases on the

; Hoc d. lu'ii T.

Stiles Hi. liidlmd

!: Fclloiiy.M,

V. Moore, Id.

tt, 2 Str. 1107;

>tr.4i;i: Bcrtkit

,'3y.&C.70.
.»(., 7 T. R. 185.

:««!/, IWils. 80.

By Mortgntjee,

mortgage deed, having rocoivod notice from a seeond mortgagee not
to dcliwr up the deed, and tho mortgagor applied to tho Court to
compel tho plaintitl", under tho Act, to ro-couvoy tho j)renusos ujiou
paymc't of tho principal, interest, and costs, tho Court hold it to bo
a i'a^o within tho Act, and made tho order

( p). The defendant i8

entitled to have tho proceedings stayed under tho Act, without
paying tho expense of preparing tho mortgage-deed, or any assign-
laer.t of it

( /'), or any collateral debt (7). Tho costs also are taxed
only as between party and party, and not as between solicitor and
client ((•). To a rule calling upon tho mortgagee, under the 7 <& 8
(f. 2, f. .^0, s. 1, tho previous enactment on this subject, to show
canso why, upon payment of principal, interest, and co.sts, ho
shonld not ro-couvey tho mortgaged premises, and deliver up
deeds, &c. , it was held, that it was an answer that tho mortgagee
had delivered a notice in writing under sect. '6, that he disputed
tho right of the mortgagor to redeem, although such notice had
boeu delivered since tho rule was obtained (s).

1249

Chap. CVI.

Sect. VI. Action fob Mesne Profits.

Under tho present practice it is usual to include a claim for mesne
profits in the same action as is brought for tho recovery of the
laud, and this is expressly sanctioned by R. of S, C, Ord, XVIII,
r. 2 [ante, p. 1207).

If no claim for mesne profits has been joined in tho action for
tho recovery of the land, the plaintiff' may, after judgment obtained
in such action, bring an action against tho defendant for the
damages the former has sustained by the latter wrongfully keeping
tho possession of the land. This is called an action for mesne
profits. The plaintiff should make an entry into the premises
before bringing the action, as it seems doubtfn' whether trespass
with a continaando lies after disseisin and befo-- ;• s-entry; but, for
tho first trespass and disseisin, trespass lies be; jro re-entry (<).' It
seems that after entry the plaintiff may recover mesne profits from
tho time when his right of entry accrued (m).

The action should be brought in the name of the plaintiff who
has recovered in the action of ejectment. A tenant in common,
who has recovered in ejectment, may maintain an action for mesne
profits against his co-tenant (a;). Before the Com. Law Froc. Act,

Usually in-
cluded in
action to re-
cover land.

Action for

mesne profits.

By whom to
be brought.

[p) DixoH V. IVigram, 2 C. & J.
613: Uoe d. Blagn v. Steel, 1 Dowl.
3J9.

[q) Archer v. Snatt, 2 Str. 1107.
As to payment of tlio costs of an
abortive attempt at sale under a
power, see JJowle v. 2\eale, 10 W. R.
627.

(/) Doe d. Capps v. Capps, 3 Bing.
N. C. 708.

(j) i'ilbee v. Hopkini, 6 D. & L.
264.

(0 Doe V. Wright, 10 Ad. & E.
780; Co. Litt. 257 a; 2 Roll. Abr.
550, 553, 554.

{it) Harnett v. The Earl of Guild-
ford, 25 L. T. 85, Ex. See Litchjield
v. Ready, 5 Ex. 930 ; 20 L. J.. Ex.
51 : Turner v. Camerons, &-c. Co., 5
Ex.932; 20 L. J., Ex. 71.

(x) Goodtitle v. Tombs, 3 Wils.
118: Cutting v. Derby, 2 W. BI.
Rep. 1077.
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Pabt XIII.

Againstwhom

Arrest for.

What a do-
fouce.

Activn/or Recovery of Land^EJedinent,

1832, a joint action for mesne profits might bo maintained by sor- nl
lessors of tlio pliiintilf in ejectment after recovery therein, ulth..u.-h
the (loclarutiou iu ejectment contained only a separate domiso Cv
each (//),

'

Tlio action is, in general, brought against the person aoainstwhom the judgment in ejoctmont is given (z) ; but it iiuy ho
brought against any person found in possession prior to the iiid,,
mont [a), Tlio dofenchuit is only liable for tho mesne profits for
tlie time he was in jjossession (/<). It seems that a tenant is liablo
for mesne profits, if his undor-tonaut liold over after his mU'Kii
has detormuiod, if tho former has in any way ac(iuiesced in tho
ovorliohliiig of his under-tenant; as, for instance, if lio 1ms r,,.

ceived ri'iit from his under-touant for the poriod during which
possession was improperly detained, or tho like (c). As to wli,.u im
action can be maintained against executors or administrators tw
the ])rotits during tlio lifetime of the testator or intestate ivccivoJ
by him, see ante, p. lll!S.

As to wlien dofendant can bo arres^ d before final judgment
wlioii ho IS about to quit England, &c., nee pout C/i. CXXllF. (d)
Tho defendant may plead tho Statute of Limitations as to all

tno ju-ofits excepting thoso whicli may have accriiud wi nin tJw
last six years (f). If tho defendant, by his defence, sock io raivu
any point decided by tho judginoiit in ejectment, tho iihiiutiif
may reply the judgment in ejcetmont by way of esto])pel

( /) •

lj„t
unless ho so reply, the defendant will not be estopped by the iiul".
ment((/). Tho judgment does not oiiorato as an estop])ul wi'h
respect to the duration of the plaintiffs title (ft). The plaiutilf may
plead tho judgment iu ejectment by way of ostoppul, as abuvo
though an appeal bo pending on it (/). A landlord is estoiipcd by
tho judgment in ejectment from saying ho was not landlord in

(v) Chamler v. CHiigo, 5 M. & Sel.

61; 2 Chit. Kon. 410.

(;) 1 Chit. I'l. 6tli ed. 195.

00 Seo 1 Chit. PL Gth ed. 195 :

Doi' V. Jlnnri/, 8 Biiig. 242 : Doc v.

Wliitcumhe, 8 Bing. 4(3.

(4) Aslin V. I'tii/dti, 2 Burr. 608
(as to wliich, seo Harris v. J\Ia//,ern,

1 Ex. D. 31) : JJoe d. James v.

Sfdiiii/oii, 1 Chit. liep. 121 ; 2 B. &
Ahl. 373. As to judgmeut hy de-
fault in eicctmeut heiug ovidoiico of
defendant s possession at time of the
actiou brought, seo J'carsr v. Coker,
L. R., 4 Ex. 92; 38 L. J., Ex. S2,

from which it apjicars that tho bet-
ter opinion is that it is.

((•) j)oe V. Jtnr/ow, 12 Ad. & E.
40: Jtoe v. in</i/s, 2 V. R. 330:
I/j/is V. RM<ir(hu)i, 9 Ad. & E. 819;
1 V. & D. 618 : Hurdiwj v. Crcthurn,
1 Esp. 57: Lev>l v. Lcicis, G C. B.,
N. S. 760 ; 28 L. J., C. P. 304. Sod
vide per Jfafi^fiilil, C. ,T., in Jhirne v.

liiili(ir(lxn».i'Vi\n\\t."'H). ScoC/iris/i;

v. Tduen-d^ 7 M. & VV. 127 ; 9 M. k
W. 438 ; 12 M. fc W. 316, as to one

co-tenant being liahlo for tho hold.
iiig over of another.

ifl) Seo llaiit V. Ilmhoii, Banies,
8o.

(') Bull. N. P. 88. As to plculins
bankruptcy, seo ante, p. lltjil; f;,„„/-

tUlc v. Xurth, 2 Dong. 5,S-1 : Ihml
V. r.-cl, 3 B. & Aid. 407.

(
/') Harris v. Mitlhri., 1 Ex.B. 31

:

45 L. J., Ex. 244 : Jhc v. llYujht, 10

A. & E. 763 : Bather v. Itnliinc,
'

C. B. 815: Jhe v. H'ehninn. 'l W
368; 18L. J., Ex. 277: LH.Iili^H^.
Jttaihi, 5 Ex. 939 ; 20 L. J., Kx. (51

:

Vilh-iiisou V. Kirb)/, 15 0. I!. 4;i0;

23 L. J., C. P. 224.' Seo Ca^i/Mlw.
£o'it/er, 31 L. J., Ex. 50, wliore an
action for mosno profits was liroiiglit

after a County Court Judge hail iiiudo

an order for giving up jiossessioii.

(g) Ihte V. Jlmldart, 2 C, 31. k R.
316. And seo Voor/ht v. Wiuih, 2B.
& Aid. 662 : Malthew v. OsIm-ik, 13

C. B. 919; 22 L. J., C. P. 241.

\

(/i) Jfa Mil Kiilirn.

(0 Doe V. Wright, 10 A. & E. 763,



Action for Mesne Pm/Ha,
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lo for tho hold-

fi'SmtJl!)/^"
*''"' ^° '^^°''"^ *° anddofondoa tho action of Chap. CVI.

Whoro a landlorcl dofondod an action of o)octmont and tho
nct.ou of trospass for uK-sno profit.^ was brought airainst him 1,;^
touanf.an. tl:o tenants nndoi-tonant, tho CumftS tu ' thore.ora m the action of ojcotmont was admi.ssiblo in o^idc co a"«pa.nst tho tenant, to prove that he was a joint trespasser wth tho
laii; lord, as it appoarod that thoy wore privy in estate (l)

'Iho lury are not, in cstiniatinn- flm rlninnf»/.u „. i- i l

tho laoro rent or annual vahro H.u prenZs^'-'bun^^^^^ ^\° f
""""* ''

c^,a damages as they inay think tit. i^'^n-p 'l!^. "f ^^ .£ ''"''''''

111 s trouble, \-c. (m) The phuntirt' may also Recover, as .Ian 4stho casts of the action of ejectment ,• but if tliat act n weroaclnulnlandtho costs axed, ho cannot recover more thanStnxed costs («); though If judgment ^-ent by default in thoaction, lie may recover the actual costs of tho judgment f 1 Ithas been held that. tho plaintitf may also recover, by Sy odamages the costs incurred by liiui in a Court of error iu\.o:versing the judgment in ojoctmout erroneously obtained by thedoN.iuiant (/,). And tho plaintiff is not restricted to tho t no ment.oncd m the statement of claim as tho time i , iwhenJo hoclauned to bo entitled to possession, but may also^0,"^ thepn^hts which accrued previously, if ho had title to tho premises atthe time and the defendant wero in possession (,/). The hirv W
ever are to give damages only for the timo thy/lefendai t is\',rovedto have been in possession (r), and since tho plaintiff's title acmiedAnd wh..re an act.ial entry had been made to avoid a f o tho J rv

trtil;'; G,).'""'^"'

°"'^'
"' '' '^' P^°fi*^ ^^'^^^^'S «iuco tho tLie o^

It sewns th.-tif tho defendant GUi'ter iudgmont bv defnnlf +!,»
plamlitf should, upon executing a writ ot' iiS^ nrLr^bn n ^u
of tuuo tlie .lefendant has been in possession ff)^'

^^^ *^° ^"'^^^^

Ground-rent necessarily iiaid bv the flofmi,1ot,f -^i •^ •

session should bo doductoi bj. tho j^^iy fro;^tSima^^i'J,,5:^
P^^"

(^) Sco Doe V. Chains, 17 Q. B
16(i; 20L.J., Q. B.478.
(0 iJoc V. Harlow, 12 Ad. & E. 42

n. ((0.
'

(ill) Goodtitle v. Tombs, 3 Wils
121

;
Jhe V. Hare, 2 C. & M. 145 ; 4

&• 21': I)io-n V. Large, 3 Doug.
33.)

;
Ihe d. Lvy v. Hoc, 6 C. B. 275

per Cnsm-cU, J.

(;.) Ihc V. J-illiter, 13 M. & W. 47

J^XS'r''''^- '^'"'"^'•'- L. R., 4 Ex.
92; o8 L. J., Ex. 82: GuWeer v.
linnkirntcr, 2 T. R. 261 : ])oe v.

l'T\} ^T '?.^'*- ^"^ ^- Jt'o^'lort,
- L., lU. & K. JIG : Siimonih v. Pane,

VM- ^of- 2,? =,
^'«''rf''"'c V. Tombs, 3

«iIs.l2I;Bull. N. P.88, 89. And
see limer v. Urilts, 3 Camp. 455:
Brnn.cY. llrulgrs, 7 Moore, 471 : Doe
V. JJ-:)-. 2 Imwl. 245.

1 a/'Vp", -7- ^°"'''' 7 B. & C. 404

;

1 M. i: E. 1,0. Oil an appeal, costs

are now usually given by the Court
Of Appeal to tho successful partv.
Seoiuito, p. !)91.

iaii'j'.

(?) Bull. N. P. 87.

456*^
*'""^"""^^' ^' ^''""^> Barnes,

(») Soo Compere v. Ifieti, 7 T. R.
7i7. Aud see Jierrington v. />«,•/[•.

WA2Str. 1086; 4 Bro«-u, P c.

(0 Ive V. 6'ro/^, 9 Dowl. 903. It
appears, Iiowevor, to bo tho better
opmiou that a judgment by default
18 suftciout ovidenco of possession attho date of tho writ of ejectment,
hee tho point fully discussed iu
i.<,,-,,. V. C%«te-, L. R., 4 Ex. 92;
38 L. J., Ex. 82, where Ice v. Heott
supra, ,s commented on. Sec- Um-ri\
v.;IMr,vM E.-C. I). 31, 35.

"

(/O Hoe V. Hare, 2 C. & M 145 •

4 lyr. 29. See lord Cawdor v!
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Paet XIII.

Action pend-
ing appeal.

Costs.

Other pro-
ceediags.

Action for Recovery of Land—Ejectment.

If the action is brought pending an appeal on the judgment in

ojectnioiit, the plaintiff may proceed to judgment; but tJio Court

will stay execution until the appeal is determined (»;).

As to' costs, see Vol. 1, p. 671 rf aeq. (t/J.

In all other respects the proceedings in this action are the same

as in ordinary cases.

Lewis, 1 Y. & C. 427, where there

was a claim by defendant for money
expended ou the land.

{x) Ca. Pr. C. B. 46. And see I)u
'rright, 10 A. & E. 703.

(y) See also Doe
368; 6T. B 593.

V. Davis, I Esp



)n are the same

( 1253
)

CHAPTER CVII.

EEPLEVIN («).

PAQE
1. iriiat, and in what Cases it

lies, and ii/ whom, ^c. ., 1253

2. Enactments as to 1254

3. Pfoceedings to obtain the Me-
plei'in

4. Proceedings in High Court

of Justice when Action of
Replevin commenced there

.

'). Proceedings in Count;/ Court
when Action of Meplcvin
commenced there ,., 1266

1255

1258

. Proceedings in High Court
of Justice when Action
commenced in the County
Court, and removed by Cer-
tiorari , 1267

Proceedings on t/u Jieplevin
Bond against the Sureties. 1270

Troceedings against the Re-
gistrar of the County Court
for taking insufficient or no
Sureties 2271

1. What, and in luhat Vases it lies, and hy tuhom, &c
Beplevix is a re-delivery by the Registrar of the County Court Chap CVIT
to the owner of his chattels taken upon any cause UDonsnrof^ - '

^^"-

that ho will pursue the action against him thit took theK) £ ^hat.
action 01 replevin is a personal action (c)

^\"j' ^u

taking was in execution under a judgment of a superior Court f /)

TVTiatover may be distrained may be renlovifid r;^ 'vx,^ *.-

lies for boasts /ere nature when rlcllLt^ ^ t Se° yotnS
''""^^*-

nt animals distrained born since the distress /). ft does not h!
tor money goneraUy «0; nor fo- title-deeds «), nor for ftini«annexed o the freehold («). But it lies for Uwrng corn &ftaken under a distress under the 11 (?. 2, c. 19,1 s"

[a) See Messiter v. Rose, 13 C. B
162; 22 L. J., C. P. 78 : Marshall v.
Bishop of Exeter, 6 C. B., N. S. 716;
28 L. J., C. P. 300.

(4) 19&20V.C. 108, s. (J3; Bao.
Ab. Eepl. A.

((') Eaton V. Southbi/, Willes, 134.

A,^^ B°n- °iS-, Eepl.
; 2 Eoll. Ab.

430; Bull. N. P. 52: George v.
Chmkrs, 11 M. & W. 149 ; 2 DowL,
^.b. ,83; 12 L. J., M. C. 94 : Allen
y. 'Vian. 2 Ex. :^r^2: 17 L .T F,x

m' iH"'' r-
^'"'''e': 1 E- & B.'

610; 22 L. J., M. C. 76: Gay v.
^lMws,32L.J., M.C.58:7;o«r^«

"'"f^oHhJTestR. Cc. v. Buchnaster,L R., lOQ. B. 70; affimed Id. 444-
44 L. J., M. C. 29, poor rate.

'

25^i^,jfrB"3^^-^'«E-'^B-«12;

(/) George v. Chambers, supra,

^j^y)
Cawthorne v. Camp, 1 Anst.

W) Rex V. Oliver, Bunb. 14.
(0 1 Swanst. R. 296

; Cowt). 214
, ml^"viesJ Powell, Willes. 46:
i lioll. Ab. 430.

(0 Gilb. Repl. 156; Sid. 82.
bn) Bao. Ab., Ropl. F.
(«) KMett V. Smith, 4 T. R 604
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Paet XIII.

By whom.

Against whom.

Ucgistrar of
County Court
to gi-.aut rc-

plevius.

Securities to
be given.

Replevin may
1)0 commenced
In superior
Court.

Conditions of
security in

such cases.

Conditions of
security when
replevin

Prior to tho Married Women's Property Acts, if tho goods of a

feme sole wero taken, and she married, tho husband alone mi[;lit sue
tho replevin {<>), or thoy might both join

( />). Executors may have
reijloyin for tho goods of tho testator taken in his lii'etiiiio

(.y\

Several persons cannot ]oin iu ono replevin for several goods, whuro
tho property is several (;•)•

It lies against tho party who actually took tho chattels, or who
directed or ordered tho taking. If goods arc taken by A, liy tho

command of B., tho replevin may bo against both, or cither (s).

2. Enactments as to.

By tho 19 & 20 V. c. 108, a. 613, " The powers and responsibilities

of tho sheriff {i) with respect to replevin bonds and replevins slmll

henceforth coaso, and tho registrar of tho County Court ot the

district in which any distress {a) subject to replevin shall be takuii

shall bo empowered, subject to the regulations lioreinutter con-

tained, to approve of replevin bonds, and to grant re2)leviiis, and
to issue all necessary process in relation thereto, and such process

shall be executed by tho high baiUff."

By sect. G4, '

' Such registrar shall, at tho instance of tho party
whoso goods shall havo been distrained, cause tho same to Lo

roplovicd to such party, on his giving ono or other of such secu-

rities as aro mentioned in tho next two succeeding sections."

By sect. 65, " An action of replevin may bo commenced in aiiv

sujierior Court in the form applicable to personal actions therein,

and such Court shall havo power to hoar and determine tlio same

;

and if the replevisor shall wish to commence proceedings in any
superior Court, ho shall, at tlio time of tho replevying, give secu-

rity, to bo approved of by tho I'Ogistrar, for such an amount as

such registrar shall deem sutlicient to cover tho alleged ri'iit or

damage in respect of which tho distress shall have been nnule, and
tho probable costs of tho cause in a superior Court, conditioned to

commence an action of replevin against tho distrainer in sucli

superior Court as shall bo named in the security, within one week
from tho date thereof, and to prosecute such action isith effect

and without delay, and unless judgment thereon bo obtained by
default, to prove before such suiiorior Court that he liad gonil

ground for believing either that the title to some corporeal or

incoriioreal hereditament, or to some toil, market, fair or fran-

chise, was in question, or that such rent or damage exceeded 20/.,

and to make return of tho goods, if a return thereof shall he

adjudged."
13y sect. 06, "If tho replevisor shall wish to comraonco proceed-

ings iu a Coimty Court, he shall at tho time of replevying give

security, to be approved of by tho lOgistrar, for such an lunouut as

(o) Gilb. Ee})l. 156.

(p) See Cas. t. Ilardw. 119.

(y) Gilb. He])l. luG.

(r) Id. l-)3; Bro. Ab., Ropl.,pl. 12.

(s) Gilb. liepl. 152; 2 Koll. Ab.
431 : Juiifs V. Johimoii, 6 Ex. 802

;

20 L. J., Ex. 46.

{/) As to a franchise for grantinp;

replevins, see llUlawtllv. Eastwoott,

C Ex. 296 ; 20 L. J. , Ex. 151 ; Muumoj
V. J)awso>i, (i A. & E. 75'-'.

(h) Tliis and the otlier cnaotmoiits

in this statute relating to rojilcviu

aro extended to all cases of rojiluvin

by tbo C. L. P. Act, 18(i0. s. fl post,

p. 1255, wliicli is expressly Ictt unro-

pealod by the stat. 40 & 47 V. c. id.



Proceedings to oltain the Replevin.

tho goods of a

lone mi^'lit mio

itors may have
is lii'ctimi!
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il gooa.s, where
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L by A. l)y tho

either (s).

•osponsibilitios
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Court of tho

shall bu tiikeu

rcinafter coii-

roplovins, iiml

. such 2iroce,ss

I of tho pavty

^saiiio to ho
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leuced in anv

3ti()iis therein',

lino tho same

;

;o(lin^'s in any
ng, j;ivo socu-
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lejred ri'ut or
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conditioned to

liner in such

tliin one week
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ho luul good

corporeal or

fair or fran-

Jxcooded 20/.,

roof shall he
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jlovyiug give
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?. IT)!: Muumi'i

. 702.

tlicr enactments

ing to rcpleviu

[isos of replevin

8()0. 3. 22, post,

•essly li'ft iinro

A: 47 V. e. W.

puch registrar shall doom sufHcient to cover tho nllno-n^ ^« 4.

d:unago in respect of .-hich the.distress .shaU have beefma lo Inl
tlio probable costs of the cause in tho Couutv ('onr^ X. !,rJ" ' w
e,,:nmenco an action of replevin against^hTdlsSeVrtlfoSmtvCourt of the district in which the distress slvil] l,n,.^ i ^ , ^
within one month from the date of ho socS and t^"'.'^ ^'^'f'
such action with effect, and without tlula. n d Vo li

prosecuto

the goods, if a return thereof .shall be IdjudS " '^' ''^"™ °*

l!y sect. (57, "Any action of replevin brought in a County Court*al bo removed into any superior Court by writ of coit oraii
tlio dele.ndant shall apply to such superior Court nr +n n t i

there lor such writ, and shall give socuiitv to n n^f % "^fl^^
tho Master of such superior Comi°£such'amo, nf^/r"'^ V'^
mi., as such Master shall think h,Z£nStol^^^^^
acti-.u with eifect (.) and, unless the i^eplevS^haluSi inu^orshal not prosecute such action, or become nonsuit hero L toprove before such superior Court that tho defendant had "'oodgroun,! for believing, cither that the title to some corporeal ornicorporoal hereditaiuent or to some t(dl, market, fair or?ranc li^Swa^ m -luoshon, or that tho rent or damage in respect of wh ih hodistress .shall havo been taken, exceeded 20/. ; and emT uchsuperior Court shall ha.^ power to determine the same action '•

liy.sect. OS an appeal from tho decision of a County Court isallowed m al acion.s of replevin, where the amount of rent n,damage exceeds 20/. See this section, post, Ch C V Y Y
Sect. 10, post, Gh CXXX directs how securiti^sVnder this Actaro to bo given and enforced.

""uui i,ms Act

By .sect. 71, sec post Ch. CXXX., whoro security is required to bogiven In- the above Act, a deposit of money ma^ be m'SoTn Heu

By tho Com. Law Proc, Ad, 18C0 s I0 <'Tii,„ ,.„ • •

the h) .0 20 V. c. 108, which relate to replevin shalf bo'
d""'

1
and taken to apply to all cases of roplovSi n Hkn ,n.

^'''^

ftSt-'S^'
"^'""^ °' '°^'^ distitd'firS 72Z41
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Appp.il from
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How securitiea
given.

Deposits in
lieu thereof.

19 & 20 Vict,
c. 108, ex-
tended to all
cases of re-
plevin.

3. Proceedings to obtain the Peplevtn.

llobi, ll,i. Act il was onMtcd by tlo shtuto of Mmbrijg,,
(j),

(') See Tnmmons v. Oy/c, 6 E. &
B..ol; 2,5 L. J., Q. D. 403 ; a case
(lecKM as to the meaniuR of tho
words "prosecute tho suit with
effect,

;
m the 121st scot, of fl,,,

iV 10 V. e. 9.'). A question was also
Miscd ai (Lis case whether under
tt boml ({iveu under this section a.

party was liablo for more than tho

pw-ty.
"' ^ot^-<^on party and

(») This section is exiire.sslv ex-e,pM , ,^^, Jn-eXd bythe ih & 47 V. e. 49.
^

9'} ^^^0 these sects, auto, p. 12r>4.
(y) 52 H. 3, c. 21 ; 2 lust! 138.
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At whose in-
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Security when
replevin to be
brought in a
County Court.

that tlie sheriff, without any writ being sued out of Chancery,

should proceed to replevy the goods, inamodiately upon conijilaiiit

being made to him ; and by the 1 & 2 P. & M. c. 12, the shoiittof

every county (z) had to appoint four deputies (a) at least, dwelling

not above twelve miles distant from each other, for the purpose of

making replevies (/<). One of the sheriffs of the city of London

might grant them (c). Bailiffs of liberties and other persons had

in some cases power to do so ((/). Where the lord of the frauchiao

had the prescriptive right to grant replevins in the same nmuiier

as tlie sheriff had before the statute of Marlbridgo, the slieiift'

had no concurrent jurisdiction with him (c). If the replevin were

granted by a party having no authoritj' to grant it, the whole jji,,-

ceeding for the replevin suit would fail, and a prohibition would

lie against a continuance of it (/).

The replevin is granted at the instance of the party whoso goods

are distrained. See 19 <fc 20 V. c. 108, s. 04, ante, p. 1254.

By the 11) A 20 V. c. 108, s. 65 (y), if the replevisor wishes to coiu-

monco proceedings in a .superior Court (//), ho must at tlie tiino

of replevying give security, to bo approved of by tho registrar, for

such an amount as such registrar shall deem sutiiciont to cover tlio

alleged rent or damage in resi>ect of which the distress has been

made, and the probable costs of the cause in the superior Court,

Tho security is iu tho form of a bond, with sureties, to the dis-

trainer (/}, which must bo conditioned in the manner pointed out by

the above 05th section. It is given at the cost of the replevisor [k].

Instead of giving a bond, a deposit of money may be made in tho

manner mentioned in tho 71st .section of the above Act (/). As to

enforcing the bond, and giving rolief to the obligors, see 19 <£,• liO T.

c, 108, s. 70, noticed Ch. CXXX. ; and as to obtaining out of Court

tho money deposited iu lieu of a bond, see sect. 71 of the above

Act, C/i. C'A'AA'.

By the 19 ifc 20 V. c. 108, s. 60 (m), if tho replevisor wishes to

commence proceedings in a County Court, he must, at tho time of

replevying, give security, to be ajiproved of by tho registrar, to suuh

an amount as tho registrar shall deem suiBciont to cover tho alleged

rent or damage in respect of which tho distress shall have been

made, and tho probable cost of tho cause in the County Court,

conditioned to commence an action of replevin against the distrainer

in *ho Conn
1 10011 taken,

jirosocute si

a return of

security is ii

which must
given at tho

a deposit of

of tho above

to the oblige

as to obtaini:

the 71 si secti

Prior to t]

couhl I'oplov

the phiiutilf

,

cattle or goo

pledges in ai

for the price

taken by the

conditioned f

s. I'y, in ever

deputy had t^

as sureties, a
be ascertainec

cutiug the v\

returning the

gave tlio pow(
the replevin {i

London in hii

the bond to b
only was not
of the statute.

the amount s

contained a i

since the Com
i;)iC'L'Or, c. 1

took a bond (

County Court

(s) Thompnon v. Fardcn, 1 Sc. N.
K. '285

; 8 Dowl. 823, per Maiile, J.

(a) Fuidkncr v. Johnnon, 11 M. &
W. 681 ; 1 D. & L. 34(3.

ill) See Boudon v. IMl, 4 Q. B. 841.

(() TltompsoH V. Juiri/fii, 1 Sc. N.
E. 275; 1 M. & G. 535; 8 Dowl. 813.

Ql) Bac. Ab. tit. " Replevin." See

Thompson v. luirdcii, supra, per

Tiiidal, C. J., and Motile, J.

(t) Mounscy v. Dawson, 1 N. & P.

763.

(/) Griffiths V. Stephens, 1 Chit.

Itej). 196.

(ff) See this section, ante, p. 1254.

(/() The notion r.f ri'jloviii shmiUl

bo brought in the County Court,

unless thoreidevisorluis good ground

for believing either that the titio to

some corporeal or iucoiiwreal here-

ditament, or to some toll, market,

fair, or frunchise, is iu question, or

where the rout or damage in respect

of which the distress was made ex-

ceeds 20/. See 19 & 20 V. c. lOS.

s. 05, ante, p. 1254.

(() See ly & 20 V. c. 108, 8. 70;

Ch. CXXX. : Stdiisfu'ld v. llcllimtn,

7 Ex. 373 ; 21 L. 'J., Ex. 148. See

County Court Rules as to security in

Couutv Courts in Ch. CXXX.
(/,•) 19 & 20 V. c. 108, s. 70; Cb.

CXXX.
(h. Sfio t.hi.s anotinn, Ch. CXXX.
liii) See this section noticed auto,

p. 1254.

(h) 19 & 20 V
CXXX.i.SVffHs/,,

373; 2IL. J.,E;
III) .See 19 & 2

Ch. CXXX.
(/') See thisse

_('/) litiuhftlvA

27S. See Eilmoii
B. 413; ISL. ,T.,

after the 9 & 10
"^

19\-20V. c. 108,

('•) A distress i

within tho Act :

2 BiiifT. 349 ; 9 M
{') 'i'hat is to

successful terrain
Ifiiiisoii, 8 M. &
X. S. C9.

C.A.P.—VOL.
:
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Proceedings to obtain the Replevin,

in ho County Court of the district in which tho distress shall havel.eeu taken, wtluu ouo luouth from tho date of the socuritv amlloprosmuite such action with ol&ct and without delay, andVo makear3turnot the goods, If a return thereof shall bo adjud-ed The.ecunty is in the form of a bond, with sureties to tho distminerMwinch must bo condi loned in the manner above mentioned I /sgiven at the cost of tho replevisor (o). Instead of giving a bond

:fftl;;lS(?;riB^^rSEerd'^f ^^*^^-
. the obligors, iy. .^20 V T^ZS'tJ^^S^oTxTtl
ih,!7?S:X\£^KK%?^S/^ Heuof aboiAir^

Prior to tho 19 & 20 V. c. 108 boforn tha cli„„;«! i,-

..uhl replevy, ho must, by Is"! I c^l, wtf.°;;ieXi°fi Z^^C^tytho phimtift, not only to prosecute his suit but ilsn fn , J, ?^ ffiT
^^

cattle or goods, if a^retuin sliould be ad udgod ; an 1 iho\^i S'aX^a
pledges in any other manner, he was answerable to tho lofonchnt ^"Pl'^^'in before
or the prieo or vahiepf tho cattleor goods replevied. The secuS ^'in«^°^-taken by the sherift, in pursuance of this Act, was usuallv a bond

"" ^•
conditioned as is above mentioned (,y). Also, by tho 11 O. 2 c 19
.;.

-M, in every replevin of a distress for rontfr) tho sbm- ft' '^t' i
•

deputy had to take from the plaintiff, and twS, iesponSfpoTsonsas sureties, a bond in double the value of the goods distmincd (tobe ascertained on the oath of ono witness), conditioned for prosecutmg the writ with effect (.) and without delay, and foi^duWreturning the goods if a return should be awarded. This sta toizave the power to take the rep ovin bond to the officov ^IT ^^'^^1^^?

the replevin (t). The bond m^t be ta^ke^Vy Le of thfshfiTffs'3
I.on( on in his own name only («). Although the statute drectedthe bond to be taken with two sureties, yet a bond bv one «nr!f^only was not void (..•). The bond ought to have boon inT^n f'^
of the statute. It Should not have bemi takirin a peiStv boStho anionnt specified by the Act (;,), nor shouli itT'olsTa^ocontained a condition for tho sheriff'^ indemnitv r,/T Wi7n,
since tho County Courts Act (tho 9 <& 10 F 7^S LThofZ? f^'
9 ^.

.or. c 108, in a case of \listress for rent naL ear, tl e° Cfftook a bond conditioned for tho obligor to annear '< nf +i„ ^
County Court for the county of M., tS be hoffn at the sheSl

that the title to

acorporeal here-

ne toll, market,

in question, or

imago in resjiect

s was mado ex-

& 20 V. c. 1(JS,

r. c. 108, 8. TO;

>i'ld V. llcUamll,

., Ex. 148.^ See

as to security in

1. cxxx.
108, 8. '0

; Ch,

I,, Ch. CXXX.
oil uoticod ante.

\ii) 19 & 20 V. c. 108, s. 70 ; Ch.
CXXX.: HtaiiKfcklv.HellaiveU, 7 Ex.
373; 21 L. J., Ex. 148.

C^;').|^/
& 20 V. c. 108, 8.70;

(;') See this section, Ch. CXXX
('/) Midrtlv. Criump, 1 Ld. Rayra.

iii,. bee Eilmomh v. Cliatlis, 7 C.

,(») A distress for a reut-chargo is
^vithm tio^ Act : Short v. llubtard,
2 Biujj, ;!49 ; 9 Moore, 067.

(*) That is to sav. to a. nnt. ,in-
Buccesstul termination: Jackson v

ftro^^' '^^*77; 1 Dowl.;

C.A.P.—VOL. II.

{t) Thompson v. Farden, 1 Sc. N
E. 275 ;« Dowl. 813; 1 M.'& G 635.

{!() Thompson v. Fm-den, supra.
It T,vould seem that one of two
sheriffs of any oilier place might
also take the bond, provided eachwere a separate and distmct ofHcer.
bee Id.

ofl^'^'^A-''^',''''''" X\
Jloward, 7 Taunt.

28 And SCO Id. 327 ; 1 Moore, 68

:

2 Marsh. 3o2. And seo Hacker v
Gordon, 1 C. & M. 68.

„.(.'/) ^^''"''^ V. Lnckwood, 9 Dowl.
J (6. But see Dunbar v. J)unn, 10
1 nee, 51 : Short v. lliibiard, 9Mooro 667; 2 Bing. 349, showing
that the insertion of sucli a condition
would not invalidate tlio bond.

4 .M

t i f ' T 1
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office in, &c., and then and there to prosecute

&c., it was hold bad (a). After the 9 & 10 V. c. 95, and before tlio

19 iC 20 V. c. 108, in cases other than ilistresscs for rent and damugu

feasant, the bond should havo been conditioned for the pluiutill to

appear at the next County Court (the old County Court), uml ind-

secute his suit with effect and without delay, and not for his thtu

and there prosecuting his suit, &c. (i). There were various cases

in which the Courts held that bonds not strictly conformaljlo to tho

statute were assignable within it, so as to enable the assignee to

maintain an action on tho bond, whoro there had been a breucli m'

one of the branches of the condition, which had been taken cnu-

formably to the statute (c).

Care should be taken, in cases of distress for rent, to replevy

before the expiration of five days after the distress made ; other-

wise the distrainor may sell the goods ; though, indeed, they may

be replevied at any time before they havo boon actually sold
; ami

this, although after tho five days (d). In all other cases of distress

at common law, no time is limited for replevying, because tho

distrainer cannot sell the distress.

Before tho above Act of 19 & 20 F. c. 108, if the goods had been

carried out of tho county, or eloigned, or removed to places un-

known, so that tho sheriff could not replevy them, and the ofTutr

returned an eloignment, the sheriff issued a precept in the inturo

of an alias writ of replevin, and if that should fail, another precept

in the nature of a pluries replevin, and then, on tho return that tho

goods were eloigned, a precept in the nature of a capias in ^^•ither-

nani {e), commanding his officer to take goods or cattle of the

defendant, to the value of those taken by him, and deliver them to

tho plaintiff ; or, instead of this course of proceeding, if the goods

were withheld, the plaintiff might proceed in the cause, and

recover damages to the full value of his goods, as well as for the

detention. If tho defendant came in and pleaded noii cejiit, or

property in the goods distrained, he had liis own back again
(

/').

As to ordering delivery uj) of tho bond on tho ground that tho

proceedings are mala fide, see London and North Western Hail. Co.

V. Bedford, 17 Q. B. 978: Leicester Watenvorks Co, y. Crvpstune

{Overseers, (fee), 32 L. T. 567.

4, Proceedings in the High Court of Justice when Action of Ilepkvin

commenced there.

Under the 19 <fc 20 V, c. 108, s, 65 {g), an action of rei^levin may

be commenced in the High Coiu't of Justice in the form aiiplicablo

(a) Edmonds v. Chdlis, 7 C. B.
413; 18L. J., C.P. 16i.

(i) Jackson V. JIansoti, 8 M. & W.
477. See Morris v. Matthcxo.^, 2 Q.
B. 293 ; 1 G. & D. 677 : Dunbar v.

Dunn, 10 Price, 54 : Short v. Hub-
bard, 2 Biug. 349 ; 9 Moore, 067.

(c) See per Maidc, J., in Edmomh
V. C/iuiliD, supra, and cases there

cited.

(rf) See Jacob v. Einff, 1 Marsh.

136; 5 Taunt. 451. Those days are

reckoned exclusive both of the dr.y

of distress and of the day of sale:

IMiin.ion v. Waddbujton, 13 Q. B.

763; 18 L. J., Q. B. 250.

(e) Sue foi-m, Chit. Forms, p. C2".

See Wilk. Eepl. 20; 3 Bl. Com. 1(9;

Fitz. N. B. 74 B.

(/) 1 Ld. liaym. oil. See the

19 & 20 V. c. 108, 8. 63, ante, p. 12.>t,

(y) See this secticu, ante, p. 1251.

I
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to personal actions therein, and such Court has power to honv n„,l
,let,.mme the same, 'rho action nuist bo comEced witSu onoweek irom tho dato of tho roploviu bond (h)

wiuiiu one

boS;mrfS£.^(^r""^^' -ithout-dolay,or the replevin

The replevisor must, unles.s jinlgmont bo obtained bv default provethat ho had good grounds lor believing cither that tho title to someoor,)ored or mc.n'poreal hpreditamont, or to some toll, market fa ror trandiise, was m question or tlu.t the rent or damage in respect
of ^^hwh tho distress was made exceeded 201. See 19 .e-%) v r n«
i>, ()'), (iiitc, p. 1254. • ^"''»

The statutes relating to tho procedure in the action of replevinand Irom which it derived most of the peculiarities that dSSfrm.hed It Irom an ordinary action, have now all been lUcaSIho ])nncipal of these statutes were the 52 //. 3 r 'i rrontX i V
44 ,f 45 v. c 59), 52 // 3, c. 21 (repealed by 44 .fc £7 5,?'
13/.WH'. l,c. 2 (repealed by 44 <C- 45V c lY)) in n . 1/ ^^ •''

"r>,f ''T V r 1'2nf 91 Tf s . \nf ,'V',
''''•''' '^^ "^ (™pcaled by

i & 4" r c \i) 1 il 2 r ^-T''^''\ Vi^2 '^ ^^ ^''- ^« «^dID (I -i I

.
c. ^j, s. i), I, 0. 2, c. , (repealed by 44 & 45 F r- nO^

4 (C Ann. c. 3, sa. 4, (repealed by 42 & 43 V c V) nn,1 ap t /-
V. c. 4!)), 11 0. 2, c. 19, /. 22 (repealed by 42 % 43 vl %V\
4G ,i- 47 r.c. 49), s. 23 (repealed by 44 Ao V c 59^" 5 fCV
c. 54, s. 18 (repealed by 44 & 45 V. c. 59)

^"^ ^

'
'• '"'^l' ^ '^ ^ V.

The proceedings in the action of replevin are now the same asthose 111 an onhnary action, except in the respects Tv/r+i^^i f
pointed out in the following pages.

respects particularly

WritofSummons.-]-1hG writ of summons is issued and served w,.-f ,

Ch.XiU.). It should be indorsed as follows :—" The plain ff'«
c aim 18 m replevin lor goods wrongfully distrained," or ''Theplaintifl's claim is for damaL'cs for imnrnnprK- r i • • ,,T.\
Ihis latter form wiU be sufficient,.^STl^^TSS^^i
recoverable if claimed (0

^^^^ ^''^' ^^^'^'^^'^^
'^'•''^^S^^ ^re

castfr:;;;;:;VoM; "SrXV^ "^^' '^^ ^^^^^^'^ - - -l^-^' Appearance.

si., iudgment m th\ o^di^y ^V'.tSf^ tcf^;?)"^^^^'
^^^^^'"•""^"-

.Such judgment will m the first instance be into,-lnnn+V
''"

1
and a writ of inquiry must be issued, and" tt" mig?,'SSj

CO See this section, anto, p. lor^i

{() This is the fomi given iulho

Present pro-
cedure.

•ofS.C.,App.A.,Pt. 3,aect. 4.

R.'of l! C?
'° *°™ ^'^ Appendix to

(0 Oibbs V. Cridkshank, L. E 8P. 454; 42L. J., n. P 97^ *•'

"

4 M 2

42 L. J., C. P. 273."
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See a form of statomont in Chit. F., p. G25. Special damages may

Lo specially stated aud claimed {I).

Default ill deliverinq statement of Claim.']—li the plaintiff fail

to deliver his statement of claim within the time limited for that

purpose, the defendant may, under R. of S. C, Ord. XXV[. r. 1

fante, Vol. 1, p. 326), apply to a Master at Chambers by summons,

to dismiss the action with costs for want of prosecution, and, outlio

hearing of the application, the Master may, if no statement of

claim bo delivered, order the action to bo dismissed, or mako

such other order on such terms as he shall think just. In onliiuuy

cases, an order dismissing the action with costs is all tliat is

necessary ; but in replevin it will, in most cases, be desirable to

obtain a judgment in the following form, viz., that the actiiju bo

dismissed with costs for want of prosecution, and that the pLiiiitift'

do return to the defendant the goods and chattels replovieil, and

that the 'ufondant bo at liberty to issue a writ of retorno hiibemlo

for recovery of them {m). This is the equivalent of the old com-

mon law judgment in such cases, and could bo asked lor in

tho summons ; and it is conceived that, under the above rule, tho

Master has ample power to mako an order for it. Ina.smucli

as tho old practice may to a con'iderable extent bo followea by

means of an order, it may bo useful to state that tho judgment

of nonpros in an action of replevin at common law was, that

the defendant have a return of the goods (/t). and was final (o).

(/) GMs V. Crnikuhaiik, L. R.,

8 C. P. 454; 42 L. J., C. P. 273.

(»0 See forms, Chit. F. pp. 624,

025.

(«) See the form. Chit. F. 10th ed.

p. 009: l-jlinirds v. Danch, 11 East,

183. It seems that umler ihe old

practice judgment of nonpros could

not be signed after declaration had
been actually delivered or tendered,

although the time had expired: Grnij

V. rcHHcU, 1 Dowl. 120: Ariel v.

Itarrow, 8 Bing. 375. Nor could tho

defendant sign such a judgment
pending an order for a stay of pro-

ceedings. If the action was against

Mvcnd defendants, the plaintiff might
have been nonprossed by anyone
having authoritv on that behalf, ou
behalf of all, if all had appeared,

and he was in default as to all. See

Hamlet v. Binr/ham. 5 Sc. N. R.

889: 4 M. & Gr. 909: rhilpott v.

Multer, 1 Doug. 169, 3rd ed. u. 56

:

I'litmer v. Ficstcl, 2 Dowl. 507 : In-

wood V. Mawley, 5 D. & R. 361 ; 3

B. & C. 553 : Jones v. Gibson, 5 B.

& C. 708 ; 8 D. & R. 592 : Murphy
V. Bonlini, 5 B. & C. 178 ; 7 D. & R.

618. If one defendant only was in

a position to sign judgment, he must
havo pigiif i! it mi beTialf of liimsolf

alone, and could not do so on behalf

of all : Hamlet v. liinqham, supra

:

Roe V. Cock, 2 T. R. 257 : IhaUr v.

Upton, Id. 259, u. : Price v. Foulkes,

4 Bm-r. 2418 ; 1 Com}nis, 74 : Urn-

croft V. Greenwood, 1 H. k C. 7'8;

32 L. J., Ex. 154: Tuphmn v. Kid-

more, 5 Dowl. 670 : EmmrM v.

fitanden, 3 M. & W. 497 ; 6 Dowl.

591 : Coates v. SlevciiK, 2 C. M. & H.

118 ; 1 Gale, 75 ; 3 Dowl. 781. As to

executing a writ of iiKjuiry, see post,

Ch. CXV. Under tho old practice,

if tho judgment were rogidar, it was

discretionary with the Court or a

Judge to sot it aside, aud they would

in most cases do so upon au attiila-

vit of merits, or tliat the jilaiutiff

had at the commencement of tlie

action, and still had, a t;ood cause

of action in that suit {Corlcssus v.

Hume, 2 Dowl. 134: Jhiiiwtt v.

Smith, 1 BuiT. 401), and upon pay-

ment of costs, in order to let in a

trial of the merits. Where a regidar

judgment is set aside on paymeiit

of costs, this means the costs of the

judgment and of resisting the appli-

cation to set it aside: Clirixlie i.

Thompson, 1 Dowl., N. S. 592. If

the judgment bo irregular, it may

in all cases be set aside with cost»,

provided the application be made iu

due time : Barlow v. K<ii/c, 4 T, R.

638. See Kiblewhite v. JeffreHh '

Obit. 142.

(o) See Wriyht v. Lewis, 9 Dowl.

183: Bavies v. Tames, 1 T. K. 3il;

4 J. 1, c. 3.
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I by siiimnonsi,

)n, and, cutlio

I statoiuont of
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ibove ride, tho
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law was, that

I was fimd(o).

)mvii3, 74 : Bn-
1 'H. & C. 778;

Tupltiuii V. Kid-

7G : Einimtt v.

V. 497 ; 6 Dowl.

;(,v, 2 0. M. & H.

)owl.784. As to

inquiry, soo post,

the old practice,

re regular, it was

the Court or a

1, and they would

) upon au attida-

:hat the plaiutill

mcciueut of the

1(1, a good cause

luit [Corti'sms v.

[34: Iknnett v.

I, and upon pay-

)rder to let iu a

Where a regidar

side ou payment

! the costs of the

listing the appli-

side: Cliristic v.

., N. S. 692. If

rregular. it may

aside with costi,

ation he made in

V. Kdi/e, 4 T. R.

ite V. Jefreys, 1

r. lewis, 9 Dowl.

,rs, 1 T. R. 3"1;

AcUo7i in High Court of Justice.

If tho distress were for rent, customs, services or damnffo feasant
th') dotondant was ontitled to iii,l, „»,,..,+ *,... i,.-. .,_

"""iiij,o leasant,

by

12G1

Chap. CVII.

Writ of second
deliverance.

.h.) defendant was entitled to judf^me.lt for his damnSml costsby tl.-o / //. 8, c. 4, a. 3, and 21 //. 8 e 19 , '\ (hn^v^\. i i
'

supr,,, p. 1259). The damages an 1 c'o is o^vhid ho S'^',' ''I
was entitled under these lust-mentioned sSattTtSunvte'o^u
asse.?sod by a jury, under a writ of inquiry ( p) consonn^nTL f^
ju anient m those cases was not final ?.ntif lili damag^es anM:had been ascertamocK;,; and after the entry of tho juS on? ofnonpros on the roll, tollo^yed tho award of 'a writ of nqiSrWhithe sane manner as in ordinary ca.sos on a iud-'mont bv ,1, t min
the sheriff's return of tho inquest, and final TuSonf 1 f'^*^'
the 19 ,f' 'H) V r insi fi,o ,^i„;.,*,-jv ,

jiuigmont. Jioiorowx. u <t -u y. c. 108, the pla ntill was not prevented by iud"mont of nonpros from proceeding, for ho might suo out a writof second deliverance (v) ;
in execution of wdiieh tho .shoi iff^mu 'tagain have aken the good.s from tlio defendant, and delivered themto the plamtift

;
or tho writ would operate in tho sheriff'sTandf^a supersedeas of tho writ de retorno habondo, if the latter w,^fl, f?

no been executed (.), but not of the writ of inquiry offaults (r^
1 the paint.fl intended to proceed tlius, an award of tCwrit Jfscond deliverance was entered upon tho roll after tho jmLmentof nonpros, which writ w-as sued out at tlie Petty Bag OffiJe/f) Supon this writ being sued out, tho defendant had judgment^ eitherupouverdict, demurrer, or of nonpros, it was for i return imnlovisable, and he might have a writ do retorno habendo Xhbeing executed the pamtiff could not have any further 'writ of

.
ivcrance. But if the plaintiff did not suo out a writ of ^JonddeliTeranco, and to the writ do retorno habendo thosM returnedhat the goods &c. were eloigned, tho defendant then n^Hx ha?oa capias in withernam, and after that an alias and plurie>untiU?was executed. Tho capias in ^Nithoniam, liowever n tiiig ciowas but mesne process, to compel tho plaintiff to declare Svon°i

The
( ourt, in some cases, under particular circumstances would casJora'dis-

set aside a judgment of nonpros, &c., and let in the pTaiktTff o
*'•««« for rent

doc are upon payment of costs (y).
P'^^^*^« ^o

^_^^

nnd'h;o° fY '''^ "P°'' *^° replevin bond against the plaintiff Ju^'g^ent of
and his pledges, see post, p. 1270.

inamun
nonpros.

De/ence.-i-ThQ defendant may either deny the tafeinr. nf fi,„ -n.^^

'n^So^rRf^ propert/in them, or j^usti?yStfki g,^
''^'^'^^^•

f^Pn 1 1 I ^^"^ ''"•^° °* "^ '^^^'iial of tlio taking, eouivalent tothe old plea of non cepit, or a denial of the plaintfe'e^pJope^?; in

(p) Wright V. Lewis, supra.
? 2 lust. 340; Stat. Westm. 2, c. 2.
(») Anm Latch, 72 : Argot v.

(J) been & 12 V. c. 94;
of this work. Part XII

(0 2 Inst. 341.

613 ; 12 Mod. 423.

.A^^^^HJ-M'"'^''' ^°y' 50- And
of, '- Ji'isMe y. Jie;„iel/, Comb,

12th ed.
201 : J/;-,,

(y) Playtcrs v. ,S7(

64. See ante, p. 12(i

V. n'alU, 2 Sulk. 682.
•'.", 1 Vent,
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Paet XIII.

Default in
(leliveriii)^

dofcuco.

Reply, &c.

Default in

replying.

Replevin,

tho goods, tho (lofonco will bo the samo as in ordinary casos
(?).

In tho case of a justification tho dofoudant may oithor simply stato

in tho ordinary niannor tho faots on which ho rulios ('<), or hn may

stato tlio facts and add a claim (by way, it is sugKOstod, of counter-

claim) for a roturn of tho goods roploviod. In tho latter casu the

pleading under the old system was called an avowry whiMi tho

defendant justified in his' own right, and a cognizance wlion ho

justified in tho right of another (i). See tho forma and notes in

Biillen <t Leake's I'leadimjs, 3rd od., p. 777 et seq.

Defiinlt in delivering Defence.']—li tho defendant dooa not dolivor

his dofonco in duo course judgment may bo signed against liim in

the usual manner. In the first instance interlocutory juilu'iiiont

only can bo signed and a writ of inquiry issued. Final jud^rmout

may bo signed on the roturn of tho inquisition {see ante, p. ;!.):'),

The Eeplji, (f-c.]—The reply will be in tho usual form, either jnininf;

issue simply or stating tho f^icts_ in answer to tho dot'emlant's

dofonco when he justifies and claims a return of tho goods. In

former days, when tho defendant pleaded an avowry or cognizance

which was in tho nature of a cross-claim for tho rctuiu of tho

goods, the jilaintiff's pleading was called a plea in bar and all tho

subsequent pleadings were postponed ono stage. Tho -iibsequoat

pleadings will be in the ordinary form.

Default in delivering U> ply.1—11 the defendant has not set up any

claim for a roturn of tho "goods, ho may, in case tho plaintiff fails

to reply, proceed in tho usual way to have tho action dismissed

for want of prosecution {see ante, Vul. 1, p. 327). If any such claim

be set up and tho plaintiff makes default, the defendant's proper

course would bo to obtain leave to sign a judgment e(iuivaloiit to

the old common law judgment, viz., judgment disniissinj; tho

action for want of prosecution, and ordering that the plaintiif do

return to the defendant tho goods replevied and do pay to the

defendant his costs of tho action and counter-claim to bo taxed.

This may bo done by an application for judgment under (IpI

XXXII. r. 6 (c). This judgment may be enforced by writ of fi. fa,

(see ante, Vol. 1, Ck. LXXV^aml rotorno habendo {see ante, p, 1260).

Under tho old system, if the plaintiff did not reply or plead in bar

at the expiration of the notice for that puriiose, the <lefendant

might sign judgment of nonpros. If the replevin wore of a distress

for rent, the defendant might enter his judgment, and execute a

writ of inquiry, under stat. 17 C. 2, c. 7, s. 2 (repealed, see ante,

p. 1259); and the prayer for the writ of inquiry, &c., was entered

(::) Tho C. L. P. Act, 18.52, s. 67,

abolished all formalities in the plea

avowry or cognizance, Tho C. L. P.

Act, 1854, s, 83, gave the plaintiff in

replevin power to set up equitable de-

feucus. This power is now coufen-ed

on all parties by the Jud. Acts.

(.'/) Com. Dig. PI. 3. K. 12 : Jlor-

rcU v. Mm-liu. 3 M. & Gr. .581.

(«) Com, Dig, PI. 3, K, 13 & 14.

The plaintiff's reply to the avowry or

cognizance was called a pica in h)\

.after which followed the replication,

reioiuder, &c. Com. Dig. PI. 3, K,

16; Steph, PI, 7th ed, IHO (/).

(f) See Limmkn v. iniitc);S(i. B,

D,6o0; 51L.J„Q. D,413. Amlsoe

ante, Vol, 1, p, 757 ot soq. To anplv

to (lisTTiiss the action under Ord.

XXXVI, r. 12 (ante, Vol. 1, p. 327)

would be another, but not, it is con-

ceived, so good a course.
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ee ante, p. 126U;,

or plead in linr
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^ero of a distress
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cd the replication,

im. Di^. I'l. 3, K.
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Action in nigh Court of Justice.
jggg

immediately after tho iudement for n. rnfni.r. n» at, j » , .

.Sects. 28 and 24 of tho Com. Law Pmr A^t ifs«n „, i j
br tlio 4(i .t Al V. c. 49

( f).
'* ^''' ^^^^' '^'o ropoalod

Deforo tho Com Law Prop. Act, if tho dofoi.dant avowed or madecognisance tor rent, tho plaintiff might obtain an order for staWproceedings on payment of tho rent admitted to bo duo, and costX^^
or, It the amount wore disputed, and tho dofondant ro iS 5o accentthe sum ottered, then an order for payment into Cnurinl' x^„ ^"P"^

whicl, plaintilY admitted to bo duo', L"?ThS^n "asVdotncSshould not recover a greater sum, or should accept tho sumSTn
in .satLsfaction, ho should pay all costs incurred by tho pfabtffsubsequent to tho dato of tho order (h) Unon thn V,^V.i;

I' .""^^°

the defendant the Court havo stayed ffiprSeSing.
, ^?p^n rn^on

of the costs of tho action, and of tho costs of repaying, and upon

Botore tlio Judicature Ants, if tho gi-antoo of a ront-charceavowed agains several undor-tonants for tho samo rent tho CoStwould upon a tender pleaded by the under-tenants, make an order

^^aUiir^
^' "'""^ ^^ ^°^* ^^ °^° ^'^^ should soxTe

jnoyMle so now by leave. See fully as to discontiniiLe a^!

ainount of the damages usually given by the juryKe e^on^o o?

{0 ll'iUriiwii V. Yea, 2 Wils. 41 :

'<nior V. Tiimr, 2 B. & B. 107;
1 -Miiore, GOG.

jj ^'.\a^'-
^"inlicrt V. Hepworth, 2 Q.

(/) Perliap.s these sections were
rem c-red necessary by reuaon of the
'' i: 20 y c. 108, ss. 65 and 67,
ante pp. 12.>1. 12,5,5, requiring the
;
m\ to 1)0 conditioued, amongst other

tliuiss, that the plaintiff, except in
cortiun cases sliould prove before the

bUioMijr that title was in question,

given at the tnal.

T']- ">"«. 1 H. Bl. 24: Iloplhis
^SJfrofe 1 B. & P. 382: n.nd see
JJarts V. Iniice, Barnes, 429

(^) Gaylor y. Ckevc, 28th June,
183 (, cor. Coltmcui, J alter taking
time to consider the point.

(0 Jiu'iks-^. Ijrmd, 3 M. & Sel.

i. p
^oe Ilocfi/Zcuison v. Stiibson, 3

B. & B. 603, cent.
(k) J,„„t., 1 Ld. Ea5Tn. 429. As

to plea f tender before Jiid. Acta

r* ^".V-,.?^- ^- ^^ ' ^^attravera v.
J'osstt, 3 Wils. 29,5.

(0 Long y. BiKkeridge, I Str. 112,
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IH,M Alli.

Verdict for

defoiulaiit, or
nousuit.

Second deli-

verance after

nousuit.

tho rcjilovin bond (m), t^pmal dnmnpos, howovor, arising frmn thn

tukiiij; of tho {^oods by dt't'cmlant can bo rocoverod [n). Am to tho

plaintiff proving that ho had ground for behoving that title, iVc,

would C'onio in quoHtion, tee oidc, p. l'2o{).

At corrinion law, no damages wero recoverable by tho dofcndant

in an action of replevin or second doliverance, and tho ju(l;;iiicnt

after verdict for tho defendant was, that ho have a return of the

goods irreplevisable. Hut by tho stat. 7 //. 8, c. 4, n. 3, and '.'1

?/. 8, c 19, «. 3 (o)," Every avowant and other person making av(iwrv,

justification or cognizance as bailiff, in any replevin or stMninl

deliverance, for any rent, custom or service, or for damage foasan;,

upon any distress taken in any lands or tenements, if the avown-,

or cognizance, or justification bo foiuid for him, or tho plaintitl' to

nonsuit or otherwise barred, shall recover his damages, as the

plaintiff sliould have done if ho had recovered therein "
( j>). These

statutes extended ti avowries, &c. made by an executor (y) ; and, m
it should seem, for an amercement by a court loot {>•) ; but not to

pleas upon which tho writ was abated (,t), or to pleas of iropirtv in

the thing distrained {t). The damages given by the above statiitps

are inconsiderable, being merely sucb as tho defendant has sn.stairu'il

by tho delay of his remedy, in consoquonco of tho replevin. And
by 17 C. 2, c. 7, s. 2 (wbich applied in tho case of a distress for

rent and which is repealed, "(&. ante, p. 1259 (i«) ), "And in cuso suih

plaintiff shall bo nonsuit after cognizance or avowry madn, and

issue joined, or if the verdict shall bo given against such plaintitf,

then tho jurors who are impannelled or returned to inquire of such

issue, shall, at tho prayor of tho defendant, inquire conccrninf? tho

sum of tho arrears, and the value of tho goods or cattle distrained;

and thereupon tho avowant, or ho that makes cognizance, sliall

have judgment for such arrearages, or so much thereof as tiio

goods or cattle distrained amount unto, together with his full costs,

and shall have execution for tho same by fieri facias or elegit, or

otherwise, as tho law shall require" (x). In general, in cases not

provided for by tho above statutes, the defendant was not cntitk^d to

damages (y).

As the judgment at common law after nonsuit was not for a

return of the goods irreplevisable, tho plaintiff mifjjht sue out a writ

(m) See Tidd'a Pract. 887, >Jth ed.,

Cro. Eliz. Before tho 19 & 20 V.
c. 108, the amou:it of tho damages
usually given by the jury was 2/. 2.v.

in London and Middlesex and some
other places, and 2/. lO.v. elsewlicre,

being the supposed expense of the
replevin bond.

(;.A Gib/m v. Crurkshank, L. E.,
, C. P. ^.54; 42 L. J., C.P. 273.

{(A \. -ifa these statutes are re-

p-\':I- the fonncr by 20 & 27 V.
., i25, the lat"- by 42 & 43 V.
c. .i9and46& '' ,. c. 49.

\p) Tumor V. Turner, 2 B. & B.
107 ; 4 Moore, GOG. See JFriffht v.

lewis, 9 Dowl. 183.

(?) 12 Eol. Eep. 457.

(r) See IFfffop v. i '/i,) ; , Cro.

Eliz. 330 : i •./.-,/-,' x. H'n.i; Cro.

Jac. 520. See GotoM v. ll'oul, G M.

& Sel. 128.

{«) Smith V. Walker, 2 Ld. Eajm.
788.

(0 Hardr. 153.

00 See I'ol/M v. Forrest, 11 Q. B.

949; 17 L. J., Q. B. 2ni, where a

sum paj'ablo under a lease was a

penal sum, and not a rent.

(.'•) See Tumor v. Tiir/in; 2 B. &
B. 107 ; 4 Moore, COG.

(,»/) In some cases, '.vherc the de-

fendants are sued as public officers,

they are entitled to treble or more

than the usual damages. As to when

defendant ii entitled to costs, see

post, p. 1265.
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Action in High Court of Justice.

of Rccond dolivoranco, and nrocood im.m if no i-

,.,li;.il. This writ was UMUi.orKas,fT,«-,?f l 'T'^'T')
""''•'

lilt f)i()Hiofon,ia.twa;n;,tp^s;r;
'f,":x;;;!;7ir
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Chap. CVII.

"",';
,'",";'"

I:'-'"' iv^'""f" '>y it fron
mid (uistHuwiiidod to hiia bv tho iiid.Mn..i,f t>..'i rr'.i '^'"'

AV(r /'W.(i'. —In roplovin, whoro tlio vr,..,iw,+ ; r ^i

'. Court will not, ill f,.,noml,lMa..t t now trid ov'
^^° P'"'"*''^' ^ow trial.

- I .sts without v<.ry clour grmudV- for th7 '., ?" "",P"y'»°nt
iviiRHlioH for his rent and a now t ial'w f.ld l. I V'"*,-^''.'',.''^'^"''
tl,i3 surotics, and tho phi.ntin"HTi;k of , n ,T

^'^ I"}f"lit.V of

rwl. that a now trial will not bo granted who fb. ';1^ '"•'l'
^'^' '^^'

is uudur 20/., dooH not apply to repToyi ,\^ ^L" f
".'.'"'^ ivcovorod

trials, ante, C% LX VIIL ^ ^ " ^
'^- ^^°° ^"^'t^or, a.s to now

Cosh.]—The co.sts aro now, in all cases roo.„infn,i i, r, , r.

Onl. r.XV. r. 1, which is so out a,S ii;~? /^' "'J'/
'^- '^- ^osts.

that (Inlor, it is provided tliat where at •" ' '
^'" ^' ^^^

a iurv, tho ccst: Hhall follow- tho ovo/i ''""'''" ^""1 ^y
.hown tho Judge beforeV£ sth le L orT "''°\*^"",'* ^'^"^^

Court shall otherwise order
'^ °' '''''° '* ^"«1 or tho

rSi;^;S;:?Sj;^^j; ^^« -'^^ ^^ taxation botweon re-

of which tho replevin was brought (r).^ ^""'^^ '"^ ''"^"PO'^t

i4jj//e«/.]—As to appeald, see ante, Ch. LXXXV.
Appeal.

^,w«<(fln.]—Tho execution for tho nlaintiff Js +),„
ordinary cases where a plaintiff has a ElnnfV ,

'"'°'° "' ''^ Execution.
costs ,/). When tho defendant had ^^ "fc ? .

'' ^'"""f^'^s and
had exeiution by a writ do rZno habondr?^f "I''* '""'"i""

^^^' ^o
things distrained, and a fieri i'Ltc '>,?'''''

"l ""^'A™ -"^ ^ho
efeiulant had judgment und..r Sat. VlV/" 8 lo't .^'i'

'' ^''.?

-. fa. for hi. dan^^s and^^SstgTJl^^iJitSj:!'- 1';"^^"' "^".^

The sherift was not bound to oxecntn n\; -i ? ^ "^ ""^ ""'"t-

unless some person attoided oirbehllf ,,7 fV*A' f^"["o ^abendo,
him tho goods, and it was a pood return to ll t^^^""^'

*''-'^"''

person did attend le). Since tho Tn,tin./ a .
^"* *'' ^^^ t^i* no

tho costs, and (probiblv a wHt of r f

"'''
^^^l*

'' ^'''^ «f ^- ^^- f"r
niay be issued.^CSK"/ 6^ 'fvT^'^^'^f°^ t^o goods

If to thoretorno hab^ndo the «« ^e^^^^^^^^^Ac. woro eloigned that is conv-ved fn ,.i7 ,
^^^^ ^ho goods, Proceedings

that ho could not oxecu thS wSl thideff V"^""^*" ^^"^' «« T '^*"™ °«

-
" ^"'^^' *"° dofondant might thon sue elongata.

<--K(H7; 28L.T.819 '
'

(*) See %»,.«r v. Eamerton, 4 A.

&E. 413.
(c) Gihba V. r,-u!i-^i,„,.7. r T3

S 0. P. 4,>t ; 42 L. J.7c p '27Y
"•'

'^)SeoVol.l,Ch;LXXIV
(e) 2 Saund. 74 b, c.
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Paht XIII.

In case of dis-

tress for rent

or damage
feasant.

Itephvin.

out a capias in withernam (/), requiring the sheriff to take ot'der

cattle, &c. of the plaiutitf, to tlio value of the cattle, &c. oloiKned,

and deliver them to the defendant, to bo kept by him until the

plaintiff should deliver to him the cattle, &c. originally replevied.

If this writ were retiu-ncd nihil, the defendant inight sue out an

alias, and after that a plurios : and if the pluiies were rotiuiied

nihil, the defendant might then, it seems, sue out a scire facias

against the plaintiff's pledges, to show cause whj' the price of the

cattle, &c. eloigned should not bo made of their lands and goods,

and rendered to the defendant. If no cause wore shown to thi?

scire facias, a writ issued to take the cattle, &c. of the pledges. If

the registrar of the County Court who grunted the replevin luul not

taken ]iledges, or tho pledges were insutlicient, through his negli-

gonco, tho defendant, upon tho return of tho clongata,. might, it

seems, bring an action on tho case against tho registrar, and recover

damages [g).

5. Proceedings in County Court ivhen Action of Replevin commemii

'there.

By tho 9 (0 10 V. c. 9o, s. 119, tho County Courts Act, "All

actions of replevin in case of distress for rent in arrear or dama^o

feasant, which shall bo brought in the County Court, sliaU bo

brought without writ in a Court held under this Act " (A).

Sect. I'JO. "In every such action of replevin the jjlaint shall ho

entered in tho Court holden under this Act for tho district wherein

the distress was taken."

By the 19 .f' 20 V. c. 108, s. Cfi (i), an action of replevin in tho

County Court must be brought within one month of the date of the

(/) Anon., 2 Leon. 171.

(ij) IGViu. Abr. ;W'J,400: Richards

V. Acton, 2 W. Bl. 1220: 'Jhssri/man

V. Gi/i/iirt, 1 N. U. 2'.)2: I'af/e v.

Juiiiier, 1 B. & P. 378. And see

Turner v. Turner, 2 B. & B. 107

;

4 Moore, OOG, 61G. Before tho 19 &
20 V. c. 108, if after writ issued as

above mentioned to take the cattle,

&c. of tho pledges it was found tliat

tliey had none, and tho sheriff re-

turned nihil to the writ, the dofen-

dant miglit then have a scire facias

against the slieritf liiniself, requiring

hull to show cause why ho sliould

not render to the defendant, cattle,

&c. to the vahie of those eloigned

:

Trevors v. Miclulborne, Ilutt, 77 ;

1 Sauud. 19.1. n. (3).

(/() When title is in dispute, see

It V. Itnincs, 1 E. & B. 856; 22 L. J.,

Q. B. 223 : Fordham v. Akrrs, 4 B.

& S. 678; 33 L. J., Q. B. G7. Sec

F.dniimds v. ChatliK, 7 C. B. 413;

18 L. J., C. P. 1G4 : Mun;/, m v.

Wiicaih:/, G Ex. 8S; 20 L. ,T., Ex.

108. Tlie suit might be prosecuted

in the ohl County Court, however

considerable the value of the goods

might be : 52 H. 3, c. 21 ; 2 H. 7,

5, b ; 2 lust. 139. But if auy right

of freehold or ancient diniesuc were

pleaded (Finch. L. 317; 4 II. G, 30;

2 H. 7, G ; Co. Litt. 115 : Ti)iiimnd

V. I'lillison, 3 C. B. 2i;i). or if the

Queen wore a party, or the taking

were in right of the Ci'nwu (Bro.

Abr. Keplevin, 3), tho sheriff could

not proceed in the cause. 8o, if the

defendant claimed property in the

goods, and on a writ de pro])rietate

probanda they wore foauil to ht his,

the sheriff coidd proceed no fiirthor,

but must have returned tlio pro-

ceedings to one of tlio superior

Courts, to be there, if tliouglit ad-

visable, finally determined : liac, Ab,

Rep. (E. 4) I'ldraoiuls, (1. 7. It was

usual in practice, in all cases of the

least importance!, to rciiiove the plaint

as soon as it was levied, and before

auy proceedings were takou mi it,

into one of till! Courts at Westminster,

in the first instance.

(i) S,ce this !>.ect. .ante. p. 12-54, The

provisions of this Act are extended

to all cases of replevin : ante, p. liob.

i
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security taken on -ranting tho replevin, and such action must bo Chap CVIIpiosfcuted with effect and without delay.
'.^hap. ovii.

As t.; the mode of proceeding in an "action of replevin in theCounty Court, see Fdi- Lewis's C. C. Practice, ^>nd ed
As to when an appeal lies from tho decision of a" County Court Appeal

'/"r-AA-X
"'^

'
'' ^ *^° proceedings thereon,L^ ^^

''•in

a
G. Proceedings in m^^^^ ,,;,,„ ^^^^.^,^ commenced inthe County Court, and removed hy Certiorari.
An action of replevin may be removed into tho High Court of

Justice at he instance of the defendant, by a writ of c?x?iS b,leave ot he Court or a Judge, upon giving security as he?eaftormentioned /.•). The certiorari will only bo granted whore thndoteudant has good ground lor bolievini either that tho title tosome coi^oical or incorporeal hereditament, or to some toll, market
franchise, IS in question: or that tho rn^f .. -i„ '„„„ °-*:

Action may be
removed from
Couuty Court
by certiorari.

... ...-, „ .. .„ ,, ,. .ju,^mj, uuus not apply to tho i

The application should bo made to a Master at Chambers
rho apj)lication should bo supported by an affidavit which «l,r>,,i^

be entitled in the way afhdavits in tlio High Com.t J uaK^^
entitled, but not in any matter or cause. It should sta o s f^ cien?facts to induce the Court or Judge to grant tho certiorari Ssupra m wluit ca.ses the action may bo reinovcd

^i"^'^"- ^te

Tho certiorari may generally bo obtained on 'an ex parte applica-

V the'';;'?™ r rS)8 tthM' ?""/"^^° ^'''' "^^ ^--s.
fW f fi „ i ,

' •
*? ^"^' *^^° ^ °"i'<^ or a Judge may directtha the summons shall operate as a stay of proceedinff.s

AMiero a summons is taken out, it should bo served withoutdelay. As to the Judge of tho County Court orderin^tho mrrvapplymg or the certiorari to pay tho costs of tho day fixed fo?t£earing of the cause when tho summons is not seJved two cWdays before such day, see 19 ifc "^O F r ins V m :• ^
CI, CXXXIV > * ^^' noticed

applicant for tho certiorari to pay tho cois of thn Hnl fi V^^ It
hearing of the cau.so, when the^ub TtSoi has Lornlf' '^?

'^
parte, and has not been lodged with the ij^st a • of tho CountvCourt, and notice given of the issuiiio' of if f« +11

nio tounty

Application
for writ.

Affidavit.

Rule nisi, &c.
sometimes
only granted.

Service of rule
or summons.

Service of
order.

/) Sec 19 & 20 V. c. 108. s. 67,
ante, p. 12, ,-,. The 9 & 10 V. c. <J5
ss. 121 and 127, the fonnor enact-

{'«)Scotlii3seet.i)ost,Ch.CXXXIV,

Writ of cer-
tiorari, &c.

88?'WL:T.lJior"'''^' ' ^^-

(u) See this sect. post,Ch.CXXXIV
{p) As to tlie mode of obeying thewrit of certiorari under tho rn^Palod

socnon, the U & 10 V. c. •J5, im
see Mtoiffean v. Wheatlcy, supra. '

ttT'T'Tirf
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Paet XIII.

Security to be
given.

Appeal.

Second appli-

cation for

certiorari.

Proceediuga
after removal.

Appearance.

Replevin.

Tho dofondant must givo security, to to approved of by tk

Master lor such amount, not oxccoding 150/., a.s ho shall tlunk tit

conditioned as pointed out by tho 07th section of the 111 ,i' 2i) V.

c lOS, s. 07 ('/). The security is in the form of a bond with siuitios

to the plaiiititl\r)- I* i** ^^^'^^ ^* ^^° cost of tho dofonitant
>;,

Instead of giving a bond, a deposit of money may bo made, as

mentioned in the 71st section of the above Act (a).

As to appealing when the certiorari is refused, and as to makm;;

a second application for tho writ to the same or another Court, m
19 <(• 20 V. c. 108, s. 44, noticed Ch. VXXXIV.
When the action is removed, it will be prosecuted in tho IIi;;h

Court. After removal, tho proceedings aro regulated by tlie prac-

tico of tho lligh Court. The defendant must enter an ap]ieiinnir,;

before the plaintiff can deliver his statement of claim in tlio Ili-h

Court. Tho appearance is entered in tho usual way. ,S'(C ['(-/,
1,

C/'- AT.
, ^ , , ^

It seems doubtful what is tho course to be pursued to compel a

defendant to appear (<). In order to compel the defendant to appear

when the cause had been removed from an old County Court, tiie

plaintiff, it seems, obtained a rule to appear from one of the

Masters ((«). and served a copy of it upon tho defoiulant. Tiiis

was usually dono where tho plaintiff's attorney filed tho ro. fa. lo,

This rule expired in four days (.») ; and if tho defendant had not

entered an appearance within that time, then, if tho plaint liad

been removed bv the plaintiff by pono or recordari, a ])ono per vnduw

mi^ht bo obtained at tho proper oflico (y) ; upon which tho shcnll

would summon the defendant (^). On tho quarto dio post of the

return day of tho pono, if tho defendant had not entered an ap-

pearance, a distringas might be sued out, which might bo obtaint-d

from one of tho Master's clerks (a), upon furnishing hiiu with a

piwcipo This was a judicial writ, commanding tho shcritt' tn

distrain' the defendant by all liis goods and ch.attcls, so that he he

before tho Queen on a general return day, wheresoever, &e., or

in tho Common Pleas, before tho Queen's Justices at Westniiiistor,

or in tho Exchequer, before tho barons of the Exchequer at ^^est-

minstor, to answer the plaintiff of a plea of, .*cc. (/;\ It bore teste

in term time, was returnable on a general return day m the same

or in the next tonn (c), and had fifteen days between tlio teste and

return Care must have been taken that tho defendant \ra8 cor-

(o) See this sect, ante, p. 12.).j.

(/•) See 19 & 20 V. c. 108, fl. 70,

Ch CXXX. See .l/«»ym« V. II /iriit-

/6')/, GEx. 88; 20 L. J., Ex. 108.

%) See this sect. Ch. CXXX. See

Sttvisfild V. lldlaurll, 7 Ex. 373.

fO'Sco F.vnns y. Jlowoi, 7 D. &c

L. 320, B. C. ; 10 L. J., Q. B 8

where the plaintiiT in replevin had

been prevented from proceeding in

the replc\-in suit, by reason of tho de-

fendant therein not having appeared

in the Biipcrior Court, although the

plaintiiT had taken stepstocompclhmi

to do so, and tho Court stayed pro-

ceedings taken on tho rcplorin liond,

(») Tidd, 0th eil. IIH; Pr. Eos.

371. See Chit. Forms, lllthod.

(J-) Byl{. 11."), II. T. l.s,);V'fi*s

to appear in causes rcniovud t'i"iii

inferior Courts shall in .ill cases 'k-

a four day rule, both in terra aad

vacation,"

(»/) See the form, Chit, Forms,

10th ed.

(c) See tho form of tho summons,

id.

(a) Rpe the form. id.

(A) See tho form, id.

((-) ^rn^/iiv.ZtfWs, 9 Doffl. 183.
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form, Chit. Forms,

rm of the summons,

1111. id;

mi, id.

/,c(C!s, 9 Dowl.lS3.

i|

i.

roctiv named ill tho wiit, otherwise the sheriff would not bo justi-
liod lu executing It (J) Thi.s writ wa.s taken to the .shorilfs olHce
and a warrant obtained tliorcon and given to the officer, who there-
upun levied the sum of 40.. (e). If tho defendant had not entered
an appcamnco on the quarto dio post of the return of the distringa..
ho plamtiit got the writ ro urno.l, and sued out an alias, and alter
hut a pluries; or, if the shontf returned nulla bona, a testatum
distringas might be sued out into a different county (/') Unon
suing out the alias, tho Court was moved to increaso the issues
and would theimipon grant a rule absolute in the first instance-
this rule was drawn up at tho proper office (ry), and a copy of itannexed to the aias distringas, which was left with tho sheriff to
be executed, as above directed. If upon the quarto dio j.ost of tho
ieturn of this writ tho defendant had not entered an appoaranco a
;

uios distringas was sued out, and tho Court was aJiu moved 'to
mcreasetho issues, which thoy then ordered to the amount of ho
debt and costs; this rule was drawn up, and the writ executed asabove directed. It on the quarto die post of this writ tho dofoii-
daiit bad not appeared, then, m pursuance of stat. 10 G 3 r -,0 n
motion was made for a rule to show cause '< why tho issues roturnod
upon tho severa writs of distringas should not bo sold and thom.aues unsnig from the sale thereof should not be forthwith
bruugbt into Court; and why it should not be referred to one ofthe Masters to tax tho plaintiff his costs, occasioned by his issuin-
on lie said sevenil writs

;
and why such costs, when tlxed, should

not be paid out of the monies so brought into Court ; and whv tosurp us ot the said nionies, after payment of the said costsrshoul

J

not be re allied m Court until tho purpose of tho said v^-rit boanswered.' This motion was made upon an affidavit, staling thessningaud returns of the writs of distringas, and that the fefeu!dant bad not appeared. Tho rule was drawn up and a conv of itserved ujion the sheriff. Afterwards a motion ius ado t??m..V„te rule absolute; this rule was drawn up and a co^v s n o Ion theshenft, at the same time showing tho original; and if ho dhl notpay tho money into Court, an attachment was moved for If ?hemoney was paid in, the plaintiff made out his bill of costs" and ^ot
It taxed

;

took the rule and allocatur to one of the MaS and^h«
puul tho plaintiff the amount of the costs (h ) The Sih, tiff .^? 5f
afterwards proceed by distringas thus «,^^'i„/S.^S|^
cant appeal ed(/}, but if nulla bona were returned to tho dis

£?/. '"if T^'rVT^ ""*' ""^ P™-«^lings taken to out
^T^^'ln^ ^l'"^

P^""'*' however, had been removed bv \Ldefendant
(0, or by tho plaintiff by wi'it of accedasTd curiam (5

{'Fj Cole V. Ilinilson, 6 T. E. 234 •

hoye V. Bii.-ih, 2 So. N. R. 80.
jgf') Si^e Bloxam v. Hurkes, 4 East,

(7) Id.

Ml) Seo the forms, Chit,
10th eil,

(/() See Martin
iJurr. 2"'25.

Fonns,

Towiiscnd, 5

nS'} S*^" ^°^ °* ^^^^^ ^^^ pluries,
Chit. Fonns, lOth ed.

'

„
Z^) .F-N D.70A(«). See form

of capias. Chit. Forms, lOtli ed.
(0 F. N. B. 70 A {„).
(m) Thonip-soH V. Jordan. 2 B. &

T) Jaunt. 771; 1 Marsh. 341, a.s to
lormor practice.
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Paet XIII.

Statcmeut of

claiin.

Troof that
title, &c. came
iu question.

Proceedings
against sure-

tics ou the

replevin bond.

How bond
forfeited be-
fore 10 ct 20

V. c. 108.

Replevin,

tho first process after the rule to appear was the distringas, omitting

the pouc per vadios.

When the doi'endant has appeared, tho plaintiff may dehvor liis

statement of claim, as in ordinary cases. The statement of claim

may ho amended as in other cases («). Whore a roployiu suit

was removed hy a defendant from an inferior jurisdiction into tli.i

Queen's Bench, hy certiorari, and the defendant signed juilgmtut

of nonpros for not declaring, the Court held tho judgment inc^'ulur,

on the frround of a distinction hetween a re. fa. lo. and a certidruri,

the former giving a day to the parties to appear in Court, the latttr

not (o).

Tho proceeding.s after statement of claim are the same us v:hn

the action of replevin is commenced in tho superior Court. As to

which see ante, p. l!2()0.

13y the 19 & 20 V. c. 108, s. 67 (p), tho defendant must, imka

the 'replevisor discontinue or does not prosecute the action, or

hecomo nonsuit therein, prove before the superior Court tluit lie,

tho defendant, had good groimd for heUoving either that tlio title

to some corporeal or incorporeal hereditament, or to i>onio toll,

market, fair or franchise, was in question, or that tho rent or

damage in respect of which the distress was taken exceeded 20/.

7. Proceedings on the Replevin Bond against the Sureties.

As we have seen(a«;e, p. 1254), the registrar of the County Court,

in granting the replevin, is bound to take certain security, and that

such security may ho in tho form of a bond, with siuoties to tlio

defendant. If tho condition of the bond is not complied with, an

action may bo brought thereon.

Before the li) ifc 20 V. c. 108, the replevin bond was forfeited l)y

not prosecuting the replevin suit with success, as well as by making

default in the prosecuting of it ; therefore you might suo the

pledges on their bond, or the sheriff for not taking pledges, or not

taking sufficient pledges, without suing out a retorno h:ibemlo(7),

unless in the case of a distress damage feasant (r). So the bond,

before that Act, would bo forfeited if the plaintiff delayed or did not

use diligence in prosecuting tho suit ; as, if ho dtdaycd proccedin};

for two years (s), or oven for a loss time, and though the suit were

not determined («) ; or, although the delay did not exceed the time

allowed by tho ordinary practice of tho Courts, if tlie defendant

was unduly prejudiced" by such delay. Where, therefore, before

the above Act, a plaint in replevin was removed into the superior

Court on the 2nd November, and the plaintiff obtained several

(») See Vol. 1, p. 442. .see I^ii-

bankc v. (hven, 6 AV & E. 298.

(o) Chrk V. Mayor of Berwick,

4 B. & C. 649: Gartoii v. Great

Western It. Co., 1 E. & El. 258 ; 28

L. J., Q. B. 103. See KorrUh v.

Itirhiirih, 5 N. & M. 268 ; 3 A. & E.

Tou ; i n. & W. 137.

(;;) See this sect, ante, p. Vlhb.

(7) I'erreatcv. Bevan, 8 D. & R. 72:

Mornan v. Griffith, 7 Mod. 381.

(>•) Jluckir V. GortluH, 1 C. & M.

(s) A.rford v. Fcrrett, 1 M. k P.

470; 4 liiug. .')8G. And see Bm^.
Freeman, 5 T. R. 19.').

(t) Harrison v. Wardk, 5 B. «

Ad. 14G ; 2 N. & M, IM. And see

liider V. Edwards, 3 Sc. N. E.4C3;

3M. &G. 202; per ?'(w/«/, C. J.
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it must, unless
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County Court,

curity, and that

sureties to the

mplied with, an

vas forfeited hy

dl as by making

might sue the

plcdfres, or not

I'uo h'.'.bendo
(7),

. 80 the bond,

layed or did not

lycd proceeding

jii the siut were

exceed the time

f the defendant

;heref(jre, before

[ito the superior

abtained several

, 7 Mod. 381.

foriloi/, 1 C. & M.

'errcH, 1 M. & P.

Aud see l)im\.

IP.").

mirdlc, 5 B. &

ivr. 70:). And see

, 3 SC.N.R.4C3;

;r TiiiM, C. J.

Proceedinga against Sureties. ,„.,
12/1

auccessive orders for time to doclaro and rli.l n^f ,1., 1 A•^ .,

;j(,th .)f April following, it wariuld ir.lo nn t
""?

"""V^
^^'^ ^"^^- ^V"'

that there was ovidoneo for a iury /^Ue av i^^nv'^'^^'V- ^"f^^'

"
replevin,'.). Tho bond mv^U K foSoited ^n, U l??'""

r "^' ^°
removal of tho cause into tho supo h z StM Lt i^t^' ^\
forfeited by tho plaintiff not prosec.itinr? fb , L, f

"„ 'W l} Y'"'!
","*

.me old Count/Corrrt atjd.X'^^^^ ^ ^.^'-^^ thj

and afterwards woro rcstrlc ed by n unj o fl h ?/o 'V"' f'''\^'
the plaint abated tho bond wou\d iS'bo'iSSj f'sfft
iiwiuSnotiJss::;^.?!

'""^ ^^'^ '^ ^--^^^ ^^^^It
Astutheinodoof proceeding on tho bond, iiee ra rvvv . * ,r , „

the Court giving roliof to tho parties to s7eih t^tl T **" ^^°^]?oivTO.

fur the suH'tics arc liablo, see ib.
'

'
'^"'' '^'^ *° ^""^ 1,1°?'°'^

If the defendant in an action on the bond claiming the amount B^'vlug rdief,
of he bond, and not damages, fails to appear in duo course final

*"^-

judgjnent may be signed against him for tL amount for wHehlus

8. iVoc...,.

«^«^-[,^t^g^;^^^.«^ CourtM ta,i„g

relief against him on motion fr) • buttboL^oT \ -r^*^™^* "f"?k^V']°
had his^einedy against hinrbfaSon on thet- 5) ""n^^^ -»---
defendant might have such action against him foitalL f ' ^
e:ent pledges (.), and this, it seems, witLTeettin^ . If ""'"*

elongutatothewritderetorno habondoT withmf oL •""' °!
that writ (./•), unless in the case ot' rilishS ..nT^r'""^:.'^'^*
The high-shorilf, under-sheriff, anVXlevin S^
answerable to the defendant for the suffiEvof he'JoT'^ f
retorno habendo(/0. The sheriff however ^n«Zfr f

J'^^'^Sos do

the 19 & 20 V.
c. 108.

J!;) Gi'it y Cijis, 11 Q. B. 288;
1/ L. J., y, jj. oo.

(.() Ciii-il/im V. Ifo/brook, 1 B. &
P. 410: ll'tifirmni v. JVr?, 2 Wils.
\\: himmh v. Clmltis, 7 C. B.413 ;

18L.J., C. P. 164.
'

47"
[y] Jachon v. Hanson, 8 M. « W.

(z) *„/v. P/iiY/w, SPrice, I7.
(fl Ormond {liulc of) v. Jiierh/

Cath.619;12Mod.380:^^Seo2Q!l'

fi''\ ('0 : ^^lorrh v. Mattlims, 2

S' Vi'l'iH-* 1^-677, whore ihe
plaintift died after the suit had been
removed by a re. fa. lo. And eco
Jaekmn v. llmisoi), 8 M. & W 477 •

1 Duwl., N. S. oy, per Cur.

((') It. V. LiH-is. 2 T n r,i7.

W ii. V. Im-is, 2 T. K. G17; Tcs-m>mi>, V. 0'/W«,'C, 1 N. li 202- 1Saund.l95;2W340 Iu7vm;l

399"^
-^^'"'Me V. raitersoi, 16 Viu. Ab.

284. See 1 Brown, C. C. 427

1220
"''''"'^""'"'*'

^- -'''•'«", 2 W. Bl.
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Part XIII.

Extent of

sheriflf's lia-

bility before

the statute.

Replevin.

of takinf? tho bond (i) ; but if the sheriff had notice of the fact of

their inisuiliciency, or neglected tho means in his power of knowing

it, and did not use a reasonable degree of caution in deciding upou

their sufficiency, ho would be liable ; and it was for tho jury to say

whether ho used such caution or not (/>:). If a person known to tho

sheriff made inquiries as to the credit or reputation of a tradosmnii,

and the value of his stock, and communicated the result of suA

inquiry to the sheriff, if it wore favourable, tho latter need not have

made personal inquiry (/). And tho sheriff or replevin dork was

not bound to go out of tho office to make inquiries ; but if the

sureties were unknown to him, he ought to have required informa-

tion beyond their own statement as to their sufficiency (;»). And

where persons of respectable appearance were brought to the

replevin clerk as sureties, by the attorney's clerk, on behalf of tho

party replevying, their circumstances being unknown both to the

attorney's clerk and to the replevin clerk, and tho latter caused

tho sureties to make affidavit in detail as to their sufficiency, with

which he was satisfied, and an action was afterwards brought

against the sheritf for taking insv."icient sureties, it was considered

that tho jury might properly fin • *hat the inquiry made did not

excuse the sheriff (n). The sheniiwas, it seems, liable in this

respect, if one of tho sureties was insurtlcient (o). A declaration

against the sheriff for not taking sufficient sureties was hold good

iu arrest of judgment, though it alleged only that tho sureties were

insufficient, making no such averment as to th9 plaintiff in replevin

who was a party to the bond
( p).

The sheriff was liable only to the extent to which tho sureties

themselves were liable (7) ; and this was the limit, although a

greater loss was confessed on the pleadings (?•). In an action

against the sheriff for taking an insufficient replevin bond, iu the

case of a distress for rent, the reasonable measure of dinnages was

the amount of tho rent and the expenses of the distressfs),

Where the plaintiff" had brought actions against the sureties (with-

out notice to the sheriff), which actions had proved improductive,

it was helcl that tho plaintiff' might recover the costs from the

sheriff, their amount not exceeding, with the other damages

proved, tho penalty of tho bond(<). Taking an assigmnent of

the replevin-bond was not a waiver of the remedy against the

sheriff (?«).

(i) Hindle v. Blades, 1 Marsh. 27 ;

6 Taunt. 225.

(/!) Jfffiry V. Bastard, 4 A. & E.

823 : I'lumer v. Brisco, 11 Q. B. 4G
;

17 L. J.. Q. B. 168: Scott v. Waith-

mail, 3 Stark. 168 ; 1 Phil. Ev. 433.

And see Gwillim v. Scholei/, 6 Esp.

100.

(/) Sutton V. TFaite, 8 Moore, 28.

(m) Jffery v. Bastard, 4 A. & E.

823 ; 6 N. & M. 303.

(«) Jefferif v. Bastard, supra.

(0) ,SVfj/i: V, Wnithman, 3 Stark. 168.

\p) Plumer v. iirisco,' supra.

(q) Frans V. Brander, 2 H. Bl.

5t7: Babcr v. Garratt, 3 Biug. 06;

10 Moore, 324 : Paul v. Goodtid^

Bing. N. C. 220: overruling IVi v.

Lethbridqe, 4 T. R. 433. As to the

extent oi the liability of the sureties,

see Ch. CXXX.
(r) Jeffery v. Bastard, 4 A. & E,

090

"(s) Edmonds v. ChalUs, 7 C. B,

413 ; 18 L. J., C. P. 1C4.

U) riumcr V. Brisco, supra.

In) ISaund, 195e. AiidseeWvr

V. Garratt, 3 Bing. 06 ; 10 Moore,

324.
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Procecdimja against the Iteyiatrar.
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As to the evidonco in an aoHnn no.n;r,„4. ii i .«, „

,,-tj„. .,„.„.i., „„ s^i^r: ?|Kl't tf„'°.! 'St. 5!iii^
It seems that tho re^'istrar of a Pfnirif-,. n i. •<• i

roploviu without taking tho socuritv roS 11 .,1
'^. ^° ^^^^^ ^ Liabilitv of

to an action at tho s,.it"of tho SeS Jhut 1 1 i^'
?" '^'> ^"''^Wo registrar ol

rogistrar-s uoglcct. So ho will bo
1

' bTo if fl ?
*^"?'^iJ^fie,I by tho County Court.

cieat, if ho did not use a ilsl S,wV^
""" "^5°^^*-^^ '^™ insulfi-

purpose of ascertaining their sXii^c^Jf'^"
'' '^^"^^"^ f"^" ^1^°

^M See Young y. Brcnpton, i-c. Watcncorl. Co.,B. & S. 675; 31 L. J.,

c.A.i'.— vol.. ir.

i .\



( 1274 )

Paet XIII.

On iutorlocu-

tory !ii)plica-

tiou.

Action for.

Iiulorscmeut
on writ.

Proceedings.

CnAI'TER CVIII.

ACTION FOR MANDAMUS («).

Tiir practice on granting a manilamuH on an intorlociitory uitL i

iindci' tlio Judiaitiire Ad, 1873, s. '2o, subs. 8, has Loon discussed „„/,,

Vol 1 i).4;51. An interlocutory order under this soctionliaslii'culi.il

to include anv order made in an action other than iinal ,ju(lgiiir,,t,

whether made before or alter llnal judgment {b). It uicIikIls, tliciv-

fore, a mandamus granted for the purpose of onlorcnig u iiul.'-

ment such as a mandamus to a local board of health to levy a mto

to satisfy a judgment against thcm(/<). In all cases, tlicref.iio,

except where tlie mandamus is granted by final judgment, tlic

reader is referred to (W. 1, p. 4;il. ,.,•„•,,-,
A mandamus may bo claimed by tho plamtift in tho indorsHmcnt

on tho writ, and may bo tho relief or part of the relief ailjuilp-;

by tho final judgment of tho Court.
_ . ,

Bv Ii- of ,S. ('., Ord. LI [I. r. I, " The plaintit?, m any action m

which ho shall claim a mandamus to coinmaml the dcfondant to

fulfil anv duty in tho fumiment of which tho plaintilf is pcrsmmlly

interested, shall indorse such claim upon tho writ of suiniiions"i''',

By r '> " The iiKhirsement shall be in the form given in Section l\

.

of Appendix A., Part III." {d).
, , i „.

,

,- r
Tho Com. Liiw 7Voc. Jcf, 18J4, ss. 08— (4 (repealed by;l(. .1 1, I,

c. 49), enabled tho plaintiff to indorse his writ with a claim for, ami

tiio Court to give judgment for a mandamus.

Tho proceedings in tlio action are the same as m ordinary rasc^,

Tho statement of claim should state the grounds upon wlnrhthc

claim for a mandamus is founded, and state that the iilamtilt i-^

personally interested therein, that ho sustains, or may sustain,

dama"o by the non-performance of the duty sought to bo cntoiwd,

and that performance has been demanded by him, and refused ut

neglected (c).
, , , . j. i r ,.

The duty required to bo performed must bo one of a public oi

nuasi-pubiic character (/), and one that cannot be enforcetlbyanv

other remedy (y). It is not necessary to show that any actual

damage has been sustained {h).

(«) It does not fall within the

province of tho present work to treat

of tho practice with regard to tho

prerogative writ of inandunius, which

is not affected by the p-oceedings

treated of in the chapter.

(b) Smith V. Cowell, G Q. B. D. (o ;

50L.J., Q.B. 38.
, . , ^

(.-) This T\!le does not nitertero

with the jurisdiction of the (iuecn's

Bench Division to grant a prerogative

writ of mandamus. S(!e K. of S. C,

Ord. LIII. rr. 5etscq.

(d) Seethefonn, Chit. F. 036.

Ic) .Cp. C. L. P. Act. 1851,8.09.

(
/•) IScMon V. iV///,(; El. &Bl.i,3;

2.5 L. J., Q.B. 271. >^m Mmi.
Irish Land Co., 8 El. & Bl. oliyU

L. J., Q. B. 115.

(g) Hush v.JIcavaii, IE. &C.m
32 L. J.. Ex. 54.

^ .

Ih) Lothei-hi) v. J/'/zo/a J.'. '-".'•

R., IC.P. 188; 36L.J..C.P.&8.



-Action for Mandamus.

'eavan, IE. &CM

'V nuimlnmus will not bo "i-mfn,! „,„i „ *i
•

.sit,>ti,.,l that it L withiu tl, .i n u- , ; 'r
^'1 ''"

'}}]
'}'^ ""1^'S« it is

i-u.. a warrant to tbJ^sL^ Holi^nZT, " '''l'^^'^'
''""^l''»">- *«

01 huul taken un.lor (•on^i.taso y
,^,^
™ " ?'" ''''^^^^^ tho value

iVKi>tc.r; to con,].c.l iniju. vi u,'
~ "'""" t'> or from its

l):.y
tho plaintilfs claim(o) tmVto m bn f''. «.^"V "^ ^''^^o to

a nito levied (;;).
^ ^ "'° plamtilfs claim out of

c™r;:-'j(idgo ;;;4: b^tStXmd;:;^'^'"'
f*- the piair^ti^ ti.

cither forth-vit!., or o^n th^ oxpi -aS'S suer^r^ "T '^^^'"'"^'-^"t

term, as may apj,oar to the (V, it „ "t j„, J/'
''" •'""1 "I"'" ^"'^'i

the duty in question. The ( t or . if ^'^
^ 'J'*'

^" I''"'*"''"!

tiin^- for tho performance of tho duty "(J^^'"
'""^' ''^'° ^''^tond tho

in '^ IL'^ ataJdamu^'Siri^'^f ^T^"^^' ^° i««"«'l

S' ^'-'^ ^-^ ^^°— =tt^^ J:- SSIS3-S5

ilo not eomply with it an anu o^it;.,, f
' ^J^^K ^^ ^'^° defendant

13y /.. of S. a, (ML XUl. r 80 " Tf n ,.,o i

an action or otherwise, or a m' . d .t'orv i^
"landanuis, granted in

>"."'t f.,r tlio specific l.«-fo nJ fof ?n S't/'Tr^^"'^'
"^" ^"''S-

w.th, tl,e Court or a Judge, LsdS\,rbf ^ p"°*^ '^""'^'^^'^'1

aganist the disobedient party tbrcot^lf r "1 ir^f^'^'ln'gs

miuired to be done may bocl, nJ so f.r . .v 'v'^'JT^^^'^*
"^^ ^^'^t

by wliom the judgment or order 1?-
P^i^t'cablo by tho ] arty

person apiKmied% L c" ^^^ J, i,'.?*! ""fT"'^'
^' ^omoithe^

W.nd e.ecutron mayl^:r tll^atul^jrS;iS3
By the <7«rf/ca;(( re ^-ic;. 1884 o U u xin
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Chap. CVIII.

Judgment.

Writ of man-
damus iu
action

abolislied.

Procoedings to
compel com-
pliance with
maiulainus or
maiulatoiy
order, iujinu^-
tiou or judy--
ment.

Execution of
instruments by

(0 Beimn V. Paid, supra.
[J) Bmh V. Ikuva),, supra.W.III. Of, I. V. Gmmruais of

/|«/.,^^...,20Ch. D.095, pd;

*•-/• ?-; ;i7L. J., 0. p. 205 •

t. 1. 329. Sec 7Wj.i v. Ma,:.-.;- „/
^^''(.'-I'.iMc.p. is-nlj!:

('»)'V«Y,^, V..V. A',///,/, j,„/,,,.

•ix

/ww;* Co., 7 H. & N. G03; 31 L J|^;|g:2H. &C. 175;'32L.j;:

V^^'^sm°™^'^/-"''',4^t' bSf,2 (2,5 & 20

7"T 7,'^- ,^<^eanto, p. 1001.

.
U>) JIM V. i/«v(,' 7;,,,y Comwis.~-., L. R., Q. B. 012-: /feC.

,i<j-
" *°™ °*' Jii<lK'"L>nt, CJiit. F.
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Tart XIII.

order of tho

Court.

Action /or }famhniut8.

execute any conveyance, contract r other (locnniont, or to iniLw

any negotiable instrument, the Court nuiy, on bucli terms ami (.in-

ditiona (if any) as may l.o just, order that such conyoyanc. on,.-

tract or other .iocument shall Ito executed, or that such m.-otrnM,.

instrument shall bo indorsed by such person as tho Comt miiy

nominate for that purpose; and in such case the conveyance, con-

tract, document or instrument so executed or indorsed shall opcnito

and be for all purposes available as if it had ooen executed
> r m-

dorscd by tho person originally directed to execute or mdor.-o :t.
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t, 01' to indiiiSi-

;orm.s iiiul lou-

ivoyuiicc, WW-

Lich ii(',i:iiti:i1iW

bo Court may
avnyaiicc, cou-

!(1 sliiiU oiKriiti;

xoL'uteil i r in-

ir iudoi'.-'o it.''

[

CHAPTER CIX.

INJUNCTION.

We have nlrendy (anfe, Vol. 1, p. 427) discussed tho power to grant an Chap CIX.
iiitcrlucutoiy order for an injunction given by sect. '2o, sub-sect. 8 -
(,t' tliL- Jiidiaititre Act, ISTIJ. Tlifit section has been hold to apply
to Miy order otlier than linal judgment (»), and under it an injunc-
tion may bo o;ianted either bei'oro or at or after tho hearin" or trial
ut tlio action ('()•

°

An iiijumtion may bj claimed on tho writ (i), and bo granted at
the trial :'o as to form part of tho final judgment in tho action.
In this case tho olticer's certificate will embody tho terms of the
injunction, and this, again, will be embodied in tho judgment
signed.

No writ of injunction is now necessary nor will any be issued (c)
but tlio injunction is embodied in the judgment, tmd such jud"mont
h;i.-; tlie same elVect as a writ of injunction formerly had (c).

°

It would 1)0 beyond tho provineo of tho present work, tho object
of which is to treat of the practice of tho Courts, to discuss the
principh's on which tho Courts act in granting injunctions. For
these tlie reader is referred to tlio learned works of Mr. Kerr and
Mr, Joyce.

13y (Ml. L. r. 12, " In any cause or matter in which an injunc-
tion has boon, or might have boon claimed, tho plaintiff may,
lieforo or after judgment, apply for an injunction to restrain tho
(lefcndiint or respondent from tho repetition or continuance of tho
wrouu'ful act or breach of contract complained of, or from tho com-
mission of any injury or breach of contract of a like kind relating
to the same property or right, or arising out of tho samo contract •

ami the Court or a Judge may grant tho injunction, either upon or
without terms, as may bo just."

If tlio party against whom an injunction is granted does not obov Enforcing
It, an attaclunent or setiuestration may bo applied for. Before obedieuc".
taking proceedings for attachment or sequestration, tho judgment
or order, duly indorsed as required by Ord. XL/, r. 5 {ante, Vol. 1

p. TOO), must be duly served on tho party to whom it is directed (d)
iho proceedings by attachment are treated of ante, p. 941 : those by
sepestratiou, ante, p. 907.

•'

{t) t<mitli V. Coivell, 6 Q. B. D. 75;
50L.J., Q. B. 38.

{/') See nntc, Vol. 1, p. 226.

.

y--) 13y Ord. L. r. il, • No writ of
mjunction shall bo issued. An in-
jtiiictiou sliall 1)0 by a juilRinent or
order, ami any such judgmeut or

order shall have tho effect wliich a
writ of injunction previously had."

{(/) As to tlie mode of sorvicn, spo
post, CL. CXXVI. As to giving
notice of tho injunction by telegram,
sooJ'xp. Lamjkii, cited ante, p. 948,
n. {J).
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Part XIII. By li, of 8. C ,
OnJ. XLIT. r. ;i(), "If a inandiimnft, fj;vaiit.'(l in an

action or othoi- . ino, or a mandatory orilor, injunction, or .iuilt,'iiR.nt

for tho spocitic pcrt'onnaiu'o iji any contract bo not conijilifil with,

tlio Court or a Ju(lp;o, bositlcs or instead of prof'oc'din;j;s a','alii>t the

disobedient party for contouipt, may direct that tlio act re(|nin(l to

bo done may bo dono so far as jjractieablo by tho party by wliom

tho judf,Miiout or order has boon obtiiiiit'd, or Homo other jicrson

a]i])(iinte(l by tli(> Court or Judpo, at the cost of the (bsolinllint

party, and njion tho act beinj;; dono, tho oxponsos ineuiivcl may
1)0 asc(!rtiiine(l in such manner as tho Cmirt or a Jud;."' iiiav

direct, and execution may issuo for tho amount so ascertained, anil

costs."
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CHAPTER ex.

ACTIONS OX nONDS WITHIN 8 & 9 WILL. 3, C. 11.

Tui: writ of summons and mibsoquont proceedings, oxcoj)! so far as
IS jK.iiiti'd (lilt III tins cliaptor, uru t\w saiiio us in onlitiiirv chsch

liy H.nfS C on'. S\/f. r. 1 {.n,h^ ('<,/. 1 , p. '.m), whicluiutlui.'izos
],;,vi;i.iil into (oint It IS provided that in an action on a l)(,nd
un(l.;r the Stat. ,S .I' !) I . ;j r. H, payment into Conrt sliall ho ad-
missililo to particidar hreafhos only, and not to tlio whole action

Ijy

// ./• .S. V On/ Xm. r 14, '; Whoro tlio writ is indorsed
TMtha claim on a bond withni 8 & <) Win. III. c. 11, and th.^ delbn-
.luiit lulls to appear thereto, no statement of claim shall ho delivered
.111.1 the jilamtilf may at onco siin:-e«t breaches bv delivering a
Miu.:.;>liou thereof to the defendant or his solicit(,r, a'nd proceed" as
:iit iitiiiiied 111 the said statuto and in IJ & 1 'Wni lY c .]•> g kj

»
b.luie tlie S ,( d ir. 3, c. 11, the phiintiiY, if" ho ol.tained a

ju.lgiaout 111 an action on a bond, recuvored tho full i,onaltv of
the bend besides costs of suit, and ho was also entitled to t'lko
eiU execution for tho whole _v -th.mt any re-ard to tho danin-os
yliicli ho hail a.' nal y sustaiiud by the breach <d' the condition
\c., and the delendant couhl only obtain relief an-ainst this
i.y apiihcation to a Court of equity. To reiii,.dv this it was
Hiiut.,1 hy that Act, sect. S, that, "In all action's M'hich shall
li' cniiiincncod or prosecuted in any of bis Maje.-ty's Courts of
r.conl, upon any bond or bonds, or on any piuial .sum, f<n- non-
]vHen,uince_ot any covenants or aoTeenu.'nts. in any indenture,
<u«l,erwntiu-coiitaincd. the idamtilV or plaintilVs may .ms/V/m as
muny hn-aches as ho or they shall think lit, and tho jury, upon
f/('</of such action or actions, shall and nniy assess iv^i on'ly siich
(laiiiii-es and costs of suit as have heretofore been usuab, done in
.such cii-ses, but also damagos for such of the said breaches' so to bo
;i-si^riiod as the plaintilY upon the trial of the issues shall pr.iyo to
liuvc hecii broken («) ; and that the like jud-ment shall be entered
.ill such VL^'dict as heretofore bath been usually done in such like
adi„ns. And if jud-ment shall bo given for the plaintiff on a
d.'murrcT or by confes.sion or nihil dicit, tiic plaintiff upon tho
lollinnj (/.; swfjest as many breaches of the covenants and aoree-

Ciup. ex.

.Stat. 8 & a
Will. 3, c. II,

s. 8.

In actions on
liond, &c.
plaintiff to as-
sign breaches.

On judgment
by default, &c.

Breaches to

be suggested.

(") It wniilil srcm that the cnact-
iik'iit iipplii's only to tho a.sscssinc'nt
M' iliiiiiiigos oil issues joined on
liiwidios iissijiiicl, l)ut (io('s not pro-
vi'lo for tlio rasoof a jiKl-Tiicnt by
||<tinilt .•iftt'rlir(.,iolies .i.«si£rii,.(l. But
il ""iii.i ]ii(.b;ililv ho heiil, that, on
judgment Iiy default after broaches
;issit,Te(l (ho truth of tlio broaches

would bo confessed; and that a wiit
ot iiKiuiry would therefore bo
merely to assess tlio damafjes, and
not to iiKiuire into tho truth of tho
broaches.

{'j) .Sen the niln, Ord. XIII. r 1 i

siipra: cp. Sfcivard v. Greaves, 1(]
M. i: W. 715, pcri'«rAe,B,
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Tart XIII.

Writ of in-

quiry to bo
issued, ifcc.

Stiiy on jiay-

mtnt into

Court of

damages aftc r

judgment.

Or on satis-

faction of

execution.

Judgment
to stand for

furtlier

breaches.

Scire facias

and furtlier

proceedings
on.

Effect of

statute.

monts as lio shall think fit ; uiion which shiiU issue a writ to tho

;~hi'rilY of tliat rouiity wh(T(! tho action shall bohrouj^'ht, to suiuiiuiu

a iury to appear btifoVo tho justices, or justice of assize atXisi I'rius

[oV uow, in cases within tho ;i<l';4 W.-i, c. 4'2, s. l(i, pod, p. I'JS'J,

bet'oro the sheriff], of that comity, to inciuiro of tho trutli of every

one of these breaches, and to assess tho daina^'os that tlie plaiiiti;!

shall have sustained thereby ; in which writ it shall bo coiuiiiaii'lnl

to tho said justices or justice of assizo or Nisi Trius, that lieorthcy

shall make return tliereof to tlio Court from wheuco the same shall

issue, at tho time in such writ mentioned. And in case tlio defen-

dant or defeiulants, after such judj^'ment entered, raid before any

execution executed, sha^l pay into the Court M-hero tho action sliail

be brought, to tho use of the plaintiff or plaintiffs, or his or their

executors or administrators, such (himagos so to bo assessed l.iy

reason of all or any of tho breaches of such covenants, together

with tho costs of suit, a stui/ of urcution of tho said judgment shiJi

bo entered upon record; or if, by reason of any v.ircntiiin executed,

the ])laintitV or plaintiffs, or his or their executors or administnitur^,

shall bo fully paid or satisfied all such danuiges so to be assessed,

together with his or their costs of suit, and all reasonable rliar<,'os

and expenses for executing tho said execution, tho body, lands, or

goods of the defendant shall bo thereupon forthwith discharged from

tho said execution, which shall likewise bo entered upon record,

lint, notwithstanding in each case such judgment shall vemaiii,

continue, and bo iiriufnyilitr tsccurit;/, to answer to tlio plaintilf (.r

plaintiffs, and his or their executors or administrators, sucli

damages as shall or may bo sustained im furtltir hruich of any

covenant or covenants in tho same indenture, deed, or writin;:

contained; iipon which the plaintiff or iilaintift's (c) nniy have a

scire Jhcids upon tho said judgment against tho defemhtnt, or

against his heir, terre-tenants, or his executors or admiuistraturs,

suggesting other breaches of the said covenants or agreements, and

to summon him or them respectively to show cause why execution

Bhould not bo had or awarded upon tho said judgment upon whiili

there shall bo tho liko proceeding as was in the action of debt, upon

tho said bond or obligation for assessing of damages upon trial of

issues joined upon such breaches, or inquiry thereof upon a writ t"

bo awarded in manner as aforesaid ; and that, upon payment or

satisfaction in manner as aforesaid of such future danniges, costs,

and charges as aforesaid, all further proceedings on the said judg-

ment aro again to bo stayed, and so tctirs tjiintits, and the dofondant,

his body, lands, or goods, shall bo discharged out of execution, .is

aforesaid."

Tho statute 8 cf'9 IF. 3, c. 11 prevents tho plaintiff from rocovcriiii:

tho full penalty of tho bond, and limits hinr to damages oidy inrospcd

of particuhir broaches comniittiHl ((/). 1 1 wotdd seem that, if broaclie

take placo after action brought, ami before jiulgmcnt, still plaintitf

(f) Tlio statute does not mention

the executors or administrators of

the plaiiitilT; it is ati]neliended, how-
ever, that it extends to tlicTii.

(d) See J'rcnlnii v. Dnn'ui, L. II.,

8 Ex. IIJ : 12 L..T.. Ex. 3;l, jur lh-(im-

u-i'tl, 13. liefore the Act, only one

breach could have been nssipneil.

See Steirard v. Urfonn, 10 11. k

\V. 715, jier J'(!r/if\ B. See llmlij

V. //<?•«, o T. li.. (i'M'r. Rohsv.Jt'M-

m//, Id. r),'i8, Tlio : Jlya</f v. llnwl,

2 A\'ils. :!77 : O'udwiii v. Ovi(7i, 1

(,'i wp. :'')7.
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Chap. CX.

;iiioiit ujion wliic!

To tvhat Cases it extends.

eaurot assign or suggest them. Ho must bring a scire facias As
to staymg prococdings in an action on a bon.l within this statute

Tiio statute oxtcn.ls to actions on bonds, &c., for tho performance T« ») *
of covenants, &c ^vhether the covenant, &c.,'be contSeS™ the ilcxtS""
s;,.u. or m any otlior deed or Avrituig (.). It extends to bonds, c^ c
lor th<' payment ot money by instalments

( /), for tho payment' of
an annuity Cy), lor tlie pertormance of an award (/,) or for tlin
performance oi any other specific act,-but not to a bon.l f,n- tho
payment of one suni ot money in gross ut a certain time (/) ; nor to
the case of a bail-bond (/.), or a replevin-bond (/), or a bond for
payinent of money, at a given rate of interest in the meantime bv
instalments, with a clause that ,,11 shall be due on any default inpaymenOf the interest (vu), or a bond to replace stock (^0 or to
bonds where the damages assessed are calculated by the iurv to
meet and satisfy the entire condition (o). It extends to ac-tions
upon a written instrument lor the re(.,very of a ],eiialty, thcmL-h
net under seal (;,). A warrant of attorney for the pavnient om.mey by instalments, or to secure the payment of an annuity, is
not ij-itbm the Act (y\ and this, although a bond be also given (.)

Act
1)'"''" " "

"
^''"''''° ^^° """''° P"'"'*''*^ "^* ^'y t^«

Tho defendant is liable only to tho extent of fl,n ,,<,„.,// i it.,. ^

costs of tho a.'ticm(0. However n an c4ion on T 1^
" ^^ hat amount

(, ;
j-i.vjHi.>Li, lu an .iciiou on a jiulijincnt recoverable.

(() Cullins V. Collins, 2 Burr. 82f,
8'2(i: Hunt v. Jcniiimjs, 5 li. & C.
CiO; 8 I). & li. -f.n.

(/) I'imloii V. J)(i)iiii, sujira, n. (il) :

H'lHoiii/lili!/ V. iStvintoii, G East, o.JO;

2 i^mitli, ()0:i. See Marson v. SvKclict,
2 \V. Dl. 71)0, 9.58.

((/) It'almt V. Goiildiiig, 8 T. R.
12G.

(/() /;'(/(/( V. Lvlaml, 6 East, 61,3 ;

2 f^iiiilh, GiiG : J[ni/l/iiri/ v. Giwut, It
East, 101.

{i) 2 Camp. 28r), ji. : Miirrrn/ v.
Ijii-l of Slab; 2 B. & C. 82, 89 ; :j

I), k K. 278: l'(inlv:o v. Ilardi/. 2
Monro. 220: Smilh v.JlomI, 10 Bii'itr.

llil; 3 5I.&8e. .)28.

(/) .l/w/,/y V. I'hiiisniit, 2 B. & r.
41(1. Tho misdu why, lioforo tho
,Tii(l. ,\cts, a hail-liond inid replevin-
IkiiiiI woiv liolil not to be within the
Alt, was liooausc tlio Courts of law
oniiM afford roliof to the defendant
in actions on thorn, without his bpin"
conipolloil to tile !i bill in oiiuity"
niv\ tlior.fore suoh cases did not
I'iill witliin tho rule which produced
tho statute.

(0 2 8aim(l. l,S7,n. (2): Mhhlliiun
s.lin^'n. ;! M. A- Sof. 155. t^ce
noto (/), supra. ,'^oi: Sniilh v. Itrnnm-
lii'Kl. 7 T. H. lillO: .Siiiil/i, II V. I-UliHuii-
*"", ;j East, 22.

aS"'\ 'It'"":.''
^- 'J'^'"'"""- 5 B. & Ad.

40; 2 N. & M. GG;5. And sec Van
*?'"'"« V. , 1 B. .t Aid. 21 1-

J^'PP y. Wirinrtt, -i C. B. G78:
lluilijk,)mm V. U'liatt, I U. & L. (joy
00 See AV/;-(/o v. Jackmii, Vi Ivicc

Ih). '

(o) Soo Siirilf V. Jarksnii, .sinira •

>Sm,//i V. J;o>„l, 10 Bing. 125
; 3 m'

>x So. o28.

(/'),fc'ee J)nri/c v. JlramL 2 Wils
<3(/ ; 1 Sauiid. 58 b, n.

('/) ('i,j- V. liuillmrd, 3 Taunt. 74 •

JuHiin-sl,,/ V. Miis.^rii, .5 Taunt. 2G4 •

ol'""'',\J'">''' ll'">r<x/r,; (i Biu.r!
.?8.>; 1 M. & V. 21. And .see per
.A«^My/,,/,.,J.,5B. &Ad. 11.

'

(r) yy/;s/,,7-//»;7/ V. J/or(„ni, 2
Taunt. 19,). When otherwise, see
JI/o:sf V. Jr-iiiiiiK/s, 5 B. it C. (i,5()W '''' V. yv/<;, 1 Y.&3. 171, per
Ali.iudiiUv, C. B.

(0 Jii;i)isc(iiiilw v. San-biirounh, (3

Q.B.i;i;l,3L.J.,Q.B.217: ;,W
'?/'"/'*'• y''rn,/^ 2 W. Bl. 1190:
// (/(/(,' V. Cltirksnii, (i T. ]{, ;j()3 •

fi/ui/t V. J'ror/iji; 2 Marsh" •>"0

'

Or<T«vr,v o/,S7. J/,a7/» v. ir„',rn', 1
B. & AM. 491 ; 1 ,S,uind. 58 b. (ith .^d,
ino casi! (if t.iiiixiiiil,' V. flntrcli '>

'^)
n-/]^^' '^"^"•"l'''l I'y tho e'aso

ot /; ihkv. Vliir/.mn, and subseciuent
cases. *
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Part XIII.

Suggestion of

breaches.

Before wliom
inquiry exe-

cuted.

Proceeding
nftcr juilg-

iih lit by
default.

Actions or. Bonds within 8 A 9 WiU. 3, c. 11.

recovered on a bond, though it ho a foreign judgment intoiv-st may

bo recovered as damages beyond tho penalty (it). Also when tho

penalty is contained in any other instrument than a bond, damages

nmy bo recovered beyond it, if tho plaintift sue for tho brcuch of

tho contract, and not for tho penalty (.>•).

rrocccdinfjs irhen Defendant fails to apjiear.

Simestion of /irrac/a-s.]—Formerly when tho defendant failed to

anncar an entry was nnido on tho roll of tho breaches suggested, but

now under Onl. XII /. r. U {supra, p. 1279), tho suggotiou is to

bo delivered to tho defendant or his solicitor (?/).

nefore whom Inqninj executed.']—lYiO statute of 8 <& 9 W. 3, so far

as it ronuires tho writ to be executed before the justices of assize or

ki-*i I'nus is, in cases where breaches are suijiicdnl on tlio roll

after a iud"mont for tho plaintilf, by confession or nil dicit,

'and perhaps in all cases where no issue is joined, altered by the

stituto 3 .fc 4 ir. 4, c. 42, s. 1(5, which, to ])revent delay, enacts

tint all writs issued under 8 A 9 IT. 13, " shall, unlrss Ihn VmiH

n-hvrcsuch action is pending, or a jwhjc of one oj the saolsuprrior

Courts shall otherwise order, dived the sheriff of the county where

the action shall be brought to summon a jury to appear betdve.-ucli

sherili; instead of the justices or justice of assize or Xisi I'nus oi

tint countv, to incpiire of the truth of the bn-achcs suggested, and

assess tho damages that tho plaintilf shall have sustained thereby,

and -^hall command the said sheriif to make return tlieienf to the

I'ourt from whence the same shall issue at a day ccvlaiii, m ivnn or

in vacation, in such writ to bo mentioned; ami such jn'oeeodiiiirs

shiill bo had after the return of such writ as are in the smd stntuto

in that behalf mentioned, in like manner as li such writ liad hieii

executed before a justice of assize or Nisi I'rius. 1( seems that

tiiis latter \ct does not extend to cases where th(^ plamtilt imi'jns

breaches of tho condition of the boml, &i:, in his statement ot

ol'iim or replv (x). Where questions of diliiculty, either m law or

evidence are" likely to arise, tho Court or a Judge will order

writ to bo oxecut(Ml before a Judge at Nisi I'nus m a town cas

at tho assizes in a covuitry caso((().

Froceedin'is after Judi/ment h<j Default.]—After jwhjmcrd hjihlhiH.

the plaintiff slwuld deliver to the defendant or his sulwdoru smj-

oestion of the breaches relied on written on foolscap paper in the mwd

manner: Serve also the notice of iwiuir;/, as post, p. i;i;i;i, to mqiim

of tlic truth of tJie hrcaches suifjested, and to assess tlw domwju[h].

Tfien sue out tlie writ of inquiry {c) as directed post,])- i:':*'-'- '"*«"''-

tlio

ase or

(») M'Clwc V. Dunlin, 1 East,

43(1 And see Grnnt v. Grant, A

t^ini. Mil : Jemlwine v. A<i(ife, Id. 129.

(A ll'inter V. Triiiimir, 1 \V .
111.

SOr,: ]l,!:iisoH V. Vriijlit, V,\ lOast,

'Awi: Francis v. Wilson, K. A: M.

lO.'i ; 1 Smind. TiP b.

(,y) S(M! a form of suggestion.

Chit. F. p. 0;i9,

(.-) See 1 Piuind. "18
jr, n. (1), (ith

cd. SeeTidd'sSup. IMIi, Hi.).

(a) Archlnshup of Cioiivrlnmj v,

liHrlinntoii. 1 ])owl., X. S. W.x ^^ce

fonn of order. Chit. Koriiia, )). Mt
{li) See 1 Sound. )« f ,

lidicd. .-ee

Chit. Forms, 11. (ill.

{f) Sec the form, Chit. Fonu.5,

p. (i-rs.



iiiilnnt I'ailfd to

Proceedings u-hen Diftmhut faih to uppeur.

(M he/ore the sheriff: deliver it to the sheriff or his d,puiy, who iviUtkmqxm summon tl>ej,mj, and the writ will be executed iiceordinnh,
The same pn,d>ee as to attending h, amusel, subpnnaiuy wUnesses
an: the m.de orerreuting the wr,t of in.ptir,/ in ordinary eases, as,Mi,ost, p. U3o, ^nll apply to this case. Tho dcforulant cannot
,leny the brcaclics su?:goste(i(rO, but can OTily defend as to tho

AViu'vo questions of dilRculty either as to tho hiw or facts aro
hk.ly to anse. and yon aro desirous that tho writ ^hall bo oxoeuted
l.,,.v. a J,ul,.. o the ll,^.h Court at tho .ittinss if tho vonue is hii
lu Middlesex or London or at tho assizes if tlio venuo is h.id in any
(ithor county, you shouhl obtain hnivo of the (Jourt or a Jud-e f„r
that imrpose, who may grant it under tho 3 ,fc '1 ((' 4 c -f>",' K!
(,nde, p. V>H'>). llacinn obtained and drawn up the order, 'mal^c'andsmeacvpy oj thes,a/;jest>on of breaches, and the notice ofinnnin, almnded supra. J hen sue out a writ of iumnrij, as directed 'mf
p. m to he executed before a Judge .f the llljh i''ouH alt^ Tit ^^^.rut the ,^nes,as the case may be [e): enter the cause us direded
I.<. 1, p. .!KS A\hon tho causo is ealled on, tlio inquest is taken
preoisely ni tho same manner as a cause is tried at Nisi J'^ius
As to tho f -•((/<»(« on oxocuting a writ of inciuirv in "•ener'al see

y..f, p. \:m. Tho phuntiif need not prove the breac.hos if hov
kivo been assigned, or any avorments contained in the statementotdann lurther than is necessary to entitle ].ini to tho damagesMU#t to bo recovered in tho samo manner as on a writ of in<|ui,^
n ouhnary cases IJu ho must prove tho trutli of tlie breaches thathave hH^nsin/gested in the record after judgment, and tlio defend nt.sathbcrty to_ controvert tho truth of th.^n, tliongh ho c iiot

<.tk.r ovidenfc m excuse f.,r thom (/). Where, in debt on/ uconditioned lor ho perlormanco of covenants in an indenturo V-
nr ot au award, judgment is sutfered to pass by default' nVdbreaches are suggested, the plaintiif must p'rovo the cond it on otho bend the award, mdenturo, &c., as avoU as tlio Echessn?gestod(,). He must also prove that tlio bond nient S in

SrsiS.?^/"'^"^'
'" "" ^"^•^' '^ ^'^^* °" ^^^

Tho ;i cf 4 11-4 .. 42, s. IS, provides, "That at tho return ofany such wnt o uiquiry, or writ for tho trial of . eh issio orssuosasato,.^ud co.<« .^a// ^. ta.red, Jndgnunt si,n^ZS7^Ztxnnismd Jvrthwdh, imless tho sheriff „r his demitv bn '
, f.'i

..ch ...t of iiupiiry may bo oxoeuted, or sue Silt' W^'''^Judge belore whom such tr al shall bo had ^Imll ,tl{;r ,^\
'"'""ii), upon such writ, ilu^JudglZ '5^!::'

^o'&;:;';Ji^
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Chap. CX.

Leave to try
at sittiugaor
assizes.

Tho evidence.

Final jiidg-
ment, 'wliou

sif^ucil, and
execution
issued.

M) ISaund.Mf.Othed. And see
A,c/i/ii.s/iop of Cioiterburi) v. IMnrt-
»«'. 1 C. & M. G'JO. HutseoiVowr
V, hosa Taaiit. liDl : Jfcbb v.

f*y^I-^W. G«; 1 Dnw!.,

^_

W^Scc the forms, Cliit. Forms,

(,OSoo 1 S,,u„d. ,-,8 a, .'(tli ed.:
lMil"dinj)„J Cii.ln-htin/ V. Rubni-
>< supra

; y;,/r»;«. v. ItumU, 3 (J

(.'/) 1 .^/lund. r,8 d. See inilhim.
sonv .Sdfs,2C,imY,.m: JUn-lktt-v
IhiftaiHt, ID. & Ad. 704.

^^(//) ILodgjy.nmi v. J/,owAvi, 2Cump.

(') Sooafonn,nii(;.Form3,p.(;77.
but instead of (lu. words- to M.'asi,;
the execution of tlic wil)ii„ „iit "
say, " for a lany ^.j-jt ^^ ii„j,ii,y."

'
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Part XIII. the thfvmJmt shall have had an opportiinitij to apph/ to the Court /«;•

a v(w iwiuirij or trial, or a JiuUje of any of tlio said Courts shall

think fit to order ihiitjinlijnient or execution shall be stayed till a day

to bo niiniod in such order."

How signed, If the iuciuiry was executed before the sheriff, the inquisition aid

nml costs return will be framed (/) and procured as directed post, p. 1.3.'i8. Ydit

^'^^°'^- maij then si(/n Jiidijnniit. If it was executed before a Juilj;o &f the

Iligh Court of Justice, tiie associate will prepare the ini/uisdiim, aid

have it sealed with the seal of the Court, and annex it to the writ hi

in<piirii{l). Yon niaij then siijn juihjnuntt. As to taxing costs aud

sij,'ning filial judp,'incnt, see post, p. 1340(?«).

Suhscqurut The reniaiuinjj; proceedings are as follows :—After the execution

proceedings .,,„^ return of the Avrit (.'f inquiry, final judgment may be oiitcrcdia

enroll.
^^^ usual manner (see post, p. 1310) for the amount at wlach tlte

damages ari' assessed. Execution may then be issued or tliu jiiil;:-

ment so entered in the iisual way {see ante. Vol. \, p. 7.S(i) (//). XL.?

costs ;ibove mentioned inclu(le the costs of the in(iuiry(o).

Fonn of exe- The writ of exiscution must, as to the amount to be levied, pursue

cution. tlio judgmeut; it must bo indorsed to levy the money really due

and payable, &o.
( p).

Proceedings ivhen Defendant a2)pears.

Troccodings Proceedings upon Issue joined.]—Vlhcn in an action on a bond,

ui)oii issue within the Act, the statement of claim, as it always shouhl do, sets

joiued. forth the condition of the bond, and assigns the breaches thereof,

the issue joiued is tried as in ordinary cases (7).

If the statement of claim bo not framed in this way, but is on

the bond gene''ally, without setting out the condition, which is now

rarely the case, and the defendant plead any defence which uuule

- it necessary at conunon law for th(! plaintilf to assign a brearliin

his reply, as, for instance, general performance (/), the plaintii;

must still assign the breach in his reply, with this dilVereucc, that

now he may rtss/f/ii .several breaches under the statute, whereas at

comnmn law he could assign only one (s). The issue in this case is

also tried as in ordinary cases (<)•

If to such a statement of claim the defendant plead any dcfeneo

on which the plaintilf might at conunon law have tukeu au issue in

(/) Reo tlio form. Chit. Forms,

pp. Gi;i, CM.
^, ,

(//() Sco XicIioUii V. tlKtwiwrs, I

Powl. (SOU ; 1 C, M. & K. liS.i : UUl

V. Riishicnvth, 2 1). & L.UO. As to

costs in general, see Vol. 1, p. 071

et sen.

((/) Sec tho fonn of tho execution,

Chit. Forms, p. (Mu ; 1 i^auud. 58 c. ;
2

Samab 187.
, , o -n

(<)) Sec llankin v. Bromnhcad, 3 B.

{!>) Seo Vol. 1, p. 801 ; 1 Saund.

58 11, n. 1. „ o „r 4-,

iiA (Jnin V. Kiii'-i, 1 M. & \V . -li

:

/v;//;»,v V. n<nr!.sl„nr, 2 Stark. ;i81.

(/) When Hucli a jili^a would suf-

lice befuro the Jud. Acts, see J{<j(drii

v.M/r,user,l C.B..'i31; GD.&L.i:;

11 L. J., C. P. 109.

(.v) 2 Siu.nd. 1S7 11, c: Ik k !>.

V. iSleiriirt, 2 X. K. ;ili2 : Bhirs-m:

J,u-I:s„ii, 8 T. K. 2o.) : TinM v.

I'aiHter, l:{ K.ast. 1: II'M \:J:i',i,!,

8 M. .*>: VV. (115, 050: 1 Dowl., X. S.

36. Where the jilca is nf si-aiiC

perfurniance of a sjiccitic comlui a,

tho repl' ition ncinl not assign 1

brcacli: see Dayliishin v. ii'«/Ar,)

Moore, 108: ^'/«i7/t v.VJw/'/, iOBing.

130 ; 3 M. & t>c. 528.

(t) Ncidl V. Stdlei/, 4 Eiu!?. >.(..

721; 6 Scntt, 5!I.S; (i Di!w!. 'H-

farkhis v. l[iiir/,-x/i,iir,Qi':liV. IH'i,

supra.



Proceedings when Dffvndnnt upmars. ,oc-

his ropl.v. without assigning a breach of tho condition of tho bond CirAr CX^,m instauco, lio plead nnn est facUun (.), or noa est /adu,n a.u -"^!:^±:_
that the bond was obtained by iraud and covin (.r), or the like), the
phuutitt sliould still ako such issue, and, in addition, ho n.nst
deliver a mj;iestw>i oi breaches under the statute. Foriuerlv ho
could not iiicorporate such issuo and such si,<j<j,stion in one and the

:

sfiine reply y), but there would appear to be no reason Avhy ho
shoula not do so now. In this case tho jury must try the issue or
issues, and assess damages on the breaches siu-'ested (-)

The evidence upon the issues joined, whether upon 'an assign- Evidence
meut breaches or otherwise, is the same as in ordinary cases
It the breaches bo suggested, the plaintitf must prove the truth
ot them, ami tho delenc ant is at liberty to controvert the truth ofhem but he cannot adduce anything in ovideuco in excuse for
them((/j.

Tho verdict for plaintiff is tho same as in ordinary cases : but tho Verdict,
jury must also assess damages for the breaches.

Thejuilijment for plaintitf is, that ho recover tho debt • tbnf ,^ f,. t i

say, the penalty, together wdth costs when ho is entitled ttl^o
''"'"'

samc(0; and there is an award of execution for tho damages
assesseti, and the costs, when he recovers same.
As to the writ of e,<;ec»</o« pursuin" tho iiidiTnir.>i+ n,i,i , + i-u -n

ludoisement of the amount t^ be levied .^CkSS^;';,' ^^^^
^^^

Su°*
^^''-

Scire Facias on further Breaches.

Scire Facias after.]—If, after tho first inquisition or triil fl,n «.• ^ •

efemlant be guilty of. any further breaehc^ "s th "at 1 ^^ay
°

on aSC
that 111 such a case the judgment already signed shall remain as a ^^^>^^
security te he plaintiff, the plaintiff, in order to obtain danmSsmust proceed by writ of scire facias on the ju.lgment and thero mm!
Miggest the further breaches (c) ; and upo^i the d^£n n pTeS"
SS^l^SSSr'^' ^'° ^^^"'"^'^ ^^^^^ ^--^ "^ ^^-—
A scire facias is a judicial writ, founded upon some record and Definition ofmiuires the person against whom it is brought to show can e S^hy ho party bringing it should not have advantage of s chuncord or (asm ho case of a scire facias to repeal letters paSMt the record should not bo annulled ai.d vacated. It iJ 1 owim considered in law as_ an action (c/) ; and, when broi :.ht 1

1 poal letters j.atent, might m fact be an original writ retur able inCliuucery(.), or a udieial writ returnable in tho superLr io u t (/)

{i<) Etherwij V. Jucksuii, 8 T. R. 2
')5.

(/) llonfui/ V. Jti!//ji/, 5 M. & Sel.
w.

{!/) 2 Sauiid. lS7e : Ethcrscii v.
Jfm, 8 T. It. 255. And see
UMhimj V. Gnat, 11 East 4<J1.

(:)_See Ellimey y, J„cL„i/, 8 T.
ii.'ioo: Qmii v. Kbii/, 1 M. & \V. 42 •

A(«« V. IStitloi 4 B'iuff. N C 724 •

CSc.5y8;G]Jowl,7M° '

(•-;) Ante, p. 1283: Jy,UU;,up of
<^^kriur>/ V. Itokrhoii, 1 C, & M.

Cliit.

Vol.

(')

p. C4

('0

682;
man,
lid.

ir)

^ittur

W.
370

(/)

1 Sauud. 58 I), u. Sue tlio fonn,
lorms 1). G44. As to costs, see
1. p. 0(1 et setj.

^Seo tho forma, Chit. Forms,

Jrovdyer v. Greshaiii, Skin.
9o"'^- '*' "''""•v. Krcteh-

2V,l'
^^' -''"""''"^' -'^'<'"««.

See tho form. Tidd'.s Fm-ms •

iiii/-(laicr(tl V. !Scw<ll, 4 M &
1;

," l^^^l. 073; 8 Car. & P.
11 k 12 V. c. 94.
3 H. 4, 6, 29.



1286 Actions on Bonds within 8 <t- !) Will. 3, e. 11.

Part XIII. Tho -writ in this caso should rccito tho whole procco<lin,i;s in tb,

•

foriiKM' notion, or at least so much of thoin as to uiako it !i])]ii mi

that tho judj^nuout is wurrautod by tho statute ;
and it must tinu

suggest the further broaches (.-/). Or, where tho plaiutill: in tli,..

original action has set I'ortli only some of tho covenants, ainl Ik;

wislics to recover damages for breaches of others, it would seumtluit

he may now state these latter covouauts in the writ, and ussi^-u

breaclios on them (A). Nothing can bo suggested as a breud

which might have boeu originally assigned or suggested us a

breach (/).

The proceedings upon this scire facias are tho same as iii tb;

ori"-inal action; liut it is not necessary that there should buaiiv

oth°r judgment than the usual one in an action of scire facins,

namely, an award of execution {h). If the plaiutilf obtain a jml--

ment 'by doiault, he must issue a writ of inquiry. The jiulgmi'ut

will bo the common judgment in scire facias.

Nothing is said in the Judicature Acts or the Eules of tlpi S. (.

with regard to tho writ of scire facias; but inasmuch astlmtwrit

was a j"idicial writ and the eommoncement of a iww action on tli;

judgment, and the Rules of Court provide that all actions hitherto

commenced bv writ sliall be instituted by a ])roceeding to be cullwl an

action {'Jrd. I. r. 1, ante, Vul. 1, p. 21 j), and tliat every actidii slmll

be commenced by a writ of summons {Ord. ff. r. 1, nidi\ \\l 1,

p. 21.j), it may bo doubted whether the old writ of scii(> faci'is is iint

abolislied ami an ordinary writ of summons indorsed with ii claim

for execution on the judgment substit ited in its ])lace. This view

was adopted in tho i.'itli edition of \.iis worl", but the old miti-

treatod by the highest authority as if it were an existing ni'ide ut

procedure {I.indlcy, rartnaship, -itk id., p. 522 tt se<[.), and lius Lwii

adopted in several cases since tho Judicature Acts have been in

oporation (/). It is submitted that probably the old writ can still

be issued.

Proceedings in scire facias must strictly pursue the terms of tlio

judgment, recognizance or other record upon winch they are

founded (//i). In a case decided before tho Com. Lmv I'm. Ad,

1852, a scire facias for tho non-performaueo of a certain promia^

(in the singular number), where the judgment was upon several

pi'omises, was held bad (/i).

A scire facias, being founded on matter of record, was not witliiu

the Statute of Limitations (21 Jdc. 1, c. 10, s. 3). As to tho time

limited for bringing proceedings to recover money secured by a

judgment, see ante, p. 957 ; as to recognizances, see 3 & 4 11', 1,

c. 42, s. 3.
. , , ,

The action should be brought in tho Court in which tho record is

supposed to remain.

By tho Com. Law Proc. Ad, 1852, s. 132, "AH writs of scire

(y) 1 Saund. 58 c. See the forms.

Chit. Forms.

(//) 2 Saund. 187 b.

(i) 2 Saaud. 187 o, n. (r/), 7th ed.

:

Ilarrop v. ArmitaffP, VI I'rice, 441.

Aud see Savilc v. Jacksun, 13 Priee, 46H

;

(0 See I'oiifd v. Ewiiuw, 1 C. P.

D. 201, 664: Alji/iiiff v. I'oihl, 3C,

P. D. 350.

(«0 I'diifoii \.H(d>, 2 Salk, o9S;

2 lust. liDJ. Ami seo 2 Eo. Alir.

Rpuvm!, 7'i li. c: Siwd'ini

715
(A) 1 Sauud. 58 e.

y.l'yimilc, 10 B. & C. 751.

(«) Jjoynes v. Fonrsf, 2 Str. m.



Scire Facias on further Breaches.

facias issued out of any of flio qnn,.,.;,,^ n« l ,. t
.inster against bail o^a loco,! Jo aS'a^atS""

'* ^^^'''•

aainst inuinbors of a ioiut-sto'^L- ,n„^
'"-ii'liondum crrorcs

;

ju,lgment rocordod aguSt V n blic° LS'':.:'!' ff'^"'
^"^^'

"^'T
^

representing .such compuuy or bo, v oi .f^.iLf"'"" T''""'
""^'^ '^«

body itself; by.oragaiit i husSd to iSot"llnrifl
°^

ment lor or against a w fo; for restitution .,«,„• n
'^ •'"'''«

upon a suggestion of further breSo"i S^o^r'^ "' '""''
i

sum, pursuant to the statute passtv ?, thf? "
, ','

f'''^'.P°"''^l

oiglith and ninth years of the SJn of tJ w-n- ^'"'t" '" ^''^

iiefore the Cum. L(
the

def

(ief

aided after verdict by 18 lii'rru\V'!.'.\}\^\ ^k "'"^ ^''° '''^''''^'^

confession or default! by 4 ^tl^n^^^l^f^^f^ ^"^^^"-^^^ ^3^

Lotoro the Judicature Acts the nLuiififV ^~}J.< .-,, ,

costs on this scire facias, oven beloro n YV^T '^'^^"'^'^ ^" <^°«*«-

^^dlether the defendant pleudod to i or lot „', twit V
'

l"
^-' •\'^^'

As to the execution, sw Vol. 1, p. 786

1287

Chap. CX.

Execution.

i'j) This section is unrai)calc(l
beiiiu' Olio of tliosc exnrcsslv excentod
hythost|.i,^(u^-.17V.c.4i((.sceanto,
^ol. 1, p. IDI) „.(,.) ). In all the
cases iiicntioucd in it except tlinao of
bail on ii iwofniizance, restitution
attor a reversal in error, and on a
Buggestionof further breaclies, a now

Mded by the prosent Kules. As tothe writ of rivivor, see the V>th
cd.ti«„ofthiswork,'p.ll3;!ots,q''

f''} T f° \?'"'; ^'"- ^''- Fa. (1) .

gg(7)
Id. Jiroohy.Moot/i,nEiist,

ifhich the record is

All writs of scire
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CIIAPTER CXI.

Taet XIII.

lu wliat cases

maiutaiuable,
&c.

PETITION OF luanT.

In what Cases mahdainahle, .tc.]-Tho practico and procLxluro on

petitions of vi'M "'o ^^^ regulated by the statute J3 .1 24

V c 34 (a), which was passed, as appears ti'om the recital at

tho commoncomcnt, "to simplify tho proceduro taeroin, ;uu tu

make provision for tho recovery of costs in such cases, iiml to

assimilate the proceedings as nearly as may bo
_
to the course ot

practico and pr.,coduro now [:5rd July, 1800] in force butwoon

subioct and subject." This statute, although it grea ly lauilitatcs

the prosecution 'by tho subject of any claim ho may have aguiust

tho Crown, does not create or givo any nmy grounds ot claim, or

anvnow causes of petition or remedy which ho did nut posses^

before it was passed [b), A petition of right will not lie to recover

compensation for a wrongful act done by a servant oi tho Irovrii

in tho supposed performanco of his duty (c), nor to recover un-

linuidated tlamagos for a trespass ((Z), nor for infrmgoment ol a

patent ((') I* ^'^^ 1^° ^"^ ^ breach of a contract resulting m

uuliquid ted damages (/).

(a) By sect. 16 of this Act it is

liiovided, that "111 the coustructioii

of this Act tho words ' her Majesty

shall exteud to aud include her

Majesty's successors: aud the words
' Lord High Chaucollor ' aud ' Lord

Chaueellor ' respectively shall moan

aud include Keeper of tho Great

Seal aud Commissioners for exe-

cuting tho office of Lord Chancellor

or Keener of the Great Seal ;
the

word ' Court ' shall be understood to

meauauvoue of the superior Courts of

coinmou'lawor eipiity at Westininster

in which any such petition is pre-

sented; the word ' relief shall coiu-

ijreheud every species of relief claimed

or nraycd for iu auy such petition ot

right, whether a restitution of any

incorporeal right, or aietum of lands

or chattels, or a payment of nioney

or damages or otherwise; and tUo

word 'Judge' shall bo understood

to mean a Judge or Baroii of auy ot

tho said Courts respectively ; and

wherever iu this Act, iu describing

or ri'ferviuir to any persou, party, or

thing, anvword iiiiportiug the singu-

lar uunili'er or masculine or l<iniiuue

goudcr is used, the same shall be

understood to include and be appli-

cable to several persons and parties

as well as one persou or |iarty, and

to females as well as males, auJ

males as well as feinaUs, and tjoiliis

corporate as well as individaals, ami

several matters and things as well m

one matter or thing, unless it other-

wise be provided, or there be soine-

thir.g iu the subject or context re-

pugnant to such construetiou."

By sect. 17, " In citing this .\et in

auy instrunieut, document, or pro-

ceeding it shall be sutHcient to use

the expression 'The Petitions of

llight Act, 18G0.'
"

(b) Tubin V. The Queen, IC C. B

,

N.S. 310; 33 L. J., C. P. 199. See

the express proviso at the end of

sect. 7 of this statute, post, p. 1291.

(r/) Id. See Kirk v. The Q'imi,

L. II., 14 Eq. 558.

(e) Feather v. The Qiieau 6 B. i:

S. 257; 35 L. J., Q. B. 200 See

Lixon V. Lvndon Small Arms U, '

App. Cas. C32.

(/•) Thijma.s v. The Qta\n,h. I-,

10Q.B.31; 41L.J..U.B.9. He

Church u-ard v. Tho Qaei'i, h. K., i



Kirk V. The Qim,

I'ditior, nf lUiihi.
1289

The Courts will not cntortiiin n petition nf nVT^f „ t,- v i_

i.,r.irv into the drcumstuucos atton.U " hn ,li ?,^ T't '''''<?. ^'^ ^"^^- ^^^I'

from tiie amy (,7), .,r to .luostion ^C^^^IT^^o "^ '•"
•

"''^''

of tho Treasury a^ to a CiVil ServicoVouViour/;
*^'° ^"^°^i-*«io"or.s

It niiiy bo useful to noto that tlio (xovorn.nr.,,)- „„^
reached by a suit a-ainst a public olkor,?,'Lf •^'',''''° ''''?"°* ^'°

liy sect. 18 01 tho Act, ''X thi r
jjWanysuppKant f.o. p.'oeeoii:S 1^1.^1 r^S^^!

.ay, if tho suppliant thiuk fit,' b^ Sti^uloa i^", y Tno"^oftoHUiiurior Courts ot common law m- nniii"f,r o*- -wt ^ •*
, .

''^^

thLubjoet-mattor of such Stionr' .ySI^^aTtrt^tl^^^
wculd havo boon cognizablo if tlio sni„n W 1

^ thoreof

dispute between snbjJ^t and su^i^S!3 'if llSltS^;; ^C^l^t 1^couimon law shal sta m tho inarf^in tho vcnuo for tho til fsuch petition
;
and such petition shall bo addressed fnW Ar •

I
in the form or to tho JiVect in tlio KcL uo t; W^A, f

''''^^

(No 1 (/)), and shall state tho christian a d s m. ;/o ifii Ve.Ti'r*^
of abo.le of tlio suppliant and of his att< rnov t nm li ^ f^
same shall be preseute.l, and shVll f v;rth "^i't^^J^""^^'^"
certainty tho facts entitling tho su ,di u t to roliot Y'T'IV*","*
Mgiied by such suppliant, his comiSr aUoJ^K.y '• '

"""'^ ''"^^ ^'

Vchue—Change of Vcnne or Court 1 Sn^f ^ f. \

the venue s]iall'bo4ated in tho n ariin^? k "E /"S\T V^'l ^"^T •
^^^-^^

it i:= provided, " that it shall bo lawt\il for theK Chnno'' ,
'^^ "* °^' '^'•

tho applicati,m of tho Attornoy-Gonei il 01 of o «,n ^r '
f' T

chan-e the Court in which such notitioii sh 1 L ^"PP^ '^ii^ to

venue for tho trial of tho same^ " ^° prosecuted or tho

i'resenMlon ut Home Office for Fint^~T\v o-x ,t, >y< ir q. « t> .-.•

J.iic, ,„,l m 1™ ,„. ,„„i „[ „„„,„,.d S bo ;
'

r.
'

W

°'r \

Nothing to
prevent
8ui)i)liant

prooceiling
aa before.

Petitions of
riglit may bo
intituled

in High Court.

Tho form,
uattiro and
contents of
the petition.

L.R., ,Ex. 36o; 41 L. J., Ex. 171 •

hmtumjco V. 7'/i(' Qmv,t, 1 Q. B D
tS7

;
aftiimcd, 2 Id. CO • 4() T, T

"

w<,CApp. Cas.eiO; 50 L. J., P. C.

(.7) In reTiifnell, 3 Ch. D. IC4
;

{:>
L. J., Ch. 731 : cp. Grant v^cmury oj Stale for Jmli,,, 2 C. P

(/') ^uoy;, )• V. ne Qwcii, 14 Ch. D
C..\.P.—VOL. II.

311; 49 L. J., Ch. 490.
{i) hdincr V. IjKtchiiisoii, sunra •

cp. lurk X. The Qi,ee>,, L. K., 14
ij.<l. 0;)8, whero tho distinction between
the .Secretary of State for AVar, who
IS a corporation, and tho other secre-
taries, who are agents for tho Crown,
is pomted out.

'

(,/) Seo tho fonn. Chit. F. p. 647.
(•; Invin V. drii,/, ;5 p. i; |,-, (;35_

^(!0 Qmrn v. Lords ('ummissioiwrs of
'lie Jretwiri/, 41 L. J., Q. ]( 17s

4o
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Paut XIII.

Uj.ou liat

being ob-
tained, peti-

tion, iS:c. to

bo left at

offleo of

Bolicitor of

Treasuiy.

The answer.

Time for

answering by
the Crown.

Service on
persons other
than Crowu.

Petiiioii of lliuhi.

Presentation at Office of Solicitor to Treaauru after Fiat obtaiml.]-

By sect. 3, "Upon 'her Majesty's Cat being obtained to such petiiiim,

a copy of such petition and liat shall bn loft at tho office of the suli-

citor to tho Treasury, with an endorsement thereon in tho foriaortu

tho effect in the Schedule (No. 2 (7,0 ) to this Act annexed, praying,' lur

a pica or answer on behalf of her Majesty within twonty-eiglit days,

and it shall thereupon ^>e tho duty of tho saiil solicitor to transmit

such petition to tho particular department to which tho subjtct-

matter of such petition may relate, and tho same shall be prositcutuil

in the Court in which tho samo shall bo intituled, or in such utlitr

Court as tho Lord Chancellor may direct."

37ic Answer, (fee.]—By sect. 0, " Such petition may bo auswcrcii

by way of answer, plea, o.- (lemu?Ter in a Court of ccpiity, or in a

Court of common law, by way oi plea or demurrer, or by bdth

l^leas and demurrer, by or in tho name of her Maje::.ty's Attoriuy.

General on behalf of her Majesty, and by or on behalf of any utlur

person who may in pursuance hereof bo called upon to pkuil di

answer thereto, in the samo manner as if such petition iu a I'ouit

of equity were a bill filed thouin, or if the petition be prosccutud

in a Court of common law as if the samo were a declaration in a

personal action, and without the necessity for any iiKiuisitinn

finding,' tho truth of such petition or tho rij^it of tho suppliant, aiil

such and the samo matter as would bo sufliciont ground of answi r

or defence in point of law or fact to such petition on the behuli ot

her Majesty may bo alleged on behalf of any s ch other person as

aforesaid called on to plead or answ r thereto."

The answer may now take the form of a defence (7). The Act

did not affect tho prerogative of tho Crown to pload double cr plead

and demur without leave {m).

Tho Statute of Limitations does not apply (n).

As to sot-off, see Dc Lancey v. TAe Queen, L. 11., G Ex, 28G; L. E..

7 Ex. 140.

2'ime for answering, cfcc. hij Croivn.']—By sect. 4, " Tho time for

answering, pleading, or demurring to such petition, on behalf of

her Majesty, shall bo tho said period of twentij-ei(jld dai/s after tlio

samo, with such prayer of a jiloa or answer as aforesaid, shall have

been left at tho office of tho solicitor to the Treasury, or such

further time as shall bo allowed by the Court or a Judge . .
." (s«e

the rest of the stJion, ante, p. 1289).

Service OH Persons other than Crown—Parties.l—By sect. 5," Iu

case any such petition of right shall bo presented for tho recovery

of any real or personal property, or any right in or to tho same,

which shall have been granted away or disposed of by or on behalf

of her Majesty or her predecessors, a copy of such petition,

allowance, and fiat shall bo served upon or left at the last or usual

or last known place of abode of the person in the possession, occu-

pation, or enjoyment of such property or righ^, endorsed with a

notice in tho foiTi set forth in the Schedule (No. 3) (o), requiring

(k'\ See form. Chit. F. p. 648.

(0 See fonn, (hit. ¥. p. 04'J.

hii) Tobin V. The Qitecn, 14 C. B.
N. S. 505; 32L. J., C. r. 216.

f ,") limtomiec V. T/ir Qiietii, 1 Q.

JJ.'L). 4«7 ; atiirnied 2 Id. 69,

(«) Sec form. Chit. F. p. m.
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Chap. CXI.

Appoarauce.

to

Procedure in
action between
subject and
subject to
extend to
petitions of
right, 80 far as
applicable.

Petition of niyht.

wUlin fourteen days after ho luio sh^ll nvVt'"
^° P'-osocutoJ

left as aforosaid; Ind it shalli of l.n .
^^ ^'"'' ^° ^^^^^^ or

facias or other process t^suchpelnforth^y *° '''''? """^ «"^«
him to appear and plead or answer to Lb ^

f
•?'°'°

n"^
^^^rmg

wit'iin tllo time .o 1 initm] if bo Infmu1„ n ^'f•''°'i'
^"* ^° ^^^i"

petition, enter an az-^-eamteto the s^met ^t^ ^T *°
'"1^'f

^ ^^^^^^

Schedule (No. 4) (o) to this Act unne;Tl . v }\°T^ '°* ^"^'"^ ^^

Bhall plead, answe/, or domu^trZ '
'id wv^° ^'^.? ^^'^'=*' "^^^^

Practice and Procedure generalhj.l—By sect 7 •< C!,^ f
same may bo applicable, and oxcent in sn for nl" '

i

^'^'' ^'^ *^°
with this Act, the laws andiS2 /J /o^c as toZ r" ^"'^^'^t*^"*
hcarin- and trial, seturitv f,,, r^/f.

,^^^^^"'8^' "^'I'^'^nco,

special cases, the mWns of jUnHrandTaW^^^ arbitration,

appeal, and proceedings in error in°suit.
7'"^^ ovideuco, set-off,

actions botwoon subject and sub ec and tbL '^""r^''
'''"} P«^'«°'^''il

procoJuro of the said Coiirts of Hw nn^l . •?""'^''^ ''^^ ''°'^''«o of

Le hein, in reference tfsuch S^trand^"!^^^^
unless tho Court in which the peS 110^0^ Zfe ''^'•"•

order, be applicable and apply and ovWl fn l, I f-/^'^
otherwise

provided always, that notERS in hifstaLte SlPf*'*'"^ Z^
"^^*

give to the subject any remedv a^afnst the P, n
'^""^trued to

which ho would not hive been eutTtl,! l.l ^^"^ '''. ''\'y '^''^^^ ^^
passing of this Act."

"'"^ ^" "'^''^ ^^"^"^^ l^efore tho

rogSioiTs'^repSd bTtlVstltitf lIw ^'' ^^^^'^^
^'^f.-^

^"'^«' *^-

Procedure Act, 1881 (44 /45V c 50 rp'^.Y^
I^^^^^on and Civil

Law Kules under thl repealed 8o;3t1on b^Tb
""''" ""^ ^"^"^"^

Chancery which will beEd tfnnf"' ^r* ^^T ^^^'^ «onio iQ
aid Orders, otherp.2o6"?lr ^"'g^n's Chancery Acts

h.Senl3 SnhetpXr^ouU^t';,^^^^^^^^^^ ^^^ ^* ^-"-^-
tho Crown (-/).

«"PP"ant could not obtain discovery from

»1 «1 upon to .B»V» phU'U a?cl p^Son'^T", "'. "'""^'J """"
or demur in due time either to «n<.b vT^^- '

.
P^^'^^' answer,

stage of ^ho proceSss thereon tS ^^^'^T ? ?* ^^^7 subsequent
to §.ply to tLXTf?fSge for'aHrttW ?he^°;^*

"^^^^^
be taken as confessed- and it <,bnll b ? V, ) ^^^ petition may
Judge, on being satiSedth«tfbi.V\^'''^^'^ ^^^ «^«^ Court or
an.we; or dom^rTn due t me toTdrfbT '""'^ ^""^^'^^ *" P^'^^'
ta^en as confessed as a^gSS tt:ies^^^ih^X%Ti7y L^

(c)Seefonn,Clut. F.p.(i49. ...^ 7.,. „ .

^ ''• now preceding cnse, n. («).
4 2
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Taut XIII.

Form of judg-
lueut.

Effect of

judgment.

Coats recover-

able by the

Crown and any
otlier person
party to the
petition.

Tlie supi)liant

to be untitled

to costs

against the

Crown iuul

other piu III.

to the pro-
ceedings.

J'etitiuii of lliijlit.

makiiis default ; and in case of defiiTilt on tlio Ix'luilfof licvMiiji-ty

iiud any other such purwon (if any) culled upon as atorc'siinl to

anawor or plead thovoto, a decree may bo made by tho Court, or

leave nuiy bo given by tho Court, on tho application ot tlw

suppliant, to sign judgmont in favour of tho Huppliant; provukl

alwavH, that such decree or judgment nuiy afterwards bo set um,1o

by such Court or a Judge, in their or his discretion, ou sucli terms

as to thorn or him shall seem fit."

Form of JwhjnuntA—Jij sect 9, "Upon ovcry such pctiti-.,, of

right tho decree or judgment of tho Court, whether given upon

demurrer upon tho pleadings or upon a default to answer or plead

in time, or after hearing or verdict, or in error, shall bo tiuit tho

suppliant is or is not entitled either to tho whole or to some portion

of the relief sought by hi^ petition, or such other relief us tho

Court may think riglit. and such Court may givo a deeivo or

iudgmont that tho supnliant is entitled to such relief, and uikui

such tonus and conditions (if any) as such Court shall think just."

Effect of Judgment.']—V,y sect. 10, "In all cases in which tho

iudgmont commonly called a judgment of amovous maims luw

horetoforo been pronounced or given upon a petition of riglit, a

iud'-ment that the suppliant is entitled to relief as hcreuiboloro

provided shall bo of such and tho samo effect as such judguieut of

amoveas manus."

Costs, Crown may recover.]—By sect. 11, "Upon any such peti-

tion of right tho Attorney-! ieneral, or other person appearing' on

behalf of her Majesty, and evory such othei person as al'oresaiil

who shall appear and pi ad or answer to sueh petition, shall ho

entitled respectively to iceover costs again4 tho supphant, in tho

same manner, and subject to tho samo iv.trictions and discretion,

and under tho samo rules, regulations and provisions, so iav as they

are applicable, as are or may 1)o usually adopted or in force t aichuig

tho payment or receipt of costs in pro^ eedings between subject and

subioct, and for tho recovery of such costs such and the same

remedies and writs of execution as are authorized for eiitorcing

pavTuent of costs upon judgments in personal actions or decrees,

rules or orders, shall and may be prosecuted, sued out and executed

respectively by or ou behalf of her Majesty and of such other

person as aforesaid as shall appear and plead to such petition, and

pnv costs recovered on behalf of her Majesty shall bo paid mto tho

excheiiuer, and shall become part of the consolidated in nd, except

where such petition shall bo defended on behalf of her Ma,josty in

her private capacity, in which caso such costs shall bo paid to tho

treasurer of her Majesty's household, or such other person as her

Majesty shall appoint to receive tho same."

—Buvnliant may mow.]-By sect. 12, "Upon any such peti-

tion of right the suppliant shaU be entitled to costs against her

Maiestv, and also against any other person ai)pearing or ])leaaing

or answering to any such petition of right, in like manner and

.:Kif>o.t to the same rules, regulations and provisions, restnctnms

ud" discTetion, as far as they are applicable, as are or may i«

.suully adopted or in force touching the right to recover costs m



Petition of Riyht.

proceedings botwoou mil.joct ami subject; and for the rocovorv ofany such costs from auy such person, other than horMStv
appearu.ff or ploadinf? or answering in pursuance horenf f n/,!
«uch petition of right, such and tSo saSiHoSes Zl writs'^execution an aro authorized for enforcing payment of costs nonrulo, orders, decrees or ju.lgments in peJso^n?! act ons betwSeSfubjoot and subject shall and may bo Drosocuto(l HnnVi r^,,f ^
executed on behalf of such suppliant."

P™'°'^"*°^' ^'^^^l out and

payS.f(.T'"
'''''' -^^'-^-^"^^ ^-- -^y ^0 'loclared liable to

ofV,Sdi-tZ-i {Jf{4r'"''"'' '" ^^^"^'"-y "'• 'treasurer
Of umwiMu.] ijy sect. U, "Whenever, upon any such notitioT,
of nght a judgment order or decree shall L given or made thatthe suppliant IS entitled to relief, and there shall beno^ehearh.?
appeal or writ o error, or in case of an appeal or proceedfngs fnerror a judi^nient, order or decree shall have been amrinrd ffvonoriiKuo that the supplmnt is entitled to relief, or up... aiv rule oror,ler l,e,ng made entitling the suppliant to ^osts,^., y o"fo o thSJudges ottlie Court in winch such petition shall have been nrose-ciited sliall and may up,,,, application in behalf of the sunpli nta ter the lapse ot fourteen days from the maki,, ir. giving oi- aCin!;
01 such judgment or decree, rule or order, ,,.,f„v to'the comm s^Kionors 01 her Majesty's treasury, n. to th.. treasurer oT herMajesty s household, as the case may ...quire, the tenor and nurport of the same, in the form in the schodul^ (No 5(J) ) o'th sAct annoxod, or to the like olV, , j

• ^,,,1 such co,-fifiP,fn .^^ I
sent to or leij at the oflice of tlu, .ouimiyirof h'AS.'s
tieasurj;, or of the treasurer ol ].er Majesty's household, aftgeca'se
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Interest,

Crown
liable for.

Judgment in
favour of the
suppliant to
be certified
to the trea-
sury or the
treasurer of
the hou.sdiold.

Sab^facUon of Judgment and (7o8<5.]_By sect. 14, "It shall belaw ul tor the coinmissiouers of her Majesty's treasury and theva e herr^y required to pay the amount of any moneyrand costs al

c« t ,0« »hall i-oluto to any ,m™t„ ,,?o, "(y of o, o, i'oyed bv

.W2,h.u b-o iSo-ssv-ptlrSiSt bosSo;S

Satisfaction
of the judg-
ment and
costs.

«i?.j:;ci69T"'''^^-^-^^' («) See Chit. F. p. 650.
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CIIAPTEE CXII.

Past XIV.

Tho order for

judgment.

Consent to

game.

JUDGMENT, ETC. ON AN ORDER BY CONSENT.

It lias become the practice in an action for a debt, v,-horo tlio

defendant has no defence, instead of suffering at once a judgment

by default, with tho consent of both parties to obtain a :Mastcr's

order for staying the proceedings, with a condition that llnal

iudfinont shall be signed, and execution issued, in tho event of tlio

debt and costs not being paid within a certain time. There can Iio

no doubt of a Master's power to make such an order («), provided

both parties consent to it ; otherwise not (i).

The consent on tho defendant's part much resembles a cognovit,

but it is not one (c) ; nor does it require a stamp {d ).

By It. ofS. C, Ord. XLI. r. 9, "In any cause or matter T^liero

the defendant has appeared by solicitor, no order for entering judg-

(a) See por Parke, B., in Baker v.

Flower, 8 M. & W. 071.

(b) Kirbi/ v. Ellison, 2 Dowl. 219

;

2C. & M. 315 ; 4 TjT. 239 : licynolds

V SherwoMl, 8 T)n\vl. 1H3 : Korton

V. Eraser, 2 M. & Gr. 910 ; 3 Sc. N.

R. 293.

((,) Seo Dixon v. Sleddon, 15 M. k

VV. 427.

id) Brooks v. Ilodsou, 8 Sc. N. B.

223: Baker v. Flower, supra: Bray

Y. Maiianii, 8 AT. & W. ()()H; 9Dowl.

748 : Thome v. Keale, 2 U. & it. 4»

;

2 Q. B. 720 : Stevens v. Miller, 3 M.

& Gr. 228.



Judgment, Ac, on an Order hj Consent

mnit shall bo made by consent unless the consent of tLo defendant
)^ pv-ii by his sohcitor or agent."

uuii,iiuauc

I!y ord. XLI. r. 10, " Where the defendant has not appeared, or
basappearod in person, no such order «hall be made miless the
,k4,niainit attends before a Judge and gives his consent in person
or unlr.-s Ins written consent is attested by a solicitor act ng on
h,g behalf, except in cases where the defendant is a barrister
convcyancGr, special pleader, or solicitor "

(p)
One partner has no imjilied authority to consent to an order for

jiul-mnit in an action against himself and his co-partner ( f\
The order does not operate as a stay of proceedings during the

tiiuegiyeu by it ior the payment of the debt and costs, unless it
expressly orders it [<j),

'

By yf.O ;i3 V. c. (J2 (The Debtors Act, 18(59), s. 27, "Whore a
Judse 8 order made by consent is given by a defendant in a per-
sonal action whereby the plaintiff is authorized forthwith or at
.ny tuturo time to sign or enter up judgment, or to issue or to
tiiko out execution, whether such order is made subject to anv
Jeteazanco or condition or not, then if the action is in the Court of
(iueens Bench the order, and if the action is in any other Court
a true copy of the order shall, together with an ailidavit of the
time ot such consent being given, and a description of tho residence
and occupation of the defendant, be filed with the officer actiu" as
clerk ot tho (locquets and judgments in tho Court of (iuoon's IJench
withm twenty-one days after making of tho order, otherwise tho
nrder, and any judgnient signed or entered up thereon, and any
execution issued or taken out on such judgment, shall bo void "
by sect. 28 the provisions of tho 3 G. 4, c. 39, and G ,fc 7 V. 'c. 66

[post, p. 13H), "tor liberty to file a warrant of attorney or co--
novit actionem, or a copy thereof, with tho clerk of the' docouc^ta
and .ludgmcnts, and for that dork to make certain entries and
seareh in rohitiou thereto, and

_ ior entering satisfaction thereon,
and tor tees for search and Cling and taking olllco copies, shal
extend and bo apphcablo to every such Judge's order "

(h)
If there bo any fraud practised on the defendant in obtaining tho

order ho order and any proceedings had under it may bo set
aside (/). Lven without such fraud, the Court may, it soeins under
very special circumstances, set aside tho order, and, upon 'terms
let tlio dofondant in to defend the action (/,•).

'

,^.^^'r"'.'
by the tems of a Master's order, mado by consent, a

plain lit IS to be at liberty to sign ,)udgmoiit for debt and costs on
aparticulardiiy- but before that day the defendant dies, the Com?
v,l not permit the plamtiit- to enter up judgment nunc pro tunc,
us ot tho day when tho consent was given (/).
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By Olio of
several part-
ners.

Stay of pro-
cecuiugs.

filing order.

Sotting aside
order, &c.

Rovocatiou by
death.

Sledcloii, 13 M. &

(f) Brai/ V. Maitsoii, supra.
if) llainhiihjc V. J)e hi Crouh, 3

e. li. 742.

(.'/) MUhnel V. Miicrs, M. & Gr.
;n2;I3L. J., C. 1'. 1',: FUmer y.
i'"ir,ibij, 2 JI. & (ir. iWl) ; 'J Dowl

(>')!» i'umm v. M(u/fs, 18 Q. B.
16: Ilmimock v. J!oiv/c)/\ 2 C. B N
S.542;26L.J.,C. P.'23I.

(0 Soo Tfionif V. Kcak, 2 Q. B
720; 2 0. &D. -18.

rS''\J',y!: 7- *""-w', 13 M. & W.
04/ ; 2 D. & L. 058.

(/)jn/ki,i.i V. Coii/i/, 1 Dowl., N.
ft. no.), ot i)er Vohruh/v, J.~"Tho
inconvcjiieueu fur (hii inturo may
very easily bo remedied by tho in-
troauctiou of a few words into thcso
orders."
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Taut XIV.

Not revoked
by marriag.

.

Judgment and
execution.

Execution.

Fraudulent
preference.

If tho order was given by a -woman dum sola, it will not U
revoked by her marriage (;»).

If the debt and nosts bo not paid according to tho terms of the

order (w), judgmjnt may, if tho order so du-ects, bo signed and

execution issued. (See" Vol. 1, Chs. LXX. and LXXIV.) The

judgment, as expressed in tho order, is a final ono. The coh<ts uic

frequently agreed on (o) : if not, they must bo_ taxed in tho usual

manner, tho same as on a cognovit ; as to which see post, p. 1301,

Tho mode of signing the judgment is much tho same as on a cofr-

novit.

On signing the judgment, the order and allocatur (if any) must

bo produced, and a copy of tho pleadings (if any) must bo iilcd,

It seems that tho costs of signing judgment must be taxed after

the same is signed, and tho otlicer who signs judgment will insert

tho amount of tho costs in tho original judgment on tho productiou

of tho Master's allocatur.

The judgment ander the order is a judgment by «(7 (?/(•/< (p) or

confession (7).

The execution is tho same as in ordinary cases.

As to a Judge's order given by a person by way of fraiulukiU

preference being void under tho bankrupt laws as agiiiust lii-

trustees if ho afterwards become bankrupt, see Banh-iqitai Ad,

1883, s. 48 (r).

()») lliorpc V. Arqks, 8 Jur. 602,

B. C. ; 1 U. & L. 83i.

(») Where a 5tast(!r's order is made
for payment of debt and costs, with
leave to sign judgment on default,

there nuist be a reasonal.ile tiino

allowed for j-ayment, after taxation

of costs ; and, "it seems that, as the

Master's office is not a proper place

fcr pajnnent of money, and a solici-

tor is "not bound to authorize every
one of his clerks to pay or receive

money, there must at least he an np-
jilieufinn at th(! office of the defen-

dant's solicitor, although it does iiot

ajipear that any time for commum-
cation with the client is allowable.

But, an immediate demand of tho

money at the Master's oflice is un-
reasoviable, and non-payment by a
solicitor's clerk on such a demand is

not a default wliich authorizes the

plaintitf in signing judgment, oven
although the order stays proceedings
only "on payment of debt and costs,"

and expresses that judgment may he
signed on default in payment of

debt and costs ; and it seems that on
such an (U'der the iilaintiil' could not

sign judgment for the debt l)eforo

taxation of costs, rcrliiim v. Ih
yatiiDwLhivcutnient Socbhi, i!CL. J.,

Ex. 182. See Tom.t v. V'lhoii, y Jur.,

N. S, 492; ;i2 L. J., (j. li. .Js2.

Where an instalment fell due on :i

Sunday, and on the Jlouday the dt-

feudaut tendered it, the Court held

that a judgment afterwards sij,nK'd

was irregular. Morrta v, Jlarretl, 1

C. B., N. S. i;« ; 2i) L. ,1., C. P. 102.

See Htickin v. Jlasuc/lx, 1 1). & L,

1000 ; 12 M. & W. 770 : GrcMliii v.

Mmhlii,,^, 2 B. C. Ecp. ;!13; ISL, J.,

Q. B. 31.

('<) See DtncoK v. ^lUlsnii, C. B,

4l!i ; where the costs were agreed on

at 21/. by the Judge's order, aiidtlie

costs of signing judgment , ere fa.wl

at 2/. ; anil it' was held tliiit the

:RIaster should have given his alloca-

tur for 2()/.

il,) Hell V. Ilidyouil, 8 C. B, ;C3:

19 L. J., C. 1*. 15.

{(/) See ^hiiln ic.s v. Iliiri/s, 4 Ex,

827 ; 20 L. J., Ex. 127, nom.Jmhw
v. J)rel.-^..

{)) Sri! Aiuhrws v. /AV/y.s 4 Ex.

827; 20 L. J., Ex. 127: liuamms,
Nm-nl,(im, 13 C. B. 2S5; 17 Jur.

000.



it will not lie
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ay nil dii'it{p]oi!

(Iijood, 8 C. B. 763;

CHArTER CXIII.

JUDGMENT BY COGNOVIT.

PAQE
Tk Cognovit 1297

IIuw attcskd 1299

Filing of J '9

Jmlg-iMHt 0)1 1299

Mode of signing Jiidgmi' .. 1300

Jixecutton on i3Q]^

In kIhU Cases

aside
it may be set

1301
Implied Confession of Action .. 1302
If'iit of Inquiry i3o_

m Coipiovd («).l_Wx,cro the defondant has no dofonco to tho action Chap CXIIIhe may give tho pluintift a cognovit or written confession of tho -r"^!Llf!fi-

?w' h;<!'^w?'i' '\ T ?m'"'' h ' ^ ^""^^ °' daniagos, upon condition Tho cognovit.
tha tho defou. ant shall bo allowed a certain time for the payment
ot the debt or

. amages, the amount of such debt or damages boiu"
111 general, first ascertamed and agreed upon. It may h% givenfn
respect of part ot the cause of action only, in which case the plaiH-
tift can only sign judgment tor the part confessed, and proceed in
he action as to the residue (/,). . Except in the ca;e of ac?kfns for
the recovoryof land a cognovit is rarely, if ever, now given in
practice, tho proceeding by Muster's order {ante, p. 1294)" havin^
completely superseded the proceeding by cognovit.

^^'tviii^

A cognovit 18 supposed to be given 'by tlio defendant in Pnnrf a* , . .
ami It imphcdly authorizes the plaintiff•slolicitifK.evSytW o^fVSecdtenecessary for proceeding with tho action in order to obtain iucl" giveL ^
meut, and, consequently, to enter an appearance, if neccssa •

fe)"It may bo given at any time after the Vrit of Summons i^sicdouMJ
,
even before It IS served (<), and even after the time in edr the service of it (/). It may bo given before statone t of

If the action bo against two or more defendants, tho coe-novif n ,

W Soo Ifiirst V. Jennings, h ii. &
L. (wO, where a dooutncut was held
111 t'ttect to be a cognovit.

^J^'')

1 Selloii, 373 ; Tidd, 9th ed.

(<•) JUchnrdson v. Dahi, 4 M. & W.
fl, - Dowl. %: 'rhnnipsnn v.
ym'¥, 1 Ex. 3,-,!; 17 T,. J

(f}Slml<y V. Colwell, G M. & W.

tetakm after
J udgmeut signed. Soo

ISEliz.c. 14, 3. 1, aud4 & 5 Anno,

00 A'erbi/ v. Jenkins, 2 T\t 499

TIf°»"/"^''/- '^'""'''' « P"co, 513!U) luchardson v. Bah,, suiira.
((/) Morley v. Hall, 2 Dowl. 494 :

Claiye v. Jom-s 3 Dowl. 277: Webb

(/() See fom, Cliit, Forms, p. G67.
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Pakt XIV.

Form of, aud
how affected

by collateral

agreement.

Writing
dcfeazancc on
same paper.

Agreement not

to appeal, &c.

Stamp on.

Judjment hy Cor/novit,

without his consent (i). Whore one of several parties sij^ns after

the others, his signing relates back to the tmie of thoir si^nung
(j).

It will bo invalid if given by an infant (A'), or formerly if given by a

married woman (/). It may be doubtful whether, since the Debtors

Act 18G9 (
post, p. 1299), an execution of a cognovit by an agent,

unless in the presence of the party, will suffice
:
that enactment

evidently supposes the presence of the party himsclt at the time of

the execution. .... i • -i , \ r

No prescribed form of cognovit is, in general, requisite [m). It

ou-'ht, however, always expressly to show the terms upn:i which it

is "g^ven. If any agreement or understanding be entered into

contrary to the express terms of it, the (Jourt will not, m general,

regard such agreement, but put the party to his remedy, if any, by

artion In). In some cases, however, they will sot asirto a judg.

ment entered up, and execution issued out, contrary to the express

agreement or understanding of tho parties at the time of confessmg

the judgment (o).
, • c ,,

Tho dofeazance must be written on the same piece of paper as the

cognovit before tho filing thereof : see post, p. 1314.

Tho cognovit generally contains an agreement upon the partot

the defendant that no appeal shall bo brought, nor other matter or

thing done to delay judgment or execution
( /^ ;

and it notwith-

standing this, iio defendant does appeal, execution may be allowed

to bo issued (7). In one case it was made a question, but not de-

cided whether a stipulation that the defendant would not "bring

any writ of error, or file any bill in eciuity, or obtain any summons

or rule of Court to set aside any proceedings for uTogulanty, or

otherwise " was a legal stipulation, and could be enforced (r). It

would seem that it could as against the defendant (s), though not as

against his personal representatives (<)• An agreement not "to

bringany writ of error" bars an appeal (»).

The cognovit need not bo stamped, unless it contain terms ol

(i) liathbnne v. Drn/ifford, 4 M.
& P. 57 ; C Bing. 375. See Jlam-

Iwlqe V. Di' hi Vruiu'e, ?, C. B. 742 ;

4 i). &• L. 40('. ; IG L. .T., C. P. 85:

JInitlon V. liiirtnn, 1 Chit. Rep. 707:

Slfiul\. Salt, 10 Mooro, 389 ; 3 Bing.

101 : AitiiDin V. JIdiihirt, 1 O. M. &
It. C81 : Ikckhiim v. Knight, 4 Bing.

N. C. 243 ; 1 Sc. N. R. 675 : Beckham

V. Drake, 9 M. & W. 79.

(j) Fern/ v. Turner, 1 Dowl. 300;

2 &.T. 89; 2Tvr. 128.

(/.) 0/iver V. // ooilniffe, 7 Dowl.

IGG ; 4 M. & W. CoO : /Sanderson v.

Marr, 1 H. Bl. 75.
.

(/) I'ailhoriie v. Blaqnire, M. &
S. 73 : M'Ler.n v. Douglas, 3 B. &
P 128. But it would now proliably

be held valid. See tho Married

Women's Property Act, 1882, ante,

Ch. CI.
r • r Tl

(,)A .Seo Ilurst v. Jentwigs, 5 B.

& C.'eSO; 8 1). & R. 424: Beekham

V. Knight, 4 Bing. T,. C. 243.

(n) See Anon., 1 Salk. 400: Anon.,

7D. &B. 375. ^,, ^ ,^
(0) Dillon v. Browne, 6 Mod. 14 ;

Ifaiton V. Young, 2 W. Bl. 943. See

Woodman v. Ford, 2 Jur. 11.

( p) But this stiiniliition does not,

it should seem, oust the Courts of

their iurisdiction. See Wudf v,

Rogers', 2 W. Bl. 7S0: KiUv.Hfil-

liUer, 1 Wils. 129: A7(((»- v. Mai-'iim

of ll'oreesler, 4 M. i: P. 21 ; (iBins;.

387 : Hou'ell v. Strallun, 2 Sraitli, 60.

(n) Bestv. GoMpert:,2'Dov;li9i\

2 C. & M. 423.

()•) TFrbb V. Tai/hr, ID.kLM;
13 L. J., Q. B. 24.

(s) Shcrran v. Marsh(dl, 1 P. kh.

689; 13 L. J., Q. B. 66: J/»hW/v.

Stratton, 2 Smith, 0'): Morm J.

Jones, 2Ti.&C.-ll>: 3D.&R.t;03:

lUscocks V. Kemp, 3 A. & E. Oio:

Tripp V. Stanley, 17 L. J., Q. i!,.\t

Morgan v. Burgess, 1 Dowl., N. >?.

850.
. „ , , ,

U) See Eeath v. Brindlcj, 2 AA
E.VuS: Mann v. Aiidkn, 5Dowl,.i9e.

(«) Jonesv. Victoria Qravm

m

Cfl.,2Q. B. D. 314; 48L. J.,Q.B.

219.



le of paper as tlie

contain terms ol

Judgment hy Coynovit.
j^^g

I
noTConent between the patios ^liich require to bo stamped as an Chap. CXIII

I a-reoment-in winch case it must be stamped (v). The want of or
'

i a defect 111, the stamp, will not in general render the cognovit
i unavailable, for a proper stamp may be procured on paymint of

I the penalty, and this even after a summons taken out to set aside

I
a judgment entered up on it(.«) But the Masters will not, in

I
general, allow a cognovit to bo filed, unless duly stamped.

Howatteded.-]-BYiUDeUorsAd, 1869, s. 24, the cognovit, if How attested
s in a personal action is required to be executed in the presence of
;
and to bo attested by, a solicitor. This enactment, together with

;
the consequences of uon-compUanco with it, will be found here

\

«"er \rf< p. 1305) while treating of warrants of attornev. i
i

™?>^«"t, if not thus duly attested, would be of no force whatever
and the pamtiff might proceed in the cause notwithstanding it was
given. But if the invalidity of the execution arose in any wav
Irom hisor his sohcitor s act, then, perhaps, before proceeding, it
would be proper to reqiure the defendant to re-execute the cognovit

[properly. o ^i'-^

Filing of.]-Aa to filing cognovits, in order to render them w ,
operative see post, p. 1314 And as to its being necessary to fUe^

^"^ °'-

I lugnovit beloro signing judgment, see post, p. 1304.

Mgmnt o«.]-lf the cognovit be made unconditionallv, the Judgmentpamtiff may sign judgment and sue out execution when he whSmky
pleases (y); even after a year has elapsed from the giving of the be signed

'^

cognovit or taking any step under it(^). Judgment, ot' course
cannot be signed, or execution sued out contrary to the terms of
thocognoTit(«). Under a cognovit by which it ^is agreed that nojudgment is to bo signed or execution issued unless default made
in payment ot a certain sum, with costs, by instalments, the plain!
tit^^ may sign judgment and issue execution for the whole sum fde uilt 19 made in one instalment, unless there bo clear wo^g

Irestraimng him from so doing (h). Where judgment was not toTn
[entered up until the final hoaring of a C'h .ncorv s lit if ^ol Lil
.bat the plaintiff was not authorifed to onto; u^^Sgineut penSInn appeal (c

.
In one case the defendant gave l cognm it whoro^v

n was stipulated that no iudgment shoifld be e£e 1 up unlcs?doiault should bo^nmde lu payment of the debt, with intorost and
costs, on the fith November; and in case the defen ant Lade

(') Aim V. mil, 2 B. & F. IrtO
tMiimlon V. Swa/u/, 4 East, 188 : Jai/

l^.JM, 2 Dowl. .194: ntman v.

iin''^'r'^-^Jy'"-^00:
Green v. Gray,

11 Dowl. 350,
^'

Iri' ^ Hi ""l'"" ^- ^''>-^f'!/, 7 Taunt.

I'n V^,"!?^-/'^"=
CT«''Ar V. /o«M,

ISDowl '.iu: liosev. Tom/wmi, Id!
Hj*: I'ltmaii v. Ihiwfnu o Xyv .500
j&'e stmpte v. yioholmi, noticed
jpos r.l303u. (/0:i?,..„;/.4T;
"'Wtam, 1 Dowl,, N.S. 774.

•?r.(') '^'T'^I'^'L^- ^ruiffridffe, 1 Ex.
•ioi

, n h. J., Ex, 4.

(«) irnt/on V Joioiff, 2 W. Bl.
943 : lo-ri/ v. Turner, 2 Tyr. 121.

(A; liose V. lomluiso/i, 3 Dowl 49-

466 1 A. & E. 384. lieo Dummer
v. Ihtcher, 3 B. & Ad. 347.
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Part XIV.

After death of

liarties.

After removal
of public
offloer in

action by a
banking com-
pany.

How signed.

Judgment by Cvynocit,

default in paj-mont, tho plaintiff was to bo at liberty to enter up

judpuont and proceed to execution : it was hold, that no dcfaiilt

could bo made until tho plaintiff had furnished tho dofcudant ml
a bill of tho costs, and given notice of taxation ; and not having (low

so, that judgment signed on tho 10th November was irregular,

although tho defendant had paid no part of either tho debtor

costs ((/). But, had there been a stipulation for payment by in.

stalmonts, it seems tho plaintiff might hayo signed judgmeEt,

though not issued execution, without taxation (e) ; and in either

case tho plaintiff might, if ho thought fit to waive his costs, sign

judyrmont and issue execution for tlio debt, only first giviuj

defendant notice of such waiver (/). If, before judgment signal,

tho defendant tender tho amount of the cognovit^ to tho pluir.tiS'

or his solicitor, any judgment signed afterwards will bo invgalir,

unless the plaintiff have made a subsequent domimd, and payment

has been refused ((/). It seems that jiarol evidence is iniuluiissiUo

to show that a cognovit, 'absolute in its terms, was given upon a

condition that the defendant should have three months' time {li\

Before the Com. Law I'roc. Ad, 18J2, if judgment hiiJ not kea

signed iu the lifetime of the phiintilf or defendant, by reason of the

laches of tho former (/), or if the money payable on tho cogiiow

did not become duo until after the death of one of them [k], the

Court would not allow judgment to be entered up hunc fn

tiinc{l). As to tho effect of tho death, &c. of parties under the

present practice, see ante, p. 1025.

A cognovit having been given in an action brought by the

public officer of a banking company, under tho 7 (/'. 4, c. Ki, by

which it was provided that upon default in payment of a sum of

money, tho plaintiff slioidd be at liberty to enter up judgment

and issue execution, it was held to bo sufficient to authorize sign-

ing judgment in tho name of another public ollicer, upon ,i sug-

gestion being entered of tho removal of the original plaiutili,

&c. (m).

As to the Mode of sifjiiiiif/ Judgment, and the Practice to he a<k[M

o?n'<.]—With regard "to this the terms of the cognovit must be

followed. If the cognovit has been given before statement of dak

there is no occasion to file or deliver any statement of claim ^n).

The mode of signing th(j judgment can be gathered from what

is Ptated ante, Vol. 1, p. 2ji), as to signing judgnient for deiault

of appearance; and from what is stated ante, I'ul. 1, p. 32!U>

to signing judgment for default in delivery of defence. As to

filing the cognovit before signing judgment on it, sec post, p. 1314,

(r/) ]luo(/i V. r(ir/,r>; 3 M. & W.
T)!; 6 Dowl. 87. And see If'ihon v.

iV«)///(TW, 4 Dowl. 212.

((') lUtrrctt V. J'lirti III/ foil, 5 Bing.

N. C. 487 ; 7 So. 59.5 ; 7 Dowl. 447.

(/) Jlool/i V. I'lirker, supra. See

now ante. Vol. 1. p. 760.

{;/) Anon., 1 Dowl. 173.

(<v) Wondinnn V. J-'vi'i', Q. B., M.
1837 ; 2 Jur. 11 ; ante, p. 1298.

(i) l.iinmiin v. Lord Audltij, 2 M.
& W. 535.

(/) lllnckburny. <?o(/Wrf, 9 Doitl.

337.

(/) A.-! to when tho Court mil

allow judgment to bo imtereil up

nunc pro tune in gcuoral, sec Mi.

Vol. 1, p. 7(i4.

(;/() ]rM V. Tii'ilor, 1 D. k L.

G7G; 13 L. J., Q. 13.24. See ante,

Ch. XCII.
(«) Morh'ii V. /A///, 2 Dowl. 181:

Clarke v. Ju'/iw, 3 Dowl. 277.



lIouco is iiKulii

rn V. Oodrid, 9 DowL

-^
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If, Oil the terms of the connouit, tic roifi am in 7,„ / . j ,i

iaAaeee>rd;n>p.y[o). 1 nMa^'^ZZ^^nlttl '"-'
T'' ^" ^'^^' ^'^^I.

and the cods taxed as in ot/ur cusi ) If ' * *'!'"' ^"J"-'"^
"

Prd sum fur costs, then the MsJ/^u^^'f^T'"^ 'T''
"" "

%nin, the judjment, and yices hi crS^^VtJ^r "l\ "^
not neeemry to ,/.e notice of taring ^/.e.7ct/f )/'' If ;/ 'ol^.t?.^be given alter a dofeiico has boon clolivcrod if i^„nii;;.

^ogno\it

a-'rcomcu. to withdraw the aofonco Ifordc o ^-i?,"!] '""^f"
deieuco leave is noccssarv, which must 1-^ i>f„- ? ^"hdraw tho

I

«.
,, „. B7. A, to .i,s„g iSSiT^iintririi^iJr'''

in any way fix tho aiuouut oi them) voi, nun^Yf' ,

""*

.d execution, if the terms of the co^tHl ZV^HUt Tut ''T\umti,n mus be sued out uccorainy to </..>.^< mS^ ^
vVht^

.' "'

cognovit IS given to secure the paymonf of ilZS'l J ,
"* ^^°

and cicmult is made, but the wloTc'^um doos nn.^
"istahnents,

tlioreou execution, it seems, mav ho isSSl Sn fh^'?'^ i'^"?
for each of tliose defaults, as tlioV aro nimlo ^t un f '^f

'''"^^'^^t

tkCourt ora Judso(.). If th.^uIm bo not fi

^"/J'^^'^™ "*

quonco of tho cognovit not a.nce n^ imm, +1
^""1' "' ^'^'iso-

d'amagc, you mi^t proceed t^^'g ft f clamor?"' "\
'^°

jtnisteesofabankruiit, seeajiie, 23. 11G9,
against tho

laif^iSS^Sjg-t^t^^^ Court or Xnw.at cases

tlAisolvent Act, for 1 brnurptc5^^^^^^ f''^'^^^
""J"'

or by an infant («), or M-cre ffiS' bT i vu 1 n, i'
'"^^^'^'^^^in,

llike(,r). Where tho plaintiff hioSt L ly '^"''"^'' "»' "h'
Inote for which defendant "avo HoSov^f f n" ''V

"" Pi'0""--s«iy

[aside the cognovit on th^,ZIKIs tl.TmiJof tl"'' 'f^fVl'
''^

paid, and that it was given'for an il! gal "m ij ,£nS ^'s ""TIcuses as to warrants of attorney, post, p. 1
3"

j J'^*''

''^^"^ W- ^co tho

„,W ""'*«« V. Northern, 4 Dowl.

\-^--
l'"otl> V Parker, 3 M. & W.

Itiliwamiig his right totlie costs, see

|J^^''«« Vol 1, p. m et seq.:mukc V h>m 3 Dowl. 277 : CTo//, <y

Ir 'V^'^o^^''' 216: Grijathsv.

% G'-ifljIh V. Lim-scdye, mma.. ,Amlseet'foMwv.
7;,s.v, .simr'a. ^ '

_ ('nee THoToim of the entry of
ltl,.._,pl.,,nient, i-c, Chit. Fofn,«;

)
AfCM V. Gumpcrk, 2 Dowl. 407

;

Lut see i'/u/^o< v. Astlett, 1 C. M &

. ^Pf^"°>'-' 1 Chit. 2(i,S. Per Cur
'^/•f,y;/f'%, Cowp. 281.

^'''^•

1 C^'m &'l' y--/^'r«r'' 3 Dow). 2G6;
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Part XIV.

Where it is

against good
faith.

Excessive
levy.

Implied con-
fession of
action.

Writ of in-

quiry.

Judgment hy Cognovit.

Also if tho execution be against good faith, or contrary to tlie

terms of +I10 cognovit, tho Court, we have seen (2), will soiaetimej

set it airidi. "NVhoro the defendant, in '.n action on tho case, gave

a cognovit for 200/. with a dofeazanco conditioned for tho peri'onii.

ancoof various matters Ly a given time, and performed tlie matters.

in part at least, in two months after the time stipulated, the plain.

tiff having issued execution on tho cognovit, the Court of Cnmmoa

Pleas referred it to th.. prothonotary, to see how much, if anr-

thing, ought to be paid to tho plaintiff ^a). If the plaintiff levy

for too much, tho Court or a Jud,Q;o will interfere {h). If there be

a dispute as to tho amount due, it may be referred to one of tie

Masters, or, if necessary, to a jurj', to ascertain for what sumtlie

execution ought to stand (c ). An action may, perhaps, be s^up-

ported against the plaintiff by tho defendant for levying for too

much (d).

Implied Confession of Adion.l—Besides tho case of a judgmec!

by default, where the defendant's default is deemed tantamount ;o

a confession, there is also a confession of action in .some cases

implied in tho defendant's pleading ; as where an executor w

administrator pleads plene administravit or plcne adniinistravit

prseter, without any other defence, this is impliedly a confession 01

the action. As to tho mode of proceeding in these cases, s«

an^e, p. 1122.

Writ of Inquiry.']—Incases of express and implied confession?,

where the damages are not ascertained, it is necessary to execute

a writ of inquiry, or get the damages assessed as mentioned j)m(,

p. 1331.

(z) Ante, p. 1299.

(a) Chdrriiigton v. Zaiiiff, 3 M. &
P. 587 ; C Bing. 242 : JFilson v. J'rice,

4 Dowl. 213. And see Doe d. JL v.

Hoe, 4 M. & P. 177 : 6 Bing. 447.

(A) See Tilbi/y.Ilcst, 16 East, 163:

Jmo-;/ v. Smalridge, 2 W. Bl. 760;
Vol. 1, p. 802.

(c) See per Tindal, C. J., in Shaw

v. Marquis of Worcester, 4 M. &P,

20; 6 Bing. "389: Evanis \. Fugh,']

Dowl. 360.

(d) Wentworth v. BiiUtn, 9 B. 4

0. 840. As to maiutiiining aa action

for indorsing a writ of execution for

too much, where there is malice and

want of reasonable aud probable

cause, see Vol. 1, p. 803.
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CHAPTEE CXrV.

JUDGMENT UPON A WARRANT OF ATTORNEY.
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dun it may be given, ^-c. .. 1303
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fected by Death, Jfr 1309
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When Leave to sign necessary .. 1318
Judgment, how sinned 1322
Appeal .

.

Hxecution
1323

1323

Warrant—By whom andiuhen it may he aiven 1 'l'l,o
be given by a partj- capable of appoX/lTuife^^ ITt''" T'^
It be given by an mfant {ante, p. 1298) it will bo iuvalid Hff^^'^•

that one partner caunot givo a warrant of nffm.!.. \ ^- ., ^^^^^
mrhu.v T,-;ti,„„f I,,-. °.l, V

"'"rant 01 attorney to bind his co-

it on a warrant of
nt jjroference, being

partner without his consent («).
As to an execution, founded on a ii;d"'ni

It may be given whether an action bo pending or not(c).

Form of th Warrant, Stamp on, ctc.l-A warrant of nff.wntten author ty directed to 0110 r.,- ,n^^ i—f ^ attorney is a

Chap. CXIV.

Warrant —by
whom it may
be given.

When it may
be given.

Form of.

Stamp,

i proper stamp affixed (/<).

[ J"} '^'^^ \«.*«' P- 1297: lirictton v.
•fl«''HlChit Eep. 707: Hunter y.

I

iM-cr,
, M. & W. 322.

\ r n' -fo
^}'''''''""»' V- Stevenson, 10jCB ,13; 20L. J., C. P. 111. 'as

:

to wheu executions arc void as

: krf rii V- ^ ^- 265- See tl^
;

lonu, Chit. Forms, p. Coi).

^,'^?\^ l°,f- Jv C. p. 193. '

-^W Jsee I'lerpoint v. Gower ."S <5n

N.i^605,2Dowl..N.s':"652;'4S:

^^(/) Cawthorne v. Solben, 1 N. r.

(^) See 33 & 34 V. c. 97, s. 1,5.
(A) bcmple V. A'icho/son, i F & jf

Brembndge v. rJW«w«, 1 Dowl.;
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Part XIV.

Defeazauce to

1)0 written on
same paper,

&c.

Usual stipula-

tious in.

8

1 3

2 (5

Judgment upon a Wnrrmd of Attvrmy.

Bv thP 33 (f; 34 r. f , 97 (>=chod.), a warrant of attorney must be

stamped us foUo-n-fl :

—

j f „<.<. .

Mort"aKO, bond, dobonturo, covenant, -n-arran', of attmnoy to

confcsslind enter np judgmont, and foreign scciirily ol any kind.

f 1 ) 13oinL' the only ci principal or primary security for :—

Tho payment or repayment of money not cxcceaing i s, I

2bl ,. • «7
Exceeding '25?. and not exceeding oQl

50?. „ 100'-

.

100?. .,
150?

150?. „ ^00?

200?. „ 250

,; 250?. ..
300?

300?.
, .. , i .

For every 100?., and also for any fractional part ot

100?., of such amount . . • , •
^. • •

(2 ) lieing a collateral, or auxiliary, or additional, or

substituted security, .n- by way of further assuraiujo

for the above-mentioned purpose where tho principal

or primary security is duly stamped:—

_

For every 100?., and also for any fractional part ot

100?., of tho amount secured

P

5

(J 3

7 6

II

Bcfmnmce.l—Hy r. 27, 7/. T. 1853, " Everv attorney or other

iierson who shall prepare any warrant of attorney to confess judg-

ment whicli is to bo subject to any defeazance, shnll aime mk

ihfhrance to he ivrittvn on the same paper or purchmad on whdtk

warrant is written ; or cause a memorandum in wntiug to be mado

on such warrant, containing the substance and ettectot such de-

feazanco
"
(0- This rule is repealed by the R. of S. C. bSsJ, but its

requirements must still bo followed, because by 32 .0 U3 I.i'.li:',

s '?G (I'osi, p. 1314), where a warrant of attorney is given to contess

iudgment, the defeazance (if nny) must be written .,n the same

taper or parchment on which the warrant is written, betore fte

iiline thereof, otherwise tho warrant will bo void(/,). NNherc the

defeazance stated that tho warrant was given for the purpose of

securing a specific sum, and the plaintiff nevertheless issued execu-

tion foi"a further sum, the Court, at the instance of tlio assignees

of the defendant, who became bankrupt after the execution w
executed, ordered tho plaintitf to refund such last-nientioued sua

although tho plaintiff swore that it was understood bctwcou himaiid

tho defendant that tho warrant was given as a security tur it^/).

Tho defeazance also usually contains a stipulation disiieiising

with the necessity of applying to a Judge for leave to is.sue

execution after six years from tho judgment [see ante, p. Jot),,

N. S. 774: liose v. Tomhlinson, 3

Do\*l. 49 : Clarke v. Joties, Id. 277

:

I'ittman v. Htnnfn'y, 2 Tyi'. 500.

(0 See Barber v. Barber, A 1 aunt.

40.-) : Burdikin v. Potter, 1 Dowl.,

N. S. 134. As to the effect of non-

compliance with this rult.', si->- >ih'''W

V 7s'ra».v, 14 East, .W) : Vtirtnilgew.

Fra-.ir, 7 Taunt. HOT ; 1 Monro, 'A :

Joel V. Dicker, 5 D. & L. 1 :
S,u,>"*

V. Goode, 2 B. & A. 5G8; 1 Out.

Kep. 311. ,,,„„
(k) See Bennett v. Biiimi, 10 B.

& C. 600 : Morris v. .^Mhn, 6 B. S

C. 446: Aireton v. Dam, 3 .M. «

So. 138 ; 9 Bill};. 710.

(?) 7W/V. y>Wr?, 9Dowl.!M9.^

TtiiliinsoH V. llobinmn, 3 D. « u- !"
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that judgment may bo enterofl nn nftn.. „
tl.' CouA <„. u Jiiaso; aTJudF.t ml^f?'""' T/*''?^*

^°'^° "^ Chap. CXIV,

sentativ.H. If tJ.o warrant bo ^iv, , nv fV,
P^'i'^onal ropro-

the payuunt of an annuitv^ or^oV umov bv^in'r^ "V^":^"'"'^
been usiml to insert a I'lau.;. in it ,1 s n^',

^ "^t'lliiiont.s, it hud
a .st>.^.^cstiou of br,v.cho,s and Src, fSTfl,"^

'"^^ *^" nocos«ty of
' n, s. 8; tlmug],, it se'iis such 't^^^^^^^^^^

warrant of attorney i, no Vt u tt, nl.
'' """f -''•}•. as a

althougli it bo given as a col atSu oc Svt^f^ « atnto («). ovon

euh.p it, thou^^h it may .lualiiV 1 o authori v'!^iv "\
^'•'IT'^!'

Co'^«t'-u<=«on
n tho construction of tlio terms o^ hL™" \,^TT^

^^^ '^^^'^- °*-

fair and roasonablo construction must bo ^ivW t^''''^'"''°'
""

wariant of attorney speaks from h tiuio c^ ^'tl i''^'
/'' ^'"'"'^1 "^

from its diito(/-). An action w II , f r 1^
execution, and not

contained in it {s).
" ^"^^ ""^ ^^° ^'^ ^ho implied contract

d.£rrdJ^S>roS;l°^of'^^ «°^I°S -nd How executed.
ever, that tlio warrant sliould bo sealed H\ Tf

"e<;f^ary, how-
r.uit must bo executed by tl o mrK h 'K *

'''T'
^'''"^t tho war-

tbat an execution of i b an .^J X ,1"' '" ^"'
^'/i'^^"'^'^'

^^^

by three parties, hut execu o iy tl'^S^^ /e'^^
""' ^''"^

was held to bean incomplete instrmnonV
*''''/^"':^'i-'^"'g refused,

But it might bo otheru"st ? So warm t "u borL'
1 '"'

-"'I''"
("^•

agam.t any ono or more of tho parS a „] nr f l" / "^ .1."' gmont
agamst all (.r).

Parties, and not simi)ly a judgment

Ihw attested.']—Bv 3'' •(• .'?'? V ^ r-o ...

!
.t -> I-. ..no,; .,; which is .;,»M'54irir,'''^-

«>« ''»«; Ho,,.itoM,

!>) See aute, Ch. CX. : SImr v.

(o) Jmhriioy v. JA„y„;,, 9 Taunt.

19;ante,i,. 11.98, u/(',s;-^-''-'*^-
"•

* C.A.P—VOL, II,

Dowl.,X.S.265; 11 L. J., Q. B. 53

ofii'?
jy'>yl<'!/y-Mimc>,, r, Taunt.264

:
i;;.««o;, v. i/wYo;,, 1 Chit. Eep.

^ //fl'ms V. Wade, 1 Chit. Hop.

4p
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Paet XIV.

What war-
rants or co{»-

novits within
tho act.

Principal
H'lmisitions

of tho statute.

A solicitor of

the Supreme
Court must be
present.

He must be
present on bC'

half of the

Jitdgment Hpi>n a Warrmi of Attorney.

shall subscribe his name as a mtmrn to the duo execution thomi

SthmSy declare hims.lf to b« attorney for tho porsou oxecuUn,

the same and states that ho subscribes as such attoi n.;>

.

Bv^it S, "A TS-arrant of attorney to confess ,u.l^n,..>,,r

co"SoN^^t actio icm not executed in manner atmesaul shall .. 1.

rSdorcd valid by proof that tho person oxenitnig the san.e 1.1, ;,.

?Sct! undei^tand the nature and effect thereot, or ^vas fully uiloi.,:,,!

''^ThoXect of tho enactment ^vas the pr. ^;ction of th,. del.t.r,

and hat he nii-ht have professional aid and advice whil. cxocut.n..

?ho^^' rrant or cognovit!^ It lU.cs not, therotore, apply whore tl.

debtm h n elf is a solicitor (y). Tho enactment as lar as rop,r,;.

warrantB of attorney, applies only to a warrant o contoss a j..!,-

mcnHn a pnsouat action (.). But it aj^idies to all co^n.ovits, u .S

Tve mav L the nature of the action, for entering; up ,nulj;iu. nt ..

End nd'(a). It ext.'nds, it scorns, t., a warrant lor ent.rm,. m, .

t^ul. out in Fn-land executed in Ireland /', or ^(.)tblnll ;:

ii& out ot the jurisdiction of the Court (<•) A consent of ,,

defen ant to a Master's order for payment of debt and costs, ,k

for7"Winent in default of payment, is not a cognovit within tb

"^?£'^h^;jS^reiStions of the stai^ite, and the cases dcci-Won

it -viU now be stated. A strict compliance with it is rcHum.l.

'1st There must bo present a solicitor of tho Supreme ourt

,

An attestation by an uncertificated, solicitor was held good
(./ ), An

attestation by a solicitor's clerk is insufficient (,7).
, , , ,

Whore a co-novit was exeeute.l by a person whom tho dotcntlant,

without fmud and in ignorance that he was not a so ic.tor, cxpnssk

?e~iteTas a olicilor, Cokridye, J., held that he was not.i.h-

Klin" e titled to tho protection of tho rule of 2 ^ -^^f
So th"e "oAiovit m. Where, however, in a case under that n,l.

fhodetVndant, on be ng informed that a solicitor must be prt«t

on his beha f knowiufTly and for the purpose of .heating the nam-

t^ nroduced as a soUJitor a person whom he knew not to be «

and 1 is pVesenco executed tlie warrant, the Court ivtus.d to .c

aside pSdings on tho warrant on tho ground that the person.

""t^S Sldt™t a-present on behalf of the poi^J
executes (A-) The presence of the idaintifs soUcitor, or plamtifi.

(V) Cliipp v. Harris, 5 M. & W.
mVDoinies v. Garhutt, 2 DowL,

N.S.939; 12L.J.,Q.B.269
(r) Doe V. Kingston, 1 Dowl., N.

^'l!)'j)oe V. llotcdi, 4 P. & D. 3G1

;

12A. &E. 696.

(i) See Fitzgerald v. I'lunkett, I

Str. 1247. „ • o T> ^
(A Davis V. Trevanmon, 2 D. &

L.743;14L.J.,Q.B.138
M^ Baker v. Flower, 8 M. & W.

m-.'Bray^. Mamon Id. OOH.

\e) Bland v. I'akenhain, 1 btr. DciU.

rUnwtt V. Barnj, Barnes, 44.

(/) UoU>(l't>( V. lihgli'. 21 L. J.,

Q B. 74. S'o Vcriie v. Dndl TuiJ,

Supp. 67 : Frice v. On-Ur, 7 Q. B. if-

(,,) Barnes v.
" '(()'/, Biimes, t.;

Faiil\. Ckdver, 2 Taunt. 360.

(A) Wallace v. Bruddey, Doifl.

(() Jeges y.Boolli,l B. &VJI

See Cojc v. Canmm, fl Dowl. O-).

Bins N. C. 453, whore the sohcitci

was a prisoner. The doctrme 01

estoppel applies in such a case,

j^
per iv/<-, J., iu Ilohlgate y-i^m

^^.d-.Durroutx.Bhrrtm^^o^

1015: ToMv. Gnmpert:,GVovl.^<''

^'*\



JTow nttcstefJ.

solicitor's agent (/), will not hn cwc l

Ju.t consent at^ L ^^o'i^l^^'^f: though the dofon-
^c.vor;ll,!etomIantsmayhontten(L^,lf^, ^"' ^ohntor also (,«).

.Jnlly, The s<.]icih)r nuist bn nlnl ^^^° '='"^° solicitor (n). ^ '

tho,ro,uo.t of tho rerZlhrSS "
Th

' '•^' '^".'^ "«°"d ^t

cutcs, and such m.uost or n,,J.;.
'?"'''''

''
'"'

"
exec... ,:nd=-S- ^^iSZ^r'^ '^ \'^ P-- ^^o
n tree cho.co If, whoro a s..licit, r a "^ .'' '.'.ukl b {,0 result of
.imns h..soI.c,tor, forth, v^^v^o^n^^ :.: TP^ '^"^y ^^oj^^s
absence traml, suilioiont (o).

^
Thomfo o

'
'

^''^'^". >t is, in ho
a solictor s oil co for tho J.urposo o ox Sin , '''' '^ ^'^''^^ ^''"^ to
aey.an, ound tho r'laintirt'\nHl tho 1 1 nf ?r''

'^']'''':''''t of aff, r-
sohntorsbrother.alsoasolicitor

t
W''"^^^^^ solicitor, and tho

read liom tho warrant, and tho <hs.,'i I
""^ l''-"i'titf's solicitor

lorn, of words nominat ng tho brotIr 'I'/
"'i^'^t^l after hi„

It was hold, that such Ln LSm "' *'^°</'':^'^"'J^^^^

adoption of the solicitor by t pSy!^liouiTl '''^'Z*
^^^- ^'^t tho

vocal; and, if ,t is to bo implied only ft ll ""^T
''"^^ ""<^'l»i-

Bohcitor to attest tho instruniont or L o ^? ^""P ''^""^''"^ thogr^timity to exercise his discret on in A
*^° Pfty had no

hun tj. the pui,ose. the attestation i^Z^liSi^tSt^
theS;JtSK^:!ti:^ to execute of
executed. If, however, theieK collufiT'* -"^^J^r

the same £
neglect ot ho solicitor's duty in this lo 11 ""

• ^ ^^° P'^^^^tilf, a
msniment(r). If there bo coIk^on thJlTk'^'^^

°°* ^^tiato the
Tc on the ground of fraud, and not for nL n '"'"'r'""*

^°"W ^o
Act u) It IS not necessary that it shm.Irl 1

"'"^'''^"''o^-ith tho
tendant

<;, except, porhajfs ho bo 1 '^^ '''''^' "^^r to the do-
neces.sary for tb^ ^olicitoTto consult ^^T''\^''^- ^^^ i« it
b fore ho signs, or that tho solicXb«o^^- ^'l

'^^'^"t in private
which tho warrant is given {x)

^ ''^Smmni uf the facts unde?

(0 Bkc V. United, 7 Dowl 1 <-,{

.

Dowl. :'07. ' ^ vv. dU, 8

W W.m;M^ 7fW%, 6 M. &
9.^«;<«-v.6',v„,/,2iL J. c p

5D.i:L,l •-"•^'"^^•^''^•''•,

I war. '-
','i

S'von to him bv thn

ittei;n:V;;^"/'/;^"^'sment.- See

• '''"' «Tyr. 44; 2 Do vl.
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executing
party and not
as plaintiff's
sohcitur.

IIo must ho
uamo,i by, and
attend at
tho lUfpiCHt of,
tno executing
party.

**

He shoukl in-
form hiH client
of the nature
and offect of
warrant.

251:

1„ r, •
^^'<^« V- Linsted, 7 Dowl

'/ny Y
•

/„V'L"""'
2 II- iii. 3S;i.

jgC'O bee /«„,,, V. ITanis, 6 Dowl.

(•'•) '^oe/v.J)!cier, 51). &L.1.

4 r 2
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Lastly. He
should attest

and declare

himself to be
solicitor for

the executing
party.

Jiulgment ujpon a Warrant of Attorney.

Lastly. The solicitor should subscribe his name as a witness to

the due execution of the instrument, and should, in the atfvstmwn

declare himself to be solicitor for the person oxccuting the same.

and state that he subscribes as such solicitor (y). An attestation in

the foUowins? form :—" Signed in the presence of mo, A. C
. ;

iuid

declare myself to bo the attorney of the said R. G., expressly luuueJ

by him, and attending at his request, and subscribe luysclt accord-

in"-lv
" has boon hold sufficient (z). It will be sufficient to duclaro

that he is solicitor for the party, and that he subscribes his nanio as

such solicitor, without declaring that he is appointed by !um(a
, .,r

that he attends at his request and that he was named by Inm ,'- .or

the like The declaration that he is such solicitor, and tluit Le

subscribes as such, must appear in the attestation in cxiirt.s

terms (c), or by necessary inference ((/), though the exact words oi

the statute need not bo followed (e). An attestation m the follow-

ing form :—" Witnessed by me, W. V., as the attorney ..t tliu said

A B attending at the execution hereof at his request, and ex-

pressly named by him," was held insufficient (/). So, an attesta-

tion in tho following form:—" Signed, scaled and delivered bytho

above-named C. V., in tho presence of me the attorney expressly

named by him, and acting at his request, and by whom tlie abov?

written warrant of attorney was read over, and the nature and elirct

thereof explained to the said C. P. before tho execution tberent ly

him " and subscribed by the attorney, has been held msuiheient ^y

,

But 'where it was "in the presence of mo, J. N., attoruoy of tlis

said "W H. " &c. , it was held sufficient {h). It was not iiecessarv to

state in the attestation that the attorney is an attorney of one ()f the

superior Courts (/O-
The Act does not require the solicitor to

subscribe his name at the foot of the attestation (j). \\hon\ atH

a warrant was regularly executed and attested, but, being after-

wards altered, tho defendant again executed it by tracing his sigiui-

turo with a dry pen, and the solicitor did the saiiio with tlic attesta-

tion the Court held that this was not a compliance with the statute,

and' that there, should have been a new attestation (A). Ibere

being two attestations, the second added on account of the tir-t

being insu*ncient, has been held not to affect the validity ot tli;

instrument (,/).

(lA Poole y. Kobbs, 8 Dowl. 113:

Foiter V. Xic/iohon, 8 M. & W. 294 ;

9 Dowl. 808: I'hiHips v. Gibbs, 10

M. & W. 208; 16L. J., Ex. 48.

(:) Lindlci/ v. Gmller, 1 D. & L.

699; 13 L. 'J., Q. B. 53. And see

Knight v. IlnHit, 12 L. J., Q. B. 293 :

J.cdijard v. Thompson, 11 M. & W. 40.

(Ji) See per rarke, B., in Oliver v.

Woodrnff, 7 Dowl. 100.

,

- Gay V. Hall, 5 D. & L. 422

;

18L. .I.,Q. B. 12.

(A llibhrt V. Barton, 10 M. & W.
678; 2 Dowl., N. S. 434; 12 L. J.,

Ex. 70 : I'oole v. //oi**, and I'utter

V. Nicholson, supra.

(d) rucuck V. ricktring, 13 Q. B.

7 )'; 21 L. .T.Q. B. 3Go : Lewis v.

Lord Kcnsi <jton, infra: Elkington

V. Ilollaml, 9 M, & W. 659; 1 Dowl.,

N. S. 643; IIL. J.,Ex. 273, ,

((.) Pope V. Kifshmr, 2 D. Clft:

LAnris V. Lord Ktnsiiiiilun, 2 C. B.

403; 3 D. & L. 037: 15L.J.,C.P.

(f) llibbtrt V. Barton, 10 M. i

W.078;2Dowl.,N.S.434;12L.J.,
Ex. 70.

, „ ,

(g) Jurrhard \. /'();;Wwi, 5 «. !!

181 ; 13 L. J., Q. I!. 1.
.,,

(h) Ivmght v. llnstij, supn: /'«'•

lips V. Gibbs, 10 M. & W. 208, per

Folloek, C. B.
()•) Lewis V. Lord KmsmpS

supra. „,^ ,
;,,.,

(/,) Bailtti v./;c//rtwi/,9BoW'*"

lOL. J.,Q.'B 41.
I

II) Lalgardy. nompm,lOon,

N. 8.700; IIM. &W.40;12L,J..

Ex. 229.



Hoiu attesteil.

a^aiust hi,s debtor, cainot oS « t'-^ '
''^ ^'" judgment

for want of a duo uttestationS Vut t^jf
"'' ^' '^^' "^^ ^""n-ant

dant can iuca.o he becomes bWkrupJ^%*™^^^° °f
^^^ defen-

TOrjon duly authorized bv him or ^.>;. •

"l^''^''
^* «<3ems, any

such authority or claim "be deiuTy taSro^.tT"'' -S^'
,^^^^^0^

2-ar.h.not.ith.tandin, aV^^^^^^!^
r^^^^^S^^ ^:^^^ to
l)u liiado at any tune 7). It -n-ould «f.o^, + 11, ^V°'^ ^^^ ^^ m y
that cannot bo waived (r).

'"-''' ^^''* ^ho objection is one
Tho Court will in some cases ffive tbp ,1nfn„,7 * x,.

application whore he succeeds {s)
defendant the costs of the
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Who may take
dvanti.ge of
•on-com-

plianco with
Act.

Time of
application to
set it aside.

Costs of appli.
cation.

Ilm fur revocable—floiv aifcded hv n.r.th ir •

warrant of attorney to confifa iiXmen '

,.f'T'T' ^^'^-^ Howfarrevo
rovoked; iHhe defendant do that w-iihn^,, ? ?'1 ^° expressly cable, &c.
"f it, tho plaintiff may eUer t^W ^1"'^'^>^ '^^'^^cation
Ther.. are some cases ofLpI ed reyoc Hon'

^* ""^^"thstanding (0.
b« hoi mentioned.

' ^ ocation, however, which should
The (Utttlt of either partv is r>. 1

warrant.). Where thUaVrant, n ftsToii
''/'''°?*^°^ of the Effectof

ho judgment to be entered up by the Sa^^;,4?''''''^^
^^^^^^^'^^'^d death of par-

the Court allowed it to be so int4d un faT wl'''^*':?''^*'^*^^"^'^'
''

mere y empowered the plaintiff to eu £• ,
"

• ,

"'° ^^"^ warrant
liientioning his executors, althoith the

^.'"^'ement, without

JSS''2i:it-!nirtK ^-
f^^^^

^;-^)^i the wari:;n{'^ ^^^^^^S^^l^^Z

x!s >i'''"

'' ^''"'"'"•^'*'
2 Dowl.,

I Ir. 2 Dowl., Js'. S. 7-,! • 11 Ar t-

^';f';'rV'''--'^''''''V/'iQ. i!.8(;s.

X.«!ir '' -'^''"'"'^.
2 Dowl.,

»
• M, , s Dowl. 7i)7, ^^

' ,- **-

1^/™ 12 M. .uv. 42i!^rr.L;

jg(») tfeoiwv.Cm,^, 21L.J.,C.P.

257'-^ /,•";';'' ''•. -'/^""•^y, 8 T. R

V. Jlriiiffl,

hum
!/< A. it E. 305 : ///,

.-i'//? 1 A

negular, and set aside the execut"ou
s ymg that thi.s allowance by tl^!'i".'ienlant was not bin,lini,^o„ ]fis~.
sontat.vos, and still los.,'o„ the &
Audsoe7/,,W,,,;,v../;/,.M/2lJowl

£-»;«:^'-«"^

judgment. And see dJt y a'//"F
7f/'-

nst. 22i

V. WW<./-,
9 Dowl 337. In

11. 2o7: y;^//^

& L. 818.

): Cdwir V. ^1//,,

;/»ip/e V. 7
"•'?//, 8 T.

r(i.io; 3 D,
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Effect of mar-
riage of par-
ties ou.

Judgment, upon a Warrant of Attorney,

them die, the survivor may obtain loavo to enter up judgment at

his suit (a). But if the wan-ant bo given by two, and one of tlieu

die, the plaintiff cannot afterwards, unless the terms of the As-avrant

allow it, enter up the judgment—not against both, on account of

the rule above mentioned; nor against the survivor, for th(^ judg-

ment would not, in that case, pursue the authority (/>). It' the

warrant bo to enter Tip judgment "against us or either of us,"

judgment may be entered up against one only (c). And whcr') a

warrant was given by two persons, to enter up judgment on a jdint

bond against me, not us, the Court, after the death of one of tlieui.

allowed judgment to bo entered up against tlie other (t/). If a

warrant be given by one person, judgment cannot bo entered up

after his death, even though it were .stipulated for by the de-

feazance (ej.
. , r

Prior to the commencement of the Married Women s Propprty

Act, 1882, if ii feme sole give a warrant of attorney, it was held, that

her subsequent marriage, before judgment was entered up, was a

revot^ation of the warrant (/). But, from subsequent nx^v^., it

appears, the Court or a Judge would, notwithstanding the mar-

riage, have allowed tho judgment to be entered up ag,iin>t tlie

husband and wife(,7). And iu Walter v. White {h), tho ('(uut of

Queen's Bench, on an affidavit intituled as against both hn^hand

and wife, gave the jilaintilf leave to enter an appearance for, ami

enter up judgment against, tho husband and wife, on a winrautof

attorney executed by tho wifo whilst unmarried ; and tho rule was

made absoluco in the first instance (V), though the Master su<jgestal

a doubt whtthor it ought not to liavo b<^en made a rule xi^i. The

judgment wjuld have been bad if entered up against the wife alouc;

though she, and not her husband, was liable to execution (/,;. I;

a warrant of attorney were given to a feme sale, her siibseijucrit

marriage woulii not be a revocation of it (/) ; and, upon ajiplieation

to the Court or a Judge, founded upon a proiier allidavit of the

marriage, the oxncution of tho warrant, and the non-payment of

the debt(7(0i thry would grant a rule without notice to tho defen-

dant, aliowin jj the judgment to bo entered up in the names of the

husband and wife'()()- And if one feme sole gave a warrant oi

(a) Fcndall v. May, 2 M. & S. 7C :

Johnson V. Joditis, 1 Dowl. 367

:

Build V. Illf/ lit 1)1(111, M. 545: Futeher

V. timith, 'iW. Bl. 1301: Todd v.

Dorfrf, lWils.312; Bames, 48: llind

v. KiiHiston, Dowl. 523.

(Ji) Oee V. Lane, 15 East, 592 : Baw
V. Alderson, 7 Taunt. 453; 1 Moore,

145: Gaiiishoroiigh v. Fotlyard, 2

Str. 1121.

(fl) Jordan v. Farr, 2 A. & E. 437 ;

4 N. & M. 347 : v. Huhon, 1

Chit. Rep. 314 : Daln/mplc v. Fraser,

3D. &L. 18; 2 0. B. 698.

(d) Oladwin v. Hcoit, Bames, 53,

C. P.
(() Masun V. Audio/, 6 Dowl. 590

:

Heath V. IMiidhi/, 2 A. & E. 305

:

Chaiicvy v. Andham, 2 Str. 1081 :

Calvei-t V. Tomliu, 5 Biug. 1 ; 2 M.

&P. 1.

(/) Aiiou., 1 Salk. 117.

(c/) Slapli'<y. J'iiriiir.2T>ov;\.lU:

3 M. & So. 800 : Hi<i(iuikWnn t,

Jlif/f/hibot/oiii, 8 Dowl'. '120: iV-W

V. i'rif. Id. : Anon., 1 Show. SO:

Hartford v. Mattbnjhi, 2 Chit, Kif.

117.

(/,) K.B., 24th Juno, IS29,

(i) See Staples v. i'/ox)', 2.Dowl,

704 ; 3 M. & Sc. 800.

(A-) Read v. Je,rm,i, 'J T. E. 362.

h) Anou.,\^a\kA\l. i^eellolhij

V. irhite, 22L. J., U, I!. a2;,where

a warrant was given by W. to D,

ami S., and W. & S. aftervrardi

intermarried.
(wi) Murder v. Lee, 3 Tinn.m:

Metcalfe v. Jlootc, 6 I), k li. -iO.

(«) Alton., 7 Mod, 53.

It

attornej

judgiuei

and wife

Vfomen'

marriag(

In wJu

have bei

gauiblin;

cation to

to live in

applii.'utii

iii-ohent

the debt

of foreg'

ilisehargc

and in to:

(o) Bum
190: Fe/l

V'lrhhixun

ll'ii//eil V.

Miiiiui V.

Turner v. !.

(/>) Ami
('/) .'^ee 6

fiSlj ; Loie
'M. TIio(

ii' the jilain

tho debt, ai

seated to :

[lurchase, tl

one. ,Sco J
A: Ad. 1-12.

()) 1I\U
^'•c Ex p,
1.;;: ir,m/
w\kk there

lii'o.sccutioii,

to iutcilVre.

(0 lurwa

(0 Tidd, .'

(ii) Ham,
I"0; 8B. &
'", ;J li. ,

'Ih^'Niiif, Olii
' '«, 1 Dowl.
i:b,,r.,Q.n
itlusod, at til

t" f,'o into tl

"arrant of r

«iiy of fiatid

) iMiiei V, 11,11

as to a wai'r
viiid as aiiiiiii

1 & 2 V, c. 1

1

.(•') Tiibniiii

''} Jiiii/ers

'--'Bins, 44



How far revocable. .

murnago would not affect or revoke the warrant.
"^^"'"^ ^liat

la wltut Cases it mail he set aside <fv 1 Tt i\,r. „, i. « ,

,

have been obt'iinod w f,",,J 7 f '
-••

"'^'^ ^'^^'i'^"* of attorneyn.ut ueou oot imetl by luuid (o) or misroproscntation
( „) or for nPimbluig debt (r;

,
or to compound a folony (r) or to sf. v n„ n

-
.atio.i to strike a solicitor off the roll (,] Ltn Z^?, ? '"^n ^PPa-
ro live in a state

of prostitution .; o/^i' defra"u tSt s td'J^eapphwition bo made on the r bebalf 0(1 or if mS-n,! +•
i , °

in..hont debtor previous to hi d ihar^e TZnT!^''^^X^^l
fliLMk.bt should bo omitted in hi.s s.4iedule?.) or %.^ f

'^
l^''*

.! foregoing an opposition to .is SSh;^^M n, r''^''1'°.^
uisohurgod by the Iniolvent Dobtm-s Act f °or L?^.,

°' '^ '^°^*

and in terms for creating a charge on an'ici'siasti?;a^nXS!

lu %vhat cases
it may bo 80t
aside, &c.

Whore coii.

sidcratiou
illegal or
fraudulent.

(n) Duncan v. Thomas, 1 Douff
\%. m V. Rih'ii, 1 Cowp. 281
J'ir/.-uisM Y. Cinins, 3 T. 1{. GIG
/''"//'// V. rio/lor, S D. & B 56
.]l'rrt.j, V. J/rf,//;,, ;j B. & Ad. 934
I'O-iurv. ahuw, 2 Dowl. 244.

(/') Alton., 2 Ken. 294.

(y) Sco Um-'je v. .S/aitli;/, 4 Taunt.
'M: Z-wr V. C/ii(piii'/)i, 11 A. & E.
*:''''). J 10 Court would not interfere
11 thoiiliuutiff win-G the assignee o^'
the debt, aud the defendant repro-
>'iiti-d to (lie assignee, before the
imrchaso, flutt the debt was a valid
"lie. «eo Ilari^oii v. Fran/din, 1 B.
1.V A(i. 14 J.

(») nWi V. 2\/>//oi; i D, & L. 67G.
Nee Ac p. Crit,-hU'ii, 3 I). & L
o2,

: /; mi V. IJo;i,l, G JI. & G. 7So,
Wliere there w;is only a tlireat of a
piosceiitioii, aud tlie Court refused
to luteifuro.

(.v) Kirwtm V. Goodman, 9 Dowl.

(0 Tidd, 547.
[ii] 11(1,roil V. Benton, 2 M. & R
nO;.SB&C.217: J^J•Jv.Jr.!•:

JWs,6I>ug.4IG:yw,v,,v..V,,(«.

1<L.J Q.l!..|ij.„.herc7'«/too«,J.
^faswl, at tlje iustauoe of assignees
ORomtothc question whether a

I

nt ot at oruey was given by
^Y)

of tratidulent preference. See
W/v.A-tt/,.,2.-,L.,T.,Q.B.lG9,

;'s. »a waiTaut of attorney bciuf'
\

"Id as ao.a,,,,t ,,,^^^^^ ..^j^^. j, ^
['•»-- \. c. llll, a, ill),

gj') ^'"4)-«,;j V. I'ntinan, 2 Dowl.

h:'^:ll(lrnT- ^VT'""- ^^ Moore,
•''.-!Dmg,4H: ^^c/w^ y. /,^,.j^o„;

4 B. & Aid. 691.

^x^r^'/r'''
^-^^^'xa^der, 5 Dowl.

3. (.o!l,Hs v.Jhiitoii, 9 Dowl. 905;
1 Sc X. R. 183; 2 M. & G. 861 : ^;^

v.^ Smith, 22 L. J., Q. B. P'l •

/i"""' V. I'uttU, 2 E. & B. 4''1 • <n

M. A: W 143. But it seems thoCourt will not interfere if the de-
tURlant has had an opportunity ofpemhng his discharge. "^

/V,,/;;,^ vt
Astlclt, 1 C, M. &R. 85; 2 Dowl.
q;.;/^'' /"'"'* \-/''''">. 20 AV. R.
y2: IhatJuT v. // Vi^iA 2C P D 1-
4(iL.J C.P.89: ,/;/-..,.,;, v(Vz-'
4E.x.D,,2G; 48 L. J., Ex. 165. '

('/) l-n;,U X. ^,,IU;; 1 B. & Ad.
|>(3. Airlcw v. 7/„c/.s., 2 B & Ad
J1.J. ro^(-/W,r V. Zffy^«, 1 N. &

fA";ti^8?> ^ ^f
"""•*' ^* -'^i A. cV h. 812 : A/,v7*/f V. 6Vo;,-, Id

'

^j-ZcAsw* V. Holmes, 30 L. J., Chi 564.
lint the ^ya.•rant of att.irney will not
lie set aside, unless it does in terras
create a charge ujion tho benefice
contrary to 13 Eliz. c. 20. SeeMoore V. J^<nnsikn, 3 N. & P. 180
IS or Will It be set aside merely upon
tlie ground th.at it is given a.lhJte-
1 ally with another security, which isvoid by reason of its beiug a chargeupon a l.enefice. Jlni,/n/ v. I 'rice 7
Dowl.

< 53. The Court will not lookbeyond tho warrant of attoinev, to
ascertain wliether it has been i.dv,.M
contrary to the statute. See jil,A<w
V. y/rf^'/(, 7Dowl. 763. •
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Paut XIV.

Wlici'o the

wairant has
becu forged or

altered.

Where given

by an iufant.

Judgment, iipon a Warrant of Attorney.

or for .crnrhiff an annuity void by tho Annuity Act (c) or k
"e.urnK a nUcitor paymint by his client oi cost, to ^- nch ,,

h liscntitlcd lor want of ro-admission (d). or tho like (. ),
the

Pourt or a Jud-o, liaving in all cases .lunsdiction oyer the

Sran°\^n tho fact bo clearly made out order :t to bo

dolivorod up t^; bo cancelled ; or, if jiidgmcnt havo been en ..red up

thcv Avi St it aside, and any proceedings that may have been ha

upon t ami, if money has been paid under it they ^vlll n; general

order it to bo refunded (/). If, however part oi the consi.h.rat,on

L KO(d and severable fiW tho bad, tho LVmrt will then only

doitr the otfcct of the bad iiart {,,). H tho fuc relied on tor setting

aSe the warrant bo doubtful, and be fairly contested,, the (,ourt«il

no at on^e grant tho application, but will direct an issue to tiy ,t,

and ordoi the motion to stand over in tho meantime (0, or di.imss

fho a, plication altogether (/). Tlie Court retusod to decide he

nuest?< u, ^vdiether a joint-stock company was a nuisance uitlim

So « (/ 1, c. IS, upon a motion to set asi.lo a judgment on a

warrant of' attornev(/0. And whoro tho detendant has ba. an

onnortunitv of plead ng tb.o illegality or want of consider; twn,

Z Co rtUl n^t, it^seoms, in°general, mterfero sunnnunlv m

this ^^' (/) It Boonis that tho mere fact of absence ot eons.dera-

tkm Is no ground for setting aside tho warrant on an application by

''Iff tLll^l^'S^t til; warrant is forg, ', or the like, tho Court

mav direct an issue to trv whether it ha= >,en duly executed o

not (S But, where a ioint warrant of r .cornoy had been altered

afte iis eStion in the christian namo of one o the put,e. A
had re-executed tho same without tho knowledge ot the he

ScTCourt refused, on the application of the o"^^,;^-\ ^ J
iud^ment which had boon signed thereon (o).\Nheio a bank to

theSo had been filled up since oxecution with tho true date, tho

'''^:t^f£:t^r^^^'^ i-^-t. the Court.ill

orcl r it ?oTJ doli^-ved u'p to bo cancelled, even although there

(<•) lif p. Cfiestcr, i T. R. 091:

Stcmlmnn v. ]'inr!i<i/>r, 6 T. K. (3( :

Slorlon V. Dmiliiis, 10 Moore 1,1 :

Kash V. (iodmo)id, 1 B. .V: Ad. O.il

:

IIuijijinK V. Cnnti'K. 1 Dowl., Is. fc>.

827 And sec l-Mrlr v. liroune 10

A. & K- 11- : '''"'^'' V. f>i'M'OU, l.i M.

& W. fill.
, „ „ f T,

(d) initim V. Chamhrrs, 2 ^. A: 1 •

392; 7 A. &E. 521.

(e) See Jackson v. Davmn, : 13. &

Xf)\ p. Hart, 2 D. & L. 778.

Ami sec Evinis v. WtUnvns, 1 C. &

M. .10.
, „, , ,

(q) Ihldmrnrlli v. If airman, 1

Dowl. Mi. And sec Sniilli v. Alcr-

S',oI)owl. II); 2 H. &W. 82;

fo//;,;.v V. Ikiitan. Pnwl. !)0i).

(/,) rW,- V. Joucs, 2 Cowp. 1(27:

Ihirrod V. Iknton, 8 B. & C. 217
;
2

M. & R. 130.

(i) Fee Fliiiht v. ChupHih '2 B.i-

Ad. 112: Vi'rijHson v. S,miii'j,')>>.

^ M. liC..-); 1 A. & E. m-.htp.

y,,sh,\U. kV. 7!):i: llmnkruliin.

Wihhmin, 1 DowL.X. S. "i-j!"'"!"

V. aarhi(/l, 2 Dowl. OS'J : Wf»;.

Tai/lor, 1 !">. *• L. (''^
< 13 L. J.,

^'a) 'li H I' V, -1 Taunt. 58:.

Aiidse ut,..'- . e. iuTidd,'Jthcd.

'

[n BU<in V. Termer, 3 Dowl 266:

r;<:mt s.AstHlA C. M..Ui.Si.

2 Vn wl. (H)9. And sec Deimf v.A/icA,

'( U.k \V. 1-i-t: J.ancv.VhqnmAX

A. & F,. 9(;0. . T n 11 M

(n) Utkun V. //"'"'. l!»ni('s, .0.1.

U (M-e V. JInnnmrll, 2 MooK,

49.'.; BTauut. -139.
,

(/)) Ki\ine V. SmuUkmc, 2.JL.J..

c. r. 72.



Ill

Settiitfj aside.

luny bo circumstances of fraud on tlio pai't of tlio infant, and tliou"li
the consideration bo for necessaries (7), on his cloaily sliDwinf,' that
he was under age when ho gave the warrant (/•). Uiit if an mfant
and auothcr join in awarrant of attorney, anil judgment be entered
up against both, the judgment may bo vacated as to the infant, and
remain good as to the other (.«).

If, prior to the Married Women's Property Acts {t), a feme covert
friM) a wai'raut of attorney, it was absolutely void: uud the Court
(ir a Judge would order it to be delivered "up to be cancelled, or
would set aside the judgment, &c. {n), oven though tho waiTant
was given by her in an assumed name, and tho plaintilf was
wliolly ignorant of the marriage (;r). lu another, however, tho
L'ourt lelusod to relieve her, where, at tho time she executed tho
warrant, slio lived by herself, and acted as a feme sole : and they
put hor to lior writ of error {y). A warrant to confess a judgmeiit
to a feme covert was, it seems, void [z).

WJiero one of several executors gave a warrant of attorney to
coniess a juilgmont against all, tho L'ourt ordered it to be delivered
up to bo cancelled [n).

It is not an objection to signing judgment on a warrant of
attorney, that the defendant has, since its execution, become
ni'?ane(6).

Xor, tJuit he has since given another security for tho same debt

;

unless there be SJine agreement that tho latter shall bo substituted
for the former (e).

A judgiuout signed on an unstamped warrant of attorney is not
avadable as against subsecjuent judgments, and will be sot asido
on the ap])Hcation of a judgment creditor ((i).

The apiilieation to have the warrant given up to be cancelled, or
to have judgiacnt or execution on it set asido, may, if the objection
bo a substantial one,—going to tho consideration for the warrant,—
be made by any person interested in impeaching tho warrant, though
not a party to it (c). Whoro it has been given for a fraudulent pur-
pose, it would seem that the a])plication can only bo mado by third
parties, and not by the defendants (/). An ob'joction to the war-
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Chap. CXIV.

By a married
womau (/)

.

Bj one of
several execu-
tors.

By a lunatic.

Where another
security is

given.

Warrant un-
stamped.

Application by
whom to be
made.

('/) Saimderson v. Mnrr, 1 H. Bl.
T) Wuuil V. Heath, 1 Chit. Kep.
70S, u. : (Hifrr v. Il'dmlniffe, 7 Dowl.
IIjO, 4 M. & W'.GnO .'.StnrloH v.
Ttiiiiliiis. to itnore, 172; 2 Biiig. 475.

{>) ll'iioer V. .SYo/v'.s, 1 M. \: W.
;20;); 1 T. tc U. .')12; 4 Dowl. 724.
Tho ailidavit uf the party as to his
infaucy was, m tliis case, licld iu-
sunicient, tliough supported by tho
riV'isti'r of baptism, witliout tlio
tcstiniouy of some person who knew
his age.

(s) Mn/leia V. SI. Aidiiii, 2 W. BI.
1133

:
llluih:. Ihidh, 1 Chit. 708, n.

:

Ashlni V. LuHildii, 4 M. & So. 719.
(') Sinqo the Married Womeu'a

Property Art, 1SS2, a warrant given
hy a maniuil woman woiihl, it is
snhimttcl, )„. just •- va!ii! as any
otlior contract luaite by lier. See
ante, Ch. CI.

{11) Oiihh V. Saiisom, 3 Taunt. 261

:

Fail/mrne v. J^/tn/nire, 6 M. & S. 73.
(.r) .S'c% v. Jt'/iite, 4 Leg. Oba.

(!,) Anon.. I .Salk. 400. And seo
Wilkiiis V. IVctlnnll. ;{ B. & P. 220:
Mnc/ean v. Ihuijld.ss, Id. 128.

{:) Jtoheris v.' J'ievmii, 2 Wils. 3.

(«) Alire/l v. (J/iiish, I Str. 20.
(/)) I'lijiiutl V. Killieli, 4 Dowl. 287.
(f) Shrr/d v. Ernie, 4 Bint;. 154'

^l«o^(., 2Chit. 42;{.

(rf) Scmple V. Mcholno)!, 4 H. & N.
298; 28 L. J., E.X. 217.

{e) Jlurrod v. Jinifo>i, 2 M. & R.
130; 8 B. & C. 217: Jllurtin v.
Mjirtiii, 3 B. & Ad. 934 : Scmple v.
XiehtilsDii, supra.

(./') iioG Doe d. liobcrts v. lioberts,
2 15. & Aid. oG7 : Dukes v. launders,
1 Dowl. 622.
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Part XIV.

Affidavit in

Hupport of.

Costs on.

Piling of w_.
rant of attor-

ney.

Judgment upon a Warrani of Attornqh

rant boins by ai, infant, carrr.t be mado by tbird parties
fj,)

S^d^?^danfn.a, make tb. M. -^-^^^^-^''1;^:;? J/t
tion in banknii-lcy against ban ^h). it may D.. mauo w m,

^"^Sffidavit in support of tbe fq,pUc!iiion shoald show tluu it ;.

" Tt'o.aSSiioral ^^ tbo successful party his costs.

s. 2G,

_ ^ ',nt or

and the saino or a true cf)py tlioreof,

3 Geo. 4, c. 39.

'W}^

•;,•„„ ..".l-By 32 =f- 33 F. c. 62 (The Debtors Act, ^SGi))

tion a warrant of attorney to contcss judgujo

. of>;

in an ui

'nvit aeti.-'ncm is give
,

''iitld ^vith the officer acting as clerk of the <hH^qucts audj

Ms in th' Court of Queen's
"'

^
_udg

Bench withh: twenty-one d:iys iipxt

^"Ctio xo.^ .m tWof, as re,nired by the A.t (3 C/. 4, c. oi.)

^-;>« the same shall be deemedfraudulent|nMl shall be void; andit

xv V such^-arrant of attorney or cognovit act .mem so hied ^^•u. s^iveu

: biS to any defcazance or condition, svmI. defeazanco or cou-

dit on shall hi written on the same paper or parchment w.tl. tlio

Simnt or cognovit before the tiling thereof, oiuerwiso the warrant

or cogiipvit shall^e voicbj
1 «& ^ ^^ - 11«' - ««-. ^-t.nulod the

iho 7 (r. -*' f^-^ ''
f-

' '
..,, f.^^-our of the creditors of an m-

provisioiis of the 3 ^-
|'^;^^.^' i^J'^^.^'" go, «. 20, extended tkso

^Lif1^151; :4SL' of insolvent petitioners under that

'^"^Uvlho 3 r? 4 c. 39, s. 1, " If the holder thereof shall think fit,

ovorVwarrant of attorney to confess judgnicnt in any por.ona

acti^m or a true copv thereof, and of tlieattestation thmot, an

?hedeCance and i'ndor.ements thereon, in case such warran o

attonev shall be given to confess udgnient in his Majesty s ( ur

SS-'s Bench at Westminster, or such a true copy t lereot a

a oresa?d in case such warrant of attorney shall be given o con »
atorcsaiu lu L

within twenty-one days utter

ir^^oTpculion o^f suci w n n of attorney, be filed (.), tof^^thor

^^•^1,0^ Affidavit of the time of execution tlieivof, with the

SS. oTthf docquets and judgments in the said Court of lungs

^''«1?8ect o "If, at any time after the expiration of twenty-one

d.,vJnext" after the execution of such warrant of attorney a com.

da.j^ next alter me t

^,j, issued against the person who shall

We "SvenS™mt of attorney, uTider which he shall bo d,dv

5;S:/imrSared a ^-krupt, then and in ^^^^^
wrant of attorney, or a copy theieof t

'ff° ,, the exeeu-

C: , ^jcidcd before the passing of

th,s
' * The jurisdictiou miiler

th,... ). .Ivent Acts was abolished

bvf,:. i;. !.i-uptcv Act, 1801, wcept

a3torig'.^V'.'uJdaMatlmifr.doiie,

&c. befoi-. *-;.i, commcuccmentot ttat

'
\m) .. rr >3' bo duly stamped \A-

fore it is tiled ; ante, p. 1303.

(g) Mottenx v. St. ^^ '/'». 2 W\

Bl 1133 : AMin v. Laugton, 4M. &

\h) rhichesv. jrnnr//, I Q-B.8C8.

,) See7/.«v. 77rA/, 9 Dowl. 049

(i) Hiniic V. lord ndksley, 8 Q.

^'ik See CoUiK v. Htone, 4 Q. B. 655.

(/I See Latrraice v._ /.«"''Wirr,J

D. & L. 219 : Collis v. f^lone, 4 Q. U.



Filincj.
jgj^

tiou issued (n) on such warran*: of attorney, ^,-ithin tho samo period r.,. pvtttueh warrant of attorney, and the judgment and execution thereon
'^°^^- ^^^^'

,.haU bf deemed fraudulent and void against the assignees und^
,uc 1 commission, and such assignees .shall he entitled to recover

5how thru It : i '='''^ '^"f^

'•'^'^f
^'5> iof the use of tho creditors of such bankrupt at

.age, all and every the monies levied or effects seized under and by
vunio of such judgment and execution " (o)

•^

Sect a reciting that the object of the above provisions may be(yeated by any person giving a cognovit instead of a warrant of
attoinoy. enacts, ' Ihat every cognovit actionem, given bv anv
de.onda.it m any personal action, in case tho action in which suchropuni actionem shall be given shall be in the sai.l Court of
1. inf,' s l^ench, or a true copy of such cognovit actionem in case the
action wliomn the same is given shall be in anv other Court shall
tosetiier wi h an affidavit of the time of the execution thereof, bo
falpd with tho said clerk, in like manner as such warrants of
attorney, or copies thereof and affi.lavits, within tho space oftwenty-ono days alter such cognovit actionem shall have been exe-
cut(.|l, otherwise such cognovit actionem, and any judgment entered
up hereon an,l any execution taken out on sifch judgment shall
be deemed traudulont and void against the assignees of the person
f.-.vmK such cognovit actionem, under a commission of baikiS
i-ued agauis him, after tho expiration of the said space of twentv-onodaysm like manner as warrants of attornev, and judgments

vol 'bTlli"tt >''T'''''
'l^^^^^l'^'^'l t'^k^'" to -be fraudulent and^old bj til. Act. It is not necessary within this section to file

thlii^So!):"
^^-^'^^^'-""-^ ^^3- if i^dg-ent is signed ^ml

By sect, A, if the warrant or cognovit bo made subject to ade oazaucG or condition, such dofeazance or condition must inorder to make he warrant or cognovit effectual against tl'o as-signee, bo written on the samo paper or parchment on whS Towarrant or cognovit is written before the time when the same om
copy thereof respectivelv shall bo filed {,,).

"" °' "

By sect. 5. the Masters shall keep a book containing particularsot each warrant or cognovit filed, &c. Tho 6 cfc 7 V. f GO enactsha^ in addition to this book another book or index shall hokevioftho name,., &c. of persons by whom warrants or cSovTts a?egiven, and mIiicIi .shall be open to inspection.
cognovits are

Sect, G provides that the Master's fee for filing shall be U
rnm ;

y™"'^'' ^^""^ any person shall bo entitled to liavoan office

.
(") The words "or execution

;

mi&l have no mcaniiifr iu f],ig
sertion: Grmi v, Jl'ood, 7 Q. B. 178

(") lliis section (Iocs not invalidate
:

'o^^'wrants as between tlio iiartiea

.WB.&C ,M0; Mon-is y. Mf/lh,, (i

i^Jc. 138: l:rnrlt v. U'Ms, 2 So.

;V"f/ "".'/, -1 B. & Ad. 255 ; 1 N &

Milvhctl, 8 So. 739: IVihon v. iriiit-
';'''•'•.. 1 M ^-M. 8. See Hurst y.

4.4, where an mdenturo was held in
effect to bo a cognovit within the
o It. 4, c. ,39.

(p) Biisliellw.Jioord, 1 B. C Ren

rn^'''^ l'"""'^^
V- Dniiiel, 10 B. & 0.

500 : Oreen v. Gra;/, 1 Dowl. 350.
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Paet XIV.

Fee on filing.

Judgment,
when to bo
signed, foiin

of, &c.

When to be
signed.

Judgment upon a Warrant of Attorney.

Sect 8. If tho warrant or ' ognovit have beon filod us abov,^

mentioned, and tho dcl)i bo afterwards satisfied or dischart,'eil,
,,

Judge upon being satisfied of that fact, may order a memoriiudum

of satisfaction to bo written upon it.
., p.y ,.

Tho twenty-one days hmited by the Act for tho fahng of tao

warrant or cognovit, or signing judgment, or issuing execution, ar^

to be reckoned exclusive of the day of execution of the wairmtur

cognovit ; and a cognovit, therefore, executed ou tho 'Jth, is duly

filed on the IJOth of the month (r).

It will suffice to render tlio warrant or cognovit operative iindfr

the 3 G. 4 as against assignees, that judgment bo signwl withmtlie

twenty-one days after its execution, though execution bo not a^A

until afterwards («). . m i -i. r i- ,

The 3 G. 4, c. 39, it will bo seen, roqiuros an atfadavit of tho duo

execution of 'the warrant or cognovit to bo filed at tho same timo,

and such affidavit must state the day of tho execution. An alliduvit

made by an attesting witness to tho warrant and iiled with it,

merely stating its date, and that ho saw tho party execute {h

same, without verifving tho day on which it was exocutrd, mniM

bo insutficient(0. 'The affidavit in tho case of a cognovit skuM

bo intituled in tho cause. It may bo so intituled m the case uf a

warrant jf attorney, but it may bo intituled only in tJie ( ourt;«;.

There Is no necessity for filing an agreement between tho parties

subsequent to tho warrant, altering tho terms of it (.r).

The feo on filing a warrant of attorney or cognovit is 2s. G'/,, •which

is paid by a feo stamp impressed or adhesive on the same («

Orders, post, Appendi.r).

,T>-dnment on, when to he siyned—Form of, il-.]—In entering uf

tho judgment, tho authority given by the warrant should be strictly

pursued, otherwise tho judgment will bo irregular.

The judgment may be entered up at the time allowed by the

warrant, and this as of course, without applying to tlio Court un

Judge if entered up within a year and a day next after tlic dateot

the warrant, and if there has not beon a change of the parties, or

some other event which makes an application to tho t'oiirt or a

Judge necessary {see ante, Ch. LXIX.). If the warrant is <riveiit9

secure tho payment of money, it is not necessary to delay the

signing of the judgment until default made in tlie payment :,

unless that bo expressly stipulated for in tho defeazauce ,'(;• AuJ

if tho warrant bo given to confess judgment absolutely lor a sum

certain, but it be understood between tho parties that itispven

only to indemnify the plaintiff against his suretyship tor a smalkr

sum, tho plaintiff need not defer tho signing of the iiulsmcnt or

issuing execution until tho ccmtingency happen [h). It liy *

()) miliams V. Ihtrgcss, 12 A. &
E. C35; 4P. &D.443.

(,s) Green v. Wood, 7 Q- B. 178

;

14L. J.,Q. B. 217.
^ ^

{t) Bilhm V. Edwards, 2 M. & P.

5.50. See KoMiismi v. Jiob'uison, 'A D.

& L. 134. See form, Chit. F. GG4.

(li) Soivcrh'i V, U'ooi/roff'. 1 B. & A.

5C7 : Ki- p. Oyrgorij, 8 ii. &; <.'. 40",»

:

Lavh V. HUnibwy, 3 Dowl. 440.

(j-) Ilnrmcr v. Jidmson, U M. i

W. 33G : 3 T). k L. 38.

(j) MS. U. 1814. Andseo-'lwi.,

Hardw. 270.
ifMw/c'/. -'B.i

307: (<#"'

11; 'ILkl.

(«) See NichoU \'.

B. 4(54 ; 5 Mooro,
Dnudo, 1 H. & W.
458 ; 2 N. & M. 335.

,

(h) lUirbir v. Jhtrhrr, 3 }»_
465. And see I'uHridije v. Imr, i



Jiuhjment on,
10I7

.lofoazanco judgmont is not t„ bo .ntored up until after demand Chap CXIVmade ot tho money secured by the warrant, an actual doman il^IlHl^
must .0 made; and a pn.posa to settle anii,.a],ly does not anloS
to .uch demand (c) It ho ,,u,lf,mont is not to bo entered up So
a certain day, unless the party giving it shall in the meantinbfcomo bankrup 01; insolvent, ju.lgnient may be entered urbe ore
tho da.y spccihed, 1 the tormer be in insolvent circun stancesalthough lie may not have become bankrupt or tikon fl^n 1 /i
of an ln.ohxu>t J)ebtors Act (U). If the wISant sJeSVX , Sicuar tnuo at which the judgment is to bo sig,/e.l, ii eanno l;eiiteml up at any other time (e). And it seems that m ap Sion

set asulo a ju.lgmcnt on tho ground that it was s !m ed J atune no authorized by tho warrant, should bo made within a rea-sunablc time, or tho irreguhirity will bo cured ( /)
Tho warrant, in geucral, points out tho Division of the Ili-hCourt ill which tho ju.lgment is to bo sirrned (o)
The pulgiumt nuist be entered up in the name of tho party asautlionzod „y the warrant (/.) If tlie warrant authorizes a i d"-m.ntat the suit oi A., this doos not authorise one at tho s "01'

his executors (0. So, upon a Joint warrant given bv two w1 houwords ot severalty, judgment cannot, in g'oneral bo entm-o.1, ,.
against one, even after the death of the other (/J io, a wa ran?gimibyonoo two executors will not authorize the pkiinSHontmng up judgment against both (/). Where a judgL^nt "rcditorapplied to set aside a judgment and execution, upoirSr^rouS
that tho judgment was entered up against tho defenrinfS
diliereut christian name from that ailneS to tL™t ^TttoX?

In what Court.

Ill wlioso name
and against
whom.

Taunt. 30"; 1 Moore, 51: Carr v.
Hokrls, 5 B. &: Ad. 78: Ikin v"
Bmk, 1 B. & Ad. 124: J)iikfi v
Watehoni, 1 Dowl., N. S. 205; 11
L. J., Q. B. 53 : Kirk v. Svott, 1
Dowl., N. S. 267.

(c) pekoU V. Ilromley, 5 Mooro,
30, ; 2 B. & B. 4(it. Seo Copim- v.
Dando, 4 N. & M. 335 ; 2 A & E.
4a8 where a demaud 011 a lunatic was
held insufHcient. Ahiwtt v. Urcen-
uml, 2 Jur. 989, Q. B.

{(0 liulitlmmtliex. Jloiid, 5 N. &M
621

;
1 H. & W. 612. See J'„/tricii/e v.

Irazer • Taunt. 307 ; 1 Moore, 54.

__

(f) Mi/'iii's ni.-<e, 1 Mod. 1 : Anon.,
I Mod. ).>: Todd v. Gnmi^i-lz 6
Dowl. 296: Bate v. Lawrc.c-. , Sc
Vli. 122;2D. & L. S.'' : iilrd v.
5™7'.'3L.J.,Q.B.i2'

. .itoc/t
V. htdcMe, 4 D. & L. 012 : Cobbold
T;"'';f'\n"«;i.,x. s. 720; 4 m.
^(J.G2; IIL.J., C.P. 173: R,i,i.w™/v 6wy/„lD. &L. 100; 12 L.

-T u.;,
**; ^^"x""'l>itt V. Graham,

L.%2;13M.&W. 152. "•
'^

t. 83, 8 So. N. E. 122; 13 L. J.,
>-• i. H,: Anderson v. Uarrimi,

ill) Doc V. Stewart, 1 Dowl., X. S
«l.i. A cognovit having been Lnvonni an action brought by the imblic
ofhcer of a bankmg company, Uder
tlio 7 G. 4, c. 40, by which it was
provided, that, upon default in pry.mont of a Slim of money, the phun-
tiff should bo at liberty to eutVi upucgment and issue execution, it washeld to be sufficient to authorize
signing judgment in the nmie ofanother public officer, upon a sug-
gostion being entered of the removal
of the onginal plaintiff. M'ehb v.

U. B. 24. But this would not, it isapprehended, apply to tho case of a

^=l1fJ!^T^oo^'^^^"-'^

Seilntery; ^'"'^ '
^"^''- "^^

{h) Gee v Lane, 15 East, 592 •

Jordan
y. J^arr, 2 A. & E. 437

i D.ic L. Oil ; 15 L. J., C. P l<w •

ante, p. l;jlO.
.
'-•i- iJd,

(0 iilicell V. Quash, IS... 20.
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For what
amounf of
dubt uud costs.

Suggestion of

broaches.

Setting aside

at plaiutiff's

iustauce.

At defendaut's
instauce.

When leave
necessary be-
fore signing
judgment (y).

Judgment upcn a Warrant of Attorney.

the Court refused even a rule 7iisi (m) ; but this was, pronubly, on

the ground that a luoro fonnal objection cannot be taken advuiitago

of by a third party ('

'

The warrant in general authorizes a j.ulgmoiit tor more thanth^

amount of tho debt really duo. unually double the aiiiouut '.

Where tho warrant empowered tho plaintirt to sign judfrimnt ai,!

issue execution tor the debt, but omitted tho words " togctlier wH
costs of suit," it was held that judgment could not besigii«li:

those costs 0'). Signing judgment for too largo a sum is uiilyai,

irregularity (?•) I'or what amount judgment may bo sigiiod anl

execution issued, whore the debt is payable by instalments, sk imt,

p. 13li4. As t.) tho costs of signing judgment, see post, p. i;j2;j,

Tho words " or otherwise," in tho warrant, mean otherwise "by

default" («).
, , . .^ . ,

'

It is not nocossarj' to suggest breaches in the same cases in wliich

breaches must bo assigned or suggested in an action on a bond,

even though a bond has been given as well as tho warrant {t).

Where a judgment lias been irregularly signed at u timo nut

authorized by tKo warrant or otherwise, tho Court r a Judge, at

tho plaintitt's instance, will sot it aside, so as to give him au oppor-

tunity of signing a now jud; nient rightly (»)•

An' application on tho part of tho defendant to set aside the judg-

ment for irregularity must iu general be made within fn- '
-

after notice of the irregularity (*).

Wlien Leave "f a Judge necesmnj hofnre signin;/ Judiiweni]-

Within a year iJom tho date of tho warrant, judgm-it maybe

entered up* as of cnirso {z). But possibly not after that time with-

out leave of a Judge (), unless the warrant or defea/;i nee, iuex-

pr<>ss terms, dispense- .vith the nciiessity for such leave (/-).

V,v R, 2''. //. '/'. 1' ;, it was provided that, "leave to enter up

judgment on a warrant of attorney above one, aud under t^ n years

old, is to bo obtained by order of a Judge made ex parte, and if ten

years old or more, upon a summons to shew cause" (o). P"^ *'"=

rul' o repealed by the Pules of tho ;'.:preme Court, 188:3 (-1

But this

(m) MS. M. 1815.

hi) See ante, p. 1309.

(o) Seo Chalk \

L. 39 ; G Sc. N. :

tshiptoH, 1 Dowl.
(jiy) I'nge v. iS'c

Thornton v. Mer.

'alton, ! D.
', : SI, plan

D 108:
& P.

362, as to the costs oi judgment and
execution.

, , „ , x
('•) fitopford V. Fitzgerald, 16 L. J.,

Q. B. 310.

(s) Jiawilon V. If^nlworth, 10 M.
&W. 30; 2 Dowl., N. S. 287.

(<) See ante, p. 1305.

Ill) Couhony. Cliittcrbiic/c, iBoval.,

N. S. 391 : lirnnrlt v. .Simmons.Vi L. J.,

Q. B. 308 ; 2 D. & L. 98. Notice of

the application should be given if

made to the Court.

(r) Alcock V. Siitclift; i D. & L.

612 ; where the applicatiou was made

by a.ssignee3 of a uanknipf. As to

the time for taluiig advimtuge of an

irregularity, see ( ii. XLII.

(?/) I'prliiips it may be uecessaryto

obtain s ^ : leave where 'he partrto

whom such warrant is givi )i dies, lUiJ

his reprct^ontativcs are aiiileaizodto

enter up fhe judgment, see ante, p.

1309.

(z) Cnlvert V. TomHii, 5 Bing. 1;

2M. &P. 1.

(a) Amn., G Mod. 212: Lushuii-

ton v. W<dler, 1 H. Bl. 91.

(h) tifieir/iu V. MarshiiH, 1 D. S:

L. 089 ; 13 L. J., Q. B. 06.

(c) Tliis rule is sinular to there-

pealed rule of II. T. :' W. 4, s. 13,

except that by that rule the applica-

tion in term mu.st luuu Liccu iuaocta

the Court.



Leave to siijn Judgment,

iinJ those rules contain no similar provision. It would appear
tlu'reloiv, tliut tho leave is 1,0 lo„fr,.r nocosr-aiy, but it is uni ^-rtain
that it iMi-ht not be bcld to bo 11. rpssiirv, and the lu-actiLO under
tho Ml IS thcivlore retained Iiere. It is safer to get the l.'ave.
Umler the above rule it was held that in tho ease of a warrant to

6ecuro the payment of a pont-obit hon(l{d). or uiuh r peculiar circum-
^itances (»), a Judge might refuse to grant more than a summons to
'ihnw ciaisu in the lirst iii.sf nice, though tho warrant was under ten
years ohl(,/ ). An «;«(r^c order would be granted thoutrh thodefeii-
(liiut ^\iis insane (</). But sueh an order would not be giNuited where
the warrant was ::wre than ten years old, liougli tlio defendant
siiortly betore the api)licati()n, had aeknowled-od tho sum secured
by "t'i warrant to be due {h), or thougli the warrant were to confess a
,ni(l-;iont on a bond, and the defendant was residint abroad (/). Tho
Court would, if tho circumstances of the case required it,—as if tho
party wlio gave tho warrant were keeping out of the way —givo
sputia (hrections as to tho mode of service (/.). In one case, under
special cirnimstancs, service „n tho landladyof the house in which
•He (leleiuLint lodged was lield sufficient (/).

..•avo has been refused to sign judgment on a copy of tho war-
ra

;
altheugli the original was in defendant's possession, and the

co;- ' nis handwriting (/;i).

Aiiu.ugh judgment bo entered up without tho leave of a Jud-o
when Mr. sftvy, yet it seem-; that none but tlio defendant himself , ,7)
or his > ,nal representatives in case of his dcafli, or his trustees
in cas. ui his bankruptcy (0), could object to the irregularitv. The
irref,'iilarity is 0-1 hat may be waived.m applicad. r leave to si;pi JHd<jment U founded upon an
ujHuknt, stutuuj t/„ rccufion of the imrmut-ihe consideration for it
-^/le '»/!0i»,< remaining due to the plaintiff, and that the defendant is

The ailulavit may or may not, it seems, be entitled in tho action
in wJiidi tho .ludgnient is to be entered up (7).

1. The exccutirm of the warrant must be sworn to. Whore an
attestiiio; witness is necessary, tho cxecutioii must bo sworn to bv
the attesting witness (r).

^
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Chap. CXIV.

Tlio original
warriint must
bo fortli-

comiug.

Cousc(j ucnces
of sifTiiiiiff

judgment
without leave.

Affidavit in
8ii])port of
ajiijlicatiou

for leave.

Title of.

Must stfflto

ex .lion of
warrant.

ii) Lnshimjton v. IFaller, 1 H.
Bl. 9(. See fonn of the order, Chit.
Forms, p. (iGS.

j(,,W -^'"'""''/* v. IL.Uilttij, 9 Dowl.

(/) Imliiiifl/oH V. irallf); 1 H.
i|l. 94. 8oe foi-m of the order, Chit.
loniis, p. 6U8.

Jf J'i&''t( V. EiUklc, 4 Dowl.
28, 1 H. A: W. 518. lu the report
ot this case m Bowling, the warrant
n stated ,„ have been more than

/n veal's old ; sed qu.Tjre.

)'') ^;cholas V. Merit, 9 Dowl. 101.

Q^B ^
*'• ^'"''•'"•'^. 13 I'- J-,

^.(*)
'' .'V V. Lord /gmont, 8 Dowl.

(0 n'orlhnm v. Tucl: 9 Dowl.

Cm) A>wn.,S\. 1838, B. C, lUde-
(in/c, J., 2 Jur. 914: Jacobs v. M-ville
8 Dowl. 125. See Doe d. Beaumont
V. Beaumont, 2 Dowl., N. S. 972-Amn U. 1838, B. Q.^Littledah- J.!
2 Jur. 1067.

(») Jones V. Jones, 1 D. & K. 558.
And sec ante, p. 1309.

(n) See Cocks v. Edwards, 2 Dowl.,

(p) See the form of the affidavit,
Chit. I ornis, 665.

(?) Ihnis V. Stanbury, 3 Dowl.
440: Sinverby v. ll'oodroff, 1 B. &
Aid. 567 : Poole v. liobberds. Id. ,568

B.'& c'409^^^'
" ^'''^"

^''"J'"''-^^ ^

(r) See J-ie/^/ y. Jhareroff, 1 Dowl.
308; 2 Tyr. :H3; 2 C. & J. 217:
Jones V. Xnuj/it, 1 ciiit. 743: Mille
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Jlust show
that a (lobt

exists.

Judtjment upon a Warrant of AUorneij.

Before the Act requiring an attestation \>y a solicitor, an afTulaTit

that the dul'enJunt had rocontly acknowhMl^'od the cxwutinmx.

prossly for tlio purposo of cimbliiig the pUiiutilY to enter up judffiiuut

without being at the trouble of niniding for the subscribing witnts;,

was held sullicient by tlie
( 'ourt of Common Ploas(s) ; though, indooil,

the Court of (iueon's Bench decided otherwise (<). If, iudctil, tk-

attesting witness were dead (»). oi' abroad, or out of the jurisilittinu

of the Court (.1), or transported (//), and that fact wore substiintiiiM

by afUdavit, or if ho could not be found after due seareh, and th-;

ailidavit stated the endeavours whith had been made to find him;;',

then the Court would receive secondary evidence of the execution,

and an affidavit verifying his handwriting (a), or an aflidnvit by

another partv who saw the execution (/<), or an ullidayit tliiit de-

fendant had "acknowledged the debt and the handwriting' of the

witness (c), would in general sulhco. Where the attesting wituw

was the clerk of the solicitor who ])repared tlie warrant, tin.' want

of his affidavit was considered sufficiently fiupjdied by that of his

master verifying the handwriting of his clmk and that oi tho

defendant, uiul stating that the former had absconded and wmlj

not be found (</). The illness of the witness was no excuse fur his

not making the affidavit, because a commissioner might attend liiia

and take it ((')• '-I'he production of an office copy of the aliidavitoi

the due execution of the warrant at the time it was filed, if it ms

so, will bo sutKcient(/). If the defendant bo a marksmiin, it

seems that the affidavit should state that the warrant was read ovit

to him before execution (j/). The Court miglit, by order, euuipl the

attesting witness to swear to the execution if he refused to swear to

it (/() ; and sometimes they would make him pay the costs of the

rule ()').

2. The consideration and the sum remaining due must be stattJ

in the affidavit (A) : these are usually sworn to by the plaimili'

y.-3I'Doiioiifffino, 1 H. & W. 184.

When an attc-ting witness is neces-

sary, SCO auto, p. 1308. See C. L. P.

Act, IHOl, s. 26.

(,v) Laiiiy V. A'diiie, 2 B. & P. So.

(f) Jinns V. Knight, 1 Chit. Kep.

743: Jloliday v. Lord 0.rj\ml, 10

Leg. Obs. -130.

(«) Cuiist/tti/i' V. ll'mi, 3 M. & Sc.

210 !i. And see Tdi/lur \. Leirjhtun,

Id. 423; 2 Dowl. 740.

(j-) Taiilor V. Leiijhtoii, 3 M. & Sc.

423 ; 2 Dowl. 710: Jpi)kion v. Bond,

1 Chit. Rep. 744.

(v) Edwards v. Pcnnei/, 2 Dowl.,

N. S. 42.0. „ _ ,

(;) )oun() V. Shoirler, 2 Dowl.

5p6: Wiiri'ng v. Jiowkn, 4 Taunt.

132 : Joni's v. Kiiiyht, 1 Chit. Kei

743. And SCO Cope v. Lea, 9 Dow
102: lieid v. Ford, 1 Dowl., N. b.

187 ; 3 M. & Gr. .'J40.

(rt) Jnnv^ V. Knight, lonng v.

Shuivlrr, ilifiTt.

(A) llntlinaile v. Hood, 5 M. & P.

321 : Taylor v. Leighlon, supra.

(() Reitl V. Ford, 3 M. &Gr..Oiii;

1 Dowl., N. S. 187.

(il) Voaiii/ V. Shou-hr, 2 Dowf.m
(() Owen'v. llnl/es, i Dowl. 'hi

If) Webb V. Webb, 4 Ilnwi, ».
Bldiid V. WiUon, 1 Dowl., X. S.i",

((/) James v. iA/)V(.v, (i Dowl. IM.

(h) Clark V. Elivick, 1 Str. 1:

Calliii V. Idle, M., 3 V,. 4, K. B.;

Ti'dd, 9th cd. ').')!: Mdte v. \l-lii-

noaghoo, 1 H. & W. 184. Steiwi

Avery V. Roe, Dowl. 518, per HV-

Hams, .7.

(0 /;.(•;;. Morrisi.a, 8 Dowl. W, in

Croft V. J.ord I'ercieal. See C. L, P.

Act, 18.54, s. 48.

(/t) Jiartonv. riir>icr,SDnv!lMi.

Sco Ilalke v. /W.i ;'i«f/, 2 U. i C

6.>5 ; 4 D. & 11. 5. But where tk

warrant was given to secure tie

guarantee, it was deemed sufficieiij

to swear that the guarantee w,is stiH

iu force, without stating that any

sum was owing ^^n it: i'/c/.t'M''^^'

Carncll, 8 bowf. 300.



himself; nnrl if not sworn fn I^t- +1 i • ,.
^"^^^

.-t .ho,y wl.y ,u,t(/). WlS.>'U';;':i;; ''^^''"-^'^ffl'l^vit CnAr.cXIV
uMivit ,jt tlio debt iH.in- uiiimi.l ,,' , "'" ''' '"'"'^i*'- 'm " -—-
receivo.1 tho mtorost tlu,, u„ou if ',„"

, ,>'
'^

V-"''*"" wlio Jiad
d.:omo,Lsu|,icu,.ut(„0; auA I^maZ bvU '"^'"•™ >'"'''''^' ^^^
^weanng to tho e,)nHiil,.ratiun au. h t tlw, "

l*''""^'^ « «"licitor,
and that ho had been omplo^od i v.

"'"^ ^'-^mHiuo,! unpaid
IMvin-ovoi- tho intorct, was r.l.iitt,,.

''"!''» ^''" money and
;

affidavit by tho phn-ntiff' J.i/u.o tM vi 'i;

"^" """*' ^'^'""'t "uy
;

tho plaiiitir^ x.liritorV dork stuHn-w^ \"!,^''^ '"' "Ifidiiyit by
unpaid, that ho had -c.-.^-ern/onef^somnf" "^'?"*'^' •^""^'""^J

I
';!

bt^^ ^"la «<-;cuio(l I.y tho M-arrant aiHl tlv^f
";''''''';"'"^ i» rospoct

woulant, when ho pron.i.sod to payTuXL h ' Yf'
^"^''^>' ^'-'^» ^^0

Mere a warrant of attorney kivlmi to sop, ,n
""^'''^"^ "!'"" '* (o).

Ulvanccs ,hie to and to bo nuido hv n ? ,
•" '^"'^^ '""l ^'ituro

h,'aTMit„ two porsonn, public oflicors of tho
'"'^' company, was

pen to them as such/jud^nnentVniH pemil I'l'r"-]''
^"'.^'^^ "»*

m th(^ names ol -ui'h persons, upon an •
(F , •<- . !' ^° '"''-''•'^'' "P

debt to bo unpaid, and a furt hJ° «"'
/, h^ "b

^^"^"^ "^" ""»"^'^l
I company, but not allogin- that tlm / if ^''"•"•^^''^n^'lby tho
l)lamtiff.s,onoof themJmvrn^'Saso^^^^^^ '™1 .^^^'^^ "^"'fe' to the
Where tli.,. warrant was -ivm^to o '!i

J"'^'"' '^'"'•''"i'
( iO-

ionden.nd, lea., was rJfuS't^ .[S^^™ ud
"-''7'"^^^ °^ ^^-^ ^^^-'^ant

[demand made while defendant was i,wn o^-* V ° ""'^ "'^ P^oof of a insane.

[
3.

Itmu^t ap].earfrom tho affidavit bfVl i . ,[iithenrom tho dojionent bavin- h ^n 1,- ,

''•" '^^'^^'"'^''"t is aliyo -That tl,«
the affidavit show Ihat tho S.lanTw^'\? ;:;''' "/j '.'"-nvi.so. If deSaS'

I line beloro tlio day on which tho a mlie.;^l:,
''''*^;' ^ reasonable ^^ alive.

[tho deponent's belief that th^ e iuW
(^..tfico (s). As to what is a roaJonable thuo .L f^ '^^''"' ^^ ^^iU
Icircumstances of each parti.ular mso I nnn

'*
'^T"'^ "P"'^ t^^e

Iws granted on the third day of tornV ,

"° '''''« t^*^' application
Ithe defendant was alive on I ck, fx dCs 'T' f^

"^'

'^ir^ «*'^^"'S tSH ot the term (0, and, in al^T c^L t'" *^°/""""once-
kninted where the tlefendai t had last boon :n° ;iri'I"''^tion was
fc.s(«),and in another(.r), five wool-s 1 ^ ^l'J°

=''>ovo throo
-Ii tho defendant be abroad a CIff •' •^'''°. *^° application.
.«eco«hng to tho distance o fchcn/f.'l^ coursi' allowedpud«h. boon allowed to bo° ^^odt a^^iXTfXi

lcr'Vf/"//';;"7'^'"'"^''>8Dowl.l22,

igO^)^ffw«.<?v.2?«Wo,5D. &L.

C.A.P.—VOL.
If.

•^rt'T, 4N.&M.347;(>•) JorJan v.
2 A. & E. 437.

2a.^^e:%':-^'"''"'*^-^^^-347;
W /r«/^* V. B>m/, 4 Dowl. 44.

4q
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Whore several

defeudants.

Wlicro dofou-
dant traus-

portcd.

Dispensiiig

with afiidavit

that defoudant
alive.

Judgment,
how signed.

Judgment upon a Warrant of Attorney.

residing in Jamaica, upon an affidavit that ho was alive four

months before (j/)
; and against a dofomlant at Jsico on jnoductin,,

and verification of a letter from him, ^.ated thn-teen days l,c lore ;

and against a defendant residing in i< ranee, uron an athdavit tlat

he was alive ot. the 20th February next prcccduig the ai-plieuti^

the application being made in the Easter lerm toUowmg (a)
;
,mj

against a defendant in New South AVales, upon an alhdayit statu.?

the receipt of a letter from him dated from that place ui tlie Au,?u>t

preceding, the application being made in iN^ovembor {h)
;
and a..uu,t

a defoiubint in Newfoundland, upon an affidavit showuii. i« w,,

alive eight months before (c). An alhdavit merely statm;.' that
,

o

deponent saw the defendant is not enough, unless it st.itc hat k

saw him nlicc {d). And where the alUdayit stated merely that t!.

deponent was told by the defendant's ^^ito that her husba.ul .„-

li^^nj;, it was held to be insufficient (e). An affidavit statmg tie

receipt of a letter from the defendant, in his handwriting, is ,*uffi.

cieiit evidence of his being alive at the time it bears datcj
)

n

is an affidavit showing that a cheque of the dof.^ndaut s ,W
thirteen davs before the application, had been paid in the m-

terimfr/l ; but not so an affidavit merely showing that the deia,-

dant's solicitor had lately moved to sot aside a .iiulginent of or,'-

lawry against him(;0. If the warrant be a jcnut one by sovoni.

parties, it must be shown that they are all alive (0, uiiloss the

warrant be ie.int and several, and the appbcationbe for the puii,,:*

of sio.iuDff'iudgment against the survivors onfy (A,. \\k:ra

defendant had been transported for life, an affidavit s^itm-
t

e

conviction, and the certificate from the Home Office, crtiiyingthe

trans)ortation, and that no return of the convict s death liad been

made, and that by the practice of that oftl(;o no return was mide

of a convict continuing alive, was held sufficient ().

A party giving a warrant of attorney may by an agreeuKut

dispense with an affidavit of his being aUvo at the tune of eutfiraj

up judgment (w).

Jiuhjmnd, how signcd.-]-T\io judgment mtist bo signedin ttj

v,-ay authorized by the warrant. It is always final, and signeu

((/) limcnttclly. rotvell, WiUes, GG:

Fuhci/ V. J'l/kinffton, 2 Dowl. 4')'2.

(z) 'GruiUky v. HHnnmrs, C Dowl.

Bayleii v. U'cuhni, 7 Dowl. GOl

.

Udpk'i/ V. Thonitv)!, 2 D. A; li.i
12

Bing
remhcrtoH v. Jlrownitiff, 2

ij,..f^. 2(11 ; 9 Arooro, rsSi). And see

Jo/iniiO)i V. Frih ') IJf.wl. 215 :
(Iniiitlry

V Sumtm ;-.v, Dowl. 478 : Il(Avko v.

JImris, 1 Dowl., N. S. 2G1.

(d) Chill V. Oldfield, '1 Dowl. 1)20:

Howard V. Batho, 5 D. k L. HOC

where " been in company " was lickl

suffic:icnt: ]Viil.^o>i v. Mutthet's, 2

Dowl ,^^ H.f>70: 12 L. J..Q, TV l.^O.

(e)
' .S., M. 1821: v. llobaon,

1 Chit. l!ep. 3M: Rccihr v. Whip, 5

Dowl. 67G.

{f) Bidhikc V. Carter, MS.. I

T. 1821 : SKiidfrx v. Joins, 1 Dwl.

;)G7: O'nn/v. ;;'(7/(it>\ 4 Dowl. l>ii);

1 II. & W. G')9. 8ou (loillhiUnS.

Trcniiiiiiun, 9 Dowl. 328: h>ii.

Moiiiil/ii/ia; 1 Dowl., X.S. S.ii: hn

V. Cuhiii, 2 Dowl., X. 8. lis:; li

L. J., Q. B. i:i7.

(r/) J,ici,lis\:Crill!l/is,i>'DovU''

(h) Crufl V. lord 7;'-/hi0«(, 8 Pom

95
(i) V. Jfohoii, 1 Chit. 3H_: ht

V. Anderson, 1 Dowl., X.8. »).

(k) ,Sco Jiirdini v. Fun; 'i A. U.
|

43/ ;4X. &M. ;U7;— v.yW-m

1 Chit. Kep. 314. ,^ ,

(l ) Diilni.iiph' V. Friiser, J U. ^ i"

Gli; 2 0. ii. 098.

(//') Chii)j)\.Siinkii,\\m.\

D. C. .See anlo, p. 1305.
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in like manner as a final mde'niPnf K^r ^^^r^ • , .

adverse suit (.). The ^>l^r!T:f ^T^^r^fV^ t^^^^^
''' '''' ^hap. CXIV

fiM{o). Itl^^dgmenthesuinedhJlamofirL ""'/' *"

i^i^jw/.J-Tho warrant generally authonVp« tl,» .„t -a ^

i.S'Jifs:;?wa!t7LfrSu^ '> «'-«»- «:»«««» ...

0. wamiiM of attonioy
( ¥„!. 1 , C/° z!v\v r

eMcutioM

Signal WO havellread?mentoSd'LverSpS^ °^^J' ^'^ When it may
tion thereon ?•). In general m «nnn .

-^ j '^^ ^° ^^° o-^ecu- beiasued.

plaintiff ma; sue out^eSu ion ast ZE^S^^t'' "f"'' "^"^

vented from so doing by the terms of tl?o ?loi ^ ^^^t'
''"^^^^^

P^'^'
where the warrant ?s l^vcrto^ndeStrr^!^^
payment of a debt, judmnent mav ?« 1

Pl^'ititt against the

med for the whole uLo^intrbeforCharS it^^f U^"^^°"warrant was g;vou bv two ncrson^ nnrl + v,1 ^ V : ^^'^ *^licro a
giver stipulated that ho shoukl rt'niwoodV^'??'' ""^"^ ^* ^^«
iinlp.. he would conceive hat tw/l i

J^ostiloly against them,
was held, that he m ght sue out ,J^^^ «V¥f ^'"^"'•^' ^^

<".iii"e of one of themr<) lAL '^^f
^mediately upon the

.u. be made bofoi. ScSution s^ued Srd'em^i^,
'^''*

f,'''"^""^
,

-.ord.ngly (.). As to its being neceC^^^^^^^^^ ^f^
leave to issue execution whore more th-in t\l^T^ .

^''^ °'' *°'-'

smce the judgment was ^igned/rLS^r/^li Y Y/ "'^jf
^^^^

fea auee in general dispenses with the uecessi^tv A ,„ ,

-^'^
'^°r

I application (s«; «/i,!f, p. iyo4) (,)
necessity of making such

WM 9th ccl. 5oG: i?;;r/,«;«

If ", 7 Q. B. GTS. Aa to simiuc
|j"l|;>™tbydefault,see ante, Vol! 1^

I ('^)See ante, p. 1314; /^;^„,^
Jfcu/, 3 Q. B. 048, 3G. 1: D."

(ri See per Z'./^Ci,,;^, J., (?>•//;??/<«
IV. X»7m/V, 2 Bowl. H3.

-^

|43
^' Cf'v''/

^' ""'"f"^ 8 Taunt.

Ifc/'Q' B', ^32, a case .Ipr'i.l.d

|io release errnr.s u o unrranf «*
ft'omey was held not^o^;Ttoua{'o

a release of errors in any proceodiu<r

u m Z ;f'' '''" J"'lS'"t'"t enteredup under t)ie warrant of attorney.
(') Ante, p. 1316.

^

4fi^,'. /w:*"' ''V,/'"'/"''-. 3 Taunt,

N. S. 265; 11 L. J., Q. u' 53 .7^,.V.

V. ticotU 1 Uowl., k:* S 267.' Andsee unto, p. 13I6.

30:'- /Arn''"^'r7-
^'''''"' 7 Taunt.

(") Ante, p. 1317.

p '^'/,-');*^'« -'/'^'•"'''••s V. lump, 3 A. &
"/*'/(•, 22 L. J., q.B. 327.

4q2

t T (r t t 1 I
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Part XIV.

After a change
of ii.'irties, by
death, &c.

SuRKcstious of
brcaclies, aucl

sci. fa. under
8 & 9 Will. 3,

c. 11, uuuecea-
sary.

Execution in

case of bank-
ruptcy, &c.

Setting aside

Judgment upon a Warrant of Attorney.

otherwise tlie Court or a Judge may, at the cost of the ])kiiiitift',

order the execution to staud ouly for the real amount duo (-/), or m

case of dispute may refer it to one of the Masters, or to a jury, to

ascertain the amount. And an action might, perhaps, be supported

against the plaintiff {z). Where a warrant was given to a suretT,

and the deffuzance, after reciting that the warrant was kivou to

secure the plaintiff from all responsibility, and to give him the

moans of providing for the payment of the bills for whicli ho was

surety, empowered him "at any time, or from time to timi', to take

out execution for the whole or any part of the amount," the Cuim

hold that ho might at any time take out execution for the whole oi

the amount of the bills, and that ho was not confiued to the sum

which had then become due in respect of them (a). Wheio a

warrant was given for the payment of money by instalments, mi

by the terms of the defeazance the plaintiff was to_ bo at liberty t)

enter up judgment immediately, " but no execution to bo issued

until default mado in payment of the said sum of 1,4()2/. iSs. U,

•with interest as aforesaid, by the instalments and m the mimnti

hereinbefore mentioned," the Court held, that the pluintitf upona

fair construction of the above terms of the dofeazanco, was at

liberty to sue out and execute a writ of execution
_
for the entire

sum, upon default in payment of any one of the instalments (/-',

In such or similar cases, where the sum secured by the wamiiti-

payable by instalments, and default is made, the plaintiff may,

on each default mado, have and execute a fresh execution, it the

terms of the warrant authorize it, otherwise not (c).

As to the uourso to be pursued where there has been a change ef

the parties to the judgment, see ante, p. 959.

Although a warrant of attorney be given to secure tlio payiiiert

of an annuity, or- of a sum of money by instalments, or the lik?, it

seems a writ of scire facias is not necessary, previous to siiiiii

out execution for every periodical payment or instalment, ai wouIJ

be the case if a bond ouly had been given; for the stat. 8 A- 9 ir.3,

c. 11, a. 8, which requires suggestions of breaches and tlio scire

facias in such cases (ti), does not extend to warrants to coniess

judgment, oven when given merely as a collateral security vria

a bond (e).
. . . ., i , • mi

As to how far an execution is or is not available in case ot bank-

ruptcy (/) of the dcfcmdaut, see ante, Ch. OIL
If the execution be issued against good faith, the same may te

(i/) See IJrowH v. Ihtrtwt, 5 D. &
L. 289: TMii v. licst, 10 East, 103 :

Amcni V. Smalridge, 2 W. Bla.

700; Bell V. Tidd, 9 Dowl. 949:

Gnrnslddv v. Viuiijhan, 8 Dowl. 087.

See auto, p. 1302 ; Vol. 1, p. 802.

(z) Wcntworth v. liullen, 9 B. & C.

840.

(«) Du1(fi V. Watchorii, 11 L. J., Q.

B. 53; 1 Dowl., N. S. 205. And see

Kirk V. IScott, 1 Dowl., N. S. 207.

(4) Leverid<jv v. I'orlij, 1 M. & Sol.

TOO. See itou v. TomHtisun, 3 Duwl.

49 : Ootvleft v. Hanforth, 2 Bla. W.

958 : Bavin v. Gomperl:, 2 Dowl. lO::

Ctithbcrt V. DoMnn, 1 C. 11. 'in

((•) See Atkiimn v. Ikijntm, 1

Biug. N. C. 414 ; 1 Hodges, 7

Cd) See ante, Ch. CX.

((;) A nstcrburi/ v. Morgan, 2 Tad.

19o. See per LUtlahlc, J., iu hmi

V. Thomas, 6 B. \ U. tl. B«t *"«

Hall V. Blackwcll, .0 Ir.Com.La*

Ecp. 38, Q. B. : Qiwi yjni,j>,Vi

Ir. Com. Law Kq). 393, Q.B. .

(/) See Young \.ltUUter,Wl'-

Q. B. 153.
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Pot aside (//). Tlio observations already mado I" Fo7 1 r, s ';n^ a n
.j^g

as,de executions in general f^ i^itS^; ^iR ^Jj
^^^^^

iio^?th:'pJs^:fl:LSi^i^g:\^-^^ .vouid not
=1'°'

iuit'ment, to recover the .sum levied unde it on 1« ''subsisting

.uch judgment was signed on I warrant rf att,m,l^'°{"'f
^^''^

obtained by fraud or duress {h)
^'^"^^'^ °* attorney which was

iy) Sco /of^ V. Dich'i; 5 D. & L
1; 2B.C. Rep. 127.

152; 15 L. J., Q. B. 287.
10 Q. B.
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CHAPTER CXV.

IlEFERENCE TO MASTER AND "VTEIT OF INQUIRY TO ASCERTAIN
THE AMOXJNT OF DAMAGES.

PAGE
1, In what Cases necessary .... 1326

2, Reference to Master, ^'c, to ascer-

tain the Amount ofDamages 1327

Part XIV.

After iuter-

Incutory judg-
ment.

In action on
bonds.

Where ons of
several defen-
dants suffers

judgment.

Whero tho
jury omit to

assess

damages.

PiC2

3. Writ of Inquiry for that

purpose 1331

1. In ivhat Cases necessary.

When the judgment is interlocutory merely (a), the plaintiffi

title to damages is thereby established, but tho amount of them yet

remains to be ascertained. This is in general done by a reference,

or by means of a writ of inquiry, as presently mentioned.

As to a writ of inquiry after judgment by default in an action oe

a bond under the 8 di 9 W. 3, c. 11, see ante, p. \'1V,2.

Where there are several defendants, if some let judgment go W
default, and others plead to issue, the jury who try the issue

should, unless othoi-wise directed {avie. Vol. 1, pp. 2(J2, ;i;i2}, asse?;

the damages against all tho defendants (/^). Eormerly, in action*

where tho plea of ono defendant enured to tho benefit of all (c), i; tLe

plaintiff failed in obtaining a verdict against those who had pleaded,

ho could not have damages assessed against the othor.s mIio let

judgment go bj' default. In actions ex contractu, tho ])lea of one

defendant formeily enured to tho benefit of all ; l)iit this w,!;

otherwise as a general rule in actions ex delicto {d). This is probably

still so. As to tho effect of misjoindei', &o., see ante, p. 1019.

Whero tho jury on a trial at Nisi Prius, or at bar, acted as an

inqiiest—as, whero they had to assess damages on a judgment by

default (c), and tho jury omitted to assess such damages, tie

omission of the jury to assess tho damages might afterwards, upon

((?) An interlocutorj' judgment
establishes tho plaintiff's riglit to

recover something, but leaves tlie

amount lie is entitled to recover

.mia-'certaiijcd. As to wheu a judg-
ment by default is interlocutory, see

auto, Vol. 1. p. 2.ii) et seq.

(h) See Ord. XIII. r. 6, ante,

Vol. 1, p. 262; Ord. XXVII. r. 6,

ante, Vol. 1, p. 3.32 ; U Co. 6 : Dicker

V. Jddiiis, 2 B. & r. mS:
(ff) Morgan y. Ldu-ards, Taunt,

398' rorter v, Harris, 1 Lev. 63:

Boulter v. Ford, 1 Sid. 76 ; Ca. Pr.

C. P. 107; Pr. Reg. 102: Utmvr
Smith

, 3 T. R. CC2 : Biggs v. hti.fr,

2 Ld. Raym. 1372; i Str. 6I'i;S

Mod. 217.

((/) Junes V. Harris, 2 Str. I!
'

Cri'ssiy V. Webb, Id. 1222.

(f) See I'oienshoul V. }'(iOi,}i'i".'

228 : Darrosc v, Sfirbotl, Cro, (

143: Valentine v. Funretl, Har;'

138; 2 Str. 1021; H'rbtrly.W.r

I yalk. 20.j ; 1 Ld. Ravn;. o!l: Ak'i

V, Afrn-x/ir,// 2\V, Bl, !i21;3\Vii,

442; 10 Co. 118.
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Chap. CXV,
nmlicrtion to tlio Court bn tiimi-iliVwi ^^„ -i. n •

naein all other ca.SM?IoS^iSu^"T^n "V^7-''^>7"'^
*^^

wLorevor a,i attaint (uboli.hcd by So"st.i « V^'l
^'""'Q' ^''\

T.-ouU have lain, if tho iurv hJ 1.7 \\t' f'
" *'"'«• «")

.: or,linarv pers;)nal acti "n ^u 1 the W /^"
f""^'^^'^'

«'^ ^^

:i.o piuintitV, iut ounttod to ass s tt c Sis'r';; '.l^'^''''^-'
^°'

uld not bo supplied by a writ of inqui y A)" ^7 ^, °"\^^''?"

..aaishess for rent, if the iury Immd lav
/,y'*»'

\ \''"PH'^"'
> fitted to inquire of the arrcnrs uf e ;

clotendant, but

:

. 2, ,

.
7 th,^ onassion couK b S.Uo,":"" jf i

^^'^^^ ''

•. i?.yim.. ^0 ^/. J/a.^.., <f.. to ascertain the Amount of Damages.
hnadnmts and Rules asto.-]~By n. of H fj (m \xyvt «^

•Foducnis tho Com. Lazv Proc. ^^1 isfc .uV <\7- '• " ^T*r°*«
tion or proecodin- in tho Queen's Eonrb 7);,"^ \

'' \ ^T*'''.^
'^'^'iriJesasto.

^l>^.
1 not bo necessary to issue a .vrit o inqS but tho fW '

'*

•See the provisions of the 8 ,t 9 If. 3 c 1 1 , s nc f^ +t.

,,.(,0 See i:ir/wn/
^^-.Is. 367

Jj'j-',
l.>U.L.8oy;l.,L.J.,(i

^.'^
; . Moore, 200 .• /'/w v. /^,.;rA r,M

'•• '"i, u L, T,, C. P. '.'DO.

y. 1.0 ilaUrc, 2 (/,) Soo ir/,7,on/
iv>;'^ o ?,° ^'.''''""•" V. Le Mtrifrr, 2

Z'?-,}'^;
^'"» V. AV/V/, supra.

(0 i/|r/;,.rt V. 7/V^Ts 1 Salk. 205;

Arr/icr, 2 \V. 111. 7C3.

»,J/') {'''",'''"^- <''""<'>'^ 3 D. .% Aid

J>>de 0/ Brmmvid; 1 D. & I,,; 835
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Paet XIV. ascertained in any way in which any question arising in nn acti

may be tried (m). Under those rules, it may bo referred t<

In -what coses

there should

be a reference <

Master to ascertain the amount of damages for which linul juJp-

ment is to bo signed.

In what Cases there should be a Reference.l—^o have alroaJv

shown (h) where there should bo either a reference or a mit.i

inquiry to ascertain the amount of di)i!;agos. Wo will now proc^'h;

to show whon there should be a rolerence, which in general is t-,

the Master, and not a writ of inquiry (o).

Before the Cum. Law I'roc. Act, 18o2, as tho inquest undov ainr

of incpiiry was merely for tho purpose of informing the cous;( iciu( i

:

the Court, tho Court might in all cases, if thoy pleased, asse^s t'c;

damages, and thereupon give final judgment (/j) ;
and therefore- i:

was the practico in actions upon bills of exchange, promissoiy

notes (7), bankers' chociues (?•), of covenant for non-payment 01 ,.

siun certain (s), and the like, to refer it to tho Master to conipr,:

tho amount of principal and interest duo, without a writ of iii.|ui!y.

But wlien tho computation of damages was not a more miiHtr:!

cakuliitlvn of figures, the Court, befoi'c tho above Acst, woulii 1;:

refer it to one of the JMasters, but would ])ut the plaiutilf to -,;••

out his writ of inquiry. Thus, in an action on a bill of exchaii-

for foreign money (i),"^ or on a foreign judgment (»). or on aboil

to save liarmless'(.r), or on a covenant to indonniify (y), or nn

bottomry bond (2}, or for calls duo on railway shares (r(), andov':.

in an action upon a judgment recovered on a bill of exchaii;

where interest was sought for(i), or in an assumjisit for a <v

certain duo upon an agreement (c), the Covirt, before tlic ;,li

Act, have refused to refer it to tho Master. In cases beforo :.

(»0 How actions may be tried, sco

Vol. 1, p. o82.

(;)) Ante, p. i;)2r).

{0) In Hninc casi-H, as shown supra,

in cases of iutcrloeutory jiulfiiiunt

by default the rofereuci- may be to

au official rcfereL- or otht'i' officer.

(;<) Jirmr v. Jl'inihis. ;i Wils. Gl :

T/ic/iiixu/i V. Fittchtr, 1 Doun'. liKi, n.

;

1 Esp. 7.3: (IiihM v. lluoiiiumltij,

4 Taunt. 118.

(7) ,S/up/irrd v. Charter, \ T. H.

27.); 2 Sannd. 107, n, (2) : Ei/n- v.

]Unik (if Eiii/laiid, 1 Blifib, •)82. And
in (Jofdsiiiid V. Tatlf, 2 B. & P. 00,

the Court referred it to the jno-

thonotary to (nm)mte jirincipal, in-

terest, txcliittHjc, rV'i.rc/iiiiii/r, and
costs, but not ('liai'ijcs and exjienscs.

But in A<ipitr v. Srhiiridtr. Vl East,

41!), tlie Coui't refused to direct tho

MastiH' to allow ri-ijr/i(iiit/c, on a

bill drawn in Scotland njon and
accepted by the defendant in Eng-
land. And see luKilrtik v. Lutiuix,

2 Tvr. 438 ; 8 Dowl. 210.

(»•) 7;:>.v'Mti. V. mijl.: II. T. IS'i'J,

Ex. : Jientham v. Clicsterfivld, 6 Sc.

417,

(,s') T/iHl/imii V. F/('/('//i7', 1 roi;:,

;U() ; 1 Bsv. 7;! : JViwitirlilyJIc

Iqi, 13 Price, .')3
: Jkrti,HV.Si,

8'T. 1{. 320 : Jli/roi, v. Mnm,ii
R. 410 ; ('(iiiipUiii V. ('mirshm.

Taunt. 2.")(l; 2 Mai'sh. U\: Allik

V. //(//, 2 Chir. Kep. 32.

{/) Jliddint// V. Ji((,W((IWHC,oT..'

87.

(11) Jhsi^iii V. 3I(is>»iyifiii, i T. 1:

403. ,Seu I)(,rfin v. O'J!, ,ll'i, a D-

133.

(r) Cnnkew re/til, 2 Wils, .i.

{>/) Ik'Hiiisoii V. Jliih; H E;K,

G22'. See Smith v. ScMi, i C. P

288 ; a 1». it L. 420. au .'ictiou :

covenant to pay ovev lirsf-ti'uits r
•

ceivcil under a seciuestratiou.

(,:) 'i'idd, !!th ed. .)71.

l<i) ChfltoHhuin 11. Co. T. Fn.'

Dowl. (il(i.

(i) Achoii V. Shiriihiii, S T.
'

39.t: JlLshop V. Jlixi, 2 Chit. I:
;

233 ; 3 B. A: AId.__ 275. See U[

more V. FlciDijiiii, 7 T. E. 4-16: ?'

lur V. Cup/wr, 14 East, 442: J/'(''

Y. Jliiii/,)ii_ \ Eii.st, •!;!().
'

" (() Tidd, 'Jth ed. 571.



mayes.

rising in an actioa

y bo referred to r.

•which finiil judg-

-Wo have already

:;ronco or a writoi

/e will now piocwi

3h in general is to

iiqnest under a wit

iig the conscience oi

pleased, assess tie

i)
; and therefore it

change, iiroiuissory

• non-payuieut of a

Master to compute

Lit a writ of iniiuiiT,

ot a mere iiifittcnt

ovo Act, would not

the plaintilf to sue

n a hill of exchan™

int ((^), or onaboEj

onmify (,;/), or on i

shares (((), and even

a bill of I'xchaiiffi

iSiinipsit for a sue

t, before tlic ;.We

In cases before the

0)1 V. Fletrhif, 1 Doug,

;}; ll'iiii/fi'Mf.l'ltm-

ij3 : llikitit V. siml.

Jiyroii \. JiJtm(jii,t1.

Iipiiiil V. ('niValmil, fi

2 Mtirsli. 5((: AUk"
it. Rpp. Wi-

ll V. .li!«ss»'i(W,jT.E.

V. Masmrceiuu 4 T. It.

rail V. 0' 11' ill;/, 5 Dow,

'. retliU i Wils. 0.

mil V. Miiir, U East,

lith V. yiMl. 2 C. P.

c L. \-li\ an iirtion !

pay over lirst-fniits rt-

a, sO(iuostrfttiou.

thod. .J71.

\hum It. Co. V. In.
'

V. Slnri'lini, 8 T. E.

V, llisf, '> Chit. Kfp.

Aid. !">. Swi'/iw

(/)/'/, 7 •!', H, 416: T'T

; H East, 41:J: J/'f"'^

Ea.Kt, liiCi.

(th od. i')71.

In ivhat Cases. .onq

abovo Act, whcro tho Court would refer it, as when the action was Chap. CXV
on a b:ll of exchange, or otlier matter where the (lama<'es were -
merely the subject of calculation, it was necessary that thfs should
appear upon the face of tho dcchiration, and not "bo more matter of
eTKleiicc.;(/). And if one of several counts contained matters of
this kind, you could, after a judgment by default, have it referred
to tho Master to compute tho damages upon that count, upon your
enterniff a remittitur damim as to tho others (e), but not after imv-
ment had been made generally on account (/).
By the abovo rule, wherever tho amount of damao'os is siih-

stantidJli) u matter of calculation, it may bo referred to the lilaster
to ascertain the same (</). It is questionable what is meant bv
tiie.se words suhstantialli/ a matter of calculation. The Common Law
Commissioners, from their report, seem to havo considered that 'the
damages in an action for the non-repair of a house, or tho like aro
substantially a matter of calculation. In a case of this kind how
ever, the evidence may be very conflicting, and tho damages anv-
thing but a mere matter of calculation (//).

It is advisable and proper to get the damages ascertained by Advi.saWo toa reierence when practicable, as it is a more expeditious and less Proceed by
expensive mode ot procee(bng than executing a writ of inquiry refereuco
\\here there are two or more claims in the statement of claim one ^^'®" l'^*^""

of which is for a cause of action the damages upon which may bo
^^'^°-^^°-

ascertained by the Master, and tho others not, and tho plaintitt has
obtained interlocutory judgment upon all, if ho has sustained Ao
real damages upon the latter, or if he has, but is willing to abandon
his claim to them, his course is to withdraw his claim as to those
and obtain a reference as to the former (i). As to the withdrawal
by the plamtiif ot part of his claim, see ante, Vol, 1, p. 338.

OUaimmj Order for Reference to the Master (kU—After interlo- Obtainina-
odorijjndrpnent has been signed (I), make an affidavit (m), stating what order for ro-
fl^" action u brought for, that interlocutory judgment has been sinned feronce.
and any other facta showing that the case is a proper one to be referred
to the Master [n]. Take out a siumnons for an order that the amount

{(I) OshoTHC V. Koad, 8 T. R. (548,

((•) Dupcroij V. Johnson, 7 T. E.
4"a

:
UciiM V. Johimon, 2 Smitli, 46,

47, u,: Ihurit v, Jluiit, C. P., M.
1S3S

; 2 Jur, 24 : Jluwdeu v. Home,
1 Bing. 71(i ; 5 AT. ii P. 756.

U) Junes V, ,Sh„/, G Dowl. 579.
Uj) See Xiitioiiat Insurance Co. v,

A^9^ 27 L, J,, Ex. 19.

(/;) Sec ft' Cummins v. liirkett, 3
H,ic^.l.W; 27L. J.,Ex. 216.

(0 Fomcrly, a nmittitur damna
was eutcrcd. Flemiiui v, Lamiton, 1

wr, W2: lleuhlv. .Johnson, 2 Smitli
44

:
huperoy v, Johnson, 7 T. K. 473 •

JoMs V. Hhiil, ]jowl. 679 ; ti M.
« \\

.
433, Possibly this miglit still

l)C(lono, See ante. Vol. 1, pp. 261
aud 331, ,19 fo the r-dr. of U^rePd-
nig where pluintift's claim is for a
iKimdated demand and also for

damages.
(/) An order for a reference to an

official retoree, &c. is obtained in
the same way as tliis oidcr.

(0 Moses y.CoinptoH, 6 M. & Sel.
381

:
locoeh- y.Cuipmtcr, 3 M. & Sel.

10!): Haywood v. Chninhcrs, 5 B &
Aid. 753; 1 D.&R.411: hnsH^nv.
Jfui/u-ard, 1 D.&E.444; 6B. & Aid.
702.

i,
('") -Rrfore the C. L. P. Act, 1852

the affidavit for a rule to c.inii)ute
on a bill of exchancre might describe
the (Ictendant b> itiitials, if ho so
signed tlie bill, and was so (lescribwl
in the writ. Tho amdavit m such a
case shoulil luivc shown the form of
siguatnro to the bill: Illlbcri v. JrU-
tin;.-!, S Dowi. 130.

(«) See Chit. Forms, p. 670.
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Part XFV.

Showing
cause.

Proceedings
on reference.

Reference to ascertain Amount of Damages,

of damages for wliich final judgment is to he signed, be ascertained Jy

one of the Masters, Serrel^o) such summons and attend in the usuul

way". If the order is made, draw it up, and obtain an appaiidmnit

from the Master on it to proceed with the reference. Serre n n,pij of

the order and appointment a reasonable time before the (ime iq,.

2>ointed{p). If the claim is of a simple character, or mere mutttr nf

calculation, and the plaintiff is entitled to recover costs, iwtinnf

taxation of costs mag be given for the same time as that at irhirhtke

referoice is to be prorevded ivith [q).

If thoro bo several defondants who have suffered jiidfriiiont by

default, though separate interlocutory ,i
udgments bo sijiucil iipiiiist

each, still thoro should bo but one order of reference, and tUr applj.

cation for the same should not bo made until the last of the judg.

ments is signed (r). Fonnerly it was hold that service of a copy

of the order of roferenco upon ono of several defendants nniiil

suffice (s), and possibly this is still so, but it is advisable, if ])i)<AW,

to servo all.

No irregularity in the judgment or previous to the jiulgmont

can be shown as cause against tho summons ; but a cross appli-

cation must bo made to set aside tho .judgment for tho irri';.'u-

larity complained of ; and pending which tho summr)ns to refer

may bo adjourned it). Nor is it any answer to the aiiplication

to refer, that tho defendant has brought an action iiKiiinst the

plaintiff for an account (i(). It cannot bo granted pendiiifr a sum-

mons with a stay of proceedings after it is attendablo (,/) to set

aside tho judgment {y).

Proceedings on Reference to the Master."]—At the time appointed bj

the Master attend at his room with the order of reference, your iillof

costs anil paj'ers, and ivith your ivitnesses and documents, if «(,y,

The Master will ascertain the amount of the damages, aial indorse th

same upon the order of reference, and deliver the same to yon. Ik

iviU also, where the claim is of a simple nature, and the pluiutif is

entitled to recover costs, and has given nctice of their taxation, tax the

costs in the usual way. The Master may adjourn the Inquiry if he

thinks projnir (2). The attendance of ivitnesses, and the produdiuiuf

documents before the Master, may be compelled by .^ubpa-na, inihesim

manner as before a jury upon a writ of in(peiry{a). As to the

evidence upon a writ of inquiry, and as to when it is necessary to

(0) As to serving a summons, seo

Ch. CXXVI. As to serving a defen-

dant, who has appeared in person,

seo ib.

( p) Jiranning v. Patersou, 4 Taunt.

487 : SeUers v. TuftoH, 1 Chit. Ken.

4G6, u. ; Tidd. 9th ed. f)90 : UuckJiM
V. Kendedl, 1 Chit. Rep. G93.

(q) Vol. 1, p. 093 et seci-

(/•) Field w. lU'ey, 3 M. & Gr. 756;

4 Sc. N. li. iV24.

(.v) Carter v. Snuthall, 3 M. & W.
12s : Andot v. iscffw.s, 7 M. & W.
•162; 9 Dowl. 919 r Grmit v. Sfone-

ham, 7 Uowl. 1'26 : Fujfiina v. Wind,

2 Dowl. 364 ; 2 C. & M. 424 : Ettisou

V. Wood, 21 L. J., Q. B. ^Xl.

{/) Metrniatty. in>,l-ticl,l,im.

Rep. 119: J'cll v. Jlroini. 1 B. i; P.

309: LuxJ'iird v. (Irimmhiiilqt, I

Dowl., N. S. 332: Knhiw Viflchii,

8 Dowl. 130. And see' Mid'Hetoii v,

Woods, 6 M. & W. VM\H DowLKl),

nom. Middleton v. Hiajhts, per Fm-b,

B.

994.

11) Ilerthenv. Street, ^T.^i.^li

'.r) Anderson v. Southern, 9 Bowl.

(y) Treqn v. r«M</«/, 2 Sc, N.E.

537 : 9 Dowl. 379.

(z) Seo the rule, auto, p, 1327.

Ifl) Seo the rule, ante, p, 132'.

T T 1 5 f t t



ages.

I, he ascertained ly

tttend in tlie unml

In an appoiidnimt

Scrre a, cupij of

^ore the. time up.

or mere iiKt'dtrvf

er cod», iiiitice of

3 that at irliii-htke

sretl judfrmont k
bo sifjiird apuiibt

ICO, and tin: appli-

last of tho juilg.

servico of a. copy

ilefondant.s wiuld

'isablo, if possible,

to tlio jiulguiont

but a cross appli-

it for the invn'u.

smnmons to refer

to tho ajiplicatinn

ictiou njifiiiast the

3d pendinj,' a suin-

;endablo (./') to si-t

e time appointed bj

ference, i/oar hill (if

loeiimenls, if hm/,

rjes, and indorse tk

; same to i/oii. Ik

•xnd the iilniutijf ii

nr taxation, tiu: tk

I the inqniry if k
id the produdivii (f

ithpeena, in ihtwu
ri/ (a). As to the

111 it is uocessarv to

Proceedings on Reference. 1331

prodtico a bill of exchango or document mentioned in tho statement CnAP. CXV.
of claun and upon which the claim iy founded, see post, p. 1330.

Procmhngs after Reference^-By Ord. XXXVI. r. 57, post, p. 1337, Proceedinca
after the Master has ascertained tho amount of damages " such after refeT
and tho liko proceedings may thereupon bo had as to taxation of ence.
costs, entering judgment, and otherwise, as upon tho findintr of a
jury upon a writ of inquiry." As to which, see post, p. 1340
By R. of S. C, Ord. XLl r. 8 (reproducing r. 171, //. T.' 1853),

" A\hero roferonce is mado to a Master to ascertain tho amount for
which hnaljudgmon is to be entered, the Master's certificate shaU
be hied in tho Central Olhce when judgment is entered "

As to the form of judgment after judgment by default and
assessment of damages, see Chitty's Forms, pp. Ho, 185.

3. Writ oflnguiry to ascertain the Amount of Damages.
PAGE

In what CaM3 necessary, SfC. .. 1331

Form of, iff 1331

How sued out, ^c 1332

Before xchom to he executed. . .

.

1333

Orderfor a good Jury 1333

Xotiee of Inquiry 1333

Siibpanahiy Witnesses 1335

Attending by Counsel 1335

PAOE
The Execution of the Writ .. 1335
Iteturn of J338
Setting aside Inquisition, ^-c. , . 1338
Amendment of ] 340
Coats . 1340
I'lnul Judgment, ^-c 1340
Execution 1340

By Ord. XXXVT. r. oQ, " The provisions of Rules 14 15 19 'U
3o, 3(1 and 37 (.; this Order, shall, with the necessary modificatioks'
apply to an inquiry, pursuant to a writ of inquiry "

Rule 14 iclutes to tho length of notice (ante, p. 578) • Eulo 15 tn
entry or tnu(..^., p. 598); Eulo 19 to countermand «»<. P 580
EuleJ4toadjournnionts {ante, p. (J47) ; Rule 35 to habeas corpi'is(untep. a08)

;
Eu e 3G to tho conduct of the trial {ante, p. 044} ; andKule3, to particulars in actions for libel and slander {ante, p. 393).

In what Cases neeessar7/.:\~W6 have already shown {ante, p. 1 326) t t, .fc^ when it IS necessary to get damages for which final iud-nient is „!!J^''*°'^''

0? Siqufr?!
''"^ ^^ '^' ^^''''' ^'' "'• ^y ^e-^ns 0I a writ

''•

Furm of, ,tr,]-Tho writ (which is a judicial one) is directed to vhe shonft of the county in which the action woilld £ve been
^°'^°'-

tned stating the judgment by default and commanding the sheriffor other ofhcor having tho execution of such writs, ha bv heoah of twelve honest and lawful men of his county ho ciligentlvnquire tlie same, and return the inquisition into Court (/;) Unde?he present practice, if the judgment is signed in defaiilt ofadetence, the writ should bo directed to the .herS of thecounty named by tho plaintiff in his statemen. of "£1 as he

(V A form of writ of liKiuirv is
prescnbed by the K. of S. C, App.
J. ^o. 8. ,See Chit. Forms, p. 6%.

As to the form in au '''ni of detinue
see I'hillips v. Jones, ib Q. B. 859.

'
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Part XIV.

Teste.

Eetrrn,

Must inciuu

all tho defeu-
dantf.

How sued out,

an

i,

Beferenci to ascertain Amount of Damayea.

placo for trial, or if no placo l)0 so named, then to tho sheriff of

MidtUcscx, unless an order bo obtained ordering it to bo execut'd

elsewhere. When tho judgnieut is signed in default of iii)i,i'uv-

ance, it has been doubted whether tho effect of Onl. A'A'A 1 /. r. 1

(ante, Vol. 1 , p. o89), is not to make it necessary that the writ slKiuldlK;

executed in Middlesex, unless an order to tho contrary bo obtiuiied,

But tho practice of the ( iueen's Bench Division is for the plaintitt to

issue tho writ directe 1 to the sheriff of tho county in whicli h
would have proposed to have tho action tried, and to give notiio to

tho defendant of the incpiiry there, and if the latter desires lliattlio

writ bo executed elsewhere, ho must apply for an order tor tkit

purpose (c). If tho sheriff bo a paity to tlio suit, tho writ must no

directed to tho coroner, and state in the writ that the sheriff is ;i

party. In cases of difficulty it may by Icavo of tho Court or a Jud?..

bo executed before a Judge of assize or Nisi Prius, and m tliat ca~f'

it is usual, and it would seem proper, to direct tho writ to the

Judges of assize, or Chief Justice if tho case is to bo tried at Xisi

Prius, and tho sheriff, tho Judge in such a case being deemed -

assistant to tho sheriff.
_ _ , , ,^ , rr o ^t,

It is tested on tho day on which it is issued [Ord. //./•. 8; 2 II

(\ 39, 8. 11) ((0- , , . .

Tho return-day is usually tho day after that on which it b

intended to execute tho writ. It must not bo before that day.

Tho writ must in general bo against all tho defendants jointly who

have allowed judgment to go by default (e).

Before tho judicature Acts, in entering tho proceedings to judg-

ment on tho roll, an award of tho writ of inquiry was always

inserted, and tho writ must have agreed with it {/). No such entrv

is now necessary.

flow sued out, &c.'\—Oet a form of writ and a prcpcipe with u,.

impressed 5s. fee stamp on same {Orders, post, Appendix). Fill thru

tip and take them to the proper office and get the lorit stamped, mvl

leave the prcecipe there. Indorse on the writ a memorandum of the dmj

on which it is to he executed; and leave it at the sheriff's or dqw.tii

sheriff's office two days before at latest if it is to he executed in tk

country, or one day before at the latest if it is to he executed in London

or Middlesex {(j), the sheriff will thereupon summon a Jury for tl^

execution of it. When the writ is to be executed in London, it ishfi

at the secondary's office, 5, Basinyhall Street. If tho Court of Appeal

or IIouso of Lords, on appeal from a judgment for tho doien-

dant, reverse it, and a writ of inquiry is necessary, tho writ issues

out of tho Court below {h).

(c) By tho 3 & 4 W. 4, c. 42, s. 22,

the Court or a Judge might, m a

local action, order tho inquiry to bo

executed in another county than that

in which the venuo was laid, and

for that purpose might order a sug-

gestion to be entered on the record,

that the inquiry uiigbt be more fon-

T! nientlv executed in tho other

county.
(U) See sScaton v. Ifcap, Tj Dowl.

247. See Vol. 1, p. 220.

(e) MitchrU v. Mmmnl:, G T. R.

199. And see Field v. I'vok'j, 3 31.

& Gr. 7oG ; 4 Sc. N. K. 521 ;
Omhx

V. Orchard, 1 Str. 422.

(/) See Gould v. Ilmmmle\j,i

Taiiut. 148. „ ,,

{(I) See B.n. 23 Q. 3, K. B. K

is usual to leave tho writ a longer

time before it is to ho executed than

here mentioned.
(A) Ante, p. 992. And see /"•'"'

V. Maijdon, Cowp. 843.



rd.ir.r.S;2WA,

lie/ore whom '.rcnitcd, .(r,
jggg

lkf:>rewhom(o be ex€cuM]~T\w writ i^ usually exci ifo.l boforo Chap. CXV.
tl;o shonlt or lus iloputy ((). It may, howc\ or, undor special cir- -

cumstanccvs by loavo of tlio Court or ii Jud^^o, bo cxocutcd before "'-^'"'o wlinm
(iiioof tlio Judges of tlio Uigh (^ourt, im Middlesex or Lo> i>t| or

*" ^"^ executed.

iiffore a Judge of assize, us an assi.stant i . the sheriff, in "hor
iMunty (/>•). It IS only, however, whore some dillicult'po. law
or uiCL' quL'stioa of evulence is likely to arise m tlio cour.s, ,f tho
iiiquiryor where the cause is of great importai, o, that this indul-
,;'ence wdl k; granted (/). T/. application for tlus purpose should be
imttle (" a Master on a sumn, ns, <u,<l is not an ex parte upidira-
tiim (h(). Serrc a rop,/ of (he order as in ordinary rases, and ttnne r the
rule or order to the wr't of in<piiry, and leave it at the sheriff's or
dtiMij slienj s ofice. 1 o„ then enter the cause in the same manner as
if the adiou were to be tried at Nisi Prius. The sheriff afterwards
returns the inquisition as in other cases.

Good /«ry.]-I!oforo tlie (J O 4, r oO, s. u2, jurors summoned Good jurvupon writs ot mquuy were of such uiferior ]iersons, that it was the
common practice to obtain an order for the sheriff to return a
"good jury," l)ut tliis is now no h)ngrr tho i>ractic(., thoiij-h if the
cii* IS of sulhciciit importance to warrant it, a Master's order unoa
summons (/O may be obtained for the sheriff to summon a iurv
from tho spocud jury book {o). By /,'. 4(i, //. T. ISjlJ, " There shall
bo no rule tor the sheriff to return a good jury upon a writ 'of
iiKimry, but an order shall be made by a Judge upon summons for
that puqrose (p) Iho costs of this jury are usually allowed as
costs m tJie cause (n).

X,dke if In,p,in,.]--'I!y plaintiff must giro a written notice of Xoticoof
executing the writ ot inqmry (,) to the defendant's solicitor in the inquiry
action, It tlie defendant has appeared bv solicitor (a). In an actir.n t„ , i
against several defendants, where all of them sulWr juclg'neit b? iv

-

default, It IS as well to give the notice to each of them (<) : it seems,

(i) See Wallace v. Ukiiw.i, Barnes,
231

:
TJaris v. Ski/Uinn, Id. 232. Tho

elieriit camiot apimiut more than one
deputy to cxeeuto tho i^rit. See
Ikmii V. Trupiull, 2 Wils. 378 ; and
per hitkson, J., iu Uvy. v. IShetHcld
It. <'u., 11 A. & E. 201.

(/.O^See Amn., 12 Mod. 009 ; Tidd,
48/, 576: Wuite v. Umaks, Banies,
13). See the foms, Clut. Forms,
p. «73.

'

(0 1 Sellon, 344.
(w) Seen, Archbishop of Cantcr-

bwy 7, Burlimjton, 1 DoWl., X. S.

W See the fonn, Cliit. Forms,
p. 673.

'

,
(") See Price v. WilUnms, 5 Dowl.

IW. In this case each juror re-
ceives one (Tuiuea, which is allowed
on tjaxatiou: Vichory v. London,
j^Y'lo'l una S. 0. U. Co., L. R., 5
C. P. 160

;
SOL. J., C. P. 169: Vines

V. .S«Hi«., L. R., b Ex. 201 ; 39 L. J.,

Ex. 17,5.

. ip) Tho rules of H. T. 1853, as to
Junes are expressly excej.ted from
the repeal ettectcd by the R. of S G
1883, App. O. See auto, Vol. 1, p. 199'
n. yh). '

('/) inildnmn v. Mulin, 1 Dowl

^fi, ^n?-.,'^;,^^-.238.
Befoi'e the rule

of H. T 2 W. 4, r. 10, it was other-
wise. (See Calrcrt v. Gordon, 3 M &
E. 124, 128; Chapman, 1 Ad. 20 V

(r) See R. 101, H. T. 1853.
{s) Uurduiy V. tilafford, Say. 133;

Cas. Pr.C.P.C2: Lee v. Bfadford,
Banies, 300 : Mosely v. Smdford,
Barnes, 311 iPr.Rog. 270: Knihb.Y.

Idl, 2 Y. k J. 270. As to tho service
ot proceedings, where the defendant

r.f nT'vTrr'''^ i" P'""''°"' **eo post,
Ch. CXXVI. As to tho serviro of a
notice of trial, see Vol. 1, p. 580

(0 Pr. Reg. 443
; Tidd, Otli' ed.

0(0.
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Part XIV.

Short notice.

Calendar
month's
notice, when
necessary.

Form of

notice.

Countermand,
&c. of notice.

lleference to ascertain Amount of Damages.

however, that where the cause of action is a joint one, the service
of it upon any one will suflico [u).

Ten days' notice of inquiry must be given, and is sufficient in all

cases, whether in town or country, unless otherwise ordered by the
Court or a Judge (.)).

"Short notice" of inquiry means four days' notice (.r). But
being under terms to take short notice of trial does not bind the
defendant to take short notice of inquiry (y).
As to its being necessary to give a calendar months' notice of

intention to proceed in a cause where no proceedings have been had
for one year, see jwst, U/i. UXX V. (a).

The notice is in writing, and usually on a separate piece of paper,
When the writ is to be executed before the sheriff, the notice states

that it will be executed on a day therein stated, which must bo I'm

or before the return-day of the writ (a), not being yuniliiyfii,

usually between two certain hours (n), "as between the houiVol'
eleven and one o'clock in the forenoon, " at the Secondary's Otfice,

No. 19, Gresham Street, in the city of London," if in Loudon ; or,'

"at the Sheriff's Office, in Rod Lion Square, near Holboru, in tlio

county of Middlesex,'' if in Middlesex; or if in any other countv,
then at some place within the county appointed for that purjiosi'i

and particularly described in the notice [d). A notice of executing'
the writ " hij ten o'clock" (c), or " at ten o'clock, or as soon at'ttr

as the sheriff can attend "(/), will be bad for mcertuinty; so,

I'
between the hours of ten and two o'clock," has been holdeii

insutRcient, as not being sufficiently definite (g). Bat a notice to

execute " at eleven o'clock " is good (/t). And where the notica tos
given for Wednesday, the 1 1th of June, when Wednesday fell on

the 10th, on which day tho inquiry was executed, the Court refused

to set it aside, the defendant refusing to swear that he was misled

by it (i). If the writ is to be executed before a Judge of tho Hijrh

Court of Justice or Judge of Assize, the notice is given generally i|I'\

in the same manner as in a notice of trial
(
Vo!. 1, C/>. L VII.).'

Notice of inquiry cannot bo countermanded without leave i/;,

See fully, r(«^', Vvl. 1, p. 580.

The notice can be continued but once (m). The notice of con-

(«) See Figghis v. Ward, 2 Dowl.
364: Amlot v. Evans, 7 M. & W. 462

;

9 Dowl. 219, nora, Arnold v. Evans.
U) Ord. XXXVI. r. 14, ante.

Vol. 1, p. 578; applied to writs of
inquiry by Ord. XXXVI. r. 56, ante,
p. 1331.

(y) Stevens y. Fell, 2 Dowl. 355

;

2C. &M. 421; Vol. 1, p. 578.

{:) See Peyton v. Jlurdns, 2 Str.
1100 : Smith v. Paull, 3 Smith, 101.
Per Parke, B., in Simpson v. lleath,

7 Dowl. 837.

(«) Daries v. Salter, 2 Salk. 627

:

Dyke\. lltackstnn, 2 Ld, Raym. 1449,
(b) Hoyle v. Coruwallis, 1 Str. 387.
Ic) Arnold v, Sqaire, Say. 181.

((/) See Comyns, 651 : Squire v-

Almond, Barnes, 297 : I.e Mark v.
Newnham, Id. 300 : Jr ,,"« v. Snaire,
Say. 181; Pr. E ,j. i»(.

(e) IsoH V. Fowen, 2 Str. 1142,

if) Ilannaford v. UoIuhih, Barnes,

295.

{g) Foster v. Smales, Barnes, 29o,

296: Robinson v. P/iillips, Id, 2M;
Comyns, 551. And see 1 Buni,ira,

139: Langstaffev. Lumh, Banies.lW.
(h) Last V. Benny, Barnes, 302,

((') Eldon V. Haig, 1 Chit, He]),

1 1 : liatten v. Harrison, 3 B, i: 1'. 1,

But see Abraham v. Noakes, 1 Chit,

Rep. 615.

(k) Tidd, 579 ; 1 Sellou, 353,

(/) Ord. XXXVI, r. 19, ante,

Vol. 1, p. 580; applied to wits of

inquiry by Ord. XXXVI, r. o(i, ante,

p. 1331.

(in) Price v. Jlainbridi/e, Dames,

297 : Jiiirgess v. Jioi/le, 2 Chit. Hep.

220 : Fryer v. Pini.i B. C, M, 183;,

2 Jur. 15, A notice I'V continuaucc.
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Chap. CXV.

Costs of day
for not pro.
ceediug on
notice.

Irregularity
m notice.

^'otice of Inquiry,

tinuance need not specifv flm r.^MW
[»
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pg^See the fo^, chit. Fonns,

Sel. 544. .. , .
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di«i>ute, he Ts a lid tttT""' '"^

more to do in thnTi- A """"'' "'i^

reasonably be imposed n
"'"" •=°"''l

Bel only ,.y,,^;;^P^ed on one conn.
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Tart XIV.

Defomiant
must attend
punctually.

Proceedings at

iunuiiy.

Evidence and
damages.

Reference to ascertain Amount of Damages.

will not, at his ivi^^tanco, slay the execution of tho writ (&). Aftor

the (lolivery C/l' tlio vtuclict by tho jurors, tho under-.shcri ft' will

liroi)aro tho iuquis'tiou on parchuiunt, and got tho hnvvs to

sign it.

Tho defendant should attend punctually at the tiuio moutioneil

in tho notice (c). If tho defendant attend at tho hour, ho will uut

he warranted ui '.eaving tho Court at the expiration of tho time

mentioned in the notice; for the sheriff may hav. prior business,

which may detain iiim boyohd that time {d). Bat, if tho pliiiutill,

in the abso::co of tho defendant, have the writ executed at a

different time or place from that specified in tho notice, it will bo

irregular, and the (.'ourt upon application will sot it aside.

The proceedings at the imiuiry are tho same as at an ordinary trial

at Nisi Prius. Tho sheriff' has power to adjourn the hearing (t).

The addresses to tho jury are regulated by the rules applicable to a

trial at Nisi I'rius (./').

13y Oril. XXX VI. r. 58, "Where damages are to be assessed in

rotjpect of any continuing cause of action, they shall bo assessed

down to the time of tho assessment."

All the plaintiff has to prove, or the defendant is permitted to

controvert, is the amount of the damacjes {<j) ; for the cause of action

itself, as stated in tho plaintift"9 claim, and tho right to some

damages in respect of it, is admitted by tlie defendant, by his

suff'ering judgment to pass against him by default (A). Thercl'oro,

in an action on a deed, agreement, &c., set out or referrci'. to in

the statement of claim, it need not bo proved (i), So, if the action

be on a bill of exchange or promissory note, it need not be proved,

nor need any allegation in the statement of claim, -^ plain-

tiff's right to sue upon it(A-), nor is it necessary to '.coit;/;,

unless perhaps for the purpose of getting interest allowi^ci from the

time it became duo {m). In an action on a policy of insurunce, the

idaintitf need not prove an interest in the subject-matter of it (//,

Nor can tho defendant, to mitigate tho damages, or for any other

purpose, go into any evidence of matter amounting to a defence to

tho action or any part of it, and which he might have pleaded (o;;

{(>) SlocMilc V. Hansard, 8 Dowl.
148.

(c) 1 Barnard, 233.

(d) WUtwms V. Frith, 1 Doug.
198 ; Lofft. 1!)3 ; 2 Barnard, 214.

(() Ord. XXXVI. r. 31, ante,
' ' G47, and r. 50, ante,Vol. 1,

p. 1331.

XXXVI. r.

044, and r.

3C, ante,

50, ante,
U) Ord.

Vol. 1, p.

p. 1334.

{g) Bo Gaillon v. rAigk, 1 B. &
r. 308.

(/() Eadcm v. Liitman, 1 Str. 012.

And see 2 Savnid. 107, n. 2. As
to what is admitted by a defence of

Saymcut into Court, see ante, Ch.

-XIX.
(i) Collins V. Bybot, 1 Esp. 157.

See lianburii Union Guardians v.

JM>iiisu,i, 1 i)av. & M. 02 ; 12 L. J.,

Q. B. 327 : Cooper v. lllick, 2 G. & D.

295 ; 2 Q. B. 915 : Sfeniis v. M,
2 Dowl. 029; 2 C. & M. 710: k
Gait/on V. L'Aiijli; 1 B. & V. liCS:

a/icpJicrd V. Charter, 4 T. H. 27'5.

{k) Green v. Jfearne, 3 T. K. ''01

;

Anon., 3 Wils. 155. And see Am
V. ZJw/«//, 2 Str. 1149.

(0 Luno V. Mallins. 2 Q. B. 2.iJ;

1 Dowl., N. S. 502. This was other-

wise before the rule a.s to pleading

jiayment (see Green v. Uuirnc, 3 T.

11. 30r ; though, even if not pro-

duced, plaiutitt' would .still have boon

entitled to nominal damages. Mar-

shall V. Griffin, E. & JI. 41.

(»0 Hutlon V. Ward, 19 L. J.,Q.

B. 293.

{n) Thelhmn v. Fletcher, 1 Doug.

310 ; 1 Esp. 73.

(o) tipeck V. FhiUips, 5 M. & W.

279; 7 Dowl. 470.



J^^^ciition of Writ of Lu^uiry.

.lies uppliuiiblo to

;

arter, -t T. It. 'iyj.

thcreforo, in an action on a l))!! nr ,i„f i

l.rovotlu.t there was no oaJilorSionJ^rT.r^
not bo allowed to

stump, or an imiiroperonof,/ or 7,?.,? J''^'
°' ^'^'^^ ^^ ^i^s no

it was obtaino,! ty frau.l (. m in U , 'r''°'i
"" '^ ^^^^raet, tliat

ki.urchasod then'i morel- is an L; ? f*'""
^?r

^""'''^ ««Id that
;>ctioa,thathehasa.set-oif

) or'Sa l.!ri '^""^'^•T ^f
^

'

°^' i'^ any
any part of it (.). Where, i'dood the st.f.' ^'''f ^Y '^"^°""t "r
froneral as to admit of proof o7;nvf.fr°"* °^ ^^'^'^ i« so
defeiulant is allowed to brinj,- fo, ward ovi" ', f"""*

^^' "^<^™ tho
fact, so as to reduce tlie a^ma^l^ X^ltT^^^
Ik'stateaiont of claim i.s so "w tli ft

'* /^° ?""^ ''^'"med in
o^pelk.1 to provo the sn n claLcJl S" ^^ ^'^'^'^^'"^^^'^ '^"^ ^^
traversed, he ought, it would see ?„ i .f

i'^^ffition been
tl.eam.n.nt, otherwise ho nu'-Wit recover nnh '^"'^"1'^'' ^" P'-"ve
>o. >n an action for mesne piod s tl^,dSl '

;"''"''^ ''^'^''^»''^« ('•)•

have to ].rove tho Icno-tll „f t
,„'

th,' . \ 'T? ^^«°« "lav
pmon(y). In action': for Lrstdertt^ ^^ ^'-'^'^ ^^
be allowed to give evidence as to tVo ; .

'lofondant will not
,

the libol or slander was publiSiod ^1^'^''^^'''''
T'^^^^'

which
unless ho has delivered pavtic larsS ^V^"^^^^^^^ the idaintiff,
man aehou of detinue, sec J'hUlii.^:j^.^''{^'^'^S^ ^I'^mages
As above observed the ri.W.f f,.

•^"'"*, i-o d. B. Hod.

iu.l.meat by a^lJiC^ ^'ca^f^S?';^^^ ff^^^ by tho
nominal damages mvon liim 1.,- fi •

° phir tiit must havo
forward „o o^A.^S"i^^Zov\nZS^) /'""t^ '^« ^^^S°
action for a trespass, or anv ot^ior ^^^nK

"*
^J''

^''""^- 1'^ an
actuallysustainedby hopl iiiff is thn ,

'' ''^"™ ^^"^ '^^mago
tobefjiveu by the jury, if the , 1 intiv^?! ^"'"i''""

"* ^ho damages
the injury, and the amount of tho V "°*

T^^'*^
"^° uaturc^ofm always, give nondn "l daLats SL'"'''^^^ ^^^^'^' tho

heroto^c^ltisexpcdicmttoprovonSr^^^^^^^ "' ''^"^ '^ases,
ut w ere the jury are to iniply the "an S oft "T'

°'' '^^^i'^^'
Iflio nature of tho iniurv nrwl i,i

"""""'^ 9* the damages from
|p.oved, unless laid^i^ «io ^ o^^T oTciTm"' 'T'^?" ^-^'"^S
Ian action for slander, or tho like fL. ""^t^-^^ tor mstanco, inh ofe evidence, yot tho t^;~^v%w}''''t ,*^° Plaintiff' do
Icrcumstances of the case w^mnt and^wh T^ ^''"^'^"'^^ ^s tho
trom the effect the slander so fctb fY '"^ ."'"^ "^^^^ '^^timato
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Chap. CXV.

Amount of
damages,
wiiere no evi-
dence given.

Interest as
damages.

p) Shepherd v. Charter, 4 T. E.

tns?"" ""• ^''"'''''' ^2 L- J.,

1 (')&/(«, V. Z^^i-wM/, 1 str. C12

"-U.«.o«2;2Q:b:254: '

I
C'A.P.-VOL. II.

(r) Seo I}aiifmri/ Vmon Guardiaiiiv /i«4i^/,sw, 4 Q. B. 919 ; 1 D & m

(.'/) /(•(,' v. ,V,.u<^ 9 x)owI 90,T

r. oG, „uto, p. I3;jl.
^^ ^ "^^

32f?6Dl^^E:27ilr""*'^^-&C-

4e
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Where the

damages may
be severed.

Costs.

Return of

writ.

Setting aside

inquisition,

Itc/erence to ascertain Amount of Damagea,

seizure, in an action for the conversion of goods or trespass m

bonis asportatis; and over and above the money recovoralk, in u,,

action on a policy of insurance [hV, and thoy ought to assess ,„t,,(..t

in the same coses in which it may be gmm by a jury at Nisi 1 nu>
,

,

If there be two or more defendants who suiter judgiiiout to -o by

default, the inquest cannot, in any action for a joint trespass, sever

the damages {d). v i rr 7 i ,^ aai
See further as to damages on a verdict, FoJ.l, p. 601.

The unctor-sheriff may certify for costs under the County ^ourU

Act, 1867, 8. {unte, Vol. 1, p. (384) (e).

Heturn on-Call at the sheriff's or deputy sheriff's office, nUr

after the expiration of four days from the return day of the uoim.j,

and a clerk there tcill deliver to you the writ and the shcrqj srdi^n,

with the inquisition. The return is indorsed on the writ. li.

inquisition is engrossed on parchment, and signed and sh,U4 lu

the name of the sheritt' and by the jurors (/ ). If the sheiilt rotu-,.

to make a return, you must give him notice to do so .'uuljn.K..

as pointed out ante, Vol. 1 , p. 8I0 et seq. 1 ormerly the ourt to,, kl

grant a rule absolute, in the first mstance to compel him to uiak.

it (a) The defendant is entitled to have the intiuisition liled
;
m\

if the nlai-
'' solicitor refuses to file it or show it to the doiwi-

dant's soliciior, the Coui-t will compel him to do so, and to pay the

costs (/t).

Settina aside Inquisition, or staying Judgment, ctx.]—Within i()„r

davs after the return day of the writ, or, it seems, at anytiii.e

before final judgment signed (r), .the detendaut may move tk>

Court to set? aside the execution of it, or, if ui vacation, may aftly

to a Judge ( /) to stay the proceedings in order that an ai.plica ion

mav be made to the Court. The sheriff or other oflieer belore wli,,,,,

the writ was executed may also prevent the sigmng ot imljrm.ut

immediately, if he certify under his hand upon the writ tliat ,„,a...

ment ought not to be signed till detendaut shall have had an (ippui-

tunity of applying to the Court to get the oxecution ot tlie ^v„t .t

aside (/.-I If such order or certificate is obtained and .ludiriiicr.t

thereby postponed, the judgment, if afterwards obtainetU-,!, »

entered on record as of the day ot the return of the wn ,
u,,b>

the Court otherwise order (A^. If a party be unable to obmn an

order or certificate as above, and in consequence thereoi ,ui,giii;n

be signed and execution issued, the Court may order such judirment

(A) 3&4W. 4, c. 42, s 29.

(,,< V. Edmunds, G Taunt. 346.

See 3 & 4 W. 4, c. 42, s. 29. And see

Vol. 1, p. 663.

(d) Unslow V. Orchard, 1 Str.

422- Vol, 1, p. 6G6. See Chapman

V. ilouse, 2 Str. 1140, where, before

the Jud. Acts, there was judgment

by default against one defendant,

and judgment on demurrer against

the other. See Vol. 1, p. 6G6.

(e) Craven v. UntUh, L. B., 1 tx.

146. But sec ante, Vol. I, p. 684,

B. (0-

(/) See a form of tlic shcrirs re-

turn and iuquisitiou, Chit. I'on»V

P- 677.
, , n , i

(ly) S/nrkd(dcv. Ihimrd.bVDW

297. See Vol. 1, v 8''' <"' s*^'!" "1

to compelling tlic sheriff to retumi

writs.
, Ti if

(/() Townsend v. Burns, 1 DowJ

629; 1 C. &M. 177.
., ,.,j

(i) l)awi/v. ?'n(y)«f//, 3"'''''''^

U) Seel W. 4, c.7,.s.l. ^<^'

form of BummniiR, Chit. Fonns.b.s^

(/) 1 W. 4, c. 7, s. 1.
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to be vacated and oxepiitinn +<^ i,^ i ^

a neynt of inquiry^^a'Tthteu^ponX' plt^f^affS', T ^^^^ ^°-- ^^^^
exw-utiou will be restored to all tlrifU ,,,0, ^ affected by such
like manner as upon the reversal of a iudZin'''''"

^""'^ ^^'^^^J'' ^^
wo, as the Court may direcV(m)

Judgment on appeal or other-

inqdVf'loo&upo^L'^n^^^ '''^ i'^vo a now The applica.
for a new trial. As to the grounds on whf^^ f^^n' ^" application *!«?» teU
new tiial or inquiry, see CI, LXVU tC i?°

*^>"'* ^^^ ff^nt a '^«'J'•^ &'^-

upon the ground that the dan a^e; ! ° "00 •"
^"' '"^ ""^' "^^""7

fhouW bo supported by the prXtion^^^T''''°. "''" ""* sufficient

sheriff, verified byaffidavit L^or he 1 "'
J'"^'';''^

^^« ""'^^r-
copyof such notes, togethe/Sh un\fl 1^

i?'l"'
•,"" ""^ "'^ «-^aniined

be a true one (0) ; or, if this mnnot bo do o .
?"^J''"" ^^^^^ ^'«Py to

not must be stated upon affidavTt in,? iZ% ^'^ '°'''"" ^'^^ ^^ "^n-
must be sworn to. Ao afiiduS vcSvi ,. f ] n f ^'

w'^'"'^ ^* ^^^ t^'i'il

bo intituled correctly in the Juuso f
") ^l ? '!^'^> ""^^'^ «^"^ld

that the ],aper annexed contShis the ;,ofo«
' ^^ffi^ient if it state

theCourt
(,); it need not statX^dSrf'wK? ^^'"1^' ^°

tiou IS su])ported by an affidavit vpWf,T-„ +i *^V"9*^'^^PPliea-
.eems that affidavits rn-e not dmissibh Sn" fi?

'^^','^'' "°t°«' i*

given at the inquiry IdSe^not .1? 1^"' ''^'' ^^ <^^^^\^noo
there is nothing on the under °hSr''"V^'""^"'^^)- ^here
ehowhowtho case had been m^sonteTtifir-'^^ ""l

otherwise, to
absence of any affidavit shoS ^Jat tJe c.^o 7'

*^° ^°"^'*' ^^ ^^^
to the jury, will assume it to have Wn inff

^''% improperly left
the Court 'will not compo the undei 2rift f'"'^''^^'

^'^- ^^ ^^^^^
circumstances which occurred at the nonii /°^ ""''tu "? ""^'^^^^^ of
if only exhibited to the affSav t ne^dC/]^ ^^fi,^?.°?^'^"«'«"«tes
direction by the sheriff is eHed 'n ihl r l"^^""'- ,

^^ ^ "^i^"

I—1^ the trial, :^teSe,:i^^S:^s^^Tp^S
W.See .^/r/c/ v. Wcr, 5 M. & W

I

:«0; <Dowl. ,S4G. The Stat. 1 W 4
c. i,s.4, isrcijcaled. ' '

„W*T"«,v. J'c//, 2 Dowl. 629:|Mv.WYo«,4N. &M. 368; 1

S^,l7.^''«'"q"iry is executed

yf' "» *""f? '''liplied to by either
I the parties tor that purpose, proteh,s notes of the "inquiry and

t:f r'3-a.copytWeof,^fKL " '""'"'S his notes tojlteCourt on a motion for a new
"iquin-.oa the pround of misdireC
h^^,\«..^tate the manner "u
rt'cli he submitted the case to thelm,and not leave it to be shown

IkW ;
.'',"'" ^". under-sherifr

Iw l,P r^ °l'"'° ?"« notes on a

i^ir' 'ri,„ n" .
^- '-""''' >5 Duwl.

4e

W JA'«.«. 4 Moore & Sc. 484.
(^) J^^l^'joMsj. Slone, 1 Dowl.,

1001!
'^'''^"'^*

""• '^'"''"*' 4 TjT.

R.^7i6ff^.\^-l'^2C^.&

7 Dowl. 846
; M. & W.-eoo

^''^"

'

l7 c r\i?;'.''T''^^-=-181; 17

W 270 R„f"' Vf^'«A 1 H.'&

/A '^,'^ • •5*'«
; 5 Dowl. 606.

»;o^^ ^•''"K^C* v. Cfa«/^y, 2 Sc N n

(k) Poiuer V i/o,./,„ s TT- 1 ^^^
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Costs of first

inquiry.

W t

Reference / > aacertain Amount of Damages.

at tbo trial (y). A motion to sot aside nn inquiry for oxcoss in

the damages will not bo granted, unless a strong case bo iiiu.lj

°"mero the Court, upon application, ordered anew inquiry, ontho

srround tbat, as to part of tbo damages found, there was no vynhm

to warrant tbo finding of the jury; and the do ondant in .ndrrtn

save tbo exponsoof a second inquny, paid the plaintirt tho wb,;!-,.!

his demand ; it was bold, tbat bo was not bound to pay tbo pliuutirt

the costs of tbo first iiuiuiry (a). As to tbo costs of the livst tnal

where a new trial is granted, sec Vvl. 1, p. Tol.

Amendment of Amendment uf Inquisition, .Oc.]-Beforo tbo Com. Law h;,c K
inquisition, &c. iy52 defects or errors in a writ of inciuiry might ho aiu.'iHlcM.y

tbo award of it on tbo roll (i). Ho, bofoio that Act, it tbo jurv, lu

an action of debt, omitted tbo formal linding ol dai.KipN, whid

entitled the plaintitf to costs de inarmento, tbo C ourt lui-ht .mk

tbo requisite entry to be made on t\w p(>stoa(r). ^\ ]mv tla' writ

and inquisition were b)st, the Coiui ordcrod now ones to b,Mii;ulo

out according to the sheriif's notes, an(l that the costs which kd

been taxed should bo indorsed by the Master ((/). As to tho

present power of amendment, see ante, 1 ol. 1, C/j. ALU.

Q,,gfg l—Tbo judgment generally awards to tho plaintiff c(ii5tsto

be taxed, but it has boon held tbat tbo assessmoiit of the .lamiizH

bv the iurv docs not amount to a trial with a jury witliui Ord. L\}

.

r. 1, so that tbo costs do not " follow the event" under tbo prora

in that rule (()•

FinnlJudgment, ct-c.]—J< the expiration of four dag'i froni tk

return of the inquiry (if tho sheriff has not certified on tho writ a?

above mentioned, and a Judge has not ordered the staving tlie

iudKinont till a day not yet arrived, and tbo deteiulmt has not

moved to set aside tbo in(iuisition, or if be has moved, and the in-

quisition bo not set aside) judgment maybe signed. As to the

form of judgment, &c., see ante, p. 13;J1 (/). ]\ heu_j>i'hjmnd h

signed and completed, you may sue out execution. As to judgments

m

cenoral, see Vol, 1, p. 7G4.
, , ,, • ,,

As to the effect of the death, &c. of a party to the action alter

interlocutory and before final judgment, see ante, p. 1028.

Execution.']—The execution after a writ of inquiry is tbo same as

in ordinary cases.

Costs.

Final judg-
ment, &c.

After death of

party.

Execution.

9 Dowl. 145,
(y) JoiiM V. Lewis

T^ev Coleridge, 3

.

(z) Lothbury v. Brown, 10 Moore,

lOG. As to setting aside a perverse

verdict, see Weeding v. Mason, 2 C.

B., N. S. 382.

(n) Farter v. Cooper, 3 Dowl. 602.

(b) Johnson v. Toidmin, 4 East,

173: Condenw. Coidiir, Hardw. 314:

Uughts V. Alvurfz, 1 Str. 084 :
Ing-

ham v. Chishidl, Barnes, 15: I'ippett

v. Jfearn, 1 D. & R. 200.

(() Jlale V. llodgetts, 1 Biiig.lW;

7 Mooro, 002.

(li) lieanv. AV/»», 2 Str. 10m.

(e) Cathy. Ihwartli,\S.^-}>>'<>^<

99 ; Bitt. Ch. Ciis. 29, Fidd, J., at

Chambers.
,

( /') Tuwnsciid V. Hiow, 1 Uowi.

029; 1 C. & M. 177. See form,

Chit. F. pp. 109, 185.
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luiiy is tho same as

CHAPTER CXVI.

ISSUES, INQUIRIES AND ACCOUNTS.

Order to prepare Tss„es.]-By Ord. XXXTIL r. 1, "Whoro in anv Crap pyvt
cause or ,„attcr It appears to tho Court or a Ju.l'go tirthoLS ^^V~
of lactin dispute aro not sufhciontJy (lefined, tho partioH uiav bo Order to pre-
directed to proparo issuob, and such issues shall, if the parties l>i'^'= is«ues.

(litler, bo settled by tho Court or a Judge."

Powrr to order Inquiries or Accounts.l—By Ord. XXXTTT r 9 n ^ ,

"The (Wt or a Judge may, at any sta^e oi^h^Vocea^Iing; in a ^^^S"
cause or matter, direct any necessary inquiries or accounti to bo accounts,
made or taken, notwithstandmg that it may appear that there is
some special or further reliet sought for or some special issue to bo
tried, as to which It may bo proper that tho cause or matter should
liroceed m tho ordinary manner " (a).

This rule gives the Court power to direct any necessary innuirv to

at Chambeis''
^''^' '^^° '''^'' "^"^ ^° °^"^° o7a summons

The costs of tho inquiry aro generally reserved (c).

oTxvZf''Z\'''^''''
^^'^J*^forsed under Ord. III. r. 8.]-By Account whenVnLW.r. 1, Where a writ of summons has been indorsed for writ indorsed

an account, under Order III., Eulo 8, or where tho indorsement "nderOrd.III.
on a writ o± summons involves taking an account, if tho defendant

'• ^•

either fails to appear or does not after appearance, by affidavit or
othe wise sa isly tie Court or a Judge that there is some preliminary
question to bo tried, an order for the proper accounts, with all
necessary inquines and directions now usual in the Chancery
Division m similar cases, shall bo forthwith made" (d)

.,:'7- "'d
^'' application for such order as mentioned in the last

pre eding Eule shall be made by summons, and be supported by an

oSi?f° "'^^^^^^^Vi
'^'''} .°i\^ehalf of the plaintiff, stating

concisely the grounds oi his claim to an account. The application

r.i5
"P;'|^';"tion may bo made in an action in the Queen's Bench

JUvision (c), but an order will only bo made there in simple cases f f).Iho order may be made by a District Eegistrar (g), and in that casehe can take the account himself (rf).

u m mac case

WSeeJml. Act, 1873, 8.66.
\Ji) nest Lomlou Lairij Socictii.LmM V. Ahbutt, 44 L. 1\ 376

lS,S96:
'''''""' "" ^^ ''

(rf) See Chrcr v. Wilts and Western
Jit'iujit BmhUng Soeiety, 53 L. J.,

Ch. 622 ; 50 L. T. 382 ; 30 W. E.

(f) York V. Stowcrs, W. N. 1883
174 ; Bit- Cli. Cus. 2.

(/) Nco in Bitt. Ch. Cas. at p. 3.
(,(7) In re Jioiver, Bennett v. liuwer.

20 Ch. D. 538 ; 51 L. J., Ch. 825. '
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Special di-

rection.

IS

JsaueB, TnquirUa and Accounti,

Special 7)iVec<ioHS.]—By Ord. XXXIIL r. 3, "Tlio Court m a

Judgo may, either by the judgment or order diroctmg an account

to bo taken or by any subsequent order (/t), give special dinctioin

with regard to the mode in vhich the account is to bo taken ui

vouched, and in particular may direct that in taking the ticcDunt,

the books of account in which tho accounts in question have hcca

kept shall bo taken as primd facie evidence of tho truth ui tho

matters therein contained, with liberty to tho parties^ interested to

take such objections thereto as they may bo advised."

Mocloof taking Mode of tal-iug Account. '\—liy Ord. XXXIIL r. 4, " Wluvo any

account. account is directed to bo taken, the accounting party, unless thi.

Court or a Judgo shall otherwise direct, shall make out his account

and verify tho same by allidavit. Tho items on each side; of tlio

account shall bo numbered consecutively, and tho account .shall bo

referred to by tho affidavit as an exhibit and be left in thr .lud^'i's

Chambers, or with the official or other referee, as the case may be.

'

By r. 5, "Any party seeking to charge any accoimtiuf; party

beyond what ho has by his account admitted to have received .sliiili

give notice thereof to the accounting party, stating, so far ask

able, tho amount sought to bo charged and tho particulars tin

in a short and succinct manner."

By r. G, " Every judgment or order for a general account of the

personal estate of a testator or intestate shall contain a direction

for an inquiry what parts (if any) of such personal estate are out-

standing or undisposed of, unless the Court or a Judge shall other-

wise direct."

By r. 7, "Where by any judgment or order, wliother inado in

Court or in Chambers, any accounts are directed to bo t.iken or

inquiries to bo made, each such direction shall bo numbered so tluit,

as far as may bo, each distinct account and inquiry may be desig-

nated by a number, and such judgment or order shall be in tho

Form No. 28, in Appendix L., with such variations as the circmu-

stances of the case may require."

Byr. 8, "In taking any account directed by any j udgnient or

order, all just allowances shall be made without any direction f«v

that purpose." _ ,
,

Byr. y, "If it shall appear to the Court or a Jud;,'o, on the

representation of any Chief Clerk or otherwise, that there is any

undue delay in the prosecution of any accounts ur in(iuiries, or in

any other proceedings under any judgment or order, the Court or

Judge may require the party having tho conduct of tho proceedings,

or any other party, to explain the delay, and may thereupon make

such order with regard to expediting tho proceedings or the

conduct thereof, or tho stay thereof, and as to tho costs of the

proceedings, as tho circumstances of tho case may rociuiro ;
and lor

the purposes aforesaid, any party or tho official solicitor may he

directed to summon the persons whose attendance is reciuired, una

to conduct any proceedings and carry out any directions which may

be given ; and any costs of tho official solicitor shall be paid by

such parties or out of such funds as the Court or Judgo may diiwt;

and if any such costs bo not otherwise paid, the same shall he paid

out of such moneys (if any) as may bo provided by I'arliament,

(A) See Shato v. Srown, 44 L. T. 338.
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CHAPTER CXVII.

TRIAL OF QUESTIONS OF LAW BY SPECIAL CASE (a).

matter may concur in statin,- th^ c;ucvsii5.L^oflaw ^.SftC.in ^°^^- ^XVH.

m the form of a special caso for tho oniiiion , f 1m f,"^"?^
tlioiein

such spe..ial case shall bo (livi.le.l int ^ /, J ,, 1

"",''^- ^''^''^^ ^l'^'^''^^ '''^^ ^y
>eci.tivoly, and shall concisf'ly s a " ch ^^ f

^ ' I'T^''"''^
'"'^- "S'^'^'^'"'-'"*-

may bo necessary to onablo tho Court t,,l,.,.,'""^
<l..cunionts as

thereby. Upon tlio ar~°t ," LIiwm " questions raised

parties shull bo at libem- to ofe • to S,n T ,"'" ^"'""^ '""' t^«

Luineuts, and the SiJt s£ll be at liboH.^^\°
contents of such

.n.l documents stated in any «« / ^^e i 0^7./'"^
whether of fact or law, which inii>,t hSf i

""^, mforonco,

rroved at a trial " (h)
^^^ ^"^ ° ^'"''' '^'''^^^ therefrom if

i£inaii.i;;s£f,i^£^4r:;sss^'o" "''r '^^^1^°'«

The onler would not bo granfc5 Sr/ho "p^ch 'S^iPV^
^'^^•

rea.ou to behove that tluTaction was not £?//,rbrot M to^

opinion of the Court uporihi^Stl^i^^Srwdir^^^^^^^^^^ £^
Iho ease must havn Imon /.r>„ft^„j i ,• . . '

*^^ luo iiKo ^cj

If matters
'^ to go to a

Ti :;

-""'" "!'"" Liiu uuascruciion of a will o
The ease must have been confined to questions of law

The C'ourt will not decide as to future rii?}if« /In,.n. ,-
tingent events, upon fictitious interc S and statc^n o

"^ "V?"
tlio purpo.0 of obtaining such decision I)

'^'^^''"^"^ts made for

By A of S. a, Ord. XXXI V. r. 2 "If it appear to the Court

{«) As to the power of the Court
or a Judge to direct a special case to
be stated where there is a compulsory
arbitratiou. soe C. L. P. Act, 1«54, s. 4,
I«t, Ch. CXXXVII. As to an arbi-
tratcr stating a special case for tho
oiimion of the Court, see sect. 5 of tho
sameAct, post, Ch. CXXXVI. A case
taimot be seut by the Committee of
Appeals of tlie Privy Council for tlio
"l«mon ot the Courts of law. See
n)oug.3«, u. By22&23V.c.63,
(-oiirts in oue part of her Maiesty's
ilomimoiis may rcniit cases for the
opimon of Courts in other parts
tbereot for tlieir opinion on .piestions
« Jaw.^ See this Stat, nnticod p

Coirts of Record Act, 1872 (35 & 36
*'C.86),ss.6,

7, 8. Also other in-

ferior Courts, post, Ch. CXXIX. The

unlohs tbere is some rule or statutory
power to state it : Jhxh;/ Local Jhard
V. // e.se lull/ Scwirtiyc Cu., 9 Q. B. D.

(J)) Tliis was otherwise under the
old procedure, where leave to draw
lulereuces was not expressly reserved •

C B 100
^"^ ^' ^""'"* ^" ^'""-*' 8

f ^''l d^'i''''^!^^
"^- (^'''^"^ JFestern if.

12Ad.';i|{:^'78f=^'-'''^^-^"'"-'''
(r) Jinght V. TumMl, 4 Ch. D.

V. Fosbrook, J,. R., 3 Qh. 93 : Lord
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Special case

by order.

Tlio case.

Agreement as

to payment of
money and
costs.

Trial of Question of Law hj f<prcial Cn»e.

or a Jndgo, that tliorc is in any caiisn or mutter a (piostinn nf Inw.

whii'li it would l)t' conv<'!iit'iit t«> liavo dccidiMl bot'oro any cvidcmv

is "ivou or any ([urstion or issue of fact in tried, or Iiffoic uny

rel'eronco is made to a roforco or an arbitrator, the Court orJu(lj;i.

may make an order accordin;i;ly, and may direct bucli (iiicstion m'

law to bo raised for the opinion of the Court, cither by sinrjul elis-

or in Hueli other maiuier as the Court or Judge may do(^ni expodiMit,

and all such further proceedings as the decision of such ([uotioiK,:

law may render unnecessary may thereupon bo stayed" (./).

The Judge may make the order before tho !<tatement of clium has

been doliv(7rod \<i).
Tlie rule only applies where the action has not

como ou for trial, but by an analogour' proceeding, the Jml-c iii;,y

try questions of law first at tlio trial, if it appears that the Am^w.^

of such questions will render tho trial ot th issues of fact iinneces-

Bfirv ^ h\»

The order will not bo granted whore tho logal liability depends on

facts which aio in dispute (/). It will bo confined to questions

which must necessarily arise in tho action (/.•).

Tho caso is usuallv prepared by tho plaintiff, and a draft of it is

sent to tho defendant, who makes any alteration in it which ho

desires and returns it to tho plaintiiV, and it is intercliuiigcd agiiin

until tho parties aro agreed. The case must bo divided into iiiiia-

graphs numbered consecutively, and must concisely state tlio lud.

and documents necessary to oriablo tho Coui't to decide tho ([uestioii

raised (/).

The provision as to tho division of tho case into paragraphs, k(..

is similar to li. G. 11. T. 1HG2, which provided that luiloss theciuo

wore so divided, &c., tho costs of drawing and copying sJKnililiint

bo allowed without a special order. This rule applied to I'viileiat'

and documents sot out at length in an aiijwndix to the cuso ^jii).

By R. of S. C, Ord. A'A'A'il'. r. ;5, " Every special case shall 1«

printed by tho plaintiff, and signed by the several paitios or tlicir

counsel or solicitors, and .shall bo filed by the plaintiiV. rriiitoJ

copies for tho uso of tho Judges shall bo delivered by the phiiiitift."

By n. (>/' S. C, Ord. XXXI V. r. 0, "Tho i)arties to a spuciid eiiw

may, if they think tit, cuter into an agreement in writing, whiih

shall not be subject to any stamp duty, that, on tlic judginont oi

tho Court being given in tho atlirniative or negative of the qu'•^-

tions of law raised by tho special case, a sum of nioiicy, lixiil liv

tho parties, or to bo ascertained by tho Court, or in such manner as

tho Court may direct, shall bo paid by one of the parties to the

other of them, cither with or without costs of the cause or miutor;

WeUenleij v. Withers, 4 El. & Bl. at

p. 759 : fimith v. Gibxon, 25 L. T.

559 : 20 \V, R. 88 : Savaijc v. Tijcrs,

20 W. R. bI7.

(/) See, for iustauce, I'ntfcr.inU

V. National, ,Steamship Co., Limited,

W. N. 1884, 32 ; Bitt. 207.

{{l) Mclropolifaii lloiivd nf Worlcs

V. 'Xcu- L'inr Co., 1 Q. B. D. 727 ;

affirmeil.2 1(1.67; 45 T,..T., Q.B.759:

affliiued, 4(1 Id. 183. Th.; order iu tliis

case was mudo on ;iii affidavit by tho

plaintiff, uncontradicted by the de-

fendant, that the sole question was

one of law.

(//) I'oolcif v. IJrinr, 5 Ch. D.45S,

M. R.; 4GL. J.,Ch. 10().

(0 rorlf^v/,, J.,W. X. IST.J.'iOO;

Bitt. No. xiii. See Burthmek v.

Itaiisfurd, 28 Ch. I). 79.

(/) llrpidiiir of Jtiiliiiii V. ymmil

Bolirian Xariijutioii Co., 21 \S. !!

3G1. M. R.

(/) Ord. XXXIV. r. 1, sujuu.

{hi) Madlvi/ V. J'trh, L. II, 1 Q'

B, 444.



:lio sole question was

Trial of Qimfwm ,</ f.mu hj SptcM Case.

m\ tho ju.lgmont of tlio Court >nay bo cntorcl for tho sum so
agreed ..r iiHCort.uno.l, with or without costs, u.s tho ras., may bo
auJ oxociti.in m.iy is.stio upou sudi ju.l«„iout forthwith, unless
uthorwiso af^mod, or unless stayod on ui.poul" (ej,. Com. Law J'roc.

liy Ord XXXn-. r. 7, « Tlu-s order shall apply to oyory special
ca.so suited in a cause or matter, or iu any prococdiny iucidontal

liy r. 8, "Any special case may hereafter bo stated, for tho .amo
rurpn.sf..s and in the same manner as was provide.l by tho A.t l.i &
H\.ot.c..J.,,and tho same shall bo deemed to bo a special case
stated 111 a matter withm tho meanin-,' of this Order "

The Court may order tho case to bo amended, though ono of tho
parties refuse his consent to the amendment (/.)
An amendment will not be allowed after tho case has boon ai-iuMl

«Qd disposed ot (o) • but It there bo a mistake of fact in a case st"le.

lasJlir
"""^ disregard tho decision on tho 82)ecial

'Vli. nfS. C, CM. XXXIV. r. 5, "Either partv may enter aspcial case tor argument by doliyoring to tho proper olHcer a memo-
raiuliuii „t entry, m the Form No. 2o in Appendix G., am as f
any married woman, infant or person of unsouml min.l not so found
by inquisition bo a party to the cause or matter, producing a co v
ot the order gmng leave to enter tho same for argument.'^

^^
By On/. AAA/r. r. 4, " No snecial case in any cause or matterwhich a married woman, not feeing a party thereto in resS Sherseparato j.roporty or of any separate right of action ^by oragam.t her), infan

,
or person of unsound mind not so found bvmquis. ion IS a party, shal bo set down for argument without loayj

of hoLourt or a Judge, tho application for which must bo sun!ported by sufhcient evidence that the statements contained in 8u?hspecml ease, so far as the same affect the interest of suSnmn- odwoman infant, or person of unsound mind, aro true "
Similar leave was required to set down a case under 13 & u v

c. Jo, where a married woman, infant or lunatic was a party (sect 1 'L'Leave 18 oocainod on summons before a Master at ( 'hambeii r S'
\Tiore a female defendant married after tho case had bcSset diw 1or hearing, it was not necessary to set it down again (,? In oToc so (r), however, it was held that the proper course wis to cbscK'o ho order for hearing, and amend the case by Xin-. thehtoband, and apply for leave to set down again. ^Vllcro a infnn?tenant in tail was born after a case had been sot dow^! he beS*
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Amendment.

Entry of caso
for argumout.

Leave to cater
when neces-
sary.

('') See per liiiks, J., Yorkshire,

f_.
Co.y. Thv Rotherham LocalBoard,

-| L. J., C. P. 235 : Carpenter v.
irtr 8C. B., N. S. 200,236; 27
^;

J-, C. P. 78. Sod vide Mcrscii
W-.» >fr V. Jones, 8 C. B., N. tj.
1-4. See ^ntmnn v. Anchor Assur-
'W' ^0., 6 C, B., N. 8. 030. As to
tiie iimendiueut whore a uecessary
rwyhaa been accidentnlly nimt*-"d
"^Ilumubi/v. Tassell, L. E., 11 Eq!

{o)Ln re Ta,/tor's Estate, Tomlm
I

t'iderhay, 22 Ch. D. 49o ; 48
ij. 1. oo2.

\V^l ^9^fo *f'*''f^''""
V. n^atsoH, 1W. 1{. 229. Iu Llwes v. Elwei 90W.R 480, MR the Court aceepted

the statement of coausel as sufficient
evi.lenco ot the truth of the facts
stated lu tho caso.

B^\^''''''^""
"" ^''°^'-'"> L. R., 8
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Delivery of

copies for

judges.

Points.

Proceodiugs to

arguineut.

Part XIV. necessary party, the proper course was to discharge the original

order for sotting down, and amend tho special caso by makiii<,' the

infant a party (a). See further as to the practice when a child tos

born after a case had been set down, ante, p. 1032 [t).

Foo on filing. The foe on filing a special case for argument is 1/., which is paid

by a stamp impressed on special case where practicable, or other-

wise on tho prrecipe ; see Orders, post, App.

Tho plaintift' must deliver to tho Chamber Order Office two copies

of tho case for the use of tho Judges.

In one case, whore the plaintiff had failed to deliver copies of tho

caso for the uso of tho Judges, but appeared at the hearing, the

Court refused to hear him, and gave judgment for tho dofondai.t ;«;,

This judgment was afterwards sot aside on payment of tlicai<;3

thrown away.
Points for argument must bo prepared and doliverofl((').

The course of tho proceedings to tho argument of tho case is for

the most part the same as that adopted with reference to procee(liii»j

in lieu of deiuurrcr. As to which, see Vol. 1, <!h. XXV. Tliocas!

is inserted by the proper ollicor in the Special I'aper.

A special caso is heard before a divisional Court, where all parties

agree that the same shall be so hoard {ante, p. 17) ; otherwise ii is

heard before a single Judge sitting in Court {Judicatnrr Act, Is?),

s. 17, ((lite, p. 10, n. (c) ). The case comes on for argument beforethe

Court in its order. One counsel only on each side is heard. Upon

the argument tho plaintiff usually commences even in an aitiounf

replevin (,i-). The order for stating tho special caso, or tho ca<e,

provides for the form of tho order or judgment to be made or given.

Where tho answers to tho special case in fact dispose of the action,

the proper course is to take tho answers in the shape of a jmJgmat

making declarations to the effect of tho answers, tho action beiiij,

if necessary, sot down j^ro forma for trial on motion for judg-

ment (//).

An appeal lies against tho judgment (z). Tho judi^nnent or. a

special caso stated for the opinion of the Court by an arbitrator is

a final order for the purposes of an appeal (f<,) except, perhaps,

where only ono ol several questions is submitted by tho spodal

case(/))- it would seem that if a party do not appear in the

Court below, and judgment is given against him in his absence, he

,

cannot appeal, but must apply to tho Court below to rehear tho

case (c).

Appeal.

(s) Savage v. Stiell, L. R., 11 Eq.

264; 4nL. J.,Ch. 21(i.

(t) J'li/mcr V. Flinvcr, L. R., 13

En. 2o0: 41 L. J., Ch. 193; 18

W. R. 887.

(«) Lcftlii V. Moiiiiiiifftoii, Ex. D.,

May 26th, 1879.

((•) See form. Chit. F. p. G84.

he) 1 'igur v. Dudiiuvi, 24 L. T. 734.

(w) Harrison v. Cornwall Minerals

R. Co., 16 Ch. D. 06; 49 L. J., Ch.

834.

(z) Ante, p, 969- See C. L. P. Act.

1854, 8. 32, and sec tlio end of sect.f'

of C.L.P. Act, 18o2: /;//io«v.7W* I

24 L, J., E.\. 158 : ChunUr v. Zft-d

M. & W. G98 ; JM'urlbjii \. Suym
Canal Navigation (.'<>., 2 II. A: ^s.'M,

n. : Jlowilt V. Lonibiii Luck (V, 8

1

Jur., N. S. 676, Ex. Ch.

(a) S/iiilirooky. 7'///)W/,9Q.D.D.

621; ieL, T. 749; 80 W. K. W
(A) Collins V. VntrijofTMuiitm,

5 Q. B, D. 368.

((•) Allum V. Dickimon, 9 Q. B.D.

632 ; 47 L. T. 493. iSee ante, p.Sii.
|
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CHAPTER CXVIIT.

TRIAL OF QUESTIOIfS OF FACT WITHOUT PLEADIXGS («'

lixll.of S. C, Ord. XXXIV r 9 "Whr.n +i

them, they may, after writ issued nn^hnf •
^^° ^''"'^'^^^ ^^otwoen

,,uestion.s of fact without foruiul ffiW. i ,"'
''"'^' '^

m:.y be .stated for trial in an is e ifto £/, N^,*^

,'"'''
T^^'^^""'^

B.,with such variation.s u« circums ancos ,n ,!! -"'/'n
^^PP^^dix

i»uo may be entered for trial u d hS°l tho - ^^' '" '*''''

Under tlio above rule, -wlioi-o flio tao.4,v„
quctiou or 4ue,stious ot''fI avo to^o tr od'";!'^'''^^ 'V''

"'^'^^

onlor f„r the trial of thoso quest onswibmfi' ^-^^ ""'^ ^^^'"" ^'^

a saving of costs may br!XS ^nd P^.^f^^'Ss, and thereby
ddeated throuj^h the i.le li^ .?„ot\; "? 'V "'^^ '^^^V^l^'l ^i bein|
foot to bo tric^i; S ho Kn^^
cireumstancosof each ease.'' Sm,"'^,^° T ^'^ ^"^^-'^ the

Cn. cxviir.

Questions of
fact may, after
writ issued, by
consent and
leave of a
judge, bo
decided with-
out plead-
ings («).

.litkl „„„„\i,r , , i„tt i
1° Sa™'"""' »' «« parties,

kilV" ^l""
^^^''^^ *° '^0 pursuedpre ho pleadings do not snffi.

ttl'i mi"
"'" '"""' '" ^''*«'. see

") As to directing an issue to be

Agreement
may bo en-
tered into for
the payment
of money and
costs accord-
ing to the
result of the
issue.

When judg-
ment to be
entered and
execution
issued.

SftraTlT ""'? ') '^ compulsory
II iMtratiua, sec 0. L. P. Act IH'J
8- i, l>ost, Ch. CXXXVII '

'

((•) See the form, Chit. F. p. G87W See Doe r. DunU,, 6 c! B. 100.
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Proceedings
upou issue

may be re-

corded.

Costs.

Trial of Questiom of Fact without Pleadings.

wise agreed, or unless the Court or a Judge shall otherwise order

for tho purpose of giving either party an opportunity for moviug hj

set aside tho finding, or for a new trial." {Vp. Com. Law I'roc, A'-t,

1852, s. 44.)

As to the motion for judgment after tho trial of issues of fact, set

ante, Vol. 1, p. 756.

By r. 12, " The proceedings ujion such issue, as in Eulo 9 men-

tioned, may be recorded at the instance of either party, and the

judgment, whether actually recorded or not, shall have tho sauio

effect as any other judgment in a contested action" (e).

The costs are regulated by Ord, LXV. r. 1, ante, Vol. 1, p. G72 7\

(e) See Chanter v. Lcesc, C M. & Eohertsun, 17 C B. 548. As to tie

W. C98. present law of costs, see iiutc, th

(f) See Elliott v. Bishop, 10 Ex. LVII.
52'i ; 21 L. J., Ex. 33 : Hayno v.
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CHAPTER CXIX.

REMITTING CASES TO COURTS m HER MAJESTY'S DOMINIONS FOR
TIIEIB OriNION ON QUESTIONS OF LAW(rO.

The 22 .t, 23 T c 6a recites thut, "Groat iraprovomont in tho
administration of tho law would ensuo if facilities were afforded
lur more certainly ascortaining tho law administered in ono par

utThcS'"
' ^ '^"°''"'°"^ ^'^^""'^ 1'1'^'^'lcd in tho Courts of another

By sect. 1, " If in any action depending in any Court within hor
Majesty s dominions, it shall bo tho opinion of such Court that iH^
necessary or expedient for tho proper disposal of such action to
ascertain tho law apphcablo to tho facts of tho case, as adminis-
tered m any other part of her Majesty's dominions on any point

I

oinvhich the law of such other part of her Maiestv's domi.'fnVl Ja
I .liferent from that in which theWt is situatJ fshairborm;
:
tent to tho Court in which such action may depend, to direct a case

,
to be prepared, setting forth the facts, asUo.i) may L ascoi^S
by verdict ot a jury or other mode competent, or may bo ag 'oodupon by tho parties or sottlPxl by such person or persons as^mav

I

have been appointed by tho Court for that purpose, in the event df

I

the parties not agreeing; and upon such case being approved o by
I

such Court or a Judge thereof, they shall settle the quSons ofkw ansuig out of the same on which they dcsiro to ha o tho
...pmioiiot another Court, and shall pronounce an m'der lemitthi'te same together with the case, to tho Court in such oS par!her Majesty's dominions, being ono of tho suporioi CouJL
thereof, whose opinion is desired upon the law administered byhem as apphcablo to the facts set forth in such case, and desiringhem to pronounce their opinion on tho questions subm ffp,1 ff
hem m tho terms of tlie aA ; and it shall Srcomp ten to "ny oftheparties to the action to present a petition to the Court whoso

Zr^^l ^" ^°
S^^-'^""'^'

P^?J'^"S such last-mentioneS Court tohear parties or their counsel, and to pronounce their opinionhereon in terms of this Act, or to pronounce their opinion wftS
!

hearing parties or counsel; and the Court to which sSSShaU be presented shall, if they think fit annoint an onX^fn, f
hearmg parties or their counsel on such case^and shall thot^f"'
prenounce their opinion upon the questions of lat Smh T^Sby hem which are submitted to them by tho Court ; and in orderto their pronouncing such opinion they shall bo oAtSod ?o t^knsuch further procedure thereupon, as to them shai seem jLp^^^^^^^^

Chap. CXIX.

Courts in one
liait of lier

Majesty's
dominions
may remit a
case for tho
opinion of a
Court in any
other jiart

thoreof.

, ^ (") By the 24 V. c. 1
1 , tho Ruporior

j

i-wiils within her Majesty's doiui-
moiis may remit a case to a Court
ot any foreign state, witli which her

M^j<^.ty may have , ..;c a couveu-
tion for t uit i)ui7)ose. /or asccrtaiu-
nient of tlie law of such state.
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How opinion
to be iiutheu-

ticated.

Opinion to be
applied by the
Court making
the remit.

Her Majesty
in council or
House of

Lords on ap-
peal may
adopt or reject

opinion.

Interpretation

of tcnns.

By soot. 2, " Upon such opiuion being pronounced, a cnpy

thereof, certified by an officer of such Court, shall bo given to euci

of tho parties to the action by whom the sauio shall bo icquirod,

and shall bo deemed and hold to contain a correct record of suti

opinion."

By sect. 3, "It shall bo competent to any of the parties to the

action, after having obtained such certified copy of sucli opiiiluu,

to lodge the same with an officer of tho Court in which the adiia

may bo depending, who may havo tho ofiicial charge thciwif.

together with a notice of motion, setting forth that tho party will,

on a certain day named in such notice, move tho Comt to applv

tho opinion contained in such certified copy thereof to tho facts stt

forth in the caso hereinbefore specified, and tho said Court skU
thereupon ajiply such opinion to such facts in the same luaniui a?

if tho same had been pronounced by such Coiu't itself u]jnu a ta-e

reserved for opinion of tho Court, or upon special viirdict nf a

jury ; or tho said last-mentioned Court shall, if it think fit, nkr.

tho said opinion has been obtained before trial, order such uiiinion

to bo submitted to tho jury with tho other facts of tho cutc as

evidence, or conclusive evidence as the Court may think tit, of 'h:

foreign law therein stated, and the said opinion shall be so sub-

mitted to the jury."

By sect. 4, " In the event of an appeal to her Majesty in council

or to tho House of Lords in any such action, it shall bo couipitiiit

to bring under the review of her Majesty in council or in the Ihiis

of Lords, tho opinion pronounced as aforesaid by any Court wlio^e

judgments are roviowablo by her Majesty in council or by the

IIouso of Lords, and her Majesty in council or tliat House may

respectively adopt or reject such opinion of anj' Court whoso judg-

ments are respectively reviewable by them, as the same shall uppear

to them to bo well founded or not in law."

By sect. 5, "In tho construction of this Act, the word 'action'

shall indudo every judicial proceeding instituted in any Cuurt,

civil, criminal, or ecclesiastical ; and the words ' sujicrior Court;,'

shall include in England tho superior Courts of law at \\'(A-

minster, the Lord Chancellor, tho Lords Justices, tho Master of tlie

EoUs, or any Vico-ChancoUor, tho Judge of the Court of Admiralty,

the Judge Ordinary of the Court for Divorce aiul Matrimonial

Causes, and tho Judge of tho Court of Probate ; in Scothiuil, the

High Court of Justiciary, and the Court of Session,acting by oitluT

of its Divisions ; in Ireland the Superior Courts of Law at iKibliii,

tho Master of tho Eolls, and tho Judge of tho Admiralty Court, and

in any other part of her Majesty's dominions, the suiierior Courts

of Law or Equity therein."
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CHAPTER CXX.
TAKIXG EVIDEXCE IN MATTERS PENDING BEFORE FOEEIGV

TRIBUNALS.

Act that any Court or tribunal ot^ comZenTiS^ C^^
forei-u country, before which anv civil m^n!.

•^""^^'I'^tion in a

pending, is desi^us of obtSilg" L tStilnHrrdaS ,ff
''"'

f
matter of any witness or witnesses wif^inf^^•• 5 5""^ *° ^"ch

first-mentioned Court, orS^tro Cwt'-hthCw^^^^^^ ""'
or of «uch Judge it shall bo lawful foi S Comft Ju! "o^fnorder the examuiation upon oath, upon intorroffatoiies or of).

^
before any person or persons nailed in such ofder of ZiT^""'
or witnesses accordingly; and it shall bo I ,n,y,,i ]' "i^^i^J^ f'^ness
or judge, by the samo^ordoi- ortr Vu h^J^'^L ^^ f,n

^^""^'^

other Judge haying authority under this Act bvnni^f "' ^"^'

order, te command the attendance of any Srson to^bo'l.
'^","-

*

such order, for the purpose of being examined mtV,o
''%""»ic<l m

any writings or other documon s to bo S" ? •
l"'°^^ction of

and to givcrall such direetiZ as lo tlio time X^'^
'" ^^ °"^<^^>

such examination, and all SC mStortn!:
1'^'^'^°' "!?,fl "tanner of

mx appear reasonable and i^^st ,, ^
connect^ed therewith, as

enfJJin like ~VrL^^r ade'iLrh C^^f?
"\^^'«

as such by her Ma esty or i^^^i Jl, ^
^'^''"^'^ P°'''°^"' ^^^eiyed

agent, thc'n of the'rn^Al^lenerar^r^tnsuroranr' ""^'r^'''power at London, receiyed and a, n?^tfn7n \ V ^"^""^ ^'""'"'Sn
that any matter in relation ^nth T ^',"'^1' by her Majesty,

^tness or witnesses to wbnn. +1.
* '"r ^ ^^ testimony of tho

ovideucoofth SrsoStmed biS''''°^ ''^1^''' '^^^^ ^o

take^SrLminSi r ^^tnSr/es b^ '^'"^^ ^'^^^'^^^ -^^-^-'1 to

«^ t.s Act to t^:^^:^£^:z:f:^

Chap. CXX.

Order for exa-
mination of
witnesses in
this couutiy
in relation to
any civil or
commercial
matter pend-
ing before
a foreign
tribunal.

Certificate of
ambassador,
&c. sufficient

evidence in
support of
application.

Examination
of witnesses to
bo taken upon
oath.
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Tart XIV.

Persons gi\'ing

false eviilonco

guilty of per-
jury-

Expenses of
witnesses.

Persons to

have right of
refusal to an-
swer questions
and to produce
documents.

Certain Courts
and judges to

have authority
under this

Act.

Order for exa-
mination of

witnesses out
of the juris-

diction, in re-

lation to any
suit jiending

before any
tribunal iii licr

Majesty's pos-
sessions.

•witnesses or affirmation in cases whoro affirmation is allowed hv

law instead of oatli, to bo administered by the person so authorizwl;

and if upon such oath or affirmation any person making tlio siimo

wilfully and corruptly give any false evidence, every periioii so

offending shall bo deemed and taken to be guilty of perjury,"

By sect. 4, it is provided, " That every person whoso attciidar.a'

shall be so required shall bo entitled to the like conduct money uiul

payment for expenses and loss of time as upon attendance at a

trial." {See Vol. 1, p. of)2.)

13y sect. 5, it is i)rovided, " That every person oxaminuJ uiuk

any order made under this Act shall have the like right to wimk
to answer cjuestions tending to criminate himself, and other question!

which a witness in any gause jjending in the Court by wliicli or liy

a Judge whereof or before the Judge by whom the order for exaiiii-

nation was made would be entitled to : and that no person shall U
compelled to produce, under any such order as afoiesnid, aiiv

writing or other document that ho would not bo couijiellable to

loroduco at a trial of such a cause."

By sect. G, "Her Majesty's superior Courts of common law jt

Westminster and in Dub/in respectively, the Court of Session iu

Scuthtnd, and any Supreme Court in any of her Maj(>sty's colonu's

or possessions abroad, and anj' Judge of any such Court, tiiid every

Judge in any such colony or possession who bj' any order of litr

Majesty in council may be a]ipointed for this purjiose, shall res])ec-

tively bo Courts and Judges having authority under tliis Act"'/!!,

The 22 V. c. 20, recites, "That it is expedient that facilities

be afforded for taking evidence in or in relation to actions, suits

and proceedings pending before tribunals in her Wajcsty'.s do-

minions, in places in such dominions out of the jurisdictiou of such

tribunals " {b).

By sect. 1 ,
" Where upon an application for this pm'pose, it

is made to appear to any Court or Judge having authority uuder

this Act, that any Court or tribunal of competent juiisdiction in

her Majesty's dominions has duly authorized by counnission, older

or other process, the obtaining the testimony in or in relation to

any action, suit or proceeding pending in or before such Court or

tribunal of any witness or witnesses out of the jurisdiction of sucli

Court or tribunal, and within the jxirisdictior. of su(di first-mention«l

Court, or of the Court to which such Judge belongs, or of such

Judge, it shall bo lawful for such Court or Judge to order the

examination before tho person or persons appointed, and in nianuor

and form directed by such commission, order or other process as

afcn'csaid, of such witness or -witnesses accordingly ; and it shall !<

lawful for tho said Court or Judge l>y tho same order, or for such

Coui-t or Judge, or any other Judge having authority uuder this

Act, by any subsequent order, to command the atti.'udanco of any

person to bo nameil in such order for the purpose of being examiueJ,

or the production of any writings, or other documents tn lie

mentioned iu such order, and to give all such directions as to the

time, place and manner of such examination, and all othei matters

(«) The rest of this section is re-

pealed by hlat. it & 1.3 Y. c. .59.

(//) See C & 7 V. c. 82, noticed

Vol. " p. 5.')1, as to compelling the

attendance of a witness under a

commission when he is iu Seotlaiiii

or Ireland.



Examination of Witutsaes,

connected therewith, an mav mmoo.. ^„ 1

1

such order may bo onforcSP.uTn?! f-'TT^^' ^'J^ ^«*' a'"* any
,u like manno/as in ^'^^IZian^otZt:"^:^^^^^^
iu a cause depending in such Court or betzt'su^SjudS*"''

''"^^'

such exauunation wilfully afrcornmtlvXr'^' "t?
'^''^" "I'°"

shall ho deemed and taken^ to bo S^Iv^hnv^ ^''''° ^^'^'^^^'^°'

J^3hi;;s!tdS^'o?Sirsjcr" ^^r-^^ -^-
havo the like right to rofuso to o,

^ '' as aforesaid, shall

"iminate himself^ and o£ questicrwhio^f''""^.^ '°'"^"^^ *«

cause jieuding in the Court bvN.^r ^ ^ r
Y'tness in any

before the Judge by whon tho onl, V"'
'^J' ^J^'''?" thereof, or

vould be entitled torand that , rn
'

°-^rj,"'l"°^ ^^« "^'^de,

produce under any sucrordor as af, Z?, 'Y^
''«. eompellod to

^locument, that hoVould notL compelh 4 to^i.^T"^^'
?^' "^^^^

of such cause."
^-umpeiiaoio to produce at a trial

>co«„my, and any supreme CoSt in nS^ VX ^Tr'*-
"^ ^'^^^i"" "^

or possessions abroad anTxnrJudl y.nl-
?^^^

Judge in any such colony or po sfssion^LT ^"'''^'
f"^^ ^^^^''^

Maesty in council, may be^anSfp] f t^'-
''^'^y 0^'^°^ of her

g^tU be Courts aL ^uS^S^^tSrSr^H

common law at ir.^^n/X =0 f^r
°„ ^? f

"'^?''« "^ the Courts of
the Lord Chancellor ofSland w th fbn

''°'
^.° ^"^^^'^'*' ^^^^ ^^^

«{ges of the Coxuts of common law a Sn'"' f *^" °^, ^^^^

to Ireland, and for tw3 of the Jud^^ ^ Tu o ' \° *'''' ^« ^^^^tes
far as relates to Scotland anS f,n fSe chin?" ^"^'i* i ?°^«^°^' «"
Supreme Court in any of her Ma e!fS T ^^^^^ ^"^8° "f the
abroad, 80 far as relates to such rvJ^i^ *'°^°'''.^'' °'' Possessions
rules and orders a shal TLcessafv^or^ ^' ^''''^' '""'^
to the pronsions of this Act and Snf•P™?^ ^°^ ^^^^°& effect
the same."

^''^' *^" regulating the procedure under
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Persons falsely
swearing
guilty of per-
jury.

Expenses of
witnesses.

Witnesses may
refuse to an-
swer certain
questions, &c.

What Courts
to have autho-
rity under the
Act.

Power to
judges to
frame rules.

cA.r.-voi,. II.

\ 3
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CHAPTER OXXI.

INTERPLIlADEn.

Pabt XIV.

SECT
^^**^

I. Eelief of Persons in general

against Adverse Clams ..lioi

II. Helief of Debtors from Ad-

verse Clnma of Creditor ami

SECT. fiOE

Assignee of Belt 1SC5

III. Relitf of Sheriffs ami ulkt

Officers
3fij

In what cases

relief may be
granted.

Sect I -Eelief of Persoxs in general against Advei:se

°^^^'
Claims.

to the same suujt.^
.statute were suppl.miontuil k

therein, ^^^^^t^^*^,
P^^J^^f°i8 jc! The Statute Law Eevisiou uiul Cmi

the Com.
^''^/^^-..fl ;], 47>. ,. 49), repeals the whole of theAm

Px^eedure Act ^S*'^^

^f ^/the provisioiL of the ConU.uoVr..M.

1^6:^ii^tointorph.aae.o^l^^^

'h\ ..Where the person seeking relief (m this Order called tk

^^
applTcant' \s under liability for any debt, money g

J,

S&eli, for or in respect of which he -^^T^^l
sued by two or more parties (111 this Oulci lalltd tie

^iV;,-nnTftc,> inakin" adverse claims thereto :

Tf the High Court, and claim is made to any money, goo

nr Vhattefs taken or intended to be taken ui execut.o

charged mth the «ecuUo„ of
y^^^^l:^'^'^:^^ te i

LVII. r. 11 (post, p. 13M) treats t'i

the same siibjuct-nKitter.(a") It is not clear why sect. 17 was

excluded from the repeal, since Ord.



AGAixsT Adverse

In ivhat Cases IteJie/may he granted.

that he does not collu.le w h^ anv of ?LS ^^^^^'^'-Kes or costs,

^llin, to pay or i^'^ns^v\ClSi}^^^^
dispose of it as ho may bo diroctod

"*"''^^i mio i^ourt, or to

The rival claims must rolato to tho same subjoct-mattor (d'\ bnfthev need not bo co-oxtens vo (v) 'I'hnu wliJ.„
"''*"?' W <

out

goods and tho other for the nrico of tVm ^ll
"""^ ''^'''!" ^'^^ ^^'^

v 1 u I ii, i- ,.^""' '-'''^™i tno order waHrpfnifirl /" /'^ •

but where both parties da m tho eood ^ but rmn oiHi • ^^^^f^^ U),

an issue was ordered between tho two plaintiffs to Vrt r,!I,^?i
'

of them was lawfully entitled to locoC on tho bil S W^^
the assi-noo of a bankrupt factor snml itr.

^}^^^'J]\ Where
haukrup't to defendant, alfd T hid Sv clafS tho

^^ '^^
as haviuf? been tho consignor of tlio Sods it wa, V, n fr^.f

'

defendant was entitled to^ho benefit^oTt ntrp^eatVrufomIn a joint action of trover against two defendants, S^of them w^^^^cWims no title to the goods maybe entitled to intc.Tload f/P Thorule does not apply where the applicant obiim^ nntl ? ^}'- \^°

Court of Chancery that rSf coulY i'of ^J, J V/^^**''^ ^^ *^®

»s.t .» ,i,o thought Wndi„Trth1*Zt ta"S,It(S';

(A) The words of the rule appear
to show thiit tlie mere fact tliat the
right IS clainiod or supposed to be-
long to a third party is not sufficient
reasou for cxpcotinrr that ho will sue
lor It. borne reasonable ground for
expectmg that tlie third party will
sue must he shown to satisfy the

f n .r""'/"^ V. Redman, W. W.
«D. 3(0

: Ilarrimi v. raunc, 2
Hodges, 107. lu the former case,
M'nrfys, J says, "It is necessary
that something more sliould appear

,

on ho afhda^-its than the more words
i
M the Act that some third party is

I expected to sue."
^

I ig|)

See Ord. LVII. r. 2, post, p.

^^^'^Vt^\SL^""J^ 14 M. & W.
I ]!,

' \h ^,h 2'^0
: Smith V. Sauu-

ien, 3/ L. T. 359: Wright y Free-

1»,(,.,48L.J.,C. P. 276.

4s

JJ:hf''"'i^ "" ^''^"'!/> supra;
IH-iffht V. IrvemuH, supra.

« r'T"" ^- *'''''' 'J Dowl. 193.

01.K f"'"'/""/-
*/mi^ 4 M. & Gr.yio

; 12 L. J. 0, P. 112 A r?
see CrW/^;, v. Zf/s/^rf, 6 Jur.' 733°a
case of deposit with bankers: akd

oOl
; 12 L. J., Ex. 242.

ggW (Gladstone v. 7/7*j^^, 1 Hodges,

90^'^'^ ^'''/«7 7- -»«n-o«, 6 C. B.

(0 Eule 2, post, p. 1358.

,.;,?',')
^^tenhorough v. «. Zii^^,?.urns IhckCo 3 C. P. D. 450, 454

;

mix&: Braddick v. 6^«j/a, 2 M. &
Sc. 131 ; 9 Biug. 84.

' " ^'^- «

N^«^
^^Pi'^'l/^'-'f' • C«/&y, 2 Dowl.,

(o) Crnwsha,/ v. TAon/^ Mvl& Cr. 1 ; 2 Dowl, N. S. 8r . ^
(/j) 7V /«;•,/? V. Cnmpbeft, 12 M. &

1355
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Paet XIV.

When titles

have not

a common
origin.

Iiitirpkuder.

l,ut it was aiuco hold not to l.c 8(.( ;-). Whoro an acti..n of tmvr

was brought for goock doi-ositcl with the .U, ondants, wUn nv..,.

daimod bv B.. who did not api.oar to a rulo calling on lu,u „

interplead; the Court barred B.'h claim 'Uid made an order us to th.

delivorv of tho goods to the plaintiff, but held that tho stat. 1
,

;.-

IF. 4, 0. 58, dill not prevent tho plaintiff trom recovetnif; h.s

special damage, if any (-/). A party may apply lor relief, altl,ou.-h

ho claims a lien on the goods against all parties r), i he cuns.nt to

relinquish the lien. A defendant who is sued lor the recovery .1

property in his possession, in which he has no interest b it wlmh

fs claimed bv a third person, cannot apj.ly to be reliej-Ml, u l.j, h,,s

taken an indemnity from the claimant :
tor he has thereby kW i-

fie<l himself with the claimant (.s), and he rule expressly exdud,.

dofendauts who coUndo with tho third party, liut the
.;

aiiiiunt

who has himself given tho indemnity cannot insist on i «s ai,

obicction to tho application to interplca.l (). So, it a .letcnd.u

ofhciously interposes in tho affairs ot another and so h.s i'l-H;';d

himself in a difficulty between adverse claims, the ourt will, mits

discretion, generally refuse to rolieyo l"ni («)• A lorei^utr muy

take advantage of the rulo and interplead (v). And a ium'^m

residing abroad mav be barred if, after due service ot the summ.,u^,

he refuses to attend (x). Tho statute did not extend to cases m

which tho Crown was a party (»/).
^ , ,, ,, y ,

,,
,

,

Bv Orel TVII r. 3, "Tho applicant shall not bo diseiititlod to

relief by reason only that tho titles of the claimants have not ,i

common origin but aro adverse to and independent ot one

another" (z).

W. 277 ; 1 D. & L. 397 :
Ho-ton v.

The Earl ofUcron, 4 Ex. 497 : Li>i(f-

sftj V. Barron, 6 C D. 291 : James v.

I'ntchard, 1 M. & W. 216: Furr v.

;r«n/, 2 M. & W. 844. . „ „„
( ») licit V. Hayes, 1 H. & C. 718

;

32 L. J., Ex. 129: Taiiiier v. Euro-

pean Bank, L. R., 1 Ex. 261 :
Alien-

borough v. Hi. Katherine*s Dock Co.,

supra.
, n 1 n

(q) Lucas V. The London Dock Co.,

4 B. & Ad. 378 : Attcnborough v. 67.

Kalherine's Dock Co., supra. As to

the Act applying tc an action for

unliquidated damages, see Walter v.

Nicholson, C Dowl. 517.

(r) Colter v. Bank of England, 1

Dowl. 728; 3 M. & Sc. 180: Brad-

dick V. Smith, 9 Bing. 84 ; 2 M. &
Sc. 131. See Attomrough v. St.

Katherine's Dock Co., supra.

(s) Tucker v. Morris, 1 Dowl. 639 ;

1 C. & M. 73.

U) Thompson v. Wright, 13 Q. B.

D. 632.

(m) Belcher v. Smith, 9 Bmg. 82

;

2M. &Sc, 184.

(f) Per BramweU, L. J., Alien-

boroHoh V. St. Kathcrine\i Dock Co.,

3 C. P. D. at pp. 454, 455.

(x) Credits Gerundcuse, Umitdy.

n)«7/'m/^12Q. D.D. 171; o;jL.J,

Q B 142; 32W. K. 414: i'(((wi«v.

Campbell, 12 M. & W. 277: aud see

Lindsci/ V. Barron, 6 C. B. 2'Jl.

(i/) Candi/ V. Maiigbam, 1 D. iL,

746; 7 >^c. if. 11.401.

(;) This corresponds w:thsect. 12

of the C. L. P. Act, .StiO. The

following cases wore derided lioi'ore

this enactment. Se<> ">',,//')/ v. Svlmii,

14 M. & W. 800, as to tlic .'.ct apply-

ing where actions brought for the

price of goods aud also by a third

party to recover the value of Iheni

in trover. And sue Janus v. Pnc/n/M,

7 M. & W. 216; 8 Dowl. 890: Tiimr^

V. The Mayor and Corpordtmu «/

Kendal,'! D. &L. 197; ISM.i^V

171, where an action was brought on

an express contract. See Jlnker v.

Bank of Australasia, 26 L. J.,C.l.

93, wliere there was a question a»

to the capacity of a party to in-

dorse a hill. Urant v. Fn/, i Uowl.

1:55, where there was a iwitestea

claim to a reward advertised for tne

appreheusiou of a iVlou; '••:•''•

lee, 1 Hodg. 204 : Jjalloii v, Mtdlf

H. Co., 12 0. B. 45H, where an action



CitAr. ex XI.

//' >'l„lt <;,H(:< III I!,'/ 11,11 11 hf ijrdHtnt.

Tiio (l..fi'iML.nt had .untiactod with tlio plaintiif lor tho complo-
t„m ot snmo buihh.if,' works hy tho Litt-r; tho ])hiiiitifT did tho
w.rk 1111(1 reccivod jtart iiayiiiciit; bcforo tho rcsidiK* duo uiidor tho
fontruct was ])aid,('. chuiiiod tho in.moy from tho dofoiidunt, iil-
logiii;, that tho plaintirt was morcly his agont in making tho con-
tract :

liolil, that tho (lolon(hiut, who was willing to pay tho nionov
to tho rifjht party was ontith'd to roliof (r<). Tho dofondant wus
intrusted hv th(! phiintitY witli fmiiituro, &o., to soil for him bv
aiictiim, luid tho dofondant liaving sold, and botwoon liOO/. and iOO/
of tho procoocls bomg ntill in his luinds, tlio dofondant rocoived a
notice trma a. that sho claimod tho goods; an action having boon
brought l)y tho ])laintitl against tho defendant to recover thebalaneo
in his hiiiuls, tlio defendant sought to deduct his charges for com-
mission, .^c, and asked for an interpleader order botwoon tho phiin-
tiff iiml G. as to tho residue

; CI. was willing to allow tho defendant
his charges, and to tako tho issuo : Held, that an order us prayed
niifrht be made (()).

" •'

Etloct inay now bo given to otiuitablo as well as legal claims
titles and iutore8t8(c).

The Application for /Mipr.]—Tho apidication for relief is made
by a suiunians {d), returnable before a Master at Chambers (e)
By r, 5, " The ajiplicant may tako out a summons calling on tho

diiimants to ni)pcar and state tho nature and particulars of thoir
claims, and either to maintain or relinciuish them."
Foimoily, the ajiplicatioii for relief could not bo made until after

an action had been actually commenced, as tho statuu 1 & 2
II. •), c. o8, s. 1, ()nly onqiowered a defendant to apply, but it is
submitted that under tho above rule (r. 1, supra, p. i;5o4) tho
aiiphcation may bo made without any action Loing actually com-
lueuct'd, V/hero tho ajiplication is made by a defendant in an
actum Unl. I.VIl.r. 4 provides that, "Where tho applicant is a
defendant, apphcatjon for relief may bo made at any time after
scnico of tho writ of summons."
Leave to servo the summons out of tho jurisdiction on a foreigner Service out of

may bo obtained oil an ox parte application
(/ ). jurisdiction.

The applica-
tion for relief.

—How made.

Wlien to bo
made.

was bi'ouglit against a railway coni-
Muyfordividcnds which wore claimed
by a tliird i):irty : Xm-taii v. Mootlii.
:Dow1. .Wi.

(") Mi'iimU V. AmjcU {Cdhirbj
tin ima II I), ,'i2 L. J., Q. B. 14.

(«) Hist V. Jfiii/,.s, 1 H. 6c C. 718

;

32 L. J., Kx. 129: Tfiiiiur v. 'J7,f

Kurvpfiin liind\ L. R., 1 Ex. 2(il ;

35 L. J., Ex. 151, where an action
was brouglit to recover a policy and
also Bpocial damage.

(() Jad. Act, 1873, 8. 24, sub-s. 4.
The efforts niado to introduce into
the C. L. P. Act, 18G0, provisions
giving the common law Courts power
to dfal witli equitable rifrhts, were
unsuccessful (see per Willvs, J., 13
C. B.. N. ,S. 'n'i) : and jt w.as .lernrd-
ingly held that the titles of both tho
claimants must be legal, and that an

equitable claim could not be tho sub-
ject of an iutei-idcader summons:
Jliivnt V. iSheldoii, 13 C. B., N. S.
7oO. Kocently, liowever, tliis was
doubted, and effect given to equitable
claims : Jiiixihii v. I'dpe, L. 1{ 3 Ex
2G9; 37 L. J., Ex. 137: JJiiiicn,, v."

Cas/iiii, L. I{., 10 C. P. 554 ; 44 L. J.,
C. 1'. 225 : luKjlrback v. Mxoii, Id.
C45 ; Id. 39(i.

{<!) See a form of summons, Chit.
F. p. 092.

(() Formerly intorjileader was ex-
cluded from tho jurisdiction of a
Master. By the Rules of November,
1878, a limited jurisdiction was con-
ferred. Under the present rules tliero
is no limit, -^eo Ord. LIV r 12
post, Ch. CXXill.

(/) The Credits Geriaideuse, Li-
mited V. Van Weede, 12 Q. B. D.
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Paiit XIV.

The affidavit

in support (<?).

The hearing.

Jnterpkader,

Affidavit I'n «»p/50/-<.]—Tlio application must bo aupportodly an

affidavit (e).

By It. of S. C, Ord. L VII. r. 2, " Tho applicant must satisfy tho

Court or a Jutlgo by affidavit or othorwiwo—

(a) " That tho applicant claims no interest in tho siibjcct-matto

in dispute, other than for charges or costs ; and

(b) "That tho applicant does not coUudo with uny of tho

claimants (/); and
(c) "That tho applicant is ^dlling to pay or transfer tho .subject.

matter into Court or to dispose of it as tho Couit or a

Judge may direct."

The affidavit must statu so much of tho facts as is neccswiry tu

show that tho case comes within Ord. LVIL r. 1 [aupm, ]i. l;j"jt;,

and to satisfy tho re([uiroments of r. 2, snimi (</). If iimdo in

an action, it should bo intituled in it (A). If mudo in scvoml,

under r. 14 {post, p. llJdO) it should bo intituled in thcia i U, Jt

not made in an notion, it should bo intituled, " In tho mutter of an

interpleader application by {tlipujifliaiut)." It shunld stat"

what proceedings have taken i)lttco in tho action, if any (/).

Hearing of the Application -I—Tho application may bo heard

before a Master (A-). On thu return of the summons it will iia

called on in tho usual way.

If tho claimant or one of tho claimants does not appear, or if lieap-

Ecars, and does not persist in hisclaim, an order will ho luadu ugaiiist

im, barringhim from prosecuting hia claim against thodofeiulautX.

If tho claimant is desirous of ujipearing on the summons, iin or

somo ono on his behalf should make a short affidavit of the nature

of his claim {m). If tho claimant appears and persists in his claim,

an order will be made, that ho be made defendant in the iictinn, if urn

bo pending, instead of tho original defendant, or that an issuo be

tried between tho plaintitt' and the claimant to decide tlio rijrlit

;

and that, in tho meantime, tho subject-matter in dis]mto bo

deposited in somo safe custody, usually in Court («)• With the

consent of both claimants, their counsel or solicitors, or ou tlic

request of ono, if having? regard to the value of thr ubjc^t-mattT

in dispute it seems deslrabl'' to do so, tho Master may disj'jit of

the merits of tho claim, and determine the sam , ii; k .5 iiu;..j:y

manner ((>). Whero the (luestion is ono of law, ,.iii! '\ I'acwure

not in dispute, the Master may decide the question or order a

special case to bo stated for tho opinion of tho Court (/)), The

Master may refer tho matter to the Judge at Chambers. An apjical

'r 53L. .T., Q. B. 142; ;.2 W. R.
»;•> Va' '>' Kf>>^ *'•

•
lnhicorth,

';'.K. '•'•*i, 58; Bitt. Ch. Cos. 202.

,,>• ,„^v the form, C^it. F. p. 693.
'

f^j See Mandy -. ' Jiaso)!, L. R.,

4 C . ,-i47 : Belcher v. Smith, 9 Bing.

82.

\g) Webster v. Delajield, 7 C. B.

187.

(/() Parieme v. Pennell, 7 Scott,

N. R. 834: Levi v. Cnyle, 2 Dowl.,

N. S. 932.

(0
N. S

31

Frost V. Uei/tvooil, 2 DoivL,

801.

/r) See ante, p. 1357.

7) See r. 10, infra, p. 1359.

m) Powell V. Lod; 3 Ad. & El.

( : Webster v. DeUiJhh), 7 C. B.

187. There appears to be no ne-

cessity for any affidavit by the

plaintiff : Angus v. Woolioi, 3 .M. &

W. 310.

{>•) See r. 7. infra.

(o) See r. 8, infra.

(,p) See r. 9, infra.
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1809

Chap. CXXI.

Stay of pro-
ceedings.

When the
claimants
appear.

IhariiKj ,,/the Ajtpllcntion.

\m from tlio docisioii on the summons (<,), unless it is Jisnnsnrl
„f .um„mr.ly under -.</. / ,'// ,. « (/./;,(; As tho ^n.n SH
thoiylu.i 1.S .!,scrot.,.nary, r ho Court of Appeal will not genomlly

,u an actum Iho ( .nut or a Judgo may stay all fuiWr procoodines

;:v (inl. LVII. r. 7, ''If tho claimants appear in pursuance of
to Humnu.ns. he Court or a Ju.lj;o may order either thatSnv
rluUMant he made a detend.n.t in any action already conuaence.l i
nspect ot the subject-matter m dispute in lieu of or in a.ldition o
tlu. .],p .cant ,,r that an issue between tho ch.imants bo stated
anil tncl and m tiie la tor case nmy direct which of tho claimants
i.< tn bo iilanititl, and which defendant " (r)

""ims

TLomd.;rs,.l,stitutin« thoclainuint for the defendant is #o. 51

lwl?'>^2'•(I^ '' ^''°'° '"""'^ ''interpleader

liy r '.),
'• Wlieio tho question is a question of law, and tho facts

are nut ui dispute the Court or a Judge may either decide tho
4uest.on without directing tho trial of an issue, or order that a
.^liw'iul case bo stated tor tho oi)ini()n of tho Court If a snen;,,!

Eeto.'-
'"'

"
Order XXXiV. shall, as far as appliJibb, Sj-ply

This rule corresponds with sect. 16 of tho Cm. Law Proc. Ad
iMjU.^^As to tho ].roccediM-s (,n tho special cuso, see ante, Ch.

By /^. nf .S'.V'. />,•,? / 17/. r. 8. " The Court or a Judge may
wi h he cmscnt of both claimants or on the rcHjuest of any claim-
ant, It, having regard to tho value of tho sul)ject-matter in dispute
It seems desirable so to do, dispose of tho merits of their claims'

m'a bo'-'ll'st "l'r'°
'" '' *^""i"i'^ry manner and on such terms as

:

Astoai.poalmgfrom the decision in a summary manner under
I tlusrulo. s«y/f«^, p, l;5(>4.

^ "uuci

ByUrd. LVII. ,-. 10, "If a claimant, having been duly served WhereU.th . smuinons .,lhng on him f, appear and niaintail orTe- Saut doe,
hmj i-h,

1 IS claim, C/O.S not appear in pursuance of tho summons "°t "PPear or
nr. iiiivino. ,n,„o,„.o,l „.„/w. „, , . . .. "^'

does not com-
ply with order.

Where tho
question is one
of law.

Summary
decision.

IleijU'ood, 2 Doivl.,

I '; ',
,

11 '" i'liioiiiunu oi [lie summons
or, liuving appeared, ne,jled, or re/uses to comph, with any oEmade ultor his appearance tho Court or a Ju.lgo may Lake anorder declaring him, and all persons claiming under him foi everarredagamst the applicant, an.l i.vsons claiming undeTmm IZ

jtb^rde^i^shullnot affect tho nglits of the claim'ants asten
^Vhen a Master makes an order barring a claimant under this

, ('/) Wr'tiiht V. Frermau (0. A.), 48
IL.J. C. k276; 40 L. T. 134, 358.
ISce Wf«*Y,v V. MufifUL 7 C. B. 187

lif. 10 M. & ^V. ooG : Drake v.
|;/™;H2M..^-n 270. I3ut see post,

j^
,„.,4, wiiero uu appeal lies Iiom

Ithe Judge's order: Walker v. Kerr,

12 L. J., Ex. 204 : Kirke v. Clmke

Dowl. 244.
'

(r) Se° form of order, Chit. F. p.

(') This corresnnnda W'*h °c.ci 14
of the C. L. P. Act, l8607 See theform of order, Chit. "p. p. 695,
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Part XIV.

Power to make
one ordor iu
several causes
or matters.

Power to
transfer in-

terpleader
proceedings to

County Court.

28 & 29 Vict,

c. 99.

30 & 31 Vict.

c. 142.

Issue.

Security for

costs, &c.

Interpleader.

rulo, ho has no power to make any ortlor as to tho costs of the

action in which tho interpleader summons is taken out(<).

Power to make one Order in several Causes or Maiti'rs.]~V,y

Ord. LVII. r. 14, " Where in any interpleader proceeding it {,

necessary or expedient to make one order in soyoral causes nr

matters ponding in several Divisions, or hoforc diil'erent Jiulfresnf

the same Division, such ordor may be made by tho Court or Juii;'.>

before whom the interpleader proceeding may bo taken, and shall

bo entitled in all such causes or matters ; and any such order

(subject to the right of appeal) shall bo binding on tho parties in

all such causes or matters."

Power to transfer Proceedings to the County Cowr*.]—By tho Judi-

cature Act, 1884 (47 & 48 V. c. 61), s. 17, "If it shall appear to

tho Court or a Judge that any proceeding now pending or hero-

after commenced in tho High Court of Justice by way of intei'-

pleader, in which the amount or value of the matter in clis])u;e

does not exceed tho sum of five hundred pounds (being tho limit of

tho equitable jurisdiction given to County Coiirts by the County

Courts Act, 1865), may be more conveniently tried and dotcnniuiii

in a County Court, the Court or Judge may at any tiuio order

the transfer thereof to any County Court, in which an action or

proceeding might have been brought by any ono or nioro of tho

parties to such interpleader against tho others or other of them,

if there had been a trust to be executed concerning tho matter in

question ; and every such order shall have the same etloct as if it

had been for the transfer of a suit or proceeding under section avM

of the County Courts Act, 1867 ; and tho County Court shall liavi'

jurisdiction and authority to proceed therein, as may bu proscriheJ

by any County Court rules for tho time being in force."

Issue."]—If an issue is directed to be tried between tlio iiartios,

tho party directed to be plaintiff should frame it (((). The jilaintitf

must deliver the issue within tho time limited by tho order ; or if no

time be limited, and he neglect to deliver it in a roasou:i1ile time,

an ordor may bo obtained, or tho ordor amended, liniitin"; tho time

for its delivery. If not delivered by tho plaintiff witliiu tho time

limited, an ordor may be obtained, for delivering over to the

claimant the subject-matter in dispute, with costs (x).

The party who is substantially tho plaintiff in tho issue may bo

ordered to give security for costs under tho same circumstancos

as an ordinary plaintiff (y) ; but a person who, though nomiually

a plaintiff, is not substantially so, will not (z). In a shcrifi's inter-

(f) Hansen v. Mnddox, 12 Q. B. D.

100; 53 L. J., Q. B. 67; 50 L. T.

123 ; 32 W. R. 183.

(^0 See tho form, Chit. F. p. 096.

\x) Stanley v. Ftrrij, 1 H. & W.
669.

(y) Bcnmcch v. Hi'sxett, 1 C. B.
313'.

' And SCO Frusi v. Jli-ywoud, 2

Dowl., N. S. 801 ; 12 L. J., Ex.

242 : WiUiaim v. CmUng, 3 C. B

957 ; 4 D. & L. G(JO ; 16 L, J., C. P,

112 : Jlammond v. Xariii (or ywni],

1 Dowl., N. S. 351; I) M. &\V.221.

See fully ante. Vol. 1, Cli. XXXill.

p. 395.

(;) lielmonte v. Aynard (C. A.), f

C. r. D. 352 ; afTirming Id. 221.



Thv h» "('.

s or Maiff

pleiuler tlio execution crodifm- flin,ir,i, i, i ,. ,

L,v bo onlorod.tu give "aStj! '! sts .uut th'!"'
^" '''' ''''''' ^"'^''- ^XXI

was sued for the doposit-nu no i d on . , '^f
cuutioneor, who

estate, on the ground tl.at the ^in^do k tlotnV'^ l""^^'""
"^ ^''^'^l

for a rule, calling nj.on the vondo oml M f
^'etectivo, ai.pliod

the Curt, on its ap „.ann
° 'w tho vo, ? i;^"'^'^'^'^"' ^ interplead,

tkn that of whicl//ho ti lo ^val i^.Jt'J^Ti" /\° °"\"- pr^l-.ty
vendor u« dofon.lant, unlo.s.s the or "n 1 d

'
,

*? ^"I'-^t'tnto the
for costs; and refused to alh)wthoVlnfo,' 1

™;'''"'t g'^'o -security

cation out of the ^^o^^J^'^"^^^ "^ the appli!
ainnsolvont debtor, .sued the deiV , l.„i/ f ^ .1 '

*^'" ««s>g'iee of
intrusted to him by' the insolvS befl bl"' " T''''^''

"*' «"™I'^
the insolvent claimed then as 'execufn,

"/^"^'^'cy, for sale;

theinsolvont were ordered titeriS; fl"^*.° ?''-^'-'"^« '-^"^l

the nioney into Court
; the ciurt refns. .

° '^^".'^^^'t bringing
of the order, that the insolvent or th^ 11''''}''

l""
^ ^""'^'tiou

...^foreo.t.(,. A. ., ^ZJ^i ^l^^S^ f^
thifi,;;! ^uSel^e'Si^SS ^t ^'"« ^- P-^ to one of
a right to have the who e sr n t ^^e adverse caimant may have

holf;.sap,dyingforrSunderltrr^^r"' "'" ''""'-^
'" ^^°

shall, with the necessary modifiitions annU f
^"'1 XXXYI. Discovery.

issue; an.l the Court or Juclgo^S^ t'riSffL ?
""^ ^^terpleader Trial.

dispose of the whole matter (,f fL f 1 ,
'^^"^ ""^-V finally

chiding all costs not otr.W proV'hledS''
"'"• ^^°^'^'^^-^«' "

'

(^'el^)i/T'r£ ^l^^^yZ^I/ir^tT ^^^It-ffories
the trial ,sw (;,;<c, IW. 1 ('h IxiA ^t l.'^^^-} '

^- elates to
givon in the onlinary way (;;,,„/,

'•^---^"tice of trial must be
lor trial i„ the san>e^nn„r„ra ^ Jetionll ^^'j TV' '""''''^^

rules It was held that the issue mustbeto L t'
/' ^^° *"'™"'

an that the Judge had no po e ^o t^' it I^V"?^" ">"^^"T.
but,t>ssubnntted that rule 11 r;.;^iftldf '

'" ^'''^' ^^^'^'

^^^^l^''^ after the ....,
added as a party (</).

'
^"'° claimed the goods, was parties"

Special Case]

i ^v.vA/ K. [Ste fully, ante, p. 1343 et seq.)

'igs are Special case.

'^"V"•"^ <fr,l—Under 0)v/ rvrr 10/
"10 provisions of Oni. A'A-ir/ to L 1/f "^T^S""'^^."^ ^PPlies Judgment, &
provides that the Judge who triVs fL

'"terpleader issue, and
'

tto whole matter of ik!u:£^!::^ of

(") /;7//,«ms V. CrosliM,, sunni •

jj(gA*rv.7V,V^-.,,;ooL.j.,Q.

jj
W -R/</y«v,,v V. /«„,,, 39 L. J., Q.

ig all costs

Wheeanto, Vol. 1, Ch.LXI
ti W. U. D. 03; ,50 L r fV •T,'^;^•

«L.T. 790; 29W R 275^-^-^'

^^(^)
liml V. JUatt/iews, 41 L. T.
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Interpleader.

Part XIV. not otherwise provided for, the Judge may order final jn.krment

• to be entered for the successful party, and make suiii uthev

order as may be nocossary with regard to the subject-matter oi tho

dispute (//). If he docs not do so judgment must bo obtiunedoi;

notice of motion. {See ante, Vol. 1, Cli. LXIX.)

Costs Costs.]-By R. of S. C. , Orel. L VII. r. 15 ' 'The Court or a 3nA^,

may, in or for tho purposes of any interpleader procecdul<,^^, mako

all such orders as to costs and all other matters as may be just iiad

reasonable."
. , •, v n i

In general, no costs on intor])loador proceedmgs are allowed as

between tho claimants until the termination of the propcediiigs [i].

If tho party making tho application acts bona fade, he will .uouimlh

,

in the tirst instance, bo allowed his costs out of tho funds or imwv&b

of the goods in dispute, and the party ultimately unsuccessful will

have to repay them (A-). And it seems that the failure to ]M-m(,\

of the party in the wrong does not affect the right ot the applaant

to receive his costs out of the fund, and tho successful puity will

be loft to his remedy by action against tho other party hn- tb« sum

deducted, even though he be insolvent (/). Where the appliraut was

otTered an indemnity, and refused it, the Court would not allow km

Where claim- his costs (m). If the claimant does not appear on the mtoridea.k

aut does uot suuimons, he cannot bo ordered to pay the costs of tho applua-

appear. tiou (n) Nor, in such a case, will the costs be ordered to bo pai.l

out of the funds in dispute (o). Where the claimant did not appwr

to maintain his claim, the Court ordered that the plaintilf and

defendant respectively should each bear his own costs of tlio rule,

and that the proceedings in tho action should be stayed on paviiient

bv the defendant of tho debt and costs in tho action
( /O. It tho

claimant does not persist in his claim, and is consequently barred,

a Master at Chambers has no jurisdiction over the costs ot tho

(h) BurstnUv.Brijant, 12 Q.B. D.,

pri- Lord Culerii/yr, 0. J., at P- 1"!

:

Itobinnon v. Tucker, o;i L. J.,^U_; i>.

317; fjOL. T. ;!81 ; 32 W. R. G9/.

• (0 Hood V. BraiUmry, 7 Sc. N. B.

892; CM. A: a. 981.

(/,) HMrlv V. Mnttnew^, W. >i.

1883,170; Bitt.Ch.Crts.li;5, 1-wld.J.,

at Chambers, Nov. 13 and 14, 1883:

J'„rkrr V. I.i>»ietl, 2 I^owl- oU2 :

Cotter V. Jlan/i of hnfllnml, 1 Uowl.

T^S 3 M. & Sc. 180 : Biicr v. Mack-

intosh, 2 Dowl. 730 ; 3 M. & Sc. 174 :

Aiiur V. llkqlicyn, 1 T. & U. 100 :

lleeves v. llarraml, 7 Sc. 281 :
Attcii-

horough v. tit. lull Iter hic's J>0'''^<-o
,

3 Ex. 1). at p. 408, whero tlie 0. A.

ordered that tho defendant's costs

should bo a lirst charge ou tho pro-

ceeds of tho sale of tho goods. But

seo Deller v. Frickctt, 20 L. J., Q. B.

151, whore tho Court refused to allow

an auctioneer his costs out of cert-am

deposit moneys in dispute.

(/) Pitchers v. Edneu, 4 Bing. X.

C. 721 ; Sc. 582.

(in) Gladstone v. White, 1 Hodges,

380. And see Jones v. liegm, 9

Bowl. iJSO.

(») hooda V. Gun, .\'v. r«./2SL.T.

03.), Q. B. : Jones v. hiei>;iiyik\\'.

201 ; 9 Dowl. 0.j2 : JjimliirlwVmpn;

5 Dowl. .547: Gruxehriiok v. I'ickhri

lOM. & W. 279; 2 Dowl.,X.S.215;

12 L. J., N. S., Ex. 171, where it

•was hold that an appearance merely

to object to tho irroi;iilarity of the

proceediugs does not suhject aparty

to costs. Quaere, whether a frfsh

application coidd bo iiiado to the

Court to order tlu! elainiaut to ]«

such coats; sec per U'lllitims. l.^^

jAiiiibert V. C'oo/)(7-, sui)ra. It seems

not; seo JJiirdock v. Tai/lor, m(a:

Jones V. Lewis, supra.

(o) J.anibcrt v. Coopc; 5 DoW'

517 • U"rdoek V. T"ii/'»\ 8 Sc. Wi'.

6 Bing. N. C. 293.

(ju) Murdoch v. Tni/tor, euprn.
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) as may bu just <

action (
ii). It' tk

ndionin which tlie internlmdov o, .

the plaintitt' in tho is HefisTZf 'f
^'^'^ "^^^ ('^)- When Chap CXXI

power to di«churgo the XZd ^^at""''^' \^^''^''^^^^
£^^!^CXXr

costs (r).
'^' '^"'^ ™ako him pay the defendant's

In general, tho costs of the isqnn nvn i . .

successful party. If the clai^i inf
^^''^'^''^'^ ^^ ^^^ PaiJ to the CcU .f

his claim, tho Court oiJnto:^ Z''9'^^
«« to a part on^o? S *«°^--.

costs, Li general, whoro W has su~ 'V'
'^''''"""^^ ^' *« the

fn ling part, ho will bo allowed h?s Zu n' T'^^. "'^ ^^ '^ ^'^^y
only succeeds as to a trifling part oft;; .1^ *^° "*^'^" ^^"J' if to
to pay costs In some cases^oach pa,?/m 'v^^'°

^'7
liis own eosts(.). Where actions had Soon i^ "^^''"^ *'' ^^^^a^'

cxiki^ge by J. and It., each of who ,i h2. w^^* "'^ ^ ^i" of
ow).. f It against the acceptor S the (^^^°v H°

^^'^ ^'^^'^'^l
ij^ue .0 ay whether II. was laffli; "ntiHod f""*

^""^ '^''^'^'^'^ ^^
the cost, of tho issue to abide tioordoio"ttr '''?"' T ^^° "^i".
Kasiouud agamst E. : it was hold that T i, "/^'^ ,'""^ ^^^ ^^^uo
anioun of the bill (w^hioh had boon V^dd^'n^r "'V '"^ ^" ^^'^^"^ tto
01 the issue and of his action on t£ bi f 'f

" ,'^^ '"^^'^' ^^^ ^"'^ts
application to the Court for the r n«f 1^ ^xchango and of the
by E; and that tho accept^S'lo had' rf/

*°^ ^"^'^ *" ^>i^

A?Z^\:t/S^rS ^? ?:^ ^^Jf"ed to the costs of

IhoaW bo allowed to tho ^ ,°i L?°a^f ^^^^^rT^
^^' *^« ^''"'"^"^

IpoodsivvoTcrodbythodofoud^autThm^^^^^^^
so much as related to the

In t at tho c.osts should bo ctSr^^^^^^
|ate of ho intorploador order ; t was hehl H^Tf^'''"'»

^^™"^ the
fo taxed without reference to who was tl n n • ^uv

'"'^« ^^'^^ to

f
ml as If there were no general coSs of fS. ^ "'*'^^ °^' Jo^^^ndant,

pllowed tho costs as to that Vv, vf^f !i
'^'^"'*° '" ^'"ch party to bo

p^l^^
was held, that ^S^St^S^^- ^^^

liV/,„. „,•. "• '^""itit's V. All-

Vi'rtrra V. lian-ntid, 7 So '2SI .^. ,

^.(y) ^.7;X-<.v V. Eemmxng, 43 L. T.

W Robinson v. rwXrr (C. A.), .",3
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Tart XIV.

Effect of

judK'iioiit or

decision

—

Appeal.

Leave to

appeal.

To what Court
appeal lies.

Interiihader.

bv tho .<umo rules (3). Consequently, if the issue bo trloa l,y a

Jub'e .vith a iurv, the application must bo niado to tlio Div.-inuw

Co rtd) An appeal lies to the Court of Appeal iro.u tho deci.M,

of the Dvisiona Court on the application tor a new tnaU"). in.

l^ov given bv Ord. XL. r. 10 {ante, p. 7G0), to enter ludgment ™

!tn application-for a new trial applies to interpleader (/-).

EITed of Judqnn'nt or Ikcision--AppeaI.-]-By Ji. of S.<\^

Ord LVll. r. 11, "Except where otherwise provided by sti.tut.,

the iudUnent m anv action or on any issuo ordered to bo tru.;,! .,•

statJ I n 1 interpleader proceeding, and the decision o the ( ,v,,;

ora Ju go in a sAniniar/way, under Enlo 8 ot this Ordoi, shall o.

final iiid conclusive against tho claimants, and all pors,)iis cLamu:

uittrunle.sbj^pecial leave of the Court or Judge, a. ,!.

case may bo, or of the Court of Appeal.

In all ca^oa within this rulo the judgment or decision (, tk

Court r Judge at the trial, or a Judge or Master (c) at Ihumb.,

t fi,vil and no appeal lies without leave. This, howevi'ioiilv

api^S^ to he laimLts as defined by Rule 1 (a) {ante, p. 13o4 a.l

pemms claiming under them, and does not prevent au appeal by

'^^ifSfS. Law I'roc. Act, 1860, s. 17 "The judgment in any

such action or issuo as may be directed by the C.nu or Judi^o:.

am interpleader proceedings, and the decision ot no Court or

Sgf n I summary maimer, shall be final and conclusive ag;in.t

the parties, and all persons claiming by, rom, or undov them.

This section is still in force, but it is, it is subnu ted, coutrolW

bv Rulo 11 (supra) so far as regards an appeal with leave.

\Tndor th s section no appeal would lie from the decision o a

Judio in a summary manner (.), or the decision ot the Cui.t

a nattei referred to them by a Judge /), even by consent onvu

leave 7 .But an appeal would lie from the decision ot a Judgcat
I

tho trial of an interpleader issue (/i).
Tn.i^rrl

Leave to appeal may now be granted by the Master Judg

Com-rwhose decision is appealed against, or it may be obta.ued.n
|

an «>x parte application to the Court of Appeal (0-

Whore, at tho trial of the issue, tho Judge disposes of tho .Me I

L. J., Q.B. 317; BOL. T. 381; 32

W. R. 097, overruling Hiimldll y.

Jiri/n)it and I'dDnH v. SNiulmnji, VI

Q.B. 1). 103; 49 \:}':'^>\
'

'fW K 495: Jnimn^. 11 In tint ail, 11

C l"40G;20L. J., C. 1'. 217; 2

L. M. & P. 407.

(r) See procedini^ note.

(,,) Id. See ;( itt V. Parker, 40

L.J.,Q.B.450;30L.T.o38
(h) Williams V. Mncwr, 10 Q. B.

D.337;51L..T.,Q.B.594;47L.T.
140 ; 30 W. R. 720.

(A Wcstcrman v. 7i'«.S W. JN.

1883,228; Bitt.Ch.Cas. 112

frf-( Smith V. Darlow (C. A.), ^t)

Cli' b. 005 ; 63 L. J., Ch. ouo
;
oO

L. T. 571.

(A Dodils V. Sliiphml, 1 Es. D.

75; 45L.J., Ex.4;)7;;)4L.l.i^'':

24 W. R. 322 : Ihtrliiml v. hM
fC A"), 8 Q. B. P. »- '"

^'V
£-R\2;4tL.T.420;30\VR
129: Edd V. Wtnxon, \\ •

^- '^'^

88. See, however, lu- p.SM'Y'
r, Morris {C. A.),l!)C..B.»tp.

220;45L.T.034;;m\.il;'

5.5; 61 L. J., Q. « 377; 4^1,1.

517 ; 30 \V. K. 580.

(y) Dodds V. Shfhrl Mipn-

^w«v. 7.'«/w,41L.T.4oi.

450;30L.T.5;i8: )/ ,?/H»v.i.»M

4H. &N. f*l<l. „ u-xl
(() Ihthcriiigtoii s.Gmuu '<**
(0
84,1884, 20.
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matter and gives judgmout under Eulo 13 (s,n,rr< i, i'?rn *i r. ^
.ppeul U' leave to u^>peal bo obtained) i. to thiSS S App l k" -^l.^'^^^'
IVben th re 18 bo h an appeal and a motion for a nowS (sl'esupra,

i^. .503), both the appeal and the motion l^o to tV,,, nl • • ^ ?
Court under Urd. XL. r. 5 (/).

"iocion go to the Divisional

Uudor the former rules it was helrl fJ,o+ o« j
interploadur issue was an inteiEutoivoS^

order made on an Wheu appeal

must bo brought within twinty-one7u"sS W ''^^"^' ""''

T''^^ T"^' V"
tho Judge ut^tho trial had inj poS ^ ^V^''

''''''

^""^T
^'""^'"•

Mo VH^xpra, p. 13(n)tinullvtofu™osoof^t^ "^ ^T'™ ^^
it is submitted that whether thVorderTrhnal or TnS ".rT''

^'^'^

depends on its terms.
"'^^ °^ interlocutory now

kSuLian idiif^/ih^o^s'of^n'hfteS" /'"• ^"""" ^^^
had beeu entered of record, a jSaont c^-ed to itl'^^

,^''"'' ^'^ '^'^

of the rules as to attachment of debts («)!
'"""""°

has uow, under r>c;.ZW. r lV(unte v }f>U
^'''^^^^''^^^^^ Takingmoney.

original interpleader order is made bvrjndl, lr\ ^^'°'° ^^'^

the question of costs, the appliSon it seem.^V I'l^f'
'''°''^^^^

hiin(,). The application s^^ouSt\irr:um2ns(;)" '"^

Sect. II.-Eelief op Debtors pkom Adverse Claims byCreditors and Assignees of Debt.
By the Judicature Act, 1873, s. oj

s^//, ,(;.<*
"»si(iim(:nt,bi/ivriti7iQ under ihp hrn„J r./fi ' ,

^*-°y ^ibselute

to be by ^a/ef chafgronlvl o all^ "'"^IV"' ^'l°*
l^H^orting

action if .ieh ..,..^:S ° " it' hSi We b^"'
'^''' "^

the debtor, trustee or other person fromCK it
^"•"^ ^'^^"^ ^^

have been entitled to receive orTaimZohZf T'^''-°''
^'""^^i

.hall be, and be deemed to have beTeftechmH ,?'
''?°'i

?" '^''^'""•

equities which would have been entmfd to1 " ^"^ ^'"'^J^t to all

:

oftheassignee if this Act ^^Tn^Xli^V'^LTt^^^^^^^^

(^) MiiisoH V. TucAcr (C. A 1

fL.J., Q.B.317; 60 L. T. 381
•'

32 W, R. 697, overruliug BurstaU
V %«„< and iVov/W/ v. .St,'adma,i,

(Old. Seeauto, Vol. I,p. 75G.

p ,01, 4,L.J.,Ch.;j40. Seo fully
a^ to the timo within which an appeal
mus be brought, ante, p. 076.

«) A-.,iv,/Vw/;re/.r,t.IJ.,SQ. B
^OJ: Lmmlli v. 6'raw,4 Q. B.D 226
lint see now post, p. 1390, u. (r). "

„„,(") ^"'f V- Coy/e, 2 Dowl., N. s.932 J'<in<'><ter.I>,,uu-//,7Sc.N:R

JN. 8. 48 where a suit of a creditoragamst the claimant to whoni moneyhad been ordered to be paid out ofCourt was nending in Chancery

009 : Sm,f/> v. c/wc/,, supra
*

t»5If»ltt
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Part XIV. legal right to such debt or choso in action from the date oi pv,;:.

notice, and all legal and other remedies for the same, uivl the

power to give a good discharge for the same, without tho m.
currence of tho assignor: Provided always, that if the deltur,

trustee, or other person liable in respect of such debt or cliojoii.

action shall have had notice that such assignment is dispute by

tho assignor or any one claiming under him, or of any otbtr

opposing or conflicting claims to such debt or choso in iictidn, be

shall be entitled, if ho thinks fit, to call upon the several perswis

making claim thereto to interplead concerning tlio same, ur h

may, if ho think fit, pay the same into tho High Court of Ju^ti^o

under and in conformity with tho provisions of tho Acts for tbe

relief of trustees " (r).

A deed by which debts are assigned to a creditor iipf>n trust to

receive them and pay his debts and to pay the sinplus to tbc

assignor is an assignment sufficient to satisfy this snction [s).

Eent is a choso in action assignable within this section [t).

Tho assignee of a choso in action under this section take? it

subject to all equities {u).
,

The application for interpleader"undcr this section is miulc liy n

summons at Chambers. It is not necessary that any action slumkl

have been commenced (;(•)•

The Trustees Belief Acts are 10 & U V. c. 9G, 12 .! i;5 V.c.-A

and 22 <fc 23 V. c. 'So. Cp. In re Haijcock's Polify, 1 Ch. H, Oil,

When relief

Sect. III.—Eelief of Sheriffs and othek Officers cnARCEiJ

WITH THE Execution of Pkocess.

Tho 7?. of S. C, Ord. LYIT. r. 1 (b) {ante, p. 13^4) provides tkt

relief by way of interpleader may bo granted, inter iihn, "MTiere

the applicant is a sheriff or other officer charged with tlio cxccuticn

of process by or under tho authority of the High Court, and claiE

ismado to any money, goods, or chattels taken or iiitonded to be

taken in execution under any process, or to i;ho proceeds orvalutot

any such goods or chattels by any person other than the iiersou

against whom tho process issued."
,

A sheriff who intends to levy may, before actual seizure, applv

(>) See Jirice v. Baxnister, 3 Q. B.

D. 509 ; Buck v. Rohson, Id, 686 :
In

re FreshfichVs Truxt, 11 Ch. D. 198:

Youncj V. Kitchin, 3 Ex. D. 127 : In

re fintton's Trusts, 12 Cli. T>. 174

:

Walker v. Bradford Old Bank, 12

Q.B, D. oll;53L, J.,Q.B. 280:32

W. R. 644 : In re Milan Tramways

Co., Ex p. Theys, 2.5 Ch, D. 587.

W Burlimon v. JlaU, 12 Q. B. D.
347;53L,J.,Q.B.222;50L.T.723;
32 W. R. 492 : where National Iro-

vuicial Bank v. Bank, C Q, B. D.

626; 50 L. J., Q, B. 437; 44 L. T.

585 ; 29 W. R. 504, where it was held

that a mortjj;n<;o w.as not within lb

section, is conmiciitod on.

(0 ISouthu-ell V, Heottir, W. X.

1880, 49.

(u) West of l-jK/lnml Ikd v.

iy«/c/(r/o>-, W. N, 1882, ll;4GLT.

132.

(x) Per Field. J,, in Ficlil v. &. .V

li. Co., Jiul. Cli., Febninn- i'nil

1878. See also per (Jmiiii. J., h"
New Handiara cml liriKiliau S. a.

W. N, 1875, 2?,<:) : Bitf. Xo. ens.

Sec I.m;/ V. ?/7-.'.'-/, W. ^.l^;?'

24 ; Bitt, No. ccxxv.



actual seizure, applv

for relief (,v); but before actual seizure relief uil I n, i inmler special circuin.stancea
(,/). Jjut r .H^fI T, ?i'^'

^° ^''^''ted
thoshenlf or oHicors, unlessVn aetualdmTok"'* ^° ^''""^^'' to
lieon made. Giv iig notico of n J^oZ-r ," ^^ ^^^^ pi'oT.erty Tz) has
iilcl, is n.,t cquiv^alonri a ?,:^""u"^?,^"kn.pteyiavi'„gie^^^^
Frhap,s, where it appears to haveTen Lvf i^"!'!^'^"

^")' ""l^^^-
iin action has l^eerl V.mmen^d aRaTstTo"£ ^ri^''^'.

^^^^"
cm]mg.sinitmaybe stayed (c) Kon,rfi l^lV^'

^"^'t^^^'
P^'"-

Courtor
'\

Jud^^o to stay in-ocUdini fn n;f,-

^''^ *^° 1'"^™^' '^^ ^he
IS not coniined ^o disputed chSofh^ T "^^^^'^^ ^^o «^eriff
to actions of trospasi again t him for l^fl'^r'?

'^""•^•' ^ut extends
house of the clainlantr,/). The rl^i,n L f v"^' '"^'"l entering the
nature a. may bo follUi.l by an S.S ^I'.lVf""^I

^' "^ «>'^ii a
maki„;r ,t /), though an action noo^ ^^ fu^^ ""'^ of the party
bcf,.re making the apnlicat o (,V tL"",-^'

"'^^"'^"^ ^"•""rf^t
equitable one (/O. The execution ;ir.lf

^"'"^ "^''^J' bo a mere
rule, wliieli applLs only to^^ ^^s no^i

'"""°.> "^^^^ ""'^°^' "''

wiiomtlie ,,rocess issues
: so that the nS"^'

"'° ^"^^^ "f^'^'n^t
case of a ckfendant alleging the f,ulSSen o,

^'^
''r*

"l^P'7 ^o tlie
But an order was niadehi a caso'Ser^ar ovn f"^'?"-

*° ^'^ ^«"I-
irooils taken under a fi. fa airain.tW ''^°°"trlx clauned «s ««,/*
•lebt. A. B., executrix to 6 fft'^: "y.;!. J^^'f"'^"t for her own
simpiiciter (/). And althou4 the rut '"".^'^^f"" ^^«^i A- «•
.^ecui to have in view only t^ose case, i^ n ^t,'! ^^»fe'»«f^'o, may
perty is claimed, yet it comprehenr I ^^f,^^'' ^il^solute pro-
may be witliin the nile TthoS fr'°' ""} ^'''" ^^)- '-^'he Lse
possession of a strangei ai^^ tfof the fof\ 'T'"^

"^'^^ ^^ the
the execnti.m issued (/). A person ?naot„nl''^""*- "8"^"^* ^'tom
seized under a fi. fa. a-ainst tho L? i

""} Possession of the goods
han execution creditSndon.htSee";?r "'"^ ^' " ^'l^imanfc^)

-dunderafi.fa.infavo^?^^SJSS;^S-2tcei..^^
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will be
granted.

Claim nmst
liavo been
made.

Claim must be
surh that it

may bo fol-
lowed by an
action.

In general
the defendant
cannot apply.

Where a lien
claimed.

Qood.s seized
in possession
of a stranger.

Execution
abandoned.

( /) 7)ff,V V. rw, 7 Ex. 883: Ice

.80 As to Z% V. (Wn-, see Coomr
y^,3B.&S.932;32L.i:

"' ,',.• "^''''' where a landlord
made a claim for rent

"'"«'ora

-f,Butsoe-L/. V^^%5,'
3Dowl, .51)0.

-"iipsoii,

J)
Per i,,//,y, J., in 2 C. & M.

M G,re>, v. I}mn>, 3 Dowl. 337.

Befo're'\i.;^-jS'''A2'i?,,\«"«'«^-
claim must InA'etelaSfXne'

(>hnff/,r V. Ho/t, Id 3'2 n,,/-

(/I) Ihrtf V Baynton, 1 Dowl 359

^ dgur'/'^rv'^^r "^ ^'"^ --
B. 680. '

^- '^""^^^'W', 13 Q.

.«') ^"'v!rrv.7>//«,',,,iDowl.l69.
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Part XIV.

Where sheriff

has exercised

a iliscretioii.

Wlicre no
seizure made.

Where ques-

tion is which
writ is to have
priority.

Where sheriff

interested.

Where sheriff

luis brought
about the
claim.

Or guilty of

neglect.

Sheriff cannot

be compelled
to apply.

Interphdikr,

withstanding sells thorn under it, ho may still apply {n). But th"

Court will not relievo the shorii)' where ho hiisiilreiidy oxorciseil ii iu.

cretiou in the matter (<0, or where ho has paul over the proceeds ol ihe

execution to tho judgment creditor {p); nor whore ho has luuulu,l.,ver

any P'lrt <.t' tho goods to the party claiming tliom (7) ;
norwherotlie

shcritt has paid over tho proceeds of tho oxocution to tho jud-mti.t

creditor though before ho had notice of tho cLuin (/•), even U he n

willin" 'to hring a similar amount into Court (s). .uul where tiv

sheriff, finding tho goods claimed by a third party, ^v't uhyw wr.h-

cut making any seizure under the h. ta it was held th;,t he .as

not entitled to relief {t). Nor is ho entitled to rol.et it h. h;,s s,,„,l

coods in execution which wore under a distress tor rent (»0; ii'-i u

he has seized under one fi. fa., and tho (luestion i^ whether tb.it

writ ou"-ht to have precedence of another (.»•) ;
nor it ho is plaueilm

circums'tances which givo him an interest on either side, as v\ here

tho under-sherift's partner is concerned for some of the par ie>, er

the like (>/) Where it appeared that tho under-sherill was plaintui

in the action in which tho execution had been issued and execut..!,

tho Court would not interfere to relieve the shcri-l altlimijrh t .

sheriff himself sworo, in tho usual way, that ho did ii.it M:
either with tho execution creditor or tho claimant whom he sou-lit

to brinff before the Court for tho adjustment of tlu'ir respcttiTe

claims on the property seized (3). Nor will re let be ^ranted to

tho sheriff where he has himself brought about the clmu. M
where an under-sheriff, who was acting as solicitor !«• ceitam

creditors of the defendant, informed him of ah. fa. at the suit 01

tho plaintiff having been placed in his hands to oxecute, by wkh

means the issuing of a fiat against tho dolendant was accelerate^

Tnd the execution thereby defeated, the Court refused to rt love

the sheriff (a). If the sheriff has been guilty of neglect, and m-

currcd a liability thereby, the Court will not relieve hiiii {ronnt.i,

Tho sheriff cannot, in any case, be compelled to mteip eadit.a

the exercise of his discretion, ho thinks fit co proceed ^^ithoiu

rloinL''so (c^ This applies even in cases where the goods are claimal

n, sPcuritv for a debt only, and where on an interpleader a])])!-

cation an order for sale unckr Orel. L VIL r. 12 {post, p. 1371) coulJ

be made(c).

(„) Daunion v.7/«nm3Ilo^^l.344.

(0) Cruwp V. i>''y;,4 C. B. 760

(p) Anderson v. Ceilloivai/, 1 O. tc

M 182; 1 Dowl. 63G: C/ialon v.

^;«/mo», 3 Tyr. 327.

(q) Brninv v. Hunt, 2 Dowl. 391

,

^ %)'Son^^: Lewis, 1 Gale 201 ;
4

Dowl.259;2C.M.&R.289.
(s\ Ireland v. Bushell, 5 Dowl.

147 • 2 H. & W. 118. See, liovever,

Anderson v. CaUowaij, supra.

U) llolton V. Guntrip, b Dowl.

130; 3 M. & W. 145.^, SeeJ^"''^-

Frost, 28L. J., Ex 55, where ho

slieriff was the solicitor for the

clainiaut, a^d the parties were or-

dered to inten)load. As to tlioshenff

being entitled to relief when he in-

tends to levy, before actual seizare,

see ante, p. 13G(i.

(it) Jlin/t/iorn v. HkxIi, 2 Dowi.Otl.

See Chirk v. Lord, Id. 227: Gi'tim

V. »"<7/,-,v, 2D()wl. 189.

(x) Jhiy V. If'aldoek, 1 Dowl, S3.

See l:>»lwon v. Junai, Id. 309.

( v) Dnddin v. Lour/, 3 Dowl. 139;

1 Uing. N. C. 2i)9 ; 1 Sc. 2S1.
.

(z) Ostler V. y/c/icci-, 4 Dowl, 6w;

1 H. & W. 653.

(a) Cox V. BiiJiic, 2 D. & L. /IS.

14L.J., Q.B. 95.

(//) ISrackenbiirij v. Limru\Ami

180. See Leieis v. Jams, 2 M. 4 »•

(c) Svnrklt V. Ihuisun (C, A.), 1-

U.B. D. 213; :);i L. J., Q.B- "'-•

-

W. K. 311).



Sherifa Interpkwkr.

iuniiiioor tho nature of the cIiZTZ ^W i^^^ion, is bound to

;.i.l to .s,,ertai,i wliether tho oxecution Z 1? ^^°
i''^''"''''

^^'^'^'

toiKls t(, content tliom; for T^t , or V°'"
'"^""^^'^ *"• »i' i"

cLimer ..f tlio parties, ,r othenv-iso 1>
,

'

H ''^'^'''\ ^^ *^° ^is-

liduru tlu. Court or Ju l-^, with . t ,1. ,*^°^' ^'^^'^ '^"^'" ^^^'^ugl^t.

ar., iu .act, no conliiciii^eSm "
the'

^^^
-^^^'^^N,"'"^

^^^^^ t^
orJm.dtoi.aythecostsof thom^ln. r^T''* .^^" probably bo
not apply iW (e), nor is ho Cula to

'^^'^•'•^'""""g
('O- Ue need

liiui^y).
"'^''i^^°"°> tho Court will not reUevo

Tlio a])plicati<-u should bo dthIo f« tit ^

A. to tho'p,.wor to nutk.; oL""ppH^^i,^,*^- n' tf
^'^''^^^^^ (^0

c•,a.st.s or matters ponding, ,,,. fV/,/ z T/ /,T/ *^^™ '"•« several
Tho ^il'plication\sh.Hild bo m de i,w, ,

"^ ^'.'f'''
P' l^*^^)-

..ivinf,' notice of the adverse clain"n
''^7^^'^ ^"^" '^"^^^ ^•«-

^

-stance, tho Court or Judge ma ntifor.nff^'
•''P'^"'^^"rcum-

Itim.;,. Tho application may bo mado .o
."'. '™"° ^''^'^^ °^

:.!-l-sboenconnnencedagJin:ttSh^^^^^^t^^^ ^ ^^«- -
.^lit" 'WiK'ation should bo supported b.nrr.tvi v x .•

H..uro of the goods by tlio .sh^Jrif under tho r'"'- '*''tV'-
*^°

p.ls, or tho proceeds of the sale are in I,; i

'-^'"1*1'^". that the
I ^;f the clai,a by the party who made in '

ft""''' f
"'' ^^^^ """co

tin. provisions of OnLLVJL r. ^fS' n 1 -r*.? "'w "^""^I'^y ^^'itli

1:H. which are relied on in support of thn.,'^'
''"'^ '^t'^to any other

' h .ancral, no one has a rigS to bo he. v,l
'

' '''^^l'.^'
{unL..<s ho i« included in the summons J ^'''t ^ ''P^''^'''^"°°'

da,.ua.it(«). However, in somHa^I' '?.^^^""fe'^ 1^" i« ^ fact a
jkbtor becomes bankrupt. hrCWtl^av, 11 ""^T l^°

execution
[k'iird(/0. ^ '^^^^^ the trustee to be

or particulars of his claim ()' S cb .S v
'*^^? '"^ '^ ^^^ '^^ture

(the claimant himself (/):^^\;i™ t^" -"""^ ^' "^"^^ ^^'

duimaut being absent Som EX 1 mSr^"*^ f'^"^"^' ^1^°

I
-L^Ho^anci, mado an affidavit that he

1369

Chap. CXXI.

Applicntion
for reUof.

rrocccdiugs
ou hearing, (Sic.

Taking in-
demnity.

Application to
whom made.

Must be made
promptly.

Affidavits iu
support of.

Who entitled
to appear on
application.

Affidavits on
showing cause

I^lt;. '/ .«>v. I'opjo;/, 10 Leg. Obs. 12.

im. ''
^' ^''"""P"<'>/'<, ^ Bowl.

r\-"'M"'*,2Dowl. 151.
'^'^

llWv'/T""' ,7/
^''^'"'

1 Dowl.

|"';'"".vv. i«/,,r, 3 DowL 0G7-'

{**«'™'' V. C/unu/kr Dowl 250 ^

31(V;)

-i«y«.v V. 7roo/fo;,, 3 M. & W.

7v • ^- ^^ '^t. «r)2; 3 A. A: E 15

1880- fiS T T T "•;. ^H.lH'll (th,

4 T
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Pakt XIV.

Proceedings
ou heiiriiig

where tlio

parties nmiear

tnter^ileadti'.

hail boon informed, and, from docnmontn, yonehors nnd rociM] ts ,;.

his possession, boliovcd that tho y^'HnU seized weie tlio /« /.,; ,-, ;-

property of tho claimant, it wiis hel>i iliat tho allidiivit wasMiiH,;,,;

to justify tho Court in directin.u; an issue (7). An !iiii.h.vit u-

bhowinf? cause may bo sworn at any time before cause is shown r

.

If all tho parties appear, tho Master will hear thinr statniiiiit

and tho claims, and tho proceedings nro regulated by Or'l. LVH.

rr. 1 and !) {(tide, p. V3o{)). Tho Master may direct an issue ov a

special case to try tho (|uostion between tho iiurties (•(). In tlw

cases mentioned iii Ord. LVII. r. 8 {ante, p. i;5.V.)). the caso uii! 1«

disposed of in a summary manner [t). In tho issue the il:u!i jit

should in general bo tho plaintitf, and tho execution ciedi^,: th"

defendant (/()• I^' tho chumant(c) or tho execution crditni-
,

1,.

resident abroad, it may bo made part of the order tluit k lull

give security for costs (/•). Where an issue or actum is iluv(.t( 1,

it will, in general, bo made part of tho order that thn i)i()C(}rdiii;.N

against the sheritf bo stayed until some time after the trial uf it;

and, by tho order, directions will in general be given respecting

tho sale of tho goods and application of the proceeds, uv valu.)

thereof {y). Tho Master or Judge has power to restrain an actiin

against tho execution creditor, as well as against tlio slieiiit;;,

In one case, where an action of trespass having been Lioiij;lit

against tho sheriff for seizing a horso whi-L hiid been exi.n<-ly

pointed out to tho otlicer as tho defendant's property, by the dHi;

to the plaintiff's solicitor, tho Court, upon a motion undu tLe

1 <(; 12 |['. 4, c. 58, instead of an issue, directed that tho adion

should proceed, tho name of tho execution creditor being suhstitiitcii

for that of tho sheriff ; and they further directed that thu Im
should bo delivered up to the claimants, they giving security to tiic

satisfaction of tho Master for the return of the horse 111 tlio event if

their claim turning out to bo unfounded («)• "^Vith tho cou»eiitoi

IFebstvr v. Dvhijkhl, 7 C. B.

(r) Brnmc v. lliDit, 2 Dowl. 391.
187.

(r) _
(,s) See ante, p. i;!(i(). Ilan-isoii v.

inii/lit, 13 M. & \y. 81G; 2 D. >fe L.

095:' J/hii V. (iihbons, 2 Powl. 292:

Brniiiidyr v. Achhaid, Id. 09 : lladcock

V. Jiediic/uinip, 8 Biiig. 86 ; 1 M. & So.

168: Slvn-i}i<m v. Jinck, .'i B. & Ad. 103.

An execution creditor does not, liy

lieconiiiig a party to an intei-{)lcader

issue, ratify or adojit the act of tho

sheritT, so as to render himself liahlo

for the Bci/uro of the goods whicli

are the subject of tho intcrjilcador

issue : ]]'oi,lhn v. Wright, 1 11. k C.

554 ; 31 L. J., Ex. 513.

(/) See ante, p. 1304.

(«) Jiroinif/fff V. Ad.shcad, 2 Dowl.

59. See forms of order, Chit. Foiius,

pp. 700—702.
(() ToDi/insoii V. 1.011(1 and Fiiiniicc

Corporation (0. A.), 53 L. J., Q. B. 5G1;

28 Sol. Jour. 734: ll'tlistirw. Hi/a-

Jield. 7 C. B, 187- See Williams v.

Gralj, 19" L. J., C. I'. 382, a caso ou

the construction of 11 bondgivouaij

security for a claimant, !^ee (a-tj

ante, p. 13()0.

(.() WilHams v. CrnssHiii/.'iC.'S.

957, wliere tho execatinu crcditorw
|

defendant.

(,(/) See Ord. I-YII. r. Vl p(4,

p. 1371, as to the iiewcr toouliilk

sale of goods and tlie aii]i!iiati<iHt
|

tho proceeds: Jinrlni v. \\'<Uh-/i:

L. 11., 3 C. P. -IW; 37 L. J..C.F.

203, where il hud been uriloml lU
|

the sheritV should v ' '"IraH fromt

])ossessiou of goocb upon scourityl

being given to tlie patisf.ictiou of tke

[

Master, and it was held tiiat as
|

against the sheriff such sccuii!y 1

been given.
, - t i I

(c) (Jarpi liter v. Feitm, 2" L JJ

Ex. 143.
^ ,. „

(«) J!roH<ii\. 7,."(Mnw, CSc.>.li.

934, where consequeutial damages I

were insisted on. !^ee .S7'jICM«,M

Jtack, 3B. i: A. 103, where 11 special

I

order was made.



ucliors and i'i'('ci]ti!;;i

,'(l Wt'VO the /;((.,; ;i,V

.illiduvit Wll.< f lllii( ;i;,t

«/). All iilliiluvit l.ir

ovo Ciuiso i.s slunviiV
,

,
ho;ir th(.'ir statnincnt

uliitod by Hr<l. [All.

y diroct an issue or ;i

:io pai'ticrs (.•*). In tb"

i:5.V,)), thui'iisotaii 1«

tho ifisuo tliu I'lai'Ti iit

execution cii^dHnr t!w

xcutiou t'lvditnr ^.1 ' i*

LO order that he li,ill

or action is diivcti 1,

r that tho iirucecdin^N

no after the trial uf it;

il bo given rcspoctii,^'

ho proci/cds, ov \;ilii<j

or to restrain an attinii

against th.o shmff,:',

hiiving 1)1 'in Li'(ni;.'lit

.'L had been exi'i'i<-ly

property, by tliedf.k

a a motion iinJor tin;

rected that tho action

editor bein^,' suh.stitiitiii

Urectod that the !i»M

y giving security to tiic

tio horso in tlie event of

). "With the couseut ot

AriUcotion hj Sherifffor Mief.

: Orib LVn. r. VI. p(^t,

s to the jiowcr to nuliiite

lods and tlif aiiplicatk'ii oi

leds : Jiiii'^ii V. Il'"tir:','f,\

c. V. -i.vji'a: L. J..C.P.

e it had been ordoK-d tU
|

f should v' ''hiiw fromt

1 of pondj upon sccuriiy I

eu to tlie satisl'actiouoftliel

lud it was held thiit as I

10 sheriff such sccuii'v hi
[

piiitcr V. Fcuru, 27 L. J.||

the execution creditor ami fi,,, ,.i •
, ,

dispose of ti.onrerif;or';lu-"el i'uiri/V.^^"^^"- "^ ^-l^"" ^-^^
stmnuary wuv [h). And in a , ,ln ^ i"

<'*-'t'-'nnino tho same ui a
than ^0/.) is iu dinpnto ho ,a

•'

o so 't'fh"
""'"" '^"^"""^ ""'y (loss

[»rl IVII. r. H:unt.; ],/ l^M w,""" r/I"*'«* "f either pLzTv
law and tho facts arc 'Jt in di^puto^'^i m"

.;'"^'«*'"" t ""« "^
(lupstion, or order that a Hpocial ea n Vn \ . V I"^ '"'^J' ^locido tho
tl.0 Court (c). If tho oxc^ut^,. SStor ? h

''^ ^"^
^H °P"""" ot

b.v so doing, ratify „r bueoino h-alln it "'I
'*?"° ^'° ''"^h n-t,

seizing the goodH(r/).
""'° *"' <i»o act of tho «horitf .n

The Master, in.-tead of nril-,"!,,, ti .

soil the goods unhv..s tho d i ,a„t ,vrv^"!'
"nler tliat tho sheriff

order that a receiver bo apn,,inte ',,1? !T?>' "'^" f'""''t, niav
,

liy Jt. "/S. C„ Ord. L 17/! I ;.r/r{
'.;f

tl'o trial of tho issuo Tl
been seized in execution by a shcTiff or 'n ^'"''I

''''' '"^''"^''^ l''vo
toexeeution of process o^f tho IlU c t^^"'','

''^^'^''^^^^^^^

alleges tlmt he 18 entitled, under a b 11 of '1.
""^' ^'l^imont

(roods or elmttds by way of security rlbttr' r^''"?"'^^'-
to tho

may order tho Siilc of tio wliolo or »\ }\ ^'^" ^ "'"'t ^r 'i Jtirltro

i

application of tho ^'^ced,^ oMho sali' il^^r°'' ""'* '^"'^''t ^t
[

such terms as may be just"
f /)

®"°^ manner and upon
The rule does not enable the exocntm. rx

,

shentt; to ntcrplcad ovon in cSesThere ff Zf? *° ^°"P«1 ^^^o
sale might bo luado

(.,7).

^^'^' " ^0 ^id so, an order for

! '^^f{^!^:^^Z!^r^^ -« -^"lated by
against tho shiritf,' lavL^' n" v Sst^T'" ^r^

''^^ '^''^^^S
agamst tho execution croditorf//) Annf'J^'° claimant's right
oes not appear, his claim M'ill tobaiTcd / •„ vn

^-^'^r'Jion creditor
roiight lu question by tho summon, ^/'k'^-^";*"^^''' ™'^«er8

that the execution creditor shall bo wU^l'Vi • T^"' ^'" ^«. not
but t at tho shenif shall withdraw .om nni''

''•"'""'* ffonerally,
emution creditor tako no proceecbn'«

rP«\ession, and that tho

1371

<-nAP. CXXI,

Order for
receiver.

Order for sale
oi (lie fronds
when claimed
as secu-ity.

^ hen claimant
do(.'s not ap-
pear.

|.*jOf<l.L\II.r. 8,ante, p. l3o9:\M V. Baimimi, 1 Do vl 357.

18.51 31 lTv'''^^1 H.&C.
||oods seized i;y^h;f;hS„S'a

Erie rS '' suhsequeut to the

p(^l^^<'«'f^/ V. i)„,,;o„, 13 Q^ 3_

i') This coiTespoiuls with seet. 13

4 T 2

of the C. L. P Act is«n o
the right of thn «v ' ?•''"• ^^« as to

Q.^n.t1iV5frT(fv4-).i2
32\V.R.310 '

•'^•' ^-2.62;

who is serve 1 nnTi 1
^ •^'''"mant

will be1stopp'd''f?or nff
"P'"^?-

asserting the saVn,. m " "^tenvards

the sherfff''''/S« TV"^''^S']'"«'

»'>.;• ^ irtL^o T^^;'t 8ee^i>„«.

^.^22;)^t?I,o^vi'S'''^'^^"'^'
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Part XIV.

Apjieal.

Rescinding or

amoudiug
order.

Time to return

writ.

Sheriff with-
drawiug.

Compelling
sheriff to re-

enter.

Order, niado

by consent,

hmding.

Particulars.

Issue, &c.

Interjikader.

illroct.ul to pay oyo" tlio prfHluco of tho salo to tlio claimant
.

^V1^

oithor tho claim., at nor tho cro.Utor appear tho sliyr.li will

allowo.1 to soil 80 much of the K"'H^', f '^'^'l ''« ^^''^^
**"V^'y '"',

poundago and oxponsoH, and then withdraw I rom possession, i

L oxocution .Tctitor abandon his process against cor au>g 1.

seized under a ti. fa. in favour ot the claimant, tho sli^iilt muy

still show, in an action against hun, that tho goods woro tko

defendant's property (/).

As to appeals, «.<• Onl. FA II. r. 11 {ante, p. hUA)

If an order directing a trial of an issue bocomo useless, thuMav.-r

may order it to bo disuliargod(//0.
. . u i i (

li.foro the Judicatuio Acts, if tho rule ,u.n was obtiuu(nl Ul.io

the time for returnin- tho writ had expired and was disclwic-,.!,

tho sheriff was allowed a reasonable time to return the writ, Um'

an attachment c(mld issue against hiui 00. ^, , , , ,

In a case where the claimant's solicitor on tho last day lor ^'iviii„'

tho security Induced tho Master to accept it by untruly njuvscntiug

that tho ckccution creditor had given his approva (.1 it, au.l ou

lotico of such acceptance, although tho bond was not stanipua until

tho next day, the sherift withdrew, it was held that as betm;n

himself and the execution creditor, ho was justihed in doiu-so ;.,

\Vhero the sherirt' has been allowed to withdraw troiu possesion,

he cannot, after he is out of ollice, bo ccmipelled to re-entrr, liowevii

tho .niestion between tho parties bo dotenmuod ( ,»).

An order, if made by their consent, will be binding on tlic purtiw,

like an award, though tho consent bo not stated in the (,i. w//,

Tho claimant may bo ordered to givo particulars ot the g.io;!i

which ho claims (r). If there aro no particulars and on tliu tm

of tho issue ho is found t.. bo entitled to some ot ho
f""^^

""y.^^

is entitled to tho sum which he has paid into Coui't tu abide tho

event (s).

faaue (fcc.l—Tho observations made ante, p. 1300, as to the

issue and tho proceedings thereon, will be bore applicable. The

ssuS'must be framed in accordance with tho or.ler directing it

to bo tried. Where a ([uestiou between the execution cmluur

and the assignees of a bankrupt was stated as ^on.J?, "^ktk

the aforesaid execution was valid against the said ti;>t; it^

held that tho plaintiff could not dispute tho bankruptcy (f,. L

where the question was, "whether tho plaintifts m™ c„htW

?o tho goods seized, as against and free from ho detoudaat:

to ino_ S^J"'
,,„il„„ ii,° „.nvn 1 nl>l(i to be seized as aMiii-

to tho eoocls seizoa, as agiuusu u"^' "^^ -*""* r , •

,

execution, and whether they wcro liable to be seized as asraij-l

the Xintitfs : " it was hold that tho plamtilf s, clanuing . ib;

S^ni under the bankruptcy of a judgnient
f

't-;. -- ^«

to prove tho trading, the petitioning creditor s debt, and the

hoiinu

act of

(0 Baynton v. Eaney, 3 Dowl.

344.

(m) Znckin v. Simpson, 8 Sc. 67C.

hi) li. V. Sheriff of Uirtjurdshire,

H;&W. 122; ,? Dowl. 144.

(o) Din-bii V. Wdterloir, L. K., A

1. P. 'WJ ; oi h. .)., < •• 1 • -"''•

{p) Wilton V. Chambers, 3 Dowl.

2H

12.

(q) llarriMH v. Wriijht, 13 M.!£

W. 81G; 2 D. & L, 695 ; 14 L I,

Ex. 196. ,. „. p
(r) Price v. rinmmtr, 'io >>• «

45, C. P. D. „.,„,, „
(,s) rinmnwr v. Trice (C A.). «

L. T. 0.57 : reversing, C. 1'. iJ- '''•

(0 Lin>iity.Ch(iffm,i^-^->^-



/«". /// Sh,nj}\ Intnj,h,ul,,

g<,o,ls t,. himself, it was hd I h//f I, ?7 ''
'I

""''
"f

''''^l" "»' tho
cmlitoiMui;?l,t .ot up, by wuv, .„ ,

" -'"t'^'Hlant tho oxocution

want of bemg lilo.I u.ulor tho 17 .1 ly^r f ., ^^'l^ "rA^-'%'r'
(luestioii was, whotlior coitaiii "oods o-Jii-.V i i i

^•'''" *^ '"''''^ *''"

.hnriff uu.lor a fi. fa. woro tho ,7n ...fT I,
"'"" """^'''^ ''>' tho

Ota bankrupt, or of tho .lo mb t thn
"'" i!l""'t.(fs as assi-'ner

plaintiffs, that ho was ontJf n, V .u'""^ *V *"•.'. '""» "•- ^LMiust th
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iihijnff iiiidor
.. ..,.,; I'liPiMJILV OI riln iil..i.,t.*v .

tieos

plaintiffs, that ho was e'ntiticd't.r'tJuT'lrl!]" '"•l
'""' ",' ''^'''""^t tho

plaintiffs were ontitlo.l t. Win at tho t i,' M ' ^^""'^ '^'^* ^^'^

fmW. 30 L. J., Ex. 318 whom fl,n\, -v . I'J
^^)- '^«" ^'>'' V.

ja. dairuant; and J^^I^i;;: ^^'^/^trlL^ fft;t t^!
.et<!: ;!;; S_!;S """ "'' ^^^'^^^^^^-^^ P^-H-inary thereto!

%c/«/ C«se.]_As to thiH, a«;e, p. igyj,

ftW., Po«m%e, l-cJ-Ord L VIl r \- ( ,

'''^''"''' ''''"'

Court or a Judge power to make all smhnvT,' ^"
l^'^"^'

^"'^^ ^^° Costs, pound-
other matters as may bo just aud m .uable '

""' ^° '°'^' ^'"^ ^^^ "S«. &^-
riin costs are in th. discretion ,,y ^v, Tr lAm tho application is S(;r lu tn.^a'f^?f

"''

f"'^""
^'^^''^

arising out of interpleader motOns iro.S i
'

"".T*'''
"" "tatters

of the i.rocv,Hlings (h). As to secuHftf l""*'^
*^« terminatiou

If the claimantVlLs not up,mS 'on ';;:!''
"'""''' ^^ ^=^«»-

seem tho Muster or Judge h rno nowor to
«"°i|"<'n^ it would Costs between

costs of tho application (c). So on iZ?f) u
'^''\' ^!'"' ^" I'-^J' tbo tho claimant

does appear, Vn.l the jidgmont ere i^or l"' ""i' '\ *'^° ^^'^i"^'"'* "^"'^ creditor.

not order tho latter to paf ho cl
' ' ?'^ "?*' '^" ^'""^'^ ^^'ill

.nent cre<litor is not bouU' to apf^r wLn'tw!,
'"' *^° •^^''^«-

Mle to his execution (.). If tlij elain^;^^;; ^e? rorSer^-ha:

M.i (...40 The bankruptcy p^o-
ceedingsm tins case were mufer tho
eG.4,c.lf,-theO()thsoct. ofwhich
required a notice to dispute certain
«qu,s,tes to constitute a valid bauk-
niptov to be given iu certain casesW Ms!Hv. JIan-ow, >J Ex. 614;

Bm:, 7 M. A: W. 183, where the
lamants were flie defendants i„ a
.gue.1 issue, and were not allowed

to set up a us tertii. See JMc/u,- v

li.o92, where tho o!aiiii-,i,f -V' -
.

EU , '?.
execution was tho

Plaintiff, and ,t was held that he

-OL. J., Ex. 3''!
-fff/A^,

Ei'loi!'"'"'''''
^- ^'^"'"'"'^•^ 16 L. J.,

(«) See ante, Vol. 1, „ r,ro

.

J.oiii/ V. II i//,„,iis, -i A X' V icl.w*v. 7/«w,V3#c:n.k. S :

i-i v^ f; ^'V'
'-^ I5owl. 652;

DowI.26.^''"'"'^^*' 8 8e. 337; 8

^_(«) JJondy. BrrMm-y, G M. & Gr.

(x) Ante, p. 1360.
('0^-'. V. /J., W. N. 1883, 207;
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Pabt XIV. been maclo directing the trial of an issue botweou hiiu and the

execution creditor, abandons his claim, ho will m ;,'ouei;il 1,..

ordered to pay the lattor's costs down to the time of the claim bfiiij;

abandoned, and of applying to take out of Court the money, if (my,

paid in by the sheritf (e). So, he may bo ordered to pay them if fo

neglect to pay money into Court in pursuance of an order for tbt

purpose (/). So, if the execution creditor, instead of procoeding

with an issue directed to be tried, abandon his claim to levy upon

the goods, the claimant will be eutitlod to his costs in like man-

ner ((/). Where the issue has been tried with a jury, tlio costs df it

and of the application and s'ubsoquent proceedings, in tho absence of

11 special order, follow the event; and the unsuccessful party is

liable for them (A), even though he b" tho trustee of a bankrupt!;;,

and this even though tho issue has been ordered by cousunt (/A As

to costs when tho claimant succeeds only in part, see untc, p. i;jii3 T,

Tho successful party is entitled to the costs of an order for taking

tho money out of Court, or for having the property in disput.'

delivered to him by the stakeholder, though he has not applied tor

tho consent of the other party (m).

How obtained. The Judge who tries tho issue should generally bo asked at the

trial to make an order as to the cases under Ord. LVU. r. 13 [nhtf,

p. 13G1). If ho does not do so, tho party claiming tho cost?, in

order to obtain them, must, after notice, apply to a Jiidiie at

Chambers for an order on a summons {v). Tho atfidavn in suppoit

of an application for costs, where the claimant relin(|uidies his

claim, must be entitled in tho names of the parties in the original

cause (o). -,.,.,,
Sheriff's costs Under tho present practice, when an order is made on tho applica-

attending tho ^jon of the sheriff, ho will, in general, bo allowed his co?ts from the

application. period at which ho has been called into intcrpleailor action, that

is to say, he is entitled as against an unsuccessful claiinaiit to costs

and possession money, from tho time of the notice of (daim or the

time of saio, whicliover would bo first; and when tho sheritf is

ordered to withdraw ho is entitled to costs as against tho execution

creditor from tho time at which the latter authorized tho oarrymp

on of tho interpleader proceedings, that is to say, generally from

the return of tho interpleader summons (^0- ^lien tho execution

Bitt. Ch. Cas. 114: Pwse/' v. M<d-
limon (C. A.), 28 Sol. J. OKI. See

Glazier v. C'oo/iC, 5 N. & M. 680 :

Swaiiw V. Spencer, 9 Dowl. 347. But
SCO ISn/aiit v. J/cei/, 1 Dowl. 4'28

:

Besicicl- V. Thomas, 5 Dowl. 458.

(e) mUsy. Hopkins, 3 Dowl. 346.

(/) Scales V. Sargeson, 3 Dowl.

707 ; 4 Dowl. 232.

(q) Bohbs V. Humphries, 1 Bing.,

N. "C. 412 ; 3 Dowl. 377.

(/() See Ord. LXV. r. 1, ante,

Vol. 1, p. C72. Bowen v. Bramidgv,

2 Dowl. 213 : Armitagc v. Foster, 1

H & W. 208. And sne Stalei/ v. Bed-

well, 2 P. & D. 300 ; 10 A. & E. 14.5.

U) Melville v. Smark, 3 Sc. N. K.

207 '; 2 M. & Gr. hi.

(k) Matthews v. Sims, 4 Dowl. 231.

(/) See Lewis v. nMiiiii,^!:^

R. 191 ; 2 M. & (ir. ST.) ;
!l Dowl,

0.V2 : Staleg v. liedwdl, 2 P. k D.

309 ; 10 A. & E. 115 : Ihtvis v. Um,
|

26 L. J., Q. B. 314.

(»() Meredith v. linners, 7 Dowl,

596 : Barnes v. Bfuik of EuiikA

7 Dowl. 319.

()i) Burqh V. SthiUh'hl, 2 Dow!,,

N. S. 201'; 9 M. i:' W. 4:S. .^ee
I

ante, p. 1361. See Bowai y.lSfiuii-

idge, 2 Dowl. 2111: Smles v. %•

geson, 3 Dowl. 707 : ItkmiwMM,
Dowl. 293. „ ,

,„
,

(») miwtt V. .S>OTOic, lH,i-«.

370. And SCO Levi v. Aiih, 2 DowL,
|

N. S. 932.
, ,„ ,.

(/y) .V,(//7<! V. Miitinnn, W^ ^
1883,176; lJitt.Ch.Cas.ll3,/w'f,J..

at Chambers.
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isteacl of proceoiling
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iigs, in tho absence 01

insucccssful party is

too of a bankrupt ;r,
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I't, see (intiW}. 1131)3 71

: an order for taking

property in disput':'

has not applied for

'ally bo asked at the

rd. LVH. r. 13!/(/,/f,

laiming the co?t=, in

ipply to a Judge at

10 atfidavit in support

aant relinipiishe!i his

parties in the originul

3 made on tho applica-

n^od liis costs froBi the

crploader action, that

3sful claimant to costs

notice of claim or i

i when the sherit! is

against the execiitiuu

itliorized tho carrying

to say, generally from

Wlicn the execution I

cwis V. irnl(liiiii,^^c.y.

M. & Gr. 87.); Do«i

f V. Jtriliirll, 2 P. k D.
|

feE.llo: J)(ivis\.iTip*,

. B. 314.

edil/i V. Hoacrs, ' Dowl,

es V. JSidik of Eii'jhdf

lh V. Sell (!Held, 2 Dow!,,

; 9 M. it W. 4IS. See |

61. Seo/^w/v.^w-
3wl. 2i;i : .Scales v. .%•

iwl. 707 : IIIcikI v. lieh«o,

'3.

,//; V. Spfin-ow, IH. A'\J.

800 Left V. Jylt, 2 Dowl,

•U V. ^M;hm>, W. N'-

1

Bitt.Ch.Cas.ll3,/W,J..

creditor consents to tho withdrn-n-nl nf +1,.. i •«.

on tho hearing of tho aXa fon fhlS ^^T^""''
'^°°^ ^°* ^PP<^ar

any costs/,).
'
Unclor tSStW^tilw^'^^^^

was not, m general, allowed lii:^ cosffn^^n !' P'-^^^ico tho sheriff

application (;.)
;

nor' wa.s ho aSSwed them 'ft "f ft ""i^^'^^^^
«^°

liot appear [s). JJut ho mitjht h ivo bom, nil ?^,
*^° P^aimant did

ant did appear, if ho could show ?WH 7'-'^ *^'°^^*' ^^^o claim-
Toxations(0. Also, ho was t LierV n'i,'''"r.f^ ''""'^^^t ^as
application niado to opoj tho mrnr 'l

7''^
*^f

"""^^^ «f any
a .lication wa. mado

/.J tho ch° urnt rff-^''^
^"'^°' '''^'''''' «"^^

theshorilf was no way i, fa ItS f/f-^""' T "'^'^^*"''' '^°'l

cation conld bo consi loroa iiit U'^ ,,
',

*
'°.-'^ *^° ^"'•^'^ ^PPli"

one(,r). It was Irel.l tha ? lo eosj SaS?"'? ° '^° ,°"^'"^^1

"expenses of the oxocutiou," withh tho 4' y^'^^'P^^^r, °' °''^°^" ^^'^^'^

.

The Master or Judge. M-hc.r ho Zctrgos t'iro;S " '^^^
lrc(|uently, upon doing .so, orders liin, fn ,.t .? ? '^ summons,
will invariably do so, it' thoXi « d no S n "f

'°''''^ ^"^
' -'"^^^ ^^«

it is clear tliat ho has unnocossarih bv , ^^}T *" ^^'VVovt it, or if

Master or Judge (a). AmiXn fl,o P "''A "'? ^"^^"^^ ^^^^'-^ ^^^
to pay the rent, tlpL^^^^^l^^^^^^ f^^n
his costs, it was ho d, that tho sheriiv w,. r 1 1 i

^
'
'^"^\also to pay

of the scc.irity (i). If ho shS 1- 1

'^^
•
^° P'^^ ^^'^ o.xponses

the writ, and a.^ attaclmmi obtained ^^,'f '^T""
^^"^^^° ^« '-^'t^"'"

will only grant tho ^hSlnoSonlT^ lotnvmng it, tho Court
of the attachment (c)

"" payment by lum of tho costs

tlie partiei appear,^ n o,S '^.'^'°
'^^f

"^'e; and if

ordered to jiay into CWt bo ,. i"''^'']'
^' "i'^'^e. lio will bo

fwin. hiti I deJuct^sj/ch pouS'^'r/s 't 'T''
/"^^^^

them being reserved for future dofo,,,'; *.•' t?:'
^^^ ^^"^"1 foi'

will then depend t.pou tho ovont of r'''^''°''-
^'' "-^^ ^o them

ci'lod in favour of tho oxocution orn,l f T"" ^^'.'^''""^ ('^)- I^ do-
'i-^o not. If tho issue decided n'V^'"''"^^

o^'-'t them, other-

!:::^:^^^-^^^
^.('/) ('. V. 7^, \V. N 1,S,ST OA7 .

Bitt. Ch. Ca. lii iv,7,/ 't ,f

(^'.A.),2S,S,(,T ,ilO
^'^"'''"™"

« See ,,,.,• C,,,.. i„ 7;„„.,,/,,,,

I

Do,v.oG7;2 .tJ.480;2 1?r:

9Dfe:V'^'«M.&W.204;
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Costs when
payable by tha
sheriff.

Sheriff's

poundage and
expenses of
execution, &c.

Where the
parties appear.

221'''^
\o{"l"""'Z'

^"'''"' ^ ^^- ^ ^^•

It. ^aI ''^«P/''''"i'''"*"'v- fnlloifct/, 1 C.

oj 0.rfnr,M„re, Dowl. I3G
'^

j^(") Jhsliop V. m,u;i,<„i, 2 Dowl.

(i) C'/.rjvl-,. V. Zo>,/, 2 Dowl. 227.M ..Jfo»»-,^ V Adm>„; 3 Dowl. 408.

('/ff^/ic V. Clu'twodr, 4 Dowl. 03.3.

i;i
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Proceedings in

violation of
interpleader
order.

clobt(''). If tho parties come to an arrangement, and dn n,, 'i,.

the issue ordorod, still the sheriff will not be entitled to tlic ,.,>;s,

unless, perhaps, it could bo shown that tho oxocution creilitur
!i,.,i

realized his debt, or part of it, by such arrangement ; inwliieluna',

perhaps, he wonld bo ordered to pay poundage, &c., or Home part

of it, in proportion to tho amount realized. And, it sciiu-.
t!,,.

sheriff would bo entitled, on such arrangement, to oxpi usi-, in.

eurred by him in keeping possession of tho goods, or othi'iwi.i',

after the interpleader order was made ; and these oxpeusi',-; li^.M

it would seem, be paid by the party who gives up his claim 1 1 tin-

goods or proceeds (/). Also, the sheriff will be allowed llic cost^

of keeping ijossession, after making the application, where it i^fir

the benefit of both parties, and not merely in furtherance of his

duty (g). And, in general, if tho sheriff have kept jiossession or

sold the goods (/i), or done any other act by order of tho Court ur

Judge, he will be allowed the costs of so doing (/). As to tho

expense of keeping cattle, see Vol. I, p. 825, n. (/.')(/.•). It' inithr

the execution creditor nor the claimant appears after sorvici' i.i

the interpleader summons, the Master or Judge will order so muih

of the goods to be sold as will satisfy the sheriff's poundajie and

expenses, &c., and the rest to be abandoned (Z).

Judginenfl—See ante, p. 1361.

New Trial.']—See ante, p. 1363.

Appeal.']—See Ord. LVII. r. 11, ante, p._ 1364. This rule driK

not prevent the sheriff from appealing without leave (h»\ Tho

sheriff should not, as a rule, be served with notice of an appeal from

the judgment or order made on tho trial of an iuterpleador

issue (n). Unless he is really a party interested, he will not get hi<

costs if he appears on the appeal («)•

Proceedings in Violation of Interpleader Order or Prndiiuj Sim-

mons.]—Whore proceedings are taken in violation of the inter-

pleader order, application should be made to tho Master or

Judge (o).

The sheriff having seized goods under a writ of fi. fa. against

A., B. claimed them, whereupon an interpleader summons ivas

taken out by the sheriff and served on B., notwithstanding which

(e) Smith V. Darhto (C. A.), 26

Ch. D. 605 ; 50 L. T. 571 ; 53 L. J.,

Ch. 696.

(/) See Dahbs v. Htimphries, 3

Dowl. 377; lHodgos,4; lBing.,N.

C. 412 ; 1 Sc. 325 : I'icnles v. SargcHon,

4 Dowl. 231. And see Armitage v.

FuKtcr, 1 H. & W. 208.

(jg) Uiiderde/i v. Burgess, 4 Dowl.
104.

(A) Brown v. Delano, 6 Dowl. 293 :

Daboa v. Il'jni' brh-i; supra.

(i) See the cases supra, and IFest

V. Boiherham, 2 Bing., N. C. )i:.

(k) See GaakcU v. Mtoii. 3 H. i

L. 267; 14 M. &W. 802; 15 L. J.,

Ex. 107.

(/) Jiri'kigh V. SaUshurii, 3 Biiig.,

N. C. 298 ;
"5 Dowl. 3C9.

(m) Smith v. Darhm (C. A.), :'6

Ch. 605 ; 50 L. T. 571 ; 53 L. J., Ch.

696.

(«) Ex p. Wehstir, In n ihrm,

22 Ch. D. 136, 141 : cp. Exp. stivhr,

In re Morris, 19 Ch. D. 210, :'23.

(o) Mollicr V. Laurie, 3 C. B. mI



rroccedimis in VivJiUion of Order, .f-c.

R tooktliG goocls forcibly out of the ],osso.ssic.n of the offiocr inwhoso custody they M'cro. and sold them--irol, f , ,f •

gmty of contempt, and tlio Court f^rantcdnilofon, {
""""!

against liini, not to bo enforced ,'/ In V'l .1
'"'"'^'=^'™"^t

execution into Court (;?)'
^ '^ ^" ^"'"^ "^" '''""^"i* "i" tho

The sheriff will not bo conipolled to make any return to a fi fnpending intorpleiidor procedings
[q).

"^
^^''"'" "^^ "- "• i^-
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(p) Cooper V. Aspreii, 3 B. & S
932; 32L. J., Q. B. 209! 80 , 47 L. J., Ex. S6.
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Paet XV.

What applica-
tions to bo
made to Court.

Divisional
Courts.

APPLICATIONS TO THE COUllT—SI0TI0X3 AXl) OHDEliS,

What Applications to be mode to the Court—Divisioiidt Cuiirt^.]—\s

a general rule, every application should bo mado, in tlie first

instance, at Cliainbors, and not to tlio Court, unless it is 0110 of the

proceedings or matters required by Ord. LIX. r. 1 {iiifra\ to W
made to a Divisional Court, or is expressl3' required by stiUiito to

bo made to the Court («).

By IL ofS. C, Ord. LIX. r. 1, "The following proroctlinj.'s aud

matters shall continue to be heard and determined bet'iirolJivbional

Courts ; but nothing herein contained shall be construed so as to

take away or limit the power of a single Judge to hear and (kter-

mine an^' such proceedings or matters in any case in wliich he ha*

heretofore had power to do so, or so as to" require any iiitorlocutorv

proceeding therein heretofore taken before a single Judge to be

taken before a Divisional Court :

—

(a) "Proceedings on the Crown side of the Queen's Bench

Division

;

(b) " Appeals from revising barristers, and proceedings relating

to election petitions, parliamentary and , uuiicipiil

;

(c) " Ajipeals under sect. G of the County Courts Act, loTJ;

(a) Where (in application is re-

quiiuii so to bo iiiailo, this will bo
found exprusaly etatcd in that part

of this work iu which that particular

aj'phcation is treated nf.



AT CIIAMBEII.^-
IE, ETC.

h'ders j —^
id Ordera Uu;

" li.'l

—Month'' s Xotut to

U32

Copies— Vrinlinq

¥ \ Wfl

rS AND OUDEKS,

livisioudl CiiurU.]-^,%

)0 mado, in the first

unless it is one oi the

IX. r. 1 (n//>u), tobo

rc(iuired by statute to

iwiiif,' procrediii.ffi auJ

lined before iJivi^ioiial

bo eonstruod soai^to

Igo to hear and (k'tor-

y case in whiuh he has

[uire uiiy interlocutory

a single Judge to li

£ tho Queen's Bench

(i proceedings relating

and , nuiicipid;

Courts Act, 1 jTJ

;

k ill wliich that particular

is treated of.
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(d) "P^«eed,;^g. on the revenue side „t fte Q„„c„.. Bcuei Cn„. CXXII

'" 'S^tt a5;?..'^?'"™^
Co,„™i».ion.,s „„aer the

brf»roaI)i,!,i„„alCourt° °''° "»™«l'le
(h) " Siicciiil eases i\'horc all mrtios nwBo .1.^. n . ,

before a Divisional Court ' *^ ' "'" '""^' ^^ ''"il
(i) • Appoals from Chambors in the Qncon'a llon^l, TV •

0) " Apj^c^hons for now trials whe.^rero?a:ton''i7Sl";ith

.^IW.tr;f"'"" ""' '""''"" °* ^^^^^--1 Courts, .e

^PP^iaitwntotlie Court, fmo7nade.l—-'Bv r? nfc) r< n 7 ^ ^^
" Where by those Rules any application A tXnr^ i ^'f

^^-^^^ ^- 1'

tho Court or a Judge, sucdi aSnSon -^^^''T"'}
^"^ ^'° '"''^^0 *«

Court or to a Judge in Cour' iSrborado'by'^tron ''

^'''''''''^

a^e;^\s?!iS,';s£oi^tir;rV ^^-'^ - ^^°
side of the Court. Or.le -s on tho iln.if f

"^''' °'' °^ *^^« '^'•«''»

.

As a general rule, under he pes'nrLSn"? ''''^'"'^
?•*

^^^^•

in an .action is required to be mado^ nffl
' T''^' ''^PPl^'^'^tion

Formerly, most applications were mat Tlh^t", .«^''^°«ou.
parte, and a rule n si or order to rW nn

^'^^ mstanco ex
first instance, but tho prLS praetieoTar rn^oT ^'""''^"'l

'"^ '^'
rules nisi and orders to show^ eause ami u£t t„f'T'' ""^f'^'^motion.

^ause, .ma substituted a notice of

orc£;;lo^wiu;;sLnhSe^^^^^^ ^°'''^™1° ni« or
^et aside, remit, or enf^co irt!^ J or fbYfor^ir'^"' ?' ^''^ '^
to answer tho matters in an aifidav

'

m- M \ f
^tachmont, or (c)

or (0) against a sheritf to pay mo„ov loXr i ",
'^''^'' '^^ *^^° ^'"ll^

Tiro rule, it will be ob.srrVed, S Joni3 to tho
"''

T^^^^"""cations expressly named in it am tn ,^nK
^° P-livticular appli-

-tiou;(i. IntheeSoofa^^^^^^^^
named, and applications in an actSn a wfl '

thoso expressly

?S;SKXo^.1»;iS|«^^^

Application to
Court, how
made.

Applicatiou.s'
to bo made on
notice.

—^ o rules nisim certain
case.s.

{>>) Ite^rhUlips and Gill, I Q. B. D
I

• V"^-!^- ^- 3"^ -24 W. R."
i''^ Uio apphcation in this caso
wnul, now fall within rule 2 (7
;h1 should

,0 made by motion. /;

, .n;">^-H.^;'--2. '"'t". Vol.1

'"u tliaii those m an action, may.

fn A »* *° "'° °"'«^' """les, bo madein tlie 8a:no inauuor as they wouldhave been made if the Jud. Acts hadnot been passed.
^°-

((') Matimes V. 0/'c« (T! A ^ n n

j76,ov^ruh„g //.,,,. v.c%iS

47 j.^ vfni!^'''''^'""'^'
^''""'^ ^"'"'f,
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—No rules

absolute, ex
parte cr orders

to show cause
except in

certain cases.

tho nilo, and in all application.s made in an action, notice of inotiun

must bo given (c).

By Ord. LI I. r. 'i, "Except ^\llelo according to tlio praiticc

existing at tho time of tlio passing of tho principal Act any order

or rule might bo made absolute ox parte in tho first instanit,

and except whore notwithstanding rule 2, a motion or ai)iilii;iti,i;;

may bo made for an order to show cause only, no nietiou jluU h,.

made without previous notice to tho inirties affected theruby. Hut

tlio Court or a Judge, if satisfied that the delay caused by procoediii"

in the ordinary way would or might entail irroparabli' or .sorioii'

mischief, may make any order ex parte upon such terms as to costs

or otherwise, and subject to such undertaking, if any, as the Court

or Judge may think just; and any party afi'ectod by such order

niay move to set it aside."

The cases where, by tho practice existing at tlie tinio of tlic

passing of the- Judicature Act, an order or rule miglit bcmiulo

absolute ex parte in the first instance are pointed out in tho course

of tliis work in treating of that particular application. Tins part

of tho rule is subject to tho express provisions of the other rulusas

to how particular motions shall bo mado(/). Eule '1 is set (lUt

supra, p. 1>S79. The effect of rule 3 is that, except in tho ci.scs

expressly provided for by rule 2, in all cases where, umlor tho

former practice, an order or rule might have been made absohito

ex parte in tho first instance, or an order to show cause only made,

this may still be done {(j).

How facts IIovj Facts hrouyht before the Court.']—Matters of fact aro brought

brought before before the Court on a motion or a Judge or Master on a summous
'' "^ by affidavit (On/. A'A'A'F///. ?•. l,«H<e, Fo/. 1,11. 453). The formal

requisites and other general matters relating to alliihivits, vill

bo found treated of ante, Vol. 1, Ch. XL IV. As regards the contnit>

of the affidavit, tho necessary requisites in each particular case will

bo found noticed under the particular heads throughout this work.

It should state such facts as may induce the Coui't to grant tlie ap-

plication, and as positively and distinctly as tho case will admit

of ()). Whore it is sought to impeach a rule of Court or Judge's

order, tho mateiials upon which it was founded should bo brought

before the Court {j). Formerly tho Court would not even uotico the

fact of an application having previously been made to a Judge at

Chambers on the same subject, unless it wero substantiated hy

affidavit, but the same strictness is not now observed (/.), Wiere,

upon a motion to set aside a Judge's order, it was objected tliat the

order was not annexed to the affidavit, or set out verbatim in it, but

the substance only of it was stated, the Court hold that to be sutii-

the Coiu't.

Affidavit (/().

(e) Delmar v. Freemanfle, 3 Ex. D.
237; 47 L. J., Ex. 767; 20 W. B.
C83, application for order on sheriff

to pay over niouey levied : Eynde v.

Goida, 9 Q. B. D. 335; 51 L. J.,

Q. B. 425 ; 31 W. R. 49.

(/) See lupp V. Cooper, 5 C. P. D.
26 : Fowler v. Ashfurd, 45 L. T. 46 :

Eyiidc V. Gv/dtl, supra.

iff) See Ord. I. r, 2, ante, Vol. 1,

p. 201.

(/;) As to the cour,so to bo pur-

sued wliero a party refuses to make

an affidavit, sec aute, p. 4"t.

(i) Sen Green v. Jtu/ian, 4 Dowl.

659: Chmey v lir(viloii,(ili.k\S.

17.

{j) Nccdham v. Brislour, 4 Sc. .N.

K. 773; 4M. & 0. 202.

(k) Goren v. 2),(e, 7 M. & V. \&



and Orders.

ction, notice of ipotinii

g at tlio time of the

f/id III V. llrisfoicc, i Sc. .>.

M. & G. 2C2.

«v. r«^c, 7M. &W.1I2.

How Fucis Iroiujht before the Court.

('icnt(/). Ami whoro all inontion nf fl,n ^ i .

affidavit, but the rule appoS o 1 t^havo Icon h^'
^'"" "'"^"""^ "' ^^°

the onH tho (Anxrt hAd it to iS sufficient ,''!("*' 'T' '''^''"'"

the same onlor in wvoral causos ,n. , K^ ^'
.

""''^'' mnkiu''
affidavit intituled in all thUSo^S:^ "'°^''^ ^"^' "" '^ ^"'fc'l"

/. Court at the time uf ml-in,[Z jTtT ","•!*' ""'O'^/.m/
objection to an affidavit that itN^-^s swofn"W ' '^^^^'^^ ^o bo no
cumstances arose on which tho n.o'ion rXuuler.,

^"
V''^'

"'-
m any .vay bo material at tlio time7,, ^'t •

"' ^ '"™*o" '* could
affidavit must bo handed in t-.^he Master 4-1 H ''°'"J/

^''^'''' ^'^o

granted or refused {,,). Under voi v n^ff '
i''^'^^.'"^^''

tl>o order bo
Court may allow th^iffidavi to b?n.SS^^
for . ,

but this is very seldom done 1 \ll '^'r'°
''""' '' '"^'^ed

general. «.e «.^r, IV. 1, Ch XflvYi .if
^'^'"« '^ff'^l'^vits in

for, you intend, on arpuinff 'the c-ise fn v i

"" ""'"' ^'^ ^"'vcd
the same cause already on^ho files oth!^'-""

/"''^^ ".""''''^'i^^ "^
must iK, specified in the\K,ticcM,fnroW ST^' ^^"''^ "^^'I'^vits

of the affidavit must bo served with tCnt 2" f^" T'""
'""^^'^ ''^ *=opy

'• 4 [imt, p. 1383).
"^ "°^'^" °-^ motion, we o^y/. ^j/

When the affid.avits aro conflicting tho fonrf ..-nrefer tho matter to tho Master to renmV ti ll^ 7''^ .sometimes

"udthontheConrtwillingeSnLct ir 1,^^° ^''"'}' '^^ '"'o.

cases upon the hearing, of a mot on wh3 the
/''J'"'' ^"^- ^'^ ««mo

Court will direct certain questZ to be triedT.v
;"'° '" ^^"^'^ ^'^°

wards act upon their verdict. ^ '^
•'"^'J'' "i^d after-

1381

Chap. CXXII.
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how made and
flled, iic

T'smg affi-

davits already
filed.

'

Practice whoro
affidavits con-
flicting.

Ex parte
motions.

J^^' parte AppNcations.l~In certiin on^n« r
are noticed in^io courseif i^^^KT.li^llZ"' ^^ T'^ ^^^^^^
motion ex parte without any notice of nno.fv '''^' ''^ "^''^'^'^ ^3'
may generally be made in CWrt on tl o^ n . "'V^ P'^''*^

™«tioni
taken. The days on which and thVo. r'

°" T^'^^ lotions aro
made will be find noSd in tL daily call'^iT^'l^^

'^'^ "^'-^y ^°
eahons generally precede opposed motfons

^^ ^'''^' ^PP^^-

tJeir^Sct;SSSS£3Srff -fc o^'der of P.-audience
the Solicitor-General, the Que. n's counsel T ^'^*^°"i'^J'-«^^«-al, and gj^i^g

''

-thoutthe bar beginniog\om Jho^Tent^'to 'th'lef^LlS^^Jtci ^- "'

W yui. AXX V III. r. 19 nnt„

So 4*r'/'/T-. * DowL-6?i.
J*- -'fy V. Coinhcr, 4 East •^4S-

.„,,
• ' "I Y. licil . . -- -

(v) See

^. Jy^cff.v, 2 Dowl. 92: Ec » vn

t^^ affidavit'r^,\'"f
^'j '"« -g-?:

handed in to «,p Ar
"/'''' "'"'^t ^^e

theorder^l^il'o'rn'oT'"^*^"'-

-SWo.^- 7D0W1.692 "• -""^^ ^•

^W See i;«,.^ V. CT.;„/,, 1 D„^,
^

«"t^ Vol. 1, J,. 471. ^.^

^M.&«.
v.'iy.^FAor'^'a^";:'';^;;^
53 L. J.', Q. 13

32W. R.'g()2.

Q- 13. D.
302

; 50 L. T.
807

31/
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from tlio centre to the right of each row, until all the (.dnuscl ,1,

Court shall have moved. This i8 usually termed "Koiii;; tlii'iii;;h

the bar." The motion then recommences with the Attonnv-

General, and goes through the bar in the same order as Ion;,' us ;t'i<

convenient for the Court to take motions (u). Formerly, bt'l'oro the

Judicature Acts, on the last day of Term, tliis order of iuoTiii|;

was reversed the first and second tinu) round, when the Cuuvt uoin.

mencod by calling on the bur in tlie back row to move (.i), but tlii<

practice is not now observed.

Under the former practice, certain motions could n(;t bo inado

on the last day of Term ; thus, a rule for an attachnicnt (»/), or to

answer matters of an affidavit (.:), or to stay proceodinjis (-/), or lor

the Master's report after the examination of a party (ju intorro;.'n-

torics(/*), or to enter a suggestion for costs (r), could not bo moved

for on the last day of Term. It was formerly the practice thiit no

motion could be made, nor any question touching an award h
discussed on that day ; but this practice was not uhv;iy.s adhcrcil

to {d). Nor would the Courts as a general rule on tliut (i;iy puriiiit

a matter of law to be discussed upon motion (e), but this woiiM

sometimes bo allowed wlien there was time, or under s])ociul cir-

cumstances (/). Nor would any of the Courts make a rule ni-i

which was granted on that day a stay of proceedings. I'nit a luiitimi

for an attachment for non-payment of costs on the Master's allo-

catur ((/), or against the sherilf for not returning a writ of capias or

bringing in the body(//), might be moved for on the last day oi

Term. And where the subject-matter of the motion had occurred

at the end of the Term, and the party had not been able to comidito

his aflldavito before the last day, and the matter was of a nature

pressing for immediate decision, the Court, on the last day of tlio

Term, would sometimes giant a rule nisi to show cnuso in t'ro

following vacation, on an early day, before a Judge at Chambers /,

or direct the party to apply by sununons to a Judge at Cliauibeis;

and such Judge would, when justice roquired it, either maka an

order, or stay the pi-oceedings till the next Torrorm, to give the party

{») See ITollis v. Hoscason, 19L. J.,

Ex. 269, as to counsel in the Queen's

Bench before the Jud. Acts not behig

allowed, except in certain cases, to

move twice in the same day.

(r) See Anon., 2 Dowl., N. S. 929.

0/) Anon., 3 Smith, 118: Ashmore

V. liypleu. 2 So. N. E. 203.

(z) Jidilei/ V. Jones, 1 Chit. Rep.

744 : l-:x p. Anon., 2 Dowl. 227 : lie

Turner, 3 Dowl. 557 : Jacob's case,

4 Burr. 2502.

{a) Baiky v. Jones, 1 Chit. Rep.

744 : Anon., 2 Price, 143. See Gro-

tiow V. rointcr, 3 Dowl. 571.

(I,) It. V. Whcekr, 1 W. Bl. 311.

Under special circumstances, a rule

for this purpose might be moved for

on the last day of Tenn. 'V. C.

(c) Anon., 4 M. & Gr. 90G.

(d) Bignall v. Gale, 2 Sc. N, R.

582 ; 9 Dowl. 393 : Km' v. Jvntmt, 1

Dowl., N. S. 340: Watkins v. Phil-

pots, M'Clel. & Y. 393 : Kettkton v.

Crosby, Tidd's Pvact. 9tli ed. 498:

Freanifl v. riiincf/ir, Cowp. T6: III

Ju-nn.t V. lluwcir, b Sc. X. H. M;
Brutlcs V. rarsoHs, 7 Jur. lOIC, B. C,

And see 9 & 10 W. 3, c. 1;'), s. 2; ami

the repealed rule of M. T. 36 G. 3,

K. B.
(c) See Turner 'V. Mayor of KeiiU,

2 D. & L. 197.

(/') See Drury v. JToiiiisfield. 11

A. '& E. 105, n. : Ji. v. W/inh: 1 W.

Bl. 311: Doc d. 'SIcmis \: Lord, 6

Dowl. 2.')G.

(7) 5 BiuT. 2(180.

('/() SeelBuvr.C.')l,n.,K.B.,E.T.

38 G. 3; C. P., 1 B. & P. 312: to

V. York, 5 Burr. 2080: li'iMer \.

Whaleii, 1 Chit. Kep. 219; R. 168,

H. T. i8r,3.

(j) Chit, Sum, Prac.lCG. SeeM
V. Fall, 2 Dowl. 88 : dmey. WM,
23 L. J., C. P. Ill ;

/'''"• '•'. '''-'"/

cock, 24 L, J., Q. B, 22,



Ex parte Applimtivn-Notke of Motion.

.I's Tract. 9tli cil. 493:

PiiDicgir, Cowp. i'i: l!t

< ., ,,
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an npjioihnuty then to movo tho Court -n.if „„ i .,
practice these rulosaro not obsom.dMXr;..anltn^nr' ^^ P'"*"'?"* ^'"'"'- ^^XII
and avo rarely, :f ever, insisted on i^tX^::';£:':Zi::i::''
Mice of Motion.']—The notico of in/^+,-«^ , i. i .

A form of notice of inotion" s Sen ,V^ fin A
"'''*,^° '" ^"*'"«' (^O-

fho Suprenie Court (/}. 'n£ tbnns .?,,??
^PP^\'ichx to tlio lluloH of

in all cases. The nitirc sho\ll st.r'i^ ^^^^f
"'^^?^'>' *"^l"^-«^

:.p,.licunt is desirous of obtanrYtJavnTf '"''''^'"
!'"^^ ^'"^

cither t,>gctlier or in tlio alter wVirn t^ ^^°'" '''^^^''^l "^''^oi'S

shonldbo^iskcxlfor^-henolisriluLd °"^'' "' *" ^^° ^"«^^

orenr:;^' ^^t^rJ: iir^KtSS'^t^^l^r ^"f^ ^^^''^' --*'
shall sfute in general terms the gZul^^f'tho .nV"''.'^^^

^^"^•

where any such motion is founded on ovlle.i 1 ''?','
f^ipn

; and,

tor hearing the motion
; proTidcd hat ,-n

^ rt- '"^ ^^° ""^ico
the matters in an affidavit^™ to trko off Z^^'u^'T *° '^"'^^'"^

motion shall be served on tho parlis no?iS f,f?^^';
^^^ ,""^^*^° «f

before th. time fixed by the noti^cnfm-^ni- .^""^ ^°'' '^^'•''''i' days

^

Leave to serve short notee o? mot on ^Sat^if f^ '^'^'''-l
clear days' notice, may in nrS cios m t ''''^\^f^

than two
obtained on an ex parte application wl ^"V^^"''^ '''^'^sons bo
fact that the leavers beeTgmS "ff '''IV'

«'i^*^" ^ho
During the vacation any apiSion „ ei^filb??

'"
f
-^^ """™ ^«).

must be made to tho vacatFii Jud° e (a)
* ''°^''' °^ ™°^*«^^

Ihomjtice should name tho dnv nn Ci,;„-u
as counsel can be heard tho aSv.h^-^'-°r '°, """"^ thereafter
The day nan.ed must be TdSt'tZXYV' ^' °^^^^-
notice naming a day in vacation is bad (i)

*^' ^'^"^'^ '^'^^ ^^t- A

cation is made is suflieient f«) ThoZ&nff
1^"°^ *^« ^PP^^"

parties affected by the appliStion (°) ''° '^°^^'^ ^' '^'^'^ «^ all

ieavU:tt^£t;-t^w^t^So?Sir^°^ ^^^ ^p--^
any petition or summons upon 3 ,W i ? °',°^^'^^ ^°tico, or
duly served with a writ of sCmon.

1'^°"^'^"*' ,^'^« li'iving been
within the tinielimiteclfox^hrri!;,osa'>^^'''' ^"' ^°* ^PP^'-^^'^^

Xoticc of
iiiotiuii.

Form of.

—Grounds to
bo .stated in
some cases.

Length of
notice—two
clear days.

—Short notice.

—Eetum day.

'

Ser^nce of tlie

notice of
motion,

—on defendant
who has not
appeared

;

cSfttof-^'- «-^hlfonn;

^WOrd.LXX.r.l, ante, Vol.1,

J-h'Z' '''rl'T'^
W. N. 1882,

»|. 52 L. J., Ch. 5G3; 31 W. R.'

(«) Coimdier v. Comchcr, W. N.

1881,2; 29W. R. 230

^Sohcitor, 14 Ch. T). I.VJ- i^YVLf
D. 484?^!)/

'' '^'^"' ^''''''"'' 22 Ch.
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Part XV.

—ondefciidant
before njiiniir-

anco by louvo.

Service of copy
ufiidavit.

Api'Ucations to th; Cuurt—MvUons and Ordtrx.

A wuiinuons served mulor this rule need not bo filerl uiu!.-

^IWdnlLLI. r.{), "The pliiiutift' may, by loavo of the Court w

a Ju.l"o, to bo obtained ,x ]><irt>', servo any notieo of niutmu ri»i,

any defendant along with tho writ of sunuaous or at auv tu,i..

after service of the writ of summons^ and before the tuiu- Uuiit.l

for tho appearaneo of such defendant."

In the mses mentioned in Ord. Llf. r. 4 {supra, v 1.5.So), a ropy

of any allidavit intendeil to be relied on by the app icant must I,.,-

served with the noti.e of motion. This applies to the case ct un

apidieation to eomniit a party for disobeying an order for discovcvy ,'

,

When tho allidavitsin support of an apj.heation to coiunut were ii.t

served with tlie notice, but were served two clear day. beluro th.

hearing, this was held not fatal to the applicacion ((()•

Entry of
motion for

bearing.

Hearing of

application ou
notice.

Amendment of

notice of
motion.

Order for

service of
notice on
parties not
before tho

Court.

Entn/ of Motion for //eartn(7.]-Tho notice must bo set down i

le list ot' motions for hearing. This is done by taking' a copy

.

I ill

the list" of motions for hearing. This is ao.ie vy lukiu^^ a copy ui

the notice of motion to tho Order Ortico in the ten ral tlia" and

delivering it to the officer hi charge ot the motion list there to be

entered. It will .hen bo inserted in the list, and will lomeonlMi

arffument in its order.
, , i i *

All opposed motions, enlarged rules and peremp cry motwus

(other than those on the Crown side and on appoMls troui mlfiiuv

Courts) are put in a list and taken in leiv order

All rules and other opposed motu^ns on the Crown sulo and .u

ajipeals from inferior Courts assigned to the Queen s Beuih Divi-

sion must bo entered in the Crown paper, at the Lrowu Uflico at

the Royal Courts, and will be taken m thoir order.

IleariiHi of AppUmtion on Notke.-\-AiteT the motion lias beon set

down for hearing (as directed supra), it will, in due course, appear

in tho daily cause list, and bo called 0,1 in Court in its order in the

list The counsel for tho applicant is heard m support ot the

application, and then counsel for party served with the uotice

.

Srd, and counsel for the applicant replies. Two counsel wil he

heard in support of and hi opposition to the apphcation, except m

fhe case of in application for a now trial, in which case oulyone

"""Tho'comrhas power to amend the notice of niotiou so as to

make tho order which, under tho circumstances, is just auti

^'iTv^'oni LII. r. G, "If on the hearing of a iiiotioii or other

apidieation tho Court or a Judge shall bo of (.pmiou that any

pJLon to whom notice has not been given ought to hay or

have had such notice, the Court or Judge may either ch^i""

motion or application or adjourn the hearing thereof, in order that

sich notico\uay bo given, upon such terms, it any. as the Cotirt

or Judge may think fit to impose."

(.,) Ante, Vol. 1, p. 280 : Whitakcr

v.'Anrsto,,, \V. N. 1884, 2:52: lien-

shn>r V. KcH^ho.w, W. N. 1880, 7.

{!) Litchfdd V. Jones, W. N. 1883,

164.

(»0 Jlampden v. 'indlis, 50 L. T,

515, 517. „ ., „, n
(!) SesGdly. ;/W/?», 2a Ch. D,

707, 709.



lleariny <>/ Aj,pliaUiou on Nutke.

It is tho duly of tho applicant to sorrn fl,,, , <

(,f itiluilir.g ;,..t hi. CO. ts ( /) In ar>:}t\ '• .'""^ "' *^° ^'V''"*

HI which al .rpplicatioa w Is nudo but"ST f''''? •'".^^" '''^^i""

it, w(..o not scVvo.1, and ,lid no Sp'u a oX^'r' "'^r''"^^'''^.
"'

It ^hculd bo binding on thorn thrLo < .V. .ff
^^"-^ ""''^"' «" ^'^'^t

>howc.lcau.soa.'ain"tit(4
'''^' uitor «omco. unless thoy

If thi! vt'spondont docs not anpoar to nnnr.-,. fi, t .•

Court will generally hoar tho ,iplie u7 ual i^ ;q'Plieation. tho

application according as thov h k /f ,?
8''^"^ '^'^ .''^fusc tho

will be subject to tht prodnc ioS .u. 'afl i
'".

'''f''
'' '^^'^'l^' ^^

notice of motion (-0. If tho a„ dica i ,. V "\
•'''''''''^'^' °^' "»"

.'cnerullv bo made as to cost"
^^'^'^'''^^^""

''^ ^'^''^^od, no order will

f!i;:^.t?t:^.S'^^r;irS2^[vrt^
is^ "^'^-•.r'^to tho costs of his ai)i,oarin-r/; unb.ss , ,1 .' .,

^' '"* "ntUIod
bad or nisuliicient, {,1 whi^h ci^o t^^ "y ^ml is^'^'^^ ^

''''^'y

nppea, and if he docs so will not yj i '^^sSX A
'
r"'^ ^^

motion nanung a day in vacation, altho
'
h Tt i ^ « ""'''° °^

thereafter as counsel may be heard " i.b id?'))
'^' "'' '" ^^^^

.piir;K;;!rj^^;^;;r^„";;^r^s^

4f-a^^o ti,:^'S^ - application

Court or Judge sliall think lit."
"^'' ^* ""J'' "-^ tho

If the parties consent to an order, tho Court „>n .f i
sanction it, A consent onco given in S.rt n m f f ^°-

'l''^'^"^
*«

eve. although tho order has' ZS W drnvl S.) ° T'?'^'-^^^^'"'pka .on to bo reliovod from tho consent on suirP^,>^ ' ^"*/" ""P'
as niLstako or surprise, may bo made (

'

''^^"'cien. grounds, sucli
the costs are in tho discretion of tho Courf { f\ ^

wi
1 c luulo as to them as tho tV,ur.t maj^Z Ki '

""""^ '"'^ "'•'^"

^\hon a motion is abandoned, tho partv cillnl . ,haay apply to tho Court for his costs SSon; /i?
" ^° "PPO'^^ it

N-nte to the apphcant and solicS and .Tf "^ '"' ^'^ «li"uld
hmng them, and should onl v apniV i^A

^y"''
f

^?"«'^"t to his
refused,

.

Un taxation, tho cSt;7 il/Ud" r^a^inabl 'Y'
^''"'^

expense incurred before tho notice of ilnn in, .
-^'^ '^""''' '"^'l

I

be allowed
(y).

^" °^ 'ibandonmeut is received, will
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Ciup. CXXII.

Party not
appearing.

Adjournment.

Consent order.

Costs.

—Abandoned
motion.

|48M9t"
''" '^''''' ^'""'"'' 22 Ch. D.

laffidU'f' i'"
Cli^nceiy Division tho

lamiiavnt should bo made and i>m.

lrj]^f^ *i'^
>s heard: Ser„r v.

ILJ. Ch .,W;4!)L T. 48l';32

^•?\
Q.'?'

L ''^''S^-''>"'"9e Trading

t..v.i'.—Vol. II,

fUrtill f^vP- ^25: op. Great

IJ,) (G A.), per J/,/fe//, L. J.
('; V/'07vy V. C'ro//,/o>i Union Sani.

3* w R 4', ^\ '"'
;
SO I- 'i'- 291

;

dted
^^" "'" ""^"^ there

(/) Ord. LXV. r. L ante, Vol. J,

r^.y-^oo'ir''T;'.^,^:
:'''''•'•. 16 ch. D.

29VVMi. 3.J3.
•-'^'' "^••l- J3l;

4 U
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Part XV.

Order iiliHoluto

in tlio first

iustuuco.

Mfitiou for

rule uiai.

Procoediugs
to obtuiu rule

uisi.

Directions OS to

service where
residence un-
known, &c.

Showing cause

in the tirat

iustuuco.

AiU'licatlvHi to tht Court-Motions and Onhrs.

Onler Absolute in the First /».sf,(«cr.]--S.)m.'tiTnPs u^^ uoti,v,l ,,

tho course of this work, an or.l.H- is ma.lo ox vurt., abso utc.u tl.,

first instanco. Wlior- tlio oulor is alwoluto in tho iir.t inst;,,,,,.,

it is obtain.'.! lhiis:-J/</<..'' tlir ura-miri/ a£id<inttou „„.f,ui, ,„j.,r^

and endorse the latter correethj us to the nature of the urdn r^f,u-,J.

Give the motion paper and affulavit to counsel, loho wjll edhn ^j.. ,(

to one of the Masters, a/Ur siuniu;, tt or more it in '.o,nt ucm.u,„^

to the nature of the motion. If f''>' "^'^'^ '" (''""'! '"" " ,""' l'!r'

office, and draw up the order, and aerrea copy of it upon the mlml.,

ora<jentof the opposite party, or on the party himselj,
,J km^

defend in person, (is directed po^i, p. 1439.

Motions where Rule Nisi in First Instance -j-In som.' ca^cs r. ril.;

nisi only is granted in tho lirst instanco. ilio cases mM \m,

can bo ^dono .no j,'iTatly Uiuitcd by Ord. LIT. r,2, n.k,^.\;^,.

Such cases aro notic.;d in tho ditYoront parts ot this w..rk, A iiue

nisi is a rulo calling on a party to show causo why a eirtamnuk

should not bo luado by tho Court.

If tho rulo ro.iuirod bo a rulo nisi only, yirc the miAwu p<ip-r,

with the aljidorit annexed, to counsel, who will more it arrurdo.jhj.

Iforanted, draw up the rule at the proper office, and seree .mv.j,-/./,!

as directed post, p. 1431) (/<). AH propoi- F"tios should be .iilkaon Ly

tho rulo to show cause {see post, p. 1387). In some .a.-.'s tlio lumt

will allow a motion to bo renewed, when it is discov.'rwl, upon

makin- it, that tho athdavits to gr.)und it are insulhcifut. Ihey

will n.rt do so where the iu.)tioii is bcsi.le the n .-nts (()..

Soiiiotimes, whore the : .;si.lenco of th.; opp.)M(.! party isunbiom,

tho Court will, on an alhdavit showing the necessity .dit, uuikiit

part of tho rulo uisi (A-), that it bo servwi iua pavtieuhu lui.uucr,

bciu" tho best tho circuiustancos will a.lnut ot, as by l.'uvin- a cofy

of itlit a particular place, or by stickuig it up ui the othci
;
orm

tho caso of iil.senco abroad aud an np' at hero, by serving it <m ^ucli

agent, or the like (/). Where tho C > > irt gives leav<; to serve a i«rty

in a particular manner, they will not, in general, make a prosm.

tivo order, that servico of future orders may bo olb.ctwl m tho

^^In lomo "cases cause is permitted to bo sho^yn iu the fir^t

instance, iustetul of grnutin- a rulo nisi; but tins is a matu-r

entirely in tho discretion of tho Court («). If cause is .liownmth

first instance, the party moving for tho ml., is c'>'titloJ t a

reply (o). F..rmerly, where a party thus «ljoy«|V'"'';
7, 1)^

instanco, and was successful, ho was not entitled t.) Lo>t,(i.). ii^^

(A) As to tho order m wliich

couusel move, &c., see ante, p. I'iSl.

As to the form of a rulo nisi, see

Chit. Forms, p. 708.

(i) IHcrton v. lUirt, G C. B. !.'?:>.

(A) It must be part of tlio ml.

See Neihim v. fihn, 8 Dowl. 32.

(/) See Nedson v. shee, 8 Dowl.

?!l- Si'uliy V. J'i.'h'rf'O)). 2 Dowl.

668: lirown v. SliYlle, 1 M. ic W.
672 : Gibson v. lord lianelaf/h, 7

Sc. 231 Wriyht v. Gurdner, 3 Dowl.

Co7
639.

See JA«(/(Vv.i\'f!CWrtH,2I)owl.

(w) Da nix V. /ooxr, 2 be. .Vi.

20'^ • 9 Dowl. 45 :
Mnrtni t. '."mh

2 bowl. _G91 : Lniluh v. Mm, 6

Dowl. 275.
_ „ ,. , T> o«;.

8 k! k K. 259. St.tWM«vM
4 Dowl. 730: J>m., i'Umtm.

(«) .///<///., 4 •J'uuht.GOO.

) A Fitcl \: (//•(-«, 2 Doivl.4!i3.

«,;Wv ;s^...,oDowl.330:>,«



ml Orihrs.

owl. 45 : Marlin v. (Wrii/,

G91 : Liiituii V. Mimii, I)

«"v.,Vm;M,3X.iP.335;
'1 ''.VJ See <li^'ii '' '""•'''

raol .'(//-.;(..
4 'lauutCW.

o«., 4'J';iiiiii.000.

J,.,.,-,
.-. Dowl. 330: .V.m

|

Iiiifis Nisi.

whcro tlio riilo, if oWiiincd, would li.nvn ,mn,m+^i

ullowc.ri liis co.ts now.
^^' ^ ''''°' ^° ^""I'l probably bo

Tlioniio nisi must bo (Iniwii unrrUinn,, ,.r, r n ii

upou vld.h it iH int..n,k>,l t ?v ,
'^J'

' : "'"'f ^^ ^''^'^"i'l''"^^

also sonu'tiiiios nocmsarv to clruw it im ?,/

'

r^^" 'H^''- ^^ '^

.mn,ts,asonl,..s, rules oH "unit, lo. ^ '^"" ""''^''^"'^^ "^^^'' J"^'""

Tlio riilo slidiild call on all iiartiiwK'lwi ..,.„ i i av . , ,

..how cans.. a,,'uin.st it
: for th.r.t <,.«,!/ ° "'^'T*"^ ^^ '*• *"

IHT-n. not .;..n on tl.o solicit,, ,/,;!,' " "^ '"^ '"^ "r.lor upon any
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Chat. CXXII.

Fonn of rulu
uisi.

iK'iwiii, nut i'Vi>n on tlio solicit(,r in fl„. ,.nii ^ f
' "".''

unless he bo callcl upon by tie r 1 , n i^^'
/'1^7"""'* "^ ^"^t^.

it 'A ir tho rnlo is ,novod Lv in a c u
"

t
'

,o T"
''''"'"•'

"^'""^J
a th. paHy, and not nH.,.o,y ,,:^;.H:;tSt'3:rS:lS!"I

unless it b^a n;att;;';:f :;.;; i „ ^st'l hi:'Si? ;'"•"
^"ir^

('!•

^ometi,nos tho rule .liroct!! tbatS o o b" 1 s 'm
1""''?'^'

^V'
persons niuaed in it, who aro intoivsto,] T

""""'''' 'j«Kivon to

imloss wlu.„ ,novo,rfor on "hot d^ i.f ] S 1;,

"^'? "'• ^ "'^
opposite party to show ca.iso upon s.nnc^l v cv.t f^Z 'n"''u

^^"

or four (lays in a town cau.so, or six d vs in a .on
'

"''"v
^ '"'"

moro(aecordin;,to tho distam^o ot tho^opi to n S'^'l'''-
1"^' ""^

after it is drawn up
; but wli.ro tho nileK H,n ' V T''\'"T^'

t e last day of sitting,., and tho tran^Scm S w 't ;dX?fTplace ai town, it may somotimos bo drawn uv '
„ k l i J?/''

sittings, and may bo made ubsoluto at h r.sn.l- nf .t o^'
''^.^^'"

that day. A rulo nisi, oxcopt iindtr sn.-, i .,v " /
^^° ^°"''^ "'^

be granted .„ d.ow ciuso at ZmbeS TtThZ'''
^'"^ ""*

times, so -ranted {) ^^^' ^^ ^^' ^o^ovor, some-

agni;;:sr;i.:rtC^ti;nsrs^
grmauls arisiacj from tho mistake S tho ct'— •''-*'""*" ^'^«

I
not bo alloM-od to j^revail {/>).

I
fa,'';;;;*.';:,"S;;!.:"" "' '^ -"»"''" *« O"--' -u «»«,„-

stating

r , ,.,,•': -- ..ju grounds of
lork of tho Court, will I'l'o in rulo

nisi.

Ameudment
of.

Service of
rule uisi.

[v. Cmrumtoii, 10 C. B., N. S. 396.

J

00.. Cmd y. l\,rm,te, 8 Sc. N. K.

iai^^ fP"i'<''-:j^'rt'>ifhn/, 3 D. & L.

I* //
' ^' ^;',^-^- "«• And .see

r; ;

•,.".' A' ^-E.-'l. As to costs on

V; ine tee tor drawinjj un a llilo|m general ,-,.., which is paid by alee stamp in.pro.s.e.l on the luiBee Onlers.a the Appendix, post.

Eepi^jri^r"''"' '
^°^'- 2^5-

(0 Jiimlry V 7'.,.,'..J.... ) Tj.

:('')i(«i,rv.//„,w.v, 7D0W1..58!).

(--) 7;<;«r/Ar v. /.«,/,• 4 N. & M.Vol. l.e„„Hs V. Cross, 4 Dowl. 122
Il(nmsy.J),,,u:,,,->iic. IWA.M See Smith V. Vlark, 'J Dowl.
218: iJw d. /•/i/, V. M„c,h,„Hell 8Dowl. 188. See post, p. V^'j' Zio
the ( ourt moulding the rulo to meettho justice of the case.

X.^S '>h'''"'
^' -""''""""''^

1 Dowl.,

(') Post, p. 1390.
('/) Li'df V. J(,ii,:i, 3 Dowl 'I-J

wliere the original was seized andheld saihcicnt.

4 U2
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PahtXV.

Irregularities

in service,

how waived.

Affidavit of

service

Apidkaiiom to the Court—Motions and Orders.

solicitor, sec post, p. 1439. And sec Hk as to tlio 1110,1,. of mM.,

A rule becomes operative only iroiu the time when it is seryo.l.

The service must bo niado a reiisonablo time heioru tho ,i,iy

specified in it for showing cause. Where a rule nisi was served at

York on the day cause was to be shown, it was held insuirieient to

authorize making the rule absolute, oven although ten days l,,d

elapsed since tho service {,/). As to onlarguig the rule wh,..„ ,t ,,,

served so late tliat tho party cannot show cause aganist it uituu.,

&c., see post, p. 1389. If there is not time to draw up th. rule

arisin- tVom a press of business in tho oHico, or the lik-, a notuvot

the sarao having been obtained should be served, m onlor U, 'M

tho rule eifect as to staying proceedings or otherwise, until it is

'^''A?w?liavo seen {ante, p. 1380), the Court will somotliucs mIhto

tho residence of a party is unknown, make it part ot the nil,} m
that tho service of it be made in a particular niauner. In siicli a

case care should bo taken to elfect the service in the way pimiteJ

out by the rule. . . . ,

In all cases even whore personal service is re(iuirc(l, any irie^u.

laritv iu it is deemed to be waived by tho party iiioyuig to eiiluiyo

the rule (0- or appearing to show cause against it {kj. but byflms

ai)pearing he does not waive any irregularity m the cupvcttiie

rule served, as, that it is not intituled 111 the cause, or the hki,

An allidavit, which stated that tho service ot the rule had been

made on a party " who acts as the attorney or agent ot tliod..,eii.

dant in this cause," was held suflicient (/»). In general, ho allula-

vit of service of a rule must allude to the " cop,/ oja nik Imsl,

annexed," and not to " the rule in this cause {n). An alli.avit

statiuL' the service " of a true," omitting the word ;
'
c.py. has kw

held siithcieut (0). So has an ailidavit of the service ot tho on?mal

rule, and not a copy (
)>). An ailidavit alleging a servioo on t e

davof tho date hereof," no date appearing ni the allulavit except

the date of the jurat, is sufficient (7). Where a rule i^^^'^ve «aa

sister or daughter of a party at his dwelling-lious,>, the alii .t

must state that she resided there at the time ot the service, Imttk

is otherwise where tho service has been on a wife or uoiiibi.

servant (r). Where tho service is upon the wife a paityatk

address, the affidavit must show where the address is(s), n

some ses, where the rule lias been sei^eduj-

(^) Farrell v. Dale, 2 Dowl. 15,

per Giirnei/.B. n A>
(h) See iilei/ v. Uodgson, 2 D. Ac

L.035; 13M.'&W.038
(i) Cartivright v. Blackwortli, 1

Dowl. 489. ^ „ ,

(/.) Tidd, 445 : Levy v. Dimcoinbe,

3i>^^!j^:tI-v.rw/,.M.«.io.&M.

72 ; 1 Dowl. 687. And see Cluthiery.

Ess, 3 M. & Sc. 216; 2Dowl.73ir

r-f~ (lit) ratrick v. 7?i(7,rtC(/^', 15L.J.,

/ Q. B. 204.
, ^ , ,,,,

00 Fidktt v. -/;o/?w/,4Dowl.iSi

(«) R. V. ^'ilunff of atKffmh '

|

Dowl. 238. „^ , ,,,

))) Lc(if\. /«"«, 3 Dowl. 310;

V/) See kute, Vol.1, Ch.XLn.

'/•) JfollamlY. irni/ht/)hr.M

T.X.'. fiidm'ij V. J%<//, 9Jur,*,(

'- \s) Abrahams v. Bamih C C. B.

022.



Jiiiles Nisi.

brahams v.Bamm^^M

The nilo nisi, when it .states that " nil ,-,rAn«„T i „,
mcuntimo stuycl," suspou.ls t]iorpr,,co"l ™1 ,'"fi'

'^'"" ^" "^ ^"^-^

Brulo is .lisposod of; an,l. thoroW"t *^. ^ ^!'';P°^'^^- ""5^1
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C'liAP. CXXII.

When rule
ui«i a stay of
procood-
iugs(0.

Abandoning
I'ule nisi.

uisi.

plaintill' cannot movo to nS a ru , n'^r '"'"
'l''^''

"'l*^' ^lio

Lovo to enlarge another r^tiu tS^aus M^or^^t'"^';^'
"^

tho action (,y). If the rule oporato a^a s at" of ^'?
fl/.^^^oi^tinuo

pr(.cco,lin,^.s, directly or collaterally had Xl P^°^"°^li''S,'' '''"y

rule so operates, may be ,set aside AstoVw T''"'
^^''^""^ ^^"^

for t:,kin, ti.e next st^p after thoSo i^^di^oS^f
^™°

:,f^^f^^-A ]iarty wlio has obtained a rule nisi mmnf il:!,
^^^I'of,V. Udo.

coed witii it {::) ;
and it would smn thSr nn v ab3 ''M°

^''"-

aftor service, ,.n giving- notice of abandonment to then " •/' °-T"
and paying, er oflering to pay, any toSs ^Iv ,*i?"l'\'"''t° f'^l^-

ineurred in consequence of the rule '

I f' the r o 1,n
^

^V'f''°
^''''

within tho time for acting upon it it till L • ,
'"'\ 'l^'™'" "P

donolfO. As to the lliiJ aUcJelt Iw tStrthe'l-i?^'^-general, s«t' ,n/^., p. L'j.ss. As to niovino. /n . •
i

'"'^ ^"^

.novinga s..„d tilne upon the slniJ^iS "^^J Hof '

"'

th?SE£:i/l^:^s;isl^^?Sn^^

i" tho n!.xt. sittings withcn;; Sid gSJ S^V'^'' ^'^"^"^°

cases bo revived (h). It is not bv ^nv ,no'/ ^
.

""^^ "^ "O'no

Court will enlarge a rule sufl^-.; / means as of course that tho

indueetl,omtodoso i the X^^^^
stated to

f't^'i"'"l tlio rule, the Ooluru f^'^ ^^"^ "^^^^^^^^
who

.lelay lud not ^vllere it would ScfS o^^^^^^^^
o],pos,to],arty in custody; nor, in othei caJos wiH 'lf"""'ff the
so,uecvi(hmt necessity. ' The Court n^fnJ;?^^

"* '^°"'™* °i'

atfeitwasroturnabi;M,nthoevm,./o •

*" '="l"i'-o
'^ nilo nisi

I
had obtained it (c . 1 t f enh /«n^i? l'''°"

"' '^'" l'="'*5' ^'^"^

oppcsito party, the^ Cc.urt wil^ ,fuSy e l./""'"'!'^
^'"' ,^'' "^«

torm.s(,/); or.iftheruleAveronotTvol i f
"^ ^^-^ "''^ "P""

an oiTortnnity of showii'. cniise a^ J.l V 1,'"^ ^" -7*^ ^^^^ P'-^W
the rulo bo enlarged s a n ter o^ f 1 ;

?° •"''^^'
l'?'"'"'^!

^hat
tcrmswilll,oinip.rsed V) As to the Cm f^''V-

"^ "^'''"''^ '-'^^'^^ ^^^

iiiOMt or enlarging a r, le upon its ,nn,-^ •jdjourning tho argu-
p. rm. Wlum"the r 10 r so down f "il^"' '"-r""^"'^, ...^<,
largemont is necessary

'"'''' "' ^^^ "^o^ion list no on-

(') As to RiviiiM- a notice of nppli-
afon f.,1- a ralu „i,,i, in order tlmt

It may npiMide -m a ,stuy of iirocoed-

M AmUrmn y, ,S,„itlurn, !) Dowl.

|AiHl 800 >>wini,ic V. Vmmoiiri, 4 T. E.

^
&'&'"''''''''• ^C.B.G38;

M Oiii;h'lly.lhii,A

lioiholtnin V. /,V//;,v, 6 Dowl. 201

r^>P
.-/'^'•"/"'"'v V. J)aris(m, GOB

^Mic.0 a rulo cannot l.o seivod it

(•;) TitW, Ji7, 4-18. p

('') Umith
Se. N. n. ;ino.

Smith, li)i).

v.'W/i,v, ;ij)„,vl. 100 ;

Jj/j^
(,/) i.'.

fee Aiioii., 1

'lnt/a:soi/, 9 Dowl. lOJ]
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Showing cause

agaiust rule

Office copies of

rule nisi must
bo obtained.

Affidavits for

.

aliowing cause

Applicatiom fo the Court—Motions and Orders.

If the rule be enlarged to some clay in the same sittiiig^^, it ulU

come on for arg.»nieat in ita order in the list in the saiue wayaj

if the rule had' been originally returnable on that diiy. KuIh

enlarged to a subsequent sittings also come on in their ordw iu the

list. Where a rule was enlarged for the purpose of tiie party

sho\s-ing cause and obtaining aiiidavits, but he, upon dijinn; ^o,

produced no fresh aflidavits, but relied upon that on whicli tie

motion for enlargement was made, the Court discharged the rule

only on papnent of the costs of the enlargement {(/).

No person not included in the rule nisi has a riglit to show came

against it, even although ho may have been served witli a copyoi

the rule ; and the Court will not allow him his costs of iippoiiriiH'(li).

Upon the day appointed by the rule, the opposite party should sIot

cause against it unless it be enlarged, or by 'consent it stands over

until another day in the same sittings (/). Except \vhure it is

otherwise ordered, the rule comes on for argument iu it- (U'derin

the motion list. No cause can bo shown after the day liU'iitiuned

in a rule nisi which becomes absolute without further motion;/;;,

As to showing cause in the first instance, see ante, p. lliSO,

In order to show cause against a rule nisi, an ollict; copy of tie

rule, and of the aiiidavits (/) upon which it was granted, must be

obtained. It is not necessary to obtain oflico copies of exhibits to

such aflidavits {m). If such oilico copies of the rule anil atlidiiTits

be not obtained, cause cannot be shown, though soiuetiiiies, when

counsel, on appearing to show cause, is not prepared witli siii

copies, as a matter of discretion, the Court will allow tuuo to obtaiE

the samo()0- When aiiidavits intemled to be used on sliorag

cause are tiled, it is not necessary for the party who moved for tlie

rule nisi to obtain oilice copies of them, before he is heuiil m support

of his rule (o). ^, ., mn •. i ,
Whore a rule is moved on affidavits, aUidavits inuy ho used in

showing cause against it; but where it is moved withmit fiflidaviti,

none cifn be used in answer to it
( }>), Tlie affidavits to Ije un-diii

showin" cause should, strictly, be sworn, and handed tothoraiiid

who is to show cause, before the day named in tlio rale fur doin»

80(7). But, an ailidavit sworn before the actuid time of slicwm?

cause may bo read (r). And in practice aflidavits are frequently

(if) Chambers v. lirkiut, 2 Dowl.,

'(/() Joiuison v. Marriat, 2 Dowl.

;}13; CInrkc v. Lwd, 2 Dowl. bh:

I/ilmtsoii V. ChirndUr, 9 Dowl. 2o0

:

lurk V. Clark, t Dowl. 3(J3.

(() See timUh v. Cotter, 3 Dowl.

(k) Scott V. Marshall, 2 C. & J. CO.

(/) See Brown v. I'rolurt, 1 Dowl.

CiVJ; Walker x. Nealham, 4 So. ^.

R 222; 1 Dowl., K. S. 220: Ji. v.

Cart-r, 1.5 Jur. 170, B. C. As to the

fees for ofVw'e coiiioH of affidavits,

which arc paid by stamps luii.vi-Hsed

or adhesive on the copies, see Orders

ill the Appemlix, post.

(in) Uaivkijard v. St:„<ks. 2 D.

930.

in) Re Rogers, Dowl. 92(1 Sco

Walker V. Xeedhuni, 1 Sr. X. 1{. 222
;

IDow'i., N. S. 221).

((/) I'ltl V. Cuuuihx, 1 X. & M. .');;,');

1 11. & W. 13.

{p) Atkins V. Mnilith. 1 Duwl.

G.)H ; Ihw V. lldi/tiiji, 1 11. A; W. 270.

(7) A'i/Mir/iite V. J'jlhiis, 1 Chit.

Hep. 142 : Trijij) v. JItihnifi. Price,

384 ; Oaks v. Alhin, M'Clel. h^i.

{,) 1 Chit. Hep. 27 a: Tilir;/ v.

Jfeiili/, Id. 130 : Jlniin v. Jhiiif, 2

Dowl. oiil : (ieiihitiii v. liiiiKntont, .)

Dowl. 4(1 : I'm v. (irnzitn-uok, 4 Sc.

N. K. .')07; 3M. kdv. S03.
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Mules Nisi.

sworn and luuidod to counsel after tho day named in the rulo for
showiiig cause against it.

_
Except whero tho rulo renuiros it, or in

caseot oulai^ed rules, it is unnecessary to file affidavits in opposi-
lon a rule before showing cause When a particular day or
time tor fi ing affidavits is prescribed by the rulo nisi, or where it
Id made a term of enlarging such rule, that tho affidavits shall bo
fi e.l bel,.re a cortain time, no affidavit filed afterwards is admis-
sible, uiiless by the eaye of the Court or a Judge (.); and then
a special motion should bo made, before tho day of sliowin- cause
for an extension of tho time tor filing the affidavits (t). aI'uIo for
this purpose is only nisi m tho first instance (^0. If a rule i^
enlarged from one sittings to anotlicr, affidavits to bo used in
showing cause must bo filed a week before tho latter sittin-s fr^^
AMieroa rule is enlarged, and 'fidavits to bo used on show ng
cause are, by the rule, tc /led on a certain day, and affidavit!
are hied accordingly, tb

,
,ito party has a right to take oHico

copies,and make use of
,

• nough the party who filed them may
not be (fesirous of doing so (?/).

•'

Affidavits used on one rule maybe used in showing cause against
anether,provided the nmtters which it is desired to mako Sso of
were material in the first rule (z).

(live the office cupy of the ride nisi and affidavits upon ivhich it loas
oUaumI ani/ aj/ulunt to be used m showiiuj eause, and meh vbserva-tms as the «,.e nunj require, to counsel, tuho ivill show cause umdnsttk ruk. It IS the practice, as a matter of courtesy, for tho counsel^ho 13 instructed to show cause, to hand over the aflidavits on his
side to lie ojiposite counsel, a reasonable time before the day an-
puiutcd lor showing cause («).

-^ 1

Upon tho argument, the 'counsel showing cause is first heard •

.

and he counsel lor the party who obtained the rule will then bo
.

I'card 111 reply. Although the Court will only hear ono counsel
(

upon movuig tor a ru e nisi, yet. upon showing cause, the number
IS not hnuted

:
and if there be two counsel on either sicle thev

aro heard in the order of their precedence. Counsel muS confinehemsJves to th
3 facts stated in tho affidavits (6) ; but of sometacts the (mrt will take udicial notice. After the ar'niment is

Wuto; b:
"^'^'^^^ i-dgment. and make 'thelieaosoiute or (fischargo it accordingly.
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Chap. CXXII,

Affidavits
sworn iu

another rule.

Practical
directioua as
to showing
cause.

Tfie argument,
&c.

Utwkijard V. SoAs, 2 D. & e1|

e Boaers, 9 Dowl. 020. See

v...\V(vM(//;^4Sc. X. f!,222;

, N. S. 221).

ti V. t'lioiii/is, 1 X. & M. ');;)

:

w. n.
It/,-ins V. MiroVilh, \ Dowl.

lev. lUiijIiip, 1 II.i:\\'.270.

'itiblcirliUe V. Jrjfrnin, 1 Cliil.

I : I'riji/) V. Jlii/inii'i, o I'rice,

i/cn V. ./M///, M'Cfet. 5W.

Cfiit. Klip. 27 a: Tillr;/ v.

III. l:i(i : Jtidiii V. Jlinif, 2

39 1 : (iialiiiiii v. JltoiiinuKt, >

li) ; I'iiii V. llrii:iliriii)l;, 1 He.

07; J M. i: Cir. 8G3.

)(;«)
Soo Or,l. XXXVIII. r. 18, ante.

If- 1, p. 171. ,'<oe Hoar v. //(//, 1
|t. Iiqi._27: Harding v. Austin,
llooiy, ,,2;{: Txnur v. Cmcin, 1
|A:\\.1SG; 4 Dowl. 10: Cosbii v.

|M2; No.X.H.373: Unohty.
|i»,f>Dowl.2()H: Lcwky.kirby,
ll'9:A. v.7mv/,4D.&L. 022I
Y";l»>ni V. Gilmn, M. & Gr. 579.
yUijur V. ]UU, 1 Cliit. Ron. 27 :

P;f«'/, ID. c\:L, 200; 12 L. J.,
'. 0.11,

|j-;fB;2ir''^^-'^-^"'^'
ISce GitsoH V. Carr, 4 Dowl.

C18
: Johnson v. jrarrinf, 2 Dowl

343: Hording \. Austen, 8 Moore!
.)23

: Barker v. Itichardson, I Y. &
J. 302.

(//) Price V. mil/man, i M. & \V. 8.
(;) Qiic/tc V. Jioiiclicr, 1 So. 283 ; 3DowL 107

: It. v. Mizen, 1 Dowl., N.
». 8O0. Seo lliiskvtt V. JIurnaril, 4 M.
A: Sel. 331; Lana v. Vomlwr, 4 East,
348

: Read v. Massic, 4 Dowl. 081

:

Uliany. Smith, 9M. &\V. 223: Lann.
ston v. IFethcrell, 14 M. & W. 104

(*) See Aliveii v. Furnival, 2
Dowl. 49,

'
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Costs.

Where rule
nisi upon
pa3'meiit oi
costs.

Where silent

as to costs.

Applications to the Cnurt—Motions ami Orders.

As to adjouniinp; the arguniout, sec On!, fjf. r. 7, a),fi\ p. i;jv,-,

Soinotimos, iii)nii tlio vulo comiiif^ on for arji'miieut, tlio Cimitwili

adjourn it in order that a defect in an atlidavit used in sliowii.r-

cause may bo cured. For the purpose of curing a defect in tlli'

title ((/) or the jurat of such an affidavit an enlargement lias bf.f.n

permitted, uiwn payment of the costs occasioned by the cnlari'o.

mont (e).

Either party may, with leave of the Court or a Judge, make affi-

davits in answer to tho affidavits of the opposite party upon any
nw matter arising out of such affidavits.

Tho rule nisi cannot in general bo supported or made absolute

upon a ground different from that stated therein : tlu'ri.-furo, if

a rulo nisi bo drawn up for setting aside proceedings for iiToi'u-

larity, it cannot be made absolute on the ground of suck proceed-

ings being against good faith (/). The Court, howovov. are no;

bound by the exact terms of the rule nisi, but may mould it so as

to meet tho justice of tho case (fj).

In a case involving complicated accounts, or confused or contra-

dictory statements of fact, tho Court will frequently refer it to

ono of the Masters. On such a reference tho Master may lee.'ivo

fresh affidavits, b c cannot, except by special direction in tlie rule.

receive viva voce evidence (/j). Sometimes the rulo directs what
evidence tho Master shall receive.

The costs of tho application are wholly in tho discretion of tlio

Court ((). If the rulo nisi be drawn up with costs, and no cause

bo shown against it, it is made absolute with costs, as of course;

if cause bo shown against it, and tho rulo is made ahsDlute, tlio

Court M'ill make it absolute with costs or without in their il'.-

cretioii, according to the circumstiinces of the case; but if it be

discharged, the Court almost always order the costs to bo paid bv

tho party who obtained it. Hut if, in discharging it after argu-

ment, nothing bo said as to costs by the Coiu-t, it nuist bounder-

stood that the Court make no order as to costs (/;). If the rule

nisi be silent as to costs, then, if no cause bo shown, neither ]iaity

is ordered to jiuy costs (l) ; but if cause bo shown, the rule is

made absolute or dischai'ged, with or without costs in tho Alr-nv-

tion of tho Court, according as they are of opinion that the inotion

ought or ought not to have been made, and ought or oujrht not

to have been resisted {m). If, in such a case, the Court say iiotliinj;

(rf) Aiifkr.toH y. FM, 3 Dowl. 73.

Seo Davies v. Skcrhck, 7 Dowl. .592.

(c) Cass V. Cas.% 1 D. & L. 698

:

Re Templeman, Dowl. 962.

(/) fimith V. Clark; 2 Dowl. 218.

And seo Doc tl. FM v. Maedoniiell,

8 Dowl. 488.

(17) J)oc([. iSterrihs V. Lord, 6 Dowl.
iir)G. Si'O llii/iihi.i V. Nirholls, 7 Dowl.
551 : llatr v.' kiiisn,, 1 C. M. & K. 38.

(//) jVoi/ v. Ite'iimhls, 1 N. >k M.
•183.

(») Ord. LXV. r. 1, anto. Vol. 1,

ji. 672. Kvcry jiorsou who eorau.s

beforo tho Court subjects himself to

ic8 jurisdiction as to costs. J'efers v.

Shcchnn, 10 M. & W. 213, per Ahkr-

son, B.
(/i) See Drinhr v. Fame, 4 Dowl.

506.

(/) See J,rr,< v. Hai/, 1 Sc. N. II.

399 ; 1 M. & tir. 3yO:'iiV Ditmll, 4

Jur., N. S. 417, Ex.
{m) See Casaiih/ \. Stnmrt,ty\.k

Gr. .fr) ; 4 Sc. X'. R. 1S7. Where a

rulo nisi does not n.sk for costs, it is

not the practice to miiko it iibsuliite

with costs, thoiifi'li perliiip.s thct'oiat

may have jiower to do so if ilic.v

think iimiicr. I^ce III ManiMI, 1

C. U., X. S. 499 : UUdduii v. Tn'mu,

9C. B., N. S. 3G9, per iWc, C. J.
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le costs to be paiil liy

liarging it after argu-

urt, it must be under-

costs {/;). If the rule

)0 shown, neither party

bo shown, the rule is

lit costs in the di.nw-

)pinion that the metien

d ought or oujrht r.ot

tho Court say notliiiig

OM. &W. 2I3,perJW)•

Z)W«/«• V. Pnncof, i Dowl.

Tifi.i V. Ifni/, 1 ?c. N. li.

& Gr. 'm :' lit JJiimll, i

417. Ex.
( 'dssiili/ V. Stfunrt, 3 M. i

So. X'. E. 187, Whore a

ies not ask for costs, it i?

actici' to make it iibsniiiti-

tlioiifjli pcrli.nps thcC'ouit

IKiwer to do so it' tliey

icr. Sep. Ri Marrii'tt, 1

.. 'IDU: (j'ktMviiv.TriUir,

S. 309, per £rle, C. J.

as to costs -it must bo considered that costs aro not gi'antedr.l

so without costs?,), but .son^tiil'Sh ^^:''4C^T^
tholoneral rule is. that ho' "haTtvo ST^th?'^^ '^r"t"'
fails (,•).

^^ ^°*''^^ " tho application

Wiero the moving party is succe.s..ful, and the motion is no. ossarily made, costs aro in general alh.wed (.,). If tho mSv winobtamod tho rulo succeed only in part tho Onm-f ^ -if i •

costs (;); arKl it seems that the oppoS mi vi^^^^^^^^^ ^H "" f^
costs, (f he gave notico that ho las roadv^.rvhJ H

^'""/ *°

which the nilowa,s afterwards made XoSte (« "'Vwi^'rmrH!applies to tho Court, whore tho case is snob tli ,f V„
^

'^'t? . ^ "^
applied to a Judge at Chambor.s ho wil not in i ''"p^r* ^l

*'•"'«

co.4s (.<). Whore libellous and iieinont mX""'-^
bo allowed

into an affidavit in support of th^So tho (W will
'"'^"'^^^'1

deprive tho party of tlfe costs to wb c o herwi" b l
'"
n'^^"'

been entitlcKl
(,y) Where a rule to^ifcr a StoMo LTlst. i"'"been moved without costs, and the subieS-m. tter t\ , , •

'''^'
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Limiting time
for payment
of.

When pay-
ment o.* costs
niadt. con-
ditional to
doing an act.

(") Ami., 1 Chit. 398.
Jo) Holmes v. Edtvards, 6 Dowl.

Ap) Joll y.'lM-d Cnrzou, 5 C. B.
-UO. Int'iiy love//, 4 Dowl. 671 :

N,S.m"''''''
^- ^'"^'^' 2 Dowl.;

gg(?) MoiMitc/i V. Swhifeii, 6 Dowl

^J)
Vmc/ V. I'aricte, 8 So. N. R.

ipAlim, V. Fm;mal, 2 Dowl.
2;j''' /•,;"' ^'- {('-''•"""'. ''i Sc. N. It.

-^nw(/v,i)(,//;/,„,_4jm,_
193, B C

8 Dowl. 309,

^S"-" ^'o T^^".'^ ^^^ M'Andrcw vAdams, 3 Dcwl. 120.

299"*^
^'"""''"" ^- ^''««'«»<, 2 Dowl.

,J'J) ^\»mm y. Bicas, 2 Dowl.
93. ,SoeVol. 1, J). 46;.

(z) Holmes y. Ju/wiir'ds, 6 Dowl. 51

N.t 50?""'' ^" ^'"''''""-' 2 Dowl.,

{/') I'liffh V. Kerr, 5 if & W l r,4 •

6M. &VV. 17;_8bowl.218. Seellortony. The irestmiZnllproZ
menl '.ommmioiurs, 21 L J Ex
'2o, wlicro tho words "upon'nav-'
IKMlt nf C0=ts" vvor,- 1 II '

i ' Y
325
111

circumstances to ),o words of a-reo-ment, anil not words of couditio"n.
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Pabt XV.

Ordeviuft costs

to be paid by
person not

party to the

rule.

When cause
shown in first

instance.

Drawing up
rule.

Applications to the Court—Motions and Orders.

argument of the rulo, to order that such costs shouM ho ppj,! ^t

all oveuts (c). The Court iu some cases might have ordincd that,

unless the amoudnient so prayed for wore made within ouo wk,

or some reasonable time named by them, the rule be disLliargid

with costs ('/).
i. t ii 1 1

The Court will not order a person not a party to the nilu to pay

the costs, without a separate application for that iturpo^o (,). ,\»

to how far third parties can be ordered to pay costs, .-<: Ul l,

As to costs whore cause is shown in the first instance, ste auit

'

wiien the rulo is disposed of, the rulo by which it is iiiiulo aljso-

lute or discharged must, in all cases, be drawn up, and iu strictiu-ss

ou"ht to bo served. As a general rule it is the successlul paity

wh(j procures the rule to be drawn up, and served. But idtlidUirh

the general practice muv be for one party to the suit to draw up

a rule it may sometimes bo necessary for the other jmvty, if lie

wishes to act upon it, to draw it up. If not drawn uj) and sovved

it will be considered as abandoned (/). Where lonucily it was

sou-ht to draw up a rule for an attachment for nou-pcrloniumco

of an award, it was held, that it was competent for the otiictr ni

the Court to object to the absence of a stamp on the award, ami,

therefore, to refuse to draw up the rule ((/).

If counsel in support of the rule receives no notice tlud auyoiio

will -^how cause, he moves to make the rule absolute (A) uu auaiii-

davit of service of the rule nisi(/). A rulo is not generally w

made absolute until two or three days after it is returnable. If,

after a rule has been made absolute, it appear that ceuusd wasm-

structed in time, it is usual and proper courtesy, m most casc.-.to

open the rule, and obtain back the brief, witliout coiupelliiiu' Micli

counsel to move the (
' 'Urt that he may be heard

;
but if this bo

refused the Court will order the rule to bo opened.

^Yhero a rule is drawn up to show cause peremi)lorily ou a

certain day, counsid may move to make it absolute when it i.scallal

on in its order in the day's list (/.)• Jh-aw up this lalUrrued

the proper office, and serve a copy of it upon the opposite sottaturtr

uacnt before six at niijhtij).
. , . ^, „ ,, . , ,,

Rules absolute Iu some cases which are noticed in the course of this work the

without Qowvi will grant a rulo nisi, which will make itself absolute unlti-s

'^°*'°"-
cause be shown to the contrary within a limited time.

Time for As regards the timo allowed for taking the next stop iifter a rulo

taking next staying the proceedings, or operating as such stay, is disposed o,,

Making rule

absolute where
no cause
shown.

71

(c) See Fkhl v. Sawi/cr, 6 C. B.

\d) See ante, Vol. 1, p. 751, as

to costs on an order for a new

trial. See Bennett v. Gardiner,

"Trif. V. m/p, 7 A. & E. COS:

JJ V. Jhi/.sun, 9 A. & E. 701 :
li. v.

Cren, 2 G. & D. 78U : llayivard v.

Uitrurd, 4 M. & \V. 191: IM v.

Kaimdy, 1 M. & W. 586: It. v.

Jiorron, 3 B. & Aid. 132.

(
/) See GiMjell v. Bean, 1 M. ic

Gr. 50; 1 So. N. K. lol!: S,nni.f^.

T/ioinp»)n, r '':. A: W. '.!«. Ami see

cases cited, post, p. HU, u. (')•

^^al/l<(l, V. .Sl„r<i/, IS L. ,1., Q.Ii.ii.

()/) llill V. .SV»r'(-«//'(', 1) Dowl. Sail.

(A) See tl.o form, Chit. Fonus,

p. 709.
, ,

(0 Seeanto, p. 13SS. aiulscolorai

of affidavit, Cliit. Forms, p. :"!•
,

{k) Cp. as to tlu^ foriuiT practice,

L'tc" V Ailiiiiisuii. VI M. &AV.SO1.

(/) i'ost, p. li:!l». Un tiatiu'day

the service must bo liol'orc 2 P.M.



t instance, see uuk.

Order of the Court on Motion.

a .llstinction has boon taken botween snch rulos obtaiucd bv aItohttundbya dotondant
;

if „btaiuod hy a j>huntii^\ Za^L-
ant Ls allowed thosamo tuno after the rulo' i.s dispo.5 of t tako
he uoy step that ho had when the rule nisi was sorvod upon hini-
at It the rule wero obtained by the ,Ie/rn,(aut, thcu iTo IStZe

the next St.. on lie samo day tlio rule is disposed of S cS!
,tofrd),|it his peril; but he is allowed the ^vhole of thardiv so to,o(»0. ibedetundant ouo^ht, therefore, in the latter case, en'Su^
he rule, to take all proeee.hngs essential to bo completed by thftime the rule wil be disposed of, or else obtain time foi that pur-

posu. It lie can, when it :s disposed of («).
'-

7,'«Ms yranted without Motion hj Counsel. ^-l^nlo.H which arcgranted upon the mere signature of counsel-as rulo.rto makosubmis.ious rules ot t'ourt-are obtained thus '.-aet the moSl
pnper si'jued bi/ counsel ; take it to the proper ollice and ,hn,,
ndejseneaa.,,, <>f the rule upon the !,p,Lite S^i^fora^'^

"''

Certain rules, re erred to m the eour.e of this work, are ob ainedupon a Juilgo s hat. ' i^uuuntu

\\hen iiouhure obtained the Judge's Jiat, lake it to the proper oflieeand draw up the rule. In some cases, which are noticed n this mrk
Zu::iH:t,::t^

-^--.^i.., .^..^ .. ...... ., ,,::;;?t;

h these eases you make out a prcecipe or memorandum of the ruleyxnnnd; take ,tto the proper ojjice, and draw up the rule
SKle-l.ar rules are obtained at the proi„>r office, iipon"a piwcinoor moinomndum in the manner above mentioned. If oKncd
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Chap. CXXII,

stop after rule
disposed of.

Rules granted
without
motiou by
couusel.

Rules ol)taiiicd

upon a judffG's
fiat.

Rules obtaiued
upon a
prrecipo.

Side-bar rules.

hy'Sj'u'r^^Tl
°» ^^^'^''^"0-Excopt in the cases provided for

but simply en argmg time (o) for taking am- proc4eS- o, dS

cobts ot .such Oraer shall bo costs in any cause or matter

Tlic order of
the Court on
motion.

Drawing up.

Where order
need not bo
drawn up.

Notice.

Jill) llmjlin V. IFaldcn, 5 B. & C.

ti iJ ,', " *'^"- lemon v.

f[::;(y";,

i m. & w. 151 : 4 Dowi.

ill V h '^•' ^^' •*'*7- i^ee Darring-

u-cll, J. See the prior case of Stvai/ne
V. Cnimmondyi'i'. R. '76.

00 See pur I'arke, B., 1 M. & W.
(o) Ambroise v. Evelm, 11 Ch. D

( o9.
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Date of order.

Entry nunc
pro tunc.

Amendment
of.

Service of

order.

Indorsemeri
as to eifect of

disobedience.

Enforcing
orders.

Applkatiom to the Court—Motions and Onhrs.

not bo (loomed, a siiociiil direction •witliiii tlir nicaniiiL;' uf tliis

(. Tlio solicitor of tho person on whose upplicutiou siuh Onlrr

,'..fi„ ^1>.,11 f.irt-liwith L'lvo notice in writiii'' tliorcot' Ui smli

shall

llule. Tho solicitor of the person on wuose uppucunon sum i n\[vr

is made, shall forthwith j,nve notice in writiiij,' thereof t^ sink

person (if any) as would, if this Eulo hiul not been made, hav; hx-n

required to be served with such Order."

By Ord. fJl. r. 13, " Every on. v, if and when drawn up, shall

bo dated tho day of tho week, month, and year, on whicli tho sain,^

was made, unless tho Court or a Judge shall otherwise duect ami

shall take effect accordingly."
, •, , •

By r. 15, "It shall not bo necessary to obtain an oiiIl'V to eutor

a judgment or order nunc pro tunc, biit in all cases in wliidi >iuli

entries woro formerly made under orders of course, tlie s(jli(itur

applying to have a judgment or order so entered, shall JiMvowitu

tho clerk of entries a memorandum in writing couiitersigne(l liy the

Chancery Registrar, and bearing a stamp according to the scakut

Court fees for the time being in force "
{/))-^

Soo as to amendment generally, (uite, Vol. 1, p. 412 d se^i. Ey

Ord. XXVI II. r. 11 {post, p. l;3!)it), clerical inistakes m ouleij r,r

errors' arising therein from any accidental slip or oiuissiou may at

any time bo rectitied by tho Coiirt or a Judge on motion or suimuwis

witliout an appeal (</). 'if an order of tlie Court be drawn ii]) wroiiu'ly

by mistake, the Court will order it to be amended (r). AVIieio tlv

Christian and surname were transposed by nustake in aii onlyint

roforonco, tho Court allowed it to bo amended (.s). Whcio tln'

defect is attributable to tho otlicer of tho Court, it will bo ameiiaea

without costs (<).
, ,, , •

i. 1 -i.
,

Tho order .should bo served on tho party against whom it is made,

It is served in tho same manner as other documents in an action.

(See post, p. 1439.) As to when service of an order at Chamboisis

necessary, see post, p. 1414.
_ _

In tho case of an order reciuiring any person to do any act, tlic

ronuiremeuts of tho order must bo indorsed and served as reinural

by 0/v/. XLT. r. o {ante. Vol. 1, p. 7«tl). I'l'is Kpi'lio^* ><iuully to

orders of which personal service is not re(iuired as to those of wlikh

it is (k). It applies to an order for discovery {u).

Enforcing Order of Court.-]-V.Y R. of S. C, Ord. XLII. r. 21,

" Every order of tho Court or a Judge in any cause or nuitter may

bo enforced against all persons bound thereby in the same mauner

as a judgmoiit to the same effect " (.').

(«) Thisrule appearsfromitatenns

to apply to the Chancery Division

only.

(») See po,st, p. 1399.

(,•) See Lopez v. T)e lasM, 8

Taunt. 712 ; 7 Moore, 120 :
Slierry

V (hike, 3 Dowl. 349: R. v. Fhe

East Luncashire It. Co., 9 Q. B. 980 :

Cranch v. Treyonuig, 5 Dowl. 230.

(,s) Price V. James, 2 Dowl. 431).

(/) Iknciihig v. Jcnnhnjs, 5 Dowl.

.37:?. Soo Walker v. Xeedham, 4 Sc.

N. it. 22'i, u.

(it) Jliitnjxhn V. IVallis, 20 Ch. D.

740; .)4 L. J., Ch. 83 ; 50 L. T. oVy,

32 W. n. 808.

(.(•) Under tho fnnncr rules, it was

held that an order cnuM not I)o en-

forced by attac'hiiieut of debt, iiml

that the ride did not make au onlrt'

eiiuivaleut to a j uil!,'iiicut for all

purposes: ('niintli v. r)v/«), -1 tj. li.

1). 220. But tliis decision has lieni

doubted {Wilt v. S^imh, W. X. 18>Si,

74), and in tho Kiiles of KSS3 the

words "judgmoiit or order" are

ahnost invarial)ly used. See foniier

eiKictnicnt.s, 1 i: 2 V. c. l^.s-.^-

lO ; 18 <t 19 V. c. hi, s. 2: /« v.

Green, 25 L. J., Ch. 2011. As to the



, J).
412 tt sftj, Bv

istiikos ill onliTS i.y

or omission iiiav at

did not iiiiike au fi'ilir

Enforcing Order of Court.

As to tlio ,_no,los ill Mliich a jiulgmont may bo onforcoc] see mdr
ol. I, p. -6< d m,. lu most of tho rules troatiug of oxecutiou

tlio wonls judgment or ordei;^^' uro used, and tho" sumo methods
oieiiiorcemout are uvailublo. This applies to tho ordinary writs of
execution (see ante Vol. p 788), attuchmont of debt {se -p. 928)amluttadimont (r'/(^, ]). <H4). ^ f ^.oj,

Any person, not being a party in an action, who obtains any
order or in whoso favour any order is made, is entitled to onforco
„be-lienee to such order by tho same process as if ho were a party
to tho adion; and any persoii not being a party to an action,
afrainst wliom obedience to any .ludgment or onler may be enforced
w liable to tho sumo process for enforcing obedience to such iud--
raeiit or onlor as it ho were a party to the action ((Jrd. XLIl.r "7i
I w. 1, p. (8/). • - I

When an order of Court orders
(,y) the payment of a specific

suuiot money, execution may be issued upon it as .,f course with-
out any leave ot the Court, or demand, or other prelii.iinarv ])ro-
ceodin.' other than service of tho order (;:). 8o execution inay bo
issued lor costs ordered to be paid immediately after they havo
been taxed, and tho Master s certificate obtained Vith.nit obtaining
any resli order of Court specifying specifically what their ainouirt
H ;,(). ;»Hl, "1 iiict, the Court will not make such an order UA l?ut
exeeution cannot bo issued directly upon an order of Court" forasumot money other than costs not mentioned in it, or where
sometiimg is to be done by tho party who is to receive it, before
he IS entitled to do so (c). In such cases an order t ay bo obtained
bv obtaining a summons for tho payment of tl.j money, upo
^vhich order execution may bo issued. The Court or Judge how-
ever, ^^l 1 not, in general, grant this further order iV those
cases, unless the same formalities as to service, &c. are observed
as in ho case of an application for an attachment (d ). Hut under
SFcial eircums ances, tho €ourt or Judge will dispense with ei'
sonal service (e Upon applying for the order, there shoul. boan alTidavit of the personal service (/), or an afiidavit stating such
circumstances as may induce the Court or Judge to dispensS wit

CuAP. CXXII.

When n

further order
necessary.

How sucli

orderobtaiued.

J.,"c'li. iliy.' As to the

differenco between au "order" and
fi " jiulgmcut," see i;'.r p. Vhiiiery,
1,2Q.B.D.312; 03L.J., Q,B. Ceis!
t.xp. Minil:, 12 Q. B. D. 609 ; 50
L; 1.7-17; 31W. E. 812: Farmn- v.
Mtrm, 7 Sc. X. R. 408; 1 D. & L.
iSl: ^euiuii V. Boodk, 18 L. J..
C. P. 73.

'

Ji'K'^'i^^
"" ^^'If'''' 13 C. B. 803

;

"1-. J., C. P. 2ol).

(--) Ord. XLII. r. 1, ante, Vol 1

^?% Y""'" ^- ^'"ffiM, 7 DowL
V (i ton

" ^- ^'"'''•«o", 2 DowL,
^- o. 12,1.

(«) Holmii V. ratcrmi, 2 DowL,

ur. djj
: /; „/,„,;, ^ Ifukombe, 4 M

M iJWr. ''"""' "' 1^'dliams, 8

^'¥',8Se.N.E. 150: Wright x.

Ih,rro„!,hcs, 2D. & L. 94 ; 13 L. J.,

7.
^•,,^"^- J^oc d. I'-nningtoii v.

i/r?m//, 10 (J. B. 531.
{l>) See Id.: inightv. liurroKqhes,

supra
: Doe d. Ilarrhon v. Ham'pxon,

4 C. B. 745 ; 5 D. & L. 484.
ic) See 8h(tw v. Neak, 6 H. L. 581
(^0 Doe <X. Steer y. Bradley, iDowL, N. S. 259.

'

((0 Jfnw/diis V. Benton, 8 Q B
4<9: Doe d. Steer v. Bradley, supra:
Smith V. Tt-oup, 7 C. B. 757; 18
L. J., C. P. 209. As to personal
semco being necessai-y in tho case
of an attachment, see ante, p. 948.
Abrahams v. Taunton, 1 D. & L.

if) rearsons v. Arch bold, 11 M.&W. 108; 2Dowl.,]vr. S. 709.
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Paet XV.

The writ of

execution.

Batikiuiptcy.

Rules, &c. of

infpridr

Courts.

Eeheariug.

Apph'cdtlons to the CouH—Motiom and Orders.

itfr/) A Bummons shouU bo porsoually soryod, thmi-h, porhiii.s

midoY very spocittl circumHtaucos persoiml service might no di.spfnHd

withf/t)' . , ,
.. ...

The iiradlce and law us to smug out and executing a wnt oj mn-

tion on orders Is the same, mutatis mutandis, us that oj suih.j oat n,,,;

exeruting execution on a judgment.
, , ,, .-i ,

"VVhoiv bofoio the <hnu fiiu P'oc. Arts, tho trial ot ; cause itt

the tiW/!es WHS po.stpcmed bv order of Nisi I'nus on payment liy

tho dotViidant of the costs of the day "to bo taxed;" uiul tho

dofendant died before any verdict, and before the order of ^,.

Prills was made a rule of Court ; the suit Imviug abated, tlie Cdurt

disehar-od a rule callin- on the defendant's executrix to Am
cause ^dlv the co.sts .should not bo taxed ;

the roia(.'dy tor recoVHiii;.'

tiie costs under the 1 A 2 F. r. 110, s. 18, not being clear as si-amst

an executrix (/). ,, i- • • i ^ /,'

An order cannot bo enforced by a notice in bankruptcy (/,,.

As to tho removal of rules and orders of certain inferna' Cuuvi^

into' the superior Courts, for tho purpose of having execution uii

them, see jjost, Ch. CXXXIV.

Ilc-hearinn, rescinding or altering Order.)— Vfhen there is a

clerical mistake in an order, or an error arising th( iii irom !,vy

accidental slip or omission, the order may bo correeted on iii:

application to the Court for that purpose by inotion or uotico .^'ith-

out anv appeal (0- l^xcept in these cases neither the ( mat nor

u

Judge 'has any power to re-hear an application or to re.^.aul or

vary an order once made (/ft) and drawn up(»), even tlioushtie

Court has been misled, or all tho evidence has not beni Immglit

before it(o). Any party desiring a re-hoanng, or that a., ,dor

Bh.ml.l bo rcseinded or varied, must appeal to the Court oAppial,

Eofore the Judicature Acts, tho J.idges of tho oiirt ot Lkiiicm

possessed a theoretically unlimited power of ro-heaiing lieir (.wn

decrees and those of their predecessors in othco, subject to cortam

restrictions as to time. In tho Courts of Common Law, ro- icarin?^

wrunknown(2)). But it is now held that this junsa.ct.on to

4 Kx. D. 246 : rirstm>i v. Mujm: >v.-,

of (Mrluntii; 24 Ch. 1). o7(J :
b'l L. J.,

Ch. 877 ; 48 L. T. TIO; 31 W. U. 'Al

Tho fact that such an order as Onl.

XXVIII. r. 11 (post, p. loMOra

thought necessary shows that no such

power exists.

(/() Id. A judge can ahvays re-

consider liis d'cci.sioii until the order

has becu drawn up : Tcr /«*</, 51. H.,

12Ch. D. atp. 91.

(o) Per 2'Aw/y(r, L. J., 12C11.D.

atp- 101-

(p) Ifc St. X(iz<i<fr('u.,Via.V.

88 (C. A.) ; I'hwix v. X/oi/r/, OC'h.D.

297 (C. A.) : lie MonfhisUrEmimM

Ihiilding Hovlvty, 24 Cb. DA^V^
Brett, L. J., at p. 4!l.-). There wasaii

old rule of Court, H. ;i .1. 1, hy which

it was ^ivilcred. that, if a cause be

moved in Court in the rresence oi

(q) See Smith v. Troup, supra

:

BHrloH V. Maulizabel, 1 Dowl., Is. 8.

330 B. C: Drew v. 11 uolcock, 24

L J. Q. K- 22.

'(h) Jordan v. Berwicl-, 1 T)owl.,

N S 271. See Wilson v. lontrr,

ib.&L. 496;G Sc N II 930:

Doe V. Anu'ii, 1 Dowl., N. b. 23.

Wtnwood V. Holt, 3 D. & L. 8 (

.

(0 im V. Broicn, 10 M. & W.
796 Sec Doc A. llarrtson v. JUinip-

son 4 C. B. 745. See aa to au action

not abatinghy tho death of parties,

ante, p. 1025.

(k) i:x p. ChweruanA E.t p.

Schmitz, cited auto, P- 1397, n. W-
(0 See Ord. XXVIII. r. 11, post,

p. 1399. . ^,
^ (m) In re St. l^'r~"»;% f^'^^'P"'!''.

(C.A.), I2Ch.D. B8; 4iL. T.llO,

27 W. R. 854: Benyon v. Oodden,



Ilehearlnrj, liescindiiuj or Alterh,,, Order.

F-ho.ir, being in fact appoUutf* iiiiisiliVflo,. i i. . .

Jn.l......f the IIif,U Court, b t ii y 'S^^ i.' Tf '"?*
[^^J^*

i" the Chap. CXXII.

fliulo the Court of Ai)poal s ])rfvlu(lu(l from r 1 •
' '?'''('/)'

decisions by reason ot' its pos.is^i ,T,h. < .?i-
' "-!'*'",Miig its own

only an apellate iurisdietiSro "tL'l i!: f^ tll^r^H^;^^
^",*

the Court or a Ju,l;,-o 1ms now n<. P'.woi t r 1 , JfV^,^-
•""* *'"!"Sh

ami in so far as those liavo doalt wi 1 b! l\
'^^^'^lonn whoro

tbisboin.Mnattor for appeal olvoti,, ,"^'^'
I''^

^^'^ P'"'"*-^-^-

applications (.), nn.l in ^l.atJers .^f - er, Vn"Sir'tbo'c'^'/'r^-
rower to vary a former order, and to ^iv" ^ w ,W " ""[* ^''^^

appears necessary to do «o for th,. ,lnn ..,,.;• • T 'f
'°^^'""s w'len it

aJll in the Cha,Lry m.^-^^'^ 'tn^T'Sl^'^nl^.^^ jf
'-" ^'^ ^

.^lerh.de.„uHlthe.

orders, or errors arising tho;ein f^m a, itddenl'll ^f-'''''^^'
«^

s.on,nniyat any time be corrected b""iho cwft ,x
?'

t';:',"""'-motion or summons without an appeal.""
'^"''»" °^

Under the corrosi)ondiii<r former rnln ;,•..., t / ^

counsel of both parties, and tho Court
should thorenpou nuik-o an order, no
ln'i'sou shoiilil afterwards cause; tho
fimio to bo nKJVed contrary to suoli
rule or order, inuler iiaiu of an at-
tachment; and tho counsel know-
luglymiikinjT such motion should not
he heard here in any cause duriuff
the same term. See Jf,i//it\s v Cul-
lyjm. 2 D. i: L. -MO; K! ^r. & W.
'"» If, however, tho rule was niado
ahsolute too soon, or eitliur party was
taken by .surprise, or tlio like (see
;Wo« V. i'nrr, 17 L. J., E.x. 20;)).
the Court nii<rlit open it. But tlioy
would not do so upou tlie ground tliat
the altidavit njiou winch cause was
shown uguinst it was false (DnrU;
\'-<Mc,-i T. II. ^05: ]{o,,,tt v.
Uwilcj, II. & w. 081

; 7 A. & E.

w'."/,-'//' ""'"'"''f,
'^'-

''"P""^ 1 King.
n-.hcklnjY. Fill, G So. JSr. R. 70(3)

•

nor, because counsel omitted to i)ro.
sent to then' notice a statute, or other

j

authority, which might have affected
their decision {JH//amore v. C,wo„,

\ 8 Moore, 102; 1 Biug. 398) ; nor
,

upon a suggestion by affidavit, th^-t
tne report ot the Master, upon whi.a
the Court aeted in disposing of the
ule was eiToneous (Gum-n v. Jh-foi,
il.&Gr.ooo; 1 Sc. K. R. 300)

I moved contrary to an alleged under-
I
ftaudnig between the plaii'tiff's soli-
cifora,,a the defendn,\t'3 counsel? at

jacynversatioinvlucu iook])iaco upone. aecidontaily meetin'g in 'Jho
I street. IMwr.koii v. h-to, 9 Dowl.

(3. rins rulo ag.ainst oj,. „i„r, orrescinding rules made aftJr 1 c.ri,?^both parta^s did not apply to .

,fwinch were made ahsolate In t

'

hrst nrstanee. The p.utv ,,„ai twhom such rules wen m^ule absoluto.mglit move to dischage thornon showing sufficient reasCns w,;they should have not been granted^

/i^V M. r:
-'""""•'"-

«"l'r-. !'"

('•) J-7,m'i'r v. Z%,/, su])ra: J'ftrlp'- >"n-y.Jm., lobh/D'so
In re ll,,„per, 11 ch. D. 1 • Et nt>/rnm; 19 Ch. 1). 210.

"

^ "

„,,.(") j'lilliiis V. HoirclL 11 Ch T)

353;3rrR:'49o'"''«'"^'-^^^-^-

L. J., lU p. ,^5
^- •^'^' "^'^ ^'"'''"•

B 9'?^'I'W*^-^-^2Ch.D.atp.Jl. And this may be done evenafter drawing up the order where tho

Jiouell, 11 Ch. D. 7li3, Jrs.n-/ M R

at p. djb. Ihe judgment had beerdrawn up and entered. Seea'sn

«-be,n;.dl;'assS^'tS
30 W.'^R.tf7"""'- ^" '' ^'**''4
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Keuowal of

ex jiarto

applicatious.

AjudkiitwHS tv the Court—Motiona and Ordtrs.

procooainga to which his uttoiition had not boon CiiUod ulion lun-

iiouiicinK jU(l};mout.
, „ . i .1 i

•

Whoroa party has not appeavod ou tho argument and \\w ikriMi/u

has gf)no against hini in hiM abnunco, it Hoonis tho Court uiiiy, in tin

oxori'iso of its discretion, allow tho fas(! to bo ro-arguod(//).

Whoro a judgniont has boon obtained by tho fraud of a \m\s to

tho suit, it is doubtful whether an action hos to sot it asule (j).

As a general rul(N if a party niako an ox parte appliealum to tho

Court, and fail from a dofoct in tho body of his allidayit, luj can.

not renew his applieatiou upon an amended aifi' !vit('(). nut this

rule is not binding in all eases {h). "Where a new 4ate of I'li ts ha^

arisen since the application was refused, tho Court will soiurtmit^

aU.nv a second ai)])licatiou to bo made {<). Whoro a rule, wliiuh by

mistake purporteil to bo moved for ou behalf of U., was (lisdiarp<l

um,n lui allidavit of B., showing that the rule had bc.n mm\
without his authority, and that an alteratiuu complamed of by the

rule had boon made with his authority, it was helil, that the second

application might bo made on behalf of A., tho i)arty really in-

terested ('/). Wher(! an application is refused upon tho rnmud that

tho allidavit is defective in tho title or tho jurat, the ( 'ouit will nllnw

tho application to bo renewed upon the allidavit being mnciulnl

and resworn ((') ^^"'^ i^ '^ P^^'^J' ^'^^ succeeded in olitiiiuuiguu

order, but has not acted upon it, ho may move to revive it, .v

obtain a new order upon the samo subject (/); hut tho Court r.ll

not al\>ays grant this indulgence (,v).

(v) W<(lba- V. Bnihh'ii, 5 Q. n. D.

2G7 (C. A.)- Tlio remctly is not by

appeal against the former judgment.

Id. ; and see ^ll/iiiii v. JHeLiiisoii,

9 Q. B. I). 032 (C. A.). See alao

cases cited ante, p. 974. _ „,,
(.-) Flm;r v. t/o.y/, 10 Cli. D. 327

(C. A.) : cp. Aboiil(if\. Oppviiheimer,

lOQ. D. D. 295(C.'A.).

((() Levi! V. Cmilf, 2 Dowl., ^. b.

932 ; 12 L. J., Q. B. 29.) : It. v.

I'ickkx, 12 L. J., (J. B. -10
: R. v.

Barton, 9 Dowl. 1021 : It. v. Man-
chester and J.irds It. Co., 1 P. «.v:

D 1C4 ; 8 A. & E. 413 : Joiims v.

LWiimm, 2 I). & L. 449; 13 M. &
W. ^wVi: Wither.^ v. Spooiicr, G Sc.

N. R. 1G.5 : It. V. Jlar/aml, 8 Dowl.

323: I'h- p. Haxlaiii, 1 Dowl., N. S.

792 : HaKiideraon v. U'l'.illi-;/, 8 Dowl.

652, where the application was made

by a prisoner : Jfaiikhin v, Al:nll

1 L. M. & r. 242 ; Lyi/o v. 1'-.". -'.

2.') L. J., C. P. 176. ^
(A) Sec J'ocock V. ricka-'w], '21 L.

J., Q. B. 36.5.

(() lit' II II tier, 13Q.B.;Ml:7W!r-

mi V. Davis, 17 L. J., C._r. 2l«);

J)o(li/son V. Srotl, 2 Ex. I.')'; Iiij'jh

V. Oliphaiii, 1') M. i: W. 1.V2.

ill) Tilt V. Duoii, 4C. D. 73G; K

L. J., O. P. 61.

(e) It. V. Great Wenteni It. I\

1 D. & L. 874; i) Q. B. 007: Shm

V. Perkiii, 1 Do\vl.,X. 8. ;iO():y,'.v.

Jones, 8 Dowl. 307. See Do( d. liii

V. Tollett, 1 D. &L. 121.

(/) liijirhuttom V. A'«i'y//(<,GDnwl.

291 ; Ihdi/son v. Scott, 2 Ex. 151,

where the rule was abaiuloued.

(a) See Jeres v. //»y, 1 M. k Gr,

390 ; 1 Sc. N. R. ;39.



lid UnUrs.

3on called wlicn pru-

noul and tho dwisinn

the Court uuiy, in tL^

ro-argued(//;.

10 fraud of h ]uirtyto

;() sot it aside [z],

,rlc' applii'idioii tutln-

liiH utUdavit, li" can-

£Ii(Iivit((()- liiitthi^

low statu of I'ii' N ha*

Court will soiui timi>

boro a riilo, whiili by

of 1!., was discluirf.Ml

ulo had 1)1 Mil luoTi'd

coiuiilaiuod of by tk'

hold, that thij secomi

,
tho i>arty ri'ally iii-

upou tho j,'r()niul tliut

t, tho Court will i\\l<\\

davit huiuf; aiiiciulnl

icdod iu olilaiiiiiigiiii

iiiovo to revive it, m'

)
; hut tho Court will

ler : Iltiiikins v. Ahnl',

V. 242 ; l.iyiju v. IV-o '',

P. 170.
~

''ocock V. rkkmug, 21 L.

'(ilci\ l;iQ.B.;!ll:?.^(r.

is, 17 L. J., C, r. t*)\

Sivli, 2 Ex. l.')7; hirjii

,
1.') M. \- W. l.V.>.

V. I)i.tv)i, -IC. l). 7313; i:

.61.

. Gm'f iresleni 7.'. <'k

S71; 5 Q. B. 097: .S'/«»f

1 Dowl., N. S. 3(16 ;
7.'. V.

)wl. 307. Kco Doe d. 7/^;

ID. &L. 121.

Iiutlom V. /,'"/yj/i.«, 6 Dmd
moil V. .s<'.//, 2 E.X. 15;,

rule was abaiuloued.

Jeirs V. Jl'ii/, 1 M. i'Gr.

N. R. ;ay.

( 1101 )

CHAPTEE CXXIII.
APPLICATIONS AT CIIAMIlKUa-SUMMONS v.VB OEI-R.

Jumdidwn of <i ai)iale. Jiuhip 1 l«,f t, / 2

'^nyJnd,oiith.Jidl^^^J^^'^ ''''
l^'

»- 39. Cn. CXXIII.
rules of C.mrt, oxerciw iu Co n v ; , n T '"'i' 8ub,,o<

'
to any 7-^-—- •

.hojuri.,ieti.;n ^^y ^i^'^^^ ^'ir^\^V::^^^^>^^^^
such cau,se,s and matters, and in all such mo 'at, in

"'' "' ''^ Chamtere.
ormutters, as before tho pa.ssing of this Vet

;'' " "'^' '^'"'"^

111 Court or in Chambers mi«w/r//„ 1^,'
VW/'t hayo boon heard

the Courts wh,,se juri.St 01 sorebv?.'' T^^'^A'"'^^^
"^' '^"V «f

•''H"t. or a.s may bo dirocted or auth nS''l1''T'^
*" ."'" ^^"^"l "'g^

njlos of Court to' be hercS^er made '''l ^aU s^'h ^^"^^ V r^'
s. tjng,u Court .shall be doomed to ^ons t to c . .r'.'

^''^ "^"^ee
Lortiuu iiuitters are bv Ord I I V ,. 1 / /

'-""'c.

beheurdbyJJivi,sionalCoui'tK' fn .'.l

"

f/""''''
1''

^i^"''^ '
^li'-'^'^'tod to

coufers on\t Jud™ sittiW at ( 'h .

'"" '•^*;' "'"^ ubovo section

(liitiou; and, moreover, it confers on mm ,,,1 t V •^"\^.JU"s-
Court all tbe iurisdietion wh icdi a I „1 , f."

^''^^'' ''^^*"^" ^^
tavo had befo'ro the pas in^rof t^ Act" ^}'''%'\^T^ ^^"^^W
" rf«;w(,iW» " used in tho secHn,; J^ 1

1" -^^'^ *'"^'=^ "^ the word
iuri4ctioi/to be exe dsod fu SnXr V^^^'V ^l*

^° *° """' ^ho
the other rules) to thos, cases w^

(«xc'opt wlion enlarged by
before the Act (a) 1W,V IW /'T «»^'*V.T»"8'lietion oxi.sted

diction in all eaL lb , Hs^ • "^"r^T-
'^* P^^^^il^^''^^ lias juria-

iprosslvorb^ Ssarv nn.U.r^^ "^ ^"^ "-^^'l^^J^^ ex-

(«) See per 2?;y«, L. J., Ihdcr v

Jl \ f, Q. B. 210 ; iier Da,/ J

I,,-
l-^^' Bit see .SV/«i Kyrburn v.

tabyjustifiesthisdecision. ^
iV;.,?--'

per Limllnj, J. nV r, fiof

aiction of a Ju.lse of the ChaneeryDm8.on m Cluunbei^s, see Frodshai
•V. iTodnham, 15 Ch. D. 317
j,^W See llowen v. Evam, 18 L. J.,

W korffan v. Z»^«, 1 Chit. Eep.
J«l

. ,S/i(7(<' V. liobcrts, 2 Dowl. 25 •

Jo>u:s V. iHlzadilnms, 2 Dowl 111 • •?

Tyr.904,. IC. &li. 8o5.6W;v
^o/'y;y/, .i Dowl. 74 : Ex p. Uwcn 1

Lkctwn I'etitwn, W. N. 1880, Pt "^

(<) See per CW,r%f, J., 7 Dowl.
VA: J,"''''

J- ^im''/<>/,6M. & W.
145: llaniett v. r/r^)/' 1 Dow' X
q;

y'*j »"<?my V. Smith^Q l'. J.j

4X
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Paet xy. terms, and without any sjjecial limitation, either expressed or u, \„.

inferred from its terms, gives any power to the CV)urt, tliat powtr

may be exercised hy a Judge at Chambers (/). When thu oxpivt.

sion " the Court or a Judge" is used in the Eules of the Suprinn;

Court, a Judge at Chambers has jurisdiction; but wlici; tho

expression " the Court" alone is used, he has not (,</). A Judge at

Chnmbers has power to order a writ of attachment io issue- /A

Under the Judicature. Act, 1884, ho may give leave to issue a s\ili])ai;a

to compel the attendance of a witness in Scotland or Irelainl (i), A

Judge at Cliambers has no power over an order of the Court, uiili -<

the Court direct it, or unless by consent of the parties [h). But ii

Judge may sot aside a side-bar rule or other rule obluiiud .is

a matter of course (/).

By the 11 C^. 4 .C' 1 IF. 4, c. 70, s. 4(m), every Judgo to
authorized to transact such business at Chambers or clsuwhero

depending (») in any of the superior Courts, as related to uiattiis

over which the said" Courts had a common jurisdiction (o), and as

might, according to the course anct practice of the Court, be

transacted by a single Judge. And by 1 <fc 2 V. c. 4j, s. i(/)),

every Judge of the superior Courts was authorized "to transact

out of Court such business as may, according to the courts am!

practice of the Court, be so transacted by a .single Judge, rolatiiii,'

to any suit or proceeding in either of the said Courts ui Uuecii's

Bench or Common Pleas, or on tho common law or r('\enuo sido

of the said Court of Exchequer, or relating to the granting writs ot

certiorari or liabeas corpus, or the admitting prisoners on criminal

charges to bail, or the issuing of extents or_ other protc^ss I'ur the

recovery of debts due to her Majesty, or relating to any otlK'niiatter

or thing usually transacted out of Court, althouc/h the said VhiirH

hare no common Jurisdiction therein, in like manner as if tlio Judge

transacting sucli business had been a Judge of tho Court to uliich

the same by law belongs." The Judges might also, bct'oro thise

enactments, by stat. 1 0. 4, c. o5, ss. 6, (i, liesidcs p-antiuj

summonses and making orders at Chambers, grant and make tlicm

upon circuit, in cases depending iu any of the Courts .it \(i<-

minster, in which tLo issues, if brought to trial, would bo tried

(/•) Smtelon v. Collier, 1 Ex. 4.')7
;

17 'L. J., Ex. 57 ; et per I'drkc, B.,

"In tho -13 G. 3, c. 4G, where tho

enactment is that tho motion is to bo

mndo in open Court, it is clear that

ti. Judge is not to Imvo any power
in tho matter. Again, iu the 48 G.

3, c. 123, it is enacted, th.at tho ap-

plication irmst be made in term time
. one of tho superior Courts, which
shows that the legislature intended

that tho power sliould bo exorcised

by tho Co V* and not by the Judge."
2Iuiit V. i ^{ffhrd, W. N. 1884, 86,

order for sole bv private contract

under Bankrupt; ;. Act, 1883, s. 145

:

Clover V. Ada)H)i, supra.

(«) Baker v. Uakes, 2 Q. B. D..

act iirett, L. J., at p. 173; ti. V., 40

t. J., Q. B. 240.

(/O Ord. XLIV. '.'.2,1111(0, p. DIS:

Sdlii) Ki/r/itiri/ V. runnaiiskl, liiQ, B.

I). 218 ;'53 L. J., Q. B. 128 ; M W. Ii.

763.

(0 47 & 48 V. c. CI, s. \l See

ante. Vol. 1, p. 572.

(/.) See Joseph v. T-rnj, 3 Dowl.

099.

(/) Darriiigtoii v. I'rice, C. fl.

309; 17L. J., ('. 1'. .320.

(m) Repealed by 42 & 43 V. c. 59.

{n) Seo OriJ/iu v. Tai/lor, Dowl.

620.

Qj) Seo Thillips V. Drake, 2 Dowl.

45. Extended liy 1 & 2 V. c. 45,

s. 1, to cases in whiili there was not

a common jurisdiction. .See Kdwnrils

v. The Caiiwrons 1{, Co., 15 Jur. 470.

(p) itepealed by 42 & 43 V. u. 59.



liS (iinl Order.

tland or Irelainl U], .{

lielit also, bt't'oro these

JurMiction ofJud.e and Master at Ckamhers.
upon their circuits rospoctivelv in fi,„

^^^^

wcro Judges of tho Court in whii/T° "'^"^e^" as if they Ch CXXTTT
pou(hng(y. Those statutes gave to f^1«T'^

'^"'^" ^"^'o «« de- ^±^™
Courts, wAon sitting at C^SCs ot ,n "ri,f

%°^ *^^ ^^'^P^'^tiye

conairrontjunsdictioninthotransactLrof ?"*' '^ \"°^''^^ ^^d
ifthoy wore Judges of the Court iiSchfh^T'-'' *^^ ^'^'^o as
was pending (r).

^'^ ^^^-^ the business or action
Tlio uccoptance of costs unrTov o t i ,

objoction that the Judge had no imS"^.- '
°J*^^^

^« ^ waiver of an
Uuo Judge at Chambers may il?„*'°° *" ^^^^^ '^ («)•ers may refer a summons to another (0.
Juriadidion of a Master 1 TiiT +1 ^ „

"In tho Queen's 13eiich LSn xr f '^- ^- ^^'•'^- ^^^f"- '•• 12 t • ,• ..

Divorce and Admiralty fe," I '^^' -^d in the Problte aSet°" °'

such business and exercise all such auftt""' T^ *™°'^'^ct all
respect 01 tho same, as under the Act o ttV']'^ Jurisdiction in
acted or exorcised by a Judge at CWb''°

Kules may be trans-
thoollowing proceedings and matters ^bnf' T"^^ '"^ respect of

(a) Al,natters relating to crfmi;. ,

to say,

-

^,^^hberty of the subject:
""^ Proceedings or to the

[b) Urantiiig leave for service n.,f „f ii • • ,

or notice of a writrof sSmmo s M'
'""'''^'^'^^^ ^^ a writ.

c) Iho removal of uctioni f^,^,v, i -^ •''

:

^, ,„
l>ivi,.o„ „,. iuS'J'™ °™ '-"™ »'-«S» to .aottar

(h) Injunctions and other orders nnrlnvo I,

,^ ^
olthoi-rincipalActS ''^'''"^-«^'=*i°^8of8ection25

(i) Av'urding of costs, other than tho cost, nf . wproeeedmg before a Master orTo •/ °'" ''''^''*^"8^ *" any
"..y costs which byKo Eu OS o^!'^^';.'^'^'!

«t^«^- thaj
Court or a Judffo he is nnfi,^ • ', ?^ °y *^o order of the

;

KoyioM-ing taxatioli of costs (ef°"'''^
'' ^''^ (^) =

'^ to^S^^^^^^^ 3i^*"^'^\^™^«' --uities or
(mjAcknowlodgm^ntSiStre""'^*'^

()j»initt v.JMa,,, 6 Sc. N n

,(') Um-tmont v. i'^to-, 8 Q. B. D.

'OScoauto.Vol. l,p. 240
pUeouuto, Vol. 1,V. 412.

-
S™ unto, Vol. l,p. 437.

«) hwMint.., Vol, 1, ,,. 420.

4x

(«') The Master Las power to diVflnf

intorrogatories1o'be't)ad'r'Sf
party to bo ex/uniued in^ any ovont

2utVMi?er his^„o^^Se,^ont

t^en'^'u"? "Vr'"°^
^^"^ BummotiJ

WSeeanffi, Vol. I, p 699

for charging stocks, &e.
"^ "^'

2
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how obtained.

Applkations at Chambers—Sumvions and Order.

Bj' Ord. LI ['. r. 20, " If any matter appears to the Master proper

for the decision of a Judge the Master may refer the .suuu' tn ;<

Judge, and the Judge may either dispose of the matter or rel'tv

the same back to the Master with such directions as ho may think

fit."

Mode of Proceeding to ohtain a Master's or Judge''s Order. ]~-Tk'

usual mode of obtaining a Master's or Judge's order is by taklii"

out a summons, calling on the opposite party, or his solkitor cr

agent, where ho has appeared by solicitor, to appear on the huariii"

of an application for the order. The mode of taking out thb

summons and iirocecding on it will be presently noticed.

By Ord. LI r. r. I, " Every application at Chambers not mwk
ex parte shall be made by summons."
There aro jsomo cases where an order may bo obtained on

an ex parte application ; thus, an order to airost the dcfeiidanl

before judgment ((/), and to compel the attendance of a witness

before an arbitrator (/(), may be so obtained. Other instances are

noticed in the course of this work where an order may be so

obtained (»'). To ohtain such an order, make the necessary njjidarit

in su])port of the apiplication. Indorse it ivith the terms of the wdtr

required, and take it to VJiamhers and leave it with the ('[futr (here.

Attendance before the Judge is only necessary if there is uuij dijjmibj

in the matter.

By Ord. LIV. r. 2, " Every application for payment or transiVr

out of Court made ex parte, and every other application made

ex 2'urti: in which the Jutlge or proper officer shall think lit so to

re<iuire, shall be made by summons."
If a party obtain an order ex parte without summons, where

the opposite party Oi'ght to have had au opportimity of shoffiii?

cause, the order may be rescinded on a summons by the latter

party (/c).

In some cases, an ovder nisi is granted without summons, and

makes itself absolute, unless cause be shown, as in some cases

a rule nisi will do (/). When the party obtaining .sucli an order

does no' ittend, the other party should go before tlio Judge ami

say that iio is ready to show cause, and apply to have the order

discharged, otherwise the order will become absolute ivi).

The Summons, how obtained, and Service of, i£-c.]— As we have

stated above, to obtain an order at Chambers you must in general

first summon the opposite partj, or his solicitor or agent, to

attend (?;.) ; for wliich puriiose fill up a form of stiiiunons and take it

to the ojffktr at the Ventral 0£ice, ivho will seal it with (he seal of (k

Court (o). // it is intended to attend the hearing of tlie summuns bj)

(a) Post, p. Ch. CXXVII.
(/() Post, Ch. CXXXVI.
(i) See lie Hammersmith Rent'

chitryc, 4 Ex. 87.

(/r) See cases cited post, p. M18,
u. (/) : Clark v. iSlockin, 2 L'ing.

N. C. Gol. And see ante, p. 1398.

(/) See ante, p. 131)4.

(iii) Jfniiij)/irci/.i V. Junes, 6 M. &
W. 418 ; 8 Dowi. 408. See iSpicer v.

Bond, 2 Dowl., N. S. 955.

(.n) Clark v. S/oehji, supra.

(o) See as to the fonn. Chit. Fonns,

p. 711. See Harrdt yiiriijutioii ('».

V. iS/wiccr, 8 Dowl. l";i, per Cur.

The fee stamp on au oriliuary sum-

mons is a 3.«. imjnxi-.sed or adhesive

stamp. The fee uu ii suiiuuoiis fur

directions is lU.v.

t » r »-, t t f



} and Urder.

lo of taking out this

Summons-How ohtuined-Strrice
of, ,tc.

mmsel, notice thereof should he oiren fn fi. „
tkface of the sinnnions or otherwise

^^°"^' ^""''^' "'^^'^^ '^«

in Chambers, a summon:, shall hrXavS'^tlC «T°^ti"g
his solicitor, and shall bo sealed in f^nP Y ^fe 'ipphcant or
Admiralty actions in the IlmSv SooJ.f. ''^'f^

?*"°' ^"<i '"
shall bo deemed to be issued The reS^ ^° ''^^^^
shall leavo at the Central Office or Adn i, ,^fv

p"*"-".^^' "" summons
maybe, a copy thereof, which shill b« fil 7 Registry, as the case
manner required by law."

"^ ^^°^' ''^"^ stamped in the
Tho summons should bo correctlv intifninri ; +i

generally directed " to the srSdS • ortln^'" VV^r' ^'^^ ? ^^

there is no solicitor or anient in tho no,!
."\ the cause

; where
directed to the party h&f WhTll' '* ''' '" ^^^° ^^'^'^er
attended, as is usually the caseat the P t^^f summons is to bo
attendance need be mention^ but if'the^f ^T-^'' "" ^^^'^ ^^^
A summons may be attendS at the T, 5^«' ^^!' T^^^

b° '^"^°-

where, if the Judge thinks fit .nl th. f ^"''^ ° ''"^^^ °^ <^lse-

the sittings, it is .Sometime, mad atiirif.T'^V'^^ /*• ,
^^^^ng

room in the Eoyal Courts (r) So [m° . x'-''
*^'' Judge's private

before the Jud^e at the assize totn T'^^^^'^'^^
^^^^^^^ ^ttendable

assizes.
^ ^'^"^ *°^^^' ^^ a cause triable at the

whltr;^,??Vhtlslf:.Jit"- *"t ^^^ -'^^ - -ders
the application Ts toS xside a i?'°!J-

°^ obtaining (s). When
groumls of the iiTOgiilari y must be sHt!f? -"^.Tf""

irregularity, the
By Ord. LIV. r 9 '• iS ^^t ! ^ '"^ *^° summons (0

thereto makes any ^licatirS KbL'eftSrf"'° "^^'^'y
mens or otherwise, ho shall bo at libm-fv t^ 9'^YM '^''^y ^^ «um-
same application all matters upon which t thlfl

'
•
"^^.'^^'^ *^«

or directions of the Court or TmW n i fi""
^^^"'•'^ ^^^e order

application it shall br^wful foftho P 'V "^^^^'-inng of such
order and give any diroctTons leht^vo f^'*

°' '^"'^-° ^« "^''^'^^ ^^^y
matter of such apJlicaS as .Intl T ^""^^luontial on thi
may, if tho Judgo^ thinks fit Zlr ^'''H T^ '"^^'^ application

C(nirt,orfromCcSrtiSoChamt^ "''^^ ^'"'^ ^^^"'^^^^'^ i^^

ar^Hei^t;^;;^---^^ altered after they

-t^ntSrtifsSixr-^'^^
Bhouhl bear Le tJ^eTa^Vn ^h eh r"T ;,?-i''f "

.^^<^ ^^^'"^^"'s
designation of the year, or eC its Ll -^^i' ^i'*

'^'^ imperfect
immaterial («).

"^ '
*^^^" '^^ omission, has been held to be

Ch. CXXIII.

Formof (;;).

Title and
directioa of.

Place and
time of at-
tendance.

Contents.

Several
matters may
be included.

Alteration of.

Date of.

ip) See the fomi, Chit. F. p 711

('') See per 4r,f,.,-^„.. w ,•_ n ,,
v„r,,.. 6Bowr-458r-'A^^^^

Shoiils, Id. 562

p. 448
' ^' ^"t.^Vol. 1,

When to bo
served

.



HOG Applications at Chambers—Summons and Order.

!?AET XV. nocessarj', shall be served seven clear da3's before tlip return

thereof. Every other summons shall be served two clour day.!

before the return thereof, unless in any case it shall bo otlierwise

orderi '!.."

Service of. Make a copy of the summons, and let the person who is to serve if

examine it juith the original, that he may he able to swear to the t,rnke,

if it afterwards become necessary to do so : then serve the copy o» ihr

solicitor or agent of the opposite party, or on the party hiiusclf, uiijc

the case requires it. As matter of precaution, the pet-son ivho i} u,

serve the summons should indorse on the original, immedi(delii afkr

service of the copy, the day ivhen and the place where served, tiM he

may be able to swear to the service, if necessary. The law and practice

as to the service of the summons is the same as that rolutivo to the

service of a rule nisi, which is noticed ante, p. 1387. Siibstimtod

service of a summons may be ordered (x), and so may service out oi

the jurisdiction (?/). As to the service of notices, &c., in general,

see post, p. 1489.

The summons must be taken to the officer in charge of tlie

list and entered in it. The room in which the Judge's list is

kept is generally stated at the foot of the day's list, wkich is

posted in the hall near ihe Judge's room.

When Summons operates as a Stay of Proceedi^ns.']—As a general

rule, a summons does not operate as a stay of <• '"codings, unless

it be a part of the application " that in the m. iiimo all further

proceedings should be staj-cd," nor does an on' .i, unless it be so

_ expressed. The exqsptipns are where the applionnt has to take the

x't/Jf next step, and the application relates to the time or mode of taking
' that step; as where the summons is for time to plead '•.)> where a

stay of proceedings is necessarily implied (a). It sconis, that a

summons served after judgment signeci {b), or a summons taken out

for a purpose collateral to the proceedings in the cause, does not

operate as a stay of proceedings (c). Nor does a summons, it is

apprehended, operate as such stay, if it can be clearly established

that it was not bond fide taken out, and was an abuse of the party's

right to take it out, otherwise a party might by rejioated sum-

menses delay the proceedings as long as he might think fit((/). A
summons is a stay of proceedings only from the time at which it is

attendable, and not from the timo of the service (e), and it operates

Entry of in
list.

When sum-
mons operates

as a stay of
proceedings.

i/

<x) Hunt V. AiLitiii, 9 Q. B. D.
598; 61 L. J., Q. B. 455; 48 L. T.
300 : cp. Hamilton v. Thomas, W. N.
1883, 31. Seo ante, Vol. 1, pp. 236
et seq.

(u) The Credits Gcrundeusc v.

Van Wccde, 12 Q. B. D. 171 ; 53
L. J., Q. B. 142; 32 W. E. 414:
Van der Kan v. Ash worth, W. N.
1884, 58 ; Bitt. Ch. Cas. 202.

(c) As to when a summous for

time to plead is a stay of proceedings,

see Vol. 1, p. 301. And see Beazlcy

V. Bailey, 16 M. & W. 58 ; 16 L. J.,

Ex. 1 : Spencelcy v. Shouls, 5 Dowl.

{<() Bedford v. Edie, G Taunt. 240

:

Bariictt v. Knvtoti, 1 Chit. Eep.GSO

Anthill v. Metcalfe, 2 X. E. 169

Jtsdgson v. f'r'

Th'ilips V. lit

101,5Sc.N. P.i •

(li) PhiUhts- .

"

Oowl. .'tis:

.t'„ X. S.

, Qt.m.
jpra.

(,r) rhillipsvJi, L-li.mpva: Aiioii;

M. T. 28 a. 3, Q. E.; Tidd's Xew
Prac. 25C : Tidd, 'Jtli cd. 470.

(rf) B'Ub^: fr«/,'ii, 5 Dowl. 458.

(<) Moiris V. Jfioif, 2 B. & AM.

355 ; 1 Chit. Hep. 93 : Jlex v. Skenf

of Middlesex, 5 B. & Aid. "4C: GloM

V. Watmnre, 5 B. & 0. 769: AnthiU

V. Metcalfe, 2 N. H. KiO : AiZ/orrfv.

FAie, 6 I'.'iunt. 240. There is a dif-

ference iu this resjicct between a
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men Simmons operates as a Stay of Proceedings,

a te.idablo(/); tboreiore a sumnion.s for further time to plead is a
stay of proceedmgs if it i« returnable before or at tbe time the uL
nientoflico opens on the day after the time for ploadinV exp Sand the puintiif cannot sign judgment until the nnnmons 1
disposed ot(y) And It opera os as such a stay. althougT

"
beattendableat ten or eleven o'clock in tho morning at Chambers

provided the Master specially grants such a summons, and thisnotwithstandmg tho Master does not attend ChambeI's at that
houri/' .

Itopomtesasastay of proceedings from tho time it isattendaldo until it is disposed of, provided the party ^vho ob ains ituses due diligence in following it up (0- If the paVtios atten and
agree to ad.iourr^ the summons, the stay continues untirit^s
disposed ot^A). It will ceaseto operate as a stay if tho partvtaking It out, expressly, by notice or otherwise, abandon it

^
AVheu the summons operates as a stay, it has the same kect aswhere a rule nisi does so, w-hich has been already noticed a«J

p. l.]9.S. A party canno make even an application to the Courtrespecting a matter pending before a Judge at Chambers (I)A party has tho same time for taking tho next step after asummons has been disposed of, as ho has wliere a ruli nl hasbeen disposed of,—as to which see ante, p. 1395.

Ahandoning Snmmcns^-Th^ party taking out tho summons mavof course abandon it if ho th nks fit, oitdier bv nnn ,Hn^^
^

before tho Judge at the time appointed foVrtfhoS.in^ "oltrSexpress notice of such abandonment. The Judge c" n, in ^i ch fcase, dismiss the summons and make an order on it for the costsoccasionec by it. {Ord. LIV. r. U,po.st, p. 1412.) Where a summons
for stay of pi-oceodings on payment of debt and costs in a fo™ 1 °htwasreturrmblo at eleven o'clock, at which time also i bnnent w^sdue and a half-past ten the defendant delivered a plea i was hold

jilf'i'^nnce mid mdationof Misters at Chambers l—l]v Or,7 rrr au i

t Id'Sd sutiilSTtf
^^^ '° -!-ted (a:cmlHifg\o'a i.of/1; a^nKruof

nf Vn! ;, 1 i: f i ^ ^" ^^'^ approval of the Lord Chief Justice ^^^^^^'^ at
of LiiRlaud, before tho commencement of tlio Christmas vacation Chambers,
m each year,) to attend as Masters at Chambers Stii' Qiieen's

What pro-
ceedings
stayed.

Time to take
next step after
summons dis
posed of.

Abandoning
summons.

rule uisi ami a summons, tho former
operatiug as u stay from the time
ut the service

: tlio reason for sucli
difference being, tliat the latter is
the act of tho Court, the former the
act of the ]>arty.

(/) tl'Ms V. SeciYl, infra: A/ier-
mthy V. r,(tijii, C Sc. 586.

{(/) Jrelh V. SmYt, 2 Dowl. 447:hmcks V. V,il/,nicc, 1 Oalo, IG:
fkrts V. Cidii//, 4 Dowl. 204:
l^m-ele!/ V ,s/w„ls, 5 Dowl. 662 :

A'rto« V. ir,ura>, 3 D. & L. 149

imrw"
''"^' "'°"e'' defendant was

mfliT K prm,,2,tr,ri/ order to plead:
^«'--fci/ V. liatleij, 16 M. & W. 58 • 4

D. &L. 271; 16L.J.,Ex. 1.

(/() Jh//,-s V. JI7f!/n; 5 Dowl. 232
hce as to making a summons so re-
lUrnaWo, post, p. 1409.

(1) lumcks V. Vallalice, 1 Gale.
16: Spaicelvtj v. Shouk, 5 Dowl. 562-
^'iricit V. lirown, 2 Dowl., N. s!

l'.,V i'^^" ^- 'J'"""">i< 2 Sc. X. R.
537 ; 9 Dowl. 379 ; 2 AI. & Gr. 409.

XT '^y ^^? ^">-jentv. lirouit, 2 Dowl.,

(/) AMott V. iropper, 8 Dowl. 19.And see Ireffo v. TatJiam, 9 Dowl.
0/9.

{ill) Barton v. Il'arrcn, 3 D. & L.
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Assignment of.

actions to par-
ticular

Masters.

Bench Division durinu: oiicli of the four sittings of the office- in tlio

j-ear."

By r. 14, " Tho six Lliiviters, to 'a lif.a, according to snch rotii, tho

attendance during imy iiarticular mI tings has boon allot (.,1, slia,]

before tho first day of such sittings, by arrar.T;omeut unong.st theu,.

solves, select throe of tho-r number io -^it, one in eaub of tho threo

rooms apprr.iiriatod for that purpose in the ;!,oyrd OourL- *if J,!-!;, ,^

evt;ry Monday, Wednesday, and Friday thi'ou r^'out such Mttii.„'s,

tJ).: i'emainiiiK* three to sit on Tuesdays, Thursdays, and S-.^imlins

'l.irou«.;hr.ut tlio same sittinprs."

My r. Ui, •'Eaclt of the Masters so selected shall, when so

sitting nl c'haiubers, occupy tho same room, and take idl applii,,.

tiur. 'vi?dor !?udi alphabetical division of actions as the Mustevs

jnay iini tiuio !o time arrange) proper to bv nado to a ilaster

at VhiuibcTS, i'xcopt applications in such aclions as may hiive

beou under 1|he provisions of Order V. (/;) assij-ned to any otlior

Master."
By r. 16, "The arrangements made under \l '^ three last pre-

ceding Eules shall be publicly announced in suiii manner astb

Lord Chief Justice of England shall from time to tiino dirc(;t"(»),

Assignment of Actions to particular M((sters.']-—\]\\Ci'n- tho present

rules an action becomes assigned to tho i^articular Master before

whom the first summons taken out in it is heard, and all sulise-

quent applications in the action must bo made to that particular

Master.
By Ord. V. r. 6, " Every action in the Queen's Bench Division

not proceeding in a District Eegistry shall be assigned to one of tlie

Masters of tho Supreme Court at the time and in manner jn-ovideil

by Order LIV., and all documents and proceedings therein stall

thereafter bo marked with tho name of tho Master to whom tho

action has become so assigned, and every application or ijniceedini;

therein which by these Rules is to be heard and dealt with l)y a

Master, including taxation of the costs, shall be heard and dealt

with by such Master."

By Ord. LIV. r. 17, " Every application to a Master at Chamhers

shall, at tho time of hearing (unless any other blaster's name

shall already have been marked thereon), bo marked by such

Master with' his name, and the cause or matter in which such ap-

plication has been so marked shall thereui)on become assigned to

such Master."
By r. 18, "Every subsequent application, wiich Tinder tho

•(' Master, shall.

,

• cannot con-

>^ .
3-mentioDed

proper room as

il'tor tho sittings

u'Jui.-' ocasod, ho taken

' n.s he may, either by

b'. soneral nilo to bo

))d other eon-

provisions of Order V. must bo made to tho s;

if during any sittings, from urgency or other ca

veuiently bo heard on the days when, und(!r t),

arranger.:' ' s, such Master would be sit'"' ;? in

Master c xmbers, or if it is made at u \

of such JLi .
- r havo under the same arrai. -

by such Master in his own room, at such i i

special appointment in any particular case .^

published in the ante-room of Masters' Ci:;inibi r

veniont places, direct."

(n) See infra. made are pob: '.
' oji time to time

(o) Notices of the arraugemonts in various parts of the Royal Courts.



s of thu «.'!!Ieos in tho

Assignment of Actions to purlicular Masters.

Dii, wlicli under the

1-109

summonses,
lists, &c.

.'pr<l it sl.all be lawful for the Lonl Chio 1,^1 n 5 i° ^T' ') "' ~t~ "
.
~

By r. 8, " During the absence from illness or nnv Mh. . a,
cause, or during a vacancy in the ofli. o of nn,. Ar P * ^T "'"^"^ 7"^'^!'^'
anfion may have been aJ<,nod^l^7:Xl^^^:^ ^'' "^^'^'^^^^ &c. of Master.

Master may hear and disperse o an apXain £ '''' •''"^ °«'?;
01 in the phice of such Master." ^ "PP'^^-^tion therein on behalf

Timefor Rdiirn of Summonses, Lists Ac ( rM ^\.. n i r ,,^
,, 2(i ip), "Unless a Judge otliorwiso sno, 1 1 t ;iU V~-^^

^^'''^' ^^
' • Time for

time only shall be ret?rnubS a S) i^ Ihrt^
"'"''""'

iieardbytho Masters in priority to othobn^i^' V
""'^ ^"'

.onses shall, unless a Judle othL-wis?,ili^ r;rects''be"oturn-
able at successive hours, conimencino- .,( n ;,, \\ , ' ° return-

settling the number of suminrseTrStun aile
"

t iu.b"r'"""- ^')

skll be had to the nature of the seveiS'appl° at.n""
'"'"' "°"''^

onl^:han:a;ni^2irr3erb 'E^.^or"^T"^ ^-^ ^"-
Tbe lists of summonses hall SngiSh t oso l^bi f^'Z^V ^'^^

jurisdiction to hear from those wl i" h a mIsTc °hS nf-*"-'^^'-' r'"
^^^

to hear, and those which are to be atteS by 'ounseVf""'''\l*'""
which are not to be so attended " ^ counsel from those

called on neither party appears tho^^,,ir^"nnf T i? i
" «"mmons is

until the hst for tL h^ouiTa'L n gZSroiJ'^'Vt ^^r^"
"'''

passed over shall then be called on n ^opnnrw"^ it^-
summonses

.ejherpartyappearsto a sJillli-S^tJ-^SStS;u^ '

indorse upon the summons his co^Snt to a ,?n^'l
"'^ ''^''° *° ^^°^' ''^'"°"«-

t is optional with him, howe^rwhether ho w 1°'', '""^' "^"^.° ^'^^
''

he ndorse his conspi.t Vb«n ;<• Vi
^^^^^^^^^^ .1^^ will do so or not. If

drawn up («l ;S , 141^^'//,
''''*^"' '' °'^'^ ^^^^^ ''^auires to bo

fcMeJj ;i;^^f«/ ), 'i;i/'^l^;';f-''^ /;
<-'[orsed shoUl he taken

^0 ..sent to tl,e o^d^TjXlS;^:!^!;:'^ ?'"
'f'"'mnkuia t(r\ On the ov,h,- ht ""'f. Vy"/" '"* attendance hefore-U oi ;,;;e« 5f the orde t 'ot '?!'';

""'" •'' '^^ '^'^ ''^'^'-''«

"P. unless it be actual!v^b^,U ^?* requires to bo drawn
tHe other partrmrv mSeed ,1^-f"^'

'''"^ "^"'"^ ^'^thout deiaj-^

, [ ^
^^y P'"''^^'^ '^s if "" summons had been taken

,
W.By Onl. LIV. r. 25. "The

foHowmg Rules numbered 20 to 2"!
both mclusivc. slmll npply to al
'Plications at Cbamhls^in tho

K£." l™'^'--"l"'g« i'l District

I'-l'.D.iSD. As to one partner hnviiig

no authority to couseut to an orrlerfor judgment iu an action against

pSi ^^ «°-P"tner, see^ante;

i.K'i^^ ^^°°P"'-
^I'l- r- 10, ante, p.

heloi-o the Judge to give bis consentto an order for j udgmeut
''"""''"'=
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Attendance on
summons.

Where parties

agree to ad-
journ.

When opposite

party attends.

Affidavit,

when re-

quired.

Judge direct-

ing examina-
tion of wit-
nesses.

Applications at Chamhtrs—Snmmons and Order,

out, and this although he has iadoraod his consent, as abo\e

mentioned (s).

Attendance on Summons.I—Dmiup; the sittings a Jiul<j;o attends at

Chambers generally every day. Three of the Jtlusters iitteud at

the thi-eo rooms for'heariug suuunouses. and the others, (except siuh

of thorn as are engaged in Court, sit in their private rcjum-s.

The party taking out the summons, and the j)arty served with it,

must attend at Chambers at the hour at which the sunmions is

returnable. The lists will bo culled over at the hour .statod in

them, and the summonses called on and disposed of in their ord.'i in

With regard to summonses returnable before the Judge, it is

ordered by a notice printed on tlie daily list that " Sunimonswuili

bo called on in their order. If when a summons is calli'il (in citlitr

party does not appear, the summons will be passed over until tiie

list for the hour has been gone througli. The suiuuiuii.sos passed

over will then bo called on a second time in their order. If nuither

partv appears to a summons so called on it will bo struck out. If

one party only appears such order as seems just will on an utlidavit

of service be m ide ex parte."
, . , ^ ^, , , ,

The parties fretiuently agree, subject to the approval oi the

Jud"0, to the summons being adjourned till the next or a future

day" m which case the summons will operate as a stay of pro-

ceedings until it is disposed of {t) : on such adjouriuneut no S'jcomi

summons is necessary. A suinmons in tho list cannot bo ad-

journed except by order of tlie judge.

If tho opposing solicitor or agent attend, the suiivaions will be

called on in its turn, and upon tho applicant stating the grouuds

of the application, and tho opposite party showing cause against

it, the ilaster or Judge cither grants or refuses the order as he

thinks fit. Tho party applying is bound to state fully and fairly

tho grounds of his ai)plication( It)-

In general, an affidavit is not absolutely necessary in support ot

the application or against it, unless expressly required by Act of

Parliament, or by rule of Court (;r). AVhere, howcvjr, the facts

are disputed, and sometimes in other cases, tlie Master or Judge

requires one. An affidavit if made should contain all tho general

requisites of an affidavit : as to which see ante, Vol. 1, ji. Voo. The

afllidavit must be duly stamped, and tho stamp cancelled by the

JudRo's clerk or doorkeeper before behig used. All aitidavitsused

before tho Master or Judge must be left with the Judge's clerk or

doorkeeper, in order that tho same may be filed {y).

A Judge has power upon the hearing of a sunuuons to direct the

examination of witnesses or tho production of documents (sfe ««(«,

p 533). As to a subpoena to compel the attendance of a v^-.tuess at

, 253

:

And
(s) Joddrell v. , 4 Taunt.

Wood V. Jlitrdiug, 3 C. B. UG8.

see post, p. 1414.

U) See ante, p. 1407.

\u) 7 T. R. 455 ; 1 H.

East, 527 ; 5 Taunt. 859.

V. Beer. 1 Chit. 124.

ix) «ee Joseph v. Ferry, 3 JJowl.

69U. Where a statute directs that a

proceeding under it may be enforced

. Bl. 101 ; 1

See Thorpe

by a Judge upon a summons <;rauted

upon an aihdavit of the facts, the

granting of the puiiimous without

an athdavit is only lui ivreKiilanty,

and docs not alVeet tho validity of an

order duly made in otlier respects

upon such summons ; En p. Imtr,

3 11. &N. 521; 27L.J.,Ex.4o.i.

{ij) Sec auto. Vol. I, p. 4il.



Attendance by
counsel, &c.

Attendance on fiummo7i3, j . ,
j

ChamberH flfe Ord. XXX VI I. r. 28, post, p. 1412. As to a Judge Ch. CXXIII
upon the hearing of a summons disallowing the costs of unnecos-
sary affidavits aud statements therein, and as to disallowing the
costs of parties iinner^essanly appearing on a summons, see Vol 1
pp, "Oj, (0(). '

In ordinary cases, the solicitors, by themselves or their clerks
attend and support the application, or show cause against it ; but
in cases of dithculty thoy usually attend with counsel hi). Notice
nf attendanco by counsel should be given a reasonable time before
tho hearing of the summons, otherwise the Judge will postpone
the caso It the opposite party wishes it, in order that he may have
counsel s assistance. W hen a respondent to a summons is desirous
ot appearing by counsel where it has not been entered in the
counsel s ist, ho must give notice to the ofHcor in charoo of the list
and get the case transferred to the counsel's list. The costs of
counsel attending at Chambers are not allowed, unless tlie Judee
certifies that the case was a proper one for counsel to attend
[Unl LX r. 2,, sub-r l(^, ante, Vol. 1, p. 701). And this applies
even as between solicitor and chent (2). The successful party
should therefore, ask the Judge to certify that the case was one fit
to be attended by counsel.

:? the summons be dismissed the Judge will mark such dismissal
on tie back of the summons; and if dismissed with costs, or on
any tenns, the same will be so marked accordingly; and in tliat
case the party called on to show cause should have an order drawn
up for such costs, &c., and serve it on the opposite solicitor or
agent, and proceed to enforce it accordingly, if the costs be not paid
Ipon the hearing of the summons the Judge, instead of making

orretusiiig an order, may refer tlie parties a.id the question?
ansing on the summons to a Divisional Court: in which case the
appication must be made to such Court (Judicature Act, 1873
s.H,(a)). It tlie Judge refers the matter to the Court, the sum-
mons should be indorsed by the Judge. In practice, the paz™vmaking the app ication which is referred to the Court is required J
give a notice ot motion for an order in the terms of the summons
nd to leave a copy of that notice with the officers for e^SvTn

the list {see ante, p. i;384) {h).
^^^ ^^

One Judge may refer an application to another Judge (r) • and
h.8 IS often done ^Oien by reason of the action having alreadybeen before tlie latter Judge, or for some oihov rnn=L 1

-^

specially qualified to deal wifh the applicatSn.
''''^' ^^° ''

JjM^ r. 20, "If any matter appears to the Master

Summons
dismissed.

Referring
application to
the Coui-t.

Eefercnce by
one Judge to
another.

(v) Doe d. lloberts v. Jioe, 13 M.
&W.C9I;14L.J.,Ex. 101.
W III re C/iapiiinn, 10 Q. B. D. 5-:

*. C affirmed in C. A., 47 L. T. 426.
. W By this enactment, " Subject
oany fiules of Court, any Judge of
«ie said High Court, sitting in the
exercise of its jurisdiction elsewhere
than m a Divisional Court, mr •-

resenc auy case, or any point in
[case, for the consideration of

[
^""""'nal Court, or uiuy direct any
case, or point in a case, to be argued
Wore a Divisional Court ; and any

Eeference by

;Mvisioual Court of the said High
^ ourt shall have power to hoar andaetennmo any such case or point so
reserved or so directed to be argued "
See Jud. Act, 1876, s. 17, Vol. 1,

(*) JF"''"" \ iraddon, 9 Dowl.
960: Ring v. Bnch, 3 Q. B. 425-
Jiatf V. Lawrence, 2 D. & L 83 •

Bntteruorth v. Williams, 1 B o'
Rep. 168.

(c) Martmmt v. Foster, 8 Q. B.D.
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AppUcatio))s at Vhmnhin—Summons kikI Oidir.

propov for tho ilocision of a Ju'l:'" *' ^ Ma.ster may refer the suinn

to 11 Judge, aiifl tho Juil„ . ma> LiUif^r dispose of the matter i,r

refer tho same buck to tho Master with such directions as li(> lwv

think fit."

By Onl. LI I', r. 8, "Where mattora in respect of whicii vim-

monses have been issued are not disposed of upon the vetuni oi' di,.

summons, the jjarties sliall attend from time to tiiiio Nutlimit

fiu'thor summons, at such time or times as may be appointed lor

tho consideration or further consideration of the matter."

rroceediiii/a luherc Party fails to ((/</)ef(r.]—By Ord. LIV. r. .;,

" Where any of tho parties to a summons fail to attend, wh^tlur

upon tho rotVn'n of tho summons, or at any time appointed f. tin'

consideration or further consideration of the matter, the Judf;( wav

proceed ex jxirte, if, considering tho nature of tho case, ho think it

expedient so to do ; no afhd.'vit of non-attendance shall bo re(|uiivil

or allowed, but the Judge i lay require such evidence of fi'imu

he may think just."

By r. G, " WLero tho Judge has proceeded fx pnvte, siuh pi-

ceeding shall not in any manner bo reconsidered in tli" Ju(l;.'o'>

Chambers, unless the Judge .-hall be satisfied that tin' party I'liiliii-

to attend was not guilty of wilful delay or negligence ; and in m h

case tho costs occasioned by his non-attendance shall be in the

discretion of tho Judge, who may fix the same at the time, and

direct them to be paid by the party or his sol ie iter before L. -'mil

be permitted to have s-i.ch proceeding reconsidered, or make juch

other order as to such costs as ho may think just."

By r. 7, " WHiere a procei ing in Cluuubers fails by reason of the

non-at; bianco of any pn iy, and the Judge does not think it

expedici to piuceed ex j„irte, tho Judge may ordei suh an

amount of costs (if any) as ho shall tliink reasonab'e to be paiil

to the party attending by the absent party or by his solicitor

personally
"

Compellimj Attendance of J('t««c3s.]—Tho attendance of a witnc^^*

at Chambers may be compoUod by a bubpcena, whi. u will be issued

upon a note from a Judge.
28, • Whore a siihpatna is ie(|ii'ied for

ness l-r tho ^mrposo of proceedings in

^h: issue from the Centiul Office up,"

'By (h-d. XXXVII.
the attendance of a

Chambers, such suhpo

a note from the Judg'

Costs.]—A Master ot Judge at Chambers hii po^\-ei' to ^-ivo

costs on a summons (tZ). The granting or rofu^-iiig of them is

entirely in the discretion of the Master or Judge, and h -lay, if Iw

like, refuse them altogc.ner, or he may ilx the amount ot them, or

make tho payment of them a condition of his granting tlio orJciv).

(d) Doc d. rnseott v. Roc, 1 Dowl.

274; 2 M. & Sc. 119; 9 Biug. 104:

JI qhcs V. Brand, 2 Dowl. 131 :

CUiiient v. Weaver, 4 Sc. N. R. 229;

3 M. & G. 551. This was formerly

much doiibtpd: Bru!:;^ v. U'rujkt,

2 A. & E. 48 ; 4 N. & M. 5 : Spieer

V. Todd, 2 C. & J. 165; 1 Dowl. 306 :

Read V. Lee, 2 B. & Ad. Wr. 1

Dowl. 52.

(e) Sec CaUins v. Anrnn, 4 Bin.;'.

N. C. 233; 6 Dowl. 4'2;i: TomUnmi

V. Bollard, 4 Q. B. 642 : 12 L. J.,

Q. B. 257. Sec alsn Dnn y.llmni,

i "Sc.'sSI; 1 Bhig. N. C. .



IIS (uul Order,
Oosia—drthrs.

illi'itor Let'oiv L. -In

IS grunting tlio orJcr(';.

Lcc, 2 B. & Ad. 4IJ: 1

(^if. CXXIII.
If the order sot aside proceedings "on navmfinf rvf n« * » i

tkisis meant the costs ot' tlio narticulm . ?. ^ of costs, by
co,st,-i of the application, ,-. . th^s , mons Z "'^'w ^''^'*^' *'"^ ~ "

actuullv setting it aside /). V/Luthroriw. T''
*^'" '"""^."^

^hich requires the taxatioi of ct?. it Iv hn^'t'-w"'
" ":',!'^1 °"

nstanco. to the Master for an a,,pStmorUwl ^"'
'm

^^^^"'''

tho original order (,). The appi^'-.T^S
"'

so xmK sl^T' T
copied on the copy of the ovLv to l.o servS ar- Z xr- !' '^

ai.iKimtment should, of curse bo att,.,„],>l f^'
the Master's

ci' parte, without n.aking T^ec^ .? Ltn^o^nt ^^^^ A ^""T'^
that tiie cost- ^huU be '

' tJio ],Iaintitf '. f(u\i t 1 .! ' \ •' ^" ""'•''"

means that h. ,vill get then! whet //.wt^'^^' f,
^JJ^^' «^^^^^

menthocostsuren.adr the ''plaintitt'sf I defli M F \ I"'^
cause," ho gets the.u if he wiJ, but i"n nL':.™ £ '

olo^:*? IL?"\\heiia smninons is imDrsed bv the Ar^t..,. ,

"^ '"' "T'lJ tnom.

thoparfyopposing the npi l.catid^n wfll . ui' c. 1 ift'""";-.^'','
to the ge: val costs of the cause, but n'c t riherw e The' "f^
of a party ...mot, except in the cases provided t'orbv (MrTJ''^'''^
ante, p. 141 and On/. LXV. r "7 s^h \ I ^' ,

^'^^•
•

"

™.v ..«»„ (,„„, i„ rtieh ,„I other ^Sy-'iS-ot"""""'''
"

- tlor ,Jl„.-;„r
' ""' •'"''8" "' '^"»'" «>Mes

As to when the costs of orders, &c. are costs in f1.„ „
'<'• l,p. 710 ^^ t^^ cause, see

|fori;'S/^nS;,f^^;£/^;>-^n th. cases provided Th. order-
made not omlK.dyi... anv snedal W,« f ^'' Th'?'^

"^^ "'''^^^ is drawing up
directions b, >imply (i^enlSni fiZ / f

"I'^l^'J^ng any si.ecial
"^

"

|I-x. 17.

('') Sw ante,
J). \\\'i

1413
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and service of.

>! L. J.

10 L. J.,
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Fee for draw-
ing up.

Effect of
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how enforced.

Applications at Chamlen—Summons and Order.

or pleadinpf, or (iv) for tho filiiij.,' of any ilocmuont, or (v) for any

act to bo (lono by uny ollicor of tho Court other than a solkinir,

it is not necesnary to draw up an order \1nles3 this is spoi.iiiiiy

directed, but notice of tho order must be .sorved us diroLitoil by that

rule.

In other cases the order should bo drawn up and sorveil witliiu a

reasonable time (A-), or the opposite party may trout it us ubaudoiKi],

even thougli tho order was drawn up by consent (/j, or though liij

solicitor was present at tho time tho order was mado(»(), or though

the order be conditional, as " on tho puymont of costs "(//).

It appears, however, that it is not mresanry to draw up aii'l serve

an order where tho party t' > bo served himself lias to tako the next

step tinder the order, and that tho necessity only arisus whore the

opposite side may suppose that tho order is abaiulontnl (o), as ou

an order fot judgment, unloss a sum of money is jiaid into I'uiirt

before a certain day, judgmotit may be signed if the iiioncy be nut

paid in, although the order is not drawn up and served (oj.

As to tho iiKlorsomont and service of uu order requirini,' any act

to bo done, see (>rd. XLI, r. o, unte, Vol. 1, p. 766.

Tho Judge, after hearing tho parties, indorses upon tho summons

a minute of his order, and gives it to the successful party, who gets

the ofliier at tho order olKco to draw up the order. It tho party

do not like tho order, he .should not got it drawn up(;(). If he

does not do so, and the other party considers that tho order pro-

nounced is in his favour, ho should tako out a suunuous for the

pui-pose of obtaining a similar order. If parties being before a

Judge at Chambers go into matter not within tho summons,

and the Judge make a minute of an order, the party iu whose

favour tho minute is made, is entitled to draw up an order ac-

cordingly.

By Ord. LIV. r. 29, " An order shall be in the Form No, 2 in

Appendix K. , with such variations as circumstances rec [uire. It shall

be sealed, and slu Jl be marked with the name of tho Judge or

Master by whom it is made "{<]).

The foe for drawing up an ordinary order is os. , which is paid by

a stamp impressed on the order (see Orders in the Appendix, post).

Effect of the Order, and how euforced.'\—The order made as above-

mentioned is in effect as binding and imperative as an order of

{k) Metcalfe v. The British Tea

Association, 46 L. T. 31 : Ballard v.

Tomlinson, 52 L. J., Ch. 650; 48

L. T. 515; 31 W. R. 563: Kcmii'i/

V. Hutchinson, 6 M. & W. 134 ; 8

Dowl. 171 : Joddrell v. , 4 Taunt.
253. See Maple v. Woodgate, 10

Jur. 839 ; 1 B. C. Hop. 79 : Bclchir

V. Goodered, 4 C. B. 472; i6 L. J.,

C. P. 170 : Normanby v. Jones, 3

D. & L. 143.

(/) Charge v. Farhall, 4 B. & C.

865 ; 7 B. &; R. 422 ; F.dinsor v.

Hoffman, 2 C. & J. 140: .Sedgwick v.

Ailertoit , 7 East, 542. See IFrigh t v.

Stevenson, 5 Taunt. 850: /fifeN v.

Hunt, 1 Chit. 617.

()») Kenneij v. Hutchimon, supra.

In) Kormanhy v. Jonts, 3 D, iL,

14:!.

' Hopton V. Robertson, W. X,

18f5t, 77; Bitt. Ch. Gas. 203, Fuld,

J., at Chambers.
(p) MacdoHtiall v. NiMIs, b N.

& M. 360; 3 A, &E. 813: *%v.

Richardson, 6 Dowl. 774; TidJ,>ew

Pract. 268.

(q) Soc :-;o form, Chit. F, p-

712.
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Court (/•). If, inJ('P(], it has Ixvn nl f

•

i v
th* clerk who drow it up, ,.r if

,1 " jSiZhJ " ^'"HJ,pricti,se.I on Cii. CXXIII
.verover tl.o Hubject matter f. tho a mli •

"" •""•!«'''^tiou what-
'^^

nono to make it. it seems it micht bo^ l! T', '","' ''""'^'^'quently

The orclor may bo onforc," ?n tho a.nif'^'''''''
'^''«S«'l'«r W-

tho «iime Ptfect (ste Urd. XUl
^''° ^'^'"o^'^y as a judgment to

p. lay;, the observations as to onf;,rci'n["n;.i''" ^'^'fh
*^^° ""'^

applj; to enforcing orders nmdearC'Cbe,N'' ""^ ^''^'*' '^'^''^^

It IS no Idiigor nocoHsary to make an „.vi«',.' e ir
a rule of Court before imn'ood j^^^^^^^^^ '^ ^fl'-tpi' or Judge
tos,gnan3- udgnient on it uiUeSt o n.Z "

""''
'", '* "ocossary

An acjion will not lie on a J.Sge'Z \
^"""^ ''^

A JudKe . order proves itself oxf mere prollttion («).
By action.

How proved.iiutv provi
Whn awl how it mn/ he ahcindvncd l-As .no,, .i,drawn up and served, it is bi.idin- ,mnn ii

5** *^« *^"l«?i- is When an^l
itW. unless, indeed, it gives him iL^vTo ^V^r^^^"" °^*-'-^ ^-"4 be
as tor instance, an order for libertv t . n,,?on^

^ its terms or not; abandouecf.
defendant who has obtained an ZL i ,

' °1' *^° ''^^° iv)- A
tiff', demand, with a stay f ; ^dii ^^^^^'^'^ °^ i^^^t
may waive tho .Iclivery of suJh Sc Mnrl

7*^'-^' "^''^ 'Jolivered,
tk. statement of claim (,.). wLl^a , Sn 1

""'}
'I'l'"!^

"'' ''^'""'r to
to set aside a judgment i-pon imyment «,!? n^'t''"*^''

'"^ °^-do'-

relieve Lim from the condition, an" hel tW >:
^° <-»"»•* ^-""Id not

after service to abandon the orde" and a,m?v?,%T"'^"* ^* '^^^^t^
to treating an order as abandon^ when nnf

"
^''!J'*^«^-

^^
reasonabletimo, afe«,i<e,p. 1414,

^' ^^*^^ "ot served within a

Sdtiiuj aside or nmendinq Order.l—A^, fn +t,„
or Judge to rehear an applieation ciice di poseS T'"" "^ " ^^"^^^^ S'^tting aside
t appears that there is no such power Sow if f ""':' P" ^•^•'«- ^'^^ order '

practice when an order had b^oen mn2' ''l',?''
^^° ^'^""<^r

iinnexed to an order imposed? nnX T^l, V ^^° ^o'l'l^tions
circumstances arose which rendered it

.^'"*,^^°' ''^ ^^^'^ '^''^
justice of the case, a Judge would amendS?' "''"i.*

'^ *° ^^^

I

would aometimes even regind ^^^^f^Stl^^^^

([) See per Lord MaunfichL C J
V. /w«f, 1 Taunt. 47 ; Lenrh v

g.Z««</<rv.6Wo«,'7M. & W.

I Bade w; ^'''/I'ei'e the ordi ,.,

I i'7 T f'^
"',° agreement. See

h-J' Ch 7u! " ^'^''^* C-o., 29

2o^fmS.I:iS^'-. 3 Dow,.

/fiO lDowl.,N. 8.703.^- •"•

L J f"; •?fir"", ™ '^- ^<"i', 26

bycoi'v?:kSSd".-'^--ade
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Api<Ucatiom <d Clucmhers—Summons and Order.

irregularly and improperly obtained (c). The application for thi.

virposo was by summous, as m the hrat iust.mce ^vbcn wus

LraS by any Judge of the Court, but it ^ould only bo h.ar.l

bef,?ro the Judge who made the order ;
and in general, no Judj.-.

wo dd hell a summons relating to or, indeed interfere m ,my .ay

with tho order of another Judge (c^), unless the Judge wh. made

The oSer was not in town, or some new matter was to be cou-

sidered or when some urgent and peculiar circumstances rendered

t obvim ly necessary for the purposes of 3Usf.co(e) It .„m

I mity was not prevented from applying to the ( mirt to re.cmd

n„ mder bv applying to tho Judge who made it to do .so, unless he

Clencal mistakes or errors arising from any accidental .lip or

omission may be corrected on summons (</).

Anneal from Master to /«tZ-/c.]-By Ord. LIV. r. 21, "Anv
^iy*^«-u y hvinv order or decision ot a Master ii\ay appua!

?Welrom to a ^gelt "tobers. Such appeal shall bo I,/ lay

oSr ment on the summons by the Master at the r.H,ne.t of a„y

mr V or hy notice in writing to attend betore the Jud-c witbrnt.

&osh summons, within four days after tho decision cnnphnuedot,

01 such further thne as may be allowed by a Judge or Mu. or

A p 11 ty desirous of appealing from ho decision ot a Cluster on

1 •'
, ,„.,v rpouost the Master to indorse on the summous

I SZS Sr 'I^fS a party has a right to havo tin,

indorsement made, and tho Master has no discrotiou to ndua' o

n • ko It M. If '10 i-'^^l^^^^t t" ^^'^^ the indorsement bo inade tk-

mrtv dcs reus of appealing should serve his opponent wi k a n(,tice

in wriUn "to attend before the Judgo on the hearing ,.t ho appeal

The a .peal must be made within four days after tho dai.on

\ ;! n,l nf unless the time is enlarged by the Muster or Judge,

Intr'e of fnotice being given,^the notice nu.t bo .:,udo

retuniibTwithin the four duys (<), it is no sulhcieut to give itS tl it time ii) ; but tho time may be extended ou thok'urmg
,s-ithiu th.it tiiiio (»J ,

oi
summons for that purpose /,:,

hi mactlco a notice served on one day, and returnable tho next ij

«nmctoi\t and in view of the power of appea by nulorsemei.t

hs appear reaso..able. The time for appeahug may bo ex-

(,,) Clark V. Maiws 1 Dow .
6o6

,

BaVley's I'rao. 29 : Hall v. 1

f,
1

Q. B. 7.39 Thomas v. hnwx, 9 M.^
W. 829; tlramtin v. ^'['['''LH'^^^-
& L. 211 : lie Utrellon, U M. & W.

^%) 2 Chit. Rep. 83: Wright v.

SUrLm. 5 Taunt. 850: Thomimn

V. 7;tr/vr, Bupiu.

(,.) Pneo'H X. R. 317.
.

( n lie Ntrcttux, U M. & W. 800 ,

3 I). & L. 278 : OramUny. ;«"'«'"'*';

r, U.&L.241; 18L. J.,Q.B.3U

Thomas V. l-h .w. '•' ^I\\.'V.n "

Tompson V. Ikckr, 4 «, B. 7o9, so

tlv lis it oouflictH with the Htatemont

in tho text, cauuot ho supporteJ.

See 14 M. fc W. !S(i7.

((/) See Orel. XXYIII. r. 11, auto,

I) i399.

(/;) jjaiiffcr V. Xrhjii, \\. X. 1S8I,

96; Bitt. Ch. Cas. 1').

(0 IMl V. ^^orlll MnlhriUon L

C'o.,4Q.B.D. 20.>;4SL.J.,Q,a

613 ; 27 W. K. 2(i;j, decided with

reference lo the auumious rcquueil

by the former rules.

C P 514; 27 W. K- Oli":
•«'»f,«^- 7,-.' AC p 1) Wf!; 2IW.R.

915.



LIV. r. 21, "Anv

Appeal from Master tu Judqe.
141/

toiidod by tho Master or a Jud£?o piflim- nf r7.\ „ i x

hoanng of the appeal. It maybelxte'S afth^lTringtSh u? -^^^^^anv separate summons /,•). When there is nn T,,,in.o =/.•^.?"
th four .lays, the time^ll bo eJJemSd^ro^t'S

JuV. list at the (Wal 011^^tIf'^rli^ XrS i:?S.S lS°
^^^'^^^

As to tho service ot tho notice, see post w uso A,V, nfl- 1 -^
r.,uiroa for use on the appeal 'mus^ ho Ls'ptton ^t hfptp rothce, HO that they may bo taken to the Judj^o's room ^ ^

hoapp.aliMare-hearinf.', and fresh evidence mav- bo used fmV Fr.cT. a,but when such fresh evidence is .sought to be used ^1^?! i ^ M,' V •*''
^^'^^

frciuontly rolVr the matter back to'tho irllst "^ o£f ^^
;h bona hold, that the 4<Jth section of the Jwlic.tare 1( ml{u,tm, n. (y, ), which prohibits an api)nal for costs dn.«w

to 111. appeal from a Master to a Jud-o (;0.
' '°*^ '^I'l'^^

Tho successful party should ask ?m- <.n.:f . , ii

Appenlfnmi the Jmhje to the Co«r<.]-By tho Jmlicnfurc Act 1 S-^ a , ,
.«,J()," Every order made by a Judge of the s, 1 Tr rlw' .' ' fl^f^Ifro™
a>a,uber. c.cpt orders n.l in th^'™!^JT su"^^ e X^ Js^
iMMoii.il

( out, or by the Judge sitting in Court (7) according \\ '-'^ses,
oo,..e and practice of the Uivision ot the High 'o rt Si<Snopartunil:., cause or matter in which such order is nu do in u bea-.^T,eu: a,,- no appeal shall lie from any such order „ set ?sido;ir(iischur-j miwh. no such motion has been made u.!]o^l\. ^

1 1?.C"''
"""•'"

"' "'"'" """ "^'"^'^^:«^ feuS

, Vila. I'/.

i\«)-//f StafinUlff II

(/) See note {!;), auto.

I Hi')

^''' '"'"'^ '^"*''''' '^''*''* P°^*' 1^'

j^;;.;'"'lWt.\o. cl; por/iWA.y,
|J.,M No. clxxxvi; per LiushJ.,
|lll. .No. |.\i.

' '

W/W,r V. Edmmh, -18 L. J.,

(») ilann v. 7/rt,-iwv/, L. 11., 6 Ex.

ly'''^,^'; ^osts only, which

P "" ' "urt, .slnil 1„- Hubjot't to
"» ;i'pml, oxivpt by k..ivu'of tho

^•^''•-Vd,., II.

Court or Judge iii.iking sucli order."
As to appeals fo;- costs, .see ante,
p. vil. '

(7) Tliis has no application to ap-
poals la tlio (Juceu's Bench Division
but roter« to tlio Chancery Division
ami the l>,.ohato, Divorce and aT
nuralty Division.

(') rollock V. RahbitK, 21 Ch D
n ,,nhoper .IS L. T. 23^3, refusal tocommit under Debtors Act : J>i/co v

M \. \V. .S((, where au application
was hrst made to (he .T,„liro who „„„l»
Uie (.rdcr, uiid it was held tiiat this

c'mir
'"'"^''^"* "•" ''PI"'''' to tho

4 y
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Paet XV. are left to tlio diHCretioii of the Judge («), or from iin order ;iui(.,- U
consent(0, except bv leave of tlio Judge who makes the (.id.f.

This section does' not confer a right of appeal against a Judgus

order where the appeal is specially taken away before the .Vet;"',

Where, by an Act of Parliament, power is given to a smglo Jiici;o

to decide a miitter, an^jippfiiiUics to the Court against Ins (11-

cision (,r) ; unless where the power is vested in him alone, ami ths

f
jurisdiction of the Court to interfere is excluded (y). The Cont

will not, in general, review a Judge's order in cases whore the

subject-matter is left exclusively to his discretionary powev;;,

The Court will not rescind a Judge's order, which appears upon tlw

face of it to have been made by consent ; and if the winds "liy

consent" have been iin])ropcrly inserted, application sh<iulil U

made to the Judge to set it right ((z)- Other lustau-cs also have

been noticed in other parts of tliis work, where the Court Mill not

interfere with a Judge's decision. A party cannot, in gciirini /',

after availing himself of a Judge's order (<:), as by acceptui.y- a':>U

under it, move to rescind it {<!). It may bo added, tluit tuwc i> no

necessity for applying to the Court to set aside an order which is a

nullity (c), but this can rarely be the case.

\Vhon a party alleges that an order has been iniiiroporly ohtamwl

against hiui ex" parte, the proper course, it seems, is to ajiply to the

Judge who made tho order to review it(/').

"Where there is a clerical error, it may be set right without appcul

(see Ord. XXVIil. r. 11, <ude, p. i;599).
, , . . . ,

—to what By Ord. LIV. r. 23, " In the Queen's Bench Division tlie apihnl

Court, fjQu^ a decision of a Judge at Chambers shall bo to a Divisiuiial

Court."
, ,. r,,, ,

As to Divisional Courts, see anic, lol. 1, p. lo. llio ( ourt o!

Appeal has no power to hear an appeal direct from a Ju'lgeiit

Chambers {g). The appeal from a Judge sitting in Court i^ to tlio

^ I

(,v) See sect. 49, supra, u. (p) :

Mitchfll V. .Varhij Main CuUkrn Co.,

10 Q. B. D. 457, Older as to costs of

inspection of jiroporty : I'lr/.iiis v.

Bvrexfortl, 47 L. T. olO, refusal tu

deprive i)liiintiil' of costs on defence

arising after action hroupht. AVliere

the costs arc not in the discretion of

the Judge, this does not apply : In if

Bradford, M) L. T. 170; hW L. J.,

Q B". 05 ; Ii2 W. K. 2;i8 :
llaiisoii v.

Maddo.r, cited ante, p. 1403, ii. {n).

And see fully ante, p. 071.

(t) See :< 49, supra, n. (/>):

cp. Dodds V. ,S/i<plitrd, 1 Ex. D. 75;

45L. T.,Ex. 457.

(() Dodds v. Shepherd, supra.

x) Shortridgc v. Yonn;/, 12 M. &
W! 5: Teggin v. Latirford, 2 Dowl.,

N. S. 467"; 10 M. & W. 55C : Fowler

V. ChureJnU, 2 Uowl., N. S. 502:

Brotcn v. lUimfurd, 9 M. & W. 42.

(li) Kpj. U'carliKi v. Smith, lOJur.,

Q.
'

B. 92i: KiikiKiiii li. Co. v.

Fieldeit, 20L. .T.,Ex. 141.

(;) Sec J()(/r/j;.s' v. Tnlm'r.iyi.k

W. 10; Cho/iiiniidfli'ii v. I'aijiu, 'i

Biug. N. C. 708: 'Mman v.'Wml.

4 A. & E. mil : I.niw v. Sdimmi, 1

B. C. Bep. 9:3.

(») Jl"/f V. m^f. 1 D. & L.

412. See ante, p. \Z\«. See :i case

ill whieli the Court, anilcr yjiciial

circumstanci.'s, intei'len.'d, tliouj;li tlio

or(li^r was drawn up liy consent:

ll'trde V. SiiiKoi/. 2 D. i; L. Gob.

(ti) See ('(III III /1 1/ V. ISriiiiiirr, 3J

L. J., C. P. 319.

(A I'eimvx. r/„yi». 9 Q.D. 802;

I/agwcrrd v. Ihiff, 12 C. B., X.S. 304.

(d) Siiiiiiioii.>i V. h'iiii/, 2 D. & li.

78G: yV)7,Ar v. BUihr, 4 E.x. 187

;

18 L. J., Ex. 429.

((') /Milder V. Gordon, 1 m- k \v .

218 : 1( 'ooiiKiiii V. Triri; 1 C. & M. 3.j2.

(
/) Jkaiiel V. C/iiphiim (C. P. U-),

03 L. T. (Jour.) 7. See ante, r. 1398.

(c/) Ciiiiiplh'/l V. J'liiriic, \\. ^.

1880, 17.
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ido an order which is ;i

3n inipropeiiy nbtaiu'-il

3oms, is to ajiply to \\k

ot right without appeal
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uiU bo to a Divisional

, p. lo. The Court oi

iircet from a Judge at

tting in Court is to the

Jctikins V. Tn hmr. 1 M. i'

"holniniKh'leij v, I'amn: 3

C. 708: 'J'd'/liiinn v. WmI,

1011 : Lfoic V. yuniwii. 1

. 93.

// V. ll'ff, 1 D. & L,

ante, ]i. l;i';i!>. Sec u ease,

tlio Court, iiikUt s)if™\

iices, iuterlViMl, thoii};li the

s drawn up liv cciiscut;

'Siiiitu/i. 2 D. \- L. Cj.S.

('ti)imUij V. Ilrtifiikr, 3o

P. 319.

m'V. r//^;)/;,/, 9 Q. 2.802;

v.ii((//;i2_C,Ii.,X.«..%4.

inioM V. Kim/, 2 D. & L.

W,r V. i/iW(7', 4 Ex. 187;

E.x. 429.

ii/cr V. Gotukm, 7 M. & \^.

s»H,»v.iV/rtslC.*:M.3a:'.

(^/V/ V. C/iiphdiii (C. P. I.).),

Jour.)". Soc unto, IK 1308.

iiqikll V. i'«(c/u', \\. >i.

Appealfrom UeJud!/eio the Court.

Court of Appeal (/; ). This is sn ;„ f

i

made at nisi prius (h).
'° "' "^° ^^^e of an order of reference

Uy Orel. LIV. r 24: " Tii fi, n
appeal to the Court fi'om Ly LcIS' n t ^l'^'^.^^^^"'"' ^^^^y
motion, and shall be made trS zf

S^^''"'''*'''^ ^hall be by
appealed against, or, if no Cou to wSh s',T ^"^^ '^^ decisiol
shall sit within such eight days tl en n .i:^S^ °PP^''^' ^''^'i be made
sueh Court may be sitting Sr' the exn . r ^''\ "^^^^^ «^ ^^i'^^Ii any
Unless the time for appoaW s eS™ ,"?", *^i^"^^ ^^S^^ days.""

brought that rs to ?ay,\!„tic.o ff^'^otn^^J/^^^
must be

returnable within eight dav.s(/,-) after tho Zf "''""" ''^ "''^ ^° ^o
he Court bo sitting, but 'if \i^ fl ,,, ? ?'"^^.'"" appealed from if
be made (0 ,sits within tho o git d" kl^'t "^° "^"^^^^ '^^^
.ade on the hrst day on^^^^.^X^,^^ -J^e
If the last of tho ei^ht (Itv* ;^ c.

made returnable on the follo^ving Molu'lavrnff^
^^' "°*^^^ "^^^ be

It any jiroccedings have been tn V, ^ ^ ^ i^" .,
froni, the applicatio.i shoJld be to i t isidot ,f" "i'^'^^

'-^PP^^^^i
as iho order (.). If money ha. bee inid ?,^ ?''!',^'°fe''' '^^ ^^11
apphcatiou should bo not only to Si, it ,

.''"'I"' ^Y""
™-'^^''' «io

^ "'oney (.). It i,s ^ 1 ,0'^!^! °^'?°'' ^u* also for a
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—how
brought,

—time within
wliicli appeal
must be
brouglit.

Form of ap.
Jilication.

return of tlie money (.). It si \L]Z'''''^
*^^ °^''^°'' ^''^ »l«o for a

cj-
a
rule of.Coiil 4foJ^iZ^ :^ntS r T^""

^ '^^^'^^<'

^

llie appnal la set down bv tiL-.^.T ', "^ (.")

-a !«., A3 to the .„,e„^r4"„ Itt'onSof.. i*'

-«i »». b, tepoton .t tho'S4"a";„ ttSi^tS

Setting
down.

A ffidavits, &c.

[ji] IMi V. Jioor, 49 L J r p

ijb. OiUoiis V. Zo^„^,;w Financial
Mmwtio», 4 C. P. D. 203
,,,
W /;'"'» V. S,ui,Hvls^2 C. P D
^Kiiii^S^i^r^-.'S'^
v.^'Z(.vv.5Q.B,D:i'Anof^r
lier fore, givm, on tho eiglitli day ?s
00 late. Fo,y. nyiil (c.'l.

Bills S^iSS,.
«^L!/:fr-lfr;3*.I-.T.131;

J t'T, .Jour., May 26th, 1877, «:

4 Y2

(") See per Lord Mansfield C T

^Dowb,300:,,4.^C;ii;^;^--

^V«,M.;„ V. y/,././«;.', 4lc N E 7'73 :

20 °;/-/- Sv,-00.-4M: &'>r•

tho matter in quebtiou.
^
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Part XV.

Costs.

Appeal to
Court of
Appeal.

AjjpUcationa at Cltamlcrs—Sunvnons and Order.

so that thoy may bo in Court on the hearing of the appeal (; ). The

same affidavits as were used at Chambers may bo iisoJ on the

appeal (s). Further affidavits may by leave of the Court bo used ((),

It is no longer necessary to have any affidavit verifying a copy'ot

the Judge's order.

The costs are in the discretion of the Court {u). As a gemrul

rule they follow the event of the appeal (,r).

An appeal lies to the Court of Appeal from the decision of the

Divisional Court on appeal from a Judge at Chambers.

(;•) rkkford v. Eiriii<//oii, 4 Dowl.
453 ; 1 T. & G. 29 ; 1 (iaio, 357.

(.v) MobiiisoH V. Jircids/i/rtf, 32 W.
R. 95.

(I) G'MoiiK V. SpahUiiff, 2 Dowl.,

N. S. 746; 11 M. i; \V. 174 ; 12 L. J.,

Ex. 185 : lUc v. JJnvis, 6 M. & W.
54G ; 8 Dowl. 387 : Peterson v. Davis,

6 C. B. 235. But see Akxomlcr v.

Porkr, 1 Dowl., N. S. 299 : Fliqht v.

Cook, 1 D. & L. 7U ; 13 L. J., Q. B.

78: Edwards v. Martt/ii, 17 Q. B.

693 ; 21 L. J., Q. B. 87. This h not

so in the Chancery Division, h
Miiiins and Loi/i/di'ii, 50 L. T. li'iG.

(h) Ord. LX'V. r. 1, auto, Vol. 1,

p. 672.

(.() Formerly no costs weru, ,'i.> a

rule, allowed when nu order wss

rescinded. Jiarijrai-o v. lluhkn, :',

Dowl. 176 : H'r'ujhl v. S!;u,iin\ 1 T.

& G. 69 ; U'ill.rs v. Ottlni, 2 \. & P.

99 : Ewhaiik v. Otvcii, 5 A. & E.m
See Jrvcs v. H(i>i, 1 Sc. X. S. SM:

Wright V. Sk'uuivr, 1 T. & G. 'J9.



IS and Order.

( H-'l )

urt {u). As a genoral

Cliancorj' Divisinii. ;;..

f I.o)i(/(kii, .')0 L. T. X)ij.

, LXV. r. 1, ante, Vol. 1,

CHAPTER CXXIV.

DISTRICT KEGISTKIES AXB PROCBEDI^-GS THEREm.
Formation nf District Renistrie<i n_Ti,„ r'^ii,

M, 1873, gives power to thrcVueen by &'l°' P * ^^^ Judicature C„. CXXIV
that there shall bo District Registries ri)

° ^°"°"^ ^° "iirect —11
]!,y Order m Council, dated the \2thAun,.t ie-- -^ •

Formation of
"That there shall bo district ret^.W^ Iv^',"' '* ^^ °"^erecl :_ d'strict

Manchester and IWon and tiffdiS ''^"""^

of the High Court of AdmiStv ''^^.Vf .^'^p'-^^r^^ ^^. I^ivorpooof the High Court of Admiralty and t)o ^^f'^l''''
"^t Livei^poo

Liverpool of the Court of Smmon ile «
";^*™t P^^^onotary at

and are hereby appointed theSS \oZu ^'"^^^.^^er, shall bo
the district prothoiotary at M Solr f fb« \ "\ o ^'=^P°°^ ' '^"^
monl'leas shall bo and is hei "by annnSf ^.r^'^v^''^"'^ «* <^™n-
in Manchester (4); and the d,Vtri, t nr ?

''/''° '^'"^^^t registrar
said Court of Coinmon p£s stu brS"fr *l*

^''^^^^^ «* ^1^°

^li-^tnct registrar at Preston
; and that the rl,-f'^^/PP°'"*<^'J the

pace shall be the district now "iilnol to o l™^^"^.*'^'^h «»ch
thonotary, under the proySk.r?s in^l „ f,

^^}
''i'^'

"'^^rict pro-
Pieas at Lancaster AmJichnS Ac't Isll" V^f'^'

°^ ' ^^"^ ^°-^o"

d.st.2t.S£S;.^ tlli^Srt^'ofc^^^^-' -^ *^^t the

W Sect. CO is as follows :—" And
whereas it is exiicdieiit to facilitate
the prosecution in country districts
of such proceedings as may be more
^peertiy, cheaply, niir? conveniently
earned on herein, it shall be lawful
or her Majesty, by order -a council
[°;?"''^f.°/'.""' to direct that there
^hall be district regisfrars in such
Phices as shall be in such order men.
houed for districts to be thereby de.
hued rom which writs of summons

theooimiuuccmcntof actions in
he Higli Court of Justice niav be
»sned, and i„ ^^.hich such procte

'

ugs may be taken and recorded asa .hereinafter mentioned
; and b^rMajesty may thereby appoint t 'it

anwrarofany'coli!.;^:^.,,!

dLS "'^
''"' " Prothonotnry oi'

Co ri IC''"'''
^'7 "^ ""> l«'"al

^^-^Uhe^SSlUcS!^^
.. -II ... .lio ,„ni toun; ol

'" " ''''^'"ct registrar of the Court

cLft:l^Ji^-,3,«f,.2'-ic,miralty

),,5 W 1
°* Justice, or^^^ho shall

eS aT sir.n^PT'*^'' l"^''
'°-'ricitj,istrai, sliall and may be a di-jtrJnf

registrar of the .said Iligb Court fo,

a or'e'sS]''' f >'^""'ff ->ch Cts a

Tul" tike.'/h"
"''^""f^sucli proceed-ings taken beloro him as are herein-after mentioned. This .section slnlicome into oneration im, e i" elvupon the passing of tbi.s A, t

" '^

(A) I ho district prothonotarv at

W Iheso districts were assitruerl

di?ecte ]
to . ^'.'I^n'ool distiict was
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Paet XV. district shall be tho district, for the time being, of the County Court
"^

holden at Durham.
"That in tho places mentioned in the schedule anuoxcil, tlieve

shall be district registrars, and that tho registrar of tho Coiuty

Court held in any such place shall be and is hereby api)oiut';iltlie

district registrar in such place, and that tho district for each such

place shall be the district, for the time being, of the County Court

holden at such place.

" Schedule.

East Stonehouse.

Exeter.
Gloiicester.

Great Grimsby.
Great Yamiouth.
Halifax.
Haiiley.

Hartlepool.
Hereford.
Hiiddersticld.

Ipswich.
Kingston-OH'
Kings Lynn.
Leeds.
Leicester.

Lincoln.

Lowestoft.
Muid.stoiie.

Newcastle-upon-Tyne.
Newport, Monmouthshii'c,

Newport, Ifle of Wight.
Newtown.
Nortliunipton.

Norwich.

-Hull.

Appointment
of registrars.

Bangor.
Barnsley.
Barnstciple.

Bedford.
Birkenhead.
Birmingham.
Boston

.

Bradford.
Bridgewater.
Brighton.
Bristol.

Biu-y St. Edmunds.
Cambridge.
Carditf.

Carlisle.

Cannarthen.
Chelteidiam.

Chester.

Colchester.

Derby.
Dewsbiiry.
Dover.
Dorchester.

Dudley.

By Order in Council, dated the llth August, 1884, it is ordered

that there shall be district registries at

Aberystwitli,

Carnarvon, and
Winchester,

and that the district of each place shall bo tho district, for tlie

time being, of the County CoUi-t holden there.

District Begistrars.]— Tho Judlctiture Act, 187.1, s. 60 ['ink

p. 1421 (-^O).
provides for the appointment of " Distiiet Eejjistriv*

of the High Court of Justice." That section provulc.l lor the

appointment of certain County Court and other ol[icer.s as regis-

trars; but by sect. 22 of the Judicature Act, 1881 (44 .t 4j I.

c. G8) {d), provision is made for the appointment of solicitors of the

NoTtingluim.

Oxford.
Pembroke Docks.

Peterborough.

Poole.

Portsmoutli.

Eamsgato.
Roclicst'T.

ShefJieM.

Shi'ewsliury.

So\itlianiptoii.

Stoekton-on-Tpcs.

Sunderland.

Swansea.
Tnu-o.
Totnes.

Wakotield.

Walsall.

Wbitcliaven.

Wolverhampton.
Worcester.

York."

{rl) By tho Jud. Act, 1881 (44 & 45

V. c. OK), 8. '22, " And whereas by tho

Judicature Acts, 1873, 187(), and

1877, and tho Supremo Court of

,Tii(li<>!iture (OJlicovs) Act. 187'J, no

provision is made tor tho appoint-

ment of district registrars of the

High Court of Justice other thwi

persons holding (« havinfj held the

otMees iu section sixty of the Su|irorae

Court of Judic-ituro Act. l!*,:i. ami

section thirteen of the Supreme Court

of Judioiituo' Act, IST.i, R'.-'pvrfively

mentioned : Be it enacted, that if on



)ust, 1884. it is ordered

be the district, for the

re.

Mirt of Justice other thau

lioldiiift or haviiif: held the

BtHitinii sixty (if the Sapp'rae

• Jiulicutiire Act. IKw. mw

lirteeu of tlif Supreme Oiurt

iitiivr Alt. l-<7.'i, mpi."*":f -y

jcl; Beit enncteil.thtttifoni

District Jlefjistrara -Powers mid Duties.

Siipremo Court of not less thau five voar.' stan.liug (,n. Sect not the Judicature Act, 187oe) wnvuln^ f^,. fi
"^ ': ^

•'cct. i.j

certain registrars of irxferiol cVur/roftooSVe '^W^'^^^^'^^'^t "^
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beet, lii ot tlio Judicdture Act iHlr, i.rri^,Mr.i („,. ii • ,

of joint district registrars («) and s;tT"^:; ho ll?f7"^°^*
^ointr.^,.

diction Art, 1870, provides for the anno nf^.n fl
-^^V;'V^«fe ^(»v.- traw -deputy

the approval of thS Lord CWoti-T^X"wj^^'^^'^^^^'
^''^ ""''''''''

Powers mid Duties of fi^i/ietrars.^-lho District Eo-nstrara are

directions of the Court"or a^JuXe as fulTa • nv H '""^T
'^'^'^

the Court, and every I'roceedinS^rVSrict" H^^^S;Sf^

Powers aud
duties of
Kegistrars.

Subject to
coutrol of
Court.

any vacaucy in the office of district
re^'istrar under the said Acts, or upon
the uppoiutuieut by any Order iu

. Council to bu hereafter made of auy
new district withiu wliieh there shall
be a district registrar (unless by such
Drder iu Council it .sluill be other-
wise directed), it shall appear to the
Iril Chancellor, with the coiicur-
rcmtc of the 'I'l'casury, tliat from the
nature and niuouut'of the biisiuo.=s
t;) be transacted by sucli district
registrar it is expedient that such
office should be conferred upon a
liersoii not S(j (piiilitiod as aforesaid
It shall lie lawful for the Lord Chan-
cellor, with the coneurrencc of the
Treasury, to a])i)oint to sucTi office
any solicitor of the .Supremo Court
of Judicature of not less thau five
ytarsstiihdiug.

"A district registrar shall not.
either Ly himself or Ids iiurtuer, bo
'lireetly or indirectly engaged as
solicitnv or agent for a party to uny
pwc. dmg what.soever iu the district
''^r's'ry of wliirh lie is registrar."

('/) See preceding note

of district registrar in any districtnamed in the order, and such personssal be deemed to be joint district
legistrars, and shall perform tho said
duties m such manner as may from
tune to t;.mo be directed by tiie said
order,oranyOrderiuCountalamend-
nig tlie samo.

•; Moreover the registrar of any in-
ferior Court of IJocord having jiirig.
( ic ion m any jiart of any district
ei.ned by such order other than aCounty Court) shall, if appoint,,! by

her Miijesty, bo (pialificd to bo a
district registrar for the said district
or tor any and such ])art thereof asmaybe directed by such order or anv
order amending the same.

" Every district registrar sliall bodeemed to bo an oflicer of the Su-premo Court, and be subject accord-
"igl.V to tho jurisdiction of such
Court, and of the divisions thereof."

AoV'^J-'Hrn ^Wi'"''to Jurisdiction
Act, ls,G(M A: 40 V. c. ,W), s >>

Court of Jiulicatnre may fronf timo

.;,.*,.„£ .i,.._-
. .

.'-"> section s"'',|ec_t_ to such regulations as thesKty the pnncipid Act it is i)ro-
vided that tor the purpose of facili-Mmg the ].rosccution in country
(hs nets ot legal proceedings, it shaft

lawul for her Majesty by C-)rder
" '""'leil Ir.un time to time to
f'\n that there shall be district
legistrars m such places as .sluill be
"isiicli order mentioned for districts
0,

c
thereby deliupd; and whereas

^ u cTOedieiit to amend the said seo-
t'on: Beit tli.-ivforo enacted that

-

,»JicTe uuysucli order has hoou
'"ao, two persons may, if required
'* appointed to perforin tho^dut^es

-Loid thaiicellor may from timo tolime make appoint a .U.putv, and
all acts authorized or required to be
doiic by, to, or before u district
registrar niay be done by, to. or bo-
tore any deputy so appointed : Pro-
vule,l always, tliat in no case such
appoii.tmout shall be made for a
period exceeding three months. This
section shall come into force at tho
time of the jiassiiig of this Act,"
«.'•. llfh August, 187().

(:;) See Jud. Act, 1875, s. 13, aa
flu., supra, n. (e),

'
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Paet XV.

Power to ad-
minister oaths,

&c.

Same powers
as Master at
Chambers.

Not to prac-
tise in registry.

To account
for and pay
over moneys.

subject to tlio control of tlio Court or u Judge, as fully ii>i n Jiko

proceeding in Loudon."
By the Judiaitiin' Art, 18";{, s. 02, "All such district M'l^istniis

shall have power to adniinistt;r oaths and perform such other ilutic,

in respect of any proceedings pending in the said High LV.uit of

Justice or in the said Court of Appeal as may bo assigned to tliwu

from time to time by rules of Court, or by any special order (if the

Court."
By the /.'. of F,. C., Ord. XXX V. r. (J, "Where a cause or matter

is proceeding in a district registry the District Ec'^istrar may fixorci.so

all such authority and jurisdiction in respect thereof as may bo

exercised by a Judge iit Chambers, excejjt such as by tliose iulw

a blaster is precluded from exercising." Hve post, p, 142j.

A registrar must not, either by himself or his ])ai'tnor, be directly

or indirectly engaged as solicitor or agent for a party to any piu".

ceeding whatsoever in the District Registry of which he is liegis-

trai'.

By i?. of S. C., Ord. XXXV. r. 23, "Every district registrar

shall account for and pay over to the Treasury all niduoys jwiil

into Court at the Eegistrj' of which ho is Registrar, in such iiuumcr

and at such times as may bo from time to time directed by the

Treasury."

Seal to be Sefil to he nsed.']—By the Jiidirature Act, 1873, s. 61, "Incvorv
used. such district registry such seal shall bo used as the Lorcl Chancellor

shall from thuo to time, either before or after the time fixed lor the

commencement of this Act, direct, which seal shall b(> imines-oil

on every writ and other document issued out of or liled in such

district registry, and all such writs and documents, and all exem-

plifications and copies thereof, purjiorting to be scaled yyith the

seal of any such district registry, shall in all parts of the United

Kingdom be received in evidence without further proof thereof."

What proceed- Wind Proceedihf/ii iimij he tah-h in District Hcf/istri/.l—Hects. (iO

ings may be and G4 of the Judicature Act, ltS73, provide for the issu:^ of a writ
taken in (lis-

fgj, ^]^q commencement of an action from a District Eoj
trict registry.

ogistry(/).

(0 See also Ord.V.r.l, post, p. 1120.

By the Jud. Act, 1873, s. 04, "Sub-
ject to the rules of Court in force

for the time being, writs of sunnuous
for the commencement of actions in

the High Court of Justice shall bo
issued by the diistrict registrars when
thereunto re(|uired ; and unless any
order to the coutr.ary shall bo made
by the High Court of Justice, or by
any Judge thereof, all such fiutluir

proceedings, including procetdiugs
for the arrost or detention of a ship,

her tackle, apparel, furnitun^ cargo,

or freight, as may and ought to be
taken by the resi)ectivo piu'ties to

such action in the said High Court
down to and including entry for

trial, or (if the plaiutilY is entltLd to

sign final judgment ch- to obtain an

order for ini account by reason of

thi! U(in-ai)pearane(! of the defen-

dant) down to and iiieliidiiif; tiiial

jiulgiiient, or an onlrr for m ac-

count, may be taken before ilie dis-

trict registrar, and recorded in tlie

district registry, in siieli iiaiiaier as

may be jJiH^scribed by rules of Coiu't

:

and all such other proeeediufts in any

Kui'h action as maybe prescrilwlbv

rules of Court shall be taken and if

necessary may be I'eeorded in the

same district registry,"

liy the Jud. Act, 1884, s. 12,

" Nothing in this Aet shall interfere

with any exi,stiiig jn'ovisious as to

any proceedings before district regis-

trars."

-,!



(js therein,

idgo, as fully ns ;- like

Rucli di.stric^t rri,'istrars

rl'orm such other dutiis

lio said Ili^'h L'curtoi

ay bo assigiKMl to tli.;m

ii\y special ordfi' ot' the

k'^horo a caus(^ or matter

t E(;ii'istrar may f^xonise

cct thorcof as may be

such as by these rules

e pout, p. 142 J.

his i)ai'tucr, bo direet'.v

jr a party t(j miy liiu-

of whitdi liu is E..('i<.

ivory district repstrar

oasuiy all iiionoys piiii]

gistniv, in such iiiaiiner

) time directed by tlie

1873, s. 61, "In (Ten-

as the Lord {.'Imiieello'i'

)v tho timolixed tortho

seal shall he impressed

wi of or filed in such

umonts, and all oxeiu-

to bo sealed with tho

.11 parts of the United

irthev proof thereof."

i:t A'tY/Zs/)'//.]— Sects. fiO

) for tho issue of a writ

District Eegistry (/),

judKraeiit or to obtain au

an account by ifason of

ij)jie!iriuiri! of the tlefou-

t"n to imd inchiiliiis linal

I
or iin order for an ac-

y be tukcu litforc (lie ilis-

triir, anil ncurdeil iu the

'jjistry, in such iiiaimei' as

I'scrilicd by riilus of Court

:

h other proceudiugs in any

n as niiiy be preserilwl by

ourt shall be; taken ami if

may be recorded in tlie

ict registry."

Jud. Act, 1884, s. 12,

in this Act shall interfere

existing jn'ovisious as to

idinys before district regis-

W/u,t Proceedin;,, nunj he taken in Rejistn,.
U2o

in a^-iid l{e,ishy, lui TOSiug^e^eS SIo^l-v t?'"''^'^^
^"' ^'^XIV.

It IS otherwi.se lu-ovrdod, or tho Cburt nr „ t i
-^ ,^''''''^*' ^^"It's ^

order, shall bo taken iu tho District Eo^sf,t
'',"'^8^''*'"»11 otliorwi.so

tlie entry of final judgment, and every ti^^l^"
^" ''"^'^ i"''''"!''"??

order for an account, by reason of the ilofn If
•'"•'f.'^ont and every

by consent, shall be entered in tl o L)tt,t i "^^^o.^lofondant, or
book, in the same nuuiuer as a liko iiuli i!f'^'"^'? '"• ^*^« P'"P*^r

,

proceeding in London .,ould bo c.i°e
"
fi tho r "^''"f .\"

''^^ "^tfon

Jyr. 5, "Where a cause or mittex is n,w r*''''^-^^'^^'"
Eegistry, all proceedings relating to tho foil, v-,?!;';'";?

"^ ''' J^i«*"<'t

,

W Leave to enter jridgment,s%.nder'(^^r
V b Leave to issue or renew M-rits of executior,

' ' ^'>«'"Ul;
,
c) Lxammation of iudirmeut dolif,.,. V '

I or.underOrdor'.xSl.!V!5eS- ^''''''''^'''
P^^P^^^^.

W) t/ariushee orders;
"'

\) Charging orders nisi
;

shid, unless tho ('ourt or a Judon .^n.,. •

tkVic^otllegistrv." ^° otherwise order, be taken in

.

Bv^r. 4 ^H,st, p. 1430, costs may bo taxed ;,. +i r, •

ju(i?n.ent signed there.
^ "^"^ "^ ^^'^ Registry on a

.

Under (M. A'XXV. r. G (.n<te, p. I4941 ,,.1,
is procet'lng in a District Eo- istrv tho

?'"•'''/';'""*' "i" "'-ittor
exercise all such auth,)ritv and" ulsdlTio

,*'''* ^^'^''^'^'- ^^y
^iK.y be exercLsed by a Master at aiambe 3 AsT^tf ^^''''''^ "^
and jurnsdietion of a Master at Chambers" = ^'i

^^° authority
will be observed that rule G is eonKu.' '''

""^t' P" ^''"^- It
or matter is proceeding in the DiSet T?o •

.™'^' '''^*^'° *^o cause
*"/;«), a cause or matter eL so moeood't'^'' '"l"^

^^""^ ^'^ rule 1
hual judgment. It would seem the?cforo fbT'\*° and including
has no jurisdiction (except ii^the Ja es l-v^

^^^^^^rict Eegistra?
me 5 s„pra, and rule 4 post p irm

.'"^^^^''-'^^Jy P^vided for by
after final judgment, such i intSpfeafc) "^^'^ "' P-ceedingl

oS^^r^^^ -- - ::^-:^or an account under

i^yih^' Judicature Act, 187;j s Mi "Tf .\. u ,. ,

~ y:£^;;';LS^^:lsrr£i;'^ Sli t;^:? i^is»
'°

J..stnct Eegistrar as aforesaid an 1 iilv' /'' "^' ^^ '-^''y ''"'^h
Registrar shall proceed to earrv afl uch Z'l f

"'^ ^''''•''° *^° ^^^tnct

the Court, as to the Court shall s ^'^ i't
J'

'^' ^° '"^^*^^ "P^n by

I (/) /« )•.' 7;,,,-.-.. 71 ., r

L. T. 822.

''' ^ni//,, Jfur,'t'''li//,10ll V.H'cri/, C Ch I) (id'j.
„""/";'"' "

/'W2Ch D b08 '!•• ^'•'«"' V.
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Paet XV.

Forms to bo
used.

Writ of Bum-
juona.

—Name of

registry.

— Stat..ment

of place for

appearance.

—Indorsement
of address.

n

District ni'ijlufries and Pn nUn'js therth .

Clerk's certificate in ( 'huiicory, and should state the p('rsnn> wlw

were before the Kegistnir, and the materials \ipou which lie pro-

coeded (m).

Forim to he (/sfi/.]—By Ord. XXX T. r. 24, "The forms cdiituinfl

in the Appendices shall, na far as thoy are applicable, bo usediuur

for the purposes of District Kegistries, with suth viniitions m
circinn^tanccs may reciuire."

See these forms, C/u't. F., p. 734 etseq.

Writ of Suiiimons.l—My li. of H. C, Ord. V. r. \, " In aiiyactinn

other than a probate action, the plaintiff -wherever resident may

issue a writ of summons ont of any District Eogistry." (July su ii

matters as are peculiar to a writ of summons issued nut of a iJi-

trit't llegistry are noticed in this chapter. See as to tliLMviitw'

summons generally, aide, Vol. 1, 67/. XIIL, \>. 214. A Di^'rict

Registrar has no power to grant leave for service of n writ (jiit ul

the'jurisdiction {('nl. LIV. r. 12, ante, p. MO;}).

—Name of Refjistry.l—liy II. of S. C, Ord. V. r. 1;}, every adion

IB ',( be distinguished by the date of the year and u letter and a

T;UJi::"C;' {see dute, I'ol. 1, p. 228), " and when sueh action slmll be

t;«)i3)is/cuced in a District Hegistry it shall be further distiuijuislicJ

i . tilt! name of such Registry."

-' f'':'dement of Place for ^ppeanojoe.]—By 11. of S. <'., Unl P.

r. s,
'• In all cases where a defendant neither resides nor earrieson

business («) within the district out of the Registry whereof av.ritoi

summons is issued, there shall be a statement on tlie face ot' the

writ of summons that such defendant may cause an appearancoto

be entered at his option either at the District Registry or at the

Central Ollico, or a statement to the like efl'ect."

13y ?. 4, "In all cases where a defendant resides or eariiw on

business (w) within the disti'ict, and a writ of summons is issued out

of the District Registry, there shall be a statement on the lace of

the writ of summons that the defendant do cause an ap])caiaiice to

be entered at the District Registry, or a statement to the like elktt.''

—Indorsement of Address. ']~'\iy R. of S. C, Ord. IV. r.',\, "In all

cases where a writ of summons is issued out of a 1 )istnct Eej-'istiy

the solicitor of a plaintiff suing by a solicitor slmll indorse up'iii

the writ, and notice in lieu of service of a writ, the address of the

plaintiff, and his own name or firm and place of business, wliitli

shall, if his place of business bo within the district of tlie liegiftiy,

be an address for service, and if such place be not within the dis-

trict, ho shall add an address for service within the district, and,

where the defendant does not reside within tlie distriet, he shall add

a further address for service, which shall not be more thaii three

miles from the principal entrance of the Central Ibill at the H' «!

Courts of Justice ; and where the solicitor issuing tlie writ is eidv

agent of imotiicr solicitor, he shall add to his own name or firm and

place of business the name or finii and place of business ot the

principal solicitor. Where the plaintiff sues in person, he shall

indorse upon the writ, and notice in lieu of service of a writ, his

place of residence and occupation, which shall, if his place ot resi-

As to the ineunini,' of these

, see ante. Vol. b V-
-'-

(w) In re Botven, Bennett v.Iioiven,

supra.

('0
word?



liiif/3 tliereii-.

1(1 state tlu^ pi r8nvi> wlw

ialn ujion which lie pio.

!4, "Tho forms oontiiimM

applicabUi, hu used iu or

with Huch variati(jns ii-i

/. r. r. 1, " In anyactiwi

t' whorover rcsidont may

ct llopistrj'." Oulytukii

nons issued nut (it' a J)i<-

T. S(jo as to the writ 111'

///., ]). 211. A District

)!' service of ii writ outfit

M();().

nl. r. r. I',], ovorj- action

year and a lettiT and a

'Lion such action sli:ill be

be further distmijuisLeJ

By II of ,S'. ('., iirl r.

:h(3r resides uor carries on

Registry whereof a vrit of

einent on tho face of tiie

ly cause an appcaranco to

district Kogistrv or at tlie

effect."
_

lant resides or carries on

t of summons is iffsiiod out

statement on the face of

do cause an ap])oaiaiK'eto

itement to the like clTect,''

C, Onl. IV. r. ;i. "In all

out of a ] )istrict Ec;:istry

licitor sliiill iuderse iqwi

a writ, the address of the

. place of business, Tvliidi

,10 district of tho Ecgistvy,

ice be not within the dis-

within tho district, and,

n the district, ho shall add

1 not be inoro than three

Oontral Hall at the !! val

)r issuing the writ is c:.ly

bis own name or iirm and

I place of hasincss of tho

sues in person, he shall

u of service of a \srit, his

shall, if his place of resi-

1

Writ of Summou3~Ap2Mmn,ce.

;Vs to the ineanmg of these

see ante. Vol. 1, V-
-'-

1-127

Cit. CXXIV.

(loncebo within tho district bo nn n,l,ir«o„ *
piaco bo not within the dis i't h" s iT 'n"'

''7,'' "' ""'^ '' '^"' '

Within tho district, and W'hent}?,K ;///,? I!" '''^'^T
'''•'' '''^^'^

tho district, ho sliall add a f rtl . r ( ro .
''" "•"* '''''"'^ ^^'^^hin

not bo more than three m les 1 ',,;/, 'T
'"^'"7'^°' ^'^ieh Hhall

Central Uall at the Eoyal Srts ol JuK.'''''^''''
'
"^'""^° "^ '^'

Apjmnuici:]—By Ord. X[I r -1 " Tf „ i . •.

issuedin a I)istrict'l?egi,strv resides or, ,.,r^
<l<;ton(lant

( , a writ Appearance
the distnct, he shall ai^.ea.'irttrSt TSeSltrr-'^ ^''^"
By r. 5, "If any defendant neith..,. v,. i

^"S'^'^y-

.

iu tho di..trict. lie mayCm •Sio . ff "l^^^'l^r^^ "" '^u.sinosH

the I'pntral Oifico."
^ ^^ "'*'' "' ^^^^ ^^'^^"''t Registry or at

arS;/inih;7LwcfLSS;!?;;;i^S;^?S --" the defendants
"I'poar in tho District ifegi^trv ni 1 tbl ?i '"f

'"^ ^''^^
'^l^P'^'"'

i'lraranco, then, subject to tU^/f' "'"^" '^^''^"'t in
XXXV.,I{nIos lljto eUnicle Itlo^T rT""'^ "^ Order
Di.^trict Eegistry."

I"^"^!^''-'!- tiie action shall proceed iu the

that if the Court or a Ju,l °e sh tl br'?°' • "/ !r''^T' P^^'-'lefl

rn'm-ing in London i,s a merdvf,rn^.;T,'1'''V''i^^
tlio defendant

.^tatitial 'anso to interfere in the comS ffT^^'^'l'
'" ^''' ^" «»b.

or Judge may order tint the n.t?
"'° '"'^"'''' «uch Court

I!egistry:;.nd th^^S^fe^^^n iSr"V^^"1 ^^^ "^ ^^-tli^
mont uttder any of the E leso O Ir YItT

'' '"^^'l^'^^tory judg.
matter i.s proceeding in tlie T) shW tT • /'

"" ^''"'^ ^^^^ '^'^"so or
entitledtoontorintorh"; or^M•Kl<t?, w^^^ ^^"^ P'^^'^^iff ^^
Order XXVIL, in e h^r ease «1fr h "

V"}^''";^">' "^ ^^^ 1^"I^« of
when damages IsIrallhavS be«r asts edi°'f -'^ Judgment, and
filtered in the District Eeiristrv ^f.i .r,

"^^ judgment, shall bo
otherwise .n.ler."

^^^&^^^Y> "nless the Court or a Judge .shall

Y>i'"of'^™.''monsLiJdouJ'^f''a D?f -'I'^^i?*
^'"'^'^ *" ''^PP^^^' to a

^ant bad tho option of ent^inl n,. nl"'^ ^^'^'-^i:^''
"'"^ the defen-

Registry or in the C'entral Of il /? ^''"'?f
°'thor in tlie District

shall not ho cut. red by tt paSiff rS^^^^
appoaivrnce

posted m London on the iirE s In
^^ter such time as a letter

,

toLmon tho follow ngC.u^om^f''^'^"' ^™° ^°^' ^^^^^^^^y

I

tave reached him." ''
"^o^'^ng. ought, in duo course of post, to

j

p.&::f
"'^' j"'"'^'"-^t in default of appearance, ... ante, Vol. 1

,

JudfjniCDt in
default of
appearance.

be made by these Rules."
^PP^'^'^tions at Chambers are directed to

Interlocutory
and oiher
applications

—summons.

(») Sec ante, n. (»).
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Part XV.

—Reference
to Judge.

—Appeal to

Judge.

—No stay.

Eemoval of
actions from
district

registries.

District Reijistriea and Proceedimjs therein.

As to tho mode in which applications at Chambers aio directetl to

bo made, see ante, p. 1404 et s&j. As to what appliciitions may be
mado to a Registrar, see ante, p. 1424. A sumraous in a lleri'strv

is issued in the same manner as one issued out of the Central Office

{see ante, p. 1404).

—Reference to Judge,']—By the It. of S. C, Ord. A'A'AT, r, H
'

' If any matter appears to the District Eogistrar proper ff.r the

decision of a Judge, the Eogistrar may refer the same to a Jn(]t»,.,

and the Judge may either dispose of the matter or refer the sami'

back to tho Eogistrar with such directions as he may tldiik fit,"

A Eogistrar cannot refer a matter to a Judge under this Kijo

unless a summons has first been taken out, calling on tho othi'r

side to appear before him («).

—Appeal to Judge.]—By li. of S. C, Ord. XXXV. r. 9, "Anv
person affected by any order, finding, or decision of a Distnct

Registrar may appeal to a Judge. Such appeal may be made
notwithstanding that the order or decision was in respect of a

proceeding or matter as to which tho District Registrar liiid

jurisdiction only by consent. Such appeal shall be by way of

indorsement ou the summons by the Eegistrar at the request of

any party, or by notice in writing to attend before tho Judge

without a fresh summons within six days after the party com-

plaining has notice of the oruer, finding, or decision complained

of, or such further time cs may be allowed by a Judge or the

Eogistrar."

The Eogistrar has no discretion to refuse to make tho indorsoment

that tho party appeals, but must do so if reiiucstwl by either

party (o). If a notice of appeal bo given, it is sulliciont" if it is

signed by the country solicitor of tho party a])poaling
(
;<), The

summons indorsed or the notice of appeal must be sent to London

and entered at the Central Office in tho Judge's list, after which tho

appeal will come on on the day for which it is iu the list in the

usual course {see ante, p. 1417).

By r. 10, "An appeal from a District Eegistrar shall be «n?hi/

ofproceedings unless so ordered by a Judge or the Eogistrar,"

liemoval of Actions from District Registries.']—Tho actiun maybe
removed from the Eegistry to London (5). In some cases tiiis may

{>!) Anon., W. N. 1875, 250; Bitt.

No. cxlix.

(0) Ihmgn- v. Nikon, W. N. 1884,

96 ; Bitt. Ch. Cas. lo.

{})) Mayor, S;c. of liothcrham v.

Peace. AV. N. 1884, 210; Bitt. Ch.
Cas. 14.

(q) By the Jud. Act. 1873, s. 05,
" Any party to an action in which a
writ of summons sliall liavo been
issued from any aucli district re-

gistry shall be at liberty at any time
to apply, in such manner as shall be
prescrined by rules of Court, to tho
said High Court or to a Judge in

Cliambers of the Division of the said

High Court to which the action may '

be assigned, to remove tlin proceed-

ings from such district registry into

the proper oftico of the said High
Court ; and the Court or Judge may,
if it bo thought fit, grant siicli ajipli-

cation, and in such case the jirocccd-

ings and such original documents,

if any, as ;;>-iy bo tiled therein, shall

upon receipt of such order he trans-

mitted by tho district registrar to the

proper otfice of tho said High Court,

and the said action sliall thenceforth

proceed in the said High Court in

tho same manner as it it had heeu

originally cominniiced hy a writ nf



A
eediiKja therein,

at Chambers are directe;! to

> what appliciitious may to
A summous in a llef,^^-

led out of the Central Office

I

i!™»«; o/Adi,„„/„,„,
/,Vj,;,„,-„.

r. 13, "In any action which would m„W fi 5
'' ^'''^- -^^AT.

proceed in the district EogistiT, the aW,n« ° i!";«'g"'ng Rules,

appearance of su^^oh defent'^^tUo nZ3 l**^'-
^'^e

for an order against him und^^O "l J x
^-"/'l^'lication

defendant may remove tho action as , i^i:!^ 'V^'^"
''^^''^^^

after the expirat on of such f, .„ i

^'^''it "* aiiy time
livering a defence, and before '^"•V'^- i""' before de-
fer doing so

:

^"'° ^^" oxi.iration of the time
(2) Where the writ is speciallv indor<!«,l i .i

made such applicatLiasTnTho,as?
/'^ the plaintiff has

and tho defendant has obhrinod leal '}?f'I'^'K^'-"^"^'""^^,provided by Order XIV.; Then smh^ ''f''^"'^
'» ""^""ei'

the action as of right a anv ti ,, ,?^ "'"Jl'"^
'"''^- ''^''"ovo

.m leave to defend anct Ki^'Xl "^ Sn'^iT^'

^"^""^

(3) w£^^;K^s:Sif;"^°r^ s^S^o
^

^^^

Eule G, any defendant^Tm^^^^^^^^^ 'i'.'^'- Order III.,

^^, ^S, ^iS v£:stl:t? fe tTss
that he desires the action to be removoc to Tn?

''*"'"'
*? ^'^^ ^^ect

shall be removed accordingly: Sded fl'n "^•'."l,'''"^
*t° "-'ion

Judge shall be satisfied that thoSendanV ^ •
'^ *^? C'"'"'* "^ a

merely fornial defendant, or has rsubsfn^Vri"^
^^^ "°«<^o is a

mthe conduct of the action, or that he,l 1 m'''"'°
*° "^^erfere

proceedingm tho District Eegistry. such Co"vt t' ^f'^
'^'^"«° ^ov

that the action mav proceed Si the Distri, f P I''!
^"rfgo may order

ing such notice "(ri ^ iJistuct Eegistry notwitHstand-
Tip r It 111? _i • . , .

1- As of right
oy notice.

Notice—ser-
vice and de-
livery of.

--„e„ ,„ cuiiaiu cases to order thn> «•),»
x-.--- iv mo i^ourt or

e'T^oral wdl only be interferfd ^^th oroU'gr^tlM^^^^^^ "^''' "'

—JhkngSi^S?;:?^^^^^^^^^ -tice for
.dant or his solicitor that his defence his nof f ^% ^^"^ ^°f*^'^-

#e in ceiCcat^;- orVer'SUr..?:!.-'- ^'/- Court or

Certificate that
no defence
delivered.

Order to
proceed in
registry not-
withstanding
notice.

j^
C'JjSee fom, of notice, Chit. F.,

(.V) lb.
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.2. By sum-
mons.

District Hiylstries and Prnceedlnga thereii,

2. By Summons.]—By Ji. cf S. C, Unh A'A'A'F. r. 10, " lu any
case not provided I'or by Eules 13 and 14, any party to a (.'auso or

matter proceeding in a Di:strict Registry may apply to the Qiuit
or a Judge, or to the District Eegistrar, for an order to removi'

the cause or matter from the District Registry to Li iilon, and

the Court, Judge, or Registrar, may make an order aciordinfflv

if satisfied that there is sufficient reason for doing .so, upon iucli

terms, if any, as shall bo just."

—Noticfi of

address for

service ou
removal.

—Notice of Address for Service on nemoml.']—By Ord. A'A'AT. /, Is

"Where, under the preceding Rules of this Order, a causo m'

matter is removed from u, District Registry, the dot'endunt sliall

upon such removal, give notice to the plaintiff of an aildicss for

service in London; in all respects as if the appearance hud becu

originally entered in London."

Removal from
London to

district

registry.

Payment into

Court.

Removal from London to District Registry,']—By It. of S. C, Onl
A'A'A'F. r. 17, "Any party to a causo or matter in-occodinj ia

London may a])ply to the Court or a Judge for an ordiT to remove

the cause or matter from London to any District Registry, and tho

Court or .fudge may make an order accordingly, it' satistiud tlut

there is sufficient reason for doing so, upon such terms, if anv, as

shall be just." As to the proceedings when the phiintirt' is entitled

to set down the action in the Chancery Division on motion for

judgment, see Walker v. Robinson, 33 L. T. 779. Seo, however,

Birmingham Waste Co. v. Lane, W. N. 187(3, 50—V.-C. II,

Payment into Cotirt.]—The rules under which money paid into

Court is jjaid into the Law Courts Branch of the Bank of Enj;land

(see ante. Vol. 1, p. 335), do nr' >ly when the action is pcndiugin

a District Registry, in which ;he money must l)o paid into the

Registry, and a receipt for i„ > gained from the Registrar. The

Registrar must pay over all moneys paid to him as ho is directed

by the Treasury (see Ord. A'A'AT. r. 23, ante, p. 1424),

Entry for trial Entry for Trial in Registry.]—See Ord. XXX VL r. 22 (b) {aiiit,

in registry. yol. 1, p. 598).

Judgment, Judgment.]—As to interlocutory judgment in default of appear-

entry of, &c. ance or pleading, see ante, p. 1427.

By Ord XXXV. r. 3, " "NVHiere a causo or matter is proceeding in
1

a District Registry, and tho judgment or any other order therein ii

directed to be entered in the Central Office, the same shall be so

entered, and an office copy of every such judgment or order shall

bo transmitted to the District Registry to be filed with the proceed-

ings in the action."

Execution and Execution and 'Taxation of Costs.]—By R. of S. C'., Onh JA'AT.

taxation of r. 4, " Where a causo or matter is proceeding in a District Registrj-

costs. all writs of execution for enforcing any judgment or order therein,

and all summonses under the Debtors Act, 18G9, shall issue from

the District Registry, unless tho Court or a Judge shall otherwitie

direct. "WHiere final judgment is entered in the District Eegistry,
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.hall otherwise order."
^^^S^stiy unless the Court or a Judge

In the Chauccrv Division mafa t,.;ii j. ^

the Eegistry, except unrsSrclilSntLVeos (5'
^" '^ '^^^^ ^

Fees, Alhwances, Costs, rfr.]—Bv Ord rvi^'Mhena^rit of summons for fK„ ,
""

'

'

in

Filinf/ rkadinys and other Documents 1-7?,, n , ^^.

the Uistnet Eegistry." ^ ^^ ^^ "^ ^^ed shall be filed in 'locuments

Trmmimion of Documents to Centra? nm -i .,

^ ^'

f\''Wl?onever a defendant appears nfof-]"^^'
^'•^- ^YA'AT. Transmission

I £;iV^^^''*"'^^^«"'«<'Torany^pCcood^^ '"'^
Y'* ^««"ed of doeumenta

I
District Eegistry to London, by notice3 p^ romovo.l from the *^^i-'"'tral

,

01 .y order of the Court ^r a JuXe i"r?V^? 1*^* ^his Order,
i

ran^smit to the Central Office all orfmVn i''^"'* ^^--^'^t™'" ^li'il

,

in the Wstrict Eegistry, and a co y ot^/J^^^^^^^
(if any) filed

I

m the books of the District Eugisliy!"
""^ *^° proceedings

Office.

6 Ch,S' ''''•• ^"^^-^
V. AH.
'hitaker. iif^SiT^llMt-A

yR.ofS. C, (hi. XXXV. \

eding in a District Eegistry
|

judgment or order therein,

Act, 1809, sliall issue from I

or p. Judge shall otherwise

ed iu tlio District Eegistry,
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Tart XV.

Extension by
consent.

Order for

extension.

CHAPTER CXXV.

TIME, EXTENSION AND COMPUTATION OF, ETC.—MONTIl's NOTICE
TO rilOCEED.

Extension of Time hij Consent.']—By /?, of H. ('., Onl. I.XIV. r.s
" Tlio time for delivering, auiondiiig or filing any pleadinj;,', answer
or other documont, may bo enlarged by consent in writing, \Yithoi!t

application to tho Court or a Judge."

Order for E.rtvnsion of 7V/hp.]—By It. of S. C, Or'l. [.XIV. r. ;,

" Tho Court or a Judge shall have 'lower to enlarge or aluiiliio tli>!

time appointed by these Bules, or fixed by any ordor tnliiijriii;'

timo, I'or doing any act or taking any proceeding, ujxm sucli terii^

(if any) as tho justice of tho case may re(iuire, and any siidi on-

largoment may bo ordered although tho apjjlication lor the siunp

is not made luitil after tho expiration of the time aiipoiutud ur

allowed."
Under this Eulo tho Court or a Judge has a discrfticmary power

to enlarge tho timo for doing any act limited by tho liuli's or by

any order, and may do so, either before or after tho timo so liniitcil

has expired (a).

But where an order iias boon made dismissing an iiitinn uiiles*

some act be done within a timo limited by tho order, and (kliiult

has been made in doing such act, the Court has no power to

extend tho time for doing tho act, for through default in complying

with the former order, the action stands dismissed (/)). Bnt though

this is so, tho Court will in a proper case enlarge tho tiiiio for

appealing from tho original order dismissing tho action, upon

(ff) See, for example, Gibbons v.

Loiidun Financial Association, 4 C.
r. D. '203

: llnrkc v. Rooncii, Id. 22G

:

Carter v. iital)bs, Tj Q. B. JJ. 11(3 ; 50
L. J., Q. B. IGl, extension of time
to apjje.-l from Master to Judge at
Chambers. Eaton v. Slorer, 22 Ch.
D. 91 ; 48 L. T. 204 ; 31 W. R. 488 :

and Orai'cs v. Terry, 9 Q. B. D.
170, of time to reply. Hastings v.

Jfiirlei/, 10 Ch. D. 734 : and Sproat
V. rec'Aett, 48 L. T. 755, of time for
endorsement on writ of date of ser-

vice. U'e/pli/ V. Jia/il, 3 Q. B. D.
80, 253, of time for ffiviug security
for costs. Leave will bo pven to
renew a writ after the expiration of
twelve months, where no question
arises as to the Statutes of Limita-

tions: Ki/re V. Co.r, 4fi L. J., Cli.

310. Where tlie time for appculiiig

would expire in vacation, the time

will be extended ahiiost as a mattiT

of course : Wa/tiin/funl v. Muliial

Socictji, 6 Ap]). Ca,. (iS.5. See also

Canadian Oil U'uvkx Corporntifiii v.

Itaji, 38 L. T. 519: Metcalfe v.

Jiritis/i Tea ^Issoeiation, 46 L. '.". 31.

(b) niiiHler V. Kaiawk, 3 C). D.

D. 83; 47 L. J., Q. 13. lo2: Kwj ^.

Davenport, 4 Q. B. 1). -102. Ami sw

Welplii V. Buhl. 13 Q. B. X). SO. But

imtil the order has been drawn up,

it does not take ett'eet, and therefore,

before it is drawn up, tlie timo

limited by it may bo extended: Md-
calt'e V. liritish Tea Axsociation. 40

L.T. 31.



XV.

)F, ETC.—month's KOTICE

0/8. a, (M. LXJV.r.s.
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or after the time .so limiti'il
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1 by tlio order, and default

Conrt has no power tn

rough default iu complyiii;,'

dismissed {It). Bat though

case enlarge the time fur

smissing the action, upon

: El/ye v. Co.t; 40 L. J., Cli,

Wliero tlie tinio for apin'aliiig

1 expire in vacation, tlie tiiiic

be extended ahimst as a matter

lurse : Jl'ultiinifurd v. .Uutmil

'//, Aj)]). ('a. 085. See also

linn Oil U'urks Corpornlinii v.

38 L. T. a 19: JMcilJf v.

h/i Tea A-iKociiitio^i. 40 L. '.". 31.

WhiHler v. Hniitwl;. 3 Q. B.

; 47 L. J., Q. 13. 1.V2: Kwj y.

i/)oW, 4 Q. B. 1). 402. Ami set'

III V. Buhl, 3 Q. B. D. SO. But

the order lias been drawn up,

8 not take effect, and tlicrefore,

9 it is drawn up, tlie time

d by it may bo extended: .1/''-

V. llritish T<<i Assorialioii. 4i)

31.

J'.:xttiiaiou of Tiiitv.

application made to tliom for that
^^'^'^

power to reverse tho onler in wliieh the r.des
,'

i

'^'' '""'" ^''^^^ »o ^^kv OXXVdone-thus, leavo to join anotlier cause of ,ut'i'"'" 'IV^
'^"^''^ ^^ ^<^

'

cannot be granted un.ler this rulo ^/L° , t, f ",
'^'*^ ^^'^tnietit

jwniug them without leavo (r^l.
'^ " ^^"* ^^^'^ boon i.ssued

It wuidd seem that where a V.nii.,,.. „•
-i

ora Judge is directed to bVoJe^ .^'^s^^
'^° "''^^ *« "'- C-'-urt

orat«o„K.speeified time. theroLu™> .;''''" I'/f.^'^ulur occasion
the tnne for its exerei.so (.). It s ,?,/ ^

'""i,*^"''
^^'^ ''"le to onlariro

to enlarge the tina, linuti/by tL S ,Vf
?''•

'Y'
l^''' '^ "« P"wSnmm, ,y way of appeal agaLst^the Si^??^: li'"' \'''' ^- 1 tor

Wnere, by the omission to renew a writ t Sf I K^'^'^^ ' '"'"•t (/).has opera ed to bar the cause of' action tW.'!'^'' "* ^^imitat ons

dehveryo a statement of elaii,whid, In J'^ *^' *"'>« f"»- ^^o
livered ,n nne, in a case where hrSi'.ito ,?ft-''' -l''"

'"^^ ^^^'^ «Io-
prm.,>ted inan operating only by thefe "^V;.";}^''^'''"-*

^^"» l^o«»
The prmeiples on which extension ,,/ f I

"^ /^" ^"^
(''O-<hs« la Collins V. ^--^r^ S'S^^^^^ ^" ^"•autid were

hjBramwcll, L. J.
,
i„ that caso is af"

,
^^ r^^"

'"''' ^'^^'l 'lown
01 time ought to be granted at any ZVo^'lr^'T ^'''' «-^tension
umntontional mistake has been ^nad'e . ,uf .f^''V^

^'^'^''^'^er an
opposite party may be repaired brnvn;,^ *

•

° "''"""o° ^ the
;'ud y/.,,yer, L.JJ., thought tliat alt) nn"i

'*
J'^

"'^t-*-
^>'«Wa//«v

m which only, this discretion of the rnrf-n'^"' "' which/and
Bv On?. Z/y. ,.. 14 (ante n !•«, v»

^°"i^t/'il bo exercised (m)

"b1trn^/- " ""^^^ enlargii^li^. Order need

rectedT"'^'.f
^''^- ^"^'^^^ tl^o ^Su^ t o\"futfo^!V^^ '^^^'^^''^tion Costs of appli.

supra. ^ ^- J^ffniport,

%flc^"if-
^' -^^''"'^, 11 Ch. D.

IE oSri/'T'' ^•««''^."

451).
-"'^•""'y-fiwrt',4y.B.D.

•i'p.-yoL. ir.

- ^'J)^"yl<: V. Kaufman 3 O n n
' ; athrmed, Id. 340. ' ^- ^- ^•

.
(/') VaiiiKtian Oil W„,.i.^ /i„,.

W 5 Q. li. D. 368; 36 i.T 573

('«) Per Lord *74o,v(f n In

[l7'''
^- 'W«W.v, 6 Q. B. b. at ^

4z
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Computation
of time.

Days oxcliuled

wlien less than
six days.

Sunday or day
when offices

closed.

LongTOcation.

Day on whicli

order for secu-

rity fOL costs

served.

When days
are to be
reckoned in-

clusive or ex-
clusive.

Time—Extttisioii uu<l Coinpuintlo)!.

not, with clue diligenco, have been avoided. The I'osts ot u suiinnoiis

to extend time shall not bo iillowod in casew to wliich llulo t nf

Order LXIV. (/) apjilies, unless the party taking out such '•mllIll()I,^

has previously upjiliod to the opposite party to consent, nml hoLns

not given a consent, to a sullicient extension of time, or tlio taxir.j

officer shall consider thoro was a good roawon for not iiu'kinn: snih

application ; and in case the taxing officer shall not allow llii' mst-

of such summons, and shall consider that the party apiilyintr invA\\

to pay the costs of any other party occasioned then.by, he mav

direct such payment, or deal with such costs, in the ukiuht ]ii()-

vided by Regulation 21 "
(//<).

Computation of Time.']- Hy Ord. LXIV. r, 2, " AVhere iinv

limited time less than six days from or after any date or uvont i<

appointed or allowed for doing any act or taking any pioceeilin,;,

Sunday, Christmas Day, and Good Friday shall not bo reckoned ;ii

the computation of such limited time."

By r. 3, " Where the time for doing any act or taking; aiiy jm-

cecding empires on a Sunday, or other day on which t\w. cjllias are

closed, and by reason thereof such act or proceeding cannot bcildiic

or taken on that day, such act or ijroceeding shall, so far as iof;a;i]<

the time of doing or taking the same, bo hold to bo iluly done nr

taken if done or taken on the day on which the offices sball next 1»?

open" («).

This rule does not api>ly so as to extend the time given ty the

Statute of Limitations (o).

By r. 4, "No pleadings shall be amended or delivered in the

Long Vacation, unless directed by a Court or a Judge."

By r. o, "The time of the Long Vacation shall not be rcekoiiod

in the computation of the times appointed or allowed by these Eules

for filing, amending, or delivering any pleading, unless otlieraise

directed by the Court or a Judge."
By ?•. G, "The day on which an order for security for eosts is

served, and the time thenceforward until and ineludinn; the day im

which such security is given, shall not bo reckoned in the oeiiipii-

tation of time allowed to plead, answer interrogatories, or take any

other proceeding in the cause or matter." {Si-c (infr, 1 o/. 1, p. -Jii;)."

B,y Ord. LXIV. r. 12, "In any case in which any ]iarticuhir
I

number of days, not expressed to be clear days, is ])i'o.seribed by

these Eules, the same shall bo reckoned exclusively of the first Jay
|

and inclusively of the last day."

(T) See ante, p. 1432.

hn) See ante, Vol. 1, p. 706.

Ill) See Ord. LXIV. IT. 2 & 3, supra.

See Ri/laiid v. U'ormahl, 2 M. &
W. 393 ; 6 Dowl. 581 : Ex p. Simp-
kin, 29 L. J., M. C. 23. As to Sun-
day being included, though the lost

day, in cases not within tliis rule,

see li. V. Jiisticfx of Middlesex, 7 Jur.

396, B. C. ; and (is to its being ex-

cluded, though an intermediate day,

see It. V. Justices of Middlesex, 17

Ti. .T-, M. C. 111. Sunday is not to

be excluded in computing the three

days within whidi iippliention must

he made to justices to state a easel

mider 20 & 2'l V. c. 43, s. 2: I'tncofkl

V. The Queen. 4 C. B., N. S. ait : 21

L. J., C. P. 224. See Morris v. liar-

rett. 7 C. B., X. S. i:!9; M L, J.,1

C. P. 102, where by a Judfrc's onlorl

a debt was to be jiaid liy iustalmtntsl

on tlie 2')th day of certain months,

one of which days was a Sunilay.!

See Lewis v. i'litur, 1 F. k F. iiOO,
.'

case under the Bills of Exchanfro Act.|

See I'eiiiic/I v. I'.rlirulqe {i'hmch-\

Kfli-deiis-). 'siij. 3. .yi.c.n,

((/) See Morris v. Richnrh, 4') L,|

T. 210.
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Compuiutioii of Time.

r20&21 V. e. 1:3 2 : I'enntk

lie Qiircn. 4 C. B.. X. S. 2W : ll\

., C. P. 224. Sw .I/riniv V. ito-.

7 C. B., X. S. i:!9; 29 L. J.,1

'. 102, where by a ,Tii(lp''s ordorl

bt was to be jiaid by iiistalnient3|

;lio 2')th day of cortaiu mouflis,

of which (lays was a Sunday,

Leifi>i V. Oitay, 1 F. & F. 1)06.

under the Bills of Exchaiifto Act.|

I'l-iiKcll V. niirUlqe {Clniirlf

7i')is). 31 L. J., M. C. 92.

) See Mdiris v. R'trhmh, 4J L,|

10.

It seems that whoro a partv hn,7 o i •
^'^^^

an act by iho practice of the (L,,^ 7**?'" ""'»l>or of days to ,h r
act fell on a holiday (o), tho„ Xh 'rJ

'""' "'° ^"^'
'''^J' ^^rSg such £^1!l^XV.

putation: but thJ\\C^^^^^^^^^^^
offices were open, and tho last ,].„. ^ i

"^ ^" ^^° >^ct unless tl

«

which the otlLs wore close bt ,0' ''°'"^.
'? ^^'l »" a day u, on

the,., then such day was not .'cfcK) "' ''' ^''""'^ ^ ^-^^YWliuro a certani number of , " ," ^ ^V- ^
the rules or tho practice of the Sni^'thr.'^"'"-" *° "^^ ^^ ^^t hv Meanfn.of
exclusively both of tho first and la.st i'v ^ "ivJ.'

*° ^"' ''^^'konoa " cl^^olys-
nftnm'wdluu a certain (imo of a IS," Z^" ^V^'^" tiino from or

" ^'""' ;

"

a partv to do any act, tho first was \r '"'l^"";''^
is ,,ii^^.^^^

°^ "after;'.
.'^o whore tiuio is to be coniml? '^^^'kono.l oxcliLsivelv

f,.]
certain time of an act don^ vl^ / ^ ^^^^' "»' after, or uif r,-;''"
in general to bo reekonJi'Se tvoX"n 7.'"^^^ "- aSi^Sio tn
aftected ,s privy to tho actSSf ' 'sn

}"'' ^'^°"^^''- ^^^ p"rty
act IS re.iu.red by statute to bo do iio,,'^"' 'S'°°"^'''

^^""^ ^'''oro an "
a given event, tho time must bo p^kn ,"^' '^''P

" <»* least" before I
of the act and tliut of the ovont r f 1 v

"xeluding both tho dav (
tl.0 case thougli tho wordT "I '\'e4"^t

^""'J .«cem that this 2where a,statute enacts, that not lesst «.^ "°* inserted «). So
between the teste and'returro a w, fbj^l'^?" t^''^

^^^^^ intervene
that of the return are to bo reckoned ev ? °

'Yl
"*' ^^^ ^esto and

tliero IS given to a party a o<ivtS.nltT TJ^^^^ ")• And where
which space of time is inchuled bo?l "/ ^''"^ *« ^o somract

'at lea.st;"'

^ W &e iloryis v. i?,r>i«,-^,, 45 j,.

57-^';'fi-i'i^;N.1^34?-''i-
-v. & Gr. o.j7; 8 Dowl. 8''.5 Sp„

"limn V. 6w„, 7 DqwI lOi

(q) iMhii V. I'iMu;; 1 Dowl N <3

"m in tho tniiif „t ^ •' ' -la-'— 'I

fourhou,:f;aSgtwenty-
dav." As to tt.o „,„ • " ^ ^'^s °no

2H. J., Ex 971 ' ° ^^- & N. 647

;

4 /.'>

I" J-, Q. b! 11
^'"'''^>'9lon, 34

/:'''/^a»/, 14 M & \V
•

574
^^"'''" ^•

w!l
^^"""*«-* V. Smith, 12 M. &

(\ ^^'T'''««v. ir„gnn; 3Dow] 5'?S I
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" immedi-
atoly."

Fraction of
day.

" Month."

Hour of day
for service of
proceedings.

Time, Ej-truat'ou nittl ('vmputiitioii of,

construoil with rofoiviioo to tho (•iu'uinstiiiico.s in which it is u^ed „

It gonorally mouiis that tho act is to ho iloiio within ii rcwonaU'
timo(«). Hut " inimodiutoly," it soonis, must roceivo a strVt,r
construction than " fortlvwith" (/.).

The Court will take notice of tho fraction of a day, if it bo necos
sary for the purposes of justice (c). Jlut where the title (,t th"Crown and of tho suhject accrue on tlie same day, tho title of t'l,Crown shouhl bo preferred (./). Jud},'nient having' boon si.'nwl iml
execution issued on tho day on which defendant died : hh' tjiit
the judgment and execution were reguhir(c), et per /'(,/l„ik (' B"The case of Edumnls v. Th^ (,hini, was (h?ci(h'd iu this Court oti
the ground of prerogative, but in the Court of I'h'ror umm u f,r
broader ground, upon the principle that, even between subjiMt nnl
subject, a judicial act is to be ci)nsidered as having taken vhw a'
the earliest possible period of the day, and then.'fore to invvailnvcr
any other act which might occur on tho same day. In thiit cuh> it

was admitted that the Court couhl inciuiro at wliut time n |,urtv
does a particular act in ii suit, as declaring or jjleading and lor
that purpose take notice of tho hours at which the foiuts «it or
the ottices open, or the precise time of the day at which any ^ttn
has been taken. But tho Court laid it down that it was otherwise
with judicial acts."

By Ord. LXIV. r. 1, " Whero by these Rules, or by any iud".
ment or order given or made after the commencemout" of the
Principal Act, time for doing any act or taking any procoedin" is

limited by months, and whoro tho word ' month ''occurs in any
document which is part of any legal procedure luuler these Enle^
such time shall bo computed by calendar months, unless otherwise
expressed."
Formerly in legal proceedings u month generally meant a lunar

month, unless otherwise expressed (/).

Hour of Day for Service of Proceitlings.]—By Ord. LXIV. r. II,
" Service of pleadings, notices, summonses, orders, rules, and
other proceedings, shall bo otYoctod before the hour of six in the
afternoon, except on Saturdays, when it shall bo effected before the
hour of two in the afternoon. Service etVected after six in the
afternoon on any weekday excejjt Saturday shall, for the purpose
of computing any period of time subsequent to such service, be

(a) Ex p. Lamb, In re Soiitham
(C. A.) 19 Ch. D. 169 ; 45 L. T. 039 ;

Ex p. Lyon, 4.5 L. T. "08. See Ii. v.
Justices of Worcester, 7 Dowl. 789

:

Costar V. Ilethcrington, 1 El. & El.
802 ; 28 L. J., M. C. 189 : Itoherts v.
Brett, 34 L. J., C. P. 241.

(i) It. V. Justices of Huntiiigduu.
ahire, 5 D. & E. 588: R. v. Justices
of Worcester, supra: It. v. Justices

of Berkshire, 4 Q. B. D. 649.
(c) Clarke v. Bradlaugh, C. A.,

8 Q. B. D. 63: Sadler v. Leigh, 4
Camp. 197: Thomas v. JJesatn/es, 2
B. & A. 586 : Ex p. Farquhnr, 1

Mont. & Mac. 7 : Godson v. Sanctuary,
I ^. & M. 52: Wuutltaml V. Fuller,
II A. & E. 869: Chick v. Smith, 8

Dowl. 33"
: I'cwtri'.sH y. Aiinan, 9

Dowl. 828 : 7i'. v. Judiccs of Middle-
.v(.r, 9 Jiir. 758.

('0 luluartlsv. Tlie Qmi'ii,9Exch.
628; 23 L. J., Ex. IG.).

(') Wright V. JtUh, 28 L. J., Ex.

223.

(/) Soo Sopcr V. Ciirli.i, 2 Dowl.

237; Tullrit v. Linfield, 3 Burr.

1455 ; 1 W. 111. R. 4o0 : Simpmi v.

Margitsvn, 11 Q. B. 23; Hart v.

Middletnii, 2 C. & K. 9. The word I

"month" iu Acts of Parliamentl

tiassed since 13 & 14 V. means ca-[

londar month, unless words be added I

BliowiiiK lunar months to be intended
[

(13 & 14V.C. 21,8.4).



npnttitioti of,

hiiu'os ill which it is ii^ed n'.

1)0 ilouo within 11 rijusonabli;

118, must roceivo a stricter

tioii of a (lay, if it bo neccs-

Ihit whoro tho title m th,.

10 samo (lay, tho titk' (if t!i.

out havin-; boon .signwl and
(lofoiul'int (lifil : lirl.', that
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nt which tlio Courts sit, or

tho (lav at which any step

down that it was otherwi^^e

so Rules, or by any jiidg-
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rj ' month ' occurs in any
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otfected after six in the

ii'day shall, for the pui'pose

equent to such service, be

. 337 : J'cwtnxn v. Annan, 9

. 828: Ji'. v.JiUflieenofMidillf

Jar. 758.

Edwards v. T/ie Queen, 9'Exch.

Xi L. .T., Ex. IG.-).

irrh//it V. J/iVAv, 28L, J., Ex,

Sco Sopcr V. Cin-tis, 2 Dowl.

Tii//ett V. Linfidd, 3 Burr.

1 W. Ijl. E, 4o0 : Himpmn v.

itsoii, 11 Q. B. 23; Hart v.

'etoii, 2 C. & K. 9. The word

ith" iu Acts of TarliamcDt

1 since 13 k 14 V. means ca-

r month, unless words be added

ne lunar months to be intended

riV.c. 21, s.^).

^^-"il^'»y»Uc,.,.fPr.c,edi„js.

deemed to have boon effected on +»,« t n •

"^

after two in the aftorn(,ono,,sJtunlavllnHfe ff
vice effected C„^. CXXV

deemed to have been olfocted on the following i/onVaJ"'^'"''^'"^
^° ' - -.-^^•

Months Notice of Proceedin a.1-Bv Or,l Txixr

wiling mlhin this Eulo."
°"""=™'«"<I<»1 »tall 1,0 deome,! a pro-

. !5r;£ri^;ssro^j^^s:r'^- '^^^ ^- ^ ^ ^^^^
takin, a proceeding towar.ls j.lb'^eran.fw '

•'V^rH''
^ivon bcfor,;

applytoanrotiorr to sot asi(lo irrocoedh asfl
"'^' ^''^"'* ^

M,v venhct(,), or aftor final hulS f ,' T ^« P^'^ceodings
ceedings alter intorlocutor>n\id.4St?s,; r '\m'^^^^^ to prS-
Nor did the rule apply to I imS7±ZTuT "*

''T^^' ^^-VO-whether grvon before or after anpeaS^'n """,'* ^"°"ov/t
rule It has been hold that the i otiee i^ nl L. '"u''.""^ P''««°nt
.ludgiuent when the defendant ha(l nadi defanlf

•'^' ^'^°"« «'8"inff
noproceedmgs had been taken for mSo th^ „ "^ "^^^^^^
ot the wnt(„j

,
and before signinJ Smenf ^''''' ^""^ '•^''^^^e

than a year old (. . It seems that the fiS "" ''? "^''^^ ^ore
to proceedings in the cause were si spended bv

'%''°*- "«^«««iry if
of an injunctum [o), or delayed b?conln7 °^^«^'n /he nature
request

(y,). But it may be (,tL"wiVo in^T^^
""" ""^ defendant's

seeunty for costs, or fo/p„rticraars or the ifk^' °^ ^"^ ""'^'^ ^^^
A notice that nlaintitf -n^.-ii

"r/no like.

acted under
(,), or'a X'o "trSThl^^ o^'^ T"^^' '^^-^^ not

Ji'd-e's sunimon.s if an order bo n^fl; ? '^^"ntermauded (r), or a
eoodingin the cau.so, .so astremlJ^^/^ °«.^ ^'^'

/? doemeSl i pi!
But obtaining an order for chan' tlT^^'t

""^ ''° unnecessary,
^proceeding,), ^or ^i i.^^S^Sj^i^,"^--

jf^

(/) Lumen v. lUmimn, 6 Dowl

B,l-C, 621.
"' ^"''^ ^- ^^'^'""•'/' 9

JI. i .Sel. oOO. .See Tiphm v. JArL

lIoS
^'' '''''^''"'

""• ^'"''''*. 2 Str.

^(«0.r.te,.v..1/y,,
(C. A.), 51

(") See ll„,juy v. if^y.y, , ^^^^

V. Jioe, 7 A & E. 14
^ "'""'

^>#V/,.v, 3 Salk. 645 "

-^"^-^'^ v-

10. &M. 349
^'"-'''l Dowl. 676;

fo fKo^"'/-""
*'• ^'"''^'•. supra. See i«
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Pabt XV. of the oppoHito pai-ty. asking what course his chent mnui,s to tak^

— unci throatouiug iminediato procoodingH (it).

The notice Hhould state the proceeding intended to 1»> tiik';u: at

least this is usual in practice (x).

It should bo given by the solicitor on the record (i/).

(«) Doe d. Vermn v. Jloe, 7 A. &
E. 14.

(j) See BiirUngton v. Riehardaon,

22 L. J., Q. B. 385. As to the

former practice, where a term's

notice of trial or inquirj' was re-

quired, see R. H., 2 W. 1 : Simth v

ruiitl. W Smith. 101 : Tilhi v. CrJIm

4 C. B. 758. See the form, Chit, f'

p. 733.

(y) Lord V. Wardle, 3 C. B. 295.



'2iu(j»,

lis client moai.s to tuk",

ntondod to \io tukoii ; at

3 record (»/).

C 1-439 )

(ooR. H., 2W'. 4: Smithy
Smith, 101 : Ttllci/ \.CrJI„„^

JbS. beo the form, Chit, f!

)rd V. JVardle, 3 C. B. 295.

CiiAP.CXXVr.

Service of
proceediugg.

Service at
address for
service.

CHAPTER CXXVI.

SERVICE OF PROCEEDIXOS-NOTICES— OFFICE COPIES -PlUNTINf.
PROCEEDINGS -FILIXO, ETC, OF DOCUMENTS IN CENTRAL
OFFICE, ETC.

v^i..iiKAl.

Sm'ke,inVoceedu,;,s-]-In somo few cases-as, for instance, attach-
ment-which are noticed in the course of this work when treatinjj

thp particular procoo.hngs, personal service is necessary, but in
all ,>tli«_,'a.se,s service ot proceedin-s .it the address for service
-ivcn m the wiit on appoaranco is suthciont
\k Onl. I.XVII. r. 2, "All writs, notices, pleadings orders

sumnuMi^cs, warrants, iuid otlirr doounionts, i.roceodin-'s and
wnttou poininumcations in respect of wliidi personal crvico is not
requLsito shall bo suthcie-.tly served if left within tl.u prescribed
hours, at the a.h!rc.s tor service of the person to bo served us
(lehnod by Oruers IV. and XIL, with any person resident at or
belongmf,'tc such place,"

^i. ai, ui

1^l\"
^^1 Pl''"iti'i's address for service, see Ord. IF. (ante Vol 1

'«i i'./ i*

" the defendant's address for service, see Ord. XII.

Where plaintitt' sues by a solicitor, and where defendant hasappeared by solicitor nil writs, notices, pleadings, orders sum-
monses, warrants, and other documents, and other'p oceod LsZd
written communications must bo delivered to that solicitor (or Ssagent,

1 It be a country cause), and not to the party himJelf soong as the solicitor's author ty continues («). wLre a nSy sues
or dctends in person the service must bo made on him at the address

All notices, rules, summonses, ordersf pleadings, and pi^ccSlkfg;

Jf^ P'f'^""'"
V- Ilareloch; Barnes,

m. And see Howard v. Raiiisbottom
J Taunt. ,);iO; //a^y/v. Xcthmote, 7
i"""* .J-^" • Jlaiffclmn v. Ii„s/,. 8

LR.,2Q. B. 612. \V here the soli-

citor is dead, see Collins v. Arnold,
1 B. C. E. 217. As to service when
tlie action is pending in a diatrict
registry, see ante, p. 342G.

(A) SeeVol. l,p. 32,
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Paet XV.

Where party
sues or defends
in person.

Where party
having sued
or appeared
in person ap-
points solicitor.

ferson not a
party appear-
ing by
solicitor.

On prisoner.

On particular

persons.

On one of

several par-
ties.

At what time
service to bo
made.

Mode of ser-

vice on
solicitor.

Service of Proceedings, Ax.

relative to business done in town(f), such as notice of tiiil, miw

bo served on the agent in town. Under tho fovmor imirtiiv

countermf^nd of notice of trial or inquiry mi^'ht bo niv-n citlur

in town or country, anless otherwise ordered by tli« ('mrt urn

"mhave also already {'trde, Vol. 1, pp. 227 and 2,-).V vri,.i,v,l to

the rules reciuiring a plaintiff or defendant suing or di-hMiiliiij; in

person to state on the writ of summons or appeuraiui' im ii,l,li(-s

for service where proceedings may bo left for hiin.

By Ord. LXVH. r. 7, "Where a party, at't(>v Imviiij,' Mird „i

appeared in person, has given notice in writing to tlic npiicMto

party or his soHcitor, through a solicitor, that such solicitor i>

authorized to act in the cause or matter in his bolmlt', nil writs,

notices, pleadings, summonses, orders, warrants, and (4lior docu-

ments, proceedings, and written communications which nii;;lit t,,

be delivered to or served upon the party on wh<is(> hclnilt' tho

notice is given shall thereafter be deUvcred to or sevvod uitoii siuh

solicitor." , • ,

By Ord. LXVII. r. 8, "Whore a person who is not a party ;i]>poiir<

in any proceeding either before tho Court or in Chaiuhors, s(>rvifo

upon the solicitor in Londtm by whom such person apjioars, whctluv

such solicitor act as principal or agent, shall bo deemed -ooil service

except in matters requiring personal service."
, , .

In the case of a prisoner, service on the turnkey ol tho prison in

which he is detained will suffice (jr).
^ •„ ,

As to service on particular persons, see tho ditteront titles tlirnii!,'li.

out this Work.
. ,

, . ,

Where an action is brought against several as inukors ot ;i ym\[

promissory note, they, by suffering judgment by dolaull, ackiiow-

ledge a joint cause of action and that, qwHid hoc, thoy aro iiartiicrs;

service, therefore, on one is service on all(/i).

By n. of S. C, Ord. LXIV. r. 11, •' service of ploaihiii;s, noticis,

summonses, orders, rules and other proceedings, sliall ho olTcctwl

before the hour of six in tho afternoon, except on Saturdays, wlio!:

it shall be effected before the hour of two in the afteriuum. Scrvuo

effected after six in the afternoon on any weekday exii'iil Satiinlny

shall, for the purpose of computing any period of tiiiio suhsciucnt

to such service, be deemed to have been ett'ected on tho follownii;

day. Service effected after two in the afternoon on Saturday slwU

for the hke purpose be deemed to have been cft'ectod on tho t'ollowmi,'

As to "tho manner in which pleadings and other dooiiiiu'iits u'c to

be delivered, see Ord. XIX. r. 10, mde. Vol 1, p
•'^"LiSd.

I ueuvuiuii, file ""I. -'li-i- ' •",••;-. ....-,j-

Where the service is on tho solicitor, a copy ol tho [iroccoding

(f) Griffiths V. WiUiiiws. 1 T. R.

711. See Thompson v. Hdliiii/, U
M. & W. 310 ; 2 Dowl. 824 : Elwood

V. F.hroad, Barnes, 311: Erans v.

JVrtc/,-, Ca.Pr.,C. P. 109.

(/•) K. 34, H. T. 1853: Haiies v.

Perkhis, 3 East, 0(i8 : Vhinhm v.

Pearcc, 1 M. & W. o6 : nastlfoot v.

Puke, Barnes, 251.

(f)) Mm»r V. \riihM, 11 1.Cj,'. Obs.

307; ante, Ch. ("V.

(/() Ei(/(/iii.s V. Il'ci-il, •> Dowl. ;i(i4

;

2 C. & M.' 124: ^Ind:,/ v. AVruw, 7 M.

& W. 4(>2; !> T)n\vl. 21!), iiom, JriM
V. Evans. And sco llrniil v. SUw-

ham, 7 Dowl. !2(i: r.fW,;- v. •'>"•••'.'-•',

3 M. & W. 12H. Sco Vimbr v.
>'"'

mm, 5 N. & M. ilTH, as to »crviiiR

each of several oxccutoi's,
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icnt Ly (h't'iuilt, iicknnw-

ul hoc, tlu'v iiic purtnors;

nco ot plcnoiiiiis, iiotu'cs,

ediiif^s, .shall ho etToctod

cept on Satur(l;i,\s, who;;

n tho afternoon, Servii'rt

tt'oekday excciil Sutnnliiy

criod of tiiiio sabso(|nont

etl'ectcd on the followiiii;

ernoon on Siitunliiy sluiU

1 cfl'of'ted on the followinj,'

id other doeiinients i,''o to

vl. 1 , p. liSO.

a copy of the proccoiliiig

Uaony. .Vr^VmA/, llLog.Obs,

ito, Ch. t'V.

''ii/f/iii.i V. Il't'i-it, 2 Howl. :i(it;

M.'lL't: Jiiil'il V. AVi/jis, 7 M.

(S'2; !> l)o\vl.'-Ml), iiimi. JivMi/'/

IS. Ami see diviil v. .Vni'C-

Dowl. 12(1: r.fWtfv. '>'•".••'''••',

W. I'JS. Sec rmttn v. S,<i-

N, & M. (iV!>, lis to SCl'villR

' aoveral exeouton.

Strvice of Procetdinijs.

should bo left at his offlco with some person resident at or
belonging; to the same (»). It seems that sorvico at tho diambors
of a solicitor on his laundress, acting as his servant, will suffice (k-)

I'uttin- a copy of a rule under tho door of tlie solicitor's cham-
bors, or place ot business (/), or into a letter-box (m), unless thern
was a notice requesting papers, &c., to be so left(,0, or unless it is
nsccrtaiiied that it had been received, and tho server could swear
to the belief of such receipt (o), would not suffice

Before the rules OS to the address for service were made where
a party sued or detenckd in person, a copy of a rule might bo
lett it his residence witb his wife or a domestic servant, or some
person who, from the habit of receiving messages for him or other-
wise, might be presumed to have authority from him to receive
it(;*). Ihus, service upon the party's mother (,y), or sister (r),
at his residence while she was residing there (.), was sufficient
So was a service on a female who was .worn to be a member of tho
party s family, though the degree of n mship was not known it)
But service on a person whom deponeiu • believed to be a friend of
the party staying at his house and authorized to receive messa-es
or luni, was not sufficient («)• Nor was service on tlio land-
lord (,.) or a honsekeepor {y) at a place where several persons were
residing, without showing that ho or she had authority to receive
papers for the party

(?/)^ Where, before the above rule, there was
a board on the door of the party's residence, desiring all messages
and parcels to be left at a particular place off the premises, service
of a rule there woula not perhaps of itself be sufficient (z) but if it
were left there, and the person with whom it was left afterwards
said hat ho gave it to the party, that, it seems, would be suffil
cient(</) Service by putting the copy of a rule under the door of
defendant s (a sohcitor s) chambers was, before the above rule not
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Former mode
of service
where party
sued or
defended in
person.

At place of
reference.

At chambers.

(0 See Ord. LXVII. r. 2, ante,
p. 1439.

(/() Kent V. Jones, 3 Dowl. 210 :

Williams V. ra.ssmorc. Id. 211, n.

:

Smilli V. S/iiin; 2 Dowl. 231 : Brown
V. inidkir, 1 So. N. R. 159; 8 Dowl.
oi)2: Keiilojv. Carttvright^ 11 Jur.
378: Rohiiistn v. Gomvertz, 4 A. &
E.82.

(/) Slmtton V. Hawkes, 3 Dowl.
ih.

(m) Bni/mm v. Sawyer, 1 D. & L
466; 13 L. J., Ex. 40: Jhminez v.
(km,, W. N. 1883, 232 ; Bitt. Ch.
Cas.201.

(«) Wnmn v. Thompson, 2 Dowl.,
N. S. 224. See Stout v. Smith, 1
Dowl. 506: Enqkhcart v. Morgan.
Id. 422.

•'
'

^(o) See Ckrke v. liohn-ts, 1 Dowl.,
N. S. 778: Itayner v. liodf/iw, Id.
863: inthaiii v. Tuck, 9 Dowl. 335:
Miimii V. Uompert:, 3 A. & E. 82 :

Josephs V. Steeyman, 7 Jur. 725-
*•''••'''' V, Inri^, 7 C. B., N. S 7Di;

(/;) ^ceJlnlam/ v. Jlzctrl/i/, 7 So.
VR.129; ID. &L.767: 'A\/hrv.
II hiticorth, 9 M. & W. 478; 1 Dowl.,

N.S 600; 11 L. J., Ex. 137: Smith
V S iMs, 6 Jur. 300 : A/anson v.
l'"'jc>, 3 Dowl. 258: T/wmas v.
Lord Jiancky/j, 6 Id. 258 : Mwards
v.^(lplt'r, 9 Id. 177.

(y) If'arrcn v. Smith, 2 Dowl. 216.And see 2'ayctt v. JH/l, Id. 688

N.^S 8C1''''"'''
'' ^'"""''

' ^°'^'-'

(.v) See Ihlland v. in-i^ht, 9 Jur.
40o, Ex.

: AlansoH v. Walker, 3 Dowl.

(0 Weedon v. Zipman, 9 Dowl.

M Brandon
y. Edwards, 2 Dowl.,

N. S. 2oo. And see Tai/lor v. Jnul
u-orth, 9 M. & W. 4'78; 1 DowY
f-|;«0'>;|lL.J,Ex.'l37:K^
V. Reader, 1 Dowl., N. S. 564

{x) Gardner y. Green, 3 Dowl. 343.
iSalislmry v. Sweetheart, 5 Dowl. 243
hee Lawes v. Scales, 2 Dowl., N. S.'

in) Lewis V. Illiirton. 7 C.B W>
H '?,""( Y-

*""'''. 1 J^owl. 508."'
(rt) Lngleheart v. Morgan, 1 Dowl.
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Part XV.

College, &c.

Letter-box.

Warehouse,
&c.

Proceeding
sliould be left

open.

Sending by
post.

Personal
service.

Showing office

copy instead

of original.

Substituted
service.

Service out of

jurisdiction.

Service of Proceedings, Ac.

sufflciont, although tho laundress afterwards stated that defendant

would probably have tho copy in the course of the day [b). Ser-

vice by leaving the copy of a rule in the party's room in a college,

or in apartments in which he resided, no person beiiip; 1 here to

receive it (c) ; or by leaving it at tho party's oflioe in wliith tliere

was a letter-box, over which was written "letters," mmUl imt

suffice ((i) ; but it was otherwise, if there was a notice on the door

directing papers, &c., to be put into tho box, &c. (e). Sowice r-i. u

workman on the party's premises before the above rule was held

insufficient (/). , , , t
The copy of the proceeding served should bo delivered open, and

not enclosed in a sealed letter, otherwise it would have to bo

established, in order fo" render it good service, that it was opened

by the solicitor or his clerk, or the party, or some one authorized

by him, and this within the time within which the service ought to

have been made (;y). .„ x • it,
Service by means of the post will not, in general, s'ulhcc; but

where a copy of a rule was sent in a letter by post to del'eiulant with

the rule itself , and tho latter was returned indorsed " received a

copy of the within rule," and signed by defendant, the service i,\as

held to be sufficient (h).

By Ord. LXVII. r. 5, "Where personal service of any writ,

notice, pleading, order, summons, warrant, or other (locunient,

proceeding, or written communicatiqn is required by these Rules

or otherwise, the service shall be eli'ected as nearly as may bo

in tho manner proscribed for the personal service of a writ of

summons." . . .

Tho cases in which personal service is necessary arc noticed m

tho course of this work. As to tho personal service ot' a writ of

summons, see ante, Vul. 1, p. 232 ct seg.

By Ord. LXVII. r. 1, "Except in tho case ot an order tor

attachment, it shall not bo necessary to the regular sevvico of an

order that the original order be shown if an ollico copy of it bo

exhibited."
, . ,

By Ord. LXVII. r. 6, "^Vlioro personal service ot any writ,

notice, pleading, summons, order, warrant, or other document,

proceeding, or written communication is rotpiircd by these Rules or

otherwise, and it is made to appear to the Court (U' a Judge, that

prompt personal service cannot bo etfectod, the Court or Judge may

make such order for substituted or other service, or for the substi-

tution of notice for service by letter, public advertisement, or

otherwise, as may be just" (t).

See as to substituted service, ante, Vol. 1, p. 230 et seq.

Leave may. in some cases, be given to serve ])roe'cedings out ot

25
(i) Stnittutt V. llawlies, 3 Dowl.

Vc) Chaftrs\. G'over, 5 Dowl. 81.

'(/) Br'tiham v. Snwi/ir, 1 D. & L.

•4C6; 13L. J.,Ex. 40.

(fi) IFarreii Y, Thompson, 2 Dovrl.,

N. S- 224.
. , r -r. ,

(/) lUtrhrock v. Smith, 5 Dowl.

248. Sec lliotson v. I'helps, 6 M. &

W. 626 ; 8 Dowl. 770.

(ff) See Arrowmilh v. 1mj!i', 8

Taunt. 234. ^ ,

(/() Smith V. Cumphell, 6 Dowl.

728. As to service by post ui the ciu'e

of couipaiiies, see ante, p. IO.'m.

(i) See niiiii V. Jh.sI,),, 9 Q. B. V-

.WS; 61 L. J., Q. B. .)14;47L.T.

300.
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Chat. CXXVI.

Service when
no appearance
entered.

Waiver of
jrreguhirity
in service.

Affidavit of
service.

^"otices from
oflicc cf Su-
premo Court.

Service of Procmh'»f/s.

the juiisdictiou. Such leave has been .nvn,, ;„ +1

pleailer summons (k), or a third paitvuotiZ/ '
'"'" °^ '" ^^*^^-

aJ^vJXT^ ""^ '"' ^""'^^'"" °^ '^ -^^ "^ ---ons, see

fo^jS;^^:Sr;-^;::?ri-:3r"r ir '^- ^^^^--^

has onutted to give an address U.v^or^o :]^^ui^a l''n T^'t'
and XII., all writs, notices, idcadin-is

'^fixned by Orders IV.

rants, and other documents/p eoe £/ ' w' r/!"'^
^T^i'-

tions in respect of ^-hich iierio , ,1 s . ;;v •

' ''""''" «.mnninica-

served by fd\ng them withSSn^ <)llicer "
""' '"''"^^'^^ "^''^>' ^«

Irregularities in the service may bo Ava"ived as bv fl,
appearing or otherwise acting as it' a ro"uln '«n^- ^

the party

etiected (//*).

s "» " a rogulai service liad been

Supreme Court may be s^nt byS d re\;','
•'

'f'^^"^
^^'

notice .so posted would be delivere A 7h . K
° ""^ '"'^""^ ^^°

shaU bo considered as the thmTsJ^iii^'\C^JZ^^T' °^ P-°'^*

thereof shall be a sufficient service." '
""'' "'° l'°^ting

Notices tu he jn WntrngJ—Jiy (),.,( ivi-i .„,,,,,,
required by these Rules shall be in wVitilig uuh's 'oxm!V}?'''n^"^ ^^'°tiees to bo
rised by the Court or a Judge to bo giveii Jmlly;>>

''•^I'^^^^^J ^utlio- i,, writing.

Indoraement 0/ Address on Coinmem-en„'„t .,f v, ,.
than hj ir/'/<o/,V<««r»o,M.]--Bv S! 7/' ' '{ I'^^y'^' "^^'^r''' I"'lorsement
proceedings are commenced otherwise than by wHf if

""" '''^''''° °* '''^^'^«««

the preceding Rules of this Order ,s]iall iv f . A ?
«""imons, pnproceed-

which such proceedings shall be orig i ed as^f f^; document by '"S-

summons." ""e"nuoa as it it wore a writ of
Sec Ord. IV, rr. I mtd 2 nnU r.« »•»<• -

mstries), ante, p. 1426.
' ^^ '^~' •" ""'^ '• ^ ("^ ^^ District

Office Copies of Writs,.&c. maybe nsed^-.A^y Ord W'XVJr ,

'J^^^'rOj'ies of all writs, records, ploadinZ , ,

'

t}:} f l\ ^' 0^^^ copies
mtheIIir,-hCourtof Justice shallbo a lis^^

documents filod of writs,\tc.
causes and matters and between a 1 no 1 ^ "'.evidence in all may be used.
extent as the original wouldTe aSxLCibr-"'"

^""'^''^^' *° "'° '^"^^

Copies, (f-c. sealed with Seal of Centml on,'., 4 1 ,. .

,

Ord. LXI r 7, "All copie.s: e ,1 f mi nf^''^^'^-^-^^ Copies, i-c.
appearing to be sealed with a seal of th Con

° 'i^'V'f""onts seaTed with

(/•) See r>«/,V,, Gerimkmc v. VauJl<rd'\cm ante, p. 13,57.

p. 419
"''^'^' "*"' ""*«. Vol. 1,

(••«) See mito, Vol. 1. p. 41(j
^,^W See the form, ChJt. F. p. km

(/;) By_()nl. LXI.'r. (i] <.Th«"ffleml aeuia to bo usod i,, the CeutraiOBice shall bo such as the Lorfrimneollor fmni time to time directs
'•
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Part XV.

How docu-
ments left at

Chambers to

be written.

Printing pro-
coetlings.

—Paper and
type to be
used.

—Aiiidavits.

—Depositions.

Who to print.

Copies of
deposition and
aflidavit tiled

for printing.

Copies to be
furnished to

other party.

Credit to client

for amount
received.

No charge for

written copies.

Copy to be left

with officer

filing.

Service of Proceedings, Ac.

-with a seal of tlio Central Office, shall bo required for the authenti-

cation of any such copy, ccrtilicato or other document."

Documents left at Ch(imhers.'\—]iy Ord. LXVI. r. 2," All at counts,

copies and papers loft at Chambers, shall be written upon foolscap

paper, bookwiso, unless the nature of the document renders it im-

practicable."

Frintim,' Proceedings, Copies of Documents, (£•<• 1—By Onl. LXVI.

r. 3, " Proceedings re(iuired to bo printed shall Do printed on oream

wove niachino drawing foolscap folio paper, 1!) lbs. por mill roam,

or thereabouts, in pica typo leaded, with an inner mar;j;ui about

three quarters of an inch wide, and an outer margin about twu

inches and a half wide " (7). ^ -xi •

15y r. 4, " Any affidavit may be sworn to either in piuit or in

manuscript, or partly in print and partly in manuscript" (c).

By r. o, "Whore any written deposition of a witness has been

filed, siich'deposition shall be printed, unless otherwise onlored "
(<;,

By r. G, ^'The Eules of Court as to printing depositions and

affidavits to be used on a trial shall not apply to depositions and

affidavits which have previously been used upon any proccoilin;;

without having been printed."

By r. 7, " Where, pursuant to these Eules, any pleading, notice,

special case, petition of right, deposition or affidavit is to be piintcd,

and where any printed or other office copy of any such document

is to be taken, the following regulations shall bo observed

:

(a) The party on whoso behalf the deposition or affidavit is

taken and filed is to print the same in the manner pro-

vided by Eule 3 of this Order :

(b) To enable the party printing to print any deposition or

affidavit, the officer with whom it is filed shall on demand

deliver to such party a copy written on draft paper on one

side only

:

.....
(c) The party printing shall, on demand in writing, furnish to

any other party any number of printed copies, not ex-

ceeding ton, upon payment therefor at the rate of b/.

per foUo for one copy, and hi. per folio for every other

copy

:

. . . , . ,

(d) As between a solicitor delivering any printed copies and

his client, credit shall be given by the solicitor for the

whole amount payable by any other party for such printed

copies '.

(0) The party entitled to bo furnished with a print shall not bo

allowed any charge in respect of a written copy, unless the

Court or a Judge shall otherwise direct

:

(f) Except as provided by Order LV., Eule 18, the party by or on

whose behalf any deposition, affidavit or certificate is filed

shall leave a copy with the officer with whom the same is

filed, who shall examine it with tho original, and mark it

as an office copy ; such copy shall be a copy printed as

above provided where such deposition or affidavit is to be

printed

:

(9) See ante. Vol. 1, p. 279.

(r) Id. p. 406.

(s) Id. p. o3S.
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(») Id. p. 538.

Printin;/ Proceedings, Copies of Documents, dr.

(g)
Tlio party or solicitor who has taken any printed orwritten office copy of any deposition or affidavit s to nroducj^the same upon every proceeding to whifh the sL^

(h) Where any party is entitled to a copy of any depositionaffidavit proceeding, or document file^d or prepS bv «;onbehali of another party, which is not reqfS to bepnnted, such copy shall be furnished by tho^ Sv bv oron whose behalf the .sumo lias been filed or pre3 •

(ij The party requirincr anv such ennv .„. i,- ^ ,r"^^"-.
make'a written fpplSat on toT inrtv bv wh'^'^^j;'

'^ ^"

is to be furnished, or his solicitor wffi '
^l^«n the copy

pay the proper-f^Z^^^^^S^!^^^^^made and ready to be delivered at thoexpirati.m'of twentvour hours a er the receipt of such request an I undoi-"taking, or witluii such other time as the Court oi a Jud .omay in any case direct, and is to be furnishecl acconlinSvupon demand and payment of the proper charges ^^^
(j)

In the case of an eo; parte application for an iSnction orwrit of no exeat regno, the party makinL' such S;l^-
IS to furnish copies of the a^dS^upon^fi it £granted, upon payment of the proper charges immedia eh'upon the receipt of such written request and u^der akinlas aforesaid or within such time as may be specifhTdlsuch request, or may have been directed b^^ the £t oVa

(k) It shall be .stated in a note at the foot of every affidavit filedon whose behalf it is so filed, and such note sLll be printedon every printed copy of an affidavit or set o affiSsand ^copied on every offiee copy and copy furnished S a

(1) The name and address of the party or solicitor bv whomany copy is turmshed is to ^e indorsed thereon in likemanner as upon proceedings in Court nmi ! \ .
or solicitor is% b? answerfwe'for ?h Ime'bS aTuJcopy of the original, or of an office copy of the orilnal n?

(m) u! S'* ^"/P°^^' *° ^' ^ '""Py' ^' the^case mav b"^ '

^^

(m) The fohos of all printed and written office copies n,ul

cX^uSt'the'""'^'' ''.f^^'^'y'
shaU bSSberel

same paper as m the ease of printed copies
*^°

(n)In case any party or solicitor who shall be reauired tnfurnish any such written copy as aforesaid S «?f1.!

M4J

Chap. CXXVI.

Productiou of
proceedings.

foi)ies of
documouts not
luiuted.

—Written
application.
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Note at foot of
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copies.

Folios to be
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Special order
as to cost of
printing, &c.
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Part XV.

Not necessary

to eurol judg-
ments or
orders.

Enrolment of

deeds.

Acknowledg-
ments for

purpose of

enrolling.

Trnnsmission
of documents
to Public
Record Office.

Recognizances
to be enrolled

•within six

months.

Service of Proceedimji, &c,

order the expense of printing to be borne anu allowed,

and printed copies to bo fiirui.shod bj' and to ^ucli paitiis

and upon such terms as shall be thought fit."

Enrolment of Documenti.l—By Ord. LXI. r. 8, " It slmll not bo

necessary to enrol any judgment or order, whether dated before or

since the commencement of the Principal Act."

By r. 9, "All deeds which by any statute or statutory luli' aio

directod or permitted to be enrolled in any of the C'ouvts Mluifo

jurisdiction has been tnmsrorrcd to the High Court of Justico

inay bo enrolled in the Enrolment Popartmont of tlio Ceiitml

Ottico."
. ^

By r. 12, "All acknowledgments re(imred for the purpose oi

enrolling any deed or other dociuiiont may bo made before the

Clerk of Enrolments or before a Master, as occasion may re-

quire."

By r. 13. "The records of all deeds and rocognizanees cnrolloil

shall be sent by tho Clerk of Enrolments, so long us tliat oltioe shall

continue, or bv tho proper oHicer of the Enrobuont Department, t>

tho Tublic Eccord Ofiice, Rolls Yard, within two years from the

time of the enrolment thereof."

By r. 14, " No recognizance shall bo enrolled after six mnntli^

from the acknowledgment thereof, except under spieeial cireuni-

stances, and by an order made by tho Court or a Judge upon iiKitimi

for the enroluiont thereof after that time."

Petitions, sub-
missions, &c.

to ' e filed.

Date to be
printed on
pleadings, &c.

Bled.

Petitions, sub-
missions, &c.
to bo trans-

mitted to

Central Office,

Office copies.

Indexes, &c.

to be kept.

Filiinj Dociimenis.l—By Onh LXI. r. \o, "No order made on a

petition, and no order to make a submission to arbitration, or an

award, an order of the Court, and no judgment or order wherein

any written admissions of evidence ai-o entered as read, shall be

passed, until tho original petition, submission to arbitration, or

award,' or written admissions of evidence, shall have bee^n filed in

the Central Office, or, where tho proceedings arc taken iu a District

Eogistry, in tho District llegistry, and a note thereof made on the

judgment or order by tho proper officer."

By r. 10, " Upon every pleading or other proceeding wliieh is

filed in tho Central Office, the date of filing the same shall be

printed or written."

By r. '61, " All certificates of the Chief Clerk of a Judp:e and all

petitions and written admissions of evidence \^-hereon any order is

founded, and all submissions to arbitration made orders of the

Court, shall be transmitted to and left at the Central Office, to be

there filed or preserved. And all office copies thereof, or of any

part thereof that may be required, shall bo ready to bo delivereil

to the party reciuiring the same within forty-eight hours after the

same shall have been bespoken."

By r 17, " Proper indexes or calendars to the files or bundles ol

all documents file<l at tho Central OlHce shall be kept, so that the

same may be conveniently referred to when required ;
and sueh

indexes or calendars and" documents shall, at all times dunnjj

office hours, be accessible to the public on payment of tho usual

fee."
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th'pi-;;he'ZSuS:;;St[llSs'i ]^''"l'- l^-ks kept for
Olfieoto bo fi!o,l. with tho name of thfe 'nt ''7'^ '"' the Central
certificate; and the like ontryXIb^m :eot'H'\'^^°

'^'^^° °f ^ho
of every other .lociimont fih.l at ofVn^ . in.

" ^""° «* dt-livery

shall, at all times during offi Lorn, b"
'

e^ •>
•'

/'"i!
'"^'^ ^""^^^

payment of the usual fee.

"

' '*'=cessihlo to the pubUc on
J!y;', I!», "Every judgment, order (•orf;fi,.nf

ment made, presented, or use In .'',,, ^'' '''*'^'""' or docu-
distinguishod by having plainly wSJ,^"^"^" ^"'f

'^'•. «1'"11 be
page thereof the year, the Iotter,Tnd the nu nl"^'''

"" ^'-'^ ^'^''^

.use or matter IS distinguished iL tli tk^'E!;-
J^3;^w^^^^

orinatter.
' ' ccitiHiate made in everv c.uise

Bv

l-i47

t'li. CXXVI.

Entry of date
of liling.

^ Par, letter
'111(1 number
to be stated.

/•. 'S2
. - ,

"The Registrar of Judgments wlv.n *.

moiiKU'andum of a judgment, execut"ic , i;. ,.
""* ''^'^'^^^'^ "»v

annuity, Crown debt, or othe • incumb— f, '
"'•'"''' ""^''^•

ef satisfaction relating to tho sime v.r , "^V '.''"'^' memorandum
of two in tho afternoon." '

^""^ ^^S'^^tration, after tho hour

Cntificak as to Eiitries.l—Bv Orrf rvr
Enr(,lnieiitsandcachof thefolowinJT£'2;f;

'' -^' ^^'"^ ^'^^'k of
(a) The Eogistrar of Bills of Sab ;^ ^^^S'^^rars, namely--

' ^'VSSd^S^^^^^-"^ Acknowledgn.entsof Deeds
(c) Tho Ecgistrar of Judgments •

shall, on a re(|uest in writing giviiW siiffin,-nnf .• ,

payment of the prescribed fee,^cla se Tsearohf^f^'^''"''"r'
""'^ "'^

registers or mdoxes under his custodv u ? •
^"^ ""'''" "^ ^^lo

the result of tho search."
^^'^lodj

,
and issue a certificate of

take tho means of preventinc •?..,. f^ '}",''' "'' "^'^^ter, and to
thereof, the proper ificirlhall,'7t"2r"reSt "\ ''" J'''"=^--
whether a party or not to the cause or Tntf " ""-'' P*'''^""-

Eutry of date
of judgment,
&c.

Jronioranduni
of juiljr,„ent,

«c. to 1)0 filed
before two
o'clock.

Certificate of
entries,

—as to judg.
ment, &c..

—as to state
of cause or
matter.

Production of Documents fikd.l—Bv Or.l tvt „o
•lavit or record of the Court ^b.,ii 1 f ,

^^^^- ''• 28, "Xo affi-

Officewi,h(nitthe(,rderof rUgoo y±?:1 «^
^'i^

^^-^tnxl
thepi.du.ti(ni of any such ^oc^r^i^S^, ^^'^«^""^ ^-

or place out of the Rovil (Wt % t T-
^^^'^°^ o^' "* anv Court

require that the soli^K^rarh do
"?''','•'^"" ^'° entitled to

deposit with hi„i a sufficienrsumS money
?-^'' attendance - "

to pay
^
any fuS; us? S'" ^^^^L^"-''--- and\iS^"payany turther just fees oh',vcZ

"--^^""''"co, and u
be fully answered by Juch dltit.'' "'^ ''''^'"''°'* ^^^'^'^^

lis just fppg,

ii'tako

may not

Production of
documents,
&c. filed.

Affidavits and
records not to
be removed.

Deposit for
foes, &c. of
officer attend-
iug to produce
documents.
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Paet XV.

Forms for use
in Central
Office.

Modification
of or addi-
tion to.

Masters'
Practice
Bules.

Service of I'roceedinijs, &c.

Forms for use in Central Office."]—By Oril, LXI. r. ,'i2, "Tho
forms contaiuod in tho appoudicos shall l)o used in or fur the pur-
poses of the Central Office, with such variations as circumstances
may require."

By r. '•i'3, " The Masters may from time to time prescribe the uso
in or for the purposes of tho Central Oflice of such modified or
additional forms as may bo deemed expedient."

Masters' Practice TJiJ^.]—Eulos have been made by the Masters
for regulating the business at the Central Office. Tliese will be
found noticed in that part of the present work which treats ot the

particularmatter to which thev relate. They will bo found printed
in extenso in tho Appendix at the end of this volume.
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PAET XYL

CHAPTER CXXVII.
ARREST OF DEFEND.iNT BEFon,. r,r^ ilM'ORE JUDOiTENT (a).

1. h what Cms Order for
^^^^

Arrest may he made .... 1449
2. I'rmlegcfrum ArreH .... 1454
3. Tk- AjHivit to Arrest.,

.

. 1404
4. Judge's Order to Arrest .. 1477
'^''^''i>->-^^l

1483
!> Application to discharge or

'f/y
the Order, or for

^^""^

other lieVu'f .
'

"^ '^

,,„„
7 />,.„,, ,.

' 1492
i-

^""^'fngs on the Arrest-
il^c ftecurUy,

,S!c ,.„„

^- Lfii^'yand'm^eh:;;:'^'''
^><>rlu-s-Proeeedinas E

Sect. 1. In what Cases Order for A. *

T".^ Act for abolishing arrest on m
"'"' '' ''''''''

Ch. CXXVII.

f
'till occa£ni^n\1rif^h'^^^'»*

bought
.uece«sa?'^S''?^eat « ^Tpractice n this nln no. Wi^ °* *^o

C'ltiou is ven' r 1
*''°'^PPli-

-^Ia.iyo .he Lttn "'^ '"'^'^^ "°v^-

J'^)See7!Lft'''^;:''l''»'Poses.
«; .3M. 4: VV. 28

""^'
' D"Wl.

^•A.P.-VOL. II.

Power under
certain cir-
cuinstnnces to
arrest defeu-
flaut iibout
to quit

England.

thit{atrS*2VfTiW-<J-
"mesne -cpqs-'" iV •' *• ^' ^as a
i/////<v. 40 „"?!''«'"'•'««- V.

(A '!! .
'
* W. J3. 149.

act^l^n: ;?..«'!;!?'"« \» n «pmes of
^V^- ^01, ner'/vJ/v p c"' ' ^- *

C97.
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Pabt XVI.

Where action

for a penalty.

Arrest 0/ Bv/tiuhiU bvj'we Juthjineiit,

arrest, proves at any tiino bol'oro Himl judgment (./) liy cvidiiuv

on oath, to tho PatiMt'iu'tiou of a .Iiuls,'!' of one ol' tlioHf ' units tint

the plaintiff lias piod I'aiisiMif action npiinst tiio dcfi'iiihiut tu the

amount of o()/. or upwanls, and that tlu'io is piolialil.' eiuiso for

believing that the defendant is al)o\it to cpiit En,i,'land unless k' I.,.

iip])rehended, and that tlu> ahsonce of tho defendant frcin Kii"l,nid

will uuitorially jirejudico tlie ))laintitY in tho pinHocution ot' lii>

action, such Judge may in tho prescrilted manner ordfr sui.h

dofondant to ho aivcsted and imprisoned for a ]ieriod nut cwwliu-
six m(mths, unh'ss and until he lias sooner given tlie prcsmhi d',,''

security, not exceeding tlie amoui\f clainn.'d in tlie a(ti(]ii, thiit h.'

will not go out of Mngland witliout tla^ leave of the Court,
" Where tho action is for a pi'nalty or sum in the niituiodf ii

penalty other than a penalty m respect of any contr.Kt, it sbll

not 1)0 necessary to prove tliat the absence of the del't'inluiit lium

England will materially inejudice tlie ])laintiiV in tlie prostTutinu

of his action, and tho security given (insteiul of beia- that the

defendant will not go out of England) shall be to the eft'ect that

any sum recovered against the def(>ndant in the nctieii sliiiU U'

paiil, or that the defendant shall bo rendered to ]iiison.''

Tho above statute, it will bo observed, contines tlie actions in

which uu arrest can bo ordered to tbuse //; irhicli, //' brfimjlit him''.

tho commencement of tho Act (1st January, INTO), the dij\n,liid

tt'oulil h(tr>' bce>i liiihlf to arnd. It lieconies nect's>ary, therofMi?,

to consider in what actions tho dofenduut was Huble to iurcst beluie

Ist January, 1870.

The Amount and Nature ofthv Cause 0/ Action.]—The amount for

which the action is brought must bo oO/. or u]nviu(ls. ^\]\^:l]

defendant is a seaman, scddier, iV:c., see past, pp. IKiO, IPIl,

As to tho nature of tho action, the 1 <t 2 V, c. 110, s, :i, rcstrictod

tho power of arrest to those actions (/. »•., those sj)ccies of iiction?(/,')

in which tho defendant was liable to arrest before tho passing of the

Act, whether upon the order of a Judge or without sucli order.

And before that Act tho general rue adopted by tlu^ Court in thiir

construction of 7 it- H (;. -1, c. 71 (wliich then regnluteil urrusts, and

was in most res]iect8 worded lik-- the jirior Acts), was, that wlicro

the cause of action arose from a iltlif or money (l(>umiid, or whore it

sounded in damages, but tho damages were capable of beinj; ascor-

tained with certainty by mere calculation, the dofenduut miglit have

been held to bail as of course, liut where tho cause of action

Bounded merely in ihimanea, and these damages were niiliiiuiihiUJ.

or could not bo reduced to certainty without the intervention of a

jury, tho defendant could not bo held to bail unless a Jmlgt'smkr

were first obtained for that pm'poso : as iu the foUowiug instances

:

In actions on In Actions on Contract.']—Heforo 1 <£ 2 V. c. 110, where tho action

contract. sounded in debt, as where it was brought for goods sold, money

lent, or on a bill of exchango or promissory note, or the like, the

defendant might have boon hold to bail .-is of course ; but where it I

The amount
and nature of

tho cause of
action.

(/) See ITiime v. Drui/ff, L. 11., 8

Ex." 214; 42 L. J., Ex. 145: Vurk-

Diiiie Enyine Co. v. Wright, 21 W. H.

16, Ex.

(7) SCO post, ]). M9G.
.. .

B
& W, 190; ?l

(li) !Seo iJor I'mkr, B., in Brotai

V. M^Miitau, 7 M, " "

Dowl, 8.32.



e Jiulijiiteiit,

ju(lKmont(./) by fvidriuv

)t' Olio ()!' tllOS.,' ''.JUlts tint

j,'iiiii>t tiio (IcIVu'liiiit to the

icn< is prolial)!,. ^mim} fur

([llit Ell,t,'l:iU(l unless 111. li.;

o ili'foiHliint In .111 Kiij.'laii(l

in tho i)r(iM.cutiim of his

•riliod iiiiuiiii'i- (irdt'i' suA
for n ])('rioil not (.xci.,.ilii|._.

ijcr -fivt-'U tlii.])r,.scTil)iir,|"

limiMl ill tlic iictidii, tb;itlii;

loiivo of thu Court,

itr .sum ill tho niituroni' u

rt of liny contiM(.t, it sliiiH

ni'o of t!io (li'luiuluiit I'limi

iliiintilf in the innsfrutidu

(instf'ud of hvlA<: that tlw

shall bo to the etTect that

ant in tho netion shall W
U'ml to i)iison,"

0(1, coiitincs the actions in

/;( li'/u'cli, if hnniijlit hlhri

uiary, l.STO), the "'A/I „.'/,(/,(

eoiiics neeessary, therofi.rc,

it way liable to uixeit Ijelurc

>f Act ion.I—The amount for

) ()()/. or ii]iwiir(ls. Wlk'ii

fiiist, pp. IKH), H'il,

(• 2 V. c. lit), .s. ;{, restricted

tlioso tspeciesof iictinn5(/(':)

•est before the pas.oiii,!,' of tho

ih^ii or without suL'li order.

[opted by the (.'ourt in their

then re,ii;ulate(l anvsts, and

prior Aet.s), was, that wliire

money (leinuud, or where it

ivero ea]iublo of beinj,' iiseer-

II, tho (lofendant mijrhthave

wluu'o tho eauso of action

daina;j;('s weic viiHiiuiiMcl

ithoiit tlie intervention of a

o bail unless a Judge's order

i ill tho followiuf? instances

:

2 V, c. 110, whoru tho action

ight for gouds snld, money

lissory note, or tho like, the I

as of course ; but where it I

^^'"'^-^(^-^es Order for Arrest can be made.

) Sco post, ]). 1190. I

) Soo per I'arh; B., in Bmail
[r^Uiti'.-ii, 7 it. & W. I?i1:^l

soiUidod niorolv in dnmaius n,,,] fi, ,

^^^^

as for broachof au a^a-ooiuout, md'V.S:°f rT,-'"'''!'"'''^*'^^. Ch. CXXVII
the hko, special ba mi<>ht li..v„ .„ 'V''

"'^ ^"livor i-oody „i _'

onMO but not withoutT Tho ^vZ2T'''S .''^'''^ "^ «^"to'
held to bail a,s of cour.so in an ,i ti n

"* ''""''^ "»* havo bton
where there had boon "o udjSm^S \i Cn 'h^^'

'^''^ ''''^'^^^^'
to a total loss, or the .lofoudant had ml' "^ ^''" J'''.""^'^' «woro
payajwrtof It: thi.s boin- an ueH, n • r" """l>"iliflod offer to
Whore a .lefen.huit was ar .ostod 7,

' "" l'l'»'l"tod damages f/)
legality of which was .h.ul^^ .

'

,d whieb T-'T. ""," ^""^-''^'^ ht
"f Jumsolf to a penalty, tho Amrt , r

'"^*
"I'^J"''* "'o pkin!

liim(/j. Where tiio party obtScV , '"V"""
^'''-^''^ <li«c] argod

Court, in n suit for a mai eio.H rn
",••'"•'« '^''t in a furoT-n

he eouhl not hold dofondinr ti^
"•"':;;"• ?°

S"'"'*
^^^'^ ^

judgment :m). "" "^ "" action lioro upon that
A defendant could not bo •irre.sf,,!

goods /.»•,/./..,/ and .sold(;0, <.r fur lZi^" /'/'^^''T'*
"^^^ely for

averring that thoy wore delivered, or sonlo sne"
." ''^ ^'^^' ^'^hout

warrant the Judf?o in making, tho oX fm^^ ''l''"'';'""«''«cos to
the ground that tho i)laintif? In.l fh^ t"^'l^o,st

; this was unon
defendant nii-^ht bo alTosled onfw .Utori;:;:^^ 1 *^« ^''^'^- K
to bo answerable to a certain amount fW,^'^'° '''; ^^^^^^^^'^king
person in the ovont of tho latter S 1

1'

nf°?' '"'^ *" a third
It would sooin, he mi^'ht l)o .,.,.„!/? ? ^'^^ ^"'' them

( p). So
eta|rlysuch; but not fo"- u,:°„}";S

f''^ ^°^ ^">«^«'-^ d}£,es^%

- «..v .» th, p.Wp„l anaS^ltC iSnfe.T,t

1. 8o2.

J

jO See IVatm v. Jo!,cc, 1 D. & R.

WZwv.ZTw,^, 5Tanut. 201.
(0 fumm-y. arm,, 1 H. Bl 301-

39?'
^''^'^''"•'

^- ' ««^'''"«, 12 East,

{/') Cope V. /owu/, 9 p_;.£, 1 e= .

*% V. / 1 •;, ^1
^.°ore- 248. See

which Jem 'f;;Vv'°^-/^- C- 58,

3 Ea.st, 169.

«im. bo, s„,„ ,. ^„j,„,,^ u, ji^ny

and see ante, p. 1270.
^*- 460:
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II.V2

Paut XVI.

On rccopi-
zauco of bail.

On juilgniont.

H >

Arreit of Defendant before Jiuhjment.

ponnlty (k). Wo, on IiiukIh (omlitinnod for tho porfomiatu'c (,(

covoimnts, or to imloinuil'v, or t\w Uki-, l>iiil oiif^lit to Imw l)>-n

re(iuirod to tho umouiit only of tlio rciil dimm^fcts Hustiuiir,!, mA ii.,t

to tlio amount of tho p.'nalty (,e). Hut in nil ciiscs vIut,. t',

ponulty is in the nature of li>tuidaUd (UunaKCH, ii-^, where a hoim is

conilitioned for tho porfornuinco of a pronuso to iiiurry (»/\ or t\

like, tho defendant mifrht bo held to bail for tliu peim'.t}-; the

penalty, in Huch a caMO, bein^ tho debt.
^,

, , , ,

,

In an action on a rocof^nizance of bail, tho (loU'iiduul cniilil ni.t

bo held to bail, as wo havu already seen {nnt(\ p. 1 lol); nnd thou-h

an arrest waH not, as noticed snpni, permitted in an actiun iijk.u

a bail or replevin bond, yet, after judgment was dbtaiiird ;i;.Mii;>t

the bail in such action, ho might bo arrested in an action on thu

judgment (2).
. , , ., ,, ,

•
, ,

In an action on a judgment, spocial bail could iiut, 111 ,L,'rurr;il,k'

rc(iuired, if defendaiit was held to bai. in tho origuiid iictioii [a,;

although the bail in the original action liad abscomlcil or bwome

iuH(dvent ((')) ; or although tho defendant was suiierscdcd in tliu thst

action (c) ; unless tho supersedeas had been gained by surpviso. uiiil

not by the laches of the plaintiff (</) ; or oven although tho i>liiiiitilf

had waiv d tho bail in tho first action, by declaring for a ditreicnt

cause of action from that mentioned in tho writ (f), or by tukiiifja

warrant of attorney from defendant in tho first action, tlu' second

action being upon the judgment entered up on tlu' wanant of

attorney (
/). Ho wliure a defendant was supersodod m an uttiuii

upon a'jutlgmont, and again arrested in an action upon tlio second

jiulgment, tho Court discharged him (,7). What liiis now bwn

observed relates to actiims upon judgments of the .s^^-rncc Courts

only ; for if tho action were brought on the judgment of lui lurivior

( 'ourt, tho defendant might bo held to bail, although he was held to

bail in tho original action (A). Also, if defendant were not hold tn

bail in tho original action, ho might in general have been so in an

action on the judgment (/), though error wore pending on it (<)

;

provided tho original cause of action were such that defendant niight

havo been held to bail for it [1). The defendant, in such case, might

(«) Seo Tallwt \. JIod8on,na,\r I-.

251. A mortgagee who had a b •

collateral to his mortgage might bold

tho mortgagor to bail on the bond,

though there were a suit pending for

a foreclosure : Buriwll v. Martii, 2

Doug. 417.

(/•) 1 Sid. 63: StapMon v. Baron

de 'stark, Barnes, 109: Anun., 1 Salk.

100; Say. 109; Hatfield v. Luiywird,

6 T . K. 217 ; Kiik v. Strickland,

Doug. 449 : Aiidrrson v. Bell, 1 C.

& .1. 6,30 ; Edu-ards v. Williams, 5

Taunt. 247.
,, . ^

(y) Kirk V. Strickland, Doug.

449. And see Kettleby v. Woodcock,

Barnes, 86.
, , ,

(c) Butt V. Moore, Tidd, 9th ed.

173: Brendergast v. Davis, 8 T. R.

'(a) Kendal v. Carey, 2 W. Bl. 768.

And see Collins v. rou-ell, 2 T. R.

756.

;h) J!riiiiciiv. Bun '
, f'ay. 160.

;„•> u'tll V. Ilowt!^. 2 Str. 1039:

Chambers v. Ruliiiinuii, Id. 'S'J : BIumI-

ford V. Foot, Cow]). 7- : Uinjijiiis'i.

Bamliridije, Barnes, .W3. But see

Be la Cnar v. Bud, 2 H. lil. 278.

{d) Whalki/ V. ilurtiii, Barnw,

62.

(«) Crutchjidd v. Si'i/ward, 2 Wils.

93.

(/) S(dkeld V. I.,iii(h, 2 B. & V.

416.

(ff) Chambers v. Eoliinson, 2 Str.

782.
{h) Bavics V. Leehe, Bames,_94.

(i) Ilessie v. Slereiisoii, 1 N. R-

133. And seo Condi v. BkcMI, 1

Str 477.

(k) Kemlul v. Carey, 2 W. Bl. '68;

Comyns, 566 ; Weymmt v. Weiiim",

Baxiies, 71. , ,..

(0 See Gannmuies. 7;«/A'i/(, 2Mr.

975; Cowi). 128; 'j'ldiinrv.M'llMh
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tor tho porfornmiicc di

nil ought ti» Imvi' 1)1111

\nl'^^'f* siistiiinnl, innlimt

iu all ciisi's vlu'io t'l'

gcH, us, whcro a bund is

iiiiso to iiuuiy(//\ or t'u'

lil for tliu iK'nii'.tv ; tho

tlio (lofi'udaul i%.ui(l Hut

>tU\ ]). MjI); luul tLou^'h

iiiitteil in iiii action uimii

ent was oLtaiiicil a;.Miii>t

itcil in an ai'tinu dm tk'

I could ni/t. in t;cucaal,l)c

in tho oi'i^'iiial ai'tinn /i
;

had absconded or bi'niiiw

vas su|)orscdcd iu the tii>t

in gained hy sui'inisc, iuiil

von although the ]ilaiutirt'

y declaring for a (lirtcrcnt

ho \vrit(c), or by takiii;:ii

lio first action, the ^((.'oud

d up on till' warrant of

superseded in an autioii

an action upon the spconil

). What has now bcfii

nts of tho siiiii n'lif fuiirts

10 judguiont of an iiifmor

il, although he Mas h'lil to

ofoudant were not Lilil tn

onoral have been so in an

)r wcro jionding on it [k)
;

sucli that defendant might

3udant, in such case, might

In what Caies Or,hr/or Armt can be made.

^owen V. Han '
, ^'ay. 160.

.,'(// V. Ilom>., 2 Str. 1039:

icrit V. liii/iiiiKuii, Id. "S- :
Ulinnl-

. Foot, Cowj). Tl: Iliiiiijtms.

idiji; Banie.s, .if<3. li'ut see

Com- V. lived, 2 H. Kl. 278.

Whalkij V. ilm-tiii, Bamcs,

Crutchfeld v. Sei/ward, 2 Wils.

Salkeld v. Lands, 2 B. & P.

Chambers v. Robinson, 2 Str.

iJavies V. Leehc, Bames.jM.

Ili'ssic V. iSid'iKSuii, 1 X. E-

And see Cowk v. Bhi(l:till, 1

AV^^r/rt/v. Cffrc//, 2 W.Bl. 768;

lis, 566 : We<j>mn v. Weiim"".

38,71. ,, ,^,,

See Giinimmje v. 7/ othn, jiStr.

Cowp. 128 : I'ldimr v.iN<«//(("«,

be 'lold to bail on th(> iii(].r|||,,,,f f,,„ il ,, 1 ,

by a 11. fu and this beLX Ivt ,*^
t 'fi '"j;f^ \\T "IP'^^ C„. CXXVII.

(I. 1. c. 71, s. 1, hy whieh, to ontitlo a , f "t " fc^" , m"'"'" ' <f' « ^' '

urtio. MUist havo originallv ani. ,tn 1
1 • .V)

"""'*^- tho cause of

in tho Court of Coninion 'w h , ''

. ^^''r'" •
'j" "''^'''* "'^''-^y-

action of debt upon It (,0;il^^^^^^^^^ \'> l'"il iu uu
formerlv<.thorwiso(o) t it it so „ s , f H

^"''''"'/
'

"^•"''^' '^ ^^''"

order («).
""" ^" ''"' without a Judge's tort,

or in tm„,;» lor mcmc profitsW '"'' «''°°' <"'

. •inner M. or on 4 </. ».
,.";,'

' ,i
•,')..»j"5 ''I

ifms of
;e.

play a
J

-..,. .gainst tho winner c, or on 4 V '^
>'s 'fn

' '^^^ ^"'^"^ ''*

holding ovor(</). or tho like ho mi-} t
"' wf '

l^""^^*'
""* ^oi"

lontlyr^oved liis goods trpro?e"^fLtrlrr ""

.""'"t
*'^'^"^"-

a-ordertoholdiiiiStobailLa^liiL'iltr^^^^^^^^^^^

Ourr 1389: Jidifher v. Gihbs, 4
Burr. 211,: lewk v. PotHe, iT.Ji
^),0: Omyv.AW/.nVik 120: ami

(«) ^Vro, V. /;4„V, 3 B. & Ad. 4.37.

(«)«'«/( V. to«, 6 Burr. 2G60.

570; lSdlou,Pr. 39,40 '

^•

169?IVrGo''-"''''^''^^°^'-

Taatyi-'''^-^'«^-t,32.5M
WSeeR. H. 48 G. 3; K. B &
(") 1 Sellon, Pr. 36.

\^1 Tp"Ji
^- ^^"*«". Bnmcs, 85.

^^
(y) Umidwwcek v. f«^»„o>, Barnes,

^ii:) 2'!''"T7-
^'"""•'•<

1 Sid. 183:

J^)Jf- George's ca.ie, Yclv. 53:
Whittaiffjiam v. (?«y/,/„,,, Barnes, 80

;

(/') See li -f. IMwrd, 3 Burr. \rm
Viini-s V. Muztinghi, 1 T E TO--, •

llollmid V. Jluthmar, 4 T. R 2'?'8 • ff'

rd.^78!''
•^''" '^^^^ ^''^'^"''"

^- ^"''•i''

Aidr.^o'"'''"^'
''^'"'''"' 2 Str. 1079;

('/) IVhceler v, C!imela)>d 'i T T-
364.

- • I •> i
. ±v.



1454 ' Arrest of Defendant lefore Jiulgmeni,

PaetXVI. goods, saj'ing, there was no instance of an order Imviiip; l,een

granted in such a case (a;).

Scire facias. In Scire Facias.l—A defendant could not bo hold to Imil in pro.

ceedings by sci. fa. (?/).

Action of In Action of Account.'l—'^ho 1 <fc 2 V. c, 110, did not nrt'cxt the

account. -^t of capias ad computandum {z).

Sect. 2. Privilege from Arrest.

Consequences of the Privilege .

.

Who privileged

The Royal JFamily, $c

Fccrs

Members of the House of

PAOB
1454

1455

1455

1455

Commons 1156

Ambassadors and their <SVr-

vants ^^45/

JUens 1458

The Judges, Barristers, ^c. .

.

1458

Solicitors and Officers of the

Court 1458

Coroners 1459

r.wE

JFho privileged—contiiiiud

Parties to a Suit, //'(,'«( ,\\,\v,

c^'C U50

Pail li:)9

Corpov'itors and Jfioiilrnhis Mot)

Executors, AdminixtriiUirs

and Heirs i
|.")i)

Infants and Lunatics 1 ifio

Seamen 1 lti()

Soldiers and MariHcx HGl

Where the IhfcmUnU Ikh)

been before arnstni for

same Cause UCl

Consequence
of privilege

from arrest.

Consequences of the Privilege.

There are some cases, -where the defendant, by lonson of tho

dignity of his station, or of other circiini.stanccs, is iirivili'uvil from

arrest. Whore a defendant tluis privileged is nrrcstt'd, tlic
(

'oiirt or

a Judge will in general order him to bo disuhargoil mit nf (u>tiHly((i );

and an action of trespass for false iniprisoiniicnt lii>s iiuainst ;i

sheriff for refusing to discharge a defendant, at'tov a ii(iti(M' of a

Judge's order for that purpose (/)) 1^"* '"i action is not iiiaiiitniii-

able for merely holding a privileged person to bail
;

tlioii,i.'li,

if the party were aware of tho privilege, an action nii-lit, pcrlKipH,

be maintained (c). Tho order for discharge on tlio '^xmmX of

privilege only extends to the action mentioned in it [d). It 1ms

(x) Sutton V. Oswald, 1 Dowl. 348.

0/) Aoassiz v. Palmer, 6 Sc. N. R.

C03 ; 1 D. & L. 18. Perhaps a defen-

dant might now bo arrested in some

actions of sri. fa. „ „ -r, i

(:) Pryor v. Pcttingcll, 2 Dowl.,

N. S. 755. ^ , ^ _
(rt) See Gilpin v. Cohen, L. K.,

4 Ex. 131.

(h) Martin v. Francis, 1 Chit. Rop.

240 : Jlagnai/ v. Part, 6 Q. B. 381

;

1 D. & M. 652. See, however, II alson

V. Carroll, 4 M. & W. 592 ; 7 Dowl.

217 ; sec post.

{e) See Xail v. Ismic, 1 C, J[. &

R. 753: ir/iiil/(i/ V. /i/V"'''i " ^''"'•

& P. 5()() : JIki-I v. .!/«;/)"(//, 7 .l"i'.

127, Q. 1).: MiKimm v. Hurl, suiini;

Yairslei/ v. Ilnnir, II M.& W. ;)'i'.';

Eirart v. ./(//».-, II M. ^V W, 771. '^I'o

post, p. 1 183, as to an iid ion licit lyiiij,'

for Ill-resting a party toiiiiiormily

priviU'gfHl ficiiii anist.
_

((/") ?/ 'iii.viii V. Ciiri'o'l, 4 M .

< "

592; 7 Dowl. 217.
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an ovdov Imviiig; liocn

bo hold to biiil in jno-

110, did not lUioct tho

nleged—covtiimcil.

I to a Suit, ll'i!iiiMi(i.\

H59

Uo9

'itoi's and llnuilmlors 1159

ors, Adiniithtmlors

Ilcirs I.|:i9

's mid Liotatitii IKiO

n 1 Itii)

!•« a»d Miiriiii'n Hiil

! the Dffemhmt his

\ before arristid for

c Uiiuse UCl

ivihije.

ndant, hy ronsmi of tlu)

:anccs, is ]iviYilc',L:vil fixuu

il is arrt'stcil, tin' Ctmrt or

liiii'gml (lilt iit'i'iiMiuly('i);

visonnicut lirs niriiiiist ii

uliint, al'tcr a imtii'i' of a

m action is not initiiitiiiii-

[lerson to bail ; tl\anj;li,

an action nii,uht, iu'vliiiiis,

liargo on tho ji;ri)Uiul ni'

iitioncd in it((/). It lias

10 post.

00 XofI V. hiiiii\ 1 C, jr. k

: ll'/ialli;/ V. /'(/'/"''i
' *'"'•

lOO : Jli(rl V. Miif/iKni, 7 •'"!'.

n. ; Miii/iKii/ w'lliirt. supra:

•1/ V. llniiir.'W M. \- W. ;;'J'.';

y.JoiKs, I1M.\ \V.;?I. S<'0

. 118;!, iistiuiliiU'liiiuiKitlyiiiS

•resting a. imrty li-iuiinnuily

^0(1 from uri'tst.
,

li'iiisuii V. Vtniv'l, i M. " " •

Dowi. '217.

1433
boon doubted wliothcr a writ of nrivilon'n Pn„i,i ^ ^ m ,

for oificor.s<.f tho Court (.); it is su miS ^? ^^ ohUiuieil, except Ch. CXXVII,
Whoro such a writ lay tVo clmrt i'Z 1 notfer''

"'"* '*.*^""^'^ ^-O- ~
onniotion. if it bo doubtful VhXr ho 1^,^^^'^^^^

woMia leave him t. sue out h.^ writ ofSSf°""°^ °^ ""*' ^'''

ihc cases in which this nriviloon la nv.i^,f i -n i.

under the following hoads.^ S^cLrh Th eh 'I '\rfT^mere tem>or<mi or local nrivilo"'e from nvvnif -n i^ .^ '^^^ ^
while considering tho arroititsoff?

^'^^ ^'^ *™^*°^^ °*

117/0 privileged from being Arrested.
The Rijijnl Fiunilg, (&e.l—TJio rovil f.,„-,,-i„ i. , ,

l.ail(/0. Also tho servants in ^nSaJy o? meni.?r*
^'

J'^^*''
kin?, or of a queen regnant, cannot be .,1 I ^)} ^^I'vants of a
they ho iu trade (,/), imless npo o ieo fS ^^ T'" ''^^}'?'"^'^

<ibtai„ed from, tho lord chambm-Iaionhorovtr'" ^i' *?\"A
^^^ve

elmi)hiin to flm Vine, ,-. ,„.;,.;i.. !,,
^^^o 1?} al Iiousehokl /, . Achaplain

tho )S()iuorsot

„ to tho (luoon,
/') ; a dork of the

Who privi-
leged.

Tho royal
family, &c.

eha,nber(.); a page of th presJi^c^Vii'o;;^;::.;^ •

lMldatari,is(<0; tho serjeant at arms in or,l na I'
il h has duty to perform by virtue of his ofEco

^
kitchen ('/): and a fnnrllo n,i,i «,.^ i.-.-i.^. . \

guards at

:
and a candle and fire {.71 tor to Ao U' ''^

"f^ T
St. James's Palace (,•). llut this mt? '"''?' ""^ ^''°

H.n «o,.T.„„fc, „P „ ...A/ "
.

'^'"'^ priviioM does nnf

arS^th^ u^e"' ^ S3^ H ^^ - privileged from Peers,

iiual process (i But it seoJ aT.^t tl'^^U.^^^^^K-}^^^•n 7 •. ™ '^^'^t l^eforo iudgmont nn.lBnt It seems, a peer by patoit.^S^suod ty

{') T)iin- V. Dhiir,,, IG M. & \Y.
3U, per 7V)'/r, B.

. l'pT?''f
.'^ fo™ of the writ, Eas-

tcll s Entries.

J?Kt,'''''l }' ^"t'w, 2 B. &m 1.H- r,/is e<i.se, 2 Str. 98.5:

(/') 2 Inst. .'in.

(;)
Rex V. .Vrt»//o», 2 Keb. 3 : 7,'

v.M*;>^-»,T.I{,,y,„.lo2: Bavthit

f/H'''V'i
/''"''', 2 Taunt. 107.

)
See Ti,I,l, I'rao. Oth 0.1. 190.

(«0 ./W;vV/^(. V. Barru, .T Dowliw, n.
"' '

-»-u^.i-

-0(««fy, 16 M. & W.31'?
^^''^ ^•

^ (/;) ii'oAvo/; V. i).y/,, 7 May, 1855,

(y) «,,,//,// V. Ilebbes, 5 T. I?. G8G.

Sol 271 "" '' ^^'''"''"''. G M. &
W ^tarJdfscn^e, 1 Kob.842: i?^;;

'j- ^'',;;,./ V. Jl„icd, Id. ,377

'>)'
f-'/^'''-' ^]J^"{''»^. 2 B. & A.

} \ i' '-' ""• ^>"l'^'>'\
1 D. & R. 70

00i.Av„,,y.J^/,v,;2Chit.Rop

- JJ. cV R. 2;)0. Spniblc, that lie can-not bo arrosted within tho Tower uu-less by the ffovonior's leave

J «. i R. l.)3. Seoy/,// V. /,,coA,v
1 M. & p. 309

;

4 Buig. ,523
; TiddJ9th ed 190. See las't' not'.;:

Cy) 2Inst. (i31. Amlseo Chittv.
.inn., Picrog. Cr. 374 : Lyer y nL
Mij, supra, u. (o). '^ *

-^'^

"• ••'-. y.v// of SJnrwsbmys case,
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Tart XVI.

Arrest of Defevdant lefure Jiuhjment.

his christian and suniuiiio, and not by hiw tltlo of luiliilitv,

cannot chiini this privilege, \i ho has never sat in rarliiimpiit (n' ;.

reorossos are also entitled to the sanio privilege, wliethor they

are peeresses by birth, by creation, or by marriage (/,) ; but if \

peeress by marriage afterwards marry a commoner, slic thoivliv

loses all her privileges, as well as her title of nobihty ;. ). This

privilege from arrest is extended to Scotch jieers aiul iioeve?se,s

by 5 .4. c. 8, art. 2i3, whether such peers have been olinscn to sit in

rarliamont or not [d) ; and to Irish peers and peeresses, by ;j!) ,i;40

G. ;3, e. 07, art. 4(e). If arrested, the Court or a Juiliri' will ilis-

charge theiu, the privilege, especially in the case of an Irish iiecr,

being prima facie made out(/): and they will not '„') into tlte

defendant's right to his title; being a peer de facto, u ! liaTiii?

acted as such or voted at the election of Scotch peers. wiU suljke to

entitle him to his discliarge {(j). The defendant will not lie put

under terms of entering an appearance (//). It seems tho slioriit

would not be a trespasser in making the arrest (/).

Tho servants of peers also were formerly ]n-ivileged from iurcst

;

but this was abolished by 10 (/. 3, c. 50, .s. 10 [k).

Mpmbprsof Members of the House of Commons.']—Ilcmhcvi^ of tho Ilnuscni

House of Commons are privileged from arrest during the jc\ssL(jiuiJL12aili*.

Commou^ mont, and for a convenient tinia, liofuro HlKLMtui' it (/). The

. ,-^»x»'~~^-'f^
' privilege oundo ci redeundo continues for fia'tj- days before and

/''^
A_A. ^Tx'ti'orty days after the I'arliament (m). Tho meilibers enjoy tins

^-''VV. oJmZ privilege after a dissolution, as welTas after a prorogation [r.
- '^

', If a member bo arrested during tho period of inivilege, tlio

Tourt or a Judge will discharge hiin on application fortluitpuipwe,

and will not oblige him to sue out a writ of priviloj;e ;;),), lie

must, however, in general, produce tho return of his writ of elec-

tion (o), affidavits of that fact iu)t being deemed sufiieicnt(^i]'

Members of convocation seem Also to enjoy the same privilege,

in this respect, as members of tho House of Commons (</),

Servants of.

c,rDischarge of,/'

from arrest.

Members of

convocation.

9 Co. 49 a, 68 a: Foster v. Jackson,

Hobart, CI : Earl of Lonsdale v. Lit-

tlalah; 2 H. Bl. 272 : Coxclie v. Lord

Arundel, 3 East, 127 : The JJid.r. of

Newcastle v. Morris, L. K., 4 II. L.

661.

(a) Lord Jla)iliMri/'s case, 2 Ld.

Eaym. 1247 ; 2 Salk. 512.

(/;) Coioiiess of Jtnflioul's case, 6

Co. 52 ; llantinr/duH's case, 1 Vent.

283 : Vassidi) v. Sttirurt, 2 Sc. N. R.

432; 9 Dowl. 300. See Countess

Hirers'' ease. Style, 252, contra.

(c) Co. Lit. 10 b.

\d) Lord Mornington'' s case, Fort.

165.
(A Coates V. Lord Haicarden, 7 B.

&C. 388; IM. &Rob. 110.

(/) Storey v. Jlirinin;//iinii, ST). &
E. 488. See Daries y.'J.ord Uendle-

nhani. 1 Mooro, 410 ; 7 Taunt. 079.

((/)' JJKlby V. Lord Slirlimi, a

Scotch peer, 8 Biug. 55 ; 1 M. & Sc.

110 ; 1 Dowl. 248.

(//) lloUdaii V. rut. 2 Str. m.
(i) Tdrllon V. Fisln r, 2 Dowl. 671.

{/;) See fonmlly v. Smith, I Chit.

Eep. 83: Chester \. ?>S(/r*, HVils.

278.

(/) Lhrci{l(irsofS/,rir)is\. ('hinmiiii,

1 Dyer, 01) ; Ilolidn'/ v. I'itt, i Hv.

985: rhil/ips V. Welhshij. 1 Dowl.

9 ; Cassiihi v. St( irart. 2 8e. X. K.

432 ; 9 Dowl. 300 : lUHcher v. Stor-

art, 9 M. i.^- W. 40.').

(ill) (ioudiLX! J'liiirifiiilii. 1 Es-iSO;

17 L. J., Ex. 7(n~K?nhrttrr!5irilO:

Farl of Alhul \. Eur! of Jhrb/.i

Lev. 72 ; 1 lirowul. 21 ; Bac. Abr.

"rriviloKc" (('),4.

(ii) Jloliilai/ V. I'dt, 2 Str. %o:

Foi't. 159; 2 ('omyiis,-M4: (rWyv.

Jhiiictiiidie, Riijira.

((/) Id. : and Femcick v. Fcnmck,

2 W. Bl. 788.

(/,) See also Dyer, 59 b, GO a.

(7) 8n.0,c.l;lE(i.t'a.Al)r.349,

_.t
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jy Ills titlo of noljilitv,
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and pcercHsos, liy Jill a; -111
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lie case of iiu Irish ptw,
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loer do facto, liaviiiL'

:otch poorH. wiii sutficoto

efcndaiit ^vill not bo put

7/). It sooiiis tlio shcriil'

irrest (/).

.y j)rivilegcd from iinvst;

I. 10 (/>;).

ricinbors of the Ilnusoni

'ing the jcsskujLufJiudi*-

^TO and jiftcritf/'. TllC

for iini;^ dnys before and

rhe "TficBibers enjoy this

ter a prorogation (.(,',

) period of jirivilege, tho

iplication for tluit piirpnso,

writ of privilege Ui). IIo

return of bis writ of elec-

.eeniedsuflicieut(^i).

enjoj- the siune privilege,

of Commons ('/).

llolkhnj V. rut, i Str. 9So,

Tarltoii v. Fishi i\ 2 Dowl. C"l.

See Coiiiicllij V. Smith, 1 Chit.

i;i: Clivxtirx. rpsilolt',\\\\\s.

K.viriitoysofSli'in/s v. ('htimoinl,

r, (il) : llolidd'i V. iVW, 2 Str.

I'liillips V. Wvlhshij, 1 Dowl.

<isi<l>i V. -S'/f Wiir!, 2 Sc. X. li.

) Dowl. \W) : JlHteliery. Sloe-

M. i*c W. 40.').

(Uiuduy- Jiiii'ci'ii'h. 1 IjuidO;

J., FXT(Tr?i'nWrTCll'':
of Athnl V. F.iirt nf lhrhij.1

72 ; 1 Browiil. 21 ; Biic. Abr.

ileco" (C),4.

Jluiiildil V. FUf, 2 Str. 98a;

liVJ; 2 Coinyus, 414: Gomhjy.

iiii/ic, Riijira.

Id. : nud Fcnwicl; v. I'cmnd;

Bl. 788.

SCO also Dyer, 50 b, GO a.

8n.G,e.l; lEq.Ca.Abr.349.

Privilegefrom AneM.

It secm.s that a candidate to be olocted n nmnil,,,,. t ^i tt
Commons ,. not privileged Iron, ar 5 'C". ,?,?,

"""^^. "^

ing at, or returning from tbo election ; a utCr,:^ "''V^'
that voters are not so privileged.

' "^ **°^""' "^««

Imlmswhrs ""[l tf'cirScrniuts.l—Mnhnssad
miuistcr.s of foreign prince
"domestics and domestic
privileged from arrest ; and all pi
puvjioso is void(,s). If a

lors and other publ
'" «' ^t"tes, at this Court, and
,«o>yants," are, by 7 A. [; i

thei

;'"''>^S ^'te. a'gain.Kt thrm for that

Candidates
and voters at
ekctions.

Amba.ssadors
and thoir

servants.

biut ora Judge will .;i^° hi;;: S'^o'zilii^ii^^; ^j^t'^'l
^'°

given security, order it to be giv"-> • '
'"!.'•-'"• '' '"' h'lvo

however, docs not extend, general!

,

servants («) ; nor to such of tbe d

^;;i;npt<«beea,nvlKMl(7). The Act
si>eakiiig,

t iisuls or their

.sador, (tc, as are .subject t.j the I

"'"r.stlo servants of an anibas-

holding situations inconsistent witl

>ankiiipt Iaws(,r) nor to persons
itlie,.tl„.o,if,su(.Iiadoinostic('v)

nor to any pcr.son colourably only, ami not i,on;\ fid
ot such ambassador (z) ; nor to a courier or i

e, in the ,serv ico

not a domestic (.). But it is norm:;;::::i;:; ti.s'tbo
'"'"' ^7 .^'' r

reside in the ambassa.lor's house (/>),nv,i "„
'?i'''"\^

' ""'^'^

his otHco there (r); and it seems tha a^ d o is V ','}" '^"^^^''^ "*"

by an ambassador in tho per o mm i/''
,""''"'''

"''''f?"-^'"^
lifsehapol, is thus privilegLl (,/ 1^ is \u S^
the servant be a foreignel^n•^/ nati o o t n\ cou IS'^'^Tsecretary and councillor of legation of a i,m'L ^^'- '^
pointed by him, and having clia^ge o the x i*^^ nfTT\^^-and aetmg in the absence of tlfe an.ba.ss uh, Vh . J^i^l^l^^.'^'^'IS a pabhc minister to whom tlio m'iv le- 1/ f

^
i *^'"r-'

apply (/).
I'liMieges of ambassadors

The plaintiff, solicitor, ofFicer, and other-) f>n„pn,.„„i •

and executing j.rocess against such lie ^T ""'
"^T^^^ «>!*

vants, .shall, ^/pon a summar^ c^^nvSi u / 1 el" "'.^^"'V^"''
appointed for that purpose b- tlio st i''^ w'° ^'V°

^
"^"'^

penalties and corporal p^unishnlnt. as^il'-Iu'eir^rt'sSlS

Punishment
of tlioso who
arrest.

()) See iMiiliM's case, 2 Peck. 2(58 •

Vi ordsworth on Elect. 234.
(•») Au ambassador cannot oven lie

sued m the Courts in this country
Jlm/McM Stri/m iXtirmtioii Cum.

(') ^Vo*s V. 'hd/wf, 8 Mod. 288.
ihe pnvdcKe given by tlio Act is tlio
P-Yiege of the ambassador, and i.^?
01 tho sprvniif . 7-'...; T» ., ^of _the servant

: F>,/i,r v. Ihyrcz, 2 C
• ; 2 Dowl. 279.&JI.240

.

^^('0 V,m,d V. Jleehr, 3 M. & Scl.

(') 7 Aune, c. 12, s. 5. And see

*,„,«.«,/ Barnes, 370: Cnu v.

i";^'i, ^'"^'^•^^''^:I''•l"il•

io'Jloyv.lJat, 14 C. B. 487; 23 L

J., C. P. 8t).

(,v) d/,^v/,r.v V. M„„ln,, 1 Burr 401 •

(-) 'I'd/.ir/it (Uro/i,/,,', <w.v,', nvils

e(i.li)l
^- /''' ^'"y""<, Tidd, 9th

37
j'^ VV,vT*>,,y V. O'Jnrh'n, Barnes,

(/') fl''<f"i'>>r\:A/rn,r:,Fit7,a: 200-
^'•'OAv V. //i„„,^ 2 Str. 797.*^2 Trt

('•) .Sciul). III.

117? nti.^.^'^''- ^ c. & M.

1070.
^'"'^'"'"'"^ ^- f-"!Mff<'>w, 3 Burr.

1480?
^'° ^''"^'"''

"• ^"'^ 8 Burr.
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Part XVI.

Sheriff re-

fusing to

arrest.

Discharge of
ambassador's
servant from
arrest.

Aliens.

The Judges,
Serjeants, bar-
risters, (See.

Solicitors and
officers of the
Courts,

Amst of Defendant hfore Judgment.

meet (/(). Provided, that no officer, &c. shall bo so imnislird

unless the name of such servant have been registered at the ntlico

of the secretary of state, and from thence transmitted to tlic otijce

of tho sheriff's of London and Middlesex (/). lint alt]uiiif,'li tlio

name of such jiei'son be rej^ularly registered as tlio Act diivcts, vet,

if ho be not in the bona fide and actual service of the aiiiba.^sailor'

and such as the statute otherwise protects, he may be hold tol)ail'

and tho sheriif is bound to execute tho process against him (k).

If the sheriff refuse to execute process against a defendant, who
claims this privilege, but who is not bona fide an ambassador's ser-

vant, and such as is protected by tho statute, the plaintiff may
maintain an action against him.

It a servant of an ambassador be arrested, he, or the anilmssailoi',

or some one on behalf of the latter, may move the ( 'ouit e," a Jiulf;p,

that the servant be discharged out of custody, or that tho sccuiitv

(if he has given one) may be delivered up to be (aiicellod. The
affidavit in support of such an application should show that it is

niado by the ambassador, or some ono on his behalf, or else it

should mako out a clear case of a bonti tide service as a iloinislic

servant of such ambassador (/), and that the defendant was such at

the time of the arrest («(); it should also state the capacity in

•which ho was hired (;/), and that ho iierformed the duties of such

office ((*). It would not suffice for him merely to stale thnt his

name was registered at tho office of the secretary of state, and from

thenco transmitted to the shorifl's office
( 2:1).

Aliens,']—Aliens are not privileged from arrest (7). Quo foreigner

may arrest another in this country for a debt which accrued in a

foreign country while both resided there, though the law of such

a country does not allow of arrest tor debt (r).

The Judges, linrrlsters, it'c]—Tho Judges of tho Supreme Court

of Judicature are privileged from arrest both before judirineiitand

on a ca. sa. Perhaiis tho Queen's Serjeants have the same

privilege. Barristers may be arrested, though thoy in certain ca^'s

onjoy a temporary privilege from arrest; as to Mhich, ste ^oif,

p. H84.

Solicitors and Officers of the Courts.']

of tho Courts could not, before 1 &
—Solicitors and other officers

•2 V. c. IKt, bo hold to bail

(/() 7 Anne, c. 12, s. 4.

(0 Id. 8. 5. Soo Ihnlhfirhl v.

Chilton, 4 Burr. 2017: Jlopkini v.

Kmhiick, ;i T. K. 79. Secretary pri-

vileged ; Id.

(/,) :Scaeomb v. Brownhi/, 1 Wils.

20 : Ikvallo v. I'lomcr, W Camp. 17.

(/) Fixhcr V. Beiirtz, 2 C. & M.
2-10; 2 Dowl. 279: Toiim v. Iloiii-

iiwnil, Barnes, .S70 : Juiylinh v. Va-

belli ro, I! D. & R. 25.

{ill) Ucathficid V. Chilton, 4 Burr.
201.").

(n) llulmes v. Gordtni, Ilardw. 3

:

WkIiiwi-c v. Alvarez, Fitz. 200.

(o) iStaeoml) v. Broiciih;/, 1 Wils.

20: Malttchi CuroUnii's case, Id. 78:

Tri'/iiel V. /;«//(. 3 Burr. M7S, \T» :

J'olicr V. Crozn, 1 W. Bl. IS: r,r,,»

V. Tnlliot, 8 Moil 2S8 ; 1 Banianl,

70, 80, -101.

(/;) Fisher v. Ikqrcz, 1 C. & M.

117: 1 Dowl. '),S,S.

(7) By some cild cxjiircd statutes,

aliens were in certain cases [irotei t«l

from arrest. Sec liS (i. li, c. .iO,s.|l;

41 C. W. c. lOG; and ):! (i. :!, 0. lo.i,

s. 28. See Sinclair v. I'li'lUpjie, 2

B. ic P. ;i03.

(;) Jh III T'ei/(i V. Viiinnn, 1 B. &
|

Ad. 284, overnilinfr Milmi \. lH'l.v

(le Fitz Jimea, 1 B. k P. 13S. SeeJ

also Imlay v. Elkfsai, ? East, 4)3,
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&c. shall bo so pnnishod,
been roji;istoreil iit the ottico
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vnm arrest (7), One foreigner
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icro, though the law of such
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Fudges of tlio Supreme Court

est both before judgriient aud

s Serjeants have the same

., though they in certain cases

rrost ; as to wliicb, see i^fd,

— Solicitors and other officers

2 V. c. 110, bo held to bail

r/Kcty. /;«//(,;! Burr. UTS, 1731:

iir V. Cncd, 1 W. 131. IS: I'r'issc

Talliot, 8 Mod. 288 ; 1 B.iriiiiid,

80, 101.

p) Fixhcr V. Ikgrc:, 1 C. k 31.

; I Dowl. 088.
'

/) By sonic old cxiiircd statutes,

'US wore in certain cases iiroteited

in arrest. See :;8 (i. 3, c. .'lOiS.!);

CM, c. IO(i ; and );) V-. :>, c. lo.j,

i8. Soo Sinclair v. I'/iil/ipjii', 2
|

& r. ;iG.3.

)•) lit Id Ti'i/u V. Viamio, 1 B. &

. 284, ovon'alins Mihin \. Duke

Fi/z Jdwfs, 1 B. .t P. Iffi. Seel

) Imiiri/ V. Mefiai, ? East, i'A

e.wept in certain cases, when thov 1 f ii, •

^'^^^

hual process. i'^viiege, as such, from arrest oa

Bail.

Curoners.]—A coroner (t) or ri ^

cccttting his office, is%iU^^^M, whilst engaged Coroners.

Parties to a Suit, Witnesses, ,fr 1_p„„
a cause, and attending in the co\L^Z J ^'^}'^°^ connected with n .•

attend by process or no't, suS assies '^:^^''^'^ compoHer o ^'T "

ai.pmilepd from arrest, whilst g&;Tttr'r' '"^'"^^^s, &c, uoisT&c.
from Court, «oo Oilpin y. Cohen, L I?:°4 Ex^'j'^'f

'^"^1 roturniirg

Il"ll.]-In actions on bail-bonds. ,.^1 • ,

,
Corporators and fliindredort l_Ar« 1

?ate could not bo held to bail for S,v, 1 * corporation agore- ^eorporato capacity M. Nor could )?,V'"/'""° by them in tbnt. '^°';i«''itors

I
the. under 7 .f 8 S/,, ,Z f^^]^'^

^^-clredors in Actions '^Jl^ fit?-
Emutors, Administrators and Ildr, 1 V

aiterwards bo hold to h ;
° ^ "^^^ of a deva.stn vif i," •

'/*

Jettects liable for the debt In VbV
^

' ' ^° thereby i^onderp,! "

(.")

43.

(<') Ante, p, iin«j . o.
//o«yv/, 3 Kob 120 ^'"'^'"'-i v.

^ {>') See K. M. 1,-; p o „
Co'".292;2Bro;„,i%V''-2;3Bl.
'^'?'v/r, 3Bids. 316

'^'""''' V-

_ W Mackenzie v "

I/-,,.,;

^fej^/^rv.i,«*»M
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Infanta nnd
luuatica.

Seamen, &c.
of R. N.

Arrest of Defendant hefure Jmhjment.

llio devastavit, either by the .slioriff's return (if the du-astavit \wA

boon roturno(l), or by atlidavit of the I'a.ct {<).

J iifidita iind LiuKitics.'}—An infant should not havo been lidd to

biiil for any debt or other matter, where the i)h'a of int'iincy wduhl

hiiv(! been ii h>;;-al bur to the action. If hehl to biiil, however, the

t'ourt or a Judj^'o, it seems, wouhl not discharp;e him (,/).

Nor was insanity a snfiieiont ground for diseharj.'iii.i,'' a diiVn.

dant(</), although "the fact of insanity had been establi^k'd by.i

commission of lunacy, previously to the arrest (/().

Seamen.']—By 29 & 30 V. <: 109, s. 97, " It shall not bo lawful lov

any person to arrest any potty officer or seaman, nou-comuiisMon. 1

otiicor of marines or marine, belonging to any ship of her Maji.-ty,

by any warrant, process or writ issued in any part of hn- Maju^ty's

dominions for any debt, unless the debt was contractoil at a time

when the debtor did not belong to her Majesty's service, nor unless

before the issuing of the warrant, jjrocess or writ, tlio plaiiitilT in

the suit, or some person on his behalf, has made an aliiilavit(/\ in

the Court out of which it issued, that the debt justly duo t(] tlir

plaintilf (over and above all costs) was contracted at a timowlieu

the debtor did not belong to her Majesty's service, nor unless ii

memorandum of such affidavit is marked on the back of the cur-

rant, process or writ."
. .

Sect. 98. "If any petty officer or seaman, nnn-commissioned

officer of marines or marine, is arrested in contravontiou of the

provisions of the last foregoing section, the Court out of which the

warrant, process or writ issues, ov any Judge tliorcof, may, on

complaint bv the party arrested, or by his superior olliocr, investi-

gate the case on oath "or otherwise, and if satisfied that the arrest

was nnvdc in contravention of the provisions of the last fon'jjouig

section, may make an order for the immediate disebargo of the

party arrested, without fee, and nuiy award to the (omplainant the

costs of his complaint, to bo taxed by the projier otiicor; lor the

recovery whereof ho shall have the like remedy as tho iilamtilf

in the suit would have on judgment being given in his favour with

costs

Armourers, gunners, &c., enlisted as common soamon, are within

the nn?aning of these provisions (,/). ,
„ , , ,

.,,

.

AVhere under the (dd practice, a defendant who came witliin

a statute' similar to tho above, had given a bail-bond, and tho

rlaintitV proceeded a miinst tho bail upon tho bond to jiidgmont, it

was held that the bail wore too late in applying to tho^^nlrt lor

relief (A).

(fi) Dnjiratt v. Tislnnl, Cavth.

2C4. And sco I.miavtl v. Siwpsnii,

2 Bing. N. C. 170 ; and ante, Ch.

'^Tf') Mmhxw. F.dni, 1 B- & P. 480.

Y<j) KM V. r<r«<//, 4T. 11.121:

Kivmtt V. Norman, 2 T. E. 390.

{},) .Stcd V. Alto,,, 2 B. & r. 362.

(i) There most alsolie auaffidavit

as mentioned ante, p. H ']l), m onkr tr

obtain an order to arrest.

(/) ISiiviishii V. Arclur, Bamc

114: iSliu/urlfy. ]lHiit"ii,U. 'yo-

lk) Jlri/ait V. ;;Wm.)Y/, iTauiit

557: Itobcrtmn v. hdltrm, 7 East

405: Methuivv. .V«c.'i«. Soy. m



'vre Judijment,

'otuni (if tho (kvustiivit IkkI

net {(•).

should not hav(! liwn lu'ldto

ro tho pk'ii of iufuiiey mmlil

[f hohl to buil, liowu'ver, the

dischiU'^o hiiu
(

/').

id for disehiiri.'in,i,' a dclVn-

y hud heoii ustubli^bod by ,i

iG arrest (/<).

'7, "It shall not bo lawful for

)r seaman, non-comuiissiDni'il

? to any ship of ber Miiji.sty,

in any part of 1 nr Mujoty's

sbt was contnu'tinl at a time

Majesty's service, nor unloss

;)cuss or writ, tbe plaintiff in

, has niado an ailiiiavit'i', in

it tho debt justly due to tile

IS contracted at a time wlien

ijesty's service, nor unless a

rked on the back of the wiir-

.• seaman, ndn-commissionoil

'Sted in contravention of tho

n, tho Court out of which tho

any Jiulp;e thereof, may, on

y his superior otliccr, iuvcsti-

rul if satisfied that the arrest

ovisions of the last foregoing

immediate discharge of tho

award to the complainant tho

:)y tho proj)er otliccr; for the

like remedy as tho jilaintitl:'

joing given in iiis favour with

IS common seamen, are within

defendant who came within

given a bail-bond, and the

ipon the bond to judgment, it

in ajiplying to tho^Wt for

(i) Tlicrc must also be an affidavit

inentionedaute, ]i. 14')0, in onkr tt

itaiii an order to arrest.

(/) Itnriishii V. Archr, Banics

4 : Mia/urll v. Jl'iiilmi, Id. 95.

h) Bri/nn v. ;r«c(/(^»'rt', ! Tamr

U : Modertsoit v. hit/mdii, 7 East

15 : Methuen v. Mnrtia. Say. 10,.

Pririlrijo/nnn Arrest.

BoUiersmul Mnrrne.^.-]-\)y tho Army Act, 1881 r44,f-45 V r ".S^
.1.14, solaiers(/) arc protoetod fronx 'arrest oxeo ,t „n accouuti f
a debt, damages or sum of monoy provo.l by ulfidaWt of tho n a ntitf
or of some ono on hrs behalf to amdiint fn ii\i

^""I'lainuit

all costs of suit, which alIi<lavitnm7'^''swr;wlE.t'n "'"''?

of any fee, of which afHdavit, who.'x dulyUd n u h ["7"nu«rdu.x shall, without fee, bo indorsed upon tt b^^k '

J^

This enactment extends to marines whilst on shore.

Whiir the Defftidnid has heen before arrested for th
.Ir^i'oH.]—It IS apprelionded that a Judge, '

'

general allow a defendant to be arre.>rto(l

before arrested for tho same causo of actioi

14G1

Cu cxxvir.

SoIdicT.s ami
niariuos.

:,'o, in his discreti

•e same Cdiise nf
on, will in•) '1*11 xii

although ho has been
1, unless tho proceodin"

j lexatious or oppressive
It will be useful hero to refer to tlu, practice bofoi
110, as to hol(lmg_ a defeiulant to bail twico for

•0 1 & 2 V.

action, as it will assist in showiilg v,£ m can c^O^"'" '""'f
''^

Before the above Act, if a defendant ws once "msh.^
^^'^'M

not n general, be arrested again at the suit o? tt ;m ! HinSfor tho«'(we mme of action //,), unless nerlein^ fl .
P'-^' tift,

had b,.en set aside for ir..guLrity (.) ; ^r^fc/^ffcln'3or Judges order, wh;ch m some instances w.Vm , i

terms (o). Formerly, indeed, tho defenda t .i" r' in ]'

o"( ueT

"

ISench, have been arrested a second time for tlu !;., ,

<i'io^'ii«

second action, where tho plaintiff in the irs a, tt>n w '""'" "' f
or nonsuited, or disc.mtinue.l it; for thrnl ^tiff i

'"''^"'"''
"' '

suffered enough by pajung the coJts in tiS fi?^ a &/\^in£'foro ought not to be in a worse sitintifn. f],..,. if ,
°',°'

practice was .lifVerent in the C^n men it ( S ami bv
'" ^"^ *^^?

rule of all the Courts, //. T., 2 W 4r 7 " ., f\.
' ^ " S"""'"^

ovfcontinuance, the defendant shall' n;t be inZtlTi'T'
"";?''"'''

without the order of a J^idgo "
(„) ul .lef.'', l

'^
f

°"""^ *""°

for the laches of the phingff, l^Lol^ia^'^^^^STSfbail tor tho same cause of action ; and this iltbnnl , ft? ^V
arrest was n a different form of 'action pm^i^oS'U^^/''?,''^

(/) As to who this iuchules, see
sect. 1,G As to what soliliors were
witlim the raeaiiiiiK of tho Mutiny
Acts see //„,/,/ V. Ifoo,/,,//, 1 W. BI

10 Mod. m-. F/m,,/,,: y.\\iM

,.V'^^^.^•
/'""".« East, 105

12|C.%««v. 7/™rf»wv/,4Taiint.

(;«)See li M. U Car. 2, s. 2 •

Wwro^rU X.K.2i«: M^'lure v-'''#> 13 Price, 8; M'CIel V

M See IMlida;/ v. Z„,,..,v, 3 Bing.

(o) See Jiic/i,n-d.t y. Stuarf in

0^)SceTiiia,Kew Brae. 118
(V) 1

his rule was re])caled byR. H.

lit \ M"'\n '"ir-'ill't V. Joseph,

& Aid. 00,); 1 I). & ji G: y/,7 /;,;f;;,

14 27!r
^''"'•'"y ^- /^'"'y. 1 chit

'^J:!'\,i"''"-"
''•

^I!'-^''"' ^ i-'"st- MO.

±.iiglaittl V. Lnvts, 3 D. & li. 189.

Marines on
slioro.

Where dofeu-
daiit before
arrested for
the saino causo
of action.

Fomier prac-
tice as to.
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Paet XVI.

AiTest on
fit'sli security.

Arrest got rid

of by fraud,

IK) bur to a
second arrest.

Second arrest

after compro-
luise.

Where defen-
dant dis-

charged from
first aiTest

without de-
fault of plain-
tiff.

tho otbor, tho Court disuliargcd doi'cndiuit on onterin,!? an appiar-

anco, 111)011 pliiiiitilf anostiiif; him a .second tiinn tor tin; itiui in

respect of wliich no oviilonco had been oll'ored in tho ihst action
(*;,

If tho ( 'otirt or a Judge allowed a second arrest, on the twins of

dificontinuiufj: tho tir.st action. &e., and tho fiivst action were discon-

tinued, the second arrest rMpjlit have taken iilace on tlic snm

aflidavit of debt as tho first, if sworn beioro the sumc ollicer,/;,

Notice of discontinuance of a bailable action was not neoossary

])reviously to tho second arrest, pursuant to the rule or orA.^

allowiiif^ it (»0-

Where defendant was arrested, and discharged t'roiu lUTost ou

giviiif-: a fresh security, he might bo again arrested on -iw^h '.kA

security, for that would not bo an arrest for tht^ sione cume of

action (.().

When a party rid himself of an arrest by subtcrfuL'o or fraud,

plaintiflf might ha vo arrested him again without any rule of Couvt

or order. Thus, where defendant, on being arresti'd, gave iiiaiutitf

a draft for i)art of tho debt on a person with whom Iw had no mii-

noxion, and promised to settle the remainder in a few days ; the

draft not bohig paid when presented for payment, plaintiff sued out

a now writ on tho former affidavit (?/), and liad defendant anesttd

on it ; the Court held that ho was justified in doing so, for tho draft

was a fraud ujxm him "(.:). Hut in a similar case where tho Pocniity

given by defendant was worthless, and there was no fraud, tlic Court

would not sanction defendant's second arrest upon tho original

cause of action («).

Where tho first action was compromised, and a second action

brought for tho same cause, tho Court or a Judge could not dis-

charge tho bail bond taken on an arrest, unless tho proceedings

appeared to bo vexatious {h). And where defendant was lot out of

custody at his own rccpxest, to give him an o]iportunityof attend-

ing to his business, ho might have boon again arrested ou the .•amo

affidavit ((•).

If defendant was discharged out of custody for some act tor

which plaintiff was not answerable, as, for an alteration in tlio

sheriff's warrant, or tho like, defendant, in such case, might bo

again hold to bail for the same cause of action (''). "Where defen-

dant had given a bond conditioned to pay a, sum of money if a

sentence of a vico-admiralty Court should bo atlinnod on appeal;

and tho appeal being a:torwards dismissed for ^ ant of prosecution,

defendant was arrested and holdon to bail on tho bond; tho appeal,

however, was afterwards restored upon petition, and the action

(s) Hamilton v. Pitt, 7 Bing. 230 ;

4M. &P. 868; 1 Dowl. 299.

(0 Richards v. Slmrt, 10 Bing.

322.

(u) Price v. Day, 3 Dowl. 463 ; 1

C, M. &R. 837; '5 Tyr. 4o0.

(.(•) Ifamhcr v. Cooper, 1 Gale, 103 ;

3I)owl.671;2C.,M.&R.148. But

see Taiilor v. n'listciieys, 2 Str. 1218.

(;/) Sei; liicfttirds \. Slu'irt^ 10

Biiig. 322.

(;) Puclford V. MuxivvU, G 1'. R,

52 ; Catitclhw v. Fneman or Tm-
m/i)i, 1 C. & M. 536; 2 Dowl. 2; 3

T\T. .-)-9.
^. .,

(ti) IVihon V. Ihunn, 8 Bing. M ;

IM. &Se. 120: lDo\vl.24S.

(/*) llmcn V. Ihn-U, 1 Chit. Rep,

in
(c) Pnifnld V. Ma.ncrU, 1 Chit

Rep. 27')'; Cunt,'lh,<r v. Tmmun.

-low!. 2: lO.&AL ™: 3Tyr..),9

Aunt)., 1 Chit. Rep. 274.

{(I) Uiiusin V. l!ini-iih-. T. li. -'1^



fore Judgment.

idiuit on onteviu!^ an appi.Mr-

Hcconcl timn I'dv tlui item in

L ort'orod in tlie ilrst actioir*

,

cond arrest, on the tiinisdi

;l tlio first action were discoii-

,-0 taken jjlace on tlii' same

•n before the sunn. ijtlica\().

)le action was not necessary

rsuant to the rule or ordt'r

id discharp;ed from aiTcst ou

again arrested ou such fresli

arrest for the sitmt cunst of

.rrcst b}' subterl'ujro or fraud,

nin without any ruk' of Couvt

being arrested, pivo iilidntitf

)n with whom In- hail no i(iii-

eniainder in a few days ; the

or payment, plaintiff sued imt

, and had det'cuilant arrested

;ifiod in doing so, for the draft

dniilar casi' whoi'o the secuiity

I there was no fraud, the Court

Dnd arrest upon the original

[•omisod, ;ind a second action

rt or a Judge could not dis-

irrest, uidess the proceedings

here defendant was let out of

im an o]iportuuity of attend-

!on again arrested ou the same

of custody for some act for

,
as, for an alteration in tlio

ilant, in such case, might ho

I of action (f'l. AVliere defcn-

to pay a, sum of money if a

hould be alHrmcd ou appeal;

lissed for want of prosecution,

i bail on the bond ; the appeal,

ipon petition, and the action

: CmiteUuw v. I'mnuni or Tm
'HI, 1 C. & M. u3G; 2 Dowl.2;.1

''r-
•')"9-

^^. .,

(,i) Wilson V. I{timei\ 8 Bmg. o4

,

M. &Sc. 1-20; lDowl.248.

(/;) Bmcn V. Iknx, 1 Chit. Rep.

'(c) r,iifold V. MaxmU, 1 Cliitj

en. 27')': OinUlh.ic v. Trmimuu

p.'.v!
•>• 1 L'.i-M, 'iSfi: 3Tyr.^iiO

,101!., 1 Chit. IR'ii. 274.

{il) JJoiisiii V. l!(ir,vH;GT:. K.-i

I'rmkijefrom Arrest.

consoquontly wa.s su.siK^nded mi.T fli« i. -i i- ,

again disudssed, plai.ltitf c„, ",
,, .[f,

^ai d.schargo.l
; but being

and again held defen.h.nt to 1 i t , C- mT ''"^T T *''*' »^""'l"
stances, retir^ed to dischaa-e lam (;.) So

'
'
""''^''; t''^''^" ^^"nm-

montiu the first action had been rev., I
''*'"' '^'^'''''' tho judg-

.night, after payment of <'oJZhuSiJZ,ri^<^^ ^'''""^'^^

action lor the same cause
(v).

"Litndant to bail m u H^^y
A defendant who had been nn-esto,l •

i-
•

be again arrested in this country f„ tho"«n,
'"°" '^"""^''J' m^fflit

And where defendant wlio had •bee arl r- "'"f
"*' '^^'tio)' (Vl

on a judgment obtained there, eSpS' "S^
"' '^ ^'^^^'^ <^'>nnUy

the Court of (iueen's lieueh .leei le th f /.n ''-"Jl ^i'
^'"' ^"""^^'V-

here iu an action on the i^ dV, nent 'A V'i'^^i
'"' '"'^'l to bai

fodand(/,v,or8eotland,defi i? "i V
'•'^ "'t«' an arre.st in

arrested here for tho same .lebt n '£1
fV" ^'?"""'' ^"^ -'"'^^^

oreign cmnt.y for such a purp,,. o wj'"^ IT}''?? "^^'"'^^ a
dere upon a foreign utta.d/n.eL/ sued o 'n l , '"'{r'"* ^V"^ ^""'^n-
Londou, and ])laintiff thereupon al. i^H

-^^'lyor'.s Court in
defendant to bail in an act: ri^tho ( Z'^ *f.?

^"'^' "»'l J'^'W
cause, the Court refused to discha.io ]

" ^^'^ *'"^' "»« s''">o
appearance (0.

"i^ciiaigo him on entering a common
If plaintiff arrested defendant and ,i;«rl i

•

agam .arrest defendant for tlie sJne citSl '^ "''T^'''' ""^-''^t
became bankrupt before interh.cutorv ^niti" 1 °', '!:''°''*= T'^'^^ntitY
be arrested and held to bail by hoSi in oof-'"*' ^'^**-^'«1""t might
the same cause (.). But wheL ctfeacS ^ ..^"/^

'"'""'^ ^'^'"'^ ^^v
action brought in the name of a baSiint bv t''' ""T"^"^

i" ""
as.signeos, he could not aftenvards ],o ? 7 P°J"'*^""ty of' his
f^gnccsfor the same cause of 'cHon

"''^"1,"* ^'^° «"it «f the
been discontinued, and the costs SdM^'^'' '^' ^'''^ "^^^^'i ^-^
^\lmo plaintiff sued out writs into t^-.

elondant on both, who gave baH ,1 .
™"nties, and arrested

l-^nunou Pleas directed tlJt the ba Jiy'
''^"'^^\the Court of

sfoud stand, but that tho proceS nf4 n^. "^''IV
^^"^ ^''^ "^'^t'st

Cn. CXXVII,

After arrest
iu fnieigu
country.

Second arrest
by executors.

Arrest in two
counties.

{'jirmlmcstoii V. Scott, 1 N. E IS

III T;ff ^' -^%"', Str. 439.W Mnuk V. Mm-nw, 7 T li 704.

lii.lteV^''^''''^ Taunt. 862,

\hZ V r ^'T'^'o,,, Id. 851. See

Waiver by
putting iu
bail.

Maliciously
arresting twice
ior same cause
of action.

790. Butsee2V„.,,;.^,,,>3W.

27^!'^
«"•''•'• V. i/.,.,, 1 cLit. Rep.

f§S;S;-fS;2^-t.67.
485,

W, o Dowl.
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Arrest of IhJmdHut lufuvc Judyment,

^oct. 3. The Affidavit to Arrest («).

Form o/—continued.
I'AOK

Form of I I(i4

llow intituled lUi 1

Deponettt's Abode and Ad-
dition lUiJ

Mimes of the I'arties 1401

Statement of Ciiiine of Action 1405

Statement that Defendant in

about to quit Enijhind, i\V. 1474

Statement that an Action m
pending 147<3

rioE

Statement that the Atmciiceof

the Defendant will mati-

riallyprejudiccthe riaintiff Uij

Ji'viit u;6

Mode h'd Time of Streurih;/ ,, 14;g

Jl;i >.fhoin to be sivnru 1 ijii

//(;/('»•(-' u'hom sworn 1 i;ij

ll'h.n to be xworn, ami Dura-

tion of u:''

Form of.

Form of.

The order for the arroist iw obtiiiiuul ori an affldavit (a

2>re]nire(l, the it£id(irit must he iiiyrosaed on, pluiiniaper [L), dud suvrii

us directed ante, Vol. 1, p. 4()2.

Wku

How iutituled. JIow intituled.']—As tu tho Jiiodo of intituling an i'.flkluvit, -'le

Vol. 1, ^Vi. XL IV. As a pnun'ul ni'.o it should bo intitul-'l in

tho High Court of Justico, and in (ho Division in which the actiuii

is ponding ((•).

If tho affidavit bo sworn boforo tho issuing of the \^rit of sum-

mons, it shcnild not bo intituh'd in any cause {d). But tk' Court

refused to sot aside a Judge's order to boUI to bail, upon tliu ground

that tho affidavit -wliieh was sworn before tho writ issued was

intitidcd in tho cause (c). 1 1' sworn after tho issuing of tlio writ, it

should bo intituled in tlie cause (/).

It has been held, that affidavits used shortly before on a similar

application against th(^ same defendant at the suit of auothor

plaintiff, intituled in that cause, weio admissible (y).

Deponent's De)wnt)tt'a Ahodv anil Adilitiim.] —As to the deponent's abode and

abode and addition, see Vol. 1, ]>. 454. b'or an error in this respect a defendant

addition. might forniorly ha^o boon diacluirged from custody {h).

Names of the Names of the I'(irties,']—h\ gonoral, under tho old practice, tiio

parties. affidavit must have set forth the rhrintian and sitriiainc ai (he de-

fenduut in full(/); and the adoption of initials or contractiuus would

(a) See E. of S. C, Ord. LXIX.
r. 1, post, p. 1477.

(b) See fomis, Chit. Fonus, p. 774,

ct seip

(() Mollinq V. I'ohtnd, I! A[. iV Sel.

157 : n. V. iluie, VA East, IHil. And
see A'enne/t and Aran Canal Co. v.

Jones, 7 T. K. 451.

('/) See JJollit, v.Ihandnn, 1 B. &
P. 3lj : (Jreeii v. liednhaw. Id. 227.

(e) llarqrenees v. Jfai/is, 5 El. &
1!1. 272; 24L. .T.,U. B.'2.S1.

(
/) Sfhlilter V. Ctihtti. 7 M. & W.

liS!) ; !) Dowl. 277 : Hull v. .S7««/<y,

(1 M. iV: AV. ;)lii), YwrAhhr^dii, B., ami

per Cam]iliill, C. J., iu 11uri/rt cos v.

Ihti/is, sujira.

(<i) Lanystonv. irethmll,\^1.S;

E.x. 229 ; 14 M. & W. 104.

(/<) Janttl V. IlUiuii, i East, IS.

()) Waters v. Joijcr, \ D. i: K. 150.



re Judymciit.

3 Arrest («).

1 o/—continued.
itemenl that the Almcnce ijf

the Ih/endant will mate-

rialli/prejitdicefheliaiutif 147.5

rai 1476

' 'l/'rf Ti'/HC of Sirearhi'j
,

.

1470

t '.{•horn to he sworn 1 171I

/'vre tvhum swoni 1 l7ij

h.n to be swuni, anil. Dura-
tion of 1470

. on an affidavit [a). ]Ykn

m lilain inqier [h), and sworn

intituling an Rffidiivit, «c

it should bo intitul"'! in

JJivision in which tiic iictiuu

iasuing of tho writ of siiiii-

ly Ciiuso ('/), Ihit the Court

lold to bail, upon the frrouiid

Ijol'oro tho writ i^isuuil was

tor tho issuing ut' tliu writ, it

1 shortly belin'o oa a similar

mt at tlio suit of another

ulmissiblo (</).

I to tho deponent's abndo aiul

)r in this respect a defoudunt

rom custody (h).

under tho old practice, t])0

tidii and siiniaiiiv of the de-

iuitials or coutractious would

) lluvqreares v. Jfo/rx, 5 El. k
'>?1; 'ilL. J.,(j. B.'2S1.

(') Srhlillir V. Cuhni, 7 M. k W.

; <) Dowl. L'77 : lt"ll v. Stuidtij.

. ic W. ;ii)!l, porJA/i )>/'«, B., and

('(iiiij'/'t//, C. J., ill 7/ (",'//( (disv.

/(,«, supra.

{) LaixjKtnity. ll'd/nrill, UL.J.,

22!) : 14 M. k W. 104.

i) Jarrtll V. Liiioh, 1 East, IS.

) Valcru \.Jn;i'r.\ D. &K.I0O.

The A^Oulnrit U, Anrxt.

not ,<iuttice (/!). Hut by ;j ,f. .{ jj- ^ ^ ,„

of tho j-urtuvs to whieh uro .k^iirnato 1 v
"''•",' '""('-'""^'''ts, any

or some coatraetion. of tho c/,;SS ."^

/
;'\;,'''

'^'^ '•'ttor or JottorH^
)0 .suthciunt in every alHduvit t.. liol.l f, • "", *?'' "'""f'"- it ^^bal
.leelaratam. to ,k.sig„ato sueh , J .,

.'';'/•
'""' >». tl^o j.roce.ss or

letters, or contraction, of i\JA,Z;P "'".""""^ "atial letter or
...stead of stating ih.\:hriZ, XTuZ ''"' "'"'"^ "'' """^«°
t IS ,.„!hcont to doHcribo tho .le o lit ' 1''

"'""'"'^ '" *'"'! '"

(0desenhed m tho writ of sumnions /,
' '!° """" ^^''^y "-^ bo is

i.iu.stbetakeuthathobodesSri
•' '

"i '

^'' "l")
^

f^ut caro
A.1 alfidayit that 'V^V.^Jl^li^ --;,;;[

..anio (,.i,. p. .^^^
duponeut from '' Ooorgo l^i.^o FdwnrJ r ,, "' "" sum duo to

1. .. .... .e,c.,».y Co giv„"i;i;;,tfsTi;,s,« !»" (""•

fateriaidofChuiscuf Aetion.l^l},.-,., ,., ..,, ,,
«'*, p. 14.0, tho affidavit niu.st .show tlftt) ,

•'
f'-

*'"' ' «- noticed
action agaiirst tho do.onda.it to th a, S^^^^J'^.t'^^

^""'^ --'«"
Tho general rule a.s to tlio statement o

''"'• ^"' "PWards.
allidavit must bo .such f hat p hI- m ,

''" "' •'^"^'"'^ ''^' that
f'll*; and vluitevor is n.>eos.,arv t,, ? J l^o assigned cm it, if
action must be expre.ssly .stated //^ ^"r,"^'"^'

t'"' plaintiff'.s right of
a defendant of hi.s libe.ly

j , 1 ,„S''""''^ "V^
''*'' «'^to to dep i 4

tho character in whielr Lluo" r "'K t't/'? tT'''' "^ ^'ow
to .^..e,- for defendant might bo ,1 It, ,T w*'

^" ^'"^ authority
and ye the ,]ebt might bo ono onS '

,^", • IV -^''^'^^ amount,
i.j,'h to arrest him (o). Tho alLnSf

l'l'""tift might have no
«rl.c.t, and nothingi left t.^ Sm,nt}'f^^ *? ^"/^'''^'"'^

'"'"

tje dcfendan. . "ulebted. instea./^-^i^,,^^^,;;^itS;^
;i>eti:S'S.jr::,i'S-t;;;;;;.^^^ ? *« the o.i.tonco of

s./^;T-;^apS"^^

(OSeeVoI. l,p. 21s "

j^«) iraters v. /«y.;, 1 D. & E.

('') See ,,„. ;-,„,,//,„;, B.,2 C &

™ I-' J., E.X 30 ' '
- -'^^- •'^

;

a^wS'V-.,*'''. 2 Bine.

.[P) Fricke V. /'uo/,- 93 „
'-^^i:i{. 44,S.

" ^- ^ '- 4o,

CA.P.—VOL.
11.

•

14(JJ

Ch. cxxvrr.

Adrtition of
defendant.

Statement of
cause of ac-
tion.

Tho affidavit
nm.st bo such
tliat perjury
can be as-
signed.

Must be direct
and po.sitive.

W Shchlon V. Jiakev, IT E 87-n/uehr y. CopehnuL 5 T T? vl"
\'?»'l>y. Lu<hi,son 2 Bui?" (ft^i

lo<m x.LyHeh, ;} Wils'. 15] '' ^^^ "

(.-•)/uM V. Bclifante, 2 Str 12n<i

I'Ji • tr /,"•'' i'^'- -ifS: Anon. Id

u\i- tT"'"",''- ^^''^'"ff,
2

'str

"• '^'";/ y. JJirerfiix Sny 'iq

(«) {'"ue/t V. JWthnrh' 2T ''R 'ir.
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Past XV^

Except where
it is inijiossiblo

to swear iiosi-

tively.

By exocutors

or trustee.

Arrest 0/ Defendant bejhre Jtuhjnietit,

"for which ho has not iiccountoa " (//), is not siifli. J.Mit. An'l

whoro tlip utlidtivit is not positive as to the debt, Iml nicn-ly

Htates tho circuuistanct'S of tho cusc, iind tliun adds, "tluict'im

tho defendant is indol.ted," .<;(•. {z) ; or where tlie alliduvit >UM

that the defendant is in(UA)ted unto the idumtilt' lor pm,;1s ::(il,l

and delivered, &c., to defendant, and proceeds to state tiiat tlio

plaintilt' haa received no otlier security, savo sonic- bill^. of ex-

eliauKo, overdue and unpaid, without stating that the iiluiiitillt i,

tho holder thereof (-() ; i" these eases it is insiillicimt. lint im

athdavit that the defendant is indebted to tho planititV 111 mu'Iih

Huni "as he computes it." is jjood {h). So, ui an alliduvit niiiik' liv

the plaintiffs a-;ent (plaintitV himself beui- abroad), a dilit dii ;i

ludL'ment being first positively sworn to, a subsi^inunt stiit.iiiuit

that tho judgment is still in fiu'co, unpaid una uusitisflrd, -'m

deponent verily believes," will not vitiate it(c). An allldavit, that

defendant is ""indebted," &c., without also using the usual v.-«uh

" iustlv and truly," is sufficient ((/)• , .„ ,

"WheTO it is imiiosailfr to swear jmitively, as it the cause ol lictmii

arose from tho nonpayment of bills in India, it is sullirlciit for tlio

party to swear, that "they wore not paid " to his ku(Avl>'(lf;(> ami

belief" in India or elsewhere (c). Ho, where the plaintilf sum in

autre droit, as executor or administrator, or as trustee of a liaiik-

rupt, it is not required that ho should swear poisitively t.i the ilil.t;

and 'it' an executor swear to his belief (/), or if a trusteo ot 11

bankrupt swear to the debt, "as appears by the bankiuiit's bndks,''

or "by his hist oxauiination," or tho hke, "and us ho virily

boliove's" (7\ it will be sullicient. But an allidavit by an cxecutnr,

of tho defendant having been indebted to the testator " as appoais

from a statement niado from tho testator's books by an acoountaiit

employed to investigate tho same, as deponent vonly belims"

has been held insufficient (/()• So, where an assignee of a haiikrnpt

sworo to a debt as appeared from tho letters of A. and 1). "as

this deponent believes," the affidavit was considered nisullicioiit ;i;.

So, it was consitlered insutlicient, whoro it was made by a l>ankniiit,

who Bworo that defendant was indebted to deponent bet'oie tk

commission, and "as he believes "was still iiid.-bted to his as-

signees on a bill accepted by defendant, indorsed by tho drawer

to deponent, and " as ho believes " still unpaid (/,). In tlie case ot

an assignee of a bond, or the like, ho will bo allowed to swear "to

the best of his knowledge and belief," to all facts notwithm his

(v) Chaiipion v. Gilbert, 4 Burr.

2120 : Mad-i-nzic v. Mackenzie, 1 T.

E. 71G, sed. qy. , m
(:) Maeheiaie v. Mackfnzw, 1 T.

E. 71C: Fowlcv v. Morton, 2 B. & T.

(ff) Bostovk V. White, cor. Jen-

tcrden, C. J., at Cliambers, Ctfi Sept.

1830.

(A) MouUhy v. Richardsm^lTimx.

1032.

((•) Bltmde v. Drake, 1 Out. Rep.

16o.

(d) Lee v. JiidueU, 4lli July, 1831,

cor. Alderson. B., at Chambers :

Folleri V. Ik Soaza, 4 Taunt. lo4.

{e) IMson V. CtoiipMl, 1 H. Dl.

24o.

(/•) S/nh/un V. j'.V/vc. IT. li.S,:

Jiwhr V. Carei/, 2 W. Bl. 350. Ami

see Oarnhaii! v. lliimiiiiiinK'- B. i: f.

298 ; Howmil v. Ihmi. 1 Price, 402._

{(l) Su-ai/nc X. CidiiiiiioiiiU'iAI.

170"; Tnnmi v. I'.ilwunh, 4 Burr.

2283: liarchm v. Hunt. Til. 19W:

Xowt- V. Farltti, 1 Chit.lU-ii. W.
,„^m KowM'J V. Ihiim, 1 1'nce -102.

(0 MoUnxi V. IhickhijUz, 2 M. &

Sel. fica. ' „. ,,„

12 Moore, 347.



e JuthiinPiit.

/), is not sufliti'lit. Ali'l

to till' (li'bt, liiit imnly

iiul tliL'ii iidds, " till ri't'nrii

wht'i-c tln' alliilivit .-tatM

:li(( lillliutilV I'nr i;'imi;1s i(il(l

proe'OL'ds to stiiti' that llw

y, save some liill> i.f I'x-

itiitiiij^ that till) pLiiiititl' is

it in insulliini'iit, Hut im

I to the pliiiiitifV in sndiu

So, ill ail alliil;ivit iiiaik' l.y

jciiijj: iibvoail), a ili.4it on a

to, a siil)Ki'i[m'ut ^tat^IlaIlt

iijiaiil and uu>atisfii ij, "us

to it(e). All iilliilavit, tlmt

also using the usual vnuU

'li/, as it' tlio I'uusp of actiiiu

iiilia, it is sulliiit'iit for the

lid " to his kniAvl,'clf:r and

whoro thi; plaiutitt Miesin

or, ov as tnislio nf u hank-

woavpositivily tn tlu' ilelit;

i{/), or if ;i tnistfu ol a

'S by the liaukiupt's bnuks,"

B like, " and as ho vorily

an allidavit by an oxecutdr,

to the tostator " as appoais

ir's books by an accountant

doponont verily bcliuvcs,"

•e an ussigiico of a baiikrnpt

1 letters of A. and IJ. "as

,is considered insufiiciont [i].

) it was made by a bankrii|it,

ted to dejionent liefuri' tlio

IS still indi'bted te his at^-

mt, indorsed by the drawer

1 impaid (/,). in the case of

ill bo allowed to swear ''to

'
tt) all facts not within his

I
Jlu/mii V. Cinipkll, 1 n. Bl.

') Shihiun V. y,V/o\ IT. E. S::

',; V. Vamj, 2 W. Bl. 350. Ami

'Janiliaiii v. IIiuhiiidiuK - B. & 1'.

ItowiHii V. Ihaii. 1 Price, 402.^

r) Swai/'nc V. ('riininionih\'^.Yi.

Tontia V. IJItninh, 4 Burr.

: Jlimhi'/ V. II mil. Id. 191)2;

e V. Dirli)/, 1 Cl.it. Kqi. 92.

.) KuiVMij V. Ihiiin, 1 rrice. 402.

) MulUmi V. lUiMdtz, 2 M. it

503
) rrrrA<7_v. ^;v/-/W., lBing.142;

loore, 347.

'i'he Affidavit to Arreit.

own knowlod^o (/). J{ ;„ „„„ „- ,,

«»fnoe. &c. fako upon hirii.solf to 1 ' ''•"*'^' ^^'^ oxeciitov as
allidavit will not bo rojeS ,n fh^f

'" ^^^^'^'voly to tho debt tl?:
.t may be that ho .shouil havo "

]oiiTr'^\^'i^'''' iniprobable
allidavit that dofon.lant in indoG . \"'i'^'!'''g« «f it ( «). An
'"'"i'Hfratri.x of J. P., docSu,! l'\;!&T"'

""''.J"-'^ wife us
tere-st iliio on n bond for 2,-JOO/. mudnd i' 7 P'""''!'"! an.l in-
and conditioned for tho p lymont o^^ ,t^"'^
I)a,.t, issulKciont, and tliin witho t stu im,

""'^ ',"'°''*^«' «* a 'lay
intestate. &c. {u).

^vuuout stating expressly that J. p. died
An allidavit of debt bv a surviv.',.™ j.

thatthe other partner is deadff ^ ''
°"''' '^«^ distinctly

An allidavit statiii!' thnf- (l.,V,.,. 1 i. .

«;1^1
a.Kl deliv.;ed ij HofhlluS '

n" iS^llSdf '' ^^ ^"- ^-<'«
pliiintitl, air,Hd,n;,'to tho htws of th it eo „ - I'''

""'"^ ^^•'^i""'-'^ to
a statement that tho assignees of a obf, ^ ' '"",' "'"^'hiding with
in;,' to the laws of Hullaml,

'
„« p"^,

'^V''''.^.'
'}'^ tho .lebtor aecord-

was held snltieient to hi.ld'tJiJ iS a ft U.f'-'iT'^
""'^ ^•^li-'vos."

lit dav. t nit .le.endan t w.ls indobtJd ,iS ''"^ ( 1'): l^"t an
estate, duly aj-j-ointod by tho law ot' I V.n • \"^^"l"»lator of an
th;jt by the law of Franci a 11.^1 s ^l^tSu

''^

'")'T^
" ^^"^

Iho alhdavit must not only be di.or^f n .
*" ?'•"' '/ •

e.ustcneoof thodobt or otlior eaL of mH "'i
P^'^^'^*^ "^^ to tho

.ufuieat runs. „/ action for Sch defonT'.^"^ "^^"'^ "1^« «how
thoanionnt stated (r), and sudcauso!^^"" •'"'''/*'' "'•'"^^^'''^ tor
txphelt]^^ and with a sufficient dcCo of ^ r"

}''"•*** ^° ^^'^ted
fainty. Thoret ve, an affidavit tl.nf i ? ,

Particularity and eer
plaintiff in trove. '

(., ,'7 n\o mt'h •' un''""'
" ^^. ^"'l^btod to tl^

muo '.„s a balanco'^f aceounS botw'ooKrr''*^r/')' «'• in 8o
'ant {„), IS insutiicient. So is nn , ir? •. H Pl^nitiff and defen-
debted to plaintiff in i,(m uml fan'!,*

'^''"^ '^^^"^'^'^"t ^^ i"-

1-4G7

Cii. CXXVII.

By partner.

StntiMff rii'ht
to sue by Ittw
ot foreign
country.

Affidavit must
disclose a suf.
flcieut cause of
action.

(0 C»wc//v. Zorc//, 8T R 418. t-
lovMd^. Bauctt, I VVils. 232 And T^'r' \ ^- ^ ^^- 284.

2ia^
^^"'''*'"'' ^- ^'"•'''^'•o, 1 H. Bl.

339.Au ,eethef„rms/chitFo„iS-

4 ':'.,fe:;' .y^ '%i'''-. 10
o??"S-

See
W/v.i',w,;,-,GDowi iof-

R \1
^'""^'<'/' V. Schmanue/, 4 n &

a B 2

(0 Cope V. CooX-, 2 Douff 4fi7

Andsee/wcA.v.iV«;;.,iThit:Rfp:

2jW) -ff«i/?,/,/ V. Linguard, 6 T. R.
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Part XVI.

Arrest of Defnulmt heforc Jialniunit.

an account stated," without adilins " ivud sottlrd hv\ wv(mi I hem "
;•?.

And 80 is an attidavit stating that dot'oudaiit is uuirblrd U, plmntill'

"on an account stated botwoen them "('()._ An ulhdavit, lor s.i

much for " interest money," under and Ly virtue of an ii,i;iv(Miii'iit,

is insufficient (^;). So is an affidavit " for money duo and ]i;iyal)h'

for interest iipon, and for forbearance of, divers sums of uwuvy iluc

and payable, and by the plaintiff forborne for divers ^\wvh oI timo

now elapsed, at the defendant's request," without stutu.j; simu'

express contract or agreement to pay interest (r).^ liul ;ni alliiluvit

for money lent by plaintiff to and had and received by ilclVndiint

for hi^ use, "and for interest thereon agreed to hr. y.M l)y tlio

defendant," is sufficient {<!.). An affidavit on a gUMVuiitr,. for -.w.ls

should show the terms of the guarantee, and tliat the time ftir the

payment has elapsed (e). So, an affidavit to airest fer a mhm
sum for the breach of an agreement must show Umt tlm siuu

demanded is stipulated damages, and not merely a luuulty ;,/');

and if even for stipulated damages, it must state a bivarli .if tk

a"-reement((y). And the plaintiff swearing that lli(>y are " hiiuulatoil

damages" will not of itself suffice (A). And whcivvcr it iii.pwirs

that there is a condition precedent to be performnl U-Uw ]M\\[\\\

has a right to sue, the performance of it must bn avi'iTcd ^i)' An

atFidavit'on an agreement or promise not under seal must ahvuys

show a consideration (/.-) ; therefore, whore an ailidavit ujiou im

a"'roemont to marry the plaintiff under a pouulty did not stiitu tlio

promises to be mutual, or show other consideration for the promise

to the plaintiff, it was held insufficient (/). An ailidavit for money

lent by plaintiff to defendant for the use of anotln'r, niid whidi

defendant promised to repay or cause to be securod to plaintiiy, wiis

held bad, because it omitted to state that the money Imd not been

secured to plaintiff {vi). An affidavit that defendant is uidel.ted to

plaintiff "upon and by virtue of a charterjiarty <if alTivi^'htment,

bearing date, &c. for and on account of the liire of a sliip lot to lure

by plaintiff to defendant, and by him taken for a cerliuii voyage

from to ," is sufficient (n).

(2) Ti/ler V. Campbell, 3 Biug. N.

C. 567 ; 4 Sc. 384. See Hargrcavts v.

Hai/es, 5 El. & Bl. 272 ; 24 L. J., Q.

B. 281.

(«) llalmano v. May, 6 Dowl. 306,

overruling Hoop'-r v. Vestris, 6 Dowl.

700.

(A) lirook V. Trist, 10 East, 3i)8.

And seeAnnn., 1 Salk. 100: Exceii-

torn of Bvuthbij v. Jtiilhr, 1 Sid. 63:

Whitfield V. Whifjidd, Barucs, 109 :

BonnnqKet v. Fillis, 4 M. &Sel. 330.

ic) Drake v. Ilurdimj, 1 H. & W.
364 ; 4 Dowl. 34 : Callum v. lA'esou,

2 Dowl. 381 ; 3 C. & M. 406 : Xcide

V. ,Snoiilton, 9 Jur. 1058, C. P. But

see JFhite v. Sotverbi/, 3 Dowl. 584

:

Piclman v. Collis, 3 Dowl. 429.

(rf) Harrison v. Turner, 4 Dowl.
72'; 1 H. & W. 340: Jlulvhtiisuii v

90. Ami SCO Khriirthii v. Minoidn;

5 Bill},'. 29.'), 'I'lio Mll'idiivit usually

states tliiit tbo rriiiu'iuilee isiinvritiug,

signed by dofeii<liui1, iVe.

(/) (rddei/ V. Thoriilon, 2 Ivist,

409'.

{(j) Stinloii v. //«(//lr«, ti'l. K. U.

See' ante, \>. ll.'il.

(//) Cliamhera v. //'"'>/, 1 I'owl,

139.

(i) Klu-orthy v. Jfaiimh; HiuK-

295: VouiK/ V. Iliiieliinni, 2 Y. i J.

31; ,V///,r.v'v. /,'«,«, M. 2.

(/,) Ifidkrr v.drujiin/, 1 I>owl.24.

(/) Miicithersuii v. Imh; 1 U. «<-•

108 ; 2 D. & 11. 01).
.

(»0 Jaeks V, hmliniait,')\. <•

552. Seo Jenkins v. l.mi; 1 I « 1

365 : F.hforthij v. MiminUr, 2 M. «
•lOi'i • Tm'hsc'hI V,

r. 482; Bi

Harnrav'e, 1 Bing. N. C. 369; 1 Sc.
1<>'P>\]

1^"«''-
J",'-)

(f) Angm v. RoMUinrd, 1 Dowl. 10/ ; 1 Biug
V. M'd'r'H'ir

212.

8 Monro



re Jiiiljiiiioif.

(1 scttli'il lu'twiMMi du'in" [:\

idiuit is iiuirhliMl to iiliiintitr

"
(((). An iiU'uliivit I'or su

by virtue ol' an ii,i,'n'i'iniMit,

for moiioy duo mul imviibk'

f, divoi's sums of iiKinoy thv

fuo for divers sinu'cs of time

est," witiumt stutini; simii'

utoro8t(i'). Bill :in ulliiUvit

I and reoeivi'd by ili'i'cndiint

I agreed to be iiaid liy tlio

vit on a H'uai'antee ior fjnods

GO, and tbat the tiaio i'ortlio

avit to arrest for a cmtuii

; umst sliow tluit tin.) sum

not ineruly a iicualty (,/');

must statu a bri'acli (if the

inf^that tb(>y ar(> "liiiuiilalwl

, And wherever il iippwu's

o pori'ol'Uied before plailitilV

it must be averred (/). An

not under seal must iilwuys

ivhoru an alliiliivit upon an

n' a penalty did net statu the

.'onsidoratiou tor the proiiu.<e

, (/). An altidavit I'or money

.0 uso ol' another, and which

;o bo secured to idaiutilT, was

hat the umney had not been

that dufendaiit is iudrlited to

iartori>arty of alTreitilitnient,

f the hire of a ship let to hive

n takon lor a curluiu voyage

Aiul floo Ehrurtlni v. Miimidtr,

Mil-,'. '2',)"). 'I'lie iill'iilavil usually

tos that the truiiraiilct.' is in writing,

lied by defemliiiil, A:i'.

f) ii'ililiil V. r/mnilnii, 2 Eiist,

I.

ff)
Sliiifox V. JIki/Iiis, '1'. It. 13.

! auto, 1). ll.M.

/() ClKtmlHTs V. '/'-»,/, 1 Dowl.

i) Klworthj V. MiiKiiihr, a Binu'.

>: Yoiiiif/ v. Iliiirlimiii, 2 Y. 4: J.

: ,Si//,rs'v. /i'(«-', Id. 2.

V) Miirp/in-soii V. Imo; lli. «<-•

\ ;
'2 1). & U. 01'.

'm) Jdch V. J'i'iiihrrloii, '\i- «
J. i^P.Q J>llh-ill/l V. /.(((/•, 1 >\'^/'

j; l-'Jwnrtlni v. Mimmh; 'i M.

«

482 ; /i Biiv. '^^ 'I'"-''"'-"''
"

iniK, 1 Howl. i'i(i'2-

^ ,. „,

'„) Sk,r,i V. M'anior, 8 Meoio

^ ; 1 liiiifj. 212.

The A£i([„vU to Arrest.
l-l(jy

So, an adiduvit that defend'inf ;... ;,,,i„i <- i i ...
deponent, under u eieul bfit'dr dSitt c'ol-i?'f /V''^^*

^^^ ^•"- ^XXVII,
plaintili' money " at eerta u times „'•;, "'^'"", '^o'sonanted to pay to

Ind happened:" is sufKeiclJt (o So s L aS'!.'!?,'
^"'^"' ^'^^^^^ On a deed.

IS indebted to plaintiff in o( () " u,.on e„, •
' •* }^''''^ clofendant

<j.r, by wliieh^he dofondan cove rtoi to ^v '^h -V'^'"^^money to the plaintiff at a cerhul; day ,W n^ s » ^ T'^q'^?'
"^

atlidiivit tor so much " for jirinriita/ •i,i,l /, t 4 i
^^'^' '^° '^^ ^^ On a bond.

and entered into by the ilefcnSnt " withon?
^''' °'^ ^ ^'"'"^ '"'^''^

bond to bo conditioned for the mvmonf nf '^^P'T^'''' ''''^^^"f^ the

the affidavit merolv stated defendant to l,e 1 I'T/ i''!'
'^"* ^'''^™

100(1/., without addinjr hu prSV.nu ^
to phiintiff in(i

penpenal sum ot -',j,()()0/., the Court lield if ; "r". '^-^ "'' ;' "onii in iiio

r). The afKdavitshould at all events, .state that h, 1 nn.lT. i

"
^ 1' ^^° ''^^'^

An.affidavitofdebtona;^™/tl^'^:^^^^^^^
^

submission to arbitration, the niakin>of the t ,vd ^''it
'^ *^° ^"^ ^" ^^™'-'^-

money was duo at a day past (t) \nd if IZ "'!' v "^ ^''''^'^ ^^«
to be naid bv defen.L,,,/ f. i/.;.-..:}iV'

'^ the .award direct nionevto
1^

piud by- .lofend.mt: to'ph;intii^"n;;rdm'md To^ '"-"^"^

must state such demand (»).
<iomand, the arthdavit

An alfidavit of debt on an Irish iudcn.oi.f Tv,„ot. i <^

lation of the currencv liavo stated thevZ of fh .
°^"'° "'° ^•'**^'""- «" I^ish judg-

but this is no longer requi,sitog)'^''^''°°^*^'''^™i'^^^'overod(.x); meat. •" ^

pa able by tie bill or note (rf) l^'mu f s? f'^^I.^'^"?
^^' «""^

unpaid(.), or some other ^^^^^t:^':^^^ ^^^

^

(«) /y-7)V(rt';v/ V. Xcrit/r, ,3 Biusr
2C; 10 Moore. -17-,. And seo /.„;/,:
kriv. ;/ ;w/, 3 Dowl. lU'J; 1 C. ^I
1.V-K. o,G.

Jp) Jlds/i,:, V. Jli//uiff, 3 Dowl.
e)I.

('/) Jli/liou/ V. 7u;/y, 7 Taunt. 27.5
;

I Moore, 24.

i^) Jj''i^<'il</nrf V 7^7///,,, 4 M. & Sol.
J.iU: UiKiiikny. II ,/,//, 1 Dowl l;i9
^^^W .V/«i//, V. Ah,,/,,//, 7 D. & ]'{.'

(') -j;'"/'., 1 Dowl. ,'). See the
forms, Out. Forms, p. 7r),S

1 M. i Knl,. im. See farther, as to
yi afbclavit of delit on an award!

(J-) .yw,(' V. 7/«//, 2 Chit. Hop. IG •

teit'^7l"-^^'''^°^i

ini nted l,o curroncy. Keo iv,,,,.^^
J^..IA.rW„, 4 13. &0.88G; 7 D. &
W According to lum;// y. p,/,.;.

''^' A P. 22,, an nfliduvit that do-

MW. fcr pnnci])al money duo «> a

vi'rl,"';''"\'-ii'^*'^''""
tL sum orwhich the bill wa.s drawn, is badfor the Court do not ui d, rstaudwhat IS uica.it by the words ''prin-cipal money." ^ '"'

LofT. Obs. 44
1 ; 1 C. & M. C21 : /Vs7.

^''/™//v 6V;«/-,2D«wl.ol!>.- /,/;,; y^V. J/,„pJ„rr, 10 Biiig. ;!,J4
. {("t

Sc.S01;2powl.7r,8tov;ru „Sht

i ;"
'2 c'T'v'^.:^'

^'' ''•'*• ^•^'''"-

«tath^cIpfe,i.,a,i,tobehKe^';

rest b;\4,f',/°',l'''"^''i"^' '»"' i"tc-icst bi virtuoof auiiidoutuioeovc-
antiuf,. o pay ;J00/., .sutticionUvlis mguishos the principal audi itc-

S^-o fl '^T'
'' ^'""'"'^ « Dow . "2GSee^the foms, Chit. Forms, p. 7-5

\l\^;^:-Et^;/'r^;!:i!
£uit.1S''"''"''"'^"-^--;
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Paet XVI. be prosumod : such as the date or time of acceptance, and at what

period the note was payable, or that it was payable on (lemand, or

on a day past, or the like (c) ; but it is not otherwise lunrssaiy to

state the date((i). "Where a note is payable by instalnouts, the

affidavit should show what instalments are due, and it will not

suffice to state that the sum for which the note was given has not

been paid (e). An alhdavit stating that defendant was imlcbtoil to

plaintiff in a certain sum, upon the balance of a bill drawn by

plaintiff and accepted by defendant, and duo at a day past, u
sufficient (/). It must also show how defendant is indi.btwl. and

the character in which he is sued, whether as acceptor, d;awor or

indorser ((7). It is a matter of doubt whether it is necessary tor the

affidavit to show the character in which plaintiff' sues, wliotlior as

indorsee or payee : it is submitted that it is(/t). In an attiuu by

an indorsee, it must, according to some authorities, bo stated by

whom the bill was indorsed ; and it is not enough to state that it

was " duly indorsed " (/') : but, according to other cases, it is enougii

to show that plaintiff claims as indorsee without stating an actual

indorsement (A-). An affidavit that defendant was indebted to

plaintiff f on a bill of exchange drawn by M. D. on and acwpted

by defendant, and indorsed by M. D. to plaintiff," witbont sayiii";

that the bill was paj'able to order, has been deemed suiruieiit(/);

and intermediate indorsements need not be stated (»() I'mn action

against the drawer or indorser, the affidavit must ullefro the pre-

sentment and default of the acceptor, or else something to dispense

with it ; but it need not allege notice of dishonour [n]. It has been

considered that the default of the acceptor was suffii^ieutly stated in

((•) lurk- V. Almo)id, 1 Dowl. 318;

2 0. & J. 354 : Jackson v. Yate, 2

M. & Sel. 148: J-Motie v. Mortlake,

1 Chit. Rep. 648. See Ma)in v.

Sheriff, 2 B. & P. 355 : Shh-ky v.

Jacobs, 3 Dowl. 101 : Fhillips v.

Timier, Id. 163 ; 1 C. M. & R. 597 :

Davidson v. Marsh, 1 N. R. 157.

(rf) See Lvinff v. Meaton, 4 Dowl.
638.

(c) Hart V. M'Gerris, 3 Tyr. 228.

And see Roberts v. Filkinton, 7 Leg.

Obs. 388.

(/) Jl'almsley v. Bibden, 4 M. &
P. 10.

(a) Ifumphrcys v. Winshw, 6

Taunt. 531 ; 2 Marsh. 231: M' Tag-
part V. Ellis, 4 Bing. 114 ; 12 Moore,

320 ; 4 M. & Sc. 357 (c). Au affida-

vit stating defendant to be indebted,

&c., on a bill draun and accepted by
him, has been held sufficient. Har-
rison v. liigbii, 6 Dowl. 93; 3 M. &
W. 66.

(Jt) See Bnlbi v. Batley, 6 Taunt.

25; Marsh. 1-4: Mammal t v. Ma-
theie, 4 M. & Sc. 3.56 ; 10 Biug. .506 :

Warmslei/ v. Macey, 5 Moore, 52, 168

;

2 B. & B. 338. But see Tidd, New
Prac. 121 : Jlradshmc v. Stiddinijtvn,

7 East, 94 ; 3 Smith, 117 : EMonc v.

Mortlake, 1 Chit. 618: Bmh v.

Clark, 2 D. & R. 148: Wnhmkiis.
Dibden, 4 M. i: P. 10. The practice,

at all events, is to state the character

in which tlic jdaintitV sues.

(1) Lewis v. O'ompoi:, 2 C. i: J.

352; 1 Dowl. 31!): M-Tmjgmi \:

Ellis, 4 Biug. 114.

(/,•) Mammutt v. Matlme, 4 M. &
Sc. 350; 10 Biug. 401!: Jlradslinw \.

iSaddini/ton, 7 East, 1)4.

(/) Hughes v. Jlrrif, f. Bin?. 239;

3 M. ic t. 500. And sec UraMm
V. Saddingtoii, 7 East, 94 : Iknmit v.

Dawson, 4 Bing. 009 ; 1 M. kV. 594.

Sed qtia;re.

(m) Chit. jun. on Bills, 74 1 : Tidd.

New Prac. 122 : Jiicr v. Iniii, 6

Dowl. 1)2 ; 3 M. & W. 27.

(n) Simpson v. l>iel;, 4 Dowb 731

:

Withum V. (joiiipiii:, 4 I)owh3f<2;

2 C. M. & R. "30
: lliiiitinn v. Jadif,

1 Dowl. 445: Cross v. Mwijnn, Id.

122: Bitekworlh v. I.tni, 7 Biug.

251; 5 M. & P. 23: 1 Uowl. 211:

Crosby V. Clark, 1 M. i" W. 29ti
;

1

T. & G. 660; 5 Dowl. 62: lluphm

V. b'alembirr, 5 M. A; W. 423; 7

Dowl. 40;5. In au action nsrainst

the acceptor the alb'giitioii is not

necessary.
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I by M. D. on and accepted
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been deemed suiriciont(/);

, be stated (»i ). In an action

idavit must allege thepre-

r else something to dispcn,?e

dishonour (/(). It has been

or was sulflc.iontlv stated in

lahr, 1 Chit, 61S; Vim,h v,

;•, 2 D. & K, MS: ]r,ilm,h;i \:

cii, 4 M, i: P. 10. The practice,

1 events, is to state the character

:iich the plaintiff sues,

Zeiris v, C/oiiipni:, 2 C, k J,

1 Dowl, 319: M'Taggart

, 4 Biug. 114.

Manuimtt v, Mathm, 4 JI, &
oO ; 10 Bing, 40(j : BraihhaK v,

'iiKiton, 7 East, ',14.

Hi(ghes v. Jlirtt, fi Bins. 239;

. ife P. iJUO. And see UnvWiaw
utdingloii, 7 East, 94 : Jleimetl v,

son, 4Bing. G09 ; lM.&P.o94.

) Chit, juu, on Bills, 74t:Tidd,

Prac. 122 : /,"'' v. Irriii, C

1. 92 ; 3 M. & W, 27.

f
,ShnpxoH V, J)'c/:, 4 Bowl, 731

:

'nan V. G'oDipiii:, 4 Dowl, 3S2;

M. & R. 730 : Bdiitiwi v. Jmlm,

iwl. 445: Cross y, Mnttjaii, IJ.

Jh(chcorth v. I.eni, 7 Biug,

5 M, & P. 23: 1 Bowl, 211:

'nj V. ClarL\ 1 M, i" W. 296
;

1

; G. 6C0; f) Dowl, 02: IhtpkiM

aleiiihkv, T) M, .t W, 423; 7

1. 493. In an action ai!!iiu.-t

icceptor the nlU-gntimi is not

isary.

The Affi,lavit to Arrest.

nil
the affidavit by this avormont, "and \vl.;,.l, 1, • ,

wholly unpaid," without sta in- n ,,. .
"''*^. ^""'"'"^ '1"«- is Cn. CXXVIf

tor(«); but the correctness of this "een.s ,' r'"*i*i°
^^^

''^'^^^P-
-

suhsequent case, a statement t S tl ,V'
''1'"'':'^'°

=
and, in a

unpaid," was held not to bo as hie tsf
'"''..'

V"""
^^^'^ '^"'i

default (yO. An affidavit, statin- m i^'-'"f«'^t
of the acceptor's

indebted to the plaintiff on l.i ff
'!? P*""'""' ^™ Jointly

name and firm of A. andC'o '

< hnt "-^"^""'f^o fcce,,ted in the
cient(y). - -' *'"'" '"' '""• ^'/ theuir is insuffi-

An affidavit that defendant is i"n.]„l,f,> i ^ . • .

nd .klirered, not stating <' by tlu,S in i V t fT^f !°f
^1'^"'^^ ^old For orcUnary

Roods sold an.l delivero.I t<. .lefe J . f"'^"''.*
('')• «^- f"^ claims, gooX

pkintiff"(.)
; or for goods sol :,,.'";" : «'1>;"'8- "V tho «old, &c'

instead of to the defen:lant(Oct 1 . !
•''"' *'^" defendant,

„..,, _,., _.:.,.., „ .
.U> oi, It ,M„mis or goods bargainer

--.
.^

,..,,„, .yj^n.t.uii., and at In.-
money had and received by tho dotViidnnf r :. 'i

""' ^'^^' "'- ^ov
plaintilf, and at his request," inioa 1 . ""w"" T''''''^

"^ ^^^
l.l.intiff ;(.) is bad. iiut ;vhe ^ i.,,,^

'
"''

^';'; '>" "^o "f the
was Hulebted to plaintiff for nial r Is ;

'

i

'^7^ ^'"^*^ 'lofendant
sold and delivered, and worknn 1.

'

,,
' '"."^ provided, goods

pluiutift', to and for tho uso of th
'

If"?,'^
P-n-formed by the

tliB latter allegation had refore, co t I
V'^ ,""'^. '^'-'^'l ^hat

that the affidavit was sufhciont (I!?, (n
'

, .

'
,' "l ?"^ '^''^"'^' «^d

and received on account of ),l,aint(V wj ,;/,,•
^''^ ^?^' "loney had

dant." (i), has been held su lie "nt
'

S 'Ir'"'? '^J' «'° 'l^»'o>i-

wa.s indebted to plaintiff in i'loSC/'K '"'?"* ^^^*'"'^^">t
exchange for ;J7/., drawn by J. S , n .in . T'?'i^

"" '^ ^'^^ «*
and now overdue and unpaid, isVu ici m )7 f^ ^•^•' ^l^fo"J''"it,

the money was lent (c). 8o is an a 1, f tl f
'"^

'i'-^'^"-
*" ^'^^^

.0 plaintiff • for ti^ use and V^^^^;'^:!, '^''^S^SSt^

o) net^m V. Medley, 2 Dowl.
m. Bu the case m 7 Biug. 2.-,l ; ,5

M. k P, 23, was not thoro cited.
(ji) Jones V, Ca/liiis, C, Dowl ")Ofi

And see Jlop/,w, v. Unlemhier, sui.ra'
'/ lmmrv.As/,/>!/, 10 Moon.., 323

A/Arv. /«/... 11 East, 315: Yo^m,

4M?&Kl^'^"'^'»I^'&C.543;

1 /r.\t';&'
""""••* A- &E. 622 ,

^'^|!lHit.^7?-"-^^-

i^^'f''""' ^•/%^'"', 8 East,
36 A..«/w y. iiV/M, 6 Taunt. 192
Marsh, o38.

'

, (/) Ml V. T/iriipp, 2 B &• Al,l
596; 1 Chit, Rci,. .331.'

* ^"'•

,„W/M-/'« V, Vaiijhaii, 12 East

•M:,f,lE.x.43(i; 17L.-J.,Ex.6fl!
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Statement of
defendant's
request.

SS'i

In trover.

fiS^k' i

house, &c. of tho ])laiutiff, hold and enjoyed by the dt't'ciulunt as
tenant thereof," without saying as tenant" to the jjhuiitilV, or that
defendant hohl at his request (</), So, an affidavit, wliidi states

that defendant is indebted to plaintiff for tho hire of divers
carriages, &c. of plaintiff, hired to and for the use of drfi'iulant, is

sufficient, without stating that they wore hired of pliumilV, or bv
whom they wore hired {(•), . So is an affidavit stating tho debt to bo
" for money paid, laid out, and expended, and wagos due to the
plaintitT: for his services on board tho defendant's sliij)," without
expressly stating that the wages wore duo from defendant

( /
). And

an affidavit stating that defendant was indebted to plaintill' in L'W.
and upwards, for work and labour dono, and for jiiijjcr found liv

plaintiffs and their servants, in and about tho printing of ii curtain

book of defendant's and at his request, was held to bo sullicient to

show that the work was done, and tho materials found for dofon-

dant, and at his instance (f/). An affidavit stating dcfoudiiTit to be
indebted to plaintiff for money had and received to tho use of his

ivi/e {/>) is bad. An affidavit for inUrcat must show an express
contract for it, or otherwise that it is claimable as a di.'bt '/\ But
it need not state tho amount of tho principal, nor tho timo wlicn the
interest began to run {k). Wo have already noticed (/) instances

as to what w ill bo a sufficient or insufficient affidavit of debt on an
acmurd stated.

As regards tho statement of defendant's request, it has been held

that an affidavit for inonei/ lent and advanced (m), or for soods sold

and delivered [n) to defendant is sufficient, without statinj; fj-^ims?^

that the money was lent or tho goods sold at defendant's reiim^t.

Affidavits to arrest for money paid to tho use of tho defendant, or

for work and labour done, should state tho money to have been
paid, or the work and labour to have been done, at the n(jiini of

the defendant (o). In an affidavit for tho ngistuient of cattle, it

must be stated that tho agistment was at defendant's request (p).
An affidavit to arrest in trorer should state that plaintiff was

possessed of tho goods, their value, and a conversion by defendant,

either express or implied (7). Where it did not ajipear from tiio

(rf) Zee V. Sclltvnod, 9 Trice, ,'332

:

aniX liustijck \. Ifldte, cor. Teiiterdiii,

C. J., at Chambers, 6t,h Sept. 1830,
MS.

(fi) Jirown V. Gamier, 6 Tnuut.
389 ; 2 Marsh. 83. .SV(/ qiucre.

if) il^!/»ionds V. Andrews, 1 Marsli.

317.

(r/) Go/e V. Zeekie, CM. & Sol. 228.

(/() Tt'ade v. ll'nde, 4 Binf;. ftO.

And see Morgan v. llaylis and Wife,
3 Dowl. 117: Coppin v. Palter', 2
Dowl. 785.

(() See Xeale v. Snmdtcn, '' D.
&L. 422; 2 C. U. 320: Jlra„e. \.

Hardin;/, 4 Dowl. 34; 1 II. & W.
304: ilatchinson v. lfari/renit\ 1

Ding. N. U. 369 ; 1 So. 2C9 :' Jlarrison

V. 'I'lirner, 4 Dowl. 72 : 1 H. & W.
340 : I'allnin v. Leixan, 2 Dowl. ;i«l

;

2 C. & M. 400. And ante, pp. 1408-9.

(/?•) ll'Iiitf V. Sowifli>/, 3 Dowl.
.581 ; 1 H. & W. 304. '

(./) Ante, p. 14G7.

('0 llvxtoc/: V. ll'/iiti; cor. Tnilt)-

den, C. J., at C'lianibcrs, Gtli fsqit.

1830, MS. And see I'ictursx.lknis,

1 D. & L, 984.

(n) lliiaicij V. Iho/Iiii, 11 MooiP,

383. And see Graij v. Shtphcrd, 3

Dowl. 442.

(0) See Biirnfvrd v. Mennilcr, 5 M.

&Snl.440: I'ltlW.Xcie, 8B.&C.G0I;
3 M. & R. 129: llardiw v. SpitHc, 1

Ex. 175; R. 8, H. 2W. 4.

(/)) Sniilh V. llt'iip, Dowl. 11.

(7) See Midlimj v. llnelMtz. 2 M.

(z Sol. 503 : Annii., I Chit, iriS: ludivj

V. F.llifscn, 2 East, 4.')3. The value

niiist tie 50/. or innvanls. ante, p. Mall

See tlie form, Chit, lorms, 11. Iiii.
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r tho agistment of cattle, it

at defendant's reqnostd'),

)ul(i state that jilaintift' was

d a conversion by defendant,

it did not appear from tho

/.) inti/c V. Soicrl,!/, ;i Powl.

; 1 H. & W. ;i(ii. '

Ante, p. MC7.
'() lluntdct V. Il'/litr, COV. Ttllltl-

. 0. J., at Clianilicrs, Otli Sept.

0, MS. And sec I'iclnrsv.Udiin,

1. & L. 981.

n) lltiulf}/ V. J!i';//(i/, 11 Moorp,

. And SCO O'rin/ v. S/iip/tenI, 3

wl. 442.

n) See Diinilhr// v. Mcwsiter, 5 M.
lei. 440: riffy.Xttv, 8B. &('.Go4;

J. & R. l'J9: JI,mlwy.Spilili',l

. 17') ; R. 8, H. 2W. 4.

p) Sniitli V. Ifciij). ,') Dowl. 11.

(/) See MvlHm/ v. Bnekholtz. 2 M.

\c\.im:Aiwii., 1 Chit. I(i8: /«/%
Kllifxci, 2 F.ast, 4.)3. The valiio

st lie oO/. or niiwards. ante, p. M'll'.

! tho form, Chit. I'orms, y. iiii.

The Affidavit to Arved.

affidavit that tho goods over wore in fi.r. ,,

though it stated tdiat he retro 1 MliZ'Tl'' "^
I^J*^"'''"^*,

discharged himf.). But an alfid. vi haf rW /'^'l
^^"^ ^'"'"'^

themselves of divers goods bolon r l t J^'^Tt''^''
possesse.l

to deliver them up, and that tC- osSme ,? ?!,''*', T^ ^'^^'''^^'l

and disposed of them to their ow-n «n . I ^^''"' ^''^'^ converted
wa.san kdavit that defenda, wa i^^£bt d to'S "^^T^i^- ^o
goods, which defendant converted to h s own ni ^^"^'?

"i
^"^'- ^°^

a bill of exchange, the affidavit must t 7ZT,IP- ll'
{'''7''' ^"^

remains unpaid (u). '
^^ ^°^'"^^' 'Allege that the bill

An affidavit on a pena/ statute shouhl sno,.;f„ +T,
offence, and aver that defendant has incSJr1 fl I'^'l'"'.'

"^ ^^^
but the offence need not be described ciSt fntaTlv;''f^"''°

^"^-^
necessary to swear that defendant is indebtr ,'l f '^

^-''^
^ J'"''

^•'' '^

amount of the penalty (2). But in nn ,n!f ^' 1* ''^'^^iff i" lau
the statute, the affidavi itated a notice fl

•."'
'^T^'^*^

^'^'"^ under
by defendant, " by reason of wSich'Sl J^^'J; ;

"'" '1,^^"^'''"^' «^-"-

action accrued," &c. ; and it was deemed bM °^ the .^atuto an
state positively that defendant was ndeb e,

' ^'^';™'^,.^^ '^''^ ""^
an affidavit stated the statute und^ whl ?' ' '\^"^- \^ ^i"''^ «uch
have been made in 27 G. 3, wh di in fS J

'""^^•''/'"'^ "^'^""'^^ to
was held a fatal objection ^^irahoih^^o'Se "J TiT

''; '' ^'

was correctly .set forth (/;).

'-"o»oU tiio title of tho statute
Where there are two or more cnncoc ^p 4.-

same affidavit, as, for instance wW 1 '''^";" ^''.^"ibod in tho
money had and received, andSot, moJevT^'r ^M'^^^ht for
not necessary to di.stingui.sh how muchU ?^'."' ^^° ^'^'- '^ i«

each account
;

it suffice! to ,sta elim to be tdtf /' ""'^'^^'"^ "'^

sum on both accounts (c). If the affid.vif !f f

'^^'^'^ "' °"° entire
perfectly and another inperfSvdf?,*, '^f°

""\^a"se of action

same defendant
( /). The affidavTt fn n "T ^°'""'i«ed by the

several defendants 4o can'n.S^^Lecl in™laS (jf
'""'''''^
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C'H. CXXVII.

Ou a j)enal
statute.

May bo good
in part and
bad in i)art.

Must not
contain causca
of action which
cannot be
joined.

('•) JJ'ooki/ V. Thomas, 7 T R r)oOW Cliarter v. Jaquc.s^ Cowi) ,529

'

«3: ^S!' ' ^'^'^-. 2 East,

^^{«)
Clarke v. Cmthorm; 7 T. R.

_^(/) Dnvie/i V. Mazzbighi, 1 T. R,

^^y)
Id.

: ?r«/«0M V. Shoiv, 2 T. R.

.q(-)
-'^'"'''« V. Mazziiighi, 1 T. R.

^^(«) W7-f<7,r V. Copeland, 5 T. R.

(*) IVutsoii V. W«tt. 2 T R n,')4

Pany, Id. 577.
(') ^^",^w V. /,.,/, 9 Bine 595 •

I

CT.R.688.^s/owharcat:ro|
action niay bo joined, see Vol if

228^''
^^"'^"'"^ ^- Jiothmar, 4 T. R.

7)i^;;i'^^.^^^y7-l.l>oug.217:

097VV/;..;.;;v'ttST'^l7?:
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Paet XVI.

Must coiTe-

spond with the

writ.

Must corre-

spond with
statement of
claim.

Statement that
defendact is

about to quit
England.

Arrest of Defendant "before Judgment,

The affidavit should correspond with the claim on the writ of

Bummons (/;).

Care should also bo taken that the cause of action stutod in tlie

affidavit bo that set out or intended to bo set out in tlic .stutemont

of claim (/) ; for, if the statement of claim varies from tlie iitiiiluTit

in the cause of action, the sureties may be thereby dischfugcd f/,\

If the affidavit state that defendant is indebted to ]i]uiiititt\is

indorsee of a bill of exchange, i*i:c., and the statement oi' chiim be

on a foreign bill, there would be no variance (/}. Tlie smttii-s mnv
be discharged if the statement of claim varies from the aifiduvi't

in the character in which the plaintiff sues, or the deffudant is

Bued(m), or in the name of plaintiff (»), or even in tlie iiniiic of

defendant (()), unless, indeed, in the latter case, the sureties have

waived the objection, as by their entering into the bond by tlie

name in which he is described in the statement of claim, Diit tlio

fact of the statement of clnim containing other cause-i of action

than that stated in the affidavit, so long as it luis the cause of

acti(m mentioned in the affidavit, would not atYect the sureties.

Statement that Defendant Is about to quit En(/J<tnd, (Cc.]~By ;jL' ({•

33 V. c. 62, s. G {a7tte, p. 1450), the affidavit must show that there is pro-

bable cause for believing that the defendant is about to quit Kngland,

imless he be a2)prchended, and that the absence of the defendant

from England will materially prejudice the i^laintiif in tlio inoseeu-

tion of his action. Where the action is for a penalty or sum in the

nature of a penalty, other than a penalty in respect of any con-

tract, it is not nec( ary to show in the affidavit that the absence

of the defendant from England will materially prejudice tlie plain-

tiff in the prosecution of his action. The affidavit as to the pro-

bable cause for believing that the defendant is about to quit

England, must set forth the circumstances, in order that the Judge

may determine whether there is such probable ciurse
(

//). It need

not state in express terms the deponent's belief that the defendant

is about to quit England, but it is as well to do so (7). An affi-

(/() See Green v. Fhi,', 3 B. &
Ad. 437; 1 Dowl. 344: Itichard^

V. tiUtaft, 10 Biug. 319 ; 'i Dowl.
537.

(() It would seem that the cases

decided on this subject before the

Debtors Act, 18C9, are still in general

apjilicablo.

(/) L'Sauud. 72 a; Tet/ierington\.

GouhUiifl, 7 T. E. 80: Xen- v. 6henf,
2 B. & P. 3.58 : J)e la Coin- v. Ji'aif/, 2

H. Bl. 278: Kiii<//it v. Dorsn/, 1 B.

& B. 48; 3 Moore, 305: rernon v.

Tiirlei/, 4 Dowl. CCO; 1 M. & W.
310: Firt/i \.JlaiTis, 8 Dowl. 689.

If the affidavit state defendant to

be indebted on a bill of exchange,
and the statement of claim bo on
a foreign bill, there would be no
variance : riiiUips v. Bon^ 6 D. & L.

627.

(/) FhUlips V. /M,/, IS L. J , Q.B.

101: Jliirn.s v. i'luipmnii, 5 C. B.,

N. S. 481.

{m) See per Lord Tcnttrtlai^Q.J.,

Mnrzetti v. ./(ni/frni/, 1 Dowl. 44

:

JfdHi'Kti/ V. S/i'iYtis, 9 Biiig. 400:

IMi'i/ V. IMci/, 1 Dowl. ;ilU; 2C. k
J. ;i'30: Amiii., 1 Do'vl. 97. J^ea

tipaldinff V. Jtarc, (! T. If. 363

:

J-or/>es V. r/iil/i/).<. 2 X. R. 98. as to

a variance in the names of plaiutiffs

or defendants.

(«) Giimlall v. Smith, 1 II. Jc P.

24: rhriatiey. 7/>W(r, 8 Moorn, 33.

ip) See Chirhc v. lluhr, 13 East,

273.

(;;) Bnteiiian v. Dunn, 7 Dowl.

105; 5 Bing. N. C. 49: Ilarwj v.

O'Mcara, 7 Dowl. 72.).

(q) Willis v. Smnk. 8 M. & W.

147 :' llargrcnns v. llaijcs, 24 L. J.,

Q. B. 281
': liaU'iiwn v. Diiniu sup™'
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h. the claim on tlic writ of

3auso of action stuted in the

bo set out ill tlio .stiitemcut

aim varies from tlie ultiiliivit
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le absence of the defenihiut

1 the phiintitf in tlie prosecu-

! for a penalty or sum in the

lalty in respect oi any con-

ic affidavit that the absence

itcrially prejudice tlio plaiu-

rho affidavit as to the pro-

lofendant is al>out to (piit

ices, in order that the Judge

irobablo cause
(

ji]. It need

;'§ belief that tho defendant

I well to do so (7). An affi-

) rhillipsx.Jhui, KSL.J. Q.B.

Jliin/K V. t'ltiijjmaii, 5 C. B.,

I. 481.

/) See per Lord 'I'lulinlrii.C.}.,

zctti V. ,/oi'/f'n,i/, 1 Dowl. 44

:

'ciiti/ V. ,S/<'irn.\ Biug. 400:

7/ V. IMri/, 1 Dowl. 810; 2 C. &
l';iO : Aiio'ii., 1 Do'vl. 97. See

'(/in// V. Mnn\ (! T. K. 363:

>(\i V. riiillipK i X. R. 98, as to

riunce in tlie names of plaiutiffs

I'fendants.

) Grimlall v. Smith, 1 M. K P.

Chriatie v. ll'i/lkit\ 8 Mnoro, Ii3.

) See Clarke v. Buhr, 13 East,

1) Bate>}iaH v. Bniiii, 7 Dowl.

5 Binp. N. C._49: Ihrwj v.

eara, 7 Dowl. 7'2.').

) Willie V. Siinok, 8 M, & W.

Jlfifi/irf/ir.s V. llaijcs, 24 L. J.,

I.
281

': Bnlaiwn v. 'Duiin, supra.

^'>e AJ/idavit to Arrest.

davit of plaintiff that ho hn«i linnn ,• * 1

fondant is about to .uit i^n.ZltZSLZ^ ta'^T. '}''' ^«- ^-' CXXVII.
the name and descn])tiou of' tho nersm, f,

'
P'o^'^Jod it states —

ceived such information (r). Wh^T^f °''l,'''^T ^° ^^^ re-
affidavit stated that '' tho tIefcndants.H!? "^« .above Act the
7«h Highlanders, ^-hich .sail rSnent /. ^^T'™^

^" ^^'^ ^^I^^jestj^s
for India, and deponent believe! 2,'""^°^,' °';!'^'''« to embark
fendant intends to embark with his In T ^°J'^*'

^^'^^ the de-
a Judge's order was obtahied on t "^Thohl'l'^f '^'V' ^"^'''"'V'
ntterwards, defendant's solicitor mado an .ffi l^^'."'^"''*

*« ^ail

:

upon inquiry at an army affont's if .,r>,,„
'^"ulavit, stating that

landers wei4 not under' oS Ir lE'l '?f
'^ '^tt High-

been intormed and believed that the 1; id
,•''''* /''^^""e^t had

India; defendant did not deny thS h; wL f •'"""V^'''^'''
^^en in

motion to sot aside tho order it^nf 1 n .^""'° 'inroad; upon
which the order was granted was nHmVf^- ^^'^i

^ho affidavit\m
it, and that no .sufficient gVoS was «),

""
T^'''''^ to support

Where defendant was anisted and ,>
"''" ^"'; ^'^^^cinding t (.)

intention of leaving England for ?wo no^^'^'-f *^'l*
^« ^^'i no

arrest was premature
(O": The affiZ- rshould

' T' ^'^"^ "''^t the
case above mentioned, show how the absence nf f""' f"^^P* "' the
materia Iv prejudice tho plaintiff intho^Z. l^"

''^tendant will
It was held that the repealed Act I fc

o^ r "-"/ ^ "^ ^'^ '^^tion.
every case of intended absence froin Ensland Jl 1 '" ^' ,"PP^'«^ to
theplamtifV, ,f successful, from havin" ovl 'r 't

""'""^'^ Pi'^vent
proper time («)

;
but that it diLoTZ^Ut^Z'''' ''^

f
^- '" ^^ tho

a steamer trading between an EnS port nnTVr^ %''''^P^-'»''^ "t"
about to depart on one of his regular voyages (.>)!

^^^"^burg, and

Statement that an Action is nendinn 1 TT, en ,

before the issuing of a writ'?S, "^^^3° ^f/^^^t may bo made statementmay be as well to state in it that i s ?ho' i? r«^' ?° "^^•^°' it that an action

Stafemeiit that the Defendnn^o ai
plaintiff /,, ty prosS^:7\^/^sr'^^i^^y ^^^>'^- ^^-
^pn'), requires tho plaintiff in idl ac ii ol f^T ''^^*' ^''^''t. 6

tor a penalty irre.spective of any con ac? . f* T^"''^^
tho claim

6atistaction of the Judp-n tlmf A ^ coiitiact only, to show to f}.o
England will miteSf p efm, Jo° ^^'"T- °^ ^^^ 'lofencZt from
of his action. In orderi^l? tUs tho° ^il'f'.^

"^ '^' P^ose utTon^^^esthe^e^^

«M.K,ed^nndert,hey,',J^E-

Statement that
the defen-
dant's absence
will materially
prejudice the
plaintiff in the
prosecntiou of
the action.

Farh,-, B.
"^ v\. uol, per
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Paut XVI.

JlUilt.

By whom to

be sworn.

Before whom
to bo sworu.

Wheu to be
sworn, and
duration of.

Arrest of Defendod he/ore Jmhjinod.

way of (Hscovory or viva voce, as in this caso only can the pliiintilf

1)0 ])rojii(li('0(l within tho meaning of the section {z). Ai.d it is not
sufficiont for tho alliilavit simply to stato that tho (lotVndiiiit is a
material witness, but it should stato why his prcsoncu as u witno.-s

is material, by showing what he is required to prove and vhv lijs

appearance is necessary (<().

Jurat,']—As to tho form of tho jurat, and as to the effect of an
interlineation or erasure in it, see Vvl. 1, (Jli. 4Gu (i). Wlmro tbu

jurat was not signed by the Judge before whom it was sworn until

after tho order was made and acted u2)on, tho C'oiut -et asidu the

proceedings for irregularity (c).

Mode and Time of Swearing.

By mliom to be SK'orn,]—Tho affidavit as to the cause of action

may be made either by tho plaintiff himself, or by one of .st'ver.il

plaintiffs (</) ; or by any other person (e) who can swear jiositivi'h-

to tlio de\)t or cause of action ; and if made by a tliinl person, it is

not necessary to state any connection between the deponent ami
the plaintitf (,/'). Tho affidavit as to tho other facts nwi'ssary to lii>

sworn to can be made by any person who is able to dep>)so to thorn,

Before (5 <fc 7 T. c. 85, s. 1, the person making tho affidavit must not

have been convicted of any infamous crime which would Juivo ren-

dered him incompetent as a witness (</) ; but since that Act this, it

seems, is otherwise.

Befvre ivlwm to he sivorn.]—Before whom affidavits may bo sworn
see Vol. 1, 6V(. 4(j(). It may be here ob.served, that an alli(la\ 't mado
abroad must contain all tho re([uisites of an affidavit to arrest mado
in this country (//) ; it should also, in general, show that the anionnt

sworn to is British sterling money [ante, \>. 14G9).

When to he sworn, and Duration o/.]—The affidavit may he sworu
before the issuing of tlio writ of summons (/). It .sjieuld not, as a

general rule, be sworn long before tho aiij)Hcati()n to the judj;e for

the order to arrest. The Court, before 1 A- 2 I', r, 110, consiilemi

a year tho extent of time during which the affidavit sliould be con-

sidered as effectual, upon tlio presumption that the ilebt has been

paid during that period (/.). The same rules would .--till apply to

(.-) Day's C. L. P. Acts, 4th ed.

407. See Yorkshire Engine Co.,

liiiiUcd V. Wruiht, 21 \V. li. 15:
Hkdiv V, 7>( '/<//; L. R., 8 Ex. 214.

(«) Per Ltprx, J., Vonicdij Opera
Co. V. C/ir/<; W. N. 1879, 213.

(i) See Old. XXXVIII. r. 12, ante,

p. 405.

(e) Bill V. Ihimeut, 8 M. & W.
317 : 9 Dowl. 810.

((/) tSwaijnc V. Crammond, 4 T. R.
176.

(f) See 1 & 2 V. c. 110, s. 3, and
32 & 33 V. c. 02, s. 6.

(/) liaUidaij v. Imiccs, 3 Biiig. N.
tiliort v. CitDiphclt, 3 Dowl.C. oil

487 ; 1 OjiIp, (>n ;
/'*>//;>• v, l,t'>iljriit, Tidd, Xpw I'rac. l'J."> : II

Taunt. 231.

(//) Xieliullsx. Ti' //i/li IIHf I/. Hamis,
79. And see U'nlLii- v. J-iiirmii. 2

Str. 1 149 ; Cowp. 3. But see I'urt v.

IStrorl.iiii, 4 I), A: K. 144 : llun-lajw

Soiiierx, Barnes, 110: Ihiris uml

Curler's citne. 2 Sall<. 401: Itlitml v

DriiLe, 1 Chit, Hop. l(i.).

(/() Xe»bitt V. /'*/«', 7 r. K. 703. ii.

(i) King V. The Queen, 14 Q. B.

31.

(/,•) Collier v.nuflm; 2 Stv.lilO:

Taylor v. Slitter, 2 Se. 839: Uomylni

V. Maitghaii, 2 C, M. A: R. 034; 4

Dowl. 403; 1 T. & 0, 40; 1 dale,

34.5 : Jlitrt v. Uireii, 1 Dowl, OIH

;

// V. Jrri-i^.

1 B. & p. 1 : Andrioni v. Moraon, 4 1 Leg. Obs. 30: DoeA. Clark v. A/'//-
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tho section [z). Ai.d it is init

<tato that tho (lofcnduit i.s;i

vhy his prcsoncu as a witms-i

luirod to prove and vhv hi.

it, and as to tln^ clicct ot'aii
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it as to tho cause of uctiou

limsclf, or hy one of sever.d

(e) who can swear jiositivoly

niado by a third person, it is

between the deponent ainl

10 other facts necessary to ]u>

ho is ablo to dep.ise to"tliem.

nakingthe affidavit must not

;rinio which would liave ren-

) ; but sinco that Act this, it

horn afFahivits may ho sworn,

iorvod, that an af[ida^ '.t niado

of an affidavit to arrest made
3neral, sliow that the amount
'.e, p. l-iO'J).

—Tho affidavit may he sworn
Bons(/). It slujuldnot, as a

! aii]>Iication to the jud^'e for

m f (t- 2 V. r. ilO, considered

1 tlie allidavit should be cun-

)ti()n that tlie debt has lii'fn

10 rules would .still ajiply to

,ut. m.
/) A'ir/iolhv. Tiil/i/hKiili/.Bames,

Aiui SCO IViilb'r v. Fi(iri«ii, 2

f 14'J; Oowj). ;i. Biit.spe7V//v.

1(7.7(7/, -1 !>• A-' If- Ml : U<inhj\.
cri, Barnes, IIG: Jhivif iukI

?(;•'.« cfsi; 2 Saik. 101 ; lllund v

/(, f Chit. Hop. 1(1.),

i) .Xi'xbitt V. /''/"'. 7 T. K. "03, n.

) A'(//r7 V. ni' Q'nrii, U Q. B.

•) Goin<'r V. Jliif/iii; 2 Str, 1270

:

/or V. AV((<(V, 2 So, 839: Jlniiifliii

luiighai, i C. M, k E. G.il: 4

\-\. WA; f T. ic G, 40: 1 (iiile,

: Hurt V. Oiirn, \ Dnwl. «il

:

1, Xow IVac, IL'.'. : JtH! v. Jrrr:>.

!•'. Obs. 30: Dofd. Clark r. soil-

Jwhys ()r,hrto Arre/it.

tli.it part of tho alTuhivit which sf..f,.= m
.statements that tho defeudu d o,

', T^'^^'^'^*;""'
'^"^ th.

apprehonde,!, and that lii.s abso ^co f ,
'''/" /'^"."l"'"' unless

prejudice tho plaintitt in tho p o ec •

n"* J" l!"'^ 'W^^ '"'^terially

1477

f'rr. CXXVir.

jaeiuiun. Lue pnunuit m iho pro.socution of «,V- """''''>'
course, bo sworn to at, or shortlv bnfnr ! V I-

^ 'i<'fi<)n, nuist, of
for tho order to arrest. ^ ^°^°'''' ^^"^ t"^« of tho application

Sect. -i. JmVjes Order to Arrest.

PAOE
irk)i anil to whom appliedfor . 1 4 7 7
Fiii'in of Order 1477
Indorsements on 1480
Concurrent Orihrs jjgj
^"''^ 1481
I'rarlieal Direclions as to ob-

taining the On/.r, ,j-f i.j8i

71 J PAOE
l^uration of the Order

j^a,
I>efects in, how and ivhe>, tn/.en

advantage of _"'
^^^^

Amendment of j^ ,,

Action for maiicioiislg obtain-
""''

148.3

When and to whom apnlied far 1 i? ,

'fe, p. 1449 et se<j., it can bo ffatho'iiTunZ. Tu"!
'•''' ^°"" '^^'^tod

defendant can n,nv bo arrostcnl Soro fi .,
-^^'^ ''•""nstancos a

arrested by virtue of a Judgo',s ordei thi i. ,--"^^V^''"^'
^^^ '' '''

apphcation.
° "^'' ^^'''^ is made on an ex i)arte

By;?. ofS. C, Ord. LXIX r 1 < \
the Oth section of the Debtor.. Act, "iSGO f^hiT^\H '''''°''^ ""''^^i'
No. m ni Appendix K., with .such vn^" f

'''•^'^ '^" i" tho form
require

(/) ), shall bo mido upo aflhlS n1
"' ^"'^"''^•^tances ni.ay

ondant may at anj- tinro aftJr "rr '1 p^tt ?heT'' V
'^"^ '^' '^-

to rescind or vary tho order or to bo ifseb L°i f "''* "'' ^ J^^ge
such other relief a,s may bo iu.st " Crn /> 7.^ ^T ''"stodv, or fbr
Tho application for tLS%ho4lnT;f?'^^ '^{- ^' ^««'^ '•• «)•

summons has been issued(,«)T but ii mav b
°
"'i' i!''}'^ '^ ^^"t of

ho3 been served M. It «««„,« f 1. 1. .v "i'^^ ^ ."i'«'*^ before tho writ

When and to
vvliom aijjjlied
for.

hos been .served..). It seVisth^tiC'Ij'^S'^ before the wr^
tho cause are stayed for a ce, t nf f "^T,''"

^''''^^^''

>i.ch time has expiid obtain I'i'llT'''^' Pj'""tiff

pi'oceediu2rs in

cannot until mich¥reIaTe7,S o£in af'? ^T'' ^'v^^^ant, the obtaining such order'Cg a^o '

^din''-"
'^t'^ofend-

rhe application must bo made to a Jndl nf nu^ V'
*^« cause(«).

tho Court (0).
*" ^° ^ •^"'^ge at Chambers, and not to

Pormof the Order. l—Thf^tn-rr,^ ^ti-L , .

APP. K. No. .30 (whiih see ar;it ? 762)^^"'^'^ ^^ ^^ "^^ '- ^- ^°- "^ the
The order directs the sheriff to r^Xf\l ^' °'der.

^e-e tho Debtors Act. 1S0^,1ST^^^tt bJdStS

W32&33V.-C.62, s, C, ante, tJra. LIV. r. 12, ante, p. 1403.
'
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Paiit XVI. the keeper of the (iuoon's inisoii for tlio purpose of enabling him tu
~

detain a priHonor ill his (uisto.ly (/)).

The parties' Care should bo taken that tlie i)artioH' names be inserti'd concctly

names. j^ the order, •whieli should bo properly intituled in the ?iiuso ami in

Of plaintiff. the Court in -wliieh tlie ucticm iw pondiiif,'. Where, In'tuic tln'

l)(!btor8 Act, lH()i», tiu) allidavit of debt auscribed the iihiiutill' ui

'• W. 15. the younj,'er," but in a cai)iaH ho was called " W. li." only,

his father bearing the samo name, and residing in the .siune town iis

himself ; the four* held tliat the writ was bad ('/).

Of defendant. As tu tbo defendant's names, see the observations niado ((ii(c,

p. HG4
Disthargcof Before the Deltova Act, lH(i!», iftho ease was not within thostatuto

defendant or rule referred to (iiitK, j). M().'>, and tlio defendant was arnstwl on a

arrested by capias ])y initials, or by a wroufj; christian or surname, (ir without a

wrong name, christian name, the Court or a J >idf?o wouldordorhim to bi' ilischargid

out of custody, or tlio bail bond (if any) to be deliveivd \ip to I'o

cancelled (r^ ; unless the namo were idem sonans(.s), or dufrmlant

had on several ocrasions pjono by the name by wliiih ho was

described (<), or had ropresontod such name to bo his ii'alonoi"), or

had waived the objection by execntin;:; the liail bond, orimtlin^'in

bail above. The summons for this ])urp()S0 must, bet'oro 1 i(: t I'.o.

110, liave been made or ti-kcn out before defendant had jmt in

bail (a-), or before nn undertal-iiif; to put in bail [y), or, as it soems,

before the time i : jnittino; it .n luid elapsed («), and, at all ovonts,

before he had obtained time to put it in(((); and it would ,-eciii that

1 <fc 2 F. c. 110, a. (), made no diiferenco in thi i respect, for though

the words of that section were " ut niiij time after such arrest," yet

it would seem that the defendant might waive the bonoht of the

statute, just in the same way as in tlio above-mentiraod cases he

was held to have waived the common law right of ai)iilyiiig to bo

discharged (h). The Court or a Judge would generally, on making

(/)) Edwards v. Holier Isnii, f) M, &
W. 620: Jtichards v. J)tspriiilr, 1

Dowl., N. S. ;i84 ; 9 M. & \V. 459,

where the plaintiff was saiiig as u

public officer.

(«) lliltoH V. ('lapihrto)i, 9 M. &
W. 473; 1 Dowl., N. S. DSli. An
amendment, however, was allowed.

(r) Ladbrooke v. J'/iillips, 1 11. &
W. 109, decided since H & 4 W. 4,

0. 42, 8. 11. And see Callum v. I.er-

soti, 2 Dowl. 381 ; 2 C. & M. 4()()

:

Smith V. Iiiiies, 4 M. & Sol. 300;

liei/mlds V. Uankin, 4 D. & A. 530:

I'drker v. Jient, 2 D. & H. 73:

M'Beath v. C/mllerle;/, Id. 237

:

jrUks V. Luroli, 2 Taunt. 399.

(s) Ahitbolx. Iknidittu, instead of

Benedetto, 2 Taunt. 401 : JIumait v.

Tidinarsh, U Moore, 231 : Diekeiisoii

V. Bowes, 16 East, 110 Ji. v. S/iiike-

speare, 10 East, 83. Seo v.

fUitnc.lls 1 Chit. Eep. 050, \\, ; Mae.

domld V. Murtloek, 2 D. k L. 903 ;

14 L. J., Q. B. 244.

{t) Walkers. iriUoiitffihi/, QTimut.

530; 2 Marsh. 230: .V<siwr\. Hertz,

3 M. & Sel.4o3: Xcwt'ih v. Maxiall,

2 0. k J. 215 ; 1 Dowl. o\b.

(«) Moryuii-i v. llriiliHs. 1 B. & A.

Olt. And SCO linuinkiil v. Hobtrtm,

9 A. & E. 846, per DeniMii.C- J.:

Fis/ier V. Mntjiimj, 6 So. N. R. 602,

per Vresuwell, J.

\x) Minroy v. Huhhart, 1 B. k P.

647. And see Clark v. lUika; 13

East, 273 : Mole v. I'tuth, i Wils. 393.

(v) Jlollidaij V. Luves, 3 Biug.

N. C. 541.

(z) See Titeker v. ColcnaU', 1 Dowl.

574 ; 2 C. & J. 489 : Fnicij v. 7^;/-

lett, 2 Dowl. 708 : Fuinitf v. Stubs,

4 Dowl. 125. And per LttthMe,i.,

in Newnhum v. Uaiimnj, 5 Dowl.

203.

(a) Moore v. Slockmll, 6 B. & C,

76 ; 9 D. & R. 124 : JlinMlv.Max-

veil, 16 East, 1.59. And see HmUh

V. Patten, G Taunt. 115.

(A) ISaijars v. ' 'oneami, 5 M. & W.

30; 7 Dowl. 391, uoiu. !Shwjm v,

('vlieaiiiinii.
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10 was not within tho statute
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3in sonan.s(-s), or ik'tVndant
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mo to bo bis real one(»), or

tho bail bond, or iiutlin;^' in

loso must, bet'oro 1 d':
>

\',c.

)foi'o defenihint had ]mt in

t in bail (;/), or, us it soonis,

ipsed (x), and, at ail ovonts,

(((); and it would seem that

i in thi 1 respoL't, lor though

time after such arrest," yet

ht waive the bouefit of the

3 above-montii iU'd cases ho

.aw light of ajiplyiug to bo

vouhl generally, on making

2 Marsh. 230: .Vrsi v:r v. Heriz,

& Sel.4o3: Xiirtnh v. Mtawcll,

6 J. 21o ; 1 Dowl. olo.

I
Muryitii.i V. bndiKH. 1 D. k A.

And SCO Jlnomltill v. RobirUm,

Ik, E. 840, per Dfiiiinui.C' }'

n- V. Mnijiiai/, G Sc. N. R. 602,

Jir.sswi'/l, J.

1
Mtm-dij V. Ilubhnrt, 1 B. & P.

And sec Ctiirk v. liuker, 13

, 273: J/(//cv. /V//(/',2\Vils.393.

) JMlidni/ V. Idim, 3 Biug.

!. 541.

Seo Tnch'y v. Colcmite, 1 Dowl.

2 C. & J. 48!) : Fnlei/ v. IM-

2 Dowl. 708 : Fuinnf v. Sluhn,

iwl. 12.j. And per /.!«W('/<', J.,

Viuiiham v. ILannaij, 5 Dowl.

) Moore V. SlochcM. B. k C.

a D. & R. 124 : JliiiMI v. .l/".i-

, 15 East, 150. And see Himth

(i/ti'ii, 6 Taunt. 115.

) tinqars v. ' 'oncinicn, 5 M. & \\

.

7 Dowl. 301, noiii. tihuijdia v,

(uninii.

Jitfh/e's Vrihrti, Arrest,

tho order to di.schargo defendant or to nnpnl tT,« i -i t i

It' tlio ihitendant sign tho securitv in tl,r> f-.n i

is descriliod (though impi.ope,dy)^;;\,;;: olSof'SrT^iS^tllSin general 1.0 prochuled troni getting hi.s discdiargo out ,^ e.'^todor caiicoUiug tho .security; but not if ho siL'ii it livT" V •^'

doscrihiug himself also as arrested by an Sdm dc4 •

i
?;'\

'"''?'

tho wrong one, whicdi is tho proper wv nf«;.,-,^" ^""' ''^'

whore tho defendant is described ?n the ''or lerl^''/^
^° "''""*^''

Before the Debtors Act. 18«.,, t^^^^dZ^!^ t^^'^.^^lregular bail-bond, on a writ of canias mnvnUr .u \ -^ Mgned a

"Messrs. Llewellan and Bolehiei- '^Xo Sd^' 'w"^' ^^''\\l^'
irregularity of thoir description in thrw, it.)

'° '"^'"'"'^ *^'^

If a defendant was arrested on mesne process l,v .,„,.„
ho migh maintain an action for false rSnmentf"^ ??,°'
.*eritf or liis oflicer,,, or anyone interfcn i i^fhTaLst f"

T* 1^1
not so u commonly known by tho namo bv udi o^ h\ ^ ^ ' J'"^
his real name (.], L- if ho had\-epres nTed tL';tn ^^r.^ffr^'^realone(/), or if it wcro idem sonans [see a,2viriH^'rh -° '"1

or a Judge, m di.scharging defendant out of cu ^dtX f^
..^"'"'^

nomor, usually restrain hiri from brin-nn^^ anv
'

ct -! J''
retusetogivohimtheco,stsofthoapplicado^. ''"^ "'*'""• °^ ^^'°

aeems, bound to exoe^uto it(,). AndTseemMLfi tlSf}'^
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Ctt. CXXVII.

Signing secu-
rity liy wrong
n.'une, a waiver
ol irieguluWty.

Action against
sheriff for an
arrest in a
wrong name.

Sheriff not
bound to exe-
cute process
where defen-

(.) Kingston V. IJfwelli/u, 1 B. &
B. .)29; 4 Moore, 317. See Tni/lor v.
Rutherman, 6 Moore, 264 : Like v
A-//-, 3 Bing. 200; 11 Moore, 57."

OniMl V. Smith, 1 M. & P. 24
lieymhls v. Ihuikui, 4 B'. & A. 530 :

{<"•<( V. BcHt, 2 D. & 11. 73:
M'lkath V. ChattcrU;,, Id. 237-
0mm V. Barher, 1 'Dowl. 125

•"

MoKeH V. Colvmaii, 2 B. & P. 466
•'

L'!-'^'"';<f'>f''^''fo/k, 4 Taunt!m. tiiiHt/imiiy. Smith, Barnes, 91;
Allies 462: Stroud v. Gvrrarri, {Mk. 8: Mtredith \.lMijcs, 2 N. R.

(</) /wA V CoffAw, 3 Dowl. 678;
-A?f'^R-W6; 1 Gale, 130. See

shenif arrested tho wrong man, who
raid the money and afterwards re-
covered it from the sheriff.

W«/J<rr/y,« V. CTf>s™, 8 East,
il^.Lok V. Ihiuhoii, T. R 234-

588;
'''"''"" ^-- '^"(jmy, 6 Sc. N. R.'

rM^ ^^^"''ff""" V. fl/(''/9M, 1 B. & A
» A. &. Ji. 846, per J)e„ma,i, C. J
V;'7,

^- -^/^^''''''flw/, 3 Camp. 108-gMrr V. WUlo,>;hby, 6^ Taunt:

V V'T'^'^'J ^- ^^"''^''•t'^on, 9 A. &
fi7S . 9 ^ ^^i"-'i ^- ^'"'''"'^ 3 Dowl.678;2C.M &R. 196; 1 Gale, i;iOAnd see Cole v. Himhou, T. R234 ; i/^oy, V. i;««/,, 2 Sc. N. R. 86*

A fi/?"""
''{'"^''"* V-

^'''"^i"'*. 1 B. &
,^',1,7' ,1* seems doubtful whether,
If defendant had gone on one occa-
8.0U by he name by which he wasdescnbed m mesne process, The
TW K

^"^
'"""i^

to
"^
execute it

1 hat he was, seQliruiuskill v. Itobert-

y/nfl'^c,, IB. & Aid. 652, per HoL
royd, J. He was not so bound if thedefendant was described by a wron^

SVif"'? \^!?'
*h°"?5i the sheriffmight be justified in doing so, as ifdefendant has misrepresented suchname to be his real one : Mornamy.

'."ffe^,iupin: A'ciMtr v. Ti/rre// 2
,?p",''

•';; i'l^
^"' 'f defendant be

described by a wrong namo in final
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PAIIT XVI.

(liint ia (lo-

scribed by
wrong immo.

Chanictor in

which parties

HUO, &c.

Defendant's
addition.

rhiiutiff's

rosidonco.

Where several

dofendauts.

Eetum of.

Indorsements
on.

Arrest of De/etulnut before Jinljinetit.

in a case whoro ho is not bound to oxccuto an onlor to am-^t, liy

rourson of (Ict'ondaiit boinj,' doscribud in it by a wrong iiaiii.', iIom',

ho is not bonnd to dotuin him (/).

If tho plaintitt' is h\uu<x or tlio defendant is sued en autro didit

(as oxocutm-, udniini.stntt.)!', assignee or tho like), it scimus that it

IS unnecessary to state in tho order to arrest that he is so suing,

though it may bo as well to do so {k).

No ttiliUtkm need bo ^^iven to tho plaintiff nor to the dciViiilunt in

ordinary cases (/) ; but if ho have a name of dignity, it should, per-

haps, be stated (m).
_ , . ,

It is not nocessarj' to givo in tho order to arrest itself any

description of the {ilniiitiff'a residence ; such descriptimi, how-

over, must {hi/ Ord. LKIX. r. 2, in/ru) be given by an iiidorsi'-

uicnt on tho order to arrest, when obtained by the plaii.titf in

person.

^Vhero there are several defendants tho order to aiivst may Iw

made against one or more of them, as tho Judgn thinks tit; 'ami

there is nothing in tho form of the order to arrest to show that

defendants who are not to bo arrested are to be incutinnid. It

seems, however, to be safer to mention them, for the puiposo ot

identifying tlie order to arrest and tho proceedings thereon with

those in the action.

The order to arrest does not specify any particular letmn

day («)•

IndormnenU o;*.]—By Ord. LXIX. r. 2, "An orih'r to anvst

shall before delivery to the sheriit' bo indorsed with the iilauititl's

adeiress for service as required by Ordi'r IV., Kules 1 and ± Con-

current orders may !» issued for arrest in different counties. Dv

sheriff or other otl'icer executing the order shall bo entitled to the

same fees as heretofore " (o).

An irregularity in tho form of this indorsement may aftord a

ground for sett ii'g aside the order, oi discharging the defendant, or

cancelling the socurity ( v).

It would seem not to be necessary to indorse the place of abode

and addition of the defendant (7).
. , • .,

As to tho necessity for the olticer making tho arrest indorsing the

true date of the arrest, see Ord. LXIX. r. l,po3t, p. 1401.

process, the sheriff must execute it

provided it correspond with the

judgment : Jiceres v. ^S/afcr, 7 B. &
C. 480. See ante, p. 79G.

(() Morgans v. llridgen, supra :

BrwinhiHy. Robertson, supra.

{k) 'J'liere were conflicting deci-

sions on this subject before the

Debtors Act, 18G9. See Itsley v.

Ihleu, 2 C. & J. 330 ; 1 Dowl. 310

:

Ashuorth v. Hi/al, 1 B. & Ad. 19:

Marzetti v. Joiiffroy, 1 Dowl. 44:

Mancntu v. Stuvons, 9 Bmg. 400 ;

IDowl'. 711.

(/) SidPty V. Bingham, at Cham-

bers, 20th June. ISiiO, Coleridfic, J.

(//() See Ti<ld, Sup. N. P. 66.

(«) See Jloi/i/s'))! V. Mce, X. & M.

302 ; 3 A. & t. 70').

(0) Cp. Beg. Cien. M.T. 18C9, r.6.

See Ord. IV. rr. 1, 2, ante. Vol. 1,

pp. 22G, 227.
, , ^ ^

(p) See Cook v. Cuoper, 1 A.sh.

G0.5: 2N. &P.GU7: J'lnek v. Mm.
9 M. & W. 342 : 1 Dowl., N. S. 380.

(o) See llo(l/it/d\. Vniliiwre, 5 B.

& Ad. 1095: i'larki- v. rulmer, 9 B.

& C. 153 ; 4 M. & B. Ml
:
A'""'"*

T. ^yai;T,ct/, 1 uvw.. '• • "

Wooler, 29 L. J., Q. B. 129.



ore JlliliJinOit,

:ocut() ail orilor to anxst, liy

\\ it l>y u wroii}^ liamv, ilu -v,

ondatit is snccl on autre droit

or tho liko), it Ni'oms tlmt it

to arrest that lio is so suing,

liutitt' nor to the (Ict'ciiilant in

lino of dignity, it siiould, pcr-

order to arrest ituclf any

ICO ; such di'scriptinn, how-

'"rrt) ho given hy an iiulorse-

obtainod by tho plaihtill' in

s tho order to avrrst may Im

as tho Judgi' tliinks tit; and

order to arrest to sIkjw that

ted aro to be ineutiinii'd. It

tion them, for tiie imrjidso nr

tho proceedings thcruoa witli

)ecify any particular return

l'. r. 2, "An ord^r to arrest

9 indorsed with tlic iilauitill's

h)r IV., Itules 1 und '1. Con-

st in ditVerent cnuutics. Tli>'

order shall he entitled to the

lis indorsement uiay afford a

' discharging the defendant, or

• to indorse the place of abode

laking tho arrest indorsing tho

A', r. 7, post, p. Hill.

jrs, 20th June. 1839, Colmdgc, J.

()ii) Seo Tidd, l^up. N. P. 06.

(«) See Jliif/i/i'Vi V. Mce, a X. & M.

)2 ; 3 A. & E. 7(!').

<u) Cp. Heg. Ueii. M.T.18G0,r.6.

ee Ord. IV. rr. 1, 2, ante. Vol. 1,

p. 220, 227.

(«) See C'oo/i v. dioper,! k.kb.

0,5 2 N. & P. GUT : ^VorA' v. rxehm.

M. & W. 342 : 1 Dowl,, N. S. 380.

(n) See Bodfit III v. I'ailiiwn; b B.

; Ad. 1095: r/<(/7,v v. iWww, 9 B.

C. I'i3 ; 4 M. ic R. Ml
:
i''"'"'*

. I^anr.cJf, i iJvwi. '• ••

Vookr, 29 L. J., Q. B. 129.

Jiufye'^ Order to arrest.

1181Cimcurrent Orders.l—Concnrrm^i- „„i .

anestm ,h|reu.,.t cinti„sTX! ^inil^.i;", T°'? ^''^ ^^ C„. CXXVII
when) It isdouhttul m which of 8ov.,.,i / I-' ,

*'"'' "* 'i-^iml -t
to be foima. But tho dofoudant it sLrr'f'r \K" ^"''^'"^""t is Co'.eurreut

costs of tho order upon which hSi;arrestea(;) ^'''^^" ""^^ to tho
"'•'''"•^•

Costs.]-hy Ord. LXfX. r 5 " TT„ln *i.
costs of and incidental to an .n-der of iZt 8^^^^ °"\°™-''' ^'^^ Costa.
cause." [ISee post,

I), um.)
^ mi use snail bo costs m the

I'rudiml Dintdions us to obtainiu,, fi.n r> ,

a Judge's order for arrest.
."'

"! 7 .t ^ ?/::;
'^'^•^-T" «^tuin Praefioal

uide, Ivl. 1, J). 214 H seq. This need If i
*""^',"""« "« <Urtd,d directions aa

ik/mdaut is arrested (t). Then JLlrl ll
"''''''''' ""''' «y^'-'' the, *<> obtaining

"3 innut.l o,d ante, \. \m t^siTt 'i'''™'"'^
oMid,nuts(n) ^^'^ ^^'^-^^

r, 14:<i (.r). Take ihL toaJdi'lu £Z,'"" Z '^^'^''"'^ "'''''

km, und if he thinks them sn/^il^ he ± ] T '"^
I'""'

^'^'''-^^

deje.ndaut {or an,, one or more of tllcdl^^^^^^
""'^'^ i'"'t the

be arrested until he ,jice secnritn Zli"'^,^'^^^^^^^^^
C"«" 'nay he)

mnomd claimed in the action (,A 1,.,,,!
'" p." '''/",'

f> ""< ejxeedina theamount claimed in the action (,/\
" ItrawZT "''","' •""' '^••-Cn-'Hay th<

nust he indor.d withtht'.
'.hrylehveri, to thithe

Thenjiiilauits are h^

f'^'-ijtja' order must he'}n2]r:n/ ^vifi.'fi,:- .-. , ., ^.- w.o
Onl. LXIX. r. '2 {supra, p. Ms(, Vr J''' J""^"^"/'"'^ re,/nired h„
mmornnda and indorse r ', fj\ij,t^''''''i'll 'i/ ''^ indndin,, the
'k'd{z). If more tba.. „., d&nlTi'r ""^ '"-'•'''' ^'^ the difen.
Jin as there are ,/, r. ndads^TeZVthe^^^^^^^

'"''";"'' '''''''' "^ '-'"^
</''' sheriff's office, or at his de^Zl's in /o /

"'"^ '1'^ "'' '"/"''' ""^

aeade the order. The sheriff'JZr iU^^T^ 7") 'J'''''''"'"
^'^

proceed as pointed out post, p. 1483 if2 ^'" '^'f'^dant, and
orders may bo issued. ^^ '^^"^^

^''i"-", concurrent

Duration of the Order 1 Thn nrA
mlendar month from the date of ?UucSdt.> tlT'i'''^"'^

^"^" ""« ^^^^'ation of
and i..f afterwards («).

"^
' ''^''^^'^S tho day of such date, tho orde?.

fe£Sl;£S^^ defect, will
^tieed that Urd. LXIX. r. 1 Ouitel ufA ^ ^^''^'S"!'"'- It will bo

.

'^''•>«1 to to be adopted. A^J m u tJrii'lr
" ''

'
*''^' *'°''"^ "^"''-^"^

ndorscnieuts is not, t would siemn ''""f"" "' th. order or
L'onrt will take notice if tlioo,r !' "'^^'ul'irity of which tho
And where the ^vri under 2 F 4°

'^".ll?'
''^^'' ^'"^ ^^^InJ^

^^ ^^all ho found in y<^^J^ir£^^rj\^^J-it!^

Hefects in,

how and when
taken advan-
tage of.

What defects
uinnaterial.

of capias '

'' *° «0"<=urrent writs

^W &e.i«yw V. Coppard, 3 M. &

lil^i'^J.
";*"''' 8 Dowl. 370.

S-ethawl'!l''7'*'
'"'^y '•« «^°rn

See ante, p. 1475

N.^K.m.^"-^''^ ^- '^"^"^'-o'' 8 So.

m^Son*«'*°™'Chit. F.,p.7C2

5 c
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Justification

under a writ
of capias if

not set aside.

Amendment
of.

Ai'rest of Defendant before Judijmi'iit.

&c., it -was held not to bo so dofoctivo an to warrant tlin Court

in discharging defendant from custody (r?)
; and tlio sami' was

held where the words "the" and "by" wore omitted in tin.,

copy served (c) : and whore the word Middlesex was by mistake

written Middcsex (/). These decisions as to hiunnfifmi defouts

seem to be equally applicable to orders to arrest under li'.' ,^ 33 r,

c. 62.

If the order itself is irregular it may bo set aside {</). Onl. LXIX.

r. 1 {ante, p. 1477) specially provides that the det'oiuliuit shall liu

at liberty at any time after the arrest to apply to ri'scind (jivaiv

the order, or to bo discharged from custody, or for suikntlKTreliLi

as may be just.

An application to sot aside tho order for irrcgiiliiiity iiiu>t k
made in a reasonable time, and, at all events, before the dcfi'iulant

has taken a fresh step after knowleilgo ot the irrej^Milarily (A), A
defect in tho order which renders it only irrogului', is ii'i ^'(.'iioial

cured by defendant giving the security reciuired by it, Xc, (1), If

tho orcjleris void, which, as we have seen iiiiti\ p. MSI, is snuit'tiiiies

the case, and not merely irregular, the defect cuuuDt bo \viiivwl,

and advantage may be taken of it at any stage (/,),

It maybe as well hero to observe, that in an \\v\vn\ I'difaLso

imprisonment for an arrest upon a writ of ciijiias issued im an

informal affidavit, the defendant might justify under tho writ, if it

had not been set aside (?).

Amendment of.']—li seems that tho Court or !i Judge may allow

to bo amended a defect in tho order wliicdi does not romlrr it

void (?)i), if plaintiff's conduct has not boon oppres.sivv, mid doft'u-

dant has not suffered by tho defect («). Where, before tho IkUon

(d) Sutton V. Burgess, 3Dowl. 489;

1 Gale, 17.

(() I'ocuck V. Mason, 1 Biug. N. C.

24;).

(/) Cohio)! V. Ihrens, 1 C. M. «fe R.

833 : ovciTuling IMijlciiison v. Uodg-
kiiisoii. 2 Dowl. 535.

{(/) When tho Court will allow of

an amendmeut, sec infra.

(A) Within wliat time an irregu-

larity must in general bo taken ad-

vantage of, see Vol. 1, Cli. XLII.

See tiaqars v. Convancn, 5 M. &
W. 1 ; 7 Dowl. 391, noni. Shiiffars v.

Co>ica)inon. See per Littlnlali; J.,

Kcwiiham \. Kuiiiii/, 5 Dowl. 2G3

:

Fir/ri/ V. Ralktt, 2 Dowl. 708

:

1'owiics

V. Sl'ohrs, 4 Dowl. 126.

(i) Jl'idtlriiwlon v. Charlton, 1

Str. 155: Wimm v. Finch, Banics,

163, 107, 415 : Fox v. Money, 1 B.

& P. 250 : Davis v. (hnn. Id. 344

:

Green v. Gla.ubrool; 1 Biug. N. C.

61G ; 1 Sc. 402 ; Moore v. Htuchwell,

6 B. & C. 70 ; 9 D. & R. 124 : Ilolli-

du\i V. Laus, 3 Biug. N. 0. 541.

(X) See llallantune v. Wihon, For.

31; 2 I'rice, 0: ''rnyhu- v. I'h'tUipn,

3 East, 156 : Kobirts v. Moukhouse, 8

East, 547 : Ushurnf v. Ttiijlur, 1 Chit.

llei). 400 ; (Imm 1/ v. Jliij)kuMii,

3 Dowl. 189; 1 C. M, & K. 587

;

IldHHon V. Shiir/:/i 1(111, 1 llnwi, 18.

As to tlio (liNlini't 1(111 lii'twa'ii pid-

ceediugs wliicli a re void and ttii'se

which are nienly iri'rjridar, see Vol.

1, Cli. XLII.
(/) Itiddrll or U'tildrl V. rnhmnii,

3 Dowl. 711 ;
2('. M. &!!. ;;0. 8oe

I.uck-v.AshtuH, IS I,.,F,,(}.]!.77,iiir

Co/rridi/r, J. '1 lie slii'iilV may justily

under a writ that lias liccii sii asido

for irni/ii/iiri/i/, llMiiij,di not aiukr

a void writ ; sco \wv I'lirli', 1!,, In re

aiaffoii, l.nudla\, I M. A: W.^ui.

(ni) .See Kcnwiirl/ii/ v, hpiniitl, I

B. ^ A. 2HH.

(n) J'/i>rk V, r,i(/un, M. & W.

342; 1 Dowl., N. S. 380; Mmr, v.

Mai/an, 10 M. \-W.ll'i: Itiiiii'ii

w

Jlriiiv, 2 1). & L. 21(1. Sec Jlilhii v.

CliijjjHtiun, 1 Dowl., X. S. liSC; i)

M. it W. 473, wliorc u caiiias issuod

under 1 X' 2 V. c 110, s. 80, was

nllowcd to he airii'iiili'd by inserting

the word " jiiiiinr" iilti'i' tlio iilnin

tiSY'a iiiiiii'-,' f.) innke it corrcsprau

with the aflidavit.
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'^"'^^^^'^
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persons.

Who privi-

leged from
ari'est.

Writ of pro-
tection.

Parties, wit-
nesses, 4:0.

connected
with a cause.

Arrest of Defendant before Jiuhjinent.

Also, if dofondiuit bo privileged from arrest, it would Ijo ex-

tremely dangerous, in some cases, for the sheriff to arrest him. If

an order to arrest wore to be made against a member of the Royal
Family, or against a peer, peeress, or member of the Ibmso' ot

Commons, the sheriff, by executing it, would render hlins(>lt' li.iljlo

to bo committed by tlio House of Lords or House of t'ciiuiiioiis,

respectively, for a broach of privilege. So, if the shoriiV wem to

arrost an ambassador or his servant, the sheriff and his otfieor, &e.

would be subject to fine, imprisonment, &c., bj' stat. 7 A. c. 12

{(tnte, p. lloT). But in all other cases of permanent privileni.' tlio

sheriff' may execute the order, without any regard to tlu; piivili'i.o

of the defendant (/*) ; and no action of trespass for fal.su iiapiison-

mont can be maintained against him for so doing (c). Also, except

whore a party is jn-ivileged from arrest by the (iu<-'eu's -wiit (if

proti'ction, the sheriff' is not bound to notice a party's temporary
privilege from arrest. No action lies against a .sheriff fui' uiTistiii"

a party ^\•hilst temporarily privileged fi'om arrost ('/). Xur does an
action He against tho .sheriff fur arresting a person after iiotico

that he 'was privileged rodeundo from attending as a witness before

a (?ourt of c(jmpetent jiirisdiction (c). If the slicritf, liowever,

detain a party after he has had notice of an order of tlie Coart to

discharge such party from the arrest, it seems he is liable to an
action (/). A sheriff' is not bound to arrost a party ])rivile,^'e(l

from arrost (as a witness returning from Court (,v) ),
"
Unless the

party arrested claims his privilege, ho is in legal custody, ami

the shevilf is bound to detain him (A). If a party is iniproperlv

arrested whilst privileged from arrest, ho may obtain his disebar>'e

iipon application to the Court or a Judge at Chambers (/). Sicjiost,

p. l-li)'2 et fieq.

Privilege from arrest is either permanent or temporary, Tho
permanent piivilogo of a party has been already considered, uide,

p. 1400 tt seq. We will now point out when a party has a tempo-

rary privilege from arrost.

'iho (iueon may, by her writ of protection, privilege any person

in her servico from arrest during a year and a day (/.•)'; l)ut at

present this prerogative is seldom, if over, exercised. If the sherilf

arrost a person thus protected, ho would, perhaps, bo puuisliablo

for the coiitompt.

Every por.son connected with a cause, and attending in tho

course of it, v>'hether compelled to attend by process or not (/), .such

(li) Liiiicumhc v. Church, 1 Salk.

1 ; Co. Lit. 131: Tarlton v. Fixha-,'!

Doug. 070: Crussley v. Shuw, 2 W.
Bl. 10H5: ll'iilsoii v. Carro//, 4 M.
& W. 592 : milters v. Jtccs, 4 Moore,
30.

(c) Tarlton v. Fisher, 2 Doug. 070.

And see Cameron v. Liylitfoot, 2 W.
Bl. 1194: Sherwood v. Jieiison, 4

Taunt. C31.

{(I) Magnay v. Bart, 5 Q. B. 381,

Ex. Ch. : Cameron v. I.inhtfout,'! W.
Bl. 1193: Tarlton v. Fisher, Doug.
671.

(() Burt v. Mayncy, infra: Maq- C. V. 24

my V. Hurt, b Q. B. 381, Ex. C'h.

If the aiTcst was a contempt of Court.

an uttacliiucut iniglit be awarded

against liim : .S'. C.

(./') Maynt(y v. Hurt, supra.

{il) Hurl V. Mugnuy, 12 L. J.,

Q. l3. 22,-).

{h) Magnay v. Burt, supra,

(() See Mayiunj v. Burt, supra,

per (.'ur. In ancient times tlio re-

medjj- for tho party was by suiug out

a writ of privilege : H. (!.

(/,) Fiucli, L, 154 : Barrmluk v.

Catts, 3 Lev. 332.

(/) Monlayuev. Jlunisuiij'l'hJ.,
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'

^^8,

jvhdst on circuit is priyilogo.i om /
;'°^^'/^-

,
^^'^o- ^ bir -S

^W.iIst in attendanS^Sl iSlsl? 'S; j^^y^^^tZ
going to and returning therefrom /) s ?"'- "^•'^^^' as well asing to justrfy as bai^was nrreX.r'th; r''Y'° '} I'^''^"" ^ttond-dr<charged(.

. And tho Jiusba. 1 J,/ ^
l-??''

'""''ored hirn to bo
Ecview, though not a nartv t, / '^ '\ V"t'tionor to the f'nn.f t
debt while in ^ittendancH '
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^^''^ '' PrisonS onthoprmlego of tho person atton ,, fr^' n"^*
'•"• ""^ considered as

('.') A solicitor attendiiiff a Court

W>oe7iV,/,,n//,'33L.J Ch Tin

& .V. 212.
^- ^""'"/'•i, 3 N.

'0 lunnm'r v. Green, 1 M ^s^/ ...

I'orson olij^i/f, ^^ ^'", ''e, where a

tl'oprotoeti
, oftu r" '/'"""^ *"

as i/how«.:,^4S^,^-';t.- fully

^i^y;tr ^;iTT"' 38 L. J.,

"""""!" '''f''i''mTi' ot ,n?;rT/
'ittondci||„.i'on, „ i,,uf ^ Apei'son
t" obtain I nnZ f" ".'"l''-'''^'^^
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To what
Courts and
procecdiugs
it extends (rf).

Duration of
this privilege.

Arrest of Defendant hefore Judgment.

This privilege is not confined to an attendance in tlio superior

Courts. It extended to the Bankruptcy Court (c). And it

extends to all inferior Courts of Law, such as the .«ossious
( /),

Count}' Courts, &c. (7), and to witnesses attendiup: the oxiH'utiouof

a writ of inquiry before the Mheriti(/0; and by 41 it -1,") I', c. 58,

s. 125, to witnesses attendinjif before a court martial, llvi'n wlicre

a cause was referred under an order of Nisi Prius, it was liekl that

all parties, witnesses, &c., attending? before the arbit.ator, were

privileged in the same manner as if the cause had been bd'orc tlio

Court (j). And so a witness attending before an arbitrator ap-

pointed by a submission, containing a clause tliat it may bo iiiailo

a rule of Court, is privileged from arrest (/i). But the pvivilegc of

legal officers is not so extensive as that of parties ami witucsses.

It seems that a barrister or solicitor is not so privilf.tr'nl ivhilst

going to pottj' sessions to seek for practice there, or whilst return-

ing therefrom (/). Where a barrister was arrested on liis return

from petty sessions, where he had been engaged in del'ending a

party charged with assault, it was held that he was not privileged,

?jot having been retained previously to his attendance tliere (/).

As to the duration of this temporary privilege from arrest.

"WTaero a party, attending from day to day at the sittings in ex-

pectation of his cause coming on, and whilst waiting at a coffee-

house in the vicinity of the Court for that purpose, was arrested,

the Court discharged him, although it was before the actual day of

trial {m). So, if a party or witness should come to town or from

abroad for the purpose, bona fide, of attending a trial, the Court,

it seems, would afford him protection, although ho had conio bet'oro

the time appointed for the trial («). So a convenient time is

allowed to parties, witnesses, &c. to return home, al'tor the trial

or hearing of the cause is over ; and the privilege slioidd be con-

strued liberally (0). Thus, where a cause was tried at the assizes

at Winchester on Friday in the afteiiioon, and one of the witnesses

was arrested at seven o'clock on Saturday evniing, as she was

(d) The deputy coroner for a
county, while on his way to hold an
inquest, is privileged from arrest on
civil process: Ex p. Dcpiitij Curmwr

for Midfllcscr, 30 L. J., Ex. 77.

(t) Hi-lhii V. Jlilh, 8 BiuR. ICG ; 1

M. & Sc.'2r)3; 1 Dowl. 'ihl, N. V. :

Witliiigham v. Miittluws, 2 Marsh.

57 ; C Taunt. .S.'jO : Kijra v. JInn-nw,

27 L. J., Ch. 784 : Cluamn v. Ale.r-

amhr,2 B. & S. 47 ; 31 L. J., Q. D.

79: Andrews v. Mat^hi, 12 C. B.,

N. S. 371.

(/) Com. Dig "Privilege" (A).

But see infra, as to the harristcr's or

solicitor's privilege whilst going or

returning from potty sessions. See

Ex p. Cobbcit, supra.

{(/) See Clutterbuck v. ITidh, 4 D.
& L. 80, where it was hold, that an
fiflidavit !n nbtain ."- solicitor's dis-

charge from custody, \i\ion the

ground that he was arrested whilst

attending professinnally a County

Court, need not show "that he hud

signed the roll of solicitors of tlio

Co\nity Court, or that tlicrc w:is 110

such roll of solicitors kept in tho

Countv Court.

(//) 'U'(tUn-x y. Hies, 4 Mooro, 34.

(() ti/iiiicc V. StHiirt, 3 East, 89:

Ardim/ v. Floira; 8 T. H. .)36:

Enudi'tU V. dimiei/, 3 13. & .\M. 252;

1 Chit. Rop. OTO. Tho arbitrator has

no power of discharging tlio wit-

nesses.

(/!) Ji'M V. Taijhr, 1 D. & L. 6, G

;

13 L. J., Q. B. 24. ^ ,

(/) X<wt<i]t V. Coiist(dili; 9 Powl.

933; IG. &D. 40S; 2 Q. B. 157.

(m) VhihUrion v. Burrett, 11 Last,

439.

(11) Ex p. Tillohn)!. 1 Stark. 470

:

(u) See SMi/ V. Jlills. !S Blag, loo;

1 M. &Sc. 2u3; 1 Dowl. 2.57.
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(/i) 'U'ltltrvf: V. rui'K 4 Moore, 31.

(J) Sptiicc V. Stunrt. 3 E.ast, SO:

IrdltHi V. nam: 8 T. li. 'iSli:

'nwh'iU V. Cnriin/, 3 B. & AM. th-l;

Chit. Rep. 07!'. The arhitrator has

o jjower of diseharginS the wit-

(/!) WM V. Taijhr, 1 D. & L. 67G

;

3 L. ,T., Q. B. 24. ^ ,

(0 Xitctiiii V. Comtahk, 9 Bowl.

33; IG. &D. 408; 2 Q. B. 157.

(»0 Clnhhrion v. Bumtt, 11 Last,

39.

(h) Ex p. TUhhoii, 1 Stark. 470

:

(o) See Srl/ii/ V. Jlill". 8 Biiig. lou;

M. k Sc. 2o3 ; 1 Howl. 2o7.

^^^^rrest-rem2>orcmj
Privilege.

entering the stage-coach wliich wia f«
at Purtsmouth. tho Court heW that her nS^^'i ^°.^'' ^^^^^^^ce
and ordered her to bo dischar-'ed^f P' vilogo had not expired,
after the rising of the Court went vSk lA^^o- ^'horo a defendant
to d nner at a tavern in Xow Kkce {^irj 'nff

"'""^ '^^'^ ^^^^^^S
at dtnner, the Court held tha h°s n viWn

''''? ^™sted whilst
e.xpired and accordingly dischar-Sl h/m /T f'^^^'^'" ^^^^ not
wdl not depnve the party of thS'^ vi c^o% V/'^^* '^^^'^""^
came from Yorkshire to London, to a tfnd I" ^^i-'''° "^ I'^'^'^tiff
arbitrator, on ()th January; it t„o 1- J ' meeting before an
obecMtb,tl,ol,aclobtaiiLl heoiPoSfer^,/'^' ^'^"^ ^' ^'^^
and that tho opposite party wou],lm,.i /^u*^" •"'"'''cptitiously
aside; and thereupon tL ?rWtr oVi ^^ ^° '^^ ^'"^"'^ to set It
loth February, to^allow the n o£ to'Z'St^J'\r'''^^ ""til
went to his inn in the city, and reuLinod until Ir'th"'?

^''^^'^^^ ^^^^
having means sooner to return to his omo ., l

^.- '"'"^^'J'' ^o*
anvmo ion were niado in tlie Court • no i^n;,Vi

^''''''^'"^ ^" '^oo if
within tho first four days of tei™ ha

""
^''^^'"^S ^^cen made

place on the Kith to rettiln toS^ "wl/":?'^"'^" '' '''^^^ ^^
was held tliat ho was not privile °td Iron; '} ,^ '™" ''^"'^'^ted : it

.

Where a party to a cause I^^JT^.^'"^ i'^-
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cau.se, tho Judge at Xisil^us wTl oW !„'?'? 1 '^^^^'"^"i ^"^
habeas corpus, and discharge hkn ,0 ° J n *^^° '^?'«"^^]it up by
made the arrest to attend, to sho v Sti^^e w v/i'^^'

*° "'^^^crNvho
be discharged (.r, and will absopuT oft' tho iSl-.V/"'*^'

''^""^'^ '^«t

m- 'iho application for the^dischai-o nf
' ' *^ P'-^^'^y i'«luiro

Found of his having been arrested^^^i,n nn'^'^r'^*^"*'
^" tl^«

inquiry, must not be made to the sLh T^'"'^"'^ '' ^"'^t of
peisoa was arrested whilst attending befoi-o llT '^''' ^'^^^'o a
Bankrupts to prove a debt, the Court of O,?,/

':«»'mi«sionors of
discharge ium(^); and it was Sod t£t l? %^°'\'^^ '•'^''^^<-l to
:.se, have applied to tho Couv of Ch.Sotv r" f^'r

^^'' "' ''''^ *
liowevoi, the Court of Common TisMbVl. ,? ^"i^' ,^V "^ ^'^ter case,
custodj- when he was arrested wlW 'i

''=^"".fe'«l '} 'lofendant out of
Commissoners of Bankrupts wheoL& ^'T "^° ^""^'^ of
mgcrcditor(6). As to tho or^r foi tho i^ ^ ''^"'»

'^^ P°"^ion.oruer loi tho discharge protecting the

To what Court
the api)lication
for discharge
should bo
made.

'«;2Str.98ii. '
^'"'- ^eP-

nU. But see .«„,,., is„;ith, .355.

- .7:«»rt./v. Xath'aniel, 2 Dowl
ra8 2 Dow? xr Q o,'n .' ^^- "'•

Gemalv tL T ^-.f^^'-
-Attorney.

Ji>JP[>'%r^.KewtoH, 1 N &P
J\6,A.&E.023;CL.J?:k*J::

iO Kimutim V /„„j,.. _

Jncob V. 7?«/,, 1 Dowl.
Ti/lotmi, 1 stark. 470'
Ociirral v. S/ci,i,u;;,' Co

'

o,y!^i;t'?;'y-/-^--);//7,Tc^mp.

349: ^A-^.
: Attorney.
.1 Coop, 1.

t.0 Mb. Sittings after Triu. 1817M Solomon V. r;/rf.rA«V/, 1 Camp.

V. TFilUams, 4 T. R.

r.

PiW
"'"•« 7,;. Co., 23

229,

Xiftt.,^ffn7i.^!^-54 =

V. Evans, 2 Do"wl.*' 223)owI 901 c.: 'I^- " ^t^' -'JJ
; 1 Dowl. 9.i7 «..„ ;

.

See
'<>fiv,J/tn'ti)i, I2C. 13

Oowl. 257. See .-/a

N. S. 371
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Part XVI.

Time for ap-
plyiuK for

discharge

.

Wliero defen-
dant has been
wronKfiilly
aiTCstcd or

detaiueil iu

custody.

In case of
wrongful

Arrest of BifemJant before Judgment.

officer, see Ex parte Deputtj Coroner for Middlesex, 30 L. J., Ex, 77

:

Brown y. Compton, ST. n.i'l-i.
.

As to the time for applying for a discharge m case of priTilege

from an arrest, see 2H)s<, p. 149o.
•,, j. , . ,.

If the defendant bo wrongfully taken without an order tor his

arrest, or on an irregular or void order (c), or, after it is no lou-er

in force (</), or whilst ho is privileged from arrest, ()r the lu.:o(f), he

cannot bo lawfully detained in custody under another inder K.rlus

arrest at the suit of the same plaintiff though regularly ebtcimcd
( / ),

Where by the contrivance of the plaintiff's solicitor, a part\ t;is

arrested on a Sunday on criminal process, for the puiposu of

effecting his arrest on civil process, and he was detained m custody

till the Mimday, and then arrested on the civil process, the Court

ordered him to be discliarged out of custody (,v) ;
but tli.y would

not have done so if there had been no such contrivance (/,)

If the defendant bo entitled to his discharge, the simie plamtift'

cannot while ho is in custody, or while ho is returning from custody,

and until ho completely regain his liberty, detain or iirrest !uiu,

thougb for a totally ilifferent cause of action ((). Hut it the

defendant delay going out of custody, it sfif lie "''?l't l.o

arrested. Whero before the Debtors Ad, 1869, defendant, having

been arrested by tho plaintiff in an illegal manner, was ordered

by tho Court to bo discharged out of custody at his suit
;
dofoudant

being in custody, however, in another action, plauitilf lodged a

fresh detainer against him : it was hold, that the idanitift could

not loKally do this till ho had served the rule for his d!schrtigo(/>).

It was hold, before tho 1 cO 2 V. c. 110, that the plamtirt might

lodL'o a detainer against tho defendant in custody uix.ii me^io

process, after his bail had justified, _if_the delendaut had uot

comjMtd his discharge, and was still within tlui priso.i
;

aiid that

he was not entitled to bo discharged upon an artidavit that the sum

for which tho detainer was lodged was duo at the time el tho farst

^^Boi'oro" tho case of Chapman v. Freston, 30 L. J., Excli, 89(ni),

(c) T^r.r/ow V. Ilcdl, 2 Anst. 461

:

Bin/, V. rrodffcr, 1 N. K. i:i7:

Attorncy-Genrnd v. Doi-kins, 11

Price, 150: Attorncii-Ganyid v. Carl

Cn.fs, Id. 315 : Kv p. Hcott, d B. &
C. 416 ; 4 M. & X. :i01.

(r/) See Kv p. i!os>i, 1 Rose, 2C1

:

7i'. V. JS/(d.<; i B. & Ad. 355 : love-

ri,!,/,- V. J'liiislou; 2 H. Bl. 29.

(,.) mirriilt V. rrict', 9 Bmg- 566 ;

1 Dowl. 725.
, ,, ., ,,r

(/) ]l(dl V. If/acl,ins, 4 M. in. V,

.

591 ; 7 Dowl. 200. „ ,„ , ^
(q) Jf'clls V. GnriHii, h B. iS: L.

769. See Anon., 1 Dowl. 167 :
Ooml-

man v. London, 2 Dowl. 504

(Ii) Jccohsv. Jacobs, 8 Dowl. Ciu :

Goodwin V. Lordon, 1 A. & E. 378

:

Mdckk V. IVnrren, 2 ISI. & P. 2(9 ;_o

BiiiR. 176 : Re Dowjlds, 3 Q. B. 82i)

:

Ev Udiiisdvii, 15 L. J., Q. B. 231.

(() See Farnnr v. Jcn/cinnon, Cook,

34 : TftM V. Doruell, Barnes, 400 :

Ex p. Eggington, 23 L. J., M. C. 41.

(/,) I'airnon v. Yen-ens, 5 Bing. X.

C. 5(17.

(/) Qmn V. Beijnohk, 3 -M. & Sol.

144. See Jl'/iitiv. (!'.MjHrl:,i'S.k

Aid. 905 ; 1 D. & 11. 55G.

(///) In this case it was held {Mor-

tin. B., iliib.), that a ca. sa. issued ou

a ccrtiticatt- granted uudir 12 i:

13 V. c. 106, s. 2.-7 (re])caled l)y

the Baiikruiitcv Act, ISGl), ou the

day to which the linal exaiuiiiatimi

hail been adjounied, but after the

teriuiiiatiou of such exainiiiiitiou,

tlioiigh valid, would not operate as

a detainer against a baukruiit a ready

iu custody under a writ fouuded on

a void certiticatc : for wlictlicr tlie

circumstances under which the slientt

arrested would reuder hiiu hable to

an nrtinn c.v wA. if the cu^^tody uudm-

the origiual arrest he illegal, uo suh-

sequcnt WTit, though valid, could



B Judgment,

liddhscx, 30 L. J., Ex. 77:

jhargo in case of priril.ego

;i -without an ovdor iVir his

c), or, nt'tcr it is no loiitrer

)iii iirrost, or tlio like (c), he

under another fmlvv lor his

un;h re<:;iilarly ohtiiiiuid (/),

tilfs solicitor, a pait\ tqs

•ocess, for the puipoHu of

ho was detained iii custody

the civil process, the Court

ustody (,'/) ; but they would

ich contrivance (/().

ischarp;o, the same plaintiff

.0 is returning from custody,

jerty, detain or arrest him,

of action (/), liut if tho

y, it soonis he might bo

Icf, 18Gi), defendant, having

llegal manner, was ovdorod

stody at his suit ; defendant

r action, plainlilf lodged a

lid, that tho plaintiff could

ho rulo for his discharge (/i).

1(1, that tho plaintilf might

nt in custody npcm mesno

if tho defendant liad not

i'ithin tho prison ; aud that

)on an affidavit that the sum

duo at tho time of the first

Hon, 30 L. J., Exch. 89(m),

I). Fflfliiifffon, 23 L. J., M. C. 41.

) I'eiirxun v. l'< /wi.s, 5 Bing. X.

) 'Quill V. Iifi,'iio!<h, 3 il. & Scl.

Sco ll'/iili y. (i'.iiii>trt:,i'B.k

. <m ; 1 IJ. & K. >')0.

>i) In tliis case it was liukl {.Vnr-

B., </iih.), tliiit a ca. s,i. issuwl on

jcrtilicate granted undi-r VI ic

V. c. 1(1(1, s. 'I'u (repenled by

Bnukruptcy Act, IS(Jl), on the

tf) which tho tiiial exanniiiition

been adjounicd, hut after tho

iiiiiation of sudi (wainiimtiou,

iich valid, would not oiicratc as

tiiiucr against a hankraiit ahwiily

ustody under a writ foimded on

oid certiticatc ; for whether the

umstances under which tlic sheritl

^sted would render him liable to

l^^\r,^) r.r v.i.t. if tliecu-^tody audi'r

original arrest be illegal, uo suIj-

ucnt writ, though valid, could

The Arrest—Ttmjwrcmj Prii<ih,w
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it seems it was considered that tho abovn mlna ,r i i

detainers or arrests by tlurd X^Z^:Sl^^^SX^ Cn^XXVU.
fusion between them and the idaintiff or fbn.r; ^ i i ^ ,

^~,
defendant in custody («); but that U tho rJ T^"' ^'-V/

^^'^ ^™«t by third

by the wrongful act U the shclii lu LeU the deSanT"' 'u^'k
' '"

be arrested or detained in custody either by ho lb iff a?' vl

"°*

suit iio was arrested, or by anv otlior invtv cT ^^1 i'^.
^v^^'^o

was arrested at suit of xV. by iX'ho ixdl wi-.nT f'"
'H\""t'^*

sheriff, bat none from the^n-e'sont? an hTre 'a. Tfl"'°
^''°

time, another writ in tho sheriff's office a-iinst tho do '"
,''''T™.t on wjich from 1^,0 present slS^wa^di^ S S": 'n"N. delivered this warrant to S., aud the under ^b. ;,v i /•. .','

S.'snamo, and detained the dofon.lant at . u rJt 1^ if 4
'^'^^

bvthe Court of Common I'loa.s that tlio dofo.ul , f
"

""'i^^'^l^'
hiwful custody of S., and that tL sl.i 1' h,Sl/tho oH V^"
of the warrant, become a party to tho illoci^l S'of^bn nS '''^l^
defendant was not liable to be detainee n in ofbL /'T' ^'?°

tlio sheriff's hands (ji). But on an nnnK;l,r ^ .1"^' *''"''' ^^

femlanttothoCourt of ExcL /^rto 1 o b^ ° ^J ^\° ''i"'""
'^•^"

at the suit of E., it appS?," on a M v t'^'S Tb'
°'^ ^

collusion on the part of ho shoiiff aa.l th ) o b n I ? Y^'
"°

illegal act of his officer, tho Court ho that tL ,""*, ''^'^'^""^ "^°

entitled to bo .lischargedj,). Eut, in !ato n the Tu ^^l^h'where S., a sheriff's off cer, arrested fbn ^nf i i ?,, ^''"'

warrant, but it did not appea at"?oso su ? how "*
T'/^"'^*

""

him, and afterwards obtained a v^varrant a^ah^st^ hoS ^'I'^T?^
an action at tho suit of C, on a writ which was in bo S^'^?,''

'^
the arrest and then obtained from one N a "heSfl^f.Tr^'*°™
warrant which ho held against the defenclant' at tl o suft .f^E^andprocured his S.'s own name to bo inserted therein nml !!. '

i i
the sheriff that tho defendant had Sn arSod nf l'"'"''/?*!
warrant; it was held that tho dofendanrwas "nt ?led 1 bo

?'*
charged out of custody; but it was held. thi^lfTh^diil'^t had

operate as a detainer. But see
coutra, Biiteman v. Fresfoii, 30 L. J
Q. B. 133, where per Cur.: "The
prmciple appears to bo this: that
whenever an arrest by a detaining
party would have been good, a de-
tainer by him, being equivalent to
au nrre-st, will he good also, unless it
appears that tho tirst arrest was a
wroiirrful act of tlie slioriff liimself
or that there was some collusiou
between hiin and the creditor making
the arrest, or between him aud tlio
ehcnff; and tliis seems consistent
witli reason and justice, aud it would
be a great liardslnp upon an innocent
party to be i)re.)iidiced bvthe wrong-
liil acts of other persons." See
i-t p. Iraloii, 30 L. J., Ch. 4(10
where the Lord Chancellor aud the
LordsJustu.es decided in .-.rronhinco
with tiie decision of thu Court of
Exchequer. These cases render the

law upon this subject unsettled.M JIowsoii V. Il-Ma; 2 Bl. Ron
826: .Spemv v. S/im-f, ,3 Ea.st 8y'
J/<'i-'csv. Chipiniidule, 2 B. & p.' OS'' •

IluMiim V. Keiirick, 2 Burr. 10-(8-
JI'Tir/in/ V. _F„/,n- 2 B &- Aid 74'!:
l(:hit.Ilep..r,79:l.,,;L7/v.«S'
1 Bowl499:7/.nw^.

v..V«.^^^^^^^^^^^

Jmi'iffioii, 23 L. J., M. C. 41
^'

V. hums, 5 M. & w. U9: iZZl

(In l:'44?-''-''^'---^-^-
">"-;

{p) Prfirsoii V. rairii.'i, r, Bin". >;

14ft^BowL'37''7.^'^"'"'*'5M-&W.
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Privilege of

clergymen.

Candidates at

an election.

Bankrupt has
the same
privilege as

other persons.

By whom,
when, where,
and how
arrest made.

Arrest of Defendant before Judgment.

been arrested by N., upon the warrant which ho held, wliilst ho

was in S.'s custody, without any coUusiou with S., such uriost

wouhl have boon good(r). Whore a dofondaut \^iis rc;,'ul;iily

arrested on an attachment out of Chancery, it was luid Umt the

fact of an irregular writ rf ca. sa. issuing against tliu anVnilunt

after the arrest, did not interfere with the right of anothiT pluiutiH

to detain the defendant by virtue of a sul)So(iuent c;i. sa.
(«),

Where a defendant had been wrongfully arrestud upon a Simdav

on a charge of forgery without any warrant, it was Ik.-UI that ho

might be iwfuUy arrested upon ciril process as he was leaving

the police otlice after he had boon ordered by the magistrate to bu

discharged (<)•

The defendant is not privileged from arrest whilst returning from

lawful custody («).
. . t, . , .

Also, clcrjjijmeii are privileged from arrest whilst jiertormiiig

divine service, and while going to church fur that purpose and

returning thonco (.1:). And by 24 A 25 V. c. 100, s. ;j(i, nhosoiver

shall upon any civil process, or under the pretenco of exeriiliii<i;

any ciyil process, ariest any clergyman or other minister who is

eu"aged in, or to tlie knowledge of the offender is about to ch^^ngo

in,'' celebrating divine service or otherwise otliciutiug in any

church, chapel, meeting-house, or other place of dniuo woir^hip,

or in t'iio performance of his duty in the lawful burial of tlic (h ad

in any churchyard or other burial place, or who to the knowledgo

of the otfendei' shall be going to jierform the same or returning

from the performance thereof, shall bo guilty of 11 niisde-

meanor((/).

A candidate to bo elected a member of the House of Commons,

whilst going, &c. to an election, or persons going to vote for such

a candidate, are not privileged from arrest {z).

A l)ankrupt enjoys the same privilege that parties uud witnesses

do in all other cases ; and, therefore, whore a bankrupt was

arrested as ho was returning from the hearing of his petition for

leave to surrender, he was hold to be privileged, and was dis-

charged (a). So, where a bankrupt was attending a iiieetin<; of tho

commissioner- to declare a dividend several years alter his iinal

examination, liein, directed verbally by tho commissioners to do

so, ho was held to be iirivileged, oundo, morando, ct rcdeundo (i).

The husband of a ^letitioner, who accompanied his wife to attend

the hearing of a petition, is protected from arrest (c).

]hj whom, ivhen, where, and how Arrest made.']—V>j whom tho

arrest is made, see ante, p. 893. It may be made before tho writ of

(»•) Collins V. Ycwens, 10 A. & E.

570 ; 2 P. & D. 439. And see Wriyht

V. SttDiford, infra.

(.v) Wright v. Stanford, 1 Dowl,,

N. S. 272.

(0 Jacobs V. Jacobs, 3 Dowl. 675.

And see Goodwin v. Lordoii, 1 A. &
E. 378: lie Douglas, 3 Q. B. 825;

ante, p. 1488. „ -.^ ,

(h) Goodman v. London, 2 Dowl.

m\: yUinii.. 1 Dowl. \!'->7
:

Hex v.

I'riddle, 1 Tidd, 9th ed. 196.

(u) 50 Ed. 3, c. 5 ; 1 H. 2, c. 16

:

Goddard v. Jlan-is, 7 Biug. 320 ;

M. & P. 122.

(//) See iluss. on Crimes, by Tren-

ticc, p. 401.

(;) Ante, p. If57.

(a) Ex p. Jackmi, 15 Vcs. llti.

\b) Arditig v. I'totnr, SEsp. 11";

8 T. R. 531. See Sdhi y.Uilli.i

Biug. lUG ; 1 M. & So. 263; 1 Dowl.

257.
, , ,

(c) ii'xjs. iy;'i««(, IM.D. iiUetr,

278.
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summons is served Ul), and at anv timo within ono calnnrlnr ,v,^„<t,
frmn tho date of tlio order, including such date but w n^f

^"- ^^^^"•
wanls(.;)

.

As to its boin,. tho duty ,?f tho shS to cxo uto tho
order ^-itlim a reasonable time after he roceivos it for tliat p poi
,,.a. e> p. M)9

;
and a. to when a writ of execution may bo exocK'mnuU, p. 810. As to whero tho arrest may be made, si ante^Tm'

and as to how the arrost is made, see mite, p. 8 1 1 . It i.s ho duty
„t the slienft when going to mako tho arrest to take with him3
a forco as wil enable him to overcome any resistance which ho
could reasonably ant]ci2)ate(/).

wiuv^u no

BtUvmi of Copy of Order to the ne/endfint. 1 -Tho " IF 4 r qo t^ ,.

s. 4, required a co])y of tho capias to bo delivered to f)u/,lnfTl i V ""''^"ry of

That statute and the 1 ..2
..P,

i,„_ ,,_ ^ ii£wl h '/h^l^as to%lS
was issued, are repealed by the 32 A 33 V. c S'i (<,,.h,-,/ s 'V i

"^^enuaut.

the Debtors Ad, 1809. nor the AW/, r/ , J/ V\iX ^''^^^
. ./ .. C. r^juire. copy of the oi.;L. t^'ar^^^t to l^^;.^'^, j^defendant. It is however, desiral)le in all ,.ases to serve him with
a copy in enlor that ho may know for VN'hat sum he has t< InVo
security, lint as he has no riyht to a copy, it follows that he^c ntake no advantage of any mistake or inaccuracy in tho conv do
hvered to him, - i-J ^'""

Indorsement on Order of the Day of Arrest.l—RxOrd TXTX ,. ' t ,

"The sheriff or other officer named in an <)nl.Wn /vCn ; i i','
^"''°''?°'"''nt

slierifts hands {see ante p 894 . The process of dotaSer o adefendant in custody of the sheriff is the same as tie process
Jere ho is at large

;
and the defendant should forthwith aftoJthe delivery of the order to arrest to the sheriff, bo serml wfth aopy of It, as pointed out supra. As to dotaiAing a defendantillegaly arrested, &c., see ante, p. 1488. As to detaining a mrvalready m prison, see ante, Ch. CV.

^i.iuiiuj, a jiaity

The defendant cannot bo detained in prison under tho order afterfinal judgment has been signed (/().

luo oiuor aner

Whit done after the Arrest, <fcc.]-As soon as tho party is ai-rosted ^^^. . .ho IS usually carried to the house of the officer who n. ivtL V^'r^ ' T?"'*
''°"^

some other officer of the sheriff witmn the county itvte A^ ?o aS'"what IS to be dene if tho party be too ill to beRemoved, ;.«t«/'

[c) Ex p. Britten, 1 M. D. 4; De G,

((/) Brooke v. Sncll, 8 Dowl. 370
.(/) ^'^^ Conte.^\'. Sandy, 2 Sc. N. R.
u3o; ODowl. 381.

(/) lIoH-den V. Standish, 6 C. B
o04;GD. &L. 312.

,
{a) Seo Ridku V. IFrxinn -J M &

810; 2Dowl. 7G0: Coplei/y. Medeiros,

8 Sc. N. R. 172. Tho form of this
indorBemcnt is thus:-" The withuinamed 6. /;. was arrested /»/ nic, X Y
bj, virtue of this order, on the '~1
dai/oj

, is_. X. 1'."
{n) JItone v. JJriii/jt' L. R 8

Exch. 214,
^' '
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Part XVI.

Improper
arrest or de-
tainer.

Bulo as to.

Where cauao
of action in-

Bufficieut.

Whore dofcn-
daut privileged

from arrest.

Where defen-
dant not about
to quit Eng-
land.

Arrest of Il''ffiida)d before JiuJijment,

p. 8Q4. IIo must nut bo tiikou to gaol within twonty-four hour^

after the uvroat, nnli^^s lio rol'nwo to go to ii placo of Hufd ciistuily

(/lasf, p. l.'iO.'J). Ho Ih (lischiiigo.l <3ithur upon tlupositini,'' in ('ii||,:(

tuo sum niontionotl in tlio onl r, or on giving to Wio iiliiiiititl
;i

bond or other hccnrity iis niontioni'd in the order; or ho esmin,

or i- rescued, or is hxlgod in tho prison of tlio county, &l'. Tk-,.

Boverul subjects will bo couBiderod 2^os<, p. 1J03.

Improper Arrest or Detiiiuer.y—'Wo havo seon in tho proccilin?

pages in whut caMjH the arrest '\ould bo improperly luailu. In

such ciscs the Court or a Judge will, on applitatiun for tluit

purpose, nuido within ii reasonable time alter tho arrest (/), onk
the defendant to bo discharged out (if cu' 'ody

; or it a deposit lias

boon made or security lias been given, tUat it shall Ih) retuniudor

cancelled (A"). As to tlie diseharge of tho defendant from eiistudy,

when tho order lor his arrest ought not to havo bcju made,

soo infra.

Sect. 6. Aj>piiciitio)i to discli<ir(/e or vary the Onkr, or for

other Itelief,

Rule on this Sithjed, .IV.^ -]?y Onl. LXIX. r. \,ante,Yi. 1477, "Tho

dofondant nuiy at any tinio after arrest apply to tlio Court or

a Judge to rescind or vary the ordor, orto bo di.scliargod from

custody, or for such other relief as may bo just."

If tho action is such that tho order for the arrest slioiilj not hiivo

boon made {iDite, p. M()j\ tho Court or a Judge will interfere and

relievo tho defendant. As to athduvits contradicting tho causu of

action sworn to in tlio allldavit upon which tho order was made,

see post, p. 1-Ji);5.

If the defendant was a privileged person at the time of tho arrost,

or for any other reason was not subject to an arrest in the uctiiju,

tho Court or a Judge will in general discharge him. or if he has

deposited money in Court, order it to bo returned U\ him, or, it' he

has given a bond or otlier security, order it to be delivered up to ho

cancelled {see post, ]>.
1.")();}). So, if he bocomo a poor or memher of

Parliament at any time piMuling the action, the Court or a Jud;.'o

will thus givo him the full elViH't of his jirivilege (/). But wIuto

tho question of ])rivileg(( from arrest is doubtful, the diiVmlant will

not in general bo thus relieved, but will be left to his writ nt

privilege (7/0-

If it be shown by aliidavit {ii) tliat tho defendant was not ahout

to (luit England, or that his intended al)seuee was not -.'chas tli>>

Act contemphited (()), tlm Court or a Judge may order liiti to h.'

discharged from custody, or the money dejiosited to bo retuniod, or

tho bond or security, if given, to bo cancelled. It seems douhtl'ul

(i) ]{. V. Iluryis.i, 8 A. & I'',. '27'').

(/,0 Ilt/fiilil V. ,SI);r/, 10 liing. 27 ;

3 M. & So. 400 ; 2 Dowl. 7HU : fieiiiiu'

V. Jlriice, 2 IX & L. «4(i.

(0 Tr'uider v. fHiirlti/, 1 Doug. 45.

a^yPI, hi:,,, v. n'M./tu. 1 !)..vvr 0,

(m) Luutleyv. Itutline, 21). & Aid,

234. See auto, p. 1466.

(;/) As to such aflidavits, see post,

p. 1494.

('/) Hco Lit yell ill y. WV/rt«,7Dowl.

11 : 4 M. cSc \V. a")!, per I'mii, B.,

imdAh/eii<o)i,B.: Hari-niyAfMcnrii,

7 IVuvl. 7'>r. ! ll'ii/l'i-'x. I.iimk 9

Dowl. 131 : Jliil/uck v. Jai/cim, iO

L. J., Q. B. 90.



'ore Judgment,

lol within twenty- four liDiirj

[^o to 11 plaeo (if Miifo custoilv

icsr upon dupositinj^' in Cnm^t

on giving to tln' iiliiiutin u

in tho ortlor ; uv ho esnipi ^

on of tlio county, &c. Thiv
t, p. 1jo;3.

hiivo soon in tho prpccdins;

Id bo improperly iiiadu. In

'ill, on ai)plii'iition for that

,mo uftur tho arrest (/), urdw
v\v 'ody

; or it a ilojiosit lia.s

11, tliat it shall 1hi roturuwlor

tho dui'ondant from custody,

lit not to have boeii made,

or vary the Order, or fur

f.

XIX. r. \,ante,Yi. 14", "Tho
[•rest apply to tlio Court or

3r, or to bo distdiargod from

ly bo just."

for tho arrost phoiilJ not have

)r a Judge will iutorforo and

Its contradiotin.i,' tho cause of

L which tho oriler was made,

3rson at the time of the arrest,

'ct to an arrest in tho action,

discharge him, or if he has

I bo returned to him, or, if lie

dor it to bo delivered u]i to bo

3 bocoino a poor or nieiuber of

action, the Court or a Judgo

his j)rivilege (/). But whcro

s doubtful, tho defendant will

t will bo left to his writ of

tho dofoiidant was not about

1 aliseiice was not ^;'.ch as tli'>

Judge may order hii.i to bo

ly deposited to be returned, or

cancelled. It seoms d(nibtful

'ti) As to such aftidavits, see post,

111)4.

'li) Hco Liircli in y. ll',l'riii,lT)ovi\.

; 4 M. A: W. aril, pur hid,, B.,

ilAl(/('rso//,B. : Iliin; yv. (I'Mvara,

Dnwl, 7-'o; ll'ii/Z.-n-T. I.iDiib. il

iwl. 131 : J!iillock v. Jrnkiiis, M
J., Q. B. 90.

Diicharyi, &c.

whether, if it appear on tho frosh iffi.ln,.;* m i ^i ,

about to 4tut England at the i^o SonV/ioso'a F f"
>"^'"'^'"'^ ^'"^

though he was not when th, order for f t''"'"
"'^''^^^

Court ought to discharge hini r ; ) A',' ^'r.* y^"" "'^"1"' tho
whether as to tho cause ,,f „ct on iV as to tho dn/''^

i^' the, affidavit,

to leave England (,yj, bo defective i,ranvn.''i^''"V'^'l''" "^^""t
daut may bo relieved. ,So ho nnl; o Tlhe S- /;

''''' '^' '^"*'^"-

ca,H,o, achou. .tc. from the stuLnont of"S?; '"^ "'' '" '''"

Awl tho Court or a Judge will relieve t)„ i V
''"

he has boon arrested witlumt an a 11 ilit
''"^'' •"*' '^'^ '^^»V", if

without a Jtulgo's order, &c. s A 1 L-^ ^^f
I!'''^X>"»'^ly made, .,r

the order to arrest, as if tho ( ofen.la Cs mnu ;""• "•'^'^'•'"•itio.s in
therem, or tho like, ho may be I'l 4

"'
"A*^

'\"'^o"'eetly stated
['Ude, p. 1484 it sr,j.), when defend tnnl ^^\^'7'> '"'ticed

custody on the ground that he "S^i'^^^
''° / '«^ ''^rgod out

whenteniporanIv])rivilogod from 'ut..sV , p fi
'"/P'"l""'ly arreted

the y>«o« .1,., -lU, del.ndan hmr mt been s^"-
)^^^\' ''^'''"'o

of tlio writof s„mn.(ms,tho Court rant , „ ° TT* '"*'' " ^m
he should not bo discharged ontoUM ! ''' *" •^.''{'•'^''"-o why
the idaintitf serve.l him lith a co ,"S^ J^j; l^^fj^""" f"- flloniierly was not entitled to bo disc'liar-e 7, ,f t

^ K ^ •I'^'len.lant

Jd not declare within the time Um!i;^oCt:'^^^'''^'^^^^^
the i)ro]ier course was to proceed bv iu,|.n,„ f ! l'"''l'o.so, but

Tlie plaintiffs and dotindant £r 1 ?,Sn" .'""''"^ ^'"^•

the deb having been also cuntmcled InrT^y.'^^^^^^^
induced by S. acting in collusion with ,l' in iff

' ^^^^ ''^*^''«'''»t was
an.an,mg an agencj-, to come to ErSiil^,^!! *';« P'-tenee, of

1493

Cir. CXXVII.

n'h(>ro am-
uavit to arrest
defective.

Irregular pro-
ceedings.

Wher process
has be a
abused.

arnva was arrested at tho suit c.f tlm nl i '.f ;
«

'"^"'^'liately on liia

to bail, under tho now repealed Act ^2 l°"
"",?'''^^' *« ^"^

Court,onmotion, rescinded the order -md I, li '' iW^' '' ^' tto

.tailing, aBo,„,.,k a,™Z £ CoiJl „, „ t'l''"''' !,'• ""'""l-

Debt reduced
below 50/.

after affidavit
made.

-»^^«™^.if™r;,s^^
action.

(?)See2?«toia„v.2)„«„,7Dowl.

|S!'aS-''l47l"^'''''-^'^'^'''2East,

jJ''^;^
"'"''"' "' ^<'(i<'>\ 2 Y. & J 90

^%t' r "• ^''"'""""'' 28 L." J
;

'->!
• 1 Dowl. 344. .See Rirh.-T

•

ante, p. 1474.

(0 See ante, p. 1483.

>" itf^'^-%'/, 8D0VVI.37I.^i^)l^^rnny. Parker, 2 D. & L.

•'"t, 10

:

Bing. 31972 Dofl^i'. i/:' G02'^
'^'""''' ''• ^'<Mn»gham, 1 Dowl.
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Pam XVI.

As to quitting

Euglaud.

Wlicro it is

BOUf;ht to rc-

Bciud order.

Arrest of Defendant before Judgment.

no cause of notion iigniuat dofon.lant_('0- In ""?/""'; '''"}'' "'"

1 ,l''
'> V c 110 (now ropoiiU'd), whcro it iipin'iirod that tlu' iiluintirt,

Bhortlv ho'tmo ho iimdo tho ullidavit to hold to biul, wmt,. a l.tt.v

Htatin^' dolVndant to bo (v creditor of his ;
tho t ourt, u]. m api.li,;,.

tion, intuvferod, in a mmwuary wav. to (h8charf,'o dol.u.luut „uto|

custody, on an alHdavit douyint,' the debt the idauitil not \miu^

denied" the writing of tho letter, or alleged that tho debt du-. to him

had atvruod subso.iuently to it {!>). And in iv case deeul.,! „ml.r

tho last-mentioned Act, whero the allidavit stated that aH,..udimt

was indebted to two persons, for money lent by them and tkir Int.

co-nartner ; on an atlidavit that tho third partner was ulivo, tli.j

Court ordered tho bail-bund to bo deliyored up to b.MamolM V,

And in a case decided under the saiuo Act tho Lourt would not i\i<.

char-'o a defendant out of ' wtody, in an actior on a promissory noto,

on an atlidavit being prouucod, showing that tlio conM.kmtiou fur

tho note was a gambling debt.. The detondant will not be discliai-«l

inorelv because facts stated m an affidavit subse-iiK'ntly ma.lu jjy

plaintiff are inconsistent with tho affidavit upon which tho arrest

was made (d),
, i ^i i •.

Whore tho application is mauo upon the ground tliiit it was mt

tho defendant's intention to leave England, he sliould do move thiiii

negative such intention, ho should show tacts iH'-utivin- suih

intention (c). In such a case tho afhdavit should di-tuatly diow

that the defendant was not about to quit England (/).

Where an application is made to tho Court to rescind tho Jud^'os

order tho Court will not receive affidavits of collut.r.il I'.icts not

submitted to the Judge (y). In general it is necessary that tlio

affidavits used before the Judge should be brought betoro tho

Coui-t (/«).

(a) Stamtners v. Uwjhes, 26 L. J.,

C r 247: r<yl(r v. Ilish.p, 1 I'-x.

437 ; 5 n. & L. 223: et ^ler rai-h; B.,

" I have relieved parties where tho

debt was ImiTed hy the Statute of

Limitation ;" but see J'olt'vrj.Moc

domdl, 1 n. & W. 189 ; 3 Dow .

5S;{ • Monron v. Jhrccroii, o Dowl.

271 Ci(>-:on v. lIo'/ficK, 5 Dowl. 08.

See Jliillock V. Jei.hiiis, 20 L. J.,

Q B 90: 1 L. M. & P. Olo: Anstm
4' MUlx, 22 L. J., Ex. 263 :

Graham
;:S.W/i, lOM &W 191 197.

See Copelundv. Child, 22 p- J^.^i-B-

279: Burns v. Chapman, b O. 13., iN.

S 487 28 L. J., 0. P. 6 :
Steward

%: Wungh, 33 L. J., Q. B. 86 The

above cases were decided under the

repealed Act, 1 & 2 V. c. 110, ss. 3

(b) Xizctich V. Bonockh, 5 B. &

Aid. 904. And see Chamhfrs v.

Bevnasconi, Bing. 498 ; 1 0. & J.

"
(A Morrell v. Barl-cr, 6 Bowl. 123 ;

.T M & W. 65. See Wightu-ick y.

Banks, Forrest, 152 : Tuglor v. Uig-

(7i;/,v, 3East, IGO: Jod-miw TiH,ikim,

2 Chit. Kcp. 20; M-Vhiny. IVnujIt,

13 Price. 8: M't'Ul. 2; f. D, A: H.

24 : Bavtwi v. JL"nrHi, 1 X. A: M.

318; 4 B. & Ad. Ki'i: M<i.«'n v,

ISiiiilh, 5 Bowl. 179: Jmiucim. S,h:,i;

11 Mooro, 3 IS. As to dischcirgin;,'

tho defeuJaut on tlio ground that

the arrest was against gnoil f;iitli,

Udall v. Xr/sna. 1 II. i: \V. 177 ; 3

Ad. & E. 21.')
: 6 X. A: M. ('.37.

((/) VaiKihiii! v. &(/«(%, li Dowl,

96 ; 3 M. k \V. 1 13.

(f) See Widkcr v. Lnmh, y Dowl.

131, I'attcmii, J.

(/) Robinsun \. Gnrilm; 1 T)o\\i

716 : D'dieait v. Joruh, 3 Jur. Ill',),

B.C.: .Stewaril \. ;r<f((y/i, 33 L. J.,

Q. B. 86.

{//) Bidlork V. Jcuhm. 20 L. J

Q. B. 90. See Thomas v. Emus, 1-

L. J., Ex. 41.
,, „,

<h) llcuth V. Xeslnlt, 11 M. A: \y

609; 12 L, J., Ex. 108; 2 Doivl.,

N. S. 1041 : Xit'l/i/iM V. Jir'sli.i.n, i

M. & G. 262 ; 4 Sc. X. K. 773,



/ore Judijment.

t (rt). In ono cflsc, imdor tlio

it upiii'iirod tluit thi' iiluiutiif,

hold ti) bull, wiuti> a litt«'

his; tho Court, \i]i'm aiiiilim-

to dischiir}j;o ilol'i mlnut out di

(lobt, tho plaiutilV not haviii;'

iogod thitt tho del it iliii/ to him

And in 11 fiiso dcciili'd ihuIit

ilhdavit wtiited that ili'lciidaiit

ley lout by thoiii ami their hity

) third partuLir was ulivu, tho

olivcrod lip to be ( ancelk'il /).

,0 Act tho Court wouUl not dLs-

au uctior. on a pvoiiiis^urynotc,

ing that tlio con^idoiatidii Inr

etondant will not be dischiii'p'il

[fldavit subsL'iiui'utly luadu by

dUdavit upou which tlio arrest

oil tho ground tluit it was not

igland, he should do move than

1 show facts iic.uativinf,' sikIi

flidavit should di-tiuctly show

quit England (/').

ioC(mrtto rescind tho Jud;.'e':»

illidavits of coUali/ral I'ai'ts not

luoral, it is necessary that tho

should bo brought beiuro tho

riiis, 3Enst, 1(10: Jiid:sM,\. T'nuklm,

• Chit. Uei). 20 : M-VInn v. r/n,iih;

.3 Priro, 8 ; M'tnul. 'I ; fi I). iV K.

M: Biifton v. llnn-nrlh, 1 X. A: M.

ilS; 4 B. & Act. Ki'i: Mmn v.

'imi til, oDowl. I'i): Jsanesy, S^ln,;

LI Moore, ;)1S. As to dischnvgiii;;

:lio defendaut on tho grouiul th:it

lie arrest was ap;ain>t sooil fiiitli,

Uddll V. Xr/soii, I II. >.>c \V. 177 ;
3

Kd. & E. 21.') ; X. A: M. 037.

(d) ViiHiiliiin V. Goadbij, DowL

30 ; 3 M. A: W. 113.

(c) See ;;'i(//.T/- V. ZrtHii, y Dowh

131, I'attaoii, J.

(/) RMnmi v. Garilner. 1 Dowl.

710 : Dmictm v. Jucutis, 'i Jur. lll'.>.

B.C.: Stcicardv. \]'a<igh,'i'i'L.i;

Q. B. 80. ^ ^

(il) liidhjck V. Jaikina. 20 L. J.,

Q. B. 90. See Tlwum v. Enns, \i

L. J., Ex. 11.
,, „ ^ „,

(/() Meitth V. Nfdntt, 11 M. & \\

CCi); 12 L. J.. Ex. 408:2 Dowl

N. S. 1041 : Xif/liiiM V. Jlriflijin, i

M. & G. 202 ; 4 Sc. N. li. 77:i.

I)iachur(je, Ac.

The Aviilimtionfdr.l—An nT\i,};..„t;^ i

he nuuleVithor to (ho ('our?S n£ "w7 '\","^^°^« "'!« ™"y
founded upon tautorials „ot hdd bS ; tho ?,?/''" 'Tl''''"*'"" ^'^

order to arrest, tho apjilieation Hhoiil,
",''^" '"^'" '""'!« tho

defendant out of custody, or for tS ,^'?"'^''"'> ^o discharge tho
given up to be cancelled: or fo ,t etu o Ih

"""'^ ^^'^^'"ty^o be
Court, as the case may rcjuiro (/). An 1 s

'! ""n'T 'H'ositod in
hon nuiy be in suclt form where the af ,.!>'. *'".'^ *'"^' "Pl'lica-
arrest is defective (/,). Jiut in fh s 1> f f

"' ^'^ "'^*""' ^^<> " < <-'r to
been im,.darlyo\dldned it'elt^X lipS^^^

^^- ->«• ^S
set aside tlw Judge's order (" "PPlicatiou may be also to
Before I .t 2 V. c. llo, .'(j the n 'f p

seems, unless an absolute <V//iv,, a;,.;" i ,t!^ ,

°^ ''^'''^ '•o"ld not, it
the time for putting in bai („- ,-,i ( at 'dl nvon? "^P''*'''^

^"' "^er
been per ected(.), or nut i. ^. ov ,

<
. • ilZ' l^A"^^'"'

'""^ ^"'1
undertaking to put in bail (r) • „, ,

™° "^^^ainod
(y), or nu

lieu of bail (,,). It will bo ok. /od tha tl ni'"",""^;."'^^'
<-'""''* i"

r. 1 uide, p. 1477), are "„< any Se ,//aI """V''."
^'•''- ^AVA'.

cases a,, to the time within wh crth{ ollT' '

"-'"^ tho above
are .stdl law, if the "rpHcation b^mado to d h^L"!;'

'' ,^" '""''"
on the ground of an irr.ynhu-it,, but wbern f

/^" *,^*^ ilofemlant
stuntud defect in the allidavit to anSt or .,

.' ^^""'^''^ "" '^ ^'^"l^-

not having intended to go ubroal o
' 0°^™ S? "' '^^""''">*

being a mere irregularity in the procccX^s tL "v^'''"""'^
"«*

be made at any time while the acti\ , if *^?. ^Ppl^^ition may
arrested whilst privileged from ?rrniT ^'T^'^'^ii)- A party
be discharged b^lelaying to" pplyti'hfs dlihT^' " ^\"«' '* ^°
three days it the situation of tho nfil

ui^chargo for twenty-
changed (»}.

^^° ^*^^^^ m'iy has not been
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Tlio npplica-
tioii for.

Form of
luotion.

{i) Sco Biinim v. Guiranovich. 4

't v.Mw,y,lGM.&W 191; IGL.J

0. 901 ; i) Sc. N. It. Siw.
'

p (^'|.j*>««
^"''»*« V. .U'lcaii, 9 C.

(t)lkiil;h,mi V. Sakmhla- 7

5l'-/"^'?;^'
'^' W. 423. 'SeeJMM- y. Jad;>is; 20 L. J., rj B

JO. As to settiij- aside th, order
whenJ*cfivo,seeante,p. ,193

eah^if\d;^&.e?Soi

2l;2Sc.40o;4Dowl.32f.- ^^ ^•

M See i,,,X..vt'.W.,l Dowl.

< '2Dow^-i*^?.•^"*^^•'^''«'-

jT '-'-'•. ^iuJ see per Litt/.-rinh'

263,"
-^'"''"'""

^- ^«"«y. 6 Dowi:

(0) /o//« V. Price, 1 E,,„. o,
.

Sio- w ^ ^"" ^'- '"W^^ 1 East

iTy:?ior"^'"'^''-'^c!^^-44;

7G^m^^i^^"'^^'«B.&C.

C.S/^"-'"'"^
V. z,nm, 3 Biiig. X.

N^^C^s'l^^^f^lS^-^'-.J.Bin,.

g'f^'/'- VDoSi.%V;fS""r«-

AS^f^;^/;;:?i^-V3i:

li

Time of
making appli-
cation.

i I t i.*r
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Affldavita in

answer.

Costa of the

application.

Where appli-

cation made to

a Judge.

Justification of

arrest where
affidavit in-

formal.

Arrest of Deftudant heforv Judgment.

Affidavits mado on the part of dofondant in Hupiiort of tho nppli-

catipn, for tho purpose of showing that dofondant did not nitcudto

quit England, may bo answered (j:).
.

By Onl. LXIX. r. 5 {ante, p. 1481), unloss othorwiso onlerod, tlio

costs of and incidental to an order to arrest are costs in Iho c;ui>o,

In "eneral, upon granting tho appUcatiou tho plauitUV will lio

ordered to pay tho costs where his conduct has heou oppro.ssivo, or

otherwise improper. In one case, before tho Jkbtora Ad, isffii,

where the Court discharged defendant out of custody lor a Mwt in

the affidavit to hold to bail, they did so without costs, as tlieivwus

no untrue statement or concealment of_ lacts on tho iwiiotiho

plaintiff (y). lu some cases, upon making the ruhi absijhite, tiio

Court will direct that defendant's costs of tho ai)plication liu defen-

dant's costs in tho cause (x). When tho application is refused, it

will bo so with or without costs at tho discretion of tho Cumt or

"it seems doubtful whether, if a Judge is applied to, and hosliould

differ from tho Judge who made the order on the same state of facts,

he has power or right to order the defendant's discliarge, us upon

an appeal to the Court («). A defendant, on applying to ii JiuV^v at

Chainbors to bo discharged because of his privilege, ouji;lit fully to

state tho grounds on which ho seeks to bo released, for, should ho

subsequently apply to tho Court, ho will bo precluded from iivail-

ing himself of any point or objection, oinitted to be urfred at

Chambers {h). If tho application bo mado to a Judge, \m dicisiou

may bo reviewed by tho Court (c).
.

it seems that in an action for false nuprisonmeiit for an arrest

upon an order made on an informal affidavit, defeuliuit luay justify

under the order if it has not been set aside {d). And ho may,

perhaps, do so even if it has boon sot asido («).

Sect. 7. Proceedings on the Arrest—The Smirily, •ix.

PAGE
1497Deposit of Money in Court ,

Bonder Security to theFlaintiff 1498

PAGE

Pctymcnt of Debt and Costs, ^'C. IMS

Taking the DrfmUiiil In Vrimii \'M

Tho order is that tho defendant be arrested and iin]>visoncd tor

. months [not exceeding six) from the dat(( of his arrest, iu-

cludin" tho day of such date, unless and until lie shall sooner

deposit" in tho Court the sum oi £----_ by way "f Kc.'urity, or

£ri4o to tho plaintiff a bond .xecuted by him and t\v<i(,/
)
sulheiont

sureties in the penalty of £ {g), or some other socunty satis-

& W,
M. &

&W.

& w.

laL.

Graham
191 : Gi
W. 173

;

Graham
191.

I'cyler v.

Graham
191.

Fiicfhl V.

J.,'Q. B.
Graham

V. Sandrinelli, 10 M.
bhons V. Spaldinti, 11

2T)owl.,N. S. 74G.

V. Sandrinelli, 16 M.

Jfislop, 1 Ex. 437.

V. Sandrinelli, 16 M.

. Cooke, -i P. &L.714;
78.

V. Sandrinelli, 16 M.

& W. 191 : ll'(lliic/c V. Jiiikiiif, 20

L.j.,a. n.i)o.

((/) h'lddrll V. I'liknmnu :! Bowl.

714; 2 0. M. &U..'ii); Idalo, 101.

(() .Sen jH'r (\il,nihii\ J., in Imk

V. yl.shlmi, IH L. ,1.,(J. 1).
"

(/) With Iravoof the .Judge there

may '':^ iiidi-o tlmii two sureties (iwst,

p 14l'X^.

((/) VVhuu thoaetiou isforapcniiliy

or sum ill tho nature of o pemilty,



ore Judgment.

idaiit in support of tho appli-

,t dot'eudiuil did not iutoiul to

unless otliorwiso ordored, tlio

avro.st aro coHts in \\w ciiibo,

iciition tlio pluintill' will bo

ndnct has Ikhmi opprossivo. or

uforo thu Debtors Ad, Isfi!),

out of oustoily fdi' a dufwt in

io wilUout costs, lis there was

; of factn on tho jwrt of tho

iiakin;^ tho nilo iilis(jlut(>, tuo

;.s of tho ai)))licati()n hudcfen-

tho application is rui'uswl, it

10 discretion of tho Cmirt or

go is applied to, and hosliouLl

I'dor on tlu^ sanio stutoof facts,

lofondant'H disi'liuvijn, us upon

ant, on ap]ilyiM;j: to ii Judirrat

f his i)riviU';;i.', <iuj;lit fully to

to ho roloascil, for, should he

will bo procludi'd from avail-

ion, omitti'd to ho urpod at

mado to a Judf^c, hid decision

.80 iniprisonnioiit for nn lUTPst

tlidavit, doloiidiuit luay justify

sot asido('i). And lio may,

aside («).

'rest—The Security, itc.

PAGE

'aymcnt of Debt mid Costs, ijr. Io03

'akhii/ the JkfiHiliint tn IVmn 160?

arrostoil and iiiiprisonod for

oni th() dato of liis arrost, iu-

oss and until ho shall sooner

hy way of security, or

L by him and t\vo(,/') sufficient

r), or Houio othor security satis-

t W. 191 : IS'illock V. JiHkm, 20

:.. J., Q. ]).!)().

(d) Utddrll V. Viihmiuu 3 Dnwl.

ri4; 2 0. M. &U..'!0; Kialc, 101.

(() Sill! per <\iln-h/<ii\ 'T., m '-w^'

v.Js/iloii, IH L. ,)..Q. li.
"

(/') Witli leave ijf tlin Judge there

nay ':! iiinrii tlmu two sureties (post,

(y) VVhou thiiaeliou is for a penalty

51' sum in the nature of o penalty.

Froceedinys on the Arrest~m Security, &c.
1497factory to the plaintiff thif fin T,.;i] ^
^'^^

T£TASv:'a??ittirff'''•*^"*
"

'" ""•—
„j-bfr- """""'"» """S-wn by tie dofendanl

" With tho plaintiff's consent nnv ,.fj,„ *
" The plaintiff may withiiT four L"?"":/"'™ «^ «<3«»-ity.

of the names and addresses of the mSod «n",w-
''''''?^ particulars

he ohjects thereto stating in the Seethe I'r ^7° """'^^ ^^^^
jections. In such case the sufilcW S f^ n

'"'''^'' °^ ^^« «b
determnied by a Master, who sha 1 h^.vn

"
''"''^J' «^all be

to either party; it shall bo the datv of f?,/°?' •^•"' '^^^^'^^ costs
appomtmeut for that purpose and\nlot].^'l''^'^^

to obtain an
days after giving notice of obiecSi fS ^'*'.,'^«

f« ^'ithin four
sufficient " [h).

oDjection, the security shall be deemed

ceedLgs^theroo,tXrbeSoS\rth."o^^^ ^""^ '^11 P^'o-
Court or a Judge "

{i).
^ ^"^ "''^ ""^er and control of the

By r. 6, " Upon payment into Pmivf ^t +i,
the order, a receipt' shall be Sv^n aid mm-

'"''"-* "^ontioned in
other security, a certificate to that' efWt Tiri'"''"'^ "^^ 'wnd or
a tested by the plaintiff', solicitofif het vo

^"^ ^!^""' ^^'-""^ or
If he sue m person. Tho delivery of such Z'-'^l

^^' ^^'^ l^l'^'itiff
the .sheriff or other officer oxecutinl> S T'^^K

"''
'' certificate

de endant to be discharged ourofcu?Sj;"f/.?''^'' '^""^^ ^^^itle the
See a form of certificate. Chit. i?'. p? 768.

Deposit 0/ Honey in Court.

,

If the defendant is prenarpd in ,i^ o« t.

"aWttheamountmJ^nrned >tho,X^^^^ '/ °"^° '^°P-it Deposit of
receipt rem tlie proper officer (Onl / W V T^'

'''"'' °^t'"" '^ moHo - in
receipt shoud be delivered to tho sheriff ;;;i" U 'W'^"'"^' ^^^^li Court.

pS!.rsr.'.,s stir '''?«' *S"^'™
other than a penalty in resneet nf

^ i")
tp. Heg. Uen. Af, T. l.Sf,!)

Old.r.g.

•c.v.r.-voL. II.

14

W Id. r

lyo. //oo,/ V. luinils, 7 Ex- ;)(;)./);,^^'/v 7;„X/.,, L.i{.,;u/'^-,-^r
t)/L. J..O. l! J'; '1 1... 'i .- .:r:J'^ 1

c. l(i,

c. 83.

10.

lie stilt. 43 a. a
IS i-fpeuleU by 32 & 33 v!

o I)
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Part XVI.

Wlicu it may
be giveu.

Particulars of

sureties.

Arrest of Defendant hefure Jiuhjitmd.

party for costs incurred in tlio cause antecedent to the ^rit (,f err.v

^t^'hdSJioro the neltors Act, 18G9, that money dcpo.i^dia

Court in lieu of bail in one action, could no when delenda.it w;.

entitled to have it paid out to him bo paid outto an execution

Stor in another action, in satisfaction or his claim (A).

Bond or Security to the Plaintiff.

If the defendant is not prepared to deposit in Court the amount

mentioned in the order to arrest ho may procure Ins di..:kin.

upon giving to the plaintiff the bond meiitionod m the ..r.lor /)

executed by himself and two suOicicnt sureties ,
or with leave ut:i

Jud-o, more than two) {m), in the penalty mentioned m tlie ordorto

arrest or with the plaintilf's consent any other torm ot sucun y.

5 ho'intends to give a bond ho should forthwith giro to tho

plaintilf particulars of tho names and addvesses ot the proposea

sureties and the form of the proposed bond, ihe phuntitt nu.y

then,, within four days after receiving such particulars ami torn,

give notice that ho objects thereto, stating what ho objects .>

therein ; and in case of his so doing the su iciency ot the secuntv

shall bo determined by the Master, who shall have power to award

the costs of such reference to either party. It is the plaintit s

duty to obtain an appointment for tlint purpose, and uule.s he

does 80 within four days after giving notice oi objection lo

security will bo deemed sufficient [Ord. LXIX. r, 3, ..(., p.H ,)•

llnon receiving tho bond or other security, a certibcate to tliut

Se°t must be given, signed or attested by tlu, pbuntU^s s<.hcitor,

or by himself if ho sue in person and the delnvry oJ such cei-

tificato to tho sheriff will entitle tho deiendant to be dischaiycd

out of custody (/i". (), ""?r, p. H97).

Tho deposit or security, may, it seems, Ik. made or gm u .>

defendant after the order to arrest made, although m. airest h.i

t'lken nlaco (n). The deposit or security may be made or given at

ufy tinu fo ho purpose' of obtaining the defendaufs ivh.aso .)

If the defendant intends to give a bond ho must give to th

plaintiff particulars of tho names and addresses ot the proi.osed

Kies and the form of the proposed bond {Urd. LX IX. r. i, a„k,

^''

n a 'surety and his father have the same names tho former should

(i) Gwiinue v. Cnlihis, 2 So. ^ .
R.

85 • 1 M. & G. 938 ; 9 Dowl. 70.

(/;) France v. CampbiU, 9 Dowl.

914
(f) Sec ante, p. 1490, as to the con-

dltiou of tho boiul &c. As to tho

stamp on the bond, see 33 cS: 34 V.

c 97.
"

(»0 Before tho Debtors Act, 1869,

where the debt was large, the Court

or a Judge would allow three or four

or more persons to become bail in

different sums, aiuouutiiia toj;(;rt.ci'

to the requis-ito sum. ,-'"""•. 13

Price 44« :
/.>(*'') v. hliruviis, I

Dowl. 39; 1 Sellon, lo'J.

(//) See Barui's, 13; I'M}). CI

.

170: llmlo V. ]Vlid;mh 8 l.R.

4o7 ; Eenn^ v. Smct. 'J Mooro, ,).)i.;

'>Binn- 271; IM.&M. 177; *"''''«

V. Wfnhh; 10 Ad. k E. 719.

(«) See VoHiiii V. Wood. Barucs,

69: .J»o».,2('hit. U>T-in3v^'''i""'

V. Hole, 1 M. &M.239:/'w'(v.

l)mni. 2 Chit. Itoii. ,2; 1 D. 4: H.

9: ToM V. Etheriiigtoit, 2 iwis"'

liTu: ,S7«»to/'Ww;/,2Chit.Eep, .^.

7>„r;.vv. K-rr/.r, Id. 71: I'-cfWv.

Vliiuiihr.i, 11 Mooro, 343.



ire Jiidijiicent.

itocedent to tlic writ c)t' ernir
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bo paid out to iiu oxecutiuii

on 01 his claim (A).
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deposit in Court the amount

) may procure his (lls'liarp'

d mcutionod in the (ivilor /)

it siu'oticH (or with leave nt u

alty mentioned in the enlerto

; any other form of security,
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stating what he objects to

the sutUciency of the security

ho shall have power to award

>r party. It is the plaintitl's

that purpose, and unii.'.-s lie

ving notice of objection tlio

Ire?. /.A'/A". r. ;?,/n/Kp.l4!lT),

security, a certificate lo tliiit

ted by ttio plaiiitilfs solicitor,

lud the dedivery of such cer-

.0 defendant to be discharged

seems, he made or given oy

made, although no arrest lias

irity may Ix; made or given at

g the defendant's i\dease(o).

) a bond he must give to the

md addresses of the proposed

d bond {Ord. LXIX. r. 3, aide,

5 same names the former should

Dowl. 39 ; 1 Sellou, lot).

ui) See Barucs, f :) ;
I"!!)-,,*;- '

70: Hi/do V. imdiml, 8 I. K.

[iyl ; iVff«s V. Sicrt. 9 Moore. af\
> Biiig. '271 ; 1 if. & jr. 177

:
j;'"«''"

';. Whchk, 10 Ad. i:i:. 719.

(«) See I'onwi v. Wood, Barnes,

59i ./»<»^,2(•hit.l^T. 103: A*
V. JM; 1 M. &M.289:/;/f

V,

Dionu -i Chit. KOI.. <'^' W" ,!t

) : ToM V. Elhcrwgton, 2 >La;sh.

375: Wn//«/-'W'<"V,2Chit.Rep. ,o;

Dach V. F.Arln\ Td. 74 :
Lhfch.un v.

Chamha-s, 11 Moore, 343.

^/'e Security,

u...... m U.O paiuoiuar,s ot tJroir iiunics
such as would mislead tho jil,ii,,fi/f ;„ , • . ""xuaa ic oe
plaintiff or Ins sc,Iicitor lias bJ.. Ld hv tl.o",'^"

^''^^'•'• ^^ the
as net to bo able to nuiko in,,,,;

.;';' ^ *^"? Particulars, &c. so
JIaster on the reforenco h.CF'S::'ZT^ ^J-

.sureties? tbo
sureties will givo time and adjourn (V„ fl, I

«ufIicionev of the
the defendant to givo fresh pa'rticu urs f.l

^'"'P'''^' "^' ^^'^^ order
The plaiutift may within Univ d'uw .,Vf

mentioned particulars and f„rin <Ay^, „oft„ m ^f.^^^'^Jig the above
stating therein in what particuhirsV;, / 7\v'^*

l^o objects thereto,

1499

Cit. CXXVII.

Under tho old practice, if im ,.|ii, ]„,.,<.
• -. ---c, .,. i-i^,,

,

must have set forth tlio particuh h,', r*"'"
"'^'^ ag.iinst bail it

on against them; more/y « S 2
t*; "'"V"*^"^^'^ *" ^o re fed

opinion would not suffice (<)
" "'"""''* ""^ ^oport and general

tJiHnS^S£^s-;t^;.s^^^^
power to award tho costs of 'huc reS ,m i 7 "?° ^^'-^^ter, who ha
the plaintiff's duty to obtain tho upj o^ E,t f,''^^^f

'^^^- ^^ ^^
unless he does so w tliin four duA-i TtSi i , /r ^''^ •^^''^^'^^' ^^^
tion tho security IS doemod sulllciont ((ird/v^v .""^'^'^ of objec-
The plaintiff if ho objects to tio ,,f i

^'^^^'^•r'^>^>nte, p. 1497).
will obtain an appointu'ient froin th mII?'

°^ ^^^ «^^'ofies, &t
sufficiency of tne proposed security un.l sorvo sn^l.°'''^"'-°

^"*° ^^^
the defendant or his solicitor, if hcfd7/t!^^,.tK?

'"^^ appointment ou
.

Before the Zi,Ator..4c^ 18( !> Th£ 7 "'''': "'^^^^ ^^maU''.iy.
nsufficient, put thorn in, a id l! ' '

V^'^"^:"'^ "'"-^t bail were
Court held him personally ?ospofiS3o'S^°h„«^ Ju^tification.Tlle
sition(«). ^ '"""^0 i"i the costs of the oppo-
Under tho old practice it was nocossarv fl f .i , •

houseKeepers or freeholders. This is ,1?,,^''^ *" ^^'^ should be
m general a surety would bo con.si Tr n r™'^^"^'"^'^; ^ut
eitheroneortheothei-. If thov woro howl ,

"'"''5'* ^^"^^ss he is
holder the amount of tho rent of thS ',,';,' '"'°^''P"" «^ f^ee-
heir reehohh was not material (,.),„" ^ '

if
°' '^'^^^"''^^ ^^1"° o^

hould bo assessed to tho poor's rat TS '^"^'«^««ary that they
the bad in right of his wife Was mt «,.</'• "l^'^PJ-l^oW estate of
one case,). It was decided ^^^l^^S^L^^^tSl

Objection to
particulars.

Master co
determine
suflRcicncy of
security.

Sufficiency of
sureties.

,C^».^Mv.»,,5Taunt.8ol;

{l)Smih', knl, 1 Dowl. 499-

(') Foster's li,„/, 2 Dowl AHrt •

fs^y.m, 1 Taunt. 17 : T/wM vW, 1 B,ng. X. C. 258.
{"} !see Fennileii's hail, \ Diuvl,

49.

(') Lauder

AiaST£VBfr'''''t^

IChit.Kcp.nJ- ^°= ^^'^^•'* *««/,

W J-Pff'. 148.

«)»'.« hai/, I Chit, R,.(i;6: inilim,i,y.Ji„;,f,

J noil.

Id. ;)2|
hi. 9U,

' Chit. Rep, 07.

.J 1) 2
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Paet XVI.

Arrest of Defendant he/ore Jtidginent.

routs, were sufficiout to ontitlu tho bail to justify
;
yet it ^^•as after-

wards settled that no bail should bo allowed to justity, unless he

were a housekeeper or freeholder (/*). The bail must liavo bcoi,

in actual possession of the whole or some mam partot t.io house (.).

A notice of bail, describing him as a housekeeper, was uisufkient,

if he was only a lodger, although on oxammation it appeared thut

he was a freeholder (cZ). If tho bail wore likely to bteome a

housekeeper in two or three days, time to jushty nnglu bo

allowed (i). Being a housekeeper or freeholder lu ^cotland or

Ireland would not suffice (/). The Court ot ( ommon 1- oas allowed

a person to justify as bail m respect of a house kept by km and

his partner, who carried on business therein, where tlie reiit and

taxes were paid by them jointly, and his partner resulea m the

house though ho lodged himself at a considerable distanee there-

from ('7); and where a person had taken a house .iceupied by

several tenants or lodgers, from one of whom he had received rent,

he was holden to be qualitied to justity as bail though ho

had not occupied tho house hmiselt (/»). With the plaintit^s

consqnt, persons who were not housekeepers or treehokler.-; might

''^UnLr the present practice, as above observed, the sureties must

be sufficieat. Tho following cases, decided under the old practice,

-ill assist in showing what will now be a sufficient objection to a

suretv Under tho old practice it was a ground of opposition to

bail that thev were not worth double tho sum indorsed 011 the

writ (or if that sum exec, .>d 1,000?., then 1,000/. in addition to it),

after payment of all thoi- >.8t debts ; or, that they ^ore imceitii-

cated bankrupts ; or insc: .at debtors, and had not paid 20s. m the

Bound on the debts inserted in their schedule (A;), bo they might

be examined as to any circumstance of suspicion, such as their

being unable to pay their rent, taxes (/), small debts, &c. It^as

no obiecticn of itself, however, that tho bail was drawer t.r indorser

of the bill of exchange upon which the action was brought agains

tho defendant {m). But it might be an objection that he remained

liable on outstanding dishonoured bills (;0; and the acceptor oi a

dishonoured bill was, in one case, held not compete'iit to become

bail in an action against the drawer (^0). Where the (luah ymg

property consisted of money deposited in the hands o bail to in-

demnify him, tho quaUfication was held insufficient (j/), ^\heie

(b) Smith's bail, 1 Dowl. 1. And
per Cur. M. T. 10 O. 4, C. P., after

cotiference with all the judges: ami

Alton., 1 Dovvi. 127.

(c) Bold's bail 1 Chit. It - ** •

^«o«., Id. 6: Walker's bail. .1 '\

Slada's bail. Id. 502.

(d) Wilsoii's bail, 2 Dowl. 43..

(«) Hold's bail, I Chit. Rep. 288.

(/) See Anon., I E •*!. 61 : but

perhaps this would l'\v. been held

otherwise now, see Vol. 1 , Ch. LXXI.
(0) Memnnng v. Fkntij, 1 Mooro,

629: Savage v. Hall, 1 Bmg. 420;

8 Moore, 526.

(/() Coehn v. Wahrhouse,%'iimi,

36o. . _ ,

(i) Saggers v. Ourdoii, Tuuiit.

174.

{k) See Smii/i v. Jtokris, 1 Chit.

Hop. 9. ,, „,,.

(/) Ictrisv. T/iowpsoii. lii. 6W.

On) I'riiice v. Ikesley, 'A Bing. X. C

.

391 ; 5 Dowl. 477 ; ii"''i« v..I/«h <</,

2 B. & P. 52G: MitcMl's bad, 1

Chit. Rep. 287.
, „, .,

{n) liarncsddl v. Streiton, 2 Chit.

(11) Anon., 1 Dowl. 183.

\p) NivlwWshml, 1 Hodges, H.
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Jud(jiMnt,

justit'j' ;
yet it was nfter-
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istify as bail, though he

(A). With the plaintitt's

epers or freeholders might

observed, the sureties must

ided under the old practice,

3 a sufficient objectioutoa

i a ground of opposition to

the siun indorsed on the

len 1,000/. in addition to it),

or, that they -ttcre uncertih-

and had not paid 203. iu the

schedule (Z^-). !So they might

of suspicion, such as their

7), small debts, &c. It •was

i bail was drawer or indorser

action was brought against

1 objection that he remained

s()/); si"*^ the acceptor of a

1 not competent to become

(o). Where the (pialit'ying

in the hands of bail to in-

icld insufficient (7)). Where

'() Coehn v. 7r«/( )7(o».sr, 8 Moovc,

i) Saggers v. Gordon, a Taunt.

k) Sec Smith v. Roberts, 1 Chit.

J 9

1) Icu-isv. TliompsoH,U.M-

,1,) I'riiice V. Bvesiey, 3 Buig. >
.
t.

; 5Dowl. ill: Hams y. Mail en,

B. & P. 520: Milcht'Ws bail, 1

it. Rep. 287.
, „, .,

„) BarncsdvU v. Stretion, 2 Chit.

{>. 1 0.

0) Atum., 1 Dowl. 183.

p) NichoWs htiil, 1 Hodges, i,.

The Security,

the bail had .sufrerod his children (lA m- fn+T,„, / n ^

^^^^

chial relief, he was rejected. WhereUeS did iSW °'''°i ^'J^"
^«- CXXVII.

he had been arre.sted or not durino- tho ^nZil- I
^""^ whether

reected(.}. Bail might just f fn rfsn?ct nf i^""'"
^?'''''' ^° ^^^

company in actual operation (t)! ^ ^ °* ''^'^^^^'' "^ ^ railway
That they were foreiffnens imrl li,i.i „^ . .

was an objection to th!h bdn" bail r«l ^vT'^^'
'''. ^^'^ ^«^^try,

was allowed to justify in rosnect oVi f ^ ""^"'' °* England
and partly abroad (r).^

^'''^ "^ property partly in England

having privilege of I'arliamJS would f.ot bo '.'/f"?;
'"^' P°^'^°"

account of his privilege from aSf ? so n
'''^ *" •'^^.**^"^'- °"

F.viloge as one of tho^sorvants in orlhmrv of /b?n" '''^)^l''^
^^

domestic servant of a foreio-u amb'iss"Xw '^ "^
^^"°°" (^ • or 'i

to justify
;

but, as arrest fr Slactt i i 'n^"" 7^^" '^^'^^'^'l

in a few cases, sureties may in„ caT 'h

"°^^' '-^Ijoli^^ed, except
though privileged as above.

°' ^^ considered su..:.-:ont,

Bail who hacl been bail bofnro nr,,i n
actions or for what sums (/.) wexe undei1b^^^°^ ^ ^°^ ^^°y
A bail was rejected who hid b .'n baH to ?ho l^"' -^

'^° '^'^'''^"^^

action and not excepted to, it a„peai-^mi fb,ft
•'"'"** "' ^ ^""''^'^^

sufficient for both actions (e) and b L !?'« property was not
before rejected as bail (rf /and u,i;n ^T ^''^J^^^^^l^to had been
hired bail (.). In one iJsXnVL ^^efLTwh 5^,'^"^ "^™
receive a commission on the amount fm il.T ^^ ^'° '^''^« *«
justify (/). That he did not k ov tle defen 1 f

^°
^T^"'""^

^o
circum.stance of su.si.icion, and mi .ht w. ! i

• '*w''''
^"^^ ^ "lere

objection that the blil was a ^am m7 bn ^"TI'^^^^^; Cv • It was no
house keeper(/), or that ho ha^^^- ^""^

""^^"'i^
'^' ""''

"" ^^^^'^1-
beingnotis to the clmracter c^f the b 'f'^^f''^'l^^'^^:

the inquiry
of his property.

^^° ^'''^' ^^^ as to the sufEcioncy

rence.

('/) Aiio)!., 2 Chit. Eep. "7
()•) ]lo/» y.Hootl,:-i Chit. Rep. 78.
.;

^rHmH,„\, l,„ii, 2 Chit. Ren. 9.5.

(«)7W,/y y. /,///..-/, 4 Burr
2.JiO: I.cni\i,ail, 1 Cliit. Rep. 28.0
But see ,S,»,//, V. Sc,n„hrtt, I W. Bl

i;!. Aud see Tidd, 9th cd. 2t(i •

Ihe aistuietion .see.ns to luivo been

n .v® /"'nier are uot allowed
just, y „, ,es,,ect of property

» I'oud, but the latter, under^d?cnn !

•' 1 U.it. Jwp. 2S.), u.

-ii.iL.(,.S2;,j Moore, o(i7;^,V„/,„,,;

V. Suinrt, 4 Taunt. 249.
(.;Seea„te^.p^455et8eq.:.

/,„„.,

^^n r"''A'''J"'>'' 1 Dowl. 124.
(''O Loftt, 72, 194.

2^
00 / rov/,.« V. JrUso, 1 Chit. Rep.

o ^''\J.-tPovte's Imil, 3 Dowl. 110

Wr/ V. 7i„r^, 1 Chit. Rep 14 :

i/"W//,l]>.&R;488. '• ^
M See4 1iiug.;i8; 7 D. & K. 783.

And see //>/,. v. >«/„.^ 2 D &'
E•

2o,3
:

// ,,.,/ v. /„;«.,,, 1 li'. & c! 208
(i/) ./ff/«,-,s«,,. A,„y, 2 Chit. Rop.

(/') .;/.(«».. 1 I),nvl. 100.

(/•) //"(/" A/'.vrv/,sr, 2 CliitRq, 98
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Part XVI.

Adjournment
of reference.

Fraud, &c.
in procuiing
allowance of

sureties.

Arrest o/De/endnit he/ore Judfimeni.

party. {Ord. LXIX. r. 3, ante, ].. 1407.) In genevi'l. it seoins, tho

costs of opposiiig bail will not W allov/ed, where they hiivo b(;eii

jojected Oil purely technical grounds (/). Under tho old piactico,

w'iinro sevevHi :\otices of bail wore vexatiously given, without

jii -.iifying, ll.r J iidgo would compd tho defendant to pny tho (osts

occasioned by tb>-m to the plaintitl', ihough tho Idl did not apjicar

to justify (7n); o.'d, ir .lonie i.ises, tho deJbuduni's solicitor might

bo'cri'nred to paj She f osts (.',).

If, at tho time appoints] by tho Mi.-tf for Hiquiriii,;; into tho

sufficiency of the seciaity ihe" deirndant is not projiarcd to prove

tho isaTne, the Master, upm roaso-fable grounds, may grant an

adjournment. Thus ho mighi do so, if, from illness or any imi'oro-

Hcen accident, tho sureties are unablo to attend (o). Under the old

practice, if one of the bail only attended, and tho Judj^o gave a

further time to justify, or to add and justify another, tliooncin

attendance would, in general, if plaintiff consented, be allowed to

justify immediately, and n-t be jiut to tho trouble of attending a

second, time ; and the samf ; . a all other cases where a further time

was required and granted a _ to one of tho bail only ; but this could

not be done without plaint i!fs consent (p). If the plaintiff has

been taken by surprise, or tb re bo some defect in tho particidars

of the security ('/), which may have misled or deprived tho plaintift'

of the means of making duo iii,(uiries, or the sureties, on examina-

tion, give evasive answers (r), or the account given of thoni bo

suspicious (s), further time will in general bo given by the Master

to inquire into their position and circumstances. Tho obtaining

time to inquire after the sureticrj will, in general, cure any delect iii

the particulars (t).

Under tho old practice, if any fraud or malpractice had been

used in procuring tho justification of tho bail, and which was not

known to tho plaintiff or his solicitor at tho time> tho Court or a

Judge, upon application, would, in general, set aside tho rulo of

allowance {a). Perhaps, now, in such a case, a fresh order tor tho

arrest of tho defendant might be obtained.

If the bail forswore themselves, they might be indicted for the

perjury (.r). Uut tho Court would not, in general, in such a ease,

set aside tho rule of allowance (//) ; at least, unless it appeared that

the defendant or his solicitor was privy to the fraud [z).

(0 Iiiiiis V. M«ir, 2 C. & J. 634 ;

2 Tyr. 742 : HantreWs hail, 3 Dowl.

425 ; Tidd, New Prac. loT.

(m) See Aldisa v. Burgess, 3 B. &
Aid. 759.

(//) See Blmidell v. Blioidell
'

& K. 142 ; 5 B. & Aid. 533 : am'

V. Clnrkc, 2 Chit. Eep. 89.

(«) See West's bad 1 Chit

96: DixoH V. CUirke, i .

^•

hail, Id. 288: GH-illim H>

Chit. Eep. 107 : Oahl.

H. & W. 10. Where l-

iihinncd the bail, and dei. i 't'l

from justifyiuR, the Coui" •

'
•

him to pay the cost of jjuu;

fresli bail. Givinn v. Fuller, \

444.

; rd's

. 2
buJ., 1

>}aiutiff

i'l them

(p) ?r/i(/(-'.si«i7, 5Dowl. 133.

{<{) Tamlermoolai's hail, 1 Chit,

Rep, 289.

(r) Anon., 1 Chit. Rep. 354, n.

hi) Spur V. Mnho)icy, 1 Chit. Itcp.

209, n.

(0 See Foster's hail, 2 Dowl, 5S0,

ante, p, 1499.

(«) See riehird v. Dohswi, 3 D. &

R. 5 : WiiHe v. Jones, 2 D. & R. 2)3:

Fo.mirs 'had, 7 I), k 1{. "83.

(.r) lioi/son's case, Cm. '''^t. lUi.

See E(i(jlejleld v. Slii'/'fus, 2 Dowl.

438.

(y) Eafllefield v. S/epIitiis, 2 Dowl,

438, See Tidd, Xow i'r.u-, 117.

(z) A'Bcekrlt v. A'"(c//v, OTamit,

770: Shee y. Abbott,'! B.i-B,CW;
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(;;) jnntc\sb<ii/J)'Do\v].m.
(r/) Vaildermooliii's tniil, 1 Cliit.

!p. 289.

OO Amii., 1 Chit. Rep. 351, ii.

(.s) Spur V. Mnlwiieij, 1 Chit. Rep.

9, n.

(0 See Foster's bail, 2 Dowl. 5S0,

ite, p. M99.
(n) Sco rkkard v. Ihkm, 3 D. A:

, 5 : Willie V. Jones, 2 D. k R. 2)3:

miirs 'bail, 7 I), i: H- "83.

(.r) lioi/soii's case, Cro. '^ir. llfi.

!0 EiKjkJield V. HUphens, 2 Dowl.

18.

( (/) Eiuilejield V. Stephns, 2 Dowl.

;8'. SoeT'idd, Xow I'rac. 117.

(:) yVlieeh-etl x. RaHieil,')'^m±

C: Shee \. Abbott, i I!. i:B.Cl;l:

Proceedings on the Arrest.

1003Astothooffoncoof falHolvnersmvit;,,™ V -i

s. Mia),
°'y rerson„f. ng bail, see 24 .fc 2o V. c, 98, Cn. CXXVII,

If bail became incomnotoi t offn,. +1,.. .

~

completed, the defendant could not be en
177^'"^''".'° ^""'^ ^'^^n

baii(i}.
^ ^"'^ '^^ *^aIIod upon to find fresh

.T, .

^«y'«f»# o/J)eht and Costs, .£-c.
It seems that tho .sheriff is l.min.l f^ r i,

although no deposit bo ma.lo or se" ,i J .i';'?''"°
^ fl<^fon<lant, DischarRo

written discliargo from the plaintiff or l,;." i •V"^?^^
receiving a on payment

d-bt and costs in tho action Jre 3 to . i '"^Jv ^']' ^^' '^ ^he "^ f'bt and
is entitled to bo discharged out o?Misto,]w' '""Ir'^'

*''" floi'o"<Iant '°'^'' &<=•

be detained for a reasomible tine unS/' r
"° "'''^'' ^""''^^•'-^i-.

if there bo any detainers against iiim 1 V l''"!
'' ^^'"^^^'^^ to see

has no right "to detain li dSiVmti. f ,'^ T'"^ ^lie .sheriff

been compelled to pay the debt anc cos?.
?'1"''^'' ''^'^^""^^ ^° ^^^^

If tho sheriff improperly di-scha In o 1 T'^T '""l
'-^^^'ichment

(
/•).

to pay tho plaintiff the immntn^'LT^''''^'- ^'''^ ^'^ "''I'^^d
officer can maintain any act r^i'i^n«fir'°i^' T^^'''^ ^« ""^i- tis
so paid (;,).

^ ''^'''" ''S^'''^^ the defendant for the money

Ta/wHj the Defendant to Prison
A sheriff's officer, having arrested 1 do for, ,1 ,-

cess, must not carry him tS a, v tavern n.^v^ 'T"" ^^^^^o pro- Taking tho
privatehouseof tlio^ifflcerLSelf or n,,?V"'^^'/-^"'"''**^'

^'^ to the dofendant to
Mitliout tho defendant's fVerco.so?/f ^ "'"'"* ''\ ''"-''''tiv^ ^'™°"-

prison within twenty-four hoiJ froVn Z T'^^
^""' *" S^iol or

under a penalty of 5(V. with troblo ^n«/ ^'T °^''^"•^ '"-'est. When.
n:A*. to bo carried, in the mcUmrtr' ""\''' ^^"^ d'^fondant
•IweHing-houso of his nZ Sio n, n

"•^'"'° '^'"^ convenient
borough, corporation, or ma"ket town^ ^'r'"*'"°'.\*

^'^^^"^ ''^ "^y,
there arrested or witliinXee^JS^'f^^.X '

l"

'^^"'''""'-^t b'o

arrest was made, if made out of ai v nifv 1
"10 I'laco whero tho

market town, the house nomhi ted no I'o
?"'y^''' ^"^•P"»''^tion, or

omg within the county, ri £ I di^Wsion f n' T''^
^""^°- '"'^

defendant was arrested (//) ItYs'tin ;Y,
'

.V^"'*-^'
"^ ^^'^^ «io

cantako tho dofendant ti gaoV 01 nrS f.""fK^° if''''
^"^^ore lio

»- 1.«»(.). Id. not t«';s,rirE'S,£ ts .s
5XIoore,321; Dieas y. W„>.>,e 4M

""((TV, GBmg. i'>3
'' ••

,^(;Km..W;*,,12L.J.,Q.b.

m Rimmer v. Turm; 3 Dowl.

(r) Tai/hr V. llraiiihr, 1 Esn 4,5As to detaming tlic defendant fo'rthe

ft'^aScT -^""" - ^'•"-^^

g^(y) i^;/»«,r V. r,»v^«. 3 Dowl.

j>;i^'^y'^^^-
;(''">.'/. 8 East, 171.

>V i',^^,-2. c. 28, .ss. 1, 12.

f'f"'
5B. & A.L 3.3. ov/n-^lirr^

^i-4^'^^i:^2?"^''^'-'^"-^
V. Laurie,
98.

i'QB. 60; 18L.J.,Q.B.



In what
prison defen-
dant to bo
confined.

When defen-
dant too ill to
be removed.

Compelling
sheriff to

return order,

Arrest of Befvinlant before Judgment.

dissent from being taken to tho gaol or prison ; ho mxist lirst nfuM
to bo carried to a house of his own nomination, lie nuiv refuse m
many ways ; ho may nominate a house, and then refuse to go to it;

or ho may refuse to nominate, or ho may nominate ami ti, n;"'

then refuse to stay {k). If tho defendant name a safe and \vn-
venient house within the moaning of the statute, lie should lie

taken to it accordingly. Tho officer has a right to exercise a jud"-
ment whether it is safe and convenient, but he must excrcii-e^it

properly. It is not, however, necessary that the house namwl
should bo a place of custody, as a lock-up house, or tho like (/I

An otHcer was illegally carrying a party to gaol within twenty-
four hours after arrest, and he, to avoid being taken to gaol, coi'i-

sented to go to a tavern, and there drew up an agreement for the
purpose of being discharged : it was hold, that sueli consent was
not free and voluntarj' within tho statute {m).

The ofHcer may lodge tho defendant in the proper gaol at any
timo^ after tho expiration of twenty-four hours from the time of

arrest (h). Holloway Prison is now tho Queen's Prison.
As to taking a party to prison when he is too ill to bo removed,

see ante, p. 894.

Sect. 8. Proceedings against the Sheriff.

PAGE pAoE
CompeUing Sheriff to Return 1 Escape i,j05

Order, S;c 1.504
|
Rescue

'

", 1,505

ComjjeUi7ig Sheriff to return Order, <C-P.]—It seems that the sheriff

may givo notice to return the order for the arrest, and that pro-

ceedings by attachment might b;- taken against him for disohedi-

euco of such notice, and that such proceedings would bo similar to

those taken to compel the return of a writ of execution (see ante n
815).

^
If any of the proceedings against the sheriff bo irregular, tho

Court or a Judge, upon an application made in a reasonable time,

will set them aside, or any attachment founded on them, with
costs. In a case before 1 ifc 2 V. c. 110, where the attachment was
obtained pending a summons to stay proceedings in the original

action on payment of debt and costs,' the Coiu't set it aside for irre-

gularity (o).

So, if tho order upon which the defendant was arrested is roiil,

perhaps tho Court or a Judge -vyould set aside the i)roceedings

against the sheriff
( )>) ; but not if it is merely irregular (7), Evipii

in cases where the proceedings against the' sheriff are perfectly

regular, the Court or Judge, it seems, will sometimes exercise a

(/.) See Silk v. Unmphrei/, 4 A. &
B. 959.

(/) See per Lenmnn, C. J., in .S(7^'

V. llumphreij, 4 A. & E. 907.

{ill) Barsham v. Bidhck, 10 A. &
E. 23.

{n) Planck v. Anderson, h T, R.
37, 41. See also lirandliny v. Kent,
1 T. K. GO ; iraiiaiits v. Musiyn, 1

M. & W. 145 ; 7 Dowl. 38 : Stevens

V. Jueksnn, Taunt. 20(); 1 Jlni-sh.

409 ; Baker v. Buvcnmrt, 8 D. A: H,

008. See Huidditck v. Birch, 4

Taunt. 008.

((/) It. V. Sheriff af MiiUksex, in

Jl'oodward v. Feilhiuii, 5 B. & Aid.

740.

( /;) See Mills v. Bond, 1 Str, 399.

((/) Ycatcs V. Chupiium, 3 Iiiiip.

N. 0. 202.

-1
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Javksnn, Taunt. 206; 1 Mni'sli.

59 : Ihihrr v. Vumipart, 8 D. i: H.

)8. Sc'G HuMitch, V. Birch, 4

atuit. G08.

(«) It. V. iShcrif iif Mulilhex, in

'ooi/wtircl V. Feitliuiit, a D. & Alil.

G.

{p) See Mills v. Bond, 1 Str. 399.

Iq) Ycatcs V. Chapidiin, 3 Ein|r.

. C. 262.

I'meedings against the Sheriff.

discretionarypowor to stay them unon,.n,.f • x
^^^^

r. i,uute, p. 1497), in theiame wiy.H S.^-f
*'""1 ^'"^ ^'•''- ^-AVA" Cii ovwtt

t. the practice un.ler the 4 .f o iS c 7 [""'T^V
''^ ^y analogy ""Jtl^^^^

he procechngs nught be stayed o fth; sh'en-i^
['^^

-f
?' ''^""^'^ '^"^««

the required amount, or giyinr, sccurii-v f li
^ Jopositing in Cou^j

tho satisfaction of tho Master or on ^ \" *^° '^^'lount required t,
payment of costs (.}.

''"' "' ""^ ™n<loi- of the defendant and
If tho attachment against the shej '« i

it seems, can bo tbscharged from it o. i T"*
^°* "^^'^e, the sheriff r„ ,

mentioned in the order tbr tho
" i f

'^'
'^^ Payment of the sum steff'^,"*

costs of .«- attaehment,'^^^,^
?L"t.r^^'\;i"'^

"^« "h SS"
after paying the debt and costs in the ac^.V .

°'". "%« cannot, "ot sot aside,
against defendant for money paid fr) ^n, '

"?"'t"^n an action
dant in custody for tho same (,)

^^^ ^'" «"i I'o detain defen-
If the defendant pay the debt n,„7 „ .

h.m, It seems that Wo proceed ngs a minV"t>,'^° i"''^^"" •''^'-"«t
stayed upon payment of the cosfs of tbe . ° '^,""^^' ^"^1 bo
liim(2). o^ t"o proceedings against

Escape.]—As to the escane of n ,,„ * ^
of execution, see a»te, p. 890. ^ ''^ ^™"^ ''"^^ody under a writ vAn escape is either negligent or vnl„r,f

^''^*'-

party escapes without tho^eonserroTthJ;i,'''?i?^^"*' ^'^^^ro tho
volunteiy, where the .sheriff or his nffii

^^-^"^ o^' his oth'cer
Tho plamtiff must have suLfnod °ome Xr^'^-^^'" ^° ^^^^^Pofihimtomamtam an action against fhn ll-iV" °«^*-^r ^o enable
The law as to escape from custoTy unJer a

"
> V' *^° ^^cape (S

hemcstpart apphcablo to an oscLTf, "^'l*
"^ execution is for

to arrest. {See ante, p. 896.) ^ "' '"'^^^^ ""der an SdeJ

i?«CHe.]-Under tho old practice if fi, ^ .

the sheriff made auMc/en?^"
un,, and an attachment was gra„ ejagamst him, and tlie < Vuirtallowe^ tho

-i"«ii«,-»,/,,
,[. ui. 233.

'"'*''^* ^'•

in

the defe«,i!ant °"''' '"^ ^S'^i'i^t

176, 177: Moles'f^"''' ^ '-f'- R-
Seb 397; 1 Saund ^V'''"' f ^^- &

max, C. J. ptr r„; '^^'
S^'"

^«'-
^'"•'V.v,5Dowl '«^"v

"' ^'-?"'" ^
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Discharge of
sureties by
variance
between the
affidavit and
statement of
claim.

Arrest a/ De/vwldiit lefure Judgment.

sheriiY or liis ofllcor, tho isliorilV was oxcusod from having' his boJv
in Court at th" rotuni of tho writ, ami might make his loturn to

tlio ~ I
. ' ; •.. .,';ly(r). Ai\ oHcapo owing to tho nogligciicu df tlif.

otliuor would uot juMtilj Iho lotuni of a rescue((/).

If tho Hhoriff return a roscuo, tho offondor may ho punished In-

attachmoat (<), or l)y iiidictmnut, and hy a spocuil n. riou on thn
caso agaiiiHt him by tho plaintiff for dannige.s, whothi-i the rosciio

bo roturuod or not (/). Tho Court havo porniilted a (lel.'udiiiit to
show, by allldiivit, m mitigation of piuiishmont, that in luet tliero

had boon mi logul arrowt (//),

Formerly, thu puniHlimont on an attachment for a rescue was a
fine of tour nobli^s; hut latterly the Courts havo fined the iiartiw
according to tlio cinuimHtancoM "of the easo(/i). A.s to tho in j'-eed-

iugs on an attachment, mx ante, Vh. LXXXUI.

Sect. 0. Linhility ami Dhchnrge of Sureties—rrcceedmjs
(((jiiinat them.

Liability and Dischnrgt' of ,, ,,

1'A(1I5

''Ceediiig nagainst Surei.,

PAQE

l.iU

Liithilitg and Diachirge of Sureties.

Discharge hif Variance between Affidavit au<l SUdemcid of tiainu]—As to how far tho HurotioH will bo discharged by a Taiiui!

between tho allidavit to arrest and tho writ of summons or stat.

of claim, sreanti-, p. 1 171. It Hoenis thutif tho allidavit tountM state
;' eauso of action to tlie plaintitl;' as exi -aitor (») en' as assij,'iiccot'a

binikrupt (/,•), and tli(i statement of ehiim set out only a'^cause ot'

action duo to tlb phiintilf in liis own right and unconnected with
his ox'i'utorship, i^:c., tlie Huroties would bo diseliarged (/). I'nder
theol ' practices, if plaintilf jnit into his declaration acauseol'a- 'ion

distinct from thai in tlio allidavit of debt and recovered on that

cause only, the bail were not liable; though, if ho reeovered both
on tho original and added cause, tho bail were liaMo as far as

regarded tho original fauso {m). Tho following cases were decided

(p) Com. Pi'tr. ''Kescous." ji.nd

SCO Ji. V .' ,i,(/P o/' Mulillinex, ill

Wi'liiimn . J't>iti./l,'l H. & Aid. 190
;

T' •, C. N. P. 5;t0, n.: nmnO;, v.

'iah. ti C. b. &()l: OWi'i/ v.

/' jh. turr. 2H1'J ; ante, ji -I'l!!.

) JJ V. J.iiffJi,U(At, (;. .\. P.
: Ffiiiii'- V. Vhiltum, fi Moore,

IHI; ;i B. A; IJ. 27 a.

(c) Sheathcr v. JtoH, 1 Str. .'..il :

li. V. ISctl, 2 Salk. t^m. And see
Wl'itc V. ChappU; 1 C. U. 028:
A..on., Say. 121 : /.;. v. I'Mins, \

Uurr. 212iJ : Guhhg v. !)vur.i, 10
Biiig. 112: It. V. I'lmlur, Itardw.
112 : it'. V. Jloi\Hhi/, 5 T. 11. ;i(i2.

(/) Com. Dif. '" Kescous: "
.A', v.

rhmcr, 5 East, 301.

if/) Ji. V. JUiiiifi/, 1 Str. 002.

(/() Ibid. : Jt. V. Ji/AiiiK. i Burr.
'H2J.

(0 Mrtrrel/r.Joinifi^m.J.im:
Aiihtvorlh v. Uijtil. \ li. k Ad. W

:

Jh-fvex V. Straiitji', T. 11. l.')S ; AH-
tiuoil V. lUitteiihtiiii, .') Mooro, '!'»:

lloiwhts \.Irhiiii, « T. K. 41(i: li'"'j

V. Tipi'imi. ;! Wils. 01.

(/!•) II..: ITidd, 9the(1.4j0,ii. (');

Vunnuni V. Ihins. \ Burr. 241".

(/) See ante,
J).

1171 Astoalloiv-

ing an amendment oi the statement

of claim, see J.vnt v. K.iblnchde,

tl Taunt. 483. See Gi'iit v. Ahkit, 8

Taunt. 304,

V. Juttiiiij, 7 'I'aunt. Ji'.i; 1 Moure,

51. And sec I'uxicill v. Cunrc, 2

'J'aioit. 107 : Tmibir v. WUhinm, 5

N. ,!t' Nt. 18!) ; 11 1. A W. 4.)1 ; ! A.

& E. 784 : limn v, Khih; 3 B. .V Ad.

437 : VirtI) v, Unn.s., S nowl. (iS9,

where it did uot iipiicnr upou which

Niit the plaintiff r'jcovorcd.

{ill) 2 Saund. 2, 72: " htehniijht
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of (i rescue {d).

) offondcr may lio punished liv

nd liy 11 spoci'iil n riou on th'.)

)r diiiiiiiges, ^\•hl'thll tho resciie

:
have periuiltod a ilelVmlant to

punishment, that iu lait tkto

1 attachment for a rcsi'uo ^'iis a
( 'ourts have fined the ]mim

ho case {h). As to tho iiuceed-

, LXXXIII.
^

je of Sureties-

hem.
-Prorcc)Ui(<js

'loceeding nagainst Hnrreiu
I'AOE

loll

(trge of Sureties.

'davit nud Statemnd of Lhiim.]

I bo di.schargod by a variii'

ho writ of suiniuoiis or stiit'

hat if tho alKdavit to arrest state

i oxK-utor (t) or as assi,ii;ii|i(> of a

f chiini set out only a cause of

pwn right and unconnected with

v'ould be discliarged (/), I'ndur

liis dechiratioii a cause of a- 'ion

of dobf and recovci'ed on that

! ; thou^^h, if ho recuveifil both

tho bail were liulde as tar us

'ho following cases were decided

(() M:irrelt\.J(w„ii, MS.,T. 1823:

An/iwurf/i V. 10/(d, 1 B. ic Ad. 19:

Ih/res V. stvamji', (i T. l\. 1oS : An-
'I uod V. Unttcnhiini, o Moore, 'J'iH:

lloiwl'i-< \ . Irhni, S T. B. 41U; 7/""y

V. Tipj'iii,/, a Wils. 01.

(X-) 11,.': lTida,9thcd.450,n.{.):
('(iii/inii/ V. IldriK. \ Burr. 2-117.

(0 See ante, \i. 1171 As to allow-

ing an ameudmeiit oi ihc •itatt'iiient

if claim, seo Lent v. J\''blmliitt,

I Taiiut. 483. See Giiit v. Aliktl. 8

i'auiit. 304.
(ill) 2 Saunil. 2, 7- : ''ulirrh/hi

V. Jiiltiii;/, 7 Taunt. \\.,r, 1 Jloorc,

51. And see ('usiall v. Cijan\ 2

raaiit. 107 : Taiilur v. W'dhimon, 5

N. k M. 18fl; ril. A W. 4.)1: 1 A.

& E. 784 : Uiwi V. AV./iV, 3 B. i Ad,

437: Firlh v. Ilnri.s, ,S Dowl. GSD,

where it did not apiicar upou wliicli

uut the plaintiff r'-ouvi red.

^^''^llity and Diseharge of SuretieB.

before 1 d' 2 V. c. llo. Wlmm ..n
plaintiff nddod iti hi. declarniS^ ^ 'Lfc.Zrl

^''^ ^'^^^^ «"M.
amllotexcliange, and recovered on thnf I

^o^ not delivering
that the bail were 'li^chargt7(,0 Jin 'r"*

""'''' '^ ^^^'« ^^eld
a.re,sted -nan entire sum i.fr go t „d

* ^™ "^ Uofendant was
declarahonoontanK.dnocountf,u-

goods ^1;;'''^' ^,"^' "^"^^ ^^o
not to b(Mi,sohargod(o). Where tlm dechSi,.,, ^f-

^'"^^ ^"I'l
on causes ol action not included in thn ..ui i

•!
" ,'"""tni>'ed counts

tilf recovered both on the oiSm and nT^ "* ^°^'- "'^^ plahi-
h^Id not liable I,, tho costs Te co.^f '"'',; T'^^'

^to bail wSo
kid, that It was for plaintin to Lvl I

"" "^^' ^'^^e^: •^i"! it was
tion

(,). A tnilh.g
vinancc'in^th'ri^cfckrn^, fl^""*^^

"" '^^-^
'

rartjesfl-as not, it .seems, gr(Hmd forMY "*,*"" ""•"'^« of the
when. .iefen,h>ut was held^o Tail* ;/^r;t;S"1 *^',-'""' ^v). aIS
l;..t in and justified bail above bv his U "^""ti'^n "anie, but
declared agmnst hnn by such ri.dilnan.An ,''","'''' ''"^^ I>l'untii¥
r."' d r

.
And the .sanfe, whore tho Itni' f ^"'' ^'''^° "ot oxone-

].yable to A, and by him S.rsed toS ''t^,^'"'^
«" ^ ""'ow™ note pay.blo to A., by hi^^ ffio^ toV!':^^^^^^

iao7

Cn. cxxvir.

th.- defendant n.ny, in some JSeft fT''V'T"^'^'*'^«Pl'i"^tif?to
snnties. Tin old practice on tWs s, 1 f . f f"'i^''*'

^'i'^'-'harging the
fnnl to. i:„der\he old pLctice n' ;,', l"'^''' ^V''^'^"-

^^ - -

- pnncpal w thout th^ consent o \hXdm "
V' t° P^"'"*^"'

'
Cerent situation from that in wh ch tl.ov 1

^' VH"^' ^'"^ ^^"'^
ena ,' into the recognizance wo i d di 1

^ li"^*" ' themselves by
"cognovit by theprincipal, iV Itets Jfr\°^;;^''^^

ThS
longer time lor the paj'ment of he debt /nT ^^!.^"« ^" ^"vea
•vo had If plaintiff ha.l proceeded re'uaH f'

^^"^^ ^^ ^™"W
tho action, would di.scharge the bi"? if ^t,'""* i'""*^

*° trial in
hereto,,), l^»t a cognovit b^ the rindn.,V ''V

?°* «""«"ntm^ net given (as, if it wore a ^'oed b. ?
•' ''^ ^^"ch s- ^, tiuio

enteiedupimi,,..diately, orthat thodnir JJ^^gment wa.s to bo
nient. within the time\'n wh ch Sain? ^'"'Z? ^^ ^^'-^"1 ^^ ii'-'^J-

(o)&««v.
//„;.,;,/, iDowi. 114

V ?;• /) '^ ^- ^'^S. See 7W//',v.«,/W^,,K&M. lS9;fu.

K?^
— ^- «"""/*, 1 Cl„ . Eep.

;„', -".iUv. 236, 246: bVe!

?!. & P 114. /' ^ ^'">'' 427; 4

707. M-ook V. /A.„,,;^ 1 DmW

"otpaidu;yu;;u'nfirf*"''^

them
:
6V / y ^.r^'"^^"'"^^""^*

Di.scharge of
Raroties hy
giving time to
defendant, &c.
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Part XVI.

DiHclmrgo of

sureties by
death nf ao
feudaut, &o.

Arrest of Ihfcndant hefure Jitdyment,

claiit and niiothcr for dobt luul costs (//), or iijjrood to takn a coiuiio-

Hitioii for tho Haiii»i(2), tho l)ail wcro (liscliargcd. A uicrn liououmblr
obliji;atioii on tho part of iilaiiitilf not to proHM <lrfon(laut for imv.
mont of (lol)t and costs would not discharge tho bail (a).

Tho application by tho bail for relief on tho ground of tiiaohaviri"
boon given to tho principal had to bo niado in a roa.souabhj tim"
after tho bail know of tho agroomont to givo time {h),

liy Ihath, Ar. of Di'fi'niJ(iiit.'\—\S\un\ tho security is, tlmt thi'

defendant will not go out of Kngland without leave of tho Cuuif
the sureties are discharged by final judgment being obtiiiiiiil. or tin'

death of the defendant, before any breach of tho secuiit\-. Ainl i'

Hoonis that if tho action is for a penalty, or sum in tlio imtiiii^ (if a
penalty, otlior than a penalty in respect of any coiitiact, iuul tlii'

condition of tho security is, as mentioned ante, p. l-lilT, (hat anvsum
recovered against tho defendant in tho action shall be paid or tli.it

ho shuU bo rendered to prison, then, if th(! defendant ilic at auv time
before tlio return of tho ca. sa. against the defendant, the hail are
thereby discharged ((•). But if ho lUo after the ca. sa. is rotuni-
ablo((/), although before the return is filed (c), the sureties are
fixed ami tho Court cannot roliovo th.in. Under the old practin',

where tho defendant died before the return of the ca. sa. the bail

might apply to tho Court or to a Jiulgo to have an exoiifntin
entered on tho bail-picco ; or thoy might plead the death to anv
proceeding against thorn on tho recognizance (/).
Under tho old practice, if tho principal became bunknij)t (7), and

obtained his certiticato before tho bail were fixed, tho bail wrre
thereby discharged in all cases where tho certificate was a bar ; bat
if tho bail were fixed before tho allowance of tho certiticato they

remained liable, and the Court could not roliovo them(/)). If the

( y) WilliKon V. Wh ittfd-er, 7 Tauut.
.53 : aliter, if agreed that plaintiff

might still proceed in tlio action,

notwithstanding tliu hills. See .Me/-

rillv V. <j/iii(/iiitii)ii/, 7 Taunt. 126

:

Vi'moii V. Turlcy, 4 Dowl. GOO; 1

M. k W. ;UG.

(;) Senit). Tli<tckenuj v. Whitakcr,
1 Moore, 157. See Uriel: irainl v.

Aiiui.ty 5 Taunt. Git; 1 Maisli. 250,

where tho conipositioii was taken
after a judgment against tho liail :

Veriinu v. 'fiirhy, 4 ])owl. GGO; 1

M. & \V. ;UG.

{(i) Ludbrookr v. Ihirctt, 1 Dowl.
488.

(A) Vi'r)W)i V. Ttirlcy, 4 Dowl.
GGO ; 1 M. & W. ;UG. Sec Kiiiiihl v.

J)oncy, 1 B. & B. 48; 3 Moore, 305.

(c) Uparroic v. / >wi/atc, W. Jon.
29.

Id) Glynn v. ]r,.,v, 1 Str. oil:
I'arry v. Jlirry, 2 Str. 717; 2 Ld.
Eayiii. 1452 : Fikwood v. ropplcivcll,

2 Wils. 65.

(() Rilliihisi})!. V. (ii:i:.th,ii, fi T. B.
284.

(./•) 2 Sellou, 55 ; Tidd, 9th ed.

1129.

{(j) As to entering an oxoneretur
wliero tho defeiulaiil had become
bankrupt and obtained his ccrtilicalc

in a foreign eoantrv, see BnllHiilim

V. (loldhuj, 4 'f. iC IH.i, u. ; Mhr
V. M-Miister, 8 X. h. m: Jmx v,

Chiirtrrs, Haves, Keji. Ex. Ir. 17.).

(//) U'onln) V. Cnhl,, 1 Biirr. 2'it:

Mannhi v. hirtridqc, 14 Kast, .WJ:

Jlitrmir v. /f<if/i/ir', I B. & Aid. :i32:

Julniniiii V. l/iiisii/, 1 13. it ('. 'J4'; 1

D. & It. 2,S5 : Staph tun v. Mudm; 7

Taunt. 581) : Thtn-Lirtui v. Tiinnr, S

Taunt. 28 : ir<i//,;r v.' (iihlitl, i W.
Bl. 81 1 : I'(ii//ir V. S/„mti\ M. i: 8.

2;jl : ir,.'<t V. Aslidoini. 1 liiiifr. Hit

;

7 Moore, 5G(i. A certificate uiulei'

6^7 W. 4, c. 14 (a repealed Iri.sh

Bankrujit Act) operates as a bar as

well of debts due from the l):uikni]jt

in P^ngland or Scotland as of those

incurred by him in Ireland. See

FfryKssnn v. Sp, hci r. '.' .Sc. X. li. 221).

,^r; tf> thr I'ffi'rt iif thr IvlililitilV iiravill^'

his debt under a baiikriiiitcy agaiust

37;j

Tai

4.\
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hvfvre Judijinent.

I (//). or agreed to takn a coiuiio-

(liKcliurgcd. A iiicio honouriibli.

not to press (Irfondaut for imv-
ischiirgo the biiil (d).

[iof on tho grouiul of tiiiio haviii"

b(j nuulo in a nMiHoimbl.j tiiuu

it to give time (/)).

When tho socurity is, that thu
111(1 without loavo of tho Court,
juilt,Miicnt heiuf,'ol.tiiiiinl, or tin'

bn'iich of tlio socmity. Ami it

liilty, or sum in tho I'mttiro of a
ospoct of liny contriu.t, uiul tho
onod antv, j). Hii;, tlmt itnysum
tho action shitU bo paid or that

, if tho dofcndiint ilio ut any timo
inst tho dofondiint, tho luiil ari'

die iiftor the ca. sa. is rotiini-

ru is filed {<), tho sureties aro

them. UudiT th(_' old practici.,

le return of tho ca. sa. tho bail

.
Judj,'o to have an uxonontiir

Y might plead tin- doath to any
Dgiiizance (/).
ncipal becumo banknijit (7), and
bail wore tixerl, tho bail wrro

ro tho cortiticato was a bar ; but
dlowanco of tho cortiticato tlioy

dd not relieve them (A). If the

(,/') 2 Sellon, bo ; Tidd, 9th cd.

1129.

(.(/) As to cntoriiif,' an cxonerefiu-

wliero tlio dcfendaut had become
liankrupt and obtained Ids ccrtitio.-ito

in a foreign coautrv, see llulhiiiliiie

w (/oli/iiii/, i r. it." 18.), u. : lUilir

V. M-Miistir, ,S X. It. OIIU: Jo:h^ v.

C/inrfns, Haves, Kcj). Ex. Ir. 17.).

(//) llm/rf/ V. OM, 1 BiUT. ili:

Miiiiiiiti V. hiiiridgc. 11 Ivist, .VJS):

llanmr v. Jl<fi/i/ii\ 1 li. & .\ld. :i3'.;:

Jo/iiimi// V. JJ/isr)/, 1 B. it ('. 24"; 1

D. k It. 2«.')
: St\ii)lrh,ii V. }Mmi\ 7

Taunt. oW) : Thutkiraii v. Tirriia-, S

J'aunt. 2cS : WulLrr v.' (liliUlt, i W.
ni. 811 : I'mntr v. Si,n,m\ C M. k ^.

2;)1 : Wist V. AkIkIoii-,,, 1 Bin;,'. HH ;

7 Moore, odti, A certificate uiulcr

3 «fc 7 W. 4, c. 11 (a repealed h'ish

Bankruj)t Act) operates as a bar as

ivell of debts duo from tlje bimkrupt

in P]ngland or l^cotland as of those

incurred by him in Ireland. See

r<'r//i>.ssoii V. S/itt/n r, '1 Se. X. K. il'X

A.4f'.-lt!!.'0(y0itnftlu.p!;|i!l(i!Vpr»Vlll;i'

lis debt under a bankruptcy aj^aiiist

^''"M<ty„,ulDisc/,ar!jeo/
Sureties.

certificate were obtained befnr.. fi 1 -i

„n.ht a,.,.ly to tho Coult'o;";.'; a'j^J'" JT.y, '^f''
*'"^ '"''^

Hon to have an oxonerotur entered on fl, T ..'-"(^"it^i-rs m vaca-
cou

1
not ,U.,d tho bankrtiptcrand ee.titi'o'?'"*'!''-:?^';^!

^'" ^^^'y

... the.r own discharge (k). 'hil amliailtu^^^i f ,"^'"' r'i»eipa'l
any proeeedings wore llad agaiU^ ^^ b "f ^h'

^" "' "^"^''^ before
ave to ,,ay the co.sts of such proceed n",(f' ft'^'''^ "»«y ^ould

he.nj; taken wore not an answer to thean lionf;
/'"\'''' ?™'^°o*'"'SH

hcon much delay, the Court niighruft nH '^'"i-
"^^ there had

them(«). i'J'"t''H^tho^vever,gScu^^^^^^^^^^^ rotuso to relieve
exoneretur to be entered on tlie L .^1 n S"'^'

"""f^ '"''''^^^'i"

dan was entitled to bo dischar. ed3 nf T? ''^'^'•''
''^'^''-'H-

vaiid.ty of the bankruptcy were lis, mt^, « T^'''^^ ^")- ^^ the
t.mes order it to be tri.,.1 Jn Itign^^^^^^^ ^™;.'^"1 -""«"
exoneretur to be entered (/)).

^ '^''"''' ^^^°^^ they directed an
Under the old nraeticn Jui./ ,.; • 1 ,

(o.xdebitojustiti»,
/.t a\;,'tm'tnS^i'" \-««- <if r',lU

return of a ca.sa. against theirpEj '"',*' "'' ^^*"'" the
discharge, and might plead thfs o£ •'"''•'''"''^'' 1^"" in their
t cm(,^. The VoZi lo, asa w,St/- /L';/'T

"'^^"" '^^"'"^t
allowed ho bail u further time a e^ ?he^retn^/'l

^'''^^"0- ^''^ve
reiidor their j,rmci,)al

; which, howeVe, iS °^ *^" '=''• «'^- *«

ti.ied. tr'lS;t Ka'rcS^SC^r>^° "-- ^^^^^ '-"-
to render their prin^cipal or pavie 2b ' V"'^.

^"""'^ themselves
not in general,^ be excused ^l.-.iahtpeilirne'" 7^''"''' ^--'d
of their recognizance, merely be^^ause tho

' ,°^ tlie condition
impossible without any default 0^10^%^"?"' ^'"* '^^^^'^^
would not enlarge the time for renderi, ^^ven n Vr'*' t^^'^^'^fore,
he pnncipal could not be removoc^^^Su In I^ "'• ^"^''""^ "mt
(unless ho were already in custody S hi ^"^'""^ ^^« ^'^^ («)
specially 0,1 the habea.s-corpus (t)T o" thn t b. 1 T?

'^"'° ^'"^^^rned
^^^"^^-lervery special^ireliiiCSlIf);':? te^^^'jlr

auut24(). Seoyii,;-v.S'
JB.n«.2s.C.«l:i>«.,„,,^;;

(0.V«,v/«v.O'//«,.«,Cowp.821

(0 #'««<« v.iW,,W^,,,j4j,^^^^

Old prnctieo as
to rendering
defendant.

Time to
render, when
enlarged.

(w) /w/<-.v V. £//i.i, 1 A & P -iliO

„ (i*^) Tuld, 292. And see V/.

V. Lvmstc; 6 Taunt --f-^" >/^
"«''"«

>ii
, 1 r^a. Itaym. 1;J0; 1 wils '(Tn

-'f«""'"
V. l'„rt>-i,lge. h East ;< ."

laym l.-,6: ^,,0,, {-"^^^ ^ M

"uti rendfred. /'//A,,. „ \' 71"/?''
•Sc P. 550. ^ '^'"""y - ^-
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Mode aud
time for ap-
}ilyingfor

enlargement.

Discharge of
sureties by
other causes.

Arrest of Defendant he/ore Jiuhjmeni,

warrantably arrested and detained by a foreign enemy {.r). Dut if

from any act or law of our own utato, it beciinio "ill)])(lH^^illl(,. to

render a defendant (y) ; as, if ho liad boon actually scut out ot the

kingdom under tho Alien Act(7-); or wore actuiilly on board a

convict sliip, in order to be transported («) ; or when a sciinian

being out upon bail for a debt under 'Ml., was iniijrcsscd into Hi,!

Queen's service (i), or tho like (c) : tho Court or a Jmlrr,.^ ^p,,,,

application, would order an exonoretur to bo cnt(!rod on thu biiil-

piece. Also, where defendant was in custody under n wiuraiit of

commissioners of bankrupt, tho Court or u J iidp) would I'lilarijo the

time for rendering him, though tho bail had n<jt jiistilird, ho beiii"

in such a case, as it were, in criminal custodj', so tlmt the baU
could not render him {d). The Court or a Judge wonld cnlari'u the

time for bail to render a defendant, who was uiuhn' iiiipiisdmnunt

in a county gaol upon conviction for libel, until a week alter tho

imijrisonmont under the sentence had expired; but not until ,i

week after tho term for which ho was sentenced to be im-
prisoned (c).

It npiust have been sworn that tho ajjiilication was mailo on
behalf of tho bail (/). And, in general, tho bail coidd mako no
motion until they justified ; but wlien defendant was already in

custody, and tho bail could not make tho rcndri' in due tiiiu, it

was an exception to the general rule, and tlio Imil \i\\^]d obtain

time to render {(/). In all other cases, tho l)ail niuhi bave rendered

their principal within tho time above mentioned, or jiay the debt

and costs (h).

Discharge of Sureties by other Causes.']—Tho sureties will not bo

discharged merely by the plaintiff not delivering liis statement oi

claim in duo time, as tho proceedings to arrest ar(^ now alto;,ether

collateral to the action (?'). Under tlie old piuctico Mic bail were
discharged if the cause were referred to arbitration ; ini. tliis was
not so if a verdict were taken subject to a Md'crcnn, (''',. if the

defendant obtain judgment in tho action, oi' if tlie deliM'aiit pay
the debt and costs, the sureties will bo discharged. So, under the

old practice, if tho defendant (or, where there were two defendants,

(x^ Grant v. Fagan, 4 East, 189.

532.

See tho notos in 13 Price, 625,

(s) See Folkein v. Critico, 13 East,

457.

(n) Wood V. Mitchell, 6 T. E. 247

:

Futvler V. Diiiiu, 4 Bun-. 2034.

(b) Eciberl.ion v. ratterson, 7 East,

405. And sec ante, p. 1400.

(e) See Maude v. Joiirtt, 3 East,

145. Ak to enlarging the time when
the defendant became bankrupt until

after he had finislied his last exami-
nation, see Id. : Of/iei/ v. IHckejiK, G

M. & Sel. 348 : Gkhdinuiii v. Rob-

inson, 1 Taunt. 320 : Coomhs v. JM,
2 Dowl. 700 ; 3 M. & Sc. 817 : -S/iaw

V. Cash, 12 Moore. 257 : 4 Binfc. 80;

Jtmton V. Greene, 2 Dowl. 017.

2 C. & J, 85; 2 Tyr. Ifi'j. And see

WiiHi/h V. Js/ilunl, 1 Ho. 107; 3

Dowl. 123 : V/ioVm v. Ahiti; 2 C. &
J. 480.

((') Caiii/ibr/l V. Jvkhiul, 1 C. &
M. 73 ; 1 Dowl. O.'sr). Sec PmicIi v.

Jluae/ier, 10 I'riec, 101: Axlniion' \:

Fletcher, 13 I'l'lce, (JliU.

(
/') Jfarris v. Glomip, 2 Chit, licp.

101'.

((/) Goldiiiav, /l(nn/!iiil,\[\Vrkv,

593.

(h) Ilirdv. Alkihx, 7 Dowl. 7()9.

(0 Irrlioul V. JInrti, 1 U. vt M.
508: ItroiVH \\ MWidlun, 7 M. ic

W. 1!)0: V/allcr V. Ih- IMiemont,^

Q. B. 541; 2D.* L. 500; M L. J.,

U. n. 22.

(/•) 2Saund.72b: Jrclirr v. lloh,

{d) Gibmi V. U'hite, 1 Dowl. 297 : 1 M. & V. 2S5 ; 4 Biiig. 401.



le/ore Judgment,

y a foroiRti oiicmy (,.}. iJut if,

itato, it bocaiiKi iinjidHsilily to

1 boon actually Hcnt out nf tlie

or woi'O a<^tually im ]h,hh\ ;,

(ortod (a) ; or ul'icii u sfiiiiiai^

3r ;!()/., wa.s iinprcssi'd intd (ho
tho Court or a Jmh^v, upon

;ur to bo oi'.torcil on tliu bail-

ji custody under n, wiuTuut of

I't or a Jiidj,'o would rnluviff. tho
bail had not jiistilii'd, hu'ljoiii;;

nal custody, ho tliat tln' hu[
•t or a J udf,'c woidd (.uliirj,'o tho

,
Avlio waH luidor ini|irisiiiiniunt

r libel, imtil a week iit'for tho
bad cxpirod ; but mi until ,i

10 waa sontouced to bo im-

tho appUcatioii was made en
moral, tho bail could iniiko no
hen dot'onduiil wiis alrcailv in

ako tho render in ,\in; time, it

lo, and tb(! Imi! mij^'ht obtain

!S, tlio bail TiHisi 'uivo rendered

)Y0 moutionud, or jiay tho debt

«(?8.]—Tho mirctios will Tiot bo
lot dolivoriuf,' his stidenient ot

>;s to arrest are now nltu',othcr

tho old practice *\w bail wero
id to arbitration ; iaii; thin was
octto a relerenei, (,;). If tho

action, or if the ilel'er'atiuit pay
bo disci united. So, under the

loro thoro woro two ikdeudants.

^^^'^^^Hy^indlJischaroe of Sureties.

: C. & J. K'.; 2 'I'yr. U,2. And see

Tiiiii/h V. Jnlitnrd, 1 .So. 107; 3

)owl. 12;t : Jlarrix v. Akwk, 2 C. vt
. 4H0.

{A Cinip/Hll V. AfhIinHl, 1 C. &
»I. 73; 1 Dowl. (ilir). Sl'o Itimch v.

Hdiiflier, 10 J'licM', 101: Anhmorc v.

^"Mrlur, 13 I'rice. (i;i().

(
/) Jfarrin v. Glimnp, 2 Chit. Ecii.

01'.

(//) G(>l(li)i(j\. //(( r, )//,/-/, 13 1'rico,

i9;i.

(h) liirJ V. Alhius, 7 Dow!, nil).

(0 Ir,l>i)ul V. Jinrti, 1 D. & M.
i08: Hnini v. MW/illitii, 7 M. A:

V. IWi: l','iillir y. /Ir llirliniwul. ti

I U. 511 ; 2 1). iV L. 0(1(1; 11 L. J.,

J. B, 22.
'

{/.) 2 .SiiiiiiiL 72 !i; Anlur w llnh

M. &. I'. 2h:); 1 Hill);. Kil.

then if both) wore taken on tho ca ^'i m m.-fn , ^^^^

of suing out a ca. sa. af,nunst tho prindAr.suod'^.n
f''"'*'^' "?'*'^^'»^^ Ck. CXXVII.

e.xtondcd land.s under it, or sued out a tn ,, !i f '",' «^»'t ""<!
amount ot his debt under it (ra), tho hx\\Jt' .i

* '?"*''^ *h" ^^holo
Under tho old practice, f dofondant bT "''''''^'

'^^^'=^''''fe'«^
member of tho IIouso of CommoisS ^ T" \P'^^r('0. or a
Com^t or a Judge would allow auTxonW;^ ^^"^" '^^""'b t^o
f defendant were actually on boai^°'^ "^ !:^° Y ''"^°'-«l (/')• So,
tivm^poitcd; or a seaman inipres,sod in the o„.

^''' "' ''^''^^'^' t<> bo
alien, and were .sent out of the kin.-dom undov f?,W"'"''° ' "'" au
rom any other Act or law of ou "oj-^Sf ;

^°^^'•"^ ^ct; or if,

to render defendant, the Court or a S^o^nuU S'''""« ^"ipossiblo
to bo entered on tho bail-j.ioco (,,1 1^ ^ th^, 1 ''^]7""'' '^•^"noretur
wliero defendant was merely do ai.io h . T"'-'^

""^ be allowedwliero defendant was mJroly Slotai.^S b
' T -^ ""^ l^o allowed

kdbecomo lunatic (6'}, or where Plaintiff ,L ""l^''
oneniy(/-), or

amount {t).
^

^' Plaintiff recovered under u bailablo

ProceciUngs mjainst Sureties.

Tho remedy against the sureties is Ii,- o„i-
security, which bond and secur ?v am? al? n?

°"
r^^

^""'^ «'' °thor
subject to tho <,rdor and control of uLcourtL rr"\'"^''1

^^°™°^' ^"'c
r. 4, ante, p, H97).

""'^'^ ^^ '^ J"tlgo ( On/. /.A'/X
Asalrcadynoticed(rtHif(>, p. 14()7\ „,T^„, ,, ^. .

or sum in tho nature of a penalty othe t.T^'''''
'\^°'' ^ Penalty

01 any contract, tho security given is to *ho t^'T^'l^y "> ^'-^Bpcc^
recovered against the defendant infhf .•^'' ?'*'''=* ^^^at any sum
ie shall bo^endered to prll^; intch oa;o:\';' '^ l''-^^*^ ^ «'"

iiecossar)- m some ineasuro to consideftho ?d'l '''I-''"'
'^ ^'^^ l^«

ceedmgsagain,st bail to the action
; and it sho 1] f'^'l'T

""^ *" P''"-
the action undertook that if tlie do ondan '\ '^'^",^ ^^''''^ ^^^^

the action ho would satisfy the costs and . i

' ''' ^'""'lownod in
himself to tho custodyof\ho p£uo he C "?'"°'! "'^ ^'^"'^'^^i-

would do It for him. For tho o d nrnlf •
"" ^"'''^ «'' "lat tlio bail

(1) Ifmill's case, Cro. Jac. 3"0 •

Oee V. /ffi^f, 1 Lev. 22(3

WMS., E. 1820. And see 2
Selou, 44; /„W« v. T//.,,..^,,,// 2
Lutw 12,3: .SV«vwM« y. 7fo,./„, g'jj
ti 0. (U(.

I^.(«)

Trimkr v. «;u>/,y, i d^j.^

East, IDO; i'/,,//,^, V. 7/W/,W.y, i

j>) See auto, pp. 1455, 1456.
W Ante, p. nf,o. See irjrgent

jg(') See (;,.„.. V. F„,a„, 4 East,

13 East, 355.
'^" ^^^ (^o'-^' y- £ell,

(0 See 'liwaitcs v. 7>;,..,. 4 n j'R-194. ButsooTidd,9rcd'2?4.*
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TEOCEEDINGS RELATING TO INFERIOR COURTS.
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CXXXI. Compelling Judge or Officer of County Court to pnjom
^_^^
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OXXXII rrohwttioH
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Part XVII.

Power to

confer juris-

diction.

Power to grant

relief and to

givo effect to

defences and
counterclaims.

CHAPTER CXXVIII.

APPLICATION OF THE JUDICATUEE ACTS TO, ETC.

, /. 7.,. .;„ rniincil to confer Jim'sdktion on Inferior CourU.]

Power h>) Order m LoumU toconj
^^ ^^^ ^^

^,

^^
^,^^, j^^,^,

"'l^^^^^'S oJ'vSlm ;>U^tionttie saB.o jurisdiction in e,ui,y

interior I ouit 01 ci\ n J" , County < ourt now has, or

-^
f ^"^Ctvo'aS^h ^^Stion,i/and.honconferrd,

SltoxSd in the mauuoS by this Act direetea."

r T f .•:„•,• CnnrU to umut Relief and to <jiee Kfd tn

Power oj
/£i,J, ; i„B';tho JndLture Act, 1873 a. 8!.,

Defences nml V'""
''^^'^

i '

v^doi now has or which may, after tiio

" ^^^^^^ i^£A^S^J^SSn in :Uy- or at law and in

passing ot this Act navt J
^. j ^1^^^ y, i.^^.^rds all lau^ s

eqnltj;, and m
'^ f"^"V^^JJ^^^^^^^ tho time being, hayn power to

of action
Y^ fj'y^^j;i r,,^r^^^^^^ before such Court, such

grant, and shall giant lu '"'^ i
, • , •

f i- ,.pii,od cs, either absi.-

foliof, redress or ^-^^^'^^^.XU^^v^^^^^^ p", elding give such

lute or conditional and .hal "
;;y„/^^„f

^
,„ ,, ,ouuterelann,

:^:;JS!t.^a1s^>ior^^- ^-vision -^j^-— :;;-

p'l"'"" n',1 "
1 .,».,.>! •' •"'1' "'S I" Hilt null i»i....i. .

tained), in as full and an pi a luiihiior a.s luig

«loi\(' in

in im lull aim auii'i' ' "" —
. „ - ',. ,,

S, "il,;:!' aso by the High Court «l Justice.



^IL

INFERIOR COUETS.

TAOK

to 1^12

1516

lo2:i

County Court to pirfom
1.138

l.ill

i to County Courts lo4S

lor Courts— Ccrtlofun .... 1555

:xviii.

TTJEE ACTS TO, ETC.

irisilidion o» Inferior Courts.]

, "It sliuU Lo litA-ful fuvluT
'

in Council, to confer on aiiy

e same jurisdiction iu c(iuity

ly County I'oiut now luis, or

liction, if" and wlion conferred,

this Act directed."

t lU'liif ami to aire F.fd tn

10 Juihcature Ad, 1S7;5, s. «!!,

has, or which may, after the

,n in equity, or at law and m

[y, shall, as regards all causes

tho time being, have power tj)

oding before such Court, sucli

ation of ronicdics, either ubsd-

3rv su(di proceeding give sueli

d'of defence or cotuiterclunn,

irovision next hereinafter eou-

uor as niight and ongM to 1'"

Durt of Justice."

Application of the Judicature Acta, &c.

This sectiou confers on all Hiich infnHnr Pn,i,.+= t-r,

give the same relief, redress or ^SL'^tZl^^U^^ *"

.,s tho superior Court could .'ivo l.uf tl.n 1.1. , ,< •

'"' '^'^*''^"-

coeding" must be read as '' in ^ny Sio '
• n 1 fV

"'
''t^^ ^r'

not enable tho inferior Court t.) i
, v ',1,

'

i

°
'T*""'

''"°^

that relief which a superior Cour c if
* '"";'"l<^^Bot granting

to tho inferior Court to .Hroet jud' ,

' H t^^ "?* ^'^^^
P^T*^!'

for a new trial («), The secti.;!:.;;; S X^S^^^^'^T
Court to grant an injunction, and to ^niJ^^l^ZZS^^

entertau. ar l|,uiL thenhrSlr^Zt';:: ZrSSS.r^^ '^

cA^a^^'deSrr=ti:=f;s ^£''^as^
matter beyond tho juris.liction of th C nrf 1 involves

counterclaim shall not alfoct the n.i, ,(0,," ' ^^^ ^'^'^^'^^^'^ ^^

Court to dispose of the Solo r ^^ "coiv^^^^^^^^ f
'^'

relates to tho demand of the i.laintill ami ho W n ?
so far as

no relief exceeding that whi.di 1 , <o, f m1 • ^^T}°'
^^*

administer shall bo |iven to the .Mlubln I ' u.j^S'SlSe?

thought fit, en the action o an Trtlh^^ 1'''^^ ^
orderthattho whole proceeding l,o tm s rr. 1 U I'^'^f ^ ing..to

Court to the High Court, or t aiiv IJ v h , I''
'"""^ .'^^°^'^°^

case the reeor/in such rntSlJJ^Smir'b!^^^;; ^.^ll^^l^^^J^

pro'eeuted in tho said High Court as if [Lri'''''^''''^^^
^'^^

commenced therein "(c). ^ "" '* '* ^"^^ ^'^'^^ originally

By tho Jwlicuture Act, 188J. «. IS "Thn i,„- r i.-

inferior Court in cases of couut^'ckim'un.lor1 f '^''^*'°,^x
""^ ''''

and ninety of the Supreme GourUUnd^^^^^^^^^
be excluded by reason (1) that anri, ,.^ .

' ^'^' ^.^^I'l not
matter not within the loi 1^-rS diSL fsu^h ll f''-'"p "^I"l^^^
whhin the jurisdiction of a,!y ott^Slj'Si tlSl^J •''^
(2) that, where tho counterclaim involves moro ftvi, n'i' '

I
action, as to each of which tho (lofonlW m f h

*^,'^V«o of

separato action, each such cause o a '„*„ St wfth^;h^"^
^

diction of tho Court, tho aL'irremito .1 „nf ^ Ti
*^° J""^"

oxceeds tho jmisdiction of Kurt tl t tt .^^^'t^^'H^
IS for an amount of money oxcoedim. f , ,

•" '.",^^° counterclaim

provided that the plaintS does not^oS
"'''^'l"^.*'^" °f fho Coui-t.

time as may bo presc bod Iv anfr/ ?J f "!1 ''!'!^'"f^'' ^^^^^^"^ «uch
exceeding hat which ho 5n ir -^^ 1

/'
^'"\* '"'"'.t giving relief

administer priortto'crm'nnoZ,\f''S:,/tt^"7^
whore tho counterclaim involves n tor ov fl • •" r "/

™''°
the Court, notwithstandi,in. <i;„ . •

!'*^>""«',tbp jurisdiction of
,
uoraitnsmndiug tho provisions of this section, tho

1513

Chap.
CXXVIII.

Jurisdiction
with respect to
counterclaims.

(») l'r!/ory. City Offices Co.,\Q Q.

Hrc tli.i (.:,,

7 Q.

VTt^.t^- iH^Ki^;..'xx:n
"inty Court Rules,

c.A.r.—yor,. 11.

Q. B. GOT
; 28 W

A E



Rules of law
applicable to

iiiforior

Courts.

1514 Proceedings relaUmj to Tnferior Courts.

Paet XVII. Court may, on such terms (if any) as the Court may think just,

either adjourn the hearing of tho case, or stay oxccutidu on the

judgment, for such time as may bo necessary to enable any paity

to apply to remove the proceedings into the High Court of Jii.:tio!

or to ouablo the defendant to prosecute in a Court of "oiupctcnt

jurisdiction an action for the purpose of establishing his (.•onutor-

claim ; and in default of any such application being mailo, nr

action brought, the Court shall, after tho expiration oi the tiiiio

limited, have jurisdiction to hear and determine the wholu matter

in controversy, to the same extent as if all parties had conseutud

thereto "(rO-
, ,,. , -

As to tho proceedings fen' removal to tho Uigli ( onvt whore a

counterclaim beyond the jurisdiction of the inferior Court is sut

up, see post, p. loG2.

Eiiles ofLaw applicable to Inferior Courts.l—By tho JiulimtureA'i,

1873, s, 91, " The several rules of law enacted and dcclnrcd by this

Act shall bo in force and receive effect in all Coiu'ts wluiixji'vcr in

England, so far as the matters to which such ndos relate shall bo

respectively cognizable by such Courts."

Under this section it has been hold that Ord. L V. (now Vrd. LX V.)

of the Rules of the S. 6'., as to costs, is applicable to inoceodings in

tho Liverpool Court of Passage (c).

The Statute Law Revision and Civil Procedure Act, l.SN.'i (4') A

47 V. c. 49), which repeals parts of tho Com. Law rroc. Acts,

preserves those Acts in cases where they have been apjiliod to

inferior Courts (ss. 5 and 7), and also gives power tu apply tho

Judicature Acts and Eules of tho Supreme Court to iufeiior

Courts {s. 8).

Power to Power to extend Enactments to Borough and Local Courts.]—By tho

extend enact- Borough and Local Courts of Eocord Act, 1872 (3j .1: 3(! V. c. 8li),

ments to g_ 2, " It shall be lawful for her ^Mnjesty from time to time by an
borough and Qrdor in Council to direct that ull (U- any part of the provisions of

local Coiu'ts.
_^^ ^^^ passed in tho first and second years of his lute Majesty

King Svilliain tho Pourth, intituled ' An Act to enable Courts of

Law to give relief against adverse claims made upon persons having

no interest in the subject of such claims,' and of tho provisions sot

forth in tho schedule to this Act, shall apjily to all or any local

Court or Courts of Record in England or Wales; and within ono

month after such order shall have been made and published in tho

London Gazette such provisions shall extend and iq.ply in manner

directed by such order, and any such order may be in like manner

from time" to time altered and annulled, and in and by sucli order

her Majesty may alter and modify such provisions us aro mentioned

in tho schedule so as to adapt the same to the constitution, juris-

diction and procedure of any such Court or Courts, and may dneet

by whom and at what time or times any ])owera and duties incident

to the provisions applied under this Act shall and may be exorcised

{(I) 'This Hi'ction meets the difli-

culty tliat uriy.K iti tho o:u:e of 7*-r( :j

V. Fluqufiitf Miiilui/ Co., .') C. ]'. D.

228 ; 47 t. J., C.'P. 003; 38 L. T.

7G9; 2(!W. n. 431.

(,,) /iV;„7 V. ,'/,.;;//r.«n..rM. 4 U. 71

D. 371; 41L. T. 411.
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, Act, 1872 (IJJ ,(• ;i(i 1'. c. 8ii),
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en made and published in tho
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order may be in like manner
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luio to the constitution, juris-
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(,A /uv,7 V J!t,!rhf:irui-t.h.iQ.V,

. 371; I'lL. T. 111.
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Application of the Judicature Acts, cEc.

By sect. 3, " It shall also be lawful for hm- TVPni^cf, #
time by such order as aforesai- to St tW . ^ ™^ *™° *«

summons or process issuing out of or mado n, tnr^ ^"*' °^''^'''

Court of Eocord may be served in such ml f^ ^""f '^ ^^^^ ^^^^^

and Wales as shall bo specifiecl in such o,S;*..°'
^'"'^^ "^ ^"Sl^^d

By Order m Council published in tho London r}n,„^^ t
1873, this Act is extended to thrTolzov (^,^,,1

^
°'J''"^

27th,

Court of Bristol, tho Courts of Eecord of^^^n-? ''''t
^^° ^oudro

and tho Salford Hundred Court : and part oTts^ • ^^^^^^r
^«'

rr. 1. 2, 9, 10, 1
1
and 12) arc applied to'SI^U^S'SS:}^^:!^

of tho Supreme Court of Judicature Act 1 8T^fn!,"''
^^-^^'^teen jnako rules as

amondh,g the same}/), shall be deemed to li^drtlrnowert ^--
make rules for rogulatine: tho nrocpdnro r^r, „,., i ..

P9wer to

Courts to the High Court "(/):'° "'' ^^^^als from inferior

Power orer Hides of Inferior Courts l—Uv fTio r j- ..

1884, s. 24, "Where by\irtue Tany ^fJ^., '^f'^f"^
^'^<> Power over

otherwise powers of makin- rules and mvl ,. / ' ''^''''*®^ or r'.hs of in-

procedure^. practice of or the^£ orle^slnly^LloS toitt^tf
'''^^

any other person, and either vvS or 'without tbf.°'
•'°"'"^'^*'^

.u., rudgeof her Majesty's Sup™ Court of fcr"?'''''''''^
«*

other person, any rules or or.leifSo afto,- .h/
"'''*'"'° °'' ''^'^^

this Act by virtue of any snoh\oZs\i2r^^^^^^^ "f
to tho concurrence of tho authority feu Le timo Lti '''^""l
to make rules for the Supremo CouiV Proiild t^f f'r''''^'^
authority may alter or annul any o^-istLg ruTo oi o' "

^"^ '''-°
matters aforesaid in anv such Ciiurt f ?ff«v !.

^°' '''? ^° ^^^
the Judge or other person bj wW 'sich n e nr'^'f

''''^'"^ ^'^^
it shall think fit to do so suWf ,.i °f

oi'der was made
mdo with the coneu^renS oTai^'*jj , t^f"tho &S° ^^V'^^"iojtingat the commencement of Ls Act! d ^t ^^ZToi'^^^

(/) See ante, Vol. 1, pp. 200 et seq.

5 E 2
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Paet XVII.

Appeals from
inferior

Courts (a) .

Before -whom
to be heard.

CHAPTER CXXIX.

APPEALS FROM INFERIOB COURTS (a).

By Judicature Act, 1873, s. 45, " AU appeals from Pdt,j or Qnurhr

Sessions from a Count;/ Court, or f.-om any other uijmor (ourt,

wS niiM bcforo the passing of ,1ds Act have Loon Lvougl.t b

Tny Conrt or Judge whoso jurisdicticm is by this Act tr^.nst.rred to

the High Court of Justice, inay bo hoard an.l .M..iT.nn.wi by

Divisional Courts of the said High Court ot Justice, coiiMstiiig

respectively of such of the Judges thereof as may ro,n tmio to

time be assigned for that purpose, pursuant to lUilcs ot ( ourt,

or (subicct to Eules of Court) as may be so assigntul accordn.?; to

arrangements made for the purpose by the Judges o the saul lligi

Court The doterminati.m of such appeals respectively by such

Divisional Courts shall bo final unless special leave to ajpal inmi

tlio same to tho Court of Appeal shall be given by the Divisional

Court by which any such appeal from an inferior Court shall have

^''it ^'n'be Served that the above section provides that appeals

from inferior Courts shall be heard by a DivisiouuK.-urt

Bv n of S. C, Ord. LIX. r. 4, " Everj- Judge ot ho llij^h

Court of Justice for the time being shall he a ou.kye to hear and

detemine appeals from inferior Courts, under section 4o ot the

PrndpS Act All such appeals (except probate am aanuralty

appeals from inferior Courts, and from justices which sha 1 be to a

Kional ( 'ourt of the Probate, Divorce^ and Adnura y D.v.s, n

shall be entered in one list by the officer. <it the ( vown Ulhco

I )m artment of the Central Ottice, and shall be liourd by such

DivisionaUV>urt of the Queen's Bench I)ivis'"u a« the Lord Lhiet

Justice of England shall from time to time direct.

When a rule nisi is obtained, or a notice of ni.^tion on appea from

nn iiifei'ior Court is given, the appeal must be entered m thohst at

?he C omi 0^0 undeJ this rule before the day ment.nued lu he

ru?o 01 fn the notice of motion (,)• Where a -\«, f- , '--fX
iiulfnnont of an inferior Court was obtamed on the ,.th ^ov mDei,

ra£ on theOpposite party to show cause at the cNpira ion ot

«f<l r?!.,. s or so sEon after as the case could be heard, ami tho rule

SSnofl^tir: tl^^Crown O.Uc. for b-™^ i|^/l. M^unJ
this rule before the day named m the rul.; nor until

Y'
;«"»

3rd of February, it was held, that the appeUaut had lost his right to

be heard (c).

As to Divisional Com-is, see Vol. 1, p. lo.

(a) Ab to appeals from County
„''•', *.'M. pvvv r] ir,9:<

(h) This sectiou does not repeal

special enactments with reference to

the mode of and procedure on sLich

appeals : The Ganges, 6 P. D. i^'r.

4;\ L. T. 12. „

(c) Donuvan v. Ihvirn, i m. ^''

148 ; 48 L. J., Ex. 4.JG.
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3R COURTS (o).

appeals from Pdtij or Qunrkr

inn 0)11/ vthtr inf(rkr (.'onrt,

ids Act have boon lirouglit to
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" Even' Judgo of the High
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ixcept probate and admiralty

m justices, which shall be to a

Dree, and Admiralty Division),

! officer.- of the Cnwn Office

and shall -bo ln'ard by such

2h DivisKiU as the Lord Chief

n tinni direct."

otico of motion on aiipeal from

1 must be entered in tho list at

tore tho day meritioned in th.'

Where a I'ule nisi to reverse a

btained on the .'jfh November,

,ow cause at the expiration of

se could bo heard, and tho rule

for hearing, in the list, under

;ho rule nor until the following

) appoUaut had lost his right to

ppcalB : The Ganges, 6 P. D. iJI;

:n.. T. 12.
,
_ „

(c) bonuvcn v. Brvnn, l l^-x- "

48 ; 48 L. J., Ex. 45(3.

Appeals /rum Inferior Courts.

dehver two copies of the ease to tho Judires of tbe T^.v;.; ^1?^ !
to which such case has boon assigned tW^lr«„nont at fbrl S""'
Chambers in EoUs Gardens, Chancery Lai p\«,; t °

'^"f^"?''
marked • For tlie use of the^^^^tt^^t.^^^
and uot with he name ot any particular Ju.lge, and to bo d Sodinto paragraphs and numbered as in tlio .special case
In cases tried be ore an inferior Court a motion 'for a now trialor on leave reserved cannot bo made in tho IHo.b Cnw „ . !

leave under Ord. UK. r. 8, 5»/<m u Ies« ifW T'^^'^^^y
was present at tho trial, or tl o 7udS no o '"""f^ ''i"''"^^
an affidavit verifying h s si' laturo and

"^ P^'^duced with
I, 1 ii Til nio"''tuio, .ind in any case, exrenf }iv

such lea.^, the Judge ,s notes so verified must bi produced on thoargument ot the rule (^1. The notes if n,...„. „
i '"•"^'^^eu on tno

caSuot bo corrected by LfHdavitV)
^^^'^^^cous or defective,

tho^liscretion of the Court(,). ^ae^^re".:^" Tl^S't^

^

sessions on appeal from a poor rato (A) ; but uot on aii appeal bvgal case agauist a conviction under tlio Weights aid illtrel
The .successful party generally gets tho costs (k)
.No appeal lies from tho doci.>-ion of tho T)iv;«im,.>i p i -xi

special leave (/). With such leave an appeal 1^1^ n*'^"'^*
sect. 20 of the Api>ellate JurisU.cUon aJ,"mn^. "t"e itlK"!when an upjjoal lies, ante, p. 969

^ > ^ ^°

By It. of S. (\,Or.l. UX. r. 7 (/?. Odoher, 1SS4, r 15) "On nnvmotion by way of appeal from an nferior Court tl e fv!n I f \-l
any sucli appeal may bo brought shall h^vo t 1^ n ^'^''u
inferences of fact which miglit li^lve beend™ Hh ctSlowand to give any judgment ami make any order which on .>bfT'
have been made. No such motion shill%mv,?Ii .i

^^* ^"^

nierely of- misdirection or. inipnlj^r nlS^tirr'c^^.t^Sn ^f"™'deiieo, unless, in the opinion of tlio Court subsfnT.H.I^,
ni.earriageh.is been tllercby occasioned hfthrSblr''"^

''

BylL oj S. C, Ord. LIX. r. 8 (It. October 1884 ^ n-\ >; n
motion by way of appeal from^au ^Sor'coirJ; ffi CouTZ
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Costs.

Appeal to
Court of
Appeal.

Power to draw
inferences of
fact, and givo
judgmeut, &c.

(f)
W. X. 1877, Feb. 3rd, Misc.

]), o8.

((/) Now at the Crown OfKce, Royal
Courts 01 Justice.

(f) "',/.«/) V. J/V7W, L. R., 8 Exch.
(1. bee contra Jiriilqc v. Jhriin-, 29
L. T. 477, from wliich'it appears that
the Livcqiool Ccm-t of Passago is
pnvilegea in this respect.

, *An^o'*
^"^- I'XVIII., ante, Vol.

(y) See Ord. LXV. r. 1, ante, Vol.
i)p. 0(2.

W Cl^rk V. Fisherton-Aiintn; C
Q. B. D. 1,39: Clarfc v. ALclm'

Judge's notes,
evidence of
proceedings
below.

Union, 29 W. R. 334.

(0 Qmrn v. Vaxcndale, G Q. B D
144 u. (1); 29W. R.335.

\\>-l !">'.'^" "^^ Abcnimr Union, 29

(/) Sect. 45, ante, p. 1516. See
fully auto, p. 969.

(*//) Onixli v. Turner, 3 Ex. D
303, 47 L. J Ex.639. InAMn.
V. London, Ji. ^- ^, c. li. <'«., 42LI. .,Sts the Court, on giving leave,
lofusod to impose the tortus that the
appelhiut^s should pay the costs i^any event.
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Power to apply
statutes as to
appeals from
County Courts
to othcf
Courts.

Appeals from Inferior Courts.'

which any such appeal may be brought shall have power, if the

notes of the Judge of such inferior Court are not produced, tu hear

and determine such appeal upon any other evidence or statement oi

what occurred before such Judge which tho Court may deem
sufficient."

Power to apply Statutes as to County Court Appeals to other

Courts.']—By the Judicature Act, 1875, s. 15, "It shall l)o lawful

for her Majesty from time to time, by Order in Council, to direct

that the enactments relating to appeals from County Courts shall

apply to any other inferior tJourt of record ; and those eiiactmeuts,

subject to any exceptions, conditions, and limitations contained ia

the order, shall apply accordingly, as from the date mentioned in

the order,"

Power to make Power to make Pules as to,']—See Judicature Act, 1884, s. 23,
rules as to. ante, p. 1515.

Up to the present time no rules have been made under this section.

Mayor's
Court,
London.

—Appeal by
motion.

Mayor's Court, London (?i),]—The Mayor's Court, Loudon, is an
inferior Court within the meaning of sect. 45 of the JmUaititre Act,

1873 {supra, p. 1516) {n), and, consequently, no appeal lius from a

decision of the Divisional Court on an appeal or application f(jr a

new trial, without special leave («). But in tho case di a decision

of the Maj'or's Court, where tho defect appears on tho face of tho

proceedings, and where formerly, error lay to tho Exchequer
Chamber, the appeal is now to the Court of Appeal, and not to the

Divisional Court (o).

By 20 ife 21 V. c. clvii. s. 10 (p), " If iipon the trial (7) of any issue

tho Judge shall grant leave to the plaintiff or defendant to move in

any of tho superior Courts to set aside a verdict or a noii.^uit, and

to enter a verdict for the plaintiff or defendant, or to unti-r a non-

suit (as the case may be), or for a new trial, tho party to whom
such leave may have been given may apply by ludtivn co such

superior Court, within such period of time alter the trial as motions

of the like kind shall from time to time be peimitted to bo made in

such superior Court, for a rule to show cause why such verdict or

nonsuit should not bo set aside, and a verdict entered for tho

plaintiff or defendant or a nonsuit entered, or why a now trial

should not bo had (as the case may be) in such action ; which

Court is hereby authorized and empowered to grant or refuse

such rule (which ride when granted shall ojierate as a stiuj ofpro-

ceedings until the determination thereof) and afterwards to proceed

to hear and determine tho merits thereof and to make such (inlors

thereupon, and as to costs, as the same Court shall think proiier

;

and in case such Court shall order a new trial to be had in any

such action, the party obtaining such order shall deliver the same

or any office copy thereof to tho Eegistrar of the said Court, and

(n) Appkford v. Judkins, 3 C. P.

D. 489 ; 47 L. J., C. P. 615 ; 38 L. T.

801.

(o\ T.e Blanch v. lieuffr's Tckarnm
Co.,'\ Ex. D. 408; 34 L. T. 69i ; 25

"W. E. 116: I'ryor v. City Oficcs Co.,

10 Q. B. D. 504 ; 52 L. J., Q. B. 302

;

48 L. T. 698 ; 31 W. li. 777.

{])) Tlie Mayor's Court of London

Act. l«r,7,

{q) Fnlkard v. Metropolitan H.

Co., L. K., 8 C. P. 470.
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;;) Tlie Mayor's Court of London

.
18.'i7,

/) Folkurd V. Metropolitan It.

,
L. li., 8 C. P. 470.

Mayor's Court, London.
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practice of the Court m like inarrr'as^^ro" iarhT"bi ^had
'

brean; or m case tho Court before whom such rue shall boheard shall order tho same to be discharged, tho partv obta nin^any such order may upon delivering tho sa no or an 'office c(^nfthereof to the Registrar be at liberty to proceed in any such action
as it no such rule nisi had boon obtained • and if n vor l!,.f i „ i ^
to be entered for the plaintiff or defoSdannr a no'^ Sf io'o^rdered

Where" in a cause tried on a Thursday tho Judge immcdiatolv
after the trial refused leave to move, but on tho follfwiWm3changed Ins inind and granted it, it was held th.at tl^o favocouW
not bo considered as s-iven "unon fhn +v;.,i " ;„ i

coma
the ahovo fiPctinn (,A ri!L ^?- ? '"' ^^ accordance withtae anove section (./j Ihis section does not oranower tho Ilic^hCourt to prevent tho Mayor's Court from re-trying an^c ion aftor arule absolute for a nonsmt under this section (r).^ Whore a rule isobtained under this section to enter a nonsu t the cos s mu beaskedforbythe nile,otherwi.setheycannotboallowed(.) WhL^^rule has been obtained in tho Mavor's Court under sec. 2'

'of theAct, no motion can afterwards L made to the Queen's Eonch
^TZT of T^""*'

\^' ."^°^ ^'^^ l^'-^^'o "f the Ju.lgo (.)

tifan ;lu:;i.tiicJ?b:if2MtfiS'?^^ r/^? '''-r^
exceed, the sum of twenty poun? sSl'bV i'^t [l^UrIh

^'""
cletermmat.on or direc ion of the Court in point of law or u, onho admission or rejection of any evidence, such party nmv amSfrom the same to any one of the superior Courts (twVo?^nnrof
the puisne Judges or Barons thereof shall sit or of terS as aCourt c>f Appeal ibr that purpose), provided that such p.Sv shallwithm two days a tor such determination or direc'tion, Svo noticeot appeal to the other party or his attorney, and also gix4 LSir tvwithin such time or times as the Court shall direct to le^aTOrovedof by the Registrar of tho Court (if tho Judgo shauTdiEHo?he costs of the appeal whatever U the event of tlio ap eal andfor the amoun of the udgment if he bo the dofeiidant an 1 tInappeal be .hsmissed

;
provided nevertheless that sue eari v sSfar as regards tho amount of tho iudo'mont sbnll v^f l,r v^ ^•'

im any case where the Judge of th^ cCt ^iS 'Uvo Ird SftTie
S S'/l'^^t'' p^ ". P^y *^° ''^^^""'it of such judgmout iito hehands ot the Registrar, and the same shall have bo?n pi d accord!ingly

;

and tho said Court of Appeal may either ordr'r a new trialonsuch terms as it shall think ht, or miv order dgmJiTto been ml for either party (as tho case may'be) and may mTke suchorder with respect to the costs of the sai<l appeal as sS Court mavthink proper
; and such orders shall bo final!"

''""'''- """^^^ ^^y
iy s. .

,

" Such appeal shaU be in the fonn of a case aereod on bv

othi?S°nno'n b
^^'^^--^yV-nUi they cannot agiS the Judg?

01 the tomt, upon bomg applied to by tbem or their attorneys, shall

•?; ••^'•V,7i; T^ General Stutm uS'uvi-
?''7'*:j,L.E.,8C.P. 129.

{r) naitps V. Bridge, L. R., 9

C. P. U).

(«) Jli\ „

35.
V. Chittick, 9 Q. B. D.
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Salford
Hundred
Court.

Appeal by
motion pur-
suant to leave
reserred.

Appeal by
it\' tion.

Appeals from Ivferivr Courts.'

sottlo tho cafio and t- ^'n it, iiiul hiu h ciiso h^liallbo transmitti'il Intho
Eegistrar to tho Eulo dopiirtinont of tlio Muster's offlco of tlio ('ourt

in which tho apiioul is to bo brought."

Salford Hundred Court.']—Wy slat. 80 A 31 V. c. cxxx. s. 89, "If
upon tho trial of any isHuo tho Judgn nhall grnnt leave to tlio jilaintiff

or df^fondant to inovo in any ono of tho superior Conrts to ,-ct nsidoa
verdict or nonsuit, and to ontnr a verdict for tho plaintitV dv dnVn-
dant, or to enter a nonsuit, or to arrest tho judgment, or for judfr-

mont non obstante yorodicto, as tlio case may bo, or for i> new trial,

the party to whom sucli huivo rnay have been given may a]i]dy by
motion to such Hui)orior I'oiirt within such period of tiiuo as tko

Judge shall then ajjpoint for a rule to show cause why such verdict

or non.suit should not l)o sot aside, and a verdict ontorcMl for tlio

plaintitt' or defendant, or a nonsuit entered, or tho judgment anosted,
or judgment non ol)stanto vc'rodicto entered, or why a now tiial

should not bo had, as llio ciiso maybe, in such action, which ,«ui)eri(ir

Court is lieroby autlioiizcil mid empowered to grant or icfusu such
rule (which rule, when gi anted, shall operate as a stay of inoccod-
ings until the detenuinatioii thereof), and afterwardsto ],r,)eoMl to

hear and dotormino the merits thereof, and to make such ordi'is

thereupon and as to costs as tho same Court shall tliink iir()]ier,"

By Stat. 30 ((• 31 I', e. r.r.rx. a. !)1, " I' shall bo lawful lor any
party to any suit in tho Court who shall bo dissatisfied with any
verdict or judgment given, or any nonsuit entered against liim in

any action which shall have boon tried in the Court to ai)ply, within
one month next after sucli verdict or judgment given or nonsuit
entered, to any of tho superior Courts, or to any Judge of any of

the said Courts, for a rule to show cause why a" now trial of such
action should not lie granted, or nonsuit sot aside ami a now trial

granted, or a verdict entered, or judgment for tho plaintiff or defen-

dant, or a nonsuit entered, as the case may be, in the same nuumcr
as is customary in actions depending in the superior Courts and tried

at nisi prius before any Judge f)f assize by virtue of any record in

any of the superior Coiirts, and thereupon'it shall be lawful for any
of the superior Courts or any Judge of one of the siqwrior Courts,

to grant such rule, and to hear and determine the merits of tho

same in like inanmir as in actions depending in the .superior Courts
and tried as afon^said, and in case any of the superior Courts, or

any Judge of ono of tho sii])erior Courts, .shall make tho rule abso-

lute (which they are seycn'ally empowered to do u])on such terms as

they .shall resiieetively think reasonable), then on delivery of an oflleo

copy of such rule liy tin j)arty who .shall have obtainecltlie same to

tho Eegistrar, all procciedings 'ujion the former verdict, judmiient, or

nonsuit so obtained in tlie Court shall cease, and the said action

shall proceed anew to a trial in the Court, or a verdict or jud^-.uent

for the plaintifl' or deloiidant, or a nonsuit shall be entered accor-''-

ing to the tonor of sucli absolute rule : provided always, that it shall

not bo lawful for any party to move for any such rule, nor shall any
such rule bo of any force, unless and urtil tho party intending to

apply for such rule sliall btjcome bound by recognizance, with two

sufficient sureties to be ajiprov(^d by tho Eegistrar, in such reason-

able sums as ho shall deem sufficient for the security of tho party

against whom such rule is to bo applied for, that tho" party intend-

ing to apply for such rule will, in case such rule is not granted, or
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adjudged or to bo adjudged?!' r'^i/'ost'^'.^rr''? iv thr^r'mrty in showing cause against the rule • m-nv f -1 fi P ^'^?^

^ upon suclr verdict, jr^dgnmntol t^sS .\t Wa^!i™^]:±such apphca.0,1 is not made by leave of the J- I°e intil. hsecunty .hall have been given, ) ut the givingof ',„ rftv Zu(ipcrate as a stav oi proceedings until the ex. J\h •

I
month, and until tho decision ot^ tho i ulo „ cai,, i . i""*^
cause be granted within such month I in fX ..'

""^^
^-

'^°^
shaUbcniado by le. vo of the Jud^o „h 1 ""i ^t '^PPli'^^tio.

.

stay of proceedings
, r one month " '''' '^'''^^ ""^''"'^^ ^« ^

Uveriwol Court of Passa;,e-Appeal h, Motion.^-JW stat Ifi r t-r, //(. s. 4o,
'
If upon tho tr al of anv isino f>,n TJ. ^ l! \\

' '
' Ji'^erpool

leave to tho phiintilt' or defendant to ,^L
'^''°'" '^''^^ «^'^nt

S"""^'
°*

superior Coui?s of common law at WeTmfnsJer 'f^' T ""W^ '
-'

verdict or a nonsuit, andtocnt('r a vLifFii'i •" ^'* ^'''I'^o '^

aaut, or to enter a nonsu t" as the c\"e mU be .'v r""^^'
"'' '^^^"'-

tho party to wliom such le^vo inav havrbeon '

.?^ '' '' "°'^ *''"''

motion to sueh superior Courtr^ith n such no lod Tr''^'^^^^'^
tho trial as motions of tho like ki, d KhnllV 1-

"^tnno after

pernntted to bo made in sm'h Sip Silwr T.^fL o' f'"t
'°

cause why such verdict or non.suit should not b%ef 'i
^^^

verdict entered for the plaintiff or defemlnnf. ''*v
*"' ''"'^ '''

orwhyanewtrialshoulV;.^tLhil,a.fS
action; which Court is herebv authorixe7^,m^ l^l ^ \\ '"^ ^"''^^

or refuse such rule, whicli rule Se emnted sb^r''"'^ ^'i

^mnt
.^tay of proceedings until tho detemiTn.Hmff^ ' l^^ ",'"'™*° ""^ '^

to proceed to he^. and Vetrntr rmerit^'Slra^^^^^^^^^^pch .;ders thereupon and as to costs as thetrnJ ColrsJnil tS

support of a motion ibr a new trial nor need bo ",°V"*^«l«-'^'^^y
"^

by counsel who appeared in tlm Couk below(l)
^"^'''' ^° ^"^'^

^J^^.
should contain a statement of t^eVeoment as to entxy

""
Railway Commissioners.'}—See 36 & 37 V. c. 48, s. 26. Eailway com-

missioners.

M:!l'ff \^'''"'; '29 L. T.477
',,

.,.
iiul sec contra, J/W.vA

,,rW, L, E., 8 Ex. 71 (IST'ifl»A was not cited in JiridffJ l'.

Daine.

^^^Uverseers of Thurlby, 8 Q. B. U
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County
Palatine of

Lancaster.

Common Plcaa
of Lancaster.

Appeals from Inferior Courts,

County Palatine of Lancaster {x).']—See Lee v. Nnttall, 12 Ch. D,

61; 48 L. J., Ch. 616; 41 L. T. 4; and see Judicature Act, lH'a,

8. 18, ante, p. 967.

Common Pleas of Lancaster,']
—"When an action was bi'ou<;ht in

the Court of Common Pleas of Lancaster and tried at tlio assizes,

it was hold that a rule for a new trial must be made at AVestmin-

eter (y).

(a;) Appeals from the Lancaster LVIII. : Zee v. KtUtall, supra.

Chancery Court are now govci-ned (v) Cox t. SUIcd, 25 L. T. 425

by the Eules of the S. C, Ord. Q. B.



Inferior UourU,

c).]—Sifi Lee v. Nnttall, 12 Ch, D.

4; and see Judicature Act, 1873,

( 1523 )

-When an action was broup;ht in

Lancaster and tiied at tlio assizes,

y trial must be made at A\'cstmin.

LVIII. : Zee v. Nuttall, supra.

()/) Cox V. sulci), 25 L, T. 42o

Q. iB.

CHAPTEE CXXX.

APPEALS FBOM COUNTY COURTS (a).

1. Apptal by Motion
PAGE
1523 2. Appeal by Special Case

, .

1 Appeal by Motion.

PAQB
1525

By the County Courts Act, 1875 f38 & ^o T- -r^^
any cause, suit or proceodiiU other flitno "

"' ''^).' ^^^*- '5> "In
ruptcy, tried or heard in any Countv Ton,?™'"?"^-"'^ "' '^^"k-
pcrson a-rieved has a right of aDno il if T n?*^,"' "^'^i^^ any
person a.-rioved by the rulLro^der 'dl^f'^"

^° ^^^"1 f^^' '^'ly
Ju. fro, at any time within eight^dS-safto thl"'"'

°^'
^'-r'

P^^'^ "f thi
"Kuleor ,^ivon, to appeal aga nst^uchlw T?^"^/- ^^'^^'^ ^^-^^^
decision, by motion to the Court to wM.V^r:

"''''''''' ^'iroction, or
of

y special ease, such motion to bo ex partet T^'J^ ^T-'
^"^^^^d

and to be granted on such terms as to^coS. f'*
'"'*''"^^'

proceeding, as to the Court to whklmnn^ ' fP^'""ty, or stay of
snail seem fit. And if the Cour? to wh n>. I "^ '^'^^^ ^° "'^^e
then sitting, such motion may bo nSe If '^^""1^^^^ ^° n°t
superior Court sitting in ChamCs S at the T^ -^"^f^

""^ ^
any such cause, suit, or proceeding? n?« T i ^P^^ °'' Scaring

ctiior party, shall make fnote oT^^v nn
1^'°' ^V^ ^l"'^"''* «*

such trial or hearmg and of fl,i f ^ Question of law raised at
thereto, and of his decSion thereon and of hU T''^'''"'

^"^ '^"^^^
suit, or proceeding, and he shall at tho 1. ^^''''T

°^ *^o ^'^^^so,
persons, being pa?ty or partfes n' axw sueKn««

'^
v^^'

l'^''^"" °^
ug, requiring the same for the pujoso of ni^nfi '

/"'*'• °/ 1"'°'^°°^-
such note, or aUow a copy to bo t Zrf ? ,i^ ^ ''"^' ^'^^'^^ » copy o"
of such person or perso^ and he sZu st?^™1

^'' '' ^^ ^^^^^i
copy so signed shall be u od and recehorl !n "'? '"^^y- '^"^^ ^^^
the hearing of such appeal "(?;j

^ '^ ""^ ^"''^ ^«tion and at

^^S':l^:^^:tSt^f^ ^° ?-^- of law;
upon a question of fact in n «,To • • '^"^'^^^ of a County Court

Chat. CXXX.

Appeal from
County Court
uy motion.

In what '>ase8

appeal lies.

fJ:!'l^^ 1° ""^ P"^*^"^ to "lake rules
egulahng the procedure ou ap.

^,1 '

'*">*' f
• 23, aute, p. 1515. No

(*) The power of appealinc untlpr
!»3 secnon i3 not ZctJ\yt^l
^.

C. Rule,, 1875, ord. x5ciX

on ;„ ^^•''i'
"''y statutory rightson an appeal: A>,dnw v. ^wSlie left Hociy, 44 L. T. 106

^ '""'*'*

V. ^t.««,.« i,,„,^, ^cVij;, supra.""'
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Appeals from County Courts.

order {d). Tho section applies to cases wliero leave to appeal must

bo obtained as well as to tboso wliero it is unnecessary U). It wuulj

seem that a nonsuit, if applied for at tho trial, may oo moved for

under this section (/).
Tho point relied on must bo one that was raised in tho Court

below (,17), and the County Court Judge must bo asked to t;ikoii

note of it(/i); but the decision appealed from may bo uiiluld on

grounds different from those reliod on by tho Judge bolnw if tiicy

appear on his notes (/).

The motion must be made to a Divisional Court (/r) takiiii; ox

parte motions on the Crown side, if one bo sitting, but it ii.it, it

may bo made to a Judge at Chambers (/). A Judge sittiiii; ;it

Chambers (or in Court (//*) ) has no power to make au onliT uii<ltr

this section on a day on which a Court to which tliu upplicatinn c;m

be made sits (w). If ho does so, tho Court has no power to jriiuit

costs to tho party ai)peariiig to show cause againsi it(/,). If the

order is applied for to a Judge at Chambers on a day on which tho

Court is not sitting, ho must hear it himself and cannot ailjouru it

to tiho Court (0].

Tho motion is made ox parte in tho first instance (/)), and if it i<

successful, an order in tho form of a rule to show causo is granted (7),

which must bo served on tho other side.

The motion must bo made within the eight days liiuitcd hy tho

section. This time cannot be extended (r) ; and tho County roiirt

Judge cannot extend tho time by allowing his judgment to be ]Kist

dated («). But when the applicant, by reason of the ab'^ence of tlio

Judge's notes, or for other good reason, is not ready to move within

tho eight days, the Court will generally hear enough to justify an

adjournment, and order th to be taken as part lieanl.

The County Court 5uC.\' ites signed by him should bo pro-

duced on the hearing of lu^ aj^plication. The applieatinn to the

County Court Judge to take a note must bo made at the lieariiifr,

or during, or immediately after the hearing bofoio hiiu it). If ho

(d) Mason v. Wirral Hiijlnvay
Board, 1 Q. B. D. 459 ; 27 W. E.
676.

(e) Turiier v. Great Western li.

Co., 2 Q. B. D. 12.5; 46 L. J., Q. B.
226 ; .35 L. T. 809.

(/) Jf'/ia/c V. mtchcock, 34 L. T.
136. See Robins v. Cnbitt, 46 L. T.
per Grove, J., at p. 538.

((/) Ctarkson v. Musgrave, 9 Q. B.
D. '386; 52 L. J., Q. B. 625; 31

W. R. 47 : Ex p. Firth, In re Cow-
burn, 46 L. T. 120.

(h) Rhodes v. Livtrpool Commereial
Investment Co., 4 C. P. D. 425:
Morijan v. Itees, . Q. B. D. 508; 60

L. J'., Q. B. 491 ; 44 L. T. 133.

(i) Chapman v. Knight, 5 C. P. D.
308 ; 49 L. J., C. P. 425 ; 42 L. T.
580. See Seymoar v. Couhon, supra:
Great Eastern It. Co. v. Giddons, 44
J. P. 284.

(/:) Sop. the aertioii, suprn, p. 1.623.

And see Ord. LIX. r. 4, ante, p. 1616.

(/) See the section, piiprn, p. 1523.

Im) See Eccles v. Ka'l's, 'Si L. T.

338.

(») Brown v. Shuir, I E.t. D. 425.

(0) Button V. Wnohiiih Ihmd'uu]

Soeietif, 5 Q. B. 1). 88; 4'J L. i'.,

Q. B."24'J; 42L. T. 51.

(;)) Matthews v. dm/ (C. A.), 13

Q. B. I). 403 ; 63 L. J., Q. 1). 43'J ; M
L. T. 776, overruling JLirrts v. iiuU

pin, 47 J. P. 727.

(7) See form, Chit. F. 12th cd. p,

772.

()) Teniiunt v. Hitn-biigs, \ ('. 1

.

D. 133: Jirownw Shaie,m\)xa.. liut

WicMusvnv. Il'irrul Jli'/Zi'in;/ llmiyil

4Q. B. D. 469; 48 L..!., (J. B. (171)

Moraan v. Diirics, 3 C. P. R. 2«1

39L. T. CO; 26 W. K. Hill.

(s) II 'ilberforrc v. Sowloii, 39 L. T

474 ; 48 L. J., C. 1'. 28.

(t) I'ieriwint v. Carlwrifilit, .) C

P. I). 139: 42 L. T. 259: 28 W
K. 583: Modes v. Linrpnol I'um,
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> cases whcro loavo to apjical must

loro it is tiimecossary ((-). It wuiilJ

tor at the trial, may bo moved fur

ono that was raisctl in the Court

rt Jutln;e must bo askoil to tiikoi

appealed from may b(! uplulil mi

od on by tbo Judge behiw it tin
y

I a Divisional Coiu't (/.) takiui; ex

lo, if ono bo sittinf?, but it not, it

^'hambei's (/). A Jud,iri^ sitting; ;it

no power to make an onlrr umlir

Court to wliicli tlie api)licatii>ii nw
the Court has no po\\-e" to jriaiit

show causo against it (/,), if the

t Chambers on a day on whicli tin;

ar it himself and cannot adiouru it

a the first instance {p), and if it i^

E a rule to show cause is granted
(7),

or side.

hin the eight days limited liv the

tended [r) ; and the County Court

'allowiug his judgment to be post

mt, by reason of tlic ab'^ence ot the

reason, is not ready to move within

onerally hear cnou'.'h to justit'y an

to bo taken as part lieaid,

)tos signed by him should bo pro-

:)plication. The applieatiou to the

lote must be made at the hearin;;,

the hearing l)oforo him(^). II' lie

(/) See the section, siiprn, \\ 1J2:!.

0*0 See F.a-ks V. 7;V(V,,v, 'ii L. 'l'.

338
(«) liroint V. Shatr, 1 Ex. D. 4':j.

(0) Button V. Wcdliiiih Ihmdwi

Societal, 5 Q. B. 1). S8; 41) L. Ji,

Q. B/'211l; lu'L. T. ol.

(/)) Mtitlhtws V. (Inn (C. A.), 13

Q. 13. D. 103 ; .•)3 L. J., Q. U. 439 ;
.W

L. T. 770, overruling JLirris v. UnU

pin, -17 J. r. 727.

(7) See form, Chit. F. I'ilh cil. p.

772.

(;•) Teiiiudil V. HdH-biign, \ C. 1

.

D. 133: ]Sroini\. Shaii\f~\\\)):n. But

%eo2r<mjii\. ll'in-ul Jlii/liirin/ IliumI

4Q.B. 0.459; 4S L. J., Q. B. f.?.!

JHori/aii V. Divics. 3 C. P. D. i&)

39L. T. GO; 26 \V. K. HIG.

(s) Wilbcrfom v. Sowtoii, 39 L. T

474 ; 48 L. J., C. V. 28.

(t) J'iiriwiiit V. Ciirlwriiilil, ) C,

P. T). 139; 42 L. T. 259: 28 W
E. S83: Moriis v. Liverpool Com,

Appeal hj Motion.

takes a note without any rennosf fi,„<. -n ^
'^"'^

Court wiU not compel hfm t^S^^nv u^o1T'^'=°^''1'
'^^^ ^he Chap CXXX

without being requested to do s?}tT^ a « V'^^ ^'^^^ ^akon ^i!^!L^2^-
p. 1517), by Ord. LIX. r. 8 (OdoTer \m.V^^^''J'''^^

"°°" (""<^.
Judge's note: are not produced hoar anffi°^ ^^y- '^ "lo
any other ovidonco or statement ot^whn?

'^°*^™'?« ^^^ appeal upon
which the Court may deem^ufficienUvt '"'"''^ ^'^""'^ *^° J^^ge
The order, if granted, must bo served in fi,.

anU. p. 143!) on the opposite nartv Tf .*^° "f"'^^ manner (ace Soft;„ ,

hstof opposed motion?\,ntL&?wn si^eX tuH "f^^T* "^ *^^° mo&'°"''
at the Crown Oflico for that purpoTo ^ ^ '* *° *^° "^cer
The motion will bo called on in its"order in tlio list

1 heannL' is tlin sfimr. .,„ „ _ , ^' ^" "1° 'ist,
. .- • " ^"^'"^u uu in Its c^^^ ''}^ «;^°V?

!- on an ordinary rule"nisf (;; «^",fTl^^'^'Ihe Eulos ot C/-t/. A'A'A'/A'. (ante,

TJio practice Hearing.

new trials do not apply to app cations fn^
'' f^F^^O '^^ to

fromCounty(:'ourts(^. But as Sb^v„ T ^"'^^ "» '-^PPeal
Court, by On/. LLXl r. 7 (O^St 18S4^ T''

^""''"'
l'" l-^Hj tho

inferences of fact which nu4tWo'l' ^'^^ P°^''''i' ^o draw all

;""! to give any judgtui'tc^ X.'^^^^-T'^
J^/^^Court below

Imve been mudo. Tho samo rule aSj nro
' L I

/^"'^ °^^-''t to
'ucceed on the ground merely of misdi Son n.

• ''* "° "PP^'^^ ^'^''^11

or reiectn.n of ovidonco unless hi fhonn- "'n'roper reception

an appeal lies (</).
^ ''^° ^ ^^®' "ut with such leave Court of Ap-

peal.

2. Appeal hj Special Case.

Costs.

mww/ Investment Co., i Q p j)
4i.o. As to what is a sufficient' re-
quest SCO Morgan v. Mecs, 6 Q. B
!>• 0O8; 44 L. T. 133 (C. A.).

^^..309. Uills y.rerssv, 23 W. IJ.

W ^lorgan v. iScM (c. A.) Q QB.B.,,08; 50 L. J., Q^ B 491 • 4i
I-Tl33;09\y.lj;3"^:-«-491,44

9ni V -^''^ ^'""Meiioe, 40 L. T

W Matthews v. Ocey (C. A ^ n
,5jB.I).,403.53L.4^.B':-y?

"'I-J, Q. B. 77;32\V. K. 133;

S^'v^'o?.?'"''
'l^^^tioued in Mat

.f • ^<-..13 ; 39 L. T. 029
; 32 W. rT

C.„.
202

:
A7^/^

'
v. Oxford' Co-ouenitiv,'

Meare v. ^„,,v«, L.'r. 5 Ex 1G-"

^S^|li!iSaL^S^,,Ast.^

rchT.ioi*'^"'''^^^'^^-*^^

WBy28&29V.c. 99 (entitled



152G Appeals from County Courts.

Fart XVII. diction is givon to tho County Courts by this Act [that is to ^av inaiiy case where tlio amount sought to bo recovered is above "0/ f'r

"

shall bo disaatisjhd with the detenu hmtioii or direction (n] of th'
said Court in point of lnw{h), or upon tho admission or nedloT/any evidence, sucli party may ai>poal from tho same to auv of iU
superior Courts of common law at Westminster, two or iiiofo of !
puisne Judges whereof shall sit out of term as a Couit of Vmiln
lor that purpose [see lo it- 10 V. c. 54, s. 2](i)

; provided lliit n'
party shall, ivit/nn ten days (r/) after such determination ordiin'tinn
give 7>o(u-e of such appeal to tho other party, or liis attomev amialso givo eecurity, to bo approved by tho clerk of tho Court for h

An Act to confer on the County
Courts 11 limited jurisdiction in
equity), s. 18, "If any party in a
suit or mutter under this Aeit shall
bo dissatisfied with tho determination
or direction of a Judge of a County
Court on any matter of law or equity,
or on tho admission or rejection of
any evidence, such party may ap-
peal from tho same to tho Vico-
Chaucellor authorized as aforesaid,
provided that such party shall, with-
in thirty days after such determi-
nation or direction, give notice of
such appeal to the other party or his
attorney, and also deposit with tho
registrar of tho County Court tho
sum of 10/. as security for tho costs
of tho ap])cal ; and tlio said Court of
Appeal may make such final or other
decree or order as it shall think fit,

and may also make such order with
respect to tho costs of tho said appeal
as such Court may think jiroper

;

and such order shall bo final : I'ro-
vided that nothing heroin contained
shall authorize any party to appeal
against any decision of a County
Court, given upon any question as
to the value of any real or personal
property, for the ])urposo of deter-
mining tho (juestion of tho jurisdic-
tion of tlio Court under this Act,
nor to appeal against the decision of
a County Court on the ground that
the proceedings might or should have
been taken in any other Coimty
Court." Now, under Ord. LIX. r. 4
(ante, p. lolC), all appeals from in-
ferior Courts within sect. 45 of tlie

Jud. Act, 1873 (except Probate and
Admiralty appeals), are to be hoard
by Divisional Courts of tho Queen's
Bench Division.

(/) An appeal will not lie, without
leave, where the amount sought to
be recovered by tho plaint is under
201., although the objection is not
taken until tho case has been stated
and has come on for hearing. liloicrrx

V. liackham, 20 L. J., (i v, 3'r
As a general rule, the right to an-
peal depends upon tlie iiiiioiiiit of
tho pluuitiff's cliiiiii, and ii„t on the
amount for which jii(lj,'uinit is-ivi.,,
Brcesman v. Harris, \) K\ih"4SV
23 L. J., E.K. 210 :'.)/.„; v.' yv.'ym,.4Q B.Coo; 21 L. J., Q. B. TO,
iJut If the nature ot the caso is such
that the Judge of tlu! Coiuitv Court
cannot lawfully give hit;her (faniaf-os
than 20/., there is no ri^ht of appeal
without leave (po.«t, ]i. Iol'S). a
plaintiff cannot at tlie trial aljamlou
tho excess of his claim over L'O/. so as
to deprive tho defeiidaiit of his riWit
of appeal. Xorth v. llulnml, L \
3Exeh. 09; 37 L. J., Excli. 42.

(//) Where the Jinlr;,., upon a
special hading of the jurv, directed
the verdict to bo euterJd fcir the
defciidmit, but "reserved leave for
the plaintiff to move to enter a ver-
dict or for a new trial," and notice
of tho ajiplication ^vas afterwards
given, it was held that (lie time for
iippealiug ran from the davflio mo-
tion was refused, and not 'from tlie

day of trial : Fuafer v. C!mn, G H.
& N. 703 ; 30 L. J., Ex. 2 ;;!.

_
(/() There is no appeal from a de-

cision on a question of fact : Hhnnuck
y. L.s;y. /r. y;, Co., ic. p. D. 70;
33 L. T. 341 ; 24 W. H. 340 : Cohsuuv.
Lombard Bi'posU Hank, 1 Ex. I). 401;
45 L. J., Ex. 573 : Great Xvrthaii II.

Co. V. a/iep/im/, 8 Ex. 34 ; 2! L. J.,

Ex. 114: Cawtei/, App., FuriicIL
Eesp,, 12 C. B. 291

; 20 L. J.. C. P.

197, where therewas a mixed question
of law and fact. And see Valhiice

y. Naish, '11 L. J., Ex. 142. There
is no appeal from a refusal of a
Coiiiity_Court Judge to set asido an
awui i in an action referred by him
to an arbitrator: Mayor v. larnur,
3 Ex. D. 235; 47 L. J., Ex. 760.

(«) Tho appeal now lies to a Divi-

sional Court, as lueutioued aiite, e.

1516.
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'ourts by this Act [that is to sav, in
lit to bo rocovored is abovo 'l()l.[j

'

etenniiiaiioii or dirertionl'/) of the
1" upon tho admission or n/'n(i(ii, of
)l)oal froui tho samo to ;iuy of the
at Westminster, two or hkh'c (,f thi.

i out of term as a Couit of Aiip.-ii

c. 54, s. 2](/); provided that Mich
tor such determination or diiiction
other party, or liis attdvuev, imd

1 by tho clerk of tho Cuuit, fur th.'

^2>lieal ly Special Case.

mis of tho appeal, whatovPT im +t

|hej;mountof the jud,Mne,L;i?Lt tl'lr^
tho appeal, and for

b.. .l.sunssod; provided, nevortheh.ss °/'"
"'J'^'^"*

and the aj.peal
ivi^ards the amount of the judL-ment' « '. n 'i\

"'-'"'"^^•. «ofi- as
case where the Judge of thl Kty C„u t I ,h''"l""''''^^ '" '"

J'party app«dmg to pay the amount of' iS^- V"''"
^"'^"'''^"'1 the

hauls of the clerk of the Countv Cm-rf ,• • J^^^'m^-'nt into tho
h„vobeon tried, and the .same ^hS have bo^^ ''^f'

"^^^^"'^ «J''ll
and the said Court of Appeal may f iflf,? ,' 1""^ accordinL'lv •

terms as it thinks fit, or nmy SlS^"" l"
".'' "°^ ^"'^^ °" «i'Jh

«ther party as the case may\o .u d"" m-fv n"\
'" \ ontered fo^

lospoct to tho costs of tho ,s4id a P.I
^ ^ °''''^'° '^"^''^ orJer with

proper; a.id such orders shall b S" f/,.?

'"^'^^ ^'""^^ "^^y think
By tho 1 .;th section of this A ni-

"
q i

^ '•

ofae.so.greed on by both parties^or tEn*"'-' ^''''^^' f«™
cannot ^/) .groo the Judge of tlio Countv ft fformes, and if they
toby thorn or their attomies "hallS T'^' "P°" Joeing ap„l od
and .such case shall be transLltt^atJ^'' '"% "^ncl sig^i i '

&'
Wment of the Master's office of tlin C T-^"'^"* *° the S e
IS to be brought " («).

°* the Court in which the appeal

fn;^f^-^:X:^^ I rr^'^^^^°'^-^&et>S.fej;;/^lf). extends the
than 20/., there is n,) ,i^l,t of nimri,! I W^ls. "laKing rules as to County Courf
without leave (post, ,,.1,-,2S)!' A I % the 19 i& 20 F. c. 108 9 fi« << a

"
^

_^^^^J^«^«.
An appeal from tho decision of

V. liadham, 20 L. J
As a general rule, the

li. 13. 3ii;.

risht to a))-
peal dependa upon tlie amount of
tho plauitilf's cliiini, and ii„t on the
amount for which judsuiiut is.-iv,,,.

JJrccsman v. Harris, <) Kvch js',.

23 L. J., E.X. 210: J/„v-; V y;.,':

»«*,4Q.B.6,5.5; 21 L. J., Q. B. ;«.
Hut if the nature ot flio case is such
that the Judge of the County Cnuit
cannot lawfully "ivi' hiirl,,i,. ,f,,„,„„.,.

without leave (post, p. l.j

plaintiff cannot at tho trial i

the excess of his claim over 'Jl

Appeal to bo
in form of a
case.

Kules to be
made.

aliandon

to deprive the defendant of'liis ri<4t
of appeal. Xorth v. llulmi,!. L !(
3Exch. eO; 37L. J., Exch.42.

'

{{!) 'Where the Jiidfrc, iiiion a
special finding of the jinv, directed
the verdict to be eutini'd for tlie

defendant, but " resorvcd leave I'ur

tiie plaintiff to move to outer a ver-
dict or for a new trial," and iiotieo

of the a])j)lication was afterwards
given, it was hold that the time for
iippealiug ran from the davtlioino-
hmi ii-!ia rnfncn.i "jid not 'from tho

'n-nn, H.

tion was refused, auu i

day of trial : l-us^fcr v.

& N. 703 ; 30 L. J., Ex. 2;;!.

_
(/«) There is no appeal from a do-

cisiou on a question of fact : Hhitmjek
V. Z. .f-X ]V.R. ro.,lC. P.D. 70;
33L.T.311; 2t\V.K.34G: Comims.
Lombard Deposit Bonk, 1 Ex. I). 404

;

45 L. J.. Ex. .i73 ; anatXurtlnrn It.

Co. V. S/iep/trrd, 8 Ex. 34 ; 21 L. J.,

Ex. 114: Cnwki/, App., Fumll,
Eesp., 12 C. B. 291; 20 L. J., C. P.

197, where therelvas a mixed question
of law and fact. And see Inlhiice

y. Nnish, 27 L, J., Ex, 142, There
is uo appeal from a refusal of a
County Court Judge to set asido an
awaid in an action refeiTed by him
to an arbitrator : Mayor v. Fnrmi r,

3Ex, D. 235; 47 L, J., Ex, 760,

(t) Tho appeal now lies to a Divi-

sional Court, as meatiouod uufe, p,

1516,

(^).The Loudon Small Debts Act

to me M A. 14 V, c. 61, s, 14. oulv

"rtl'TT '=°""neuces thusT^
fhat If either party in any cause

of an amount exceeding 20/, and note.ooen^.%/ shall be^dissatS?
i.

f
e .t 16 V, c, Ixx™, s, 78The loudon Act also' contains n

8MiurpovisioutotheI3T4V
cei,s.l., By30&31V.c. 142(fheCounty Courts Act, 1867^ s^<n,t

X'Ir'^.^'°"rt.''-henU'|™ ims Act or in any future Aef
s ah meau a Court hoWeabi virtue
01 the Act 9 & 10 V. c 95 ' fn,' ti
more easy reooverv of small dVb!anJdeaiands /. i:m,la>,d"\ sh lU

In replevin.

irtuenf "'r , ", '"°"" ^f^h by

;.T^e City °<!f'Tont Court -ri

onditions as thp \i
•*''° "'^^'^

pro- p, 1516

same fees sh , i if P?"'* '" ^nd the
feedings in tjneh

^?'^''=.",f°r Pro-
hereb/^^en tot &?"? '«

sjraiiar proceedings in
' P ^TCourts, and such fee" sh.ll V,

""^^

a";sxr"i^-ti!:fs
«aid Ac of 8%'^ p''"^? ?^ ""^
notiiin^ i„°thisTe-t; orhranfof*?h^'Acts specified ;„ « C , ? ^ °^ the
this Act shall tnl

^'^'^'-'lule (D) to

diminish' nnfof Se^ry- '''^^'?"- "^
or Privileo-es of ti,

' ? I o^ers, rights,

Cou^/o>thral J 5S ^f.t^^-id
aldermen and commons of he^f.fi'i

(«) How now entered, see ante.
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—Interlocu-
tory matters.

Appeals from County Courts.

a County Court, on tho samo grounds, and subject to tho sam
conditions as are provided by tlio 13 <fc 14 V, c. (il, a. 14, shall L
allowed in all actions of replevin whoro tho amount of rent c
damage exceeds 20/., and in all actions for tho rocovoi y of tone
ments where tho yearly rent or value of the promises exceed
201. (f;), and in proceedings in interpleader

( /)) whoro tho monn
claimed, or the value of tho goods or chattels claimed, nr < f th'

proceeds thereof, exceeds 20/. (7), and in all acti(jns where tin

parties agree that tho Court shall have jurisdiction."
By sect. 69, "No appeal shall lie from tho doci.sion of a Coiinti

Court if, before such decision is pronounced, both parties slml
agree in writing, signed by themselves or their attornies or a^out^
that the decision of the Judge shall be final, and no .-iueh iifrceuieu
shall require a stamp " (r).

°

By 30 & 31 V. c. 142, s. 13, " An appeal from the decision of c

County Court on tho same grounds, and subject to the same
conditions as are provided T)y sect, 14 of the 13 ,{ 14 ('. r. (il.'sl

shall bo allowed in all actions of ejectment, and in ail action'
in which tho title to any corporeal or incorporeal horoditameiit shall
have come in question, and, with the leave of tho Judge, an a™eal
shall bo allowed in actions in which an appeal is not now allowed,
if the Judge shall think it reasonable and proper that such apneij
should bo allowed."
There is no appeal from a decision on a question of fact(<), 01

from a refusal to set aside an award in a case referred by the
County Court Judge to arbitration (<).

It seems there is a right of appeal where tho case has been decided
without the intervention of a jury (u). On a trial in the Comity
Court, the plaintiff having closed his case, it was submitted by the
advocate on the part of the defendant that there was no evidence to
go to tho jury ; the Judge deciding that there was, evidence was
offered on behalf of the defendant, and a verdict was ultimately
found for the plaintiff ; it was held that the dofendiuit did not, by
calling witnesses, preclude himself from appealing, on tho ground
that the Judge had ruled erroneously (.«). No ajipeal lies, uudei
the 13 (fc 14 V. c. 61, s. 14, from the decision of a County Court in

an interlocutory matter, such as tho taxation of costs under 1!) & 'K
V. c. 108, 8. 34 (y).

(0) It seems there was no appeal in
these actions before this onactincut

:

IJarl of Hurr'uigton v. Rnmnnu, 22 L.
J., Ex. 22G. See 30 & 31 V. c. 142,
s. 13, infra.

{])) Where a landlord appeared
upon the hearing of an interpleader
summons in the County Court, it

was held he had a right to appeal

:

WilcoxoH v. Scarby, 29 L. J., Ex.
154.

iq) See Vallance v. Naish, 27 L. J.,
Ex. 142. There was no appeal in
interpleader cases before this enact-
ment : Beswick v. Boffey, 9 Ex. 315

;

23 L. J., Ex. 89 : Frasrr v. Fotkr-
gill, 14 C. B. 298 ; 23 L. J., C. P. o3.

(;•) See Orons v. Jiiiissf>i>i, 9 E.^.

481 ; 23 L. J., Ex. 91.

(s) See this section, auto, p. IWi.

(0 See ante, ])p. lo23, li)2(i. 11. (/i).

('() See 'femplfiiiioi v. Jlm/i/oii, 19

L. T. 218. See Fost AiiqUuii K. Co.

V. Jii/Z/if/oe, 10 C. B. 72(i ; 20 L. J.,

C.^ P. 84, where law aud fact were

mixed up together.

(x) Great Northern It. Co. v.

Mmcll, 18 C. B. 575 ; 27 L. J., C. P.

201.

(y) Can- V. Stringer, 1 El. Bl. &



m County Courts.

grounds, and subject to the sani?

tho 13 (fc 14 r. c. (il, «. 11, shall !,.

oviu whoro tho amount of rent ir

11 actions for tho rocovt'iy of tens-

or value of tho proinisi'is exueols

intorijleador
( /)) whoro tho moiwv

joods or chattels clainu'd, or of tho

('/), and in all actions whoa- the

all have jurisdiction."

11 lie from tho decision of a Coimtv
L is pronounced, both parties shall

mselves or tlioir attornius or agouts,

hall be final, and no such agrcenent

' An appeal from the decision of a
grounds, and subject to the simo
sect. 14 of the 13 .f' 14 I', ,, (il;.;,

s of ejectment, and in all actions

eal or incorporeal hcroilitamont shall

th 'the leave of the Judgi', an afipcul

ehich an appeal is not now allowoil,

)nable and proper that such appeal

Bcision on a question of fact [t), or

n award in a case referred bj- tho

ion (t).

peal whoro the case has been decidoil

jury (m). On a trial in the County
3d his case, it was submitted by tho
indant that there was no evidence to

iding that there was, evidence was
iant, and a verdict was ultimately
leld that the defendant did not, by
self from appealiu<r, on tho ground
neously (x)_. No appeal lies, under
L the decision of a County Court in

i the taxation of costs under 19 it 20

23 L. J., Ex. 89 : Fi-asn- v. Fol/if

gill, 14 C. D.2!I8: 2.3 L. J., C. p. .i3.

()•) See Uruns v. Jiiiissen-i, 9 Ex.

481 ; 23 L. J., l^x. 91.

{s\ See this section, auto, p. Xhlh.

{t) See ante, pp. lo23, 152(i, ii. (h)

{u) See 'feiiipliiiiriii v. Jlm/iloii, 19|

L. T. 218. See Juhit AnqVulit H. Co.

V. Ri/tlu/oc, 10 C. B. 72(i; 20 L. J,

C. P. 84, where law and fact were]

mi.xod up together.

(.r) Great Korthern It. Co. v.

Rimell, 18 C. B. 575 ; 27 L. J., C. V.

201.

(y) Carr v. Stringer, 1 El. Bl. &

Appeal by Special Case.

.vethepart^3eco^:;s^r;^.iSiJ^iS;:;r- ~ '^^'

f" piorcoiliuiTg
111 I'ouuty
Court.

dissatLstacti,,,,
; nnd

Z, : ;.

'-""^"'"mg tuo grounds i

judgment notwith.'t^nd fg' S Er"'"P,
'' l^e tal

,

'
Tho"provided that tho nartv «,. r f^"^•'^'OIlt Iw.s hwn .l,.i; .

mmmm

N'otioo of
"ppeul.

P^'i^aoW^X^-';--'. ante,

Jiml>ir,sl r" T^%^^'""^<^r,'>„ y.

Cowntv Court Tn.ili^ i ', ^°' '^^ere
order to str,/^v^''*'^ made an

W ^'''JJ'OH y. Johnson, 21 L J

i'-B.;i5LiS''P-^^«'-'^^-^''-.

5 p
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Security for

costs of ap-
peal, &c.

At wlioso cost

Bociirity to bo
and form of

same.

Eelief may be
given to

obligora.

Deposit may
be made iu

lieu of giving
security.

Security by
deposit.

Appeals from County Courts.

Rccistrar shall detain tho proceeds o£ uuy execution which may

then bo in or may come into his hands ponding such iii.iRal, t„

abide tho event of such appeal, unless tho Judge shall uthuwbo

order."

Security for Costs of Appeal, .fcc.-J-The appellant is required

within ton days to give security for tho costs ot tho appeal, and it

ho bo a defendant, for tho amount of tho judgment i tlie appeal be

dismissed (13 .1- 14 F. c. (Jl, s. 14, ante, p. lo25V Whore howenr,

tho Judge has ordered tho appellant to pay tho amount ot the jud--

ment into tho hands of tho ilegistrar, and ho has pai.l tho same

accordingly, tho security as regards the amount ot the jud-iuent is

not re(iuired. Tho security may be cither a bond by tliu appellant

and two sureties, or a deposit of money.

13v 19 't- ^0 ^'- <^- 1^*^' «• "'^^ "Where by this Act, or any Act

relating to tho County Courts, a party is required to give security,

such security shall bo at tho cost of tho party giving it, and in

tho form of a bond, with securities, to tho other party or mtem.od

party in the action or proceeding; provided always that the

Court in which any action on tho bond shall bo brought may

bvrulo or order give such reUef to the obligors as may bo just,

and such rule or order shall have the effect of a dofoazauco of such

°£V the 10 & 20 V. c. 108, s. 71, "Where, by this Act, or any

Acts relating to tho County Courts, a party is requned to give

securitv, he may, in lieu thereof, deposit with the Ilegistrar, it tho

security is required to bo given in a County t()urt, or with a

Master of tho superior Court, if tho security is required to he given

in such Court, a sum equal in amount to the sum tor winch lie

would be required to give security, together with a lueiuoranduia,

to bo approved of by such Ilegistrar or Master, and to be si'^'ued by

such party, his attorney or agent, setting forth tho comhtious on

which such money is deposited, and the Ilegistrar or Master shall

give to tho party paying a written acknowledgment ot sucli pay-

ment: and the Judge of the County Court, when the money shall

have boon deposited in such Court, or a Judge of tho superior

Court when tho money shall have been deposited in a superior

Court, may, on the same evidence as would be rcquireil to euloroe

or avoid such bond as in tho last preceding section is mcutione,!,

order such sum so deposited to be paid out to such party or parties

as to him shall seem just."
. . -^ , +„ in

The provision of the above statute reqiuring the security to uo

given is strictly enforced (e), unless it is w;aivod ^Y thoJ-^:;!'""-

dcnt(/), or tho default is not occasioned by any act ot tHe ap-

pellant {(j).

Security hj Beposit.-\-See 19 cfe 20 V c. 108, s-

'l^^YtU
That statute requires a memorandiun, to be approved ot bj tno

Eegistrar or Master, signed by tho party, his sohcitor oi agent,

(e) Stone v. Dcnn, 1 El. Bl. & El.

504 ; 27 L. J., Q. B. 319 : Griffin v.

Cohnan, 28 L. J., Ex. 136 : Fruncts v.

I)civde.^u-eU, L. K,, 0. P. 423 : 43

L. J., C. 1'. 248 : ^<lyris v. Carnmj-

ton, IC 0. B., N. S. 10 ;
lUcnkuirne

V. Skitter, 31 L. T. 413: Watirton v.

i?«/.w,L.R., 3Q.B. 173;37L,J.,

Q. B. 65, where security not per-

fected till after teu days.

(/•) I'arkqtUi: Iron Co. v. ioatn\

L. ll'., 5U. F. o34.

(y) jr(il(rlonv.B(ih'r,snm. bee

Frimcin V. BoH-dem-cV, supra.



Aesn tlio Judgo shall uthciwi;

E; 20 F. c. 108, s. 71 (sf'i'ro).

iiim, to be approvud of by tho

bo party, his solicitor or ageut.

-djijyeul hy Special Case.

petting forth tho conditions nn ^-i.- i. ii_ ,

^*'^'

deported together ^ith tlxoUi;^''':fli\^,fr^ made, to l,o Ciur. CXXX
tificato m a proscribed foi-m (cc Ji ^ i~-°t.TV^ ^« ^'^''^ ^ ^'or- --^^ -"

cortilicato, it it embodies tlio cmuMt;' '
^i''^'^-

-^'"- •J'>)- This
mado may bo a «ufKcieut ulfTw "of .T

^'^''^'- ^^' ''i"^^
'

statute so as to dispense with ti^S™ si fo'
recimromenti of tho

Tho mrty making the deposit mviSwLff? " piomorniuhim
(/,).

opposite party, by post or othorw so If i"\
^^''^ ""^^^o to tho

mado(C'. C.Jl., isjo; On/ 1™'. 4).
'""'^ '^''f"^^* li'^^i"i,' beeu

By C. C A, 1875, oV IyI'^. ? ^-'U [fl'r'-
'" ^7"'' P- 1^30). SceuHty ,.y

proposes to give a bond by way of secur K- 1 ''"f
•'*„wl'''ro a party bond. ^ ^

or otherwise on the opposite p uiy S'the'Rl'^;""
«orvo by ,)ost

notice ot tho proposed surotin/n. v -^^S'^trar, at h s ollico
schodulo. and the iCtmr Si tS^^^^^^

*" ^''^ 1""™ ^ tho
parties of the day and hour on u-1 inl i

'^^ ^'^'° "^'ti^o to both
shaU bo executed, and sh s?atu tL f'''^'^'''

^^'^^ ^ho b,m
should ho have any val d obi. f ?

''°*''^° *° ^ho obligee that
oitherofthom,thatTtLt'ttbo'^U?e •'"''' ^" ^^° --^^ or

AfliS'SlSS tle"iimXo?r^"^"*^^ \^^-^-^° (No. 47)(0
tho schedule to thetajiS%"''%i!t^''''^^' given i^
attendance of the sureties and oxecut^n' fll^'\ «'^° '^^ to tho
Dowdeswell, L. E., 9 C. P 49$

^^^''^tion of tho bond. Frauds v
By Ord. XXX. f C. CW 9" '"< Ti,„ i-

of their sufficieneA according to tSefom LTtho'".^"'^?
"'^ ^ffl^^'-^^it

jf
orytr -^

a%^t-Set^- S^l^
^^ of tho

Judicature."
""^iJiissionoi ot tho Supremo Coui-t of

giving'a fenS'sLuKfctf' '
« rfj°'V*

of money in lieu of
by post or otherwise, of such de; s- hav" 'o-^i^^

*^° °^'i^°^^ito party,
By r. 5, " In all cases wLv!^f)f" ^'"^ ^^^'^ "^''^le."

"^

'

fan be deposited wXho reSrS'3 f.
'^ ^^^'i' ^^^^ ^ond

disposed of."
-nef^istrar until tho action bo finally

£4°b:'.t^K?r/4'J» ^-.g/.. .8-., S*.. v.. ,27.
"ed Whereas in the next form th„ ^ ,' ''^''*"'^ attorney" are

^J»'' .

The bond must Se executed Tit '"'" "
^^^ '''^"^'^ «oli-

10 Me forms, Chit. F. p. <,G.
43f„.^'2;."B^"'*"^'''*'^"'^-'N.S.

5 1.' 2
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'I'ho case.

j
'

Ap)ititl» from t'oiudij Courh.

I 'fn r n 1S7j (W. A'A'A'. r. a). It inUHt b.> (lipuMbd

S^Jh Hogi«L unUi the -uction is finiuy aispoBod .;i (/^^. r. 5).

So bond miuircH a stump {note to/orm ,u schedule to C. C. Ji.).

The Case l-Bv tho 13 A 14 F. c. (51, «. 15, tho appeal is to l,o in

tv Wm of a easo which is to bo sottlt-d i.i tho way pomt.Ml out ,y

S: uio'U ,,.,.1
' i;H"'i?"'",-!*r";'!E :ir; :;',;;; ':?us to i;ii-i' tully

with jmrtii's iin,'of lawfvO. 'Tho appellant should so fraiiio his casr

?,;r"™i:;cil^vl, SBr"ro...,.'ioit(,.). ti^j.*;;.
l,„ck to ti, Loum> b

1^ ^,,, n„ .(,„ „ ,, „,n„,l5

ufxtTz^tS the parties shall have agreed upon tho .aiuo; aud.f

(k) See this &oct. ante, p. 1527.

See the form, Chit. F. p. 779.

(0 Curl,!/, App., i-'^-"' '. Kesp.,

12C. B. 291; 20 L. J., C. 1'. 19(.

(m) Wheu otherwise, see Ihorne-

,,,y;V7n>/«<>r, L.R.,6Ex.87;40
L. J., Ex. 48.

(») East Anglia,, E.Co v. Zyf/(-

,(„.,L.,M. &r.221. It should uot

be stated at uaw^ccssary leiig h

:

lv««s V. iI/«<A.A 7 El. i^ Bl. 5U0.

(o") ;r(Tto« V. Amberyate, cVf. Jf.

Co 15 Jw- 448 : mUiama v. i.f«»s,

^•5i'lS-^'L.A.21L.J.,Q.
"R 53

'((?) " Thorncii-ell v. Wianor, supra.

()•) C'flic/ei/ V. i^'«(«(//, supra.

i

(,v) 6')rrt< ,VuW/if»-« ;;. f'o.J. 'V";)-

/,m/, 8Exch.31; 21 L. J.. Ex. 114.

(0 h-riiiq V. .•/>/.(•(/, iiitj'^'-
.,,.

{h) Clarke v. iiVcAc, 30 L. 1
.
i-i-

U-) Sharrock v. X. iV 3. " •
''

C<;.,lC.r.lX70(C.A.).

(y) 7i7,<y(/.« V. Lurrpoul ( c)".""'™"'

i«m7»-r.//f«.,4C.P.p.4'.,4.0
(z) See llitcklng v. Z«r, i £-. « ^.

906 29 L. J., Q. B. 204: i//'.

JVr.to-, 27 L. J., Ex 403. beo

M'Callum v. rooto», 5 C. a., .>. »

498; 2S L. J., C. P. 1, where the

Judge died before sigiuut?. J'f'-;

39L.J.,Q.B. U«,wl;rvc-thc.lmk'.

altered his judgment after notice oi

appeal.



lij Cviirti).

•. ;}). It lllUst 1)1' (IrpuMtiil

ilimlly (liHj)()8u(l d {Id. r. 5).

„i //( sihediilv to C. C. J{.).

, s. Ij, tho appoiil is til 1)0 ill

led in tho wiiy imintml mit liy

imvute tho I'ucts anil liiw'^.

given by tho Jnili;*' I'm' Lh

10 iniiy huvo made liy way (if

ght, in general (//i), iinTolyto

niinution i>v directiim in imint

ranie his case as to rai-c mlly

(I to rely ; lor lioth parties iiiu

)t bo allowed beiore tin Ui^'li

lu other hand, thi^ rcsjiendi'iit

I settled, <h)es not contain any

iken bel'oro the .Judp' of tliu

ipp .irs on th(! face of the lua',

:hat it was raised beloiu tlio

[• it eoiild be shown that it \vii3

refuse to entertain it
( y<). In

where tho ease set out "tho

baek to bo ameniied by settiiij;

ISO in settled by tho Juilj.'f. it

ties eould not agree upon tlie

jfectivc, th'j Court may senil it

^ re-btuto it(.s). Tho Jiulj-'o id

:wcen tho parties if it iMirrectly

|. If he refuses to do so, a rule

,
,. 108, s. Ki; 'Jl.MJr.c.74,

ut tho granting of such rule is

,)urt, uiul v.icre it appears tkit

bo refused (..). Nor will it lio

pt to appeal by motion [u).

i'ho uppellunt shall ].iviiavo tlio

)oal shall, unless tho J lulg*^ slial

1 for yignaturo at tho Court hold

3 agreed upon tho same ;
aud it

cxxx.

(,v) Unot Xvrtlimi 1!. Co- v. Wi/i)-

;,m/, 8Exch.31; 21 L. J.. Ex. 114.

(/) Iniiiij V. Adric, mf™- ,^.

((() Clurke v. ii'yc//c, 30 I;. 1- i-e

(x) Sharrock v. L. i; 3. » K

C'o.,lC. P. D. 70(C.A.).

(z) See lluckimi v. i<r, 1 J^. ^ i^-

ml 29 L. J., Q. B, 204: i/ p.

Furlwr, 27 L. J., tx 4o3. ^^eo

498; 28 L. J., C. P. 1, wh^e the

Judge died before siRiuns. S^et

"OL J Q B II'-: vhcvf the .ludgo

altcred'iiis'judgmeut after notice ot

appeal.

Appeal by Sperial Cute.

thoJndgo approyofl thoroof. it nhall bo signed by him, and scaled CnvP
with the seal..! tho ( ourt • but where the Jtulge^hnvs ,u.t appn v
„t the <'aso Hub.nittod to hiin, both parties nhall be sun,,,.,,LLd ,
iittcnd limi whoro and when tlie J,„lg„ nhall .•ii,p„i„t. u,,,! at tho
pluce and tune m„ appointed bcth j.arties sliall bo heard a.s to tho
""'"'

f
';^'*;.'V"l the Judge shall finally settle and sign tho

fiiimu, and it shall then be H(»aled bv tho Registrar "

liy y. XXIX {V. ('.), r. (i, ••Wh..ro tho parUos do not agroo
upon li.. torni ,.t ho ease to be stated, tho appellant shall l.Mlgo
with the IJegistrar the dratt case prepared by him. and tho Ue.,ist,.ar
..hall give notice to tho parties that tli.. same has been s„ l,,,!,,,"! ,„„1
will on a (hiy to bo niuned in tho m.tico, be presented to tho Ji'ubro
tnr his signature and on such day tho parties niav appear bef„7o
thcJudgo, who shall detenn.ne tho lorin of the ease and linallv
settle and sign tho same, aud it shall then bo sealed by tho Keeis-
trar. ^

liy Onl XXIX (f. C.) r 7 " When tho ea.so shall bo so signed
and souied, a copy thercot shall bo deposited with tho Registrar and
auothor sent by j.ost^.r otherwise by tho appellant to the successful
party within three clear days next after the time of si<Miin.'r<() and
eealiiig tho samo, and if tho appellant do not comply with^liis rulo
the successful party may proceed tipon tho order, notwithstandine
proceedings have been stayed by order of tho Judge, unless tho
Judge shall othorwiso direct."

Setting down Case for Ar,j„ment-Delirerij of same to Judges.-]- Sotting down
As to this, see aute, p. 1^17. -^ ^ cu.se for urRu-
By Ord XXIX.

( C. V.\ r. 8,
'

' Tho appellant shall, withi ri thi'oo
'"«"*•

days next after mo case has boon signed and sealed, transmit tho
same with a copy thoroof under tho seal of tho Court, bv post or
othorwiso, to the proper officer (i) of tho High Court of Justice, and
shall give notice, by post or otherwise, to tho successful party that
ho has done so

;
m default whereof tho successful party may proceed

on the judgment as if no appeal had been niado, and shall on tho
apphcution to tho Court, bo entitled to such costs as ho shall havo
meurral ui consequence of tho a]>pollant's proceeding.s

; provided
that iiLstoad ot proceeding on such judgment, tho rcspondont, if ho
think fit, may, within twenty-eight clear days from tho si^nin?
and sealing ot the case, transmit it in tho manner proscribed and
give tho hko notice to tho appellant of such transmission." See 13
.t 14 V.c. 61, «. 15, ante, p. 1527. Tho transmission of tho case
uitlun throe days is not a condition precedent to tho right of
appeal (n). As^ to proceedings on the death of the rospoudent, see
IlmnniujY. JUUiams, L. E., G C. P. 480; 40 L. J., C P 270
As to deUvering copies of the case for the Judges, see .fi. 22 January

iiu,ante, p, 1517. •'*

Argument of Appeal, Costs, <£'c.]—As to the areumont of anneals a,^.. * *
from inferior Courts, see ante, i 1517 (c). ifTems thoTigh ^pB ctuCourt will not entertain an objection not taken in the Surt &«

J^l^t ^i99
V. Wilkinson, flExch.

4(o;23L,J., Ex. 129.

(5) Sco ante, p. I51G.

(c) Michardson y. Silvester, 29 L.
T. 395.



1534

Pakt XVII.

Costs.

Appeal.

Appeals from County Courts.

below id). No question will bo entertained which is not raided by

the casefe). By the 1.? -X- 14 V. c. 61, a. .14, the Iligh L.nut may

either orcler a now trial on such terms as it ihinks fat, or m.y order

iudgment to be entered for either party as the case may bo and

such order shall be final (/). In one case it was held that he

functions of the High Court were not limited to answering tho

questions put in the case, but that the Court had power to l„ok at

tV direction of the Judge to the jury set out m the ca,o, ,,,1, ^,

that was erroneous, to order a new trial 0/). Where ludgaicnt

below has been given for the plaintiff, the High Court has poA^cr

fooKlo a nonsuit to be entered (ft). Where the case has been

tried by a jury, the High Court has no power on appeal ,y tho

defendant to set aside the verdict, and to order judgment to bo

entered for him, but can only order a now tnal (, ).

By the 13 & 14 F. c. 61, 6. 14, the High Court may make Rich

order with respect to the costs of the appeal as it may thmk

proper, and such order shall be final (^O.-
As a general rule tho

fcourt will give the successful party his costs of he appea (/).

Where a new trial only was granted, tho Coui-t of Common Uoas

allowed tho appellant the costs of the appeal (7n). A.ul the .ai.io

Court have held that upon an appeal on the ground ot misdirection

the appellant if successful is entitled to costs (»,). It seems tho

Hi"h Court cannot makt a conditional order that the costs ot tho

anneal abide the event of a new trial m the County Court (o).

The imposition of terms compelling the appellant to pay the costs

in any event has been judicially condemned (;,). Whore, lowevcr,

tho County Court Judge imposes such terms, the C ourt has no

power toTnterfere(2). An appeal lies to the Court of Appeal by

leave (r).

W) Yorhc V. Smith, 21 L. J., Q. B.

53 : Watwn v. The Amhcrgatc, ifC.

11. Co., 15 Jur. 448, Q. B. But cp.

cases anto, p. 1532.

(A Williams V. F.vmis, L. K., IJ

Eq/5n;44L.J.,Ch.319.
( f) See this sect. anto. p. l&io.

(a) Standife, App. v. Clarke, Rcsp.,

7 Ex. 439; 21 L. i., Ex. 129.

(h) Fuller V. Clevelcy, 17 Jur. < 30

(i) Jonas V. Adams, 20 L. J., <J.

ID QQ*?

'(/c) See this sect, ante, p. 1525. See

FrJer v. Fothergill, 14 C. B. 29a;

23 L. J., C. P. 53, as to costs when

appeal struck out ou the ground of

want of jurisdiction to hear it.

(/) Outhivaite, App. y. Ilmlson,

Eesp., 21 L. J., Ex 151: Cau>w,i

Daniels v. Charslcy,) 1 C. B. 739 ,
21

L J C P 31: Schultzv. Leidman,

14 C.'b. 38 ; 18 Jur. 44 n. .Robinson

V. Lawrenee, 7 Ex. 128; 21 L. J.. Ex

36 : Hunt v. Wraij,! Exch. 12o n. ,

21 L. J., Ex. 37: Foster y.Smdh,

18 C. B. 101 : ann/ticare V. Farries,

L. li., 6 Ex.10; 39 L.J. Ex. 20:

Richardson v. X t-ast li. Co., h. it.,

7 C. P. 83 : Ashhi/ v. Sedgwick, L. E,,

15 Eq. 245 ; 42 L. J., Ch. 355 :
Leach

V. S. B. 11. Co., 34 L. T. i;U. Seo

Yorl-e V. Smith, 21 L. J., Q. B. hX

where costs were not Riven. And

see Mountneii v. Collier, 2 K. & D. 100;

22 L. J., Q.'U. 124. As to tlie costs

ordered by the Court below \yhou a

new trial is granted, see Cacic v,

CW/i««, L. n., 2 C. P. 381 ; 30 L. J.,

C P 144

'{m) Gi'hhon v. Gihhon, 13 C. B. 219;

22 li. J., C. P. 135 n. : Leidmon, App.

V. Sehultz, Kesp., 14 0. B. 3S ; 23 L.

J., C. P. 17 : Alcock V. May, 4 El.

& B. 600.

UA Sehroder v. Ward, 13 C. B.,

N.S. 410; 32 L. J., C. P. 150 See

Gee V. The Lancashire ami ]oyhhtre

It. Co., H. & N. 215; 30 L. J.,

Ex. 11.

(o) Gibbon V. Gibbon, supra. But

see now Order LXV. r. 1 , ante, "\ ol. 1,

' (p)'Ashenden v. /-. B. .J
S. C. 11

Co\ 42 L, T. at p. 529.
'

(,,) Goodes V. C/i<!f\ 13 Q. B. D. WM.

()•) Crush V. Tamer, 3 Ex. D.m

,

47 L. J., Ex. 039.
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. a. E. 11. Co., 31 L. T. l;5l. Soo

'orke V. Smith, 21 L. J., Q. B. .^:i,

rhero costs were not jrivon. And
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;2 L, J., Q.'B. 121. As to tho costs
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lew trial is grauteil, see (hujc v.

7o?/i«s, L. R., 2 C. r. 381 ; 36 L. J.,

"* P 144
""(«(") GihhoH V. Gihhon, 13 C. B, 219;

!2L. J., C. P. 135 11. : Leidnmn, App.

^^VAm.Vj, Kosp., 14 0. B. 3S;2;iL.

I., C. P. 17 : Aicock v. Ihioy, 4 El,

6 B. 6G0.

(n) Schroder v. Ward, 13 (!. li.,

N.S. 410; 32 L. J., C. P. IM See

Gcc\. The Liincaahiremid )i)rhs!iire

li. Co., 6 H. & N. 215; 30 L. J.,

Ex. 11. _
,

(o) Gibbon v. Gibbon, supra. But

sec now Order LXV. r. l,aiitc,^ol. 1,

'

(p)'Ashendfn v. L. B. f; S. C. li.

no 42 T,. T. at p. 529.
"

'(,,) Goodc.^ V. Cliif, 13 Q. B. D. 094.

, CrHshT.T>,nwr,3Ex.-D.m;

47 L. J., Ex. C3'J.

Appeal hj Special Case.
jgg^

Pmeeclinf/s after Appeal eldermined.1~By Ord XXIX (O n\ c-^kt, rvw
r. P, " When the Court of Appeal has li'onoLced jrtdgmtt dth;^;

Ciup^CXXX.

party may deposit the same, or an office copy thereof, w th tho Proceedings
Eepstrar of the County Court, and upon boiig so deposited such --l""- appeal
uuigmeut shall be Mod and may be enforced as if it had been mado '^'^^"•""^"'l-

by tho County Court.
^uuuu

"?y ^rh ^.^^^\ ^P: ^•)' ''• 1^' "A new trial, in pursuance of tho
ordc- of the Cour of Appeal, shall be entered fo'r trilil atThe County
Court which shall bo holdon next after twelve clear days from the
tiino when such order or office copy thereof shall have boon de-
posited as aforesaid, unless tho parties agrco that it shall take placo
Booner, or the Judge otherwise order, and it shall bo condiictodm tho same manner as any now trial granted by the County Coiu't

'

By'f;-'?-
A'AVA' (C. C.) r 11, "L .ao order of the Court of

Appeal 1)0 that judgment shall be entered for either party then such
judgment shall bo entered accordingly, and tho .succos'sful party

So Count^St"
^^'°""^ °^ ^^^^^ ^'^'^^--^ - -^ ^ i-<i«--t

Action on the Bond for securing Costs.]~An aciic^n on tho bond Action oumay be brought immediately on tho condition being broken (r). It bond

S\l?JliTotVofV\\S(.? *^-^^'^- W- It may belSriught

It will be noticed that by the 19 <fc 20 V. c 108 « 70 fr„ t. n ^
. 1530), the Cou.-t may gi^e such relief to th; c.Xii'L^ml" SvetSbojus. Before this Act, :t was enacted by the 111; ') / i <f
.23 that the Court, where such action (an action on arepiovin
bond) shall bo brought may, by a rule of the same Court^^^mh rehof to tho parties upon .such bond as may bo aoTCoablo
to justice and reason, and such rulo shall have the nature and
eftect ot a defeasance to such bond. This enactment it will be

Zi^ni Tc los" i't T'r ^\*^° '^^°^"° '"^^ '^'^-^ slioU<l Zi) V. c. 108. Under the above statute of (}. 2 tho
Court or a Judge would order the preccodings in an actionontho replevin bond to be stayed on payment into Com? of he
value of tho goods distrained, the costs of tho replevin suit and the
costs of the action on the bond («); or if the Value o hXS^
xcoeded the amount of tho rent duo at tho time of the cli.sfress

then. It woulcl seem, on payment of the rent duo and ooSr)'
Aud if, in such a case, the amount of rent duo was disputed tlien
t e Cour or a Judge would, perhaps, as in other oases o lin^ddSlaims(y). allow the defendants to pay into Court tho sum Si tori
ythenitobedue, and order that the plaintiff sWdm-ooed'

t

the peril of costs, if he did not preve a greater sum duo And fn

M Gilh. Uepleviu, 225: JFalermnii
V. 1(«, 2 Wils. 41 : Timwrv. Turner,
i\icB.m; 4Mooro,e06: I'crreau
V. Ilemi, 8 D. & R. 72.

(») See Pai/e v. Hamcr, 1 B. & P.
0(8.

JADi^-1 V, Frrrnmi, 6 T. R. 195:
Bnckenbtmj v. PM. 12 East, 585

:

Jdmy. Earth,,, 7 Dowl. 461, cases
ueciaed on replevin bonds before tho

19 & 20 V. c. 108.

i.
,• ^^^•. T''" ^aluo beiiiK dis-

puted was, m that caso, ordered to
bo ascertained by tho prothoiiotary
_(.r) See Hunt v. liovnd. 2 l"),nvlM«; Mum V. LockwooU, u Dowl.'

U/) Sec Gowtry Elkins, 6 Dowl.
385

:
ramons v, Vtt.-her, G Dowl. 432.
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Part XVII.

Setting aside

irregular pro-

ceedings.

Sureties how
far liable.

Appeals from County Courts.

all cases tlio proccodin-s might bo stayed on payment of tlio ponalty

and costs, and this though the phiintiif s costs in the ivi-h^vm suit

inu.'h exceeded the penalty [z). If separate actions ^\ero lnou;;l>t

acainst the sureties without sufficient reason the Court would u,

eeneral stay proceedings upon payment ot the sum recoverab e,

and the costs in one action («). Where three actions were hvmijjht

against the principal and sureties on a replevin bond the Uurt

stiivod the proceedings in two of them, the detcndants tlicvwu

undertaking to be bound by the decision in the other urtion,/.;,

The Court would not in general stay the proceeding.-, unl.s. ;t

clearly appeared that the application was made on boliult ot tlw

sureties, and not ci the principal (c).

The proceedings may, if irregular or defective, he set aside, asm

other cases. (SVc Ch. XLII.) The Court will not, it seems, 8ot the

proceedings aside because the action is coramenced l.elore the

forfeiture of the bond, for that may bo pleaded (-/). Nor ^ ill they

sot aside an execution thereon upon an objection w-hicli might have

boon taken before judgment («). And where before the UM- ^0

V c lOS it appeared that a greater sum had been uulovsed ou the

writ of execution, and levied, than that to which the ]duintilj was

entitled, and that that amount had been paid over to hnu, the Lourt

would not, at tho instance of the sheriff or a second execution

creditor, compel tho plaintiff to refund tho ()vorplus(/).

Tho plaintiff may, in general, recover to tho extent ot the penalty,

but not beyond it (,7). Where boforo the 19 .(: 20 V c. 108 separate

actions wore brought against each ot tho pledges, it was held, that

tho plaintiff could recover, from both, damages only to tlio amount

of tho penalty, and from each the costs in the separate action

against him individually (/<). So before tho above Act it was held

that if tho distress wore for rent, they were not, either jointly or

separately, liable beyond tho amount of the rent m arrcar at tho

time of the distress, and tho costs of the replevin suit (i)
:
and they

were only liable to the amount of the value of tho goods seized, it

tho rent amounted to so much, or to the amount of the rent it it

were loss than the value, adding to such liabihty in either case the

amount of the costs of tho replevin m\i{k) ; but in no case, as just

observed, were they liable beyond tho amount ot the ponaltj-.

Where, before tho above Act, a sheriff took arep evin bond with

one surety only, and was sued for taking insufficient pledges,

in which action tho plaintiff recovered damages and c^sts, it was

held that tho sheriff could not recover against the surety the cost.

of defending such action, nor more than a moiety of the damage

awarded, tho surety being deprived of his right of callin

co-surety foi contribution (^).

(2) Branscomhe

Q. B.
'"

V. Scarhrough, 6

•
13-

, . c
'

Ui) See BarUell v. BartMt, 4 Sc.

N K. 779 ; 4 M. & G. 269 : Warton

V. Btnckncll, 1 D. & L. CoO.

lb) BartMt v. BaHlett, 4 So. N.

R. 779 ; 4 M. & G. 269.

(A Warton v. Blacknell, 1 D. &
L- fif.n; 12 M. & W. 658: 13 L. J.,

Ex. 112. „„ ^
(rf) Anon., 5 Taunt. 776. See

£vana v. Bowen, 7 D. & L. 320.

(e) Short v. Hubbard, 10 Moore,

107 ; 2 Bing. 445.

(/) Bowser y. Lloyd, 9 Dowl. 1029.

((j) Branscombe v. Scarbrough, C

'(h) Hifnrd v. Alger, 1 Taunt. 218,

(t)Wardv.Hc>,k!i,\Y.kJ.'}»o.
{k) Hunt V. Hound, 2 Dowl. oyS

And see Micrs v. Lockwood, ante

p. 1030. , , ,r ISO

(/) Austen v. Howard, 1 Moore, 68

7 Taunt. 28 ; Id. 327 ; 2 Marsh, M.
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re than a moiety of the damages
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{e) Short v. Hubbard, 10 Moore,

107 ; 2 Bins. 445.

(/)7;o<mrv.Z%rf,9DowL1029,

\q) Branscombe v. Scarbrough,

(h) Hefford V. Alger, 1 Taunt. 218.

t)^r^^rfv./to4lY.&J•2Ri)•
(^) Uidit V. Round, 2 Dowl. oo8.

And see Mkrs v. Loclncood, ante,

^'
IT) Austen v. Eotcard, 1 Moore, 68;

7 Taunt. 28 ; Id. 327 ; 2 Marsh, 3d2.

JppenJ hy Special Case. , ..^
loJi

Before tlio 19 .t 20 V c. 108, it was hold that tho jdod-c. in Chap CXXXroplevm could not prad to an action on tho replevin bon 1 tH
'

hcv were discharged by a reference to arbitration (,;,), or by timo """' ''i"^-

kv.ng been given to the plaintiff in replevin (») JJut t u ," h ''""'S'^^-
they could not so

J,W, nevertheless tho Court m' a JmbJm'rht
on apphcahon rohovo them

: and wlioro thei.laintill and defend mt
without the privity oi the pledges, agreed to refer the iSyi Jcauseto arbitration and that the replevin bond should stand aV
security for the performanco of the award, the Court reliovecltho
pledge^ [0)

_

They were not discharged by tho defendant tak ng a
verdic and judgment for the arrears of rent, &c., under the 17^(?
., C. li, S3. Zf O

[ J))»

other Majesty s Treasury, by cortificato under the han.ls of anv pir""""two ot them, may authorize the proper officer of tho said C irt to
'

enter up satisfaction on tho record of such bond or obligation."

(m) Moore v. lioivmakcr, 7 Taunt
97 ; 7 Price, 223 ; 2 Marsh, 392

:

AMridqc v. Harper, 10 Bing. 118-
3 M. k Sc. 518. And see Hallett v.'

Mfimfstephen, 2 D. & R. 343.
(n) Moor$ V. Bowmaker, 6 Taunt.

379.

28o
; 4 Bing. 464. And see Aldridgc

iJIomr 10 Bing. 124 ; 3 M. & Sc.

Dowl. 238 : Doiiel/g v. Duu,i,2 b'&

inl^^^'i'"'""'
"" Turner, 2 B. & B.

107; 4 Moore, e06, 616.
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CHAPTER CXXXI.

COMPELLING JUDGE OE OFFICER OF COUNTY COURT TO TEEFORM

ni8 DUTY.

BY the 19 & 20 r. c. 108, «. 43, "No writ of maiukmus shall

hencefortli issue to a Judge.or an officer of tte Conn y ' ourt lor

refusin- to do any act relating to the duties of his oUae (a)
;
Imt

nnvpaiiv reduiring such act to be done may apply to any supoiior

CourWa Judge {b) thereof, upon an affidavit (.of the fact., for

a rule or summons calling upon such Judge or officer ot a Louuty

Court, and also the party to lo affected by such act, to show cau.o

why such act should not be done ; and if after the service of such

rule or summons good cause shall not bo shown, the superior Court

or Judge thereof may by rule or order direct the act to be done

and thS Judge or officer of the County Court, upon b.m- served

with such rule or order shall obey the same on pain ot attachment;

and in any event the superior Court or the Judge thereot inaynu.ko

such order with respect to costs as to such Court or Judge shall seem

^% a County Court Judge improperly refuse to hoar a case the

Court will compel him to do so; and they will so mterlere it the

Tndffe so refuse to hear the casein consequence ot his aTTivin;; at

a wfong decSon upon a preliminary point (d). Thus, if the Judge

erroneously decides in an interpleader case hat the partieular.s

sentTn are^insufficient, and thereupon refuses to allow the paitvto

tninVn his claim (e), or if SO refusing he makes an order adjUilKin.'

fhe goods to ShV;.roperty of the execution creditor (,/'), the Court

(rt) lie Brighton Sewers Act, 9 Q.

^'m By the 21 & 22 V. c. 7.4, s. 4,

"No rule or summona requmug a

Judge or an officer of a County Court

to show cause why any act relatmg

to the duties of his office should not

bo doue, nor any rule or order diroct-

insr such act to bo done, shall bo

issued or made except by the superior

Court, and the said section 43 (lU «Sc

20 V. c. 108, s. 43) and any pro-

visions of the said Act, having refer-

ence thereto, shall be read and

construed as if the words or a

Judge thereof ' were not inserted in

the said section."

(c) Ev p. Fiirber, 3 H. & N. o21

;

27 L. J., Ex. 453.

((/) li. V. Ilic!iar(h, 20 L. J., Q. B.

2!)l : Et. p. Miliicr, !•') 'Tin'- lO'li,

Q. 13. This cnactmeut iipplios to the

City of London Court. Hindu \:

jAiwrcnec, L. K., d B. 374; «

L. J., Q. B. 13;5.

M It. V. Stiipi/lluii, 21 L. J., Q. B,

»: E.r p. M'E'<\ 9 Kx. 2G1 ; 23 L.

J Ex. 57, where the Judge erro-

neously decided that tlio stateincut of

the claimants was iiisutliciuiit. ye(

Jiic/iardsoii v. llYii/lit. 44 L. J., M
230: Chiirclncdnl v. Cnhiiiiiii, .id L

J., Q. B. 57, where a (luestinii nrost

as to tlie power of interfering -Witl;

tlie County Court Judge's order as td

costs : and see <!<vif v. Vollsns, h. K.,

2C. P. 381, as to this

(J-) ie. v.iL'iV/i((>A20L.J.,Q.B.

351.
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(rf) li. V. mchar(h, 2n L. J., Q. B,

351 : Ex. p. Jlilinr, !•') Jur. 103;

Q. B. This oiinetiueut iipplies to ths

City of London Court. Hlmlis v,

jMwmicc, L. K., a il B. 371; «

L. J., Q. B. 133.

(() li. V. Stiipi/lluii, 21 L. J., Q. B.

S: J-xp. jirJh: 9Kx. 201; 23 L.
^^^ ,

J., Ex. 57, where tlie Judge orro-
j ,/,, ^

neously decided tlwit the statement of i^^^^^^^^

the claimants was nisiilhciuiit. bc( „ „ „ '

Jlicfiariisoii v. Wrifiht.U L. J., M
230: Clturchinivd v. Cohiiiiiii, 30 h

J., Q. B. 57, where a (luestiou aros(

as to the power of intorl'eriiif,' .witl

the County Court Judge's order as to]

costs : unci see a,vv v. CoHnis. L. M

2 C. P. 381, as to tliis.

(}•) if. V. likhnnls, 20 L. J., Q. B

351.

106
will compel the Judge to hear and adiiulinnfo „r,^^ al i •

Where the Judge imjf.operly refused totVtctteTth a'iurfaS
"" "^^^^

m consequence the cause was not tried tho r'n,,^ ^ V^',^^^
But they will not do so where thrcUrL^bee'n'hi" T/"'uSan application for a rule to compel a County Court Jml in tn ,.„

^
the taxation o costs in a plaint^ried betS^e hi^ it wt heinS
the reviewal of taxation of costs was in the discrotinn nf +>!! t i

'

and that the refusing by him to review ^^f^/fil *¥ '^'''^^^'

itst^ScS;
'^° '""-

»' ^' *» ^-^" '!:» -SI 5

other cases the apphcation should be for a mandamus 7) ^'

Uhero before the above enactments n ^^^a;r.^^;^v -^ li ^
Court having obtained a jiSgrnTnt for doS nn 7

'"^ *^ ^"^"^^ WhenappHca-
payment of the debt only and" emiired fho i i^ Ti^ ^''"''^^^^ tion should bo

Eourt to issue execution ^agSlt^rtbtl'i^^^^^^^^ S:'''^

Itseems that before applyiug to the Court for uoV" 'i^^^^^'
application should hlVbeen made to the JuS o? tTe'p''"^'
Court to order the Registrar to issue executionSf *^°

^°""^^'

Ihe apphcation should bo made i)romptlv (n)
The athdavit in support of the application sbnnM T,„ • iv i , •

"^f.^tobs
the High Court of Ji!.itice and in tKi Sn ?o thj^ /-^ T '"'
catum is made, but not in 'any cause, irshould ^fnfn .vf 7H''

TI'o affidavit.

Jwing that the appHcant is^entitlS to\ttLSnc^ofte

affected by the act to be done to shL cause («) The -ule'nf
"^

(hawiiup as in ordinary c ases, and a copy sen-od on tbl .n
•''

cnM on to show cause. The service need^Lt be per ona
^ ''"'

cMuir^tS^dSii^tirid^r f--

Division in .-hich the applicatfou Jm'ade a'n'dX'houW afiotmt uled m the same way; as the rule nisi
^ ^^"^ '^^

H.i.S the rul. iU Court-'grriVg 'v« JhTjSy S'i^Sg
-^^

b) R. V. Urn-wood, 22 L. J. Q
^i'l As to the Court having a

a, see Sharrnek v. L. & X.
"

f.
ft L It,, 1 c. P. 70. ^

[h) Ik Corbett, 4 H. & N. 452 ; 28

V' ??• 25* Pearson v. Glaze-
w^S, L.J,,Ex. 15. As to when
niaiKlamus will be granted to hear
m appea, see Buru'a Justico, tit.
Appeal.

(') Clifton V. Furloj, 7 H. & N.

783
; 31 L. J., Ex. 170.

(/) /^. V. Fletcher, 2 El. &B1 979

I (i"^/n ^'nJ- Vf ^^i'^p'O Justices,

N A.5": ' °- ^"^-^'v. /««.*, 7 Jur.;

(0) Seo 19 & 20 V. c. 108 s 4'^
ante, p. 1538. ' '

*'^'
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rrocoedings
on rule abso-

lute.

Compelling County Court Judge to perform Mb Duty.

ransohis costs (?.). If the rule bo made absolute tho Courts,

It is erSo^iSl by attacb-entW As to tho mode of inocoodn.k

'^"ifto'x^akil'^'Soshapf^^^^^^^^AS 10 intiKiufe a 1 11 , which "\\henanv
tion

-°.^!.«„^' f°;-'/jXo thoveof ^hali hLo rofu.ed to grant

rS of Sorari or o Tohibition to bo addressed .to a J,.l,
,

or

awiiioi H.IUU1H.1X I
•nrofpdin"' section IS siiecituc , ii'i

such rule or order
^^^J.^^^^th^^^^^^^^^^ ?ant such Ini o. ru!o

other supenor Court o^ J M^^^^^^^^^
.^^ ^^

Lrh^'dedLuoV^Se Judge of the superior Court to the Court
|

seTf or rrovont a second application being made tor such ^^nt ,.r

rule o oK to the same superior Court or a Judge thoreut on

grpunds different from those on which the first apphcation .as

founded."

(p) See R. V. Mayor of Bridgnorth,

lOA. &E. 66.

in') See The Queen v. Harden, 23

L. J ,
Q. B. 127 : H- v- Surrey Jm-

<iw«,UO.-B.684; 19L. J.,M.C.i:i.

(r) See 19 & 20 V. c. 108, s. 4;).

ante, p. 1538. See Ex p. I'lirkr, 2:

L. J., Ex. 453.



Tiuhje to perform hia Duty.

bo mado absolute tho Court tB

) rule nisi, give costs (</).

shoulil 1)0 drawn uj) und sorvcl

As to tho mode of i)rocccding by

//., p. 911.

,n to the Court after an applica-

08, «. 44, by which " "Wlion any

oof shall have refused td giant

on to bo addressed to a Juduv, „t

preceding section is specitiiil, no

roof shall grant such writ ov rn!«

lall affect tho right of iiiipcalnij;

E tho superior Court to tho (Jnirt

ation being mado for suck writ nr

•ior Court or a Judge tboreoi (m

L which tho first applicatiou ^-m

ticcs 14 0.B.684; 19L. J.,M.C.i;i,

(,•) See 19 & 20 V. c. 108, s. 43,

ante, p. 1538. See lix p. I'urk,; 2,

L. J., Ex. 453.

( 1541 )

CHAPTER CXXXII.

PROHIBITION.

PAOE
1. Td Inferior Courts generally 1541

2. To County Courts 1543

3. To Mayor's Court, London.
4

.

To Salford Hundred Court

PAOE
1546

1. To Inferior Courts generally.

If an inferior Court attempts to exceed its jurisdiction, a prohibi
tion may be granted, restraining it from doing so (a)

l^ouioi-

Wiiere au inferior Court nror-nnflsi in a ^o„. ., „.._:,'

Ch. CXXXII.jumiij uBfjiuiiLoii, restraining It trom doing so (a)
^^avvj.x.

Wiiere an inferior Court proceeds in a causa properly within its In what "^i;;;;
juris iction the prohibition cannot be awarded until sonTo i sue is
raise.1 onthe pleadings which the Court is incompetent to t -v 6)but where the foundation for the jurisdiction is itself defective'
10 prohibition may be applied for at once (c). When the supe-io;
our IS clearly ot opmion, both with regard to tho facts and theaw, that au inferior Court is exceeding its jurisdiction, i?i,s bound

to grant the writ, wdiother tho applicant be the defendant below ora tranger (d) In Chambers v. Green (e), the late Master of the EoHsretused to follow Uort/ungton v. Jeffries (d), and held that whelo astranger applied, the granting of the wr/t was discrotionlry n
In LlhsY.I<lennnyig) however, the Common Pleas D^visioiadhered to their former decision. In such a case neither thesmaU-nesso the claim, nor delay on the part of tho apDiicant ir^^n!,,^

SerfS
^'^ "^'^ ^'^- '"^ '

^°' ^^^^ -- So Str^ll";;^
I The jurisdiction to grant prohibition is now conferred bv thetu .cat™ Ac s upon every Judge of the High Court ; but masa has one ot the main ob ects of the Acts (Judicature Act isri

. 24, sub-s. 7), 18 to enable the Court to decide if nossiblp in . '

iroceedmg all the questions in dispute irthVsame w'tp? n I
.etween the same parties, and (JadiL^re Act,U7rs. S sub st
I grant an injunction in all ca,ses in which it shall appear to thi-ourt '-just and convenient" so to do. the Com-t imvy^n any case

W See as to when a prohibition
ml lie, i-c. Com. Dig. "Prohibi-
on;'' Bac. Ab. "Prohibition:" 1
auud 136: Mai/or of London v.
^''J'.L R., 2H. L. ;>39; 36 L. J.,
.X. 22o: ll'fukicorth v. Queen of
ff"v,l'9'^-''l; 20L.J., Q. B.

('') ilni/orof London v. Co.r, supra.

c) Id.

Taylor v. Kicholh,
10 0. P. 379:
C. P. D. 242.

(e) L. R., 20 Eq. 552.

U. D. 40/.

(.'/) 1 U. P. D. 237.

1

L. R., 4

(0 Taylor v. NiclioUs, supra.
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Part XVII.

The applica-

tion.

Affidavits.

Pleadings and
subsequent
proceedings.

Prohibition,

in which it has power to grant rrohibition grant an injunction m

restrain the proceedings in the inferior Court (/.•). I or in.tiinco th.

Court will grant an injunction to restrain a landowner tv(,m taking

proceedings^eforo justices of the P^f° ^'^ •^/.^^^S!^^'"?/;*'','^"" :^^^^

sects. 72 & 73 of the Land Drainage Acts, 1801 (24 d; 2o 1 ,c. ,iJ)(/r,

As to the cases in which an appeal is the proper p,ococdi.ig a.,

Barker v Paliner, 8 Q. B. D. 9 ; 51 L. J., Q. B. 110 ;
io L. T. lb;

!J0 W. K. 69.

The Application.-\-T!]ie application for a writ of prohibition i.

made either ex parte (0, or on summons to a Judge at Lbambcrs,™

bv motion on notice to the Court. A Master has no junsdutum ,,;.

Thn qtat 1 jr. 4. c. 21, relating to prohibition, is repealed by tlio

Stit LTwEevisio'n and Civil Proc Act, 1883 (46 .t -H T. c. 4,.)

By R. of S. C, Ord. LXVIII. r. 2 {ane Fo?. 1 p 2(),i) soveral ot

the provisions of the rules are applied to P«>hibition. The ai.pl,.

cation should bo made on affidavit. The affidavit wil vary accord-

ing to the facts of each particular case. It must state clearly and

distinctly the facts which show that the applicatioii shou d bo

granted, and it must appear affirmatively that the mtonor Court

has no jurisdiction, or has gone beyond it («)•

The affidavit should bo intituled m the Court (o), but not in any

cause (r)). There is, however, no objection to an afidavit en-

titled
" In the Matter of an action commenced lu the Mayor .^

Court, London, by W. W. and A. W. against /. A." [q).

Phadinns and subsequent Proceeat«ifS.]—By R. of ^- C, Ord.

LXVIII r 3 "Where pleadings in prohibition arc ordered, the

nleadiuKS and subsequent proceedings, including ludgment and

assessment of damages, if any. shall bo, as nearly as may bo, tlio

same as in an ordinary action for damages.

As there is an appeal to the Court of Appeal (r), the applicant i3

now seldom required to declare in prohibition(«). formerly in

cases of doubt or difficulty, the Court would order tho apphc^n to

declare in prohibition^): and they will sometimes do - still bi^

the matter is in tho discretion of tho Court; and the plaiiitift in

the inferior Court has not any absolute right to have tho plumtift

in prohibition put to declare {u).

(k) Hedleu v. Bates, 13 Ch. D.

498;49L.;r.,Ch 170;42L.T.41.

See Stannard v. Vestry of St. Giles,

Camberwell, 20 Ch. D. 190; 61 L. J.,

Ch 629: Great Western R. Co. v.

W'aterford, ^-c. Jl. Co., 17 Ch. D. 493

;

cp. Xorth Loudon It. Co. v. Great

Northern R. Co., H Q. B D. 30; 52

L. J., Q. B. 308; 48 L. T. 695; 31

W. R. 490. ,*
• • Q n -R

(0 See a form of rule nisi, 8 (J. ii.

(»!) Ord. LIV. r. 12 (g), ante, p.

1403.
.. ^ . „. ,

(n) Sec per Wilde, 0. 3.,mIumpton

V. Villey,\ L. M. & P. 280 ; 19 L. J.,

C. P. 269. See form, Chit. F. p. /«2.

(o) See Ord. LXVIII. r. 4, ante,

Vol. 1, p. 454. ^ , ^. o

(p) Ex p. Evans, 2 Dowl., ^. »
410. See Breedon v. Cupp, 9 Jur.

781

(q) Wallace v. Allen, 44 L. J.,

C'l'-351-
(r) Barton v. Titchmarsh, 42 L. 1

fil

(s) See Serjeant v. Bale, 2 Q. B. I

per Cur. at p. 6C9: Toonier v. If
i- I). R. Co., 2 Ex. D. at p. 4»8

Martin v. Mackonochie, 3 Q. ii. u

at p. 783. ^ ,, „ J
U) Gurey. Gapper, Gonldv.fjap-]

per, 3 East, 472 : cp. Wh""^!/ v.

.Schmidt, L.li.,SC.V.m.
U) Worthington v. /f/rncs, L. it.,

10 C. P. 379.



( •

hon,

hibition, grant an injunction ;^)

ior Court {k). For iiistiiutc tk

jstraiu a landowner from taking

saco on an irregular notice iiudir

Acta, 18Gl('24di2o I'.t. ]:»][!;].

sal is the iiropor pruLUpdini,', sit

L L. J., <^i' 1^- 110; JJL.T. IS;

on for a -writ of prolubitiou is

mons to a Judge at Cbiimbcrs, or

A. Master has no jurisiUction'^m),

to prohibition, is repeiilcd bv tho

)c. Act, 1883 (4G .t -17 V. c. i'J].

I {ante, Vol, 1, p. 203), sovewl of

plied to prohibition. Tlie a]ii)li-

Tho affidavit will vary accord-

case. It must state clearly and

that tho application stiould bo

mativoly that tho inferior Court

lyond it {n).

. in tho Court (o), but not in any

objection to an affidavit cn-

ion commenced iu tho Mayor's

W. against /. A" {<]).

eeaings.']—'By R. of S. C, Ord.

1 in prohibition are ordered, tho

edings, including judgment and

tiall bo, as nearly as may bo, tlio

damages."
irt of Appeal (r), tho applicant is

in prohibition (s). Formerly, in

)urt would order tho applicant to

sy will sometimes do so still, but

t tho Court ; and tho plaintiff in

solute right to have the plamtiif

Vol. 1, p. 454.

{p) Ex p. Evans, 2 Dowl., >. b.

410. See Breedon v. Cupp, Jm
781

(q) Wallace v. Allen, 44 L. J.,

C. P. 351.
, ,.,T T

(>•) Bartons. litchmarsh,\2,h. i

(«) See Serjeant v. Bale, 2 Q. B. L

per Cur. at p. 5C9 : Toomcr v. /.. '

* J). It. Co., 2 Ex. D. at p. 4a8

Martin v. Mackonochie, 3 Q. n. u

at p. 783. „

U) Gare v. Capper, Gould v. Oap

per, 3 East, 472 : cp. irh'mn' v,

Schmidt, L. It., 8 C. r.118,

(h) Worthingion v. Jeffru's,L. «,

10 C. P. 379.

To Inferior Courts generally, ,,'^
lo43

See forms of declaration and plea in London Tf^i„t it. ? n , r.

..Manor of London, 1 C. P. D. 1 ,S' C* 5 C P tV a<w' ^t
^""^'' ^''- CXXXII.

las, m; and South Eastern Jtaif Co y /L'/ h ' *' ^^'^'-
'

^:^''^
f-

,^
i" c. A., 44 Id. 203; ci^it.'^ s ;hr;T;^"

''

toitTw")" "'^ "'^ "'"'''' ^'^^ •^"^^'^'^-^ was uo?-coianod

t'M<s.]-Tho costs are in the discretion of tho Court (,A Wh«.. n .
tlio rule was made absolute without pleadings fz) theS 1 M

'

'*'•

.21. I(«
;

du not entitle the pUtiifTS:t th^ro waVno^judj,Tnent within its meaning (i) ; but this did not p?evoTi f „Court trom granting costs in such a casercl Th« p.,;,f
discharge the rule without co.sts(rf). It has been Lu ./T;^

IJ.
Jud^of the inferior Coui^^n^^iilZ^^^,-.tSiS

JSiZl:tim\ullfiT^,'''t' ^°««J^^tion of the subject- Restitution.ma er oitne action, but it will not, it seems, do so, when the subioct
matter of the suit is no longer within the control of tL hS;

2. Prohibition to County Courts.

said County Courts, and to make such rules or oS'fo. '"» of such writs as might have been mal by ?he CouiT IZall such rules or orders so made by any such Judeo sin 11 1 v' f
same force and effect as rnlps nf oLJfZ ^ ^ '^ "'^^° *^^"

and such writs shal be is"ued bv^^^^^^^^
»"w have,

.n in term time as in vacatio^nSlrpS/S^^taTa?;

W iM V. JI/sM/f;, 4 Ad. & El. 286
W Ord. LXV. r. 1 (ante. Vol. 1,
bu') applied to prohibition by

MLXVm.r.2,ante,Vol.l,p.203
W As it generally is now. See
;':/w/v.Z/«/,,2Q.B.D. atp.569:
Mrtmy. Mackonochie, 3 Id. at p.

v^ i^'T U- ^- ^ ^- ^- Co.,
iM. D. atp. 4o8.

W Repealed by 46 & 47 V. c. 49.

^\ ^^J' Overseers of Everton, L.

W^'p;7&« V. .ito, L. a., 10 c.

M i'//i« V. Fleming, 1 C. P. D. 237.

(e) White y. Steele, 13 C. B., N. S.
231; 9 Jur., N. S. 648.

i)«/«, 43 L. T. 769, 786 (C. A.).
(^) bee per Martin, B., Denton v.

£'89 '

'^•^^- 65*
; 32 L. jT;

R^r!'^ ^n°'^ ?• Titchmarsh, 42 L. T.

A%^^ ^- '^•' ^^- 570;'i,V«. V.
J^ocat Government Board, lOQ.B D
309; ' L.T.I 73; 31 W. R. 74.

('. words in hrankota ro-

[876."
^^ ^^'^ '^*'''- ^"^ Rev. Act,
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Part XVII.

No pleadings.

Appeal.

When the
prohibitiou

will lie.

I'rohibHiuii.

r,ilo or order made by any such Judge, or any writ issued by virtue

*^''t?'^"1'v, io ^. Oft f r 108 s. 42, "When an application shall U

^^rISS^Kt S:\S ^t^f the de..o„ . a

Divi^icSrCourt making absolute a rule for a probibitiou to a

^TifofteniSSif matter to determine whether a ..it of p,.-

bibit o,"will lie. Whore the existence of jurisdiction in tliolouuty

Si Zends upon the decision of a prelnninary P-mt. .t law,

Louii uopumio
1

•„„,,„,i if the County Court assumos juiisdic-

JuSSes it^lpon evidence, a superior Court muy luvi.w la.

juago atciuus '1
, .

J J j^^ Uii 1,1 xiso and occupaticiu

Snir^n a'^DoTnty SourUt is alleged that the title to land
unaei ^w. m u, v. j

notion tlio Judpre has power to nuimro

m un '"^^yP'?,, ' p ",„t^ (.„.,!.. Acta, and retuHos on that account to

W^Selui n^n^Tp^'oh'^^^^^ to stay the further p^ceoaiug.
near luonaunuut, u,i

iim-tionlars ouirht to have been hclil

under ^^e execution, if the
^^^ ^^^^^, ^.^^^ .^,^^ ^^

TefSSl into' ain =r motion for thatYuTo^-.l^t
new uiai, c

where the Judfj;e ot tho Count)

SSi^imi"aSaTayorlawi„
.^^^^^^^^

,iir.fmr (,A Where, on summon? in the County Lomt, "lo ulilu

rSut«"i-.rtWcSet*d°t hi. f.vouc. the matter wa, hold

(0 Sec S3. 40,41, and44 of this

Act. See Laufurd v. Furtruhje, 1 H

.

&N. G21; 2GL. J-Ex. 147.

(A') iiarCoM v. TUchmarsh, 49 L. J .,

Ex. S73 : 42 L. T. 610. „ ^ _ ^ ,
(A EUton V. ito«, L. E., 4 Q. B. 4.

(m) Brown v. Cocki)ig,l^_.Ji'-,f'^-

B. 6?2; 37 L. J., Q. B.2o(i: hlston

V. A'os«, supra.
i , n -r

Ui) Thompson v. Ingham, 14 U. B.

710 ; 19 L. J., Q. B. 189 : lie Bmoen,

21 ii J , Q. B. 12 : Sewcll v. Jones,

19 L J., Q. B. 372: Kimpton v.

WiUaj, 19 L. J., C P. 209 per

Maide, J. : Lilley ^.Harvey, 9 G. B.

719; o 1). £ L. 618: «^"-J. ?^«/-

,V, 8EX.249; 22L. J.,Ex. 9o:

lie Knou-ks V. J/oW^'w, 24 L. J., l-x.

253
(o1 iJ(.' if«r(/// V. Walker, i'/ /).

jl/'ll-^, 9 Ex. 261 ; 23 L. J., Ex.0,.

(n) Mossopv. IheO real burthen

i?.^Cto.,21Nov. 1855,C'.l'.,2GL.r.,

^^(2) See ^Ws V. 7r««; 8 C. B 614 J

19 L J C. P. 113 : Zohrab v. SmW

.5D.'& ii. 639; 17 L. J., Q. 13. lit

The Gmmliam of the le.(,lm ' "W

V. tiouthgate, 10 Ex. 201; 23 L. J

Ex. 316 : lie Buiren, 21 _L. J., Q. 1

10: C/nwTS V. .SffCtfr/c, o hi. A. iii

697;25L.J.,Q.B.85,where.t^va

contended that the Judge m estimat

iur, th« d.amages erroneously ttx)

into consideration matters uolwitrij

his juiisdiction.



i^e, or any writ issued by viitno

d, or act iisido by the Couit. «',i

ty disautialit'd with hucU rule ur

When an applicatinu shall U
) theroot', for a writ ni iimliibi-

County Court, tho uiutttr shall

3r, and no declaration ur I'urtbur

iliowod " (t).

Appeal from tno decision of a

a rulo for a prohibitiou tu a

jtonnine whether a writ of pro-

Qcoof jurisdiction in the County

of a proliniinary point of law,

County Court assinuesi jurisiUe-

docision of tho point (/). If it

3n of fact, and tho County ('ourt

superior Court uiiiy iwiew hid

dobt (as in use and occupation)

LS alleged that tho titlu to land

tho Judge has power to inipiiro

t if ho decides that title does not

;herwise, a prohibition will lie (")•

iesthat tho particulars of a claim

)t sutUciont according to tho rulo

s, and refuses on that account to

33 to stay the further proceedings

iculars ought to have been held

lies if a Judge., after retusnig a

ion for that purpo;;e and grant

where the Judge of tho County

Law in a matter within his juris-

in the County Court, tho dcfen-

d and execution issued for tho

aitted the truth of the plea, but

his favour, the matter was held

I'rohibition io County Courts.
1345

2",3
'

io\ Re- Ilanhi v. Wulkn; Ex^p.

M'lee, 9 Ex. 2(31 ; 23 L. J., Ex. o,.

In) MosKopy. The C real burthen

Ji.ci.,21x\ov.l853,C.P.,2GL. r,

^^'(n) See Ellis v. WntU 8 C. B. 614^

19 £. J., C. P. 113
:
/"'!'"*/• ^","'"

5D. & L. G39; 17 L. J., Q- B. lit

The Guurdians of the Lexdni i m
V. HoHthgale, 10 Ex. 201 ;

2.i L J

Ex. 316 : Re Ruimi, 21 _L. J., U-

r

10: Chivcrs v. iSaraflf, o 1.1. A- ^i

697 • 25 L J., Q. B' ^'h wl'cre it wa

contended tliat the Judge iu estm.at

in" tho (l.nmafres erronoously too

into consideration matters uotwitlu

his jurisdiction.

to b(f within tho iurisdietinn ii.,<i n ,,« i -i i-

lijr Court by certio'

but

goH was rciuovod into the
'11 • aiK.tlR.r idaint, iucluding th *aino

SUJ)U

- action, __. ,

removable by certiorari, .vas ttmi v^^t^^^^d-liofrTTT ""^
a rule for a writ of i)r(dubiti.)n l.>.f ,, .K Vi T'- '

''^••^''''•'i«od

not to proceed with t he s "ti r^
" t ^''""'"^ undertake

moved for by tlie <l..fombui wn^ of.. M ""^„^'"^"/M'r»i'ibition

matter withi.'i tho Jull^ vSeH '^la'^
'" /'.'^"".' '^t'^^^l '^

jurisdiction arose on 2ontoJd S^'hich^^ r 'M'^'T' *"* ^ho

iii4uiro into, and as the decis „i on fl , -f "l"''""
^^'^ I'""'"'' *«

pomt on which the ..uLSn o iu is f"
^' ^""'^'^^ '"" ^''" ^^'7

davits were conflicting^) {jpL
'

S"'' 'T'' 'l"',^-"'
"^° '^'«-

Countv Court, tho Court will' ok IT ' ,"* l>''"liibition to tho
particulars, bJt at tho a tmU ctt and 1^1,?' "*.f^°

I'^^"-"* '^"^^l

^.t^ court (^s u.^^:.:^^^;:-^^ a^z^^^t
If the Court lias no juri.sdiction as to nnrf r,t +^„

I'artial pr.d.ibition may bo graXl (')
proceedings, a

proceedings there
(-O. It ™Ta Bni E "^^ "" ^'" ^''''' '>^ t^«

alter an appeal (i). As a -^icrd r,.^.
/,''''?• ^° "'"^'^'^1 ^'o^'

could not l/o niado on tL iS lay of tt^^.nM "^^f'"^"'^ ^^l
*'^° ^"^

li.bi.ion was obtained on tlif'th^ of Ji e^twtrST '"' ''
^'f'""

Ihe application may lie made either to tho Coi.rf m. +^ t i

Tlie affidavit upon which the rulo nisi is moved for should bo

Partial prolii-
bition.

Tinio wliou
apidicafiou
should bo
uade.

To wliom.

Affidavit.

{r) T„ft V. lun/nn; 5 C. B. 1G2
Mtil>i-mh V. Uvgcrs, 19 L. J.,

|SuSiS"* '" ' ' «

W JI'(M\.Io,n(Ies, 1 E. &B. 383-

ri;/;^ Q; "• 137: A\r/dH v.'
''"'«, i E. & B. 399.

"'^33L.J.,Q. B.323.
^

"'.I.e. If. 1,1; 20L.J., Q. li
'•^•1'.—VOL. II.

488, 491.

wlK.thcl'l.rohibui;,u'^S;'^go'S
judgment and execution olccute 1 •

see De,noH v. Marshall, 32 lT,Ek89
:
M,>/or of Lomlon y. Vojc L U2H.L 239,^82;36L J.,te2^-.'

(I!< f'f'f-^,^^ ^- J- «• B. 349. •

22 L. J fix 32G. t^ce J^^cAson v£eaHmo,>t, 11 Ex. 300 ; 24 L. J., Ex.

^J^c) Thome v. Sinnnons, 9 C. B.

('0 ^"'"w. Owtii, laL.J., Q. B. 8.

o
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Stay of pro-

ceedings.

Sorvico of

rule nisi or

BunuuoiiH.

Hearing of

same.

Appealing,
&c. Seoonil

application.

Service of

writ of prohi-

bition when
obtained ex

parte.

Mayor's Court,
London.

prohihitioii.

intituled in tho Queen's i;-:^,J>;;:S. "VlSl,::;;"t:j

"i'ciSlt SltuJ in So'hIo .ay us tho rule ui. or sununou., u

'"K\11 nxlo or sunnnon. operating as a stay of pn... ,l.ng,, ..

10 .f 20 V. c, 108, s. 40. ^^"ti*:;;,^^^^^^^^^
May. Whoro

The rule nm
"[.fl^^/^^ra S t^^^^^^^^ divectod ta h. s.rv.l

a rule for a prohibitum to a um u>
j , .^^^^^ j|_,,

„„ the plaintilt r^^^S^^^^l^^ti.in.mn.:;Ain. A^
Bolicitor tbo pbvmt m tho u

i.aym.ntnf tl.orosts

to the Judso
"VS' « 1cW o^^^^ cause by tho party q.plyin;,'

of tho day ixcd l.n ^b" li<^'^""" '"
^ summons has iu<t Uvu mtvmI

j*o8<, p. lii'H.
. «„niUwi;siir,sedof bvtheOmrtor Juilpre, anil

„o^^::SSy:S^i^^;-S^%^l^ibit^^ can bo .W.1,

prohSn^-bl appear ^^ ^be rido^r <.dor^. . ,
.^^^ .^^^ ^^^^^,

A Judge's decision on an api -^^t »n *

J ^ ^^
«

,,,,^j. ,„ ,„,i.. t'.,

bo reviewed as ni(.rdmar5cas^.i^tt^^ 1

,_^^ li^.,,^;,,,,

ono Division ot the iI^«^,<;:°^\\^Xi( n or a.Vjud^'o thoivot [h). A
could be made to any (.thor

^^YaTt °[j^^^'>^^,^ [.„»,,t ,„ a Ju,!-.

^^X^::^^^^ s^t£^raeh the i.. .,*.

tion was founded (i).
ordering tho pavmciit of tb-'

Ab. tit. "Prohibition."

S. Prohilition to Mayor's Court, Loudon.

within tho city (jn). ___—
U) Mayor, S,c. of I.omhn v. 0-

L li, 2 H. L. -ivy. Apphjord

(/) Cooke v.Odl L. I-»^-j

1; 51L. J.;Q-B. 12; olL- i'^'^'

'^\!») j/rn/o'', ^c. .;/• i'»"''"" ^••/,''

vXt is a nu.se of action ansa'

wiihin the city, SCO 'I'm' v- J^"^''

(e) See ante, p. 1539.

(/) JItesfy V. Burton, 3 Jur., ]N
.
b.

1108, Ex. ,^ J n -n

(^j Evemjidd v. J\'i!W»(a«, 4 C. B.,

^(/O
*9^& 20 V. 0. 108, s. 44, noticed

„ 1540. When in general a secou.l

i;,plicatiou can b'' '"'"^e to the

Court, see auto, p. IJJo.



«qlfc^

asioii of tho IHkIi Court hi

iivttor. It Hhmilil st;ili> c'lli

;o that tho writ of im.liil :i

'

in Hhowing cuuso .-hi.uM. it

iH thu rulo uisi or sumiiuju.- is

ig as a stay of pro.iir lings, «<•(•

p. li)()4.

Hcvvod withoxit delay. Whcio

Court is directt'd tn bi' sorviil

sorvico on tho Judp' iiml tlii^

;y Court iw iusullicii'iit (,/'). As

doring tho iiuvim^nt nf tlieoiists

In causo by tiie party iilthiii;'

' Hiunmons has not Ijceii htvmI

1<J it' 20 V. c. lOS, s. 411, iiutiinl

d of by tho Court or Jiulf;e, mid

' iu pr(jhibition can bo allowod,

'1544.
. . ,

;hat tho grouudis for issuing tlm

In or ordor for it (</).

ion for awritot imiliibitiimumy

:3ut, after an api>licatiiin iiiaili; to

a Judge thereof, no apiiliciitum

on or any Juil^'o i]mv<)i[li). A

) to tho samo I'ouvt or a Jiiil^'o

those oil which tho ih-st upiilifa-

ordering tho payment of tlio

ng of tho cause when the writ ot

• imrto appUcation, inul bus nut

such day, svc ID A- 20 V. c. lOS,

• tho writ of proMbition, see Jum

JS'.
T. 40: 2 lus . no 1 -61b: Hue.

•yor's Court, London.

is an inferior Court (/). luorcle.'

iction in cases ot foreign attucli-

e tho whole substantial cause d

rnisheo reside or carry on busmcr-s

rrohihliwn to the Mmjor'a Court, London,
.- 1547

m uny action does not exceed uO/ n,, , .n /,> fi.
•
"".'"««. ^Iiinuod •

b« allowed if tho defondant orlo int 1 e iJK T, 'l^-Jl'^''';

boforo that tlmo, or if to cause . otf,?n S ",'' ,^""''''' ""'^t

ar.>so therein. And by sect S No ^f' "'I^T T^'?."/
"'" "' 1""*'

SirS;£a«.s° ^'—""^^ «J-s;sri:S:
The Applkation.l—^QQ ante, ^. \6'i2.

4. To the Salford IlumJred Court.
A dofeudant, in an action in tho Salford Hundred r'm,vf ,

obtain a writ of prohibition, iiotwithstandinl" fW iT /^ Salford f fun-

rloadedtothojurisTuction, althou-h K i t ^"
I'"'

""* 'I'lnl Co,, t.

ceihueiii that Court enact; that ^l;efethnT^^^^^^^^^^
'^'

T'.
toob ect to tho jurisdiction ot tho Cou t othmwiS S ^°,1^°""^".«

plea
;

and if tho want of jurisdiction bo not so X„5 / ^I T"^^
shall have jurisdiction for all purposes °(?) ^

''"^"^' *^° ^""^'^

As to tho application, aee ante, p. 1542.

(A-) Mayor, *(•. of LonfoH v. Co

/;.M»;s,3C.I'D489.
(0 Cooker. 0,1/, L. l.,8 ^.

t;54L.J.,Q-B.ri;olL. l.bO

33 W. K. 136.
, , .

, ^, f.

what is a causo of act on aiis

Withiu tho city, SCO lm> ' •^""i

LR., 10 0. B 591, judgment of
Q.B.: i/rtw/w i/f Credit Commercial
T. 2^« &fls, L. ]( , C C. P. 142, bill of
oichange: U,:Ji v. Atisti)i, L. B.,
10 C. 1'. G89, cheque payable out of
city where drawer had no effects
&c.

:
Tuijlor v. Jones, 1 C. P. D 8?'

goods ordorcil bv letter posted,"and
acceiited by delivery withiu city •

Mtuuctt V. Us;,riff, 38 L. T. 177.
goods ordered by letter posted iil
^iveroool, ami received .ii Loudon:
ioijlor V. Xicho/h, 1 C! P D 242
account stated within city : yl/ihrton
J.Archn:UQ B. D. 1; 54 L. J
Q.B.12:51L. T. C01;'33W.r:
1*, sale of lease, jroodwill and fix-
toes, rhe idaintitf may abandon
one or more severable items. See
^'y-tlemuiff,lC.P.I).2'i7.
W hams V. I'avele'i. 1 C. P. D.

418
:
Hmi-ki,is v. Jeffreys, 34 L. T. 8;i7.

(0) Jaeobs V. Ihelt, L. II., 20 Ed

Jlaws V. iV,ir/<.y supra: cp. Oram
V. i/nwvy, 2E.\. D.316.

(;') Id.
: Jlridijc v. Itraneh Rinmi

expaining B^d-^. C/.^i^/ii "li!
'^^

L. R., 10 C. P. 3,9: contra, Manniua
y. larnuhursoit, 30 L. J., Q. B. 23.

"

M Qilf'-tl/y. Timmius, L. It., 9

414
•

•
^^"^'""oii V. Emanuel, Id.

y- Oiii L.n., 8C. p. 107.W /,o;/^/o« /o»ii( fitoci- Bank vMCI/or, iVc 0/ London, 1 C. P D 1 •

f„^-"*C; ^-SC-P-D. 495;and
'"/J- P-, 6App. Cas. 393.

346; 46 L. J., Ex. 481.

o O
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CHAPTER OXXXni.

.VMISSION OF ACTIONS AND ISSUES TO COITNTY COrKTS, AND
llEMISSION 01 AV.

p^^^^gjjjj^gg TIIEllEON.

PAOE

1. Remission of Actions of Con-

tract under 30 cj 31 V.

c. 142, s. 7
^^^^

PAGE

under 19 % 20 V. c. 108,

s. 26 15»0

3 Remission of Actions cf Tort

under 30 .J
31 T. c. U2,

s. 10 1*'2

Paet XVII.

Ordering
actions of con-

tract to be

tried iu

County Court.

2 Remission for Trial only

p. 1360.]

Bv the County Courts A^ ^67 (30^^1 l^-^^^^^'J,
" AVhero in any action o coutmct moi^

^^^ ^^^^ .^^^j^^^,^^,^^

of her MajestVs ^^P'^^;*'^- Courts ot commo
^^ .^ ^^^^^^^

on the ..Tit does not exceed JOJ^oi^^ .„,„,t^ ,,,, ,a,nittod

it ori^nally exceeded 50/ i^edu^^^^^^^
.^^^ _

.^
^^^^^^^ ^

set-off, or otherwise to a «^"^ "
^^hiu oiRht days from the

lawful for tho defendant m the action, wuk^^^^^.^^^^
.^,

^^^

day upon which t^«
7;;^S^^,Se pStiff be coiJtc.tod^ to apply

whole or part of tho clemanci oi 1
p],,hitilf to show

to a Judge at Chambers for a s™»;^
J«.

^
the ('ountv Court or

cause why such action should
^"^ J%t;;'^'^^^\'^i,n ,„i„.ut hav. l-ccu

one of tho County Court^m^^^^^^^

commenced; and on the hoauug oi «
swh actum to bo

unless thei^ be f
"^ caus^.^o

^^^^^^^^^ ^,^, .,,„,,

tried accordmgly, ^^"^.tf^ "^'jTigtrar of tho County Court men-

writ and the order with tho ^^Wiai oi
^ ^^^ ^^^^

tioned in the order, ^„^°
«JfJ^ifby ?os^ otherwise^ by the

sltra^sradt^o^^^^^^^^^^^ ^^^ -^ ^'-^^^

(«)ByJud. Act, 1873,8.67, ''Tho

T,ro4ion8 contained in the filth,

LCnth, eighth and tenth sectionB of

thp County Courts Act, l»b/, simii

annlv tcTall actions coumieiiccd or

Jle W in the said High Court of

This limitation refers to the nature of

Reaction, and not to the—

t

claimed. See per .W. M K.,'

j^'^^t^';rS;;n;.\f-a^i

IS&^^s^l^lliisSr^alo;
Vol. 1, p. 081.



Eemission tinder 30 A 31 Vid. c. 142, s. 7.

xxin.

3 TO COUNTY COrRTS, AND

[lEllEON.

rAOE

muUr 19 .5' 20 T. c 108,

«. 26 1'550

EcnnssioH of Actions of Torf

wider 30 S; 31 I', c 142,

s. 10 lo52

Judicature Ad, ISSi, f. IT, to

tho County Court, see ante,

-ads to County Courts inakr

. 142, s. 7 (rt).

30 & 31 F. c. 142 (a)), sect. T,

'brought or connin'iiecd in any

common law tlio claim iiulovscd

or whoro such eliuiu, though

aced by pavmout, an ailinittal

ot exceeding 50/,, it sball bo

on, within eight days Irom tho

e been served upon hini, it tlio

plaintiff be contested, to apply

nmons to the plaiutill; to show

be tried in the County Cimvt or

ch tho action might hav 'ecu

f such summons tho Judg.' sha 1,

contrary, order sueh aetK.n to be

Lo plaintiff shall lodge the .,nj,nual

istrarof tho County Court lueu-

,oint a day for tho hoanng ol the

ent by post or otherwise by the

attorneys, and tho cause and al

a and taken in such Countv Court

ally commenced in such Couutj

This limitation refers to the nature of

the action, and not to tho amount

clahned. See per ./««7, M. 1 -,

Cluilfifld V. .Seff/wu'k, l C. 1 .l.f

See further, as to this section, aute.

Vol. l,p, 081.

allowed according to the scale of ''cosfs In us?Fn\h Coun /Srt's*^and ho costs o tho proceedings previously had in tho^uroiio;Court shall bo allowed according t^ the scaL in use in suchffiej

The "payment" intended by this section is a paj-mont beforeaction brought; when the payment is made aftorward^ft does no?apply,/). Under the County Court Act, 1S5G (19 & 20 F. c 108)
.sect, L4 It was hold that the "admitted set-off" meant one admitted betore action brought (c). A claim for " 50??;^ Se^f"cannot be .sent to tho County Court (d)

(merest

Tho application is made by summoris at Chambers. A Masterhas power to iomit a cause under this section (e). The order willnot bo made pending a summons for judgment under Ord XIV U)
lliero IS no power on an application under this section, to imiieterms as to the costs of tho trial (r/).

'
^'"Pose

men an onler jiurporting to be made by a Judge at Chambers
and karmg the signature of the Judge impressed bv a San

m'
translornng the cause to the County Court, is^er^ed on^ the1S
oi the atter Court, he cannot inquire into the circumstances underwhich the order was made, but is bound to obey it (h)
Should tho County Court Judge refuse to proceed with tho case

a rulo may be obtained under 19 & 20 V r in^ o j^^ ^'
21 ,D 22 r. c. 74, s. 4, to compel him to do so U).

^^' '^ ''' "'^'^

Colty Co^a^o " ""''*°' "'^'^^^ *^"^ ^^^^ '' ^— -

ld49

Cn. CXXXIII.

The applica-
tion.

.......„„_, .w.av..^ lo icmiiLuu uy oruer or tlio High Court offchco to a County Court, the plaintiff shall lodfe w th thoEegistrar thereot the order and the writ, and also a statement ofhe names and addresses of tho several parties to the actiSi am
their solicitors if any, and a concise statement of the parSlars
such aswonhl bo required upon entering a plaint. ,sigS by tS
pi nitif <,r his solicitor, and the Registrar shall thereupon ente^r tho
ction for trial and give notice to the parties of the day appointed

for such tnal, by post or otherwise, ten clear days beforlS Sayamhhall annex to the notice to the defendant a' copy of the part?:

By r. 2, "Upon being served with a notice of trial under tho last
rreocding rule, a do endant may proceed in all things in the same^vayas it the action had boon brought in the County Court and t^n
notice so served upon him was an ordinary suminSs!^' '

^ ^^"

hy )•. 3 r 10 Registrar shall forthwith indorse on the order thodate on which the same was lodged and file tho same, and the action

(4) Osbonie v. Ilomburg, 1 Ex. D
48; 45 L. J., Ex. Co: Foshr v.

Jlo'T.^'^^^-'^- 1;47L. J.,Ex.
oU (L. A,),

(0 ll'dleshu V. GoHhto)i, L. R., 1
1. 1 . ;)67.

((/) hmli'ii V. JoHfs. 4 Ex. T). !r>

Jl '''"'»i'
V. Umitli, 30 L. T. 304;

^tt.K. .i7fi. And SCO R. of S. C,

Proceedings
in the County
Court.

Ord. LIV. r. 12, ante, p. 1403.

99; Bitt. Ch. Cas. 56: Jliers v
Onrdiin; 28 Sol. Jour. 495.

(>/) hmky V. Jones, supra.
{h) Jlladis V. lawrtHcc, L. R., 9

C^. B. 371.

(0 See those sections, ante, p. 1538,
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Pabt XVII.

Form.

Eemission of Actions to County Courts.

shaU proceed in aU things as if it were an ordinary action in the

"^XS.s^rp^rticularB and notice of trial are given in the Schedule

of Eorms to the C.C. ^^-^.^^Jo
^o«. 50 ol {I).

^^

By the 0. C. B.,
^I'^J Zt^^^iloidoZceh^^^^^

intends to rely upon
f^y

of ho grounds oi cio
^.^

tioned in this order, he
.^^^Jl^^^^^^f^.^.tteincSS grounds, five

and address, '?^^'^:Z^,lZ^^f^:lZ£ons ; and the Registrar

clear days ^o^o^^^'^fJ^Y'ontv four hours after receiving the «amo,

Bhall thereupon, vrithmtwonty-fom^
particiflurs to the

transmit by post one cc^PJ ot such no
^^.^^^

KL^l^sS^Sf at the il^ P-i. the dc^

2-S.d^S h^lS^tiiS V^^ ^^ ot .^ aet.^

to enable the
^I'^f^^'J^.^ShZt^'^iii^ rule are. Set-off, In-

Ord. IX. rr. 8-15.
^'^.^f^f^^^^^"

^^^^^^^^ not bo available

are Nos. 51 and 53 respectively.

'or

2. nemssion c^ Afons ^ Contr^anaB..^ C^y Co^ts f.

Trial only under 19 & 20 V.c. iua, s. -"•

B..l..i.; .. By ft. Count, Coju^.
f^ ^£tj?l::J^X^£t

actions of "Where, in any action of contract oio"^';^^ "
,

^

j^^^^ such
contract to ,i,i^ indorsed on the ^vTit ^oos not exceed o/<n

^^^^

hearing of tho causo, »» ™ ,™«Ti"°°';C, imCTs ; »to1 "»<"

„i80 by tho Begistrar to both rarti»» " ™„S to th« Martrfs

BUch hearing tho Eog>stt«f
f
'»» «j'Sj^JJ^^^^ i„,„taco riU



7oHJi<»/ Courta.

aro an ordinary action in tho

rial are given in tlie Schedule

J.'.
7 " Whore tho defendant

Is of dofonce hereinafter men-

tice Btating thereon his name

;atemcnt of such grounds, five

a summons ; and tho l{ef,'istrar

Lours after receiving tlie same,

notice and particulars to the

n-compliance 'A-ith tlicso rules,

t tho trial to permit tho dcfen-

) at tho trial, tho J 1^'.; may,

adjourn tho trial ol ihc actiun

notice."

;o in this rule are, bct-ojf, In-

,
Bttnlcrnptcy, Statidonjlkfenu,

]hle Relief (see C. C. IL, 1875,

It., 1870).

h defence shall not bo available

action, tho defendant pays into

s) the amount alleged to have

TX. r. IG).

i
commenced m a superior Lourt

ial under sects. 7 or 10 of 30 &

n to tho usual heading, in cases

, 22, and in cases under sect, 10

nd 24 is a mistake. Tho foras

,0 old rules, but in the new they

and Issues to County Courts for

20 V. c. 108, s. 2G.

(19.(5 20 V.c. 108), sect. 26 (m),

brought in a superior Court, tlio

not exceed 50/., or Avhero such

led i>Ol., is reduced by payment

I set-off, or otherwise, to a sum

uperior Court, on the applioation

may in his discrctu.u, ami on

'dor that tho cause bo tried lu any

me ; and thereupon the plain ift

such CouL't such order and the

,urt shall appoint a day tor tho

of shall be sent by post or othei-

tios or their attorneys; and a tci

certify tho result to tho Master

.d judgment in acoonkuco with

such superior Court (»«]

the above section is extended ami

IppUedtothoGityofLoudouCouit,

Remission under 19 <& 20 Vict. c. 108 a. 26
' ' ' 1551

It will bo observed that this section is confined to actions of Cn CXXytttcontract. And it has been held tliat it is confined to Echtod ^L^^^^-
tonamls, and that an action for an unliquidated demand evou I» ^vhat caaes.
though arising out of a contract, cannot be romittod (n). As to Ihomoaning ot an "admitted set-off," see ante, p. 1549

^

SBiiP 5^= -^'
'

"=' --^~
It will bo observed that this section differs from sects 7 nr,r1 in r.t ^^

i^aau>ty Courts Act, 1867, under which thfSioT ^l^Sfted ?«
^^'^''^ °^ -^-•

the Couirty Court entirely. Under this section tho action is onlv
sent to tho County C^urt for trial, and is not remitted thero for a v
other purpose (o). The Division, therefore, of the H gh Com-t Jwhich It was originally instituted, and by which it was renStod
still retains it for purposes of further directions ( p]

lemittoa,

Tho trial is governed by the Cminty Court p;actice(7). Tho
rlumtij has no right of rep y(,y). The County Court Jmfco hasjiowerto amoiid variances and accidental mistakes (r) ; but it soems
hat ho cannot add a new plea (.-). He was held to have p^wer
to amend a misjoinder of defendants under 15 & KJ J', c. Hi s 31 (t)

the parties («).
° '•^^'^^ '"

The jurisdiction to grant a new trial remains in the DivisioTi v^ * •
,

rom which the action was remitted (,.}. The appliSirfor I now
"'" *™'-

tna mustm the first mstanco be for a rule ni,si(y). It mi^st b^made to a Divisional Court and not to tlie Court o Appeal (;) ovenwh n It was tried by tho County Court Judge without a uryM
and AVI hin the timo limited by the common kw practice befoi^ tho
Judica uro Acts

(^O. The lu/es of the Supreme Court, 1883, do not
arrly (A). Ihe tune limited by the old prlctico was four da -from
he day of ho trial i the case were tried in term, or within the fiiS

f ur days the ensuing term, when the case was tried out of term (c)The Judge s notes must be produced at tho hearing of the applica-
t.0,1 ,or tho now tna

, unless tho counsel moving was himselfmeS
aud the notes have been asked for and refused (d)

^ '

Lawrence, L. R., 9
Sre Blmles v.

Q. B. 374.

[u] Knight v, Ahlott, 10 Q. B. D.
11;52L.J.,Q.B. 131; 31 W. R. oO,5

(o) Babhiiijo V. Coiilbitni, .52 L. J
Q.B.oO;4(iL. T. 515(0. A.).
^{pSwanv.I,ifftis,3QL. T. U4,

(?) Ih/moc/c V. Watkins (C. A.l
I.Q.B.D. .151;48L. T. 393; 31
". It. o31.

(») Thomas v. Furcell, 22 L. T. 47-i.

{i)MeiimsoH v. iralker, L. R., 7

M See fonn of notice, C. C. R
18;0 Schecl. No. 79; Chit. F. p. 791.
J^MitJorthy. I'lettge, L. R., 1

« |\
.
R. '2oJ, decided under sect. 23

Cv) Pritehardv.J'rifc/inrd,UQ.B

m" '

^^ ^" '^' ^" ^' ^°
'

'"^'^ ^^'- '^'•

(z) Davis V. Oodbcherc, 4 Ex. D.
215; 40L. T. 358.

{if) 'Swansea Co-operative Building
kncwtij V. Davies, 12 Q. B D 21 •

49L.T.C03;32W.R isS.
'

(A) I'nlc!iard\. I'ritc/inrd, supra:

{<l"i'^"~l- ^^"ff'''J' 3 Q. B. D. 0; 26
vy,K. (9: Cupeiitty. Great Western
Ji. Co., L. R., 2 C. P. 465 : Dunn v.
I'earson, W. N. 1878, 82, C. P. D.

(f) Reg. Gen. H. T. 1853, r. 60

:

cf. ns to "terms," College of Christ
y. Martin, 3 Q. B. D. 16, aid ante,
Vol. l,p. 190.

'

(d) Bene v, Satvycy. 26 L. T. 646.
^w Artistic Colour Frinting Co, y,
Ftllan, W. N. 1881, 97.



1552

Part XVII.

Appeal.

Secoud trial.

Judgment.

Costs.

! rn:

Remission
actions of

to County
Courts.

Remission of Actions to County Courts.

An appeal lies from tho decision of tho Divisional Court to th.

'

^'^^^^l^l^S^o^SSlSSiu. section to be tricl in a .„u,.tv

Co^rJ\eentri^^c.e^ec.^ingg,^^^

'is tSenVSl^lJo signed on tho cortificate.ithout nny

motionSludgmentWmadoorloavooUamed(,) Ih. t.nut

has power to va:-y
JJ^-J^- °?^-'mero an action is ordorodto

he tl.ifd n a (Snnty Court .ndel- the provisions of 1'. .- .).Vi,.t.

c 1( 8 s 2G, the costs of the action shall, subject to tho pvov.s.ons

of t rrinc pal Act and these Eules {i), follow the even
,
.mlos. l,y

tL EeSai' certificate of the result of the trial it sha 1 appear

Ir + flfo TiiLe before whom tho action was tried wns ot opinion

tha the niielfron of cosls ought to be referred to a Jud.o of thoK Courtin wliich case no costs shall be recovered unless

n^fotteanTng^TfolS^^^
Ht *

There's Subject to sect. 5 oit^o Count, Courts Act S( 7

n siq. •'•"°^
„j^,,v

1 fj J
rvp- ,.. 12 [.ire <tiiti\ \ ot. 1,

K^"-\% 'The County Cou^tluSgemty give the ceStiileatc io,ui,v,l

Cthi &IfcSJ'«^867, s.^5 (/c). Where the^

^iirpiovSed in the remitting order, tho costs will bo taxed on tho

County Court scale (?)•

3. Remission of Actions of Tort under 30 & 31 F. c. 1.1'2, .,10.

msmmmm
(e) BnhbfKic v. Coulhurn, 46 L. T.

616^V2L.J.,Q.B 50

( / ) Ford V. Taiilor, 3 C. P. D. 21

,

47^t.V,C.r.llO;37Ll\431.
(q) Scolt V. Freeman, 1 Q. i5.- U-

177 an L T. 939: Johimon v. 11 ihou,

46 L.T. 047 (O. A.). Kcx! tho form

of iudgmont. Chit. F. p- <'J'^;

(/,) Davidwn v. Groy, 42 L. i.

834.

(.) Emciij/ V. Samtes {C. A.), \

Q. B. D. 0; 54 L. S., Q:\^'-'
'\

T T 641 ; 33 W. U. ISi : J''-""'J

Cas. 32. T 11 1 p T

(/,) Ttn/hr v. ^"'"vf •''•;,:/-"
-f

Oil' ci> F'yi:"')- V. .^f".", •'"I-;/

Q.B.295:41L.T.M«:2UW.K^|1-

El. 737; 27L.J.,Q.I3.2n.

-J
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»

County Courts.

)f the Divisional Court to tho

section to bo tiioil in a County

n;ly, and afterwards a now triiil

"rifjht to nxiuivo a jnvyontlio

lor for tho second trial duos not

I, and tho first trial \viis by a

m tho cortificato witliout iiny

' leave obtained (</). Tho Oouit

" "WTioro an action is ordoroil to

tho provisions of 1!) t^- 20 Yirt,

1 shall, subject to tho pvcivisions

s ((), fcdlow tho cvont, uiili'ss liy

suit of tho trial it sliall appoav

action was tried was of opinion

bo referred to a Jud,i,'o ot' tlio

•osts shall bo ret'ovoroJ uuli'ss

ho event, see ante, I n/. 1. pp. (no

5 of tho Counti/ Cotiiii Ad, ISii"

d. iAT. r. 12 [m- (Uite, Vol. 1,

0 may give tho cortificato rciiuiml

5 (/>;). "Whore tho Judge rol'uses

application may ho made to a

for costs (() Whoro tlu-ro was a

iff getting judgment under Onl

Y bo made (() Unless it is othcr-

or, the costs will ho taxed on tho

under 30 & 31 F. c. 1 12, s. 10.

37, a. 10, "It shall ho lawful for

.ct'ion for malicious jirosecutioii,

ssault, false imi.risonmoiit, lihol,

on of tort mav bo bvouirlit in a

•it thot the plaiiitilf has im visible

defendant should a verdict bo not

iroupon a Judge of the ('.)Uit in

:ill havo power to make an order

n-ithin a time to bo thoiviu inen-

lefeiulant's costs to tho satisiuetioa

d Court, or satisfy tho Judge that

(
prosecuted in tho superior Lourt,

I T. G41 ; 3;i W. K. IS, :
V^;"'"

W»Y^W.N.18S3,li)l;lWt.(
Cas. 32. ^ T 1! 1 ('

(/A Ttnihr v. nrs.v, L. ''••
',

01.1. en lun-nur v. ,U".", ..D L.
,

El. 737; 27L.J.,Q.B.2n.

Remission under 30 cfc 31 Vict. c. 142, s. 10.
lo33

Cii.CXXXIII.
all prooeodings in the action shall bo staved or in +1,,, n„„ <- » x,
phiintitT being unable or unwillin- to pu-h «n^^ ^''°.

i^^^"^* "^ tho

i satisfy tho'judgo as afororaiuhat the cau^'irS&od^' ''?"'T
kforo a County Court to bo therein nainod • fnl f

'"

^'V'^
],laintiff sliall lodge tho ori-nlal writ h fl

^''''"^•'",'' ^^^"^

Cistrarof such bounty Co^itwlm S.au'i^S.'a^a^'t £Iicanug ot tho cause, notice whereof shall be sout ,. L f'^

lot tho

.ise l)y tho Eegistrar to botli partiel or thoi' 4on ^^ •"' 1T^
C(mnty Court so named shall hive allLsamo ;r?.^ ' T-^

^ '°

diction with respect to tho cause as if bo h p rtiSlad "^e^H:
a mcn.orai.dum signed by thena, that tho said County CoSsSnddhave power to try the said action, and tho samo had been commoi.ced by plaint in the said County Court; and thrcosts of t lopar .es in respect of the proceedings .subsequent to he oSer of oJudge ot the superior Court shall be allowed accordii'to the scilo
ot costs m use m tho County Courts, and tho costs of^tho proceedingsiii tho .superior Court shall bo allowed accordino- tn tv,„ i

in use iu .such latter Court."
'iccouiing to tho scale

By Judicature Act, 1873, s. 67, tho provisions nf +1... i
section wore applied to _' all actions comiCco 1 or pond . inZ '•^"'>^*---
High C ourt of Justice, in which any relief is sought uS'"^. i
given in a ( 'oimty Court " (;»)

sougnt winch can bo

Tho above section applies to all actions of tnvf +i,« i c<

other action of tort" having a gonot^nS^S V imiloTam ifcatio.n«); It apphes to an action of trover (,0 AiTnoLn f
damages in respect of an irregular exocut.on \ L C^ultv Coi rtprocess iiiav properly bo remitted, although it is su-£>ostol thnf II
an.unt w ueh the .plaintiff is cuititlod to i^covJi eS sf MTho application is made by the defondnnf l>,r n .„ , V''*

lL,,<ter y-1 at Chambers, ij wfl^ (, ) be siiin orto
T?'"°"'

^'JT ^ T^' •'^I'P''^^-

.ho,-ing tLat the plaintiff has no v s blo nSs SV ^'•''"
i^**^''''^*

"°"-

should a verdict no^t be found for the pS.t'S " "'

'^vS^eaTs"ro such me.ms as may bo reasonably discovered by tlie defendant 1I sfortlio Master to decide, after hoarin- both silp« ^,i? n ii^"
pkiutffhas any means at all of paA^ thoVois I^kI ^
ha. a judicial discretion whetherlS lilfniako ?ho 'orSlM

'

j^Kisr-^^.-^^^^^^^

T.

B.

R.
V.

(»i) Sec ante, Vo:. 1, p. 681.
(") ClophRiii. V. Oliirr, 30 L.

(o) Oicmv.Joiws, 37 L. J., Q,

Sl>) Palimr v, R)/ifrts, 22 W
'.'"• 29 L. T. 403: //«/.A
>"""', 30 L. T, 304.

{'/) /i'.//. V Jm/i/e of the Marijle-
w« (<mt;i Oi,„i, 50 L. T. 97 Tlio
Jastoi' has no jurisdiction to mako
uyorilor unless tho atlidavit is pro-
ucod, a.ul if an ordor is niadn With-
ut Miy ullukvit tho Comity Court
Ige sliould postpone tho trial and

Mke a spccal report of the fact to

Sfia°"*"
^'^'

'

^'" ^- ^'"'^"''' (^- ^^0

'

or/'7of" a"'?
^°™' Chit. F. 12tli

cd. ,93 As to what is a fit rase tobe triod iu tho superior Courlseo
l^,o>>fl/,>m,> V. M,'(/>rffor, 28 Sol. J.M2, where au action for uotrhVenco
causmf^ serious personal iuju.-ros tothe plaintiff was held to bo si." h

(.v) /(w V. r(/rhr (C. A ) l;i O Tt

If j/^^l
" "'"'" ^' ^'^^o'Ca>m, L.



1554

Past XVII.

Appeal from
order.

Effect of order.

Lodging writ,

&c.

Tioceedings in

the County
Court.

Eemission of Actions to County Courts.

The decision of the Master or Judge as to whether the causo in

fit one to bo tried in a superior Court is not fanal, but may be

revrewed on appeal, though a strong case must be maJo out to

induce the Judge or Court to interfere ^u).

When an action is removed under this section it becomes a Lounty

Court causo, and the County Court Judge has full control over it(.),

and the superior Court has no juriscbction over it and camiot make

Sn order to tax (y), but until the plaintift has lodged tho writ and

OTder with the Registrar tho action remains in tho superior L.njrt

onT tlm time for eiving tho security can bo enlarged by that

Cott^') rthe actiln\liLissed if theilaintiff does .u^
^

If the plaintiff cannot or will not givo tho security ho must

lodge the original writ with the llegistrar ot the Lounty Louvt,

who will in duo course give notice ot trial to the parties. It tho

plaintiff delays lodging tho writ for an unreasonable tn.o, an appU-

Son may be made at Chambers to compel him to do s . or abaudon

the action (rO, but tho County Cburt Judge cannot refuse to try tho

action on tho ground of such delay (6). t ,, n .

When tho writ and statement of claim aro lodged in the County

Court the Judge must not confine himself to the writ, but must

take cogni/anco of tho statement of claim (c)

Appeal.

n^T /r 18 ro (1X1'. r. 4, "Where in anyaction for libel

or dlnior "remitted Ander sect. 10 of the County Courts Act 18,17, to

bo tried in a County Court, tho defendant intends to avai Imusoh

of the provisions of sects. 1 and 2 of (i & 7 Y^t- c !"';,tc

f}'^^^

Pvo

notice in writing of such intention, signed by hmiselt or lus sohci-

toi to the llegistrar five clear days before the day appointed for tho

*"4fapiralt-om^S; County Court is made in the same way as

in the caso of an ordinary County Court cause {see ante, p. Uli).

No appeal lies from the decision of a Divisional Court on appeal

from tho County Court without leave (e).

(i() Owens V. TJ'oosman, L. R^, 3

O B 469 : Jcnninqx v. London Oen.

I./aL Co., 30 L.T 266, Ex:
llippoH V. Joyce, 31 Id. 4*5, C. P.

See, however, r<'l»icrj. lioberts, Id

Id. 403; '2'2 W. R. !i" ("), Ex. If

the order ho appealed from, tho

defendant's affidavit must he pro-

duced on the appeal. Holnm ^•

Mountstephen,'L.li.,WC.¥.i,i.
(r') 7i'(V/. v. lUviley, 8 Q. 13- }J-

4li?5llj..Q.B;244;30W.R.
622: Boidcs y. Brake , 8 Q.-^^- "
325; 51 L. J., Q- B. 66;45L.T.

576 31 W. R. 333, where it was

held that the County Court Judge

had power to stay all proceedings

until the costs of a previous action

were paid.

(w) MomIi/ v. Stew/ml, L. E., 6

Ex.35; li)\V. R. 101.

(;) Witpl!/ V. ]li(h/, 3 Q. B. D. 80,

affirmed Id. 25;j.

Oi) Driscol V. 7u»'/. <9L.T.o99:

Ilea. V. Ifuhvi/,!, :i2 W. R. ;i70. Soo

JJavHl X. Jhirc (y.-C.l^.)/i2\\ II

814 ; 50 L. T. 75o, acconhns towliidi

the remitting order should Imut a

time within wluch tho writ sliall b(

lodged.

(c) Johnson v. ralimr, 4 C. P. D

01) See ante, Vol. 1, p. 393.

M Bowks V. JhvLr, 8 Q. B._ I

325; 61L.J.,Q.B.CG;4oL.T.u,t

31 W. R. 333.



J to County Courts,

idgo as to whotlier tho cause is a

Court ia not linal, but may Le

ong case must be mado out to

foro (u).

3r this section it becomes a County

, Judge has full control over it (/),

sdiction over it, and camiot nuiko

plaintiff has lodged tlio writ mid

a remains in tho superior Court,

3urity can bo onlarp;od by tluit

: the plaintiff does not i)roceed('/).

not give tho security, ho uiust

llegistrar of the County Court,

16 of trial to tho parties. It tho

)r an unreasonable tiipc, an appli-

to compel him to do s -> or abaudoii

art Judge caimot refuse to try tho

y(^)-
f claim aro lodged in th(.> County

no himself to the writ, but uuist

of claim (c).

4, " Where in any action for libel

of tho County C;ourts Act. iNfiT, to

lofondant intends to avail himself

; of (5 & 7 Vict. c. tHi, ho shall piyo

in, signed by himself or his soUti-

ys before tho day appointed for tho

Court is mado in tho same way as

Y Court cause (see nnte, p. li")23).

on of a Divisional Court on appeal

.oave (e).

( 1555 )

(lA Moiiili/ V. Stciciird, L. R., G

Ex.35; li)\V. E. 101.

(:) U'i'/pl!/ V. Jl'i/i/, 3 Q. B. D. 80,

affirracil Id. 253.

0,) Dnseol-v.Juiifi,i9L.'V.:>f):

7>/nWv. y/o»T(V.-C.B.),32^^ I.

814 ; 50 L. T. 753, acconlms towliidi

the rv^mittins order sliould lumt a

time withiu which tho writ sliall bo

lodged.

(") Id.
, r, T, T.

\c) Johnson v. rnhner, 4 C. 1
.
U.

(d) See ante, Vol. l,p.393.

\4 Bo,des V. Ih-ah', 8Q. B.D

32o; 61L.J.,Q.B.CG;4.jL.T.u(b

31 W. R. 333.

CHAPTER OXXXrV.
miOVM. OF CAUSES FKOM ^KlOIt COUETS-CEKTIOBAltl
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When not Removable .... 1556
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fore Itemoval 1557
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''«'»" 1562
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Cuiiuty Courts
, 2562

(d) Itemoval of Causes fnm
Mayor's Court, London . . 1668

II. Jiemoval after Judgment for
the Purpose of Execution—

Generally by Id G. Z, c. 70 1569
Where the Judge is a Bar-

rister of tSeren Years'
standing, under the 1 *
2 ''•'•• no I 1569

From County Courts .... 1571
From Mayor's Court of

^°»'^<»*
1671

From Court to which
Borough and Local Court
V Record Act, ni2,eip.
-P''« 1672

From the Stannaries Courts 1673

Sect. L-Removal of Causes before JuBOiiENT.
(a) In General,

By what Writs.]—Ganaos from inferior Courts Tinf i..- ^
of record, are seldom, in practice, removedTnto tZ TT °'^^n

^°"'*' ^h. CXXXIV.
Justice /-. We shall accordingly confine onrnff^

t/'e High Court of 1'

tho writs of habeas corpuf cum caus4 .nl .""^*^-^^ ^^.^'"-^^

ised to remove causes into the iS CoSt of jfst°T' *^^^"*^ """''•

Courts of record.
° ^ °* "^ ^^^^^co from inferior

The writ of habeas corpus cum causa Hoe +/^ ^„
eoding from an inferior bourt S record where thTd'^V^? ^l''

^^ ^-''^as cor-
ctualy or virtually in the custody oithocZl^h?^^^'^^''^'^ Pus cuni causi.
hcrefore, whore the proceedinirs in fb^ inf . • n ^°^°^ ^ '" '™d
nly, the proeeedings^caSrrmo^ed bTthn?w'>f;^ V'^''^i2 1: c. 110, .. 1 (Repealed by 32TS F c 83W T? 9' .

^^ ^^°
'n?er be held to bail in an action in nn \'J' '' n "^^endant can no
*btorsAet, 1809(32 ^ 33 r rera^^^eSfrif^i^f*;

''^'^'^ ^^ "^^^

i\^ «, '''^™°''ng « cause fromWs Court of the County
iatiiie of Durham to the Court
Queens Bench, see Jiobinson v

[4)See3'0(S:31V. c."l42, 8. 28.

Forsyth, 4 B & C.'Joi • 6 BTJ"

lO
, ir. iteff. 216.

suprl"^''"^'^^
^- ^^'<'''o»'^'^m, ubi



When not re-

movable.

jg.Q Removal of Caumfrom Inferior Courts,

TART XVII. except in certain specifiecl cases, and, tboroforo as a g.meiul rule

?hislrit can no l.n.ger bo.uscl, and the ^"^^ »«'

«^«,|^''';':':;f

"j

a cause before ju.lgnient is a certiorari. Bofoio the ,1 .' 1,

c .'Ivii tbe Mayor's Court of London Procedure Ac
,
LSo,, wlioro

tiie proceedings ^v-ere by foreign attacbnient m that Court and l,ad

had been given, it soems they should have been removed by luiboas

''"tIw TOAiorari lies, as of cc.rso.in all cases before juagiuout with

By certiorari.
^ exceptions presently mentioned (/) ; and it may it s<nnu>, be

sued out to roinovo an ejectment, as well as other actions
,v,. It

will not, in general, lie to remove proceedings m an mknor L(,urt

after judgment (/().

When not remow/We.]-Neither the habeas nor the ccrtior-.i lb

where the debt or damages laid, or things deniandedm the .led..

ration in the Court below, do not amount to o/., it the stewimUi

Judge of such Court be a barrister of three years standing; nnlo.

the action concerned the freehold or inhoritanco, or titb< to luiuls

lease or rcnt(0; or if there be several causes, som,. uiukT an.

others above o/., those only which are above ,)/. shall be re

"' ifcJool^not lie whore the action is maintainable only in the inforio

Court f
/,•V as, for instance, whore an action was brought in the ( oui t

in London for calling a woman a whore (?), or against a lome cover

as sole trader [m], it cannot be removed by this or any other ^xi\

cxcent a writ of error(«).
. p 4.1,

Noi does it, in general, lie after judgment except for the pur

pose of suing out execution, or giving the judgment of an mlem

Eoiirt the effect of a judgment of a suponor Lourt, und.T th

\&l V. c. 110, as to which see post, p. lo59(o). And it has be

decided, that, in the case of a judgment by detanlt it tbe writ 1

not deUVered until after the jury have assessed the damages on tl,

writ of inquiry, the Court will award a procedendo (j)).

H-/afl, t<iS,-i-i

(,) Bhtnchard v. Be \CroHk,J
Q B 809. TitUr s Tract. 9th cd. 403.

Bv the 52nrt sect, of the above Act,

no cause shall bo removable from

the above Court, otherwise than by

a writ of certiorari, or bv the order

of a Judge of one of t le suponor

Courts, &c. ; see also ss. l('-^0- ^eo

these sections, post, p. Io0«.

(f) See Zff»f/('»s V. 6/(«/, 3 Dowl.

90 : iV/»Y»Y/.v V. Vowoi, 5 B. & C.

200 • 7 D. & R. 709 : lieij. v. Juiiticeii

\f)M-i<jht d.
f^<''!Jf>-l-^>i>>!l;

2

T) I E 407 ; I B. & C. 253 : I'litU-

S;rvfiS2B.&C.550;5D.&

^'(fui. V. Sdo», 7 T. R. 373 :
Kcwp

y.JlLc, ID. &L.885;13L.J.,

^•m'lw.l.e. 23, 88.4,0,0. See

Fairln/ v. M'Coiinell, 1 Burr. 515.

Fniiilis V. Qiihixir, 7 Bowl. COT.

(/) 12 G. 1, 0. 29, s. ;i. Aston

moving a cause from a County Com

see post, p. l')02 ; from the Mayoi

Court, London, post, ji. bJHS.

(A-) See lias v. Il'illiiii^in, 21 L.>

Ex.24.
, ..

(tl,) Pop,' V. V<inx. 2 W. Bl. Wi

{11) As to when it lay to the ecu

tics palatine, see /ink v. Imii'jI

2 Doug. 749: WiUinnix v. Thum

Id. 751" n. : Jones v. li,ni,\^. &

143 : I'ailersiiii v. A'"','/, 2 1).
\-

177 : Edu-urds v. hoii-m, 5 B. 4:

200 ; 7 D. & R. 709.
, , , .

(0) See I'ox v. ;Vff/<, b M- 4:

120 ; 9 Dowl. 79S : Kei,ii> v. If''

D. &L.885; 13 L. ,T.. Q. B. m
(«) Smith V. .SY(t///»/, ;iI)o\v.l

1 H & W. 194. And see lUi

V. 0(111,1, 7 D. .V U. 7;i9: Lmci

Uutehimun, 3 Dowl. .jOO.



from Inferior Courts,

ami, thoroforo, as a gi^ncnil vwV,

and tho writ for tli(> rcmdviil ni

3rti<)rari. Boforo tlio 'M ,!• 'Jl r,

Diulon rrocotluro Act, IS.JT, wlme

attrtdunont iu that Court, and lail

ould have boon removed liy habeas

), in all cases boforo j uilf,'iuout with

ned(/) ; and it may, it .sc'em>, 1«

nt, as well as other actions (y~. It

,•0 pruceediugs iu au inferior LVmrt

ir the habeas nor tho cci'tior'- :i lies

or things demanded iu the decla-

lot amount to 5/., if tlio steward (ir

tor of throo years' staudinp;; inilc>:s

Id or inheritance, or titk' to lands,

10 several causes, sonic under and

which arc above ")/. shall be re-

liemoval before Judgment.

n is maintainable only iu the inferinr

3 an action was brought iu the Courts

a whoro {I), or against a feme covert

removed by this or any other writ,

fter judgment, except for tho pur

ffivine tho iudgmout of an int'erio

judgment by default
1 assessed tho damages on tliof^avhave unpL"nouLL tii'^ tiiiiij

s'ard a procedendo (;i).

,2
'(.'-

&

lip

J;

ico

5:

FniiiLi V. Qniiixi>\ 7 Dowl. 007

mov
see J , ,

Court, London, iiost, .

(/i) Sec Juid V. WUI'uun

Ex.21. , ..

(/) WnUoii V. Chri;,\ (,'avtli. ,.).

\m)r„pcx. Va,u:.-1\X.V.\.WA

\h) As to wheu it lay to the couii

tics palatine, see /Aiih v. iMinjhi

2 Dons- 7W: "'(7/irt»).v v. 'liwuvi

Id. 7.3l" n. : Johch v. Ditii, IB. &

113 : I'aiUrxon v. ItKiy, i I'

177: F.ilwurds v. Boiftii, n B
206; 7D. &R. 701). , „ , ,

(«) See Fux v. Vmh, b JI. &

126; ODowl. 798: Kemp v. h'""

D. & L. 885 ; 13 L. J., Q. B. m.
In) Siiiltli V. Htcrbiiii. 3 How

1 li & W. 101. And sc

V. 0(11111, 7 U. -- -

llHtchiimii, 3 Dowl

Tliviii"

i.k

k
k

k U.I'M:

« * • a*

It of course does not lie wherA n- ;^ ^„, i . ,

'^'

MMi).
""^^'^ '* '' expressly taken a^-ny by C,t. CXXXIV.

J^}('^
li'iil required before Removal.-]-By ihQ V) G T . -,>

".No cause whoro tho cause of action shall „nf nV r/\!*'' ^- "- '^^'""
''.lil re

of 10?. [now 201. (r)] or upwaiSs shall in , '"''V''*
*° ^^" «""' '''"''•^'' '"'foro

into any .suporior Court by any wi'it of hnb«f
"'°^''^ ^'' ^•^"^"vablo '"".oval.

unless the defendant, who^shaU bo cosLous of ro,7^''-'
°' '^^^^'wi.so.

»hall enter into the liko reco-„izanco m ^ '''''^TT'^
Hi^'licauso,

costs in ease .judgment Tatfp^ athKm v' ^^

the debt and
recogmzaneo is tho reccnizaneo inn„^f i I,

^•'^' -^^'o 'il>uvo

the Act, which enacts tha?rtCj on laH ^° f^ T^'^'""
«^

VTitoferrorforthorover.sineof nnv?,?i 1 •
'''''J'"<' "Po'i a

nor Court of record, &l<.S,ilsScft^^^^^
Muio or names sucli writ of error sh in

'"" "LI'°i''^"»« i" whoso
cient sureties, such as ihoQ^Sutf^^J^T^^^ '"'^^ ^^^" •^""i-

ho given) shall allow of, shall frt before such 1"^^?"""'/ ^'^ "'' •^'^'^11

se eas to l)o awarded, bo bound uAto thop SVt /. l''*^'

'"' '''^'''-

imlgineut is or shall be given by roco 'nL? i? t ^ "',"' "">' ^"^'1'

.;>
tho.samo Court in double the^smS^^a uK '^^knowlodgod

the said former judgment t. nrosncnfn IV ^ • i
^" it^eovered by

effect, and also ti satisfy and pay Tf S o 1^1 ""' ''"*
I'^i

^"•"^' ^^itK
ertho said writ of error bo nSrli n'^ ^^ ^^'".'^"l

'^o ^

damagesand costs, acyudged rto'be'adSlS I'ft/'/'t
''^'*

damages to be awarded for the same delaS|of oxociitL
"'^' ''""^

Ihe first-mentioned section applies onlv Tr,

°-^°''""""-

before judgment from Courts of record ff l/ff' "* ""•'""^'^l

declaration bo 20/. or more tho nl .irftii-^'
*,^°, '''^'" "^ "lo

right to require a recognizee undo tbn«f 'f ^''^'t'^^^ ^'''^m liis

Bought to bo recovered bo r^iw^t .1^° '\^''^''> ^.^""eli ^^^^ sum

giving mo juugmeiii oi au uiifiuii deciuatio

nt of a suporior Court, under tho fight to n
jwst, p. 15()!)(o)._ And it has been

sought to bo recovered "brreally less fl/T The", TT^" '''" «"»i
judgment by dotault, it the writ is|actioiis of tort; such as trover Tr .In ,;i r ^

^^^''^^ extends to

Formnniks V. (Jmmr, ,
uov,i. w,

/,f,„„ ,{.c. o/'</,e Writ 1—Tbn w,.,-f ^-p i-

;o post,p. lo62; from tlie Mayor' '
mtonded „ be removed; and when it is fo, J ,

"'°/-""-^"

ourt, London, post, p. 1.3<1S ause, ,*ou c command them to certify the ™. -f Vi°'''"•^"*'
'^

(/.) See lla. v. WdUam., 21 L.J, ungs touching the same (a). The writ is w/ '^";V'
^''"^ "'^

kh It IS issued (/?. 0/ A. C^., fwT; f ^''f ""''
.f

'° *^J' on

Torm, &o. of
<lie writ of
eertiorari.

-ta»M.-.rr-;>.y
c».^£'-/4:,'*'.£:"ii;i;|^)' t^

See Jm V. ^w/^-, 8 M. & W.MDowl <!/8. As to tho effect
a statute taking away tho riffht
a certiorari, see Colonial liiaiA-of
'imlma V. Jl'i/hii, L. R .5 p

;*"y^, 3 Q. B. D. 509.
-^

W See 7&8G. 4,0.71,8.6. All
'1 statute, cxcejit sect. 6

Cotton

Dowl.

„.,GOL,
,

, ..>...„

;r,///#'«diiy32i:;i3y
IS ro-

c. 83, s. 2. And

D. & R. 362 ; 2 B. & C. 802
V Biuen; 1 Jur. 22

'

2[,,, ,-»•-! src, f> IS I'cijealcd by 37 it 3,S ^-\' /• ;
-"•'•', 4 D. & R

c. ,1 ef.l,<„i
^ ^ "J ^1 oi, 00 iz) ln-(i)ilsv n,,:.,..^^ - -t^|c. 3.j, sched

See Attaihoroiigh v. //rov/^,

Franks v. r,;

50.

p. 801
2Atk.3f7rs;yan

'"w, 7 l)owl. 607
orms.



1558

Part XVII.

Of habeas
corpus.

Writ, Low
issued out, &c,

lieimval of Cauaea from Inferior Courts.

ouashinc the -rit for an informality in it, see post, \). 15G0. men

the cortioriiri issucn out of tho Chancery Division, it is issued outoi

the Potty Bug e^tlico (t).
• v •

i , , ,.,

Tho writ ofhabeas corpus cum caustl was a judicial writ, and liko

tho certiorari was directed to tho Judge or Judges of tho mferihr

Court in which the record was, commanding them to luiyr tho l.ody

of the defendant, together with the day and cause of hia being takiu

and detained, to do and receive, &c. (c).

Writ, how ismed out, Ac.-\-In some -^i-ses it is required bj: stati-tc

that leave of tho Court or a Judge hdvU bo obtained tois.^uotk

^•rit. Thus, it is necessary to obti-ji such leave bcfoyo issuin|; c

writ of certiorari to remove a cause from a County Court ostabhshoi

under tho 9 & 10 V. c. 95 {<!). And in :jomo cases it u nocossarj

before removing a cause from the Mayor s Court "f I;««l""(;

By tho Borough and Local Courts of Eecord Act, 18,J(,i,) A-

H

V. c. 8G (see ante, p. 1514)), in the case of CWts to wludMluit^Ac

Within what
time to bo
sued out and
delivered.

ludgment oe remov.^u oi ^vu^^,^^.^ ..„~ — ^ c t V'
superior Court by an- ^rit or process except by leave of a Jud-

of one of tho superior Courts in cases which shall appear to sucl

Jud-e fit to be tried in one of tho superior Courts and upon sue,

tenns, as to payment of costs, security for debt and costs, or sue,

other terms as such Judge shall think fat. '
In other cases uo sue

leave is necessary ( / ), and tho writ may be sued on as a matter (

coursed/). The affidavit for an order to sue out the wnt, ^^lie

necessary, must not be intituled in any cause /,). The order for th

writ is absolute in tho first instance (i). hue out the wrd at tl

proper office, and leave it ivith the proper officer oj the wjeru

Court (k).

Within what Time to he sued out and cZe?iVemf.]-Tho wi'it mus

bv tho 43 Eliz. c. 5, be delivered to tho Judge or officer of tli

inferior Court, at latest, before any of tho jury are sworn (/)
;

am

(b) 12 & 13 V. c. 109 ; Thes. Brev.

67, 68. See Howell y. Brcedon, Z

Dowl 324 : Syinonds v. Dhiisdiilv,

2EX.533; 17L. J.,Ex. 247. Astothe

return of a writ of certiorari to re-

move a cause from a County Court,

see post, p. I.i66. A certiorari to

remove a cause from tho May. . s

Court of Loudon must bo made re-

turnable immediately, whether in or

out of tei-m, see 20 & 21 V. c. clvu.

s. 62. See post, p. 1568.

(c) See Tidd's Prac. 9th ed. 404

:

Perrin v. JFest, 3 A. & E. 405; 5 N.

& M. 291.

(d) As to removing a cause Irom

a County Court, see post, p. 1502.

See 35 & 30V. c. 86 (Tho Borough and

Local Courts of Record Act, 18/2).

(«) See 2U & 21 V. c. clvii. ss. 10—

20 ;
post, p. 1568.

(f) WaVdnijton v. Daris, 29'

April, 1839, at Chambers, cora

Erskim; J., after consulting vn

other judges. It was the case of

habeas to the Pahico Court.

((•) See per Littlednlc, J., ni La

de>is\. Shi'-I, 3 Dowl. 90 :
ll'alhiim

V. Davis, ubi BU]n'a; J-kliciirth

iioww, 5 B. & C. 206 ;
"D. &R.i:

See licg. v. Justiccfi oJ iSurreij, L.

.

5 Q. B. 466.
, ^ „ „ ,

(h) Ex p. Nohro, 1 B. & C. I

See Reg. v. Chusmcre, 12 Jur. 11.

(i) Pmvsei/ v. Gooddi/, 3 Dowl. i

As to obtaining leave to issue a \

to remove a cause from a Cou

Court, see post, p. 1503.

(k) As to serving tlie OTit whe

has issued to remove a cause froi

County Court, see pnst p. loOO,

(I) See Lii'idcus v. f^hul, i Vi

90.



from Inferior Courts.

ility in it, see jmt, p. luGO. 'Wheii

laucery Division, it is issued out o(

. causa was a judicial writ, and liko

Judgo or Judges of tho int'orim

oininauding them to luivr tlio lioily

ho day and cause of his being tiikii

&c. (c).

somo -li.ses it is required by stati'to
i

adge ViiaU bo obtained tois.-uotho

DbtL'."n such leave before issuitij; a

use from a County Court established

And in oomo cases it is iiecossury

tho Mayor's Court of Loudnn'/),

urts of Eccord Act, 1872 (;ij ,! ;i«

he case of Courts to wbii h thiit Act

4), it is provided by tho Sc lieduln to

1 entered in tho Court slmll betoro

lovable from tho Court int.; any

Jud;;i>

lOVaOlO lioui uuu ^^uull. im.' air

process except by leave of a Jud;;

n cases -n-hicm shall appear to sue'

tho superior Coiu'ts, iuul upon mm
security for debt and costs, or such

1 think fit." In other cases no such

tho snporioi

security for

1 think fit." In Olui;i ua^L-a iiu .--uiii

•writ may bo sued out as a mattov of

,11 order to sue out tho writ, when

1 in any cause (/< )• The order for tlio

nstanco (0- '''"'' ""< tlic writ itt tk

h the proper officer of the inferior

: out and delivered.]—Tho vnitnmi,

ered to tho Judge or officer of tho

any of tho jury are sworn (/); and,
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if f'TCXXXIV.

(/•) Wtxlhhujton v. Bavls, 2!«f

April, 1839, at Chambei-s, conn

Erskim; J., after consultniR mtl

other judges. It was the case of I

,

habeas to the PaUieo Court.
_ j/,„

((/) See per /,/'«te/»/c, J., in to
n^ri

rffx'sv.MiW, 3Dowl.90: n alb,>^to
^.^^

V. Davis, ubi supra: Ai/in';*v
:ij,j

Bou-e)i. 5 B. & C. 206 ; 7 D. & li. .0! „
3 V. Davis, ubi supra: Min"'>.'

Bou-e)i, 5 B. & C. 206 ; 7 D. & li. .08

Sec Reg. v. Justices oj Surrey, L. li

5 Q. B. 466

(h) Ex p. AVot, IB. & C.;26

Reg. V. ,

Trtwsei/y. (looday.

As to obtaining leave to .

to remove a cause ^from

Court, see post, j). 1503.

See Reg. v. C/iascmcre, .-...-. —
(A l'(twsei/y. Gooda!/,iUov.-l.W

As to obtaining leave to issue a w;

+n rPinnvG a cause from a Couu

lias issued to remove a cause fr

;_ Couutj- Court, see post ii. loOO,

90.

(/) See

Jiemoval hefore Judgment.

by tho 21 Jac. 1, c. 23, «. 2 bof
such issue or demurrer bo ''imf -

?™ '^i*"'"
,'"' ^''''nnrror loinod if

a,pearan..o of tin, dof./Hb.n °
,.

/"^-'-jtl'i" ^'- -ooksiC'tHo
beloroawnt of inquiry has W ov.t f

*"'° ""''" ""'^. P- loiO
by default (m):othJrwiL,iuoithoro"^fh'''' "^ ""-^^ «f

'^ Ju ignCt
in .such ti,no, the writ sha 1 no o rel 5oT '"'n''

'^ ""^ «" delivered
orollicer, and the i^nferior CV.urt n aJ'^^^.'S^^^^Judf;e or othcor ol the inferior CourtrStn "'°,9""'^o- If tho
time thus ]„n,tod, a j.rocedon.lo will issno 1 Vl. f^J'A'""

'^«"' *ho
meantnne the record has been filed iiThe V , f f although in the
As to when the writ is to bo lodged wfth i'l'

'""''" ^"^•
the removal of a cause from tho Mn\ - n P''^»Por officer upon
20a2I V. c. clvii. s. H, jwst p.ms^''^''' ' ^^^^t of London,^."

How oheijed and returned 1 Ti. ^n i
the effect of suspending ^li^ni.Sr^'tll^' ^'^ ^''^ " ^as How obeyed
defeiKknt in the inferior Court, immedi o v

/'^''^?) "^mst the and retuS.
hvercd to tho Judge or officer r,,) .ml 111 ^ "''^^ ^^"^ I'oing do-
.ithout delay (;,). Tho habcS^,SCV..° r^\"»"«t be obeyoa
tho defendant (if in custody

(7)), and bv vnf"^°^^'"^
^^ b»"eing\,p

which ho stood charged. The -ecor 1 ft ^if*"™"'^ ^^^^ ^^^^^^ with
writ into the Court above, but remn'^ "^"^^r* ^''^"ved by thia
The certiorari is obeyed by^uriinLti '" tl^«,Court below (r!
made up, and not u ^lore Ln c iK- onvT'- '^''^' ^'^^'''^
above, ni order to bo further Tirn,.,n,i i

'^"P^ "^ ^<-'. mto the Court
the particular circumstances ot^thrSe' Zlrt^« ^^' -2
ircumstanccs must bo stated specially in thJvn

''°'"/ ^^ ^^°> t^oso
fees for returning tho writ, see BattyJi^ic^\ a"£"ff'ocf

' *" *^°

Bail and Apjiearance after RtmomJ 1 a
now necessary to give bail in tho&C^S''^'''l'''^''' '^^^^^^ Bail and i„a cause from an inferior Court 4,/-^^^^ ^o^irt on the removal of nea •«.,!-„ '*:

('.")
I» one case, it was held it

ouk( no be delivered after an inter-
kcutory judgmeut by default, thoughmm not executed, see //V °"

viMium, Barnes, 221 • bu/ ^'^

jore recent cases, it appears to llavoten considered, that it may at u.Tv
^^e before inquiry. See^C./7

\ji) Lavnck ^. Bean, 3 M. & W.

or

oi;

l^i^^i'S-iofet
^"As'to "serving the writ when

id iSfS/''" ProeeediLgs

,= 4<.nr.,l to remove a cause from ,. n ,,!,''"'' 9'?i'>-ranon iucliee:
^'' ^- t ii., Tidd. 9th ed 41 '^-

fe v^ iV«M..^, 2 Burr nlf:
"y'''v,Z«ns, ODowl. 183,

jgi£)Seei?.^^..e,„,,/,^_^^^^^^3jj^^_

W See ante, p. . 5o8.
3.(0 Ia~,acharl, y. Baldo, I Salk.

PPplieation"^ the canTo'f'
"1"?" •''"

1" the return was X^' ']" on»3mou
PhedbyaffiS'^^^^'^'ltobesnp-
j,^W See the forms of return, Tidd's

c-cMi s i-8.^^-'^S7;20 & 21 V.

377?^''"''"''^-^««^2IL.J.,Q.B.
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Part XV'- 1.

Ai)i)oarauco.

Several defeu-

dautB.

Quashing writ

of certiorari—
procedeudo.

Rtmmal of Citum from foftriur Courts.

nistrator is not l-oun-l to Ru.l special bail wluro a cause is mmnv.l

'Tu'lko'SmirSSo action, tho defonaunt nhould ...,...

avvoJ^coihm-.-I>.<,ross the form of upi..>ru,icr, un,l a.nrr
, („

T'rrUa^drltnrn ; jik the su.ne at the proper o#.e .nu ,.. «o .e

tihrXihtifs solicitor or uumt of your hnruuj done so [a). k

Muff o,, at ,„nj time, ofUr the return oj the wr, {h) eu,n,»Uhe

Sldtoupvear, by ohtaininy, from a Jud.je otMrsnn

othorwiso a procedendo may bo awarded (<<).

On,nhin<i Writ of fertiorari-Proeed.ndo.^-'Th^ writ of aTtioruri,

if i h s ton iBmiod whoro it would not lio((.), or it it be ,ms-

ii^ctoU / 'or otherwise bad in point ol aw, may 1- ;iua>hn l,y

[l r!,}/ r ., Jud"o(</), and a in'ocwlondo awav(lr.l(A;. lint, it

ho wS las not be n rotiu-nod. it c.annot bo nuasho.l bu, . .up.r-

2d.:« will bo awai.lod. And, tl-u^tho pities oj..ao

Wlicrc ap-
pearanco not

entered in due
time.

IS, IIKIV

certiorari is directed, and in whoso kocpmg tho r.

obiect to n ako a return to it, on account o an m nnuahty .u the
object I 1' ''^ havin- in fact returned it into the Court iilxive,

;rS\.l o<^tion S bo taken by third por.ons(0, Tho IVuit
no sutn "UJ* *•

Y . , -^ 1 r fi.^jn the udmissiou ot tho

r was absolute for that purpose in tho hrst instance / ,

.

n the dot°ndant do not enter an appearance within the ti u

liimUlbv the rule for that purpose, tho plaint-ft inay sue out n

Z laid., n). But if tho appearance bo tibnl atter tl.e expimtioi,

thrnlle aid before the procedendo is sued out, it seems tlu

procedendo cannot bo sued out afterwards {n).

(z) r,uje V. Trice, 1 Salk. 98

;

Bac. Ab. "Executors and Admiuis-

*''t"Aee tiiefonn of tho aprcarauce.

Chit. Forms, p. 803; ami of the

uotice of haviug hied it, Id. bee

''^S'S-v"W."., Barnes 90.

(,.) By R. 115, H.T.I80V' Rules

to appear in causes removed from in-

ferior Courts shall iu all cases bo a

four-day rule both iu t.ms and

vacation." See the form, Chit.

^"J^'tT.: GokUtein, 7 B. & C.

505 ; 1 M. & B. 305 :
Jameson v.

Schonswar, 1 Dowl. 17o.

(c) As to quashing a writ ot cer-

tiorari issued for the removal of a

cn,.«e from a County Court, see post,

p. 1560.
'

{J) 2 Atk. ;U8.

(11) See R.\•.^rln|lJr.1\ L. J.. M
C. 'i'il. It seems from tliis cuso tliii

tlio Judge may grant tlie mit on u

ex parte application, or rw[uiie

summons to sliuw cause.

(/() 2 Atk. 318. And sue bay. Rc]

18G. As to quashing a ^vrit of wi

tiorari issued to remove a cause fro;

a County Court, see post, p. loliG.

(i) Jkiiiiits v. Hii/lijis, i ! J

199. See 3 Bowl. 3.>.^ 11. As

iimendiug the writ, see Iwicdt

llrealun, 3 Dowl. 321.

(/,) jMiidcHS V. Shul, 3 Dowl. 9(

(/) Itiiffniun V. Tltoniifdl, 7 I)o^

(m) See B. 115, H. T. 1853. sui.

"'(/') See Johnson v. WaMfC, 4

& Aid. 535, a case of svccml b

And see J/'W'"'' "• -S'''/''"'"''' » *'

533.



•om fii/erivr Courts.

lal bail •whcvo a cause is i( nuiv 1

,
the dofeiulant nhould ciitir ;iii

m (if iiiiiKitrinnr, and n.'uKj' i((.,

d the jiri'per ojjire, uiul (ji''". ni,th;

of your hnriiii/ donr Mi[n), 77,.:

e rtturn of the irrit{li), fiDnjul ll,(

from a Judijv. nt Chniul'tn, n/i

'eftiiiliiiit (ijipi'drs irltliiu four ihui^

31-0 bo sovonil dcfi'niliints, innl tlio

poiu'iiuco luiwt bo liut ill Ini- all,

ivardod((0-

/•o(V(/c»(7().]—Tho writ nf rfrtinravi,

vould ii<)t lio((), or if it bo iiiis-

poiiit of biW, iiiiiy be <iu;i>hi'illiy

jn'ocodondo awarded (A), liut, it

t cannot bo (iiiasbod, but u >uiirr-

tbougb tbo iiartics to whoiii tlio

•hoso koopiuR tbo rironl i-, may

account of an infoMuality in tho

t returned it into tbc Co\ut aliovi',

1 by tbird pers()i,s(/). Tlio C(.\irt

9 cioar from tbo uibiiissidii of thu

tantamount to it, that it bas Ikcu

of delay (A'). "NVbcre a ilcfuiiilaiit

certiorari instead of a re. fa. In. ox

o step bavinf,' been taken nii it, tliu

so in tbo first inr^taiice,;/;.

iv an a])pcarance within thu tiiiio

ii'poHO, tbo pbiintilY nmy sue "ut a

earanco bo fib'd after tlir exinratimi

3cedendo is sued out, it soems tho

if'torwards (»)•

(v) Sfo 71.'. V. ^r,t!|,Jl\ 21 L. J., M.

C 'i'il. It sc.'cms from tills ciiso tluit

\\\Q Jutlge may {.'rant tlu' writ on im

ex iiarto applii-'atiou, nr mjuiiu u

summons to show cause.

(/() 2 Atk. ;il8. Aud sec Say. Kcp.

ISO. As to (luasliiug a writ ef cm-

tiovavi issued to reumvo a cimsy trom

a County Court, sec post, p. loliC.

(i) Jkiiiitts V. r/i/llips, 4 1. li.

199. Sue 3 Dowl. 3'J.\ ii. As to

amenaing the writ, seo Uirtll v.

Jlnrdoii, ;5 Dowl. 321

U) JmiiiIi'Iis v. siiii!, 3 Puwl. .-.

(I) liiiff'mun V. T/iuniiciII, i
Dowl

0") See R. llo, H. T. 1853, supn Form,,
p. m.

'(«)"Seo JoliiisoH V. iralkn; i 1

& AUl. .W."), a ease of special ba

And see ll'ili/ins v. Stcplnw, u hat

533.

flnno,;,/ l„f,„., J,„h,meut.

\ proeeiloiido mwv i-^im „.t, .

. i' * y '•^'"'" when ,^i)oeiiil b,iil

'^^^ ,^'^>-^^ ^i^lt'l^^T' '"''^''''^ '^''''''proceduiuh)." Also, it'

tho hahoiis or oortioruri ciivmiK*,,, l'

•^'--^' "> meir z'ottirn ^,^

that the ...t ou,ht nJt'io' r;;S':^;'r''^v'v-'HKo
u\vai(le(l(;/). "" '•''•'Uoa, u I'rocodoudo will be

'"'T'
''"'.".''•'<

('/). <tlreded to thtthemto i,vtH'ee<l in theartio,]''''''\/''i
"'""'/'''''"'• Court, Cdiniiinioll,,,, T<.= •

»*,ii„ i„ ti,„ i„,„,,i,„, K;,,v,''i't
""'" »'i" i!..'..!.,. ,,,!;

=(?" °'^'''°'»'""™* '^ --^"Sk^rA^i^^ s,rs-
deudo.

I roceediiiga after lh'moi;il 1— \ u^. i-i.

into tlio Cotirt above bv certimiJ ^^V;""° ^'''^ ^-^o^ rcmovo.l rrnn.. r
procmliathoaetiouorlf^^iriiSs^f"^'/''y l''-"ti'^' >'^ St^SlX,
nut 1.1 such a case, nonj.ro.s hiui M K ,1 .1, i^-"

''^''^'"'^'"t eot.lii
ot iiesomode of m.iovul is any day nve i k'h''"'^''

•'• ^^>- ""ither

"'f, I Dowl.. X. s. ,333
V.

a case

11

boforot,,eM,,oV.,cWtr'Wo;
i'loceduro Act, lsi>7.

-^""""i

..(rt 'Sue //V/TO«, V. C/crlce, Car+>.
';.'• -("/"' V. /'«„.,•, 2 W Bi Kicio-

7/vte' V. 7/o/.«/„;,;' g't. "iT 7G0-

(yj hoc torn of proccdoudo, Cliit.

t)ow

iti.i

«/7AW,4B.&c.G19;7D &RlW:.A„m*Av.Av.7,,oA5X.i:M:

(0 /)ffr,V',v V. Jdlile.'l, 1 T 1{ 'jT')

^vhero,^.r«,.,Ac:j^LE



1662
llcrnoral of Cansvs fmn hjhior C6iirts.

Defence, &c

Costs.

Affidavits.

P.., xvn. ^c„t 0. cWm before m^Z^JTS' a ^S,S 'Vr':;M objoclioi. to
'1"J^'',

'"''",3m tho Court bdow. pt,,.

"Th6°'tSmo lor plo.ai.ig, discowy, &« and tho ,ubso,iuo.,t pro.

ooodiag., a« tho .arao'^^^/^^^'^ i„ „„„„d ,>,„„ ,.

nmivt below shall bo costsm tbo caUKO. Sect, o ol too . .,»,(, i ,„„(

Srf, 1807 («««, r«l. 1, p. e»0), applies to aotioas romovcd Lvov

''lHlo\,l.iati«P>«c,asthe,„oc-^^^

E:S:affld'i«rino"sod;;'£ sup's.- Co„rt ^.y U i..iuH

in the cause {d).

(h) Removal when Defence or Counterclaim beyond Jurisdidlon uM np.

Sects 89 and 90 of the Judicature Act, 1873 {see ante, pp. loll lol3)

confei on certain inferior Courts tlieroin specihed power to entcitani

?11^T"%Slo''ofnt/.lS«.e.40^.1873, .t is oicted

that xvhero in any proceeding before any intenor Court any
that ^^^^y°^ "\, , „/i„;\j,

(,f the defendant involves matter ljey<iu(l

Pourt n- to any Division thereof; aud ui such case tho reronl

^-'i r#!hf?irssrth^'S"nif?^

s .'^^taSc:;^i-!;>"artu

Iligh Cou^t, and in the matter of the cause in the uitonor Uuit.

(c) Itemoval of Causes from County Courts.

n„ Certiorari.-]-A. cause may bo removed from a Countv Coin

by1'^^S of ciLrari subject to the limitations mentioned m th

Eemoval when
defence or

counter cliiim

boj-ond juris-

diution is sot

up.

By certiorari.

Barnes, 345, As to tho form of the

conimeucement of tho declaration

after tho U. of M. T. 3 W. 4 see

jMd V. Grnnt, C N. & M. (0, 4

A. & E. 485 ; and per I'lilttsoii, J .,
lu

2 b. & L. 625.

(v) Gmin V. Moc/iciirj/, 1 Wils.

lll-.Boiverbunk v. W(dker, 2 Chit.

Eep. 519. ,,

(c) W<l<ttt V. Fvn.!<, 3 Salk, 45

per Cur. : Jlourrbaii/c v. // id/'cr, 1

Chit. Ilep. 519.

(ff) Id. See Umitli v. /«'««,

T K 752.
"(/;)' i'(7/(r.f V. Hreslaiicr, 1 Q, B. 1

438/40L.J.,Q.Ii.l0l-

(r) JJrtocv V. /( dliams, U iJi. J

550; 49 L. J., Ch, ;!52.

(rf) iV««/r.sv. J;7f/.s91)™-
f^

iVm» V. Vest, 5 N. ct M. 291,

A. & E, 405 : 1 H. & W, 10

(,0 J>wi>..\\. N, 1870. 12; B>

No. cdii. Tor im iiusmnrc wiif-re t

order has boon nii.clc, ^^^^'f'l



jni Ivferlor Courts,

is entered. There is, it sf(.lll^,

cliu'inj^ in a (Ull'ercnt loiiu ot

cnccd in the Court below, pi,.-

action (y), and not for a lai-.r

ry, &c. and tho subscciucnt pro-

ary cases («).

"'if a cause bo removed fmm an

1 in the cause, the costs in tlio

luse." Sect. 5 of the ''(ivnt}! ('<.iiri

iplies to actions removt'd by ci i-

procecdings are rogubited by tlio

). After the cause has been vo-

.0 superior Court may bo iutituk-d

zrclaim beyond Jurisdiction is sd up.

e Act, IS'3 {see ante, i^l^.
1j12, 1J13)

;horein specified power to outcrtiiiu

-,1,-:— (- 4-^ onvf.iin Tostrictioiis, aiul

bSS4 [nnte,

subject to certain roii.i»v.i>,....,

i of the Judicature Ad, 1HS4 [lude,

'udicature Act, 1873, it i^ enacted

' before any infeiior Court any

defendant involves matter bcyoud

shall bo lawful for the lliRli (.'ourt

f , if it shall bo thoujiht tit, on tho

)rocecding, to order that tbo wliolo

such inferior Court to tlic ni!,'li

eof ; and in such case tho record

nsmitted by tho Registrar, or other

)urt to tho said High Court; inid

continued and prosecuted ni tho

een originally conimeiiced theniu.

Icr this proviso should bo mado by

nbers, and not ex parte (c). Tho

tho Queen's iJonch Division of tho

)f tho cause in the inferior Court.

sea from County Courts.

y bo removed from a County Court

to tho limitations mentioned m tho

Jiemoral hfore Judymenf.

Coimtv Courts Acts f/") A. fn v<., •

^^^^

land, m: 30 cfc ai V. c. Ijo , ?,
^om"Ving an action for recovery cf Cn CXyytv

jnd,mont of a County C.;',;;' .ItJ £ ?ri S ^\''' ^'onrovinl/a
'

^""'^^^I-
ofox-onition, see post, n. un tiio High Coiu't for tho puri.oso
liytiio 9<t' 10 F. c. !)j s <)() " \r^ i

•
,.

hohien un.lcr this Act shall "be amoved o!"io^"^T^ "' ^">' ^'''''''t ^^-''''^'fments
Court uito any of her Maiestv's s,?nn •L r

™?™^'" ^^'""^ t^^o '^aid ^'^l'v<^tiu./(,,)

writ ..r process, imle.ss th^ Kht
' ,^?,™' ^°"';^'- ''^ ''°^'««1 h' any

^"

ol. (A), and then only by leave ofa Ju go ofone ^y';?' ^'^f '
^^'-^

Courts, in cases which shall appear to H,o t
/.''° ^''"^ superior

ouo ot the superior Courts, aX ouiS f

"'^'^ ''^^° ^'^ ^rLl in
costs, giving security for debt o^er f? "V''

''"' ^" P'lyuiont of
he shall think fit"(y). ^ °' ''"•'^^> ""' «ueh other (») terms as
By i;j ct- 14 r. c. (ji s i(i << Vn 1

tion, given or made by any Judcto of a (W,f ' T^^'j
'''' ^^otermina-

or matter brought b'eforo^ him oi poi^ i "Sl"^^^ "^^"^^^

removed by appeal, motion, writ ot' ciTor L,f- ' •'"'"'*' ^^'^^^ ^^
mto any other Court whatevorsave an 1 o'v?.f f "''Tf '

°'' "thorwiso,
accordnig to the provisions hereinSroienfP* 'l^'^t.

"^""^^'- ^^^
certiorari is not taken away by his sJZn !^T'^ ^t^- ^'^^^ritof
13 less than or exceeds 20;.; it^Ieavos tho "' f/^f'

"^'^''^^ t^^° ^^^^
by cortiorari untouched (0

*^^ ^'^^^ °^ romoving a cause
By the 19 ,£• 20 V. c. 108 9 'i^ « a

County Court for a claim voi Sr'eeat^! T 'T'''''''''^ ^n a
wntoi certiorari into a suporioi CoiSf .V, T^^ 1^°. amoved by
a judge of a superior Court shall rW f T^ ';",P°"«^" ^'ourt, or
shall bo tried A such superior G)urt and if";?.^ '^t'

'^' ^^"'^^
for such writ shall give securitv cT( + i

^^° T^'^^^y applying
the Musters of such supeS Srt ^V.l ',« '-^PP^'oved of by Sno of
and tho costs of tho trial Lf 1 ' v ^° ''^i^ount of tho claim
further assent to such terms ifanv'as^"^ "' "^^ T'" "^^^^ 'S
shall think fit to impose.'- ^' ^' *^'° '''P'^"°^' Court or Judge

aslltSing'sotritl^C^^r'-^l theplaintif? shall claim
claim a sum eSceeding 5/. an/ the'T f V'V^? ^^^''^"^"ft' «1^^"

Sec 6'wiV/i(a) U.
T. K. 752.

^ ,

(li) I'Mt^ V. Ihrshimi;

438; lOL. J.,«. H-101-

(() JhiHcn V. // ilhtimn,

560; 49L. J.,Ch. li.V

7rO '>w«/,',;'v."y/'ic/,-.v, 9 Dowl. 4S9

'<r,-(« V. Ipsf, h N. i: JI

.t05:'riI..tW.WlA. &E

]So. Cciii. 1"'

order Ikih Ihhmi m..^.^,

SU'fcns, 44 L. T. 079
:
-

w. N. ih;

ir ill! instance

iiiiKle, see

/) See Symomis v. TjinmMc, 2U. 0,33, per Cur. As to removiiiff
auactiou of replevin from a cZntw
Court, see ante, p. 12G7.

"-"""ty

.,
['^ A^ *? ""^ tuactmouts ou thisjubjectm the Mayor's Court Acts seo

James, (>
?ost, p. 1508.

"""Acts, seo

n) f" ^f: ^- ^''•«'". 9 Ex. 503.

'7nt.e^SvS° "^'^^^ °^ ">^

l.^iy,«..v.7/V«/,,,«^20L.j:

1 Q. B. D.f

13 Ch. D.

' t

291 ; 3

12; Bitt

L' wlit-re t)

W.K. 'ili-

«5 ir

(w) As to tho mode of sivinir suchsecurity sco sects. 70 and 7 ff thkAct, ante, p. 1530.
" '^ oi tms

(") As to tho mode of ffivin" suchsecurity, seo I!) & 20 V. cflOS^ss 70

ddut se^ks to remove a cause uudorthis section, and teudors to tlie regis-trar a bond executed by liimself and
tvyosau-etics, tho reKisLu.'s dutytonly to inquire mto the sufliciency ofthe sureties; and ho cannot refuseto receive the bond, on tho groundtlm the defendant, by law, if in""-

^^IV! ^;i"^'-'"t'"g a valid bond:

t«., 1 B .y S. C7o; 31 L. J., Q. b.
I. In this case the dofeudiints werea body corporate. ' ncit.
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Part XVII.

Removal of Camc^ from Lifcnor Cotn-ts.

4. i„^««r1 null fhe costs of trial in ono of tlio miporior Courts
amount claimed, and the cjjs^^

the whole the sum of l.-,o/„aU

°/nSh"s "h CoufrSt in any such action shall bo stayed

;

lif in an such action the defendant do not object to tho same
but It in >iJ «

couutv Court, or shall fail to give the security

being ni''''\,'^J ,V ,^,,;Hr poL^^ dispose of the cause iu the usinil

^^^i't S^cIfXJjhlSt in'such action shall bo a ...ti-

waj ,
ami luu ^^ j

ti,n «,,;( to nrevont the operation ol anv

SltrXSSn'lpSLZJ t lucli claim. S>rovaled that

stamio Ol 111"
. 1

i
i-,v(.v(>Tit the removal ot auv rau.so

r'^^TtJ^ZcW byt S: ^ SSrai?^! the cases and subject

{oTho^oXtSnsin aiS subject to which such cause u.ay now be

removed" ., ,.-->, g < A defendant intending to avail

V^l 't/tt;^S)w;r -i^n by section 15!) of ' The County Court.

^"f il-. -toob cctto'ai acti^m being tried in the County Court,
Act ISjO, toobjccrto 1

n
intoution to the

uVinll mvo notice neisonauy oi uj ij"-!-
"^

, ,snail feivc lu 1 1 ,.,•,.. M 1 ^^, jjiyy betoro the return dav,

S^Sg to'£ S'^^wl^Jh In^tho siiedule ; and shall there i

atcoroing
\

. , „,,„p„scs to be liu Biirrtks. or state

S"? h. .h,;u fail ,„
i^,™*

~'4« ™
f ,:r.;.':rs

^ 1 T,,,i.v,i iliorpof of a rule or summons to stiow

Courts, <Z^y^^^^t1v jilSion should not issue to

'T'^ 'fiv.U shall itWperior Court or a J -Igo thereof so

diS^opci e as a stay of prJceodings in the cause to whuh the

1^^ nio^ffl relate until the determination of such rule or sunmions
same shall laaieu

„i. judge shall otherwise order; aiul

cim-t or a Ju.lS.1 tlioroof b1.»U have maJe some onkr r..l«clai

J;¥,tc t

"
J. Sfc-c of llio l-'""»'y Court may m li» 'I'"*™' '»

"Tilllt «i™' *^^ ""-" ""=' »"« "'"-" ""'"'"" '"

"'lly'soot. 44, •• \VIion any ™i«rior Court or a Ju.lgo tteoof .li



;i) Tnfirior Courts.

iivl ill Olio of tlic miporiov (
'ivarts

tho wliolo the sum ol' l.'id/., all

any such action shall ho rrtiiyoil

;

iidant do not object to th.' sump

:)! shall fail to givo the srcuvity

lisposo of tho cause in tlio usual

in such action shall he a siitti-

to prevent tho operation ef iiny

to such claim. ProvKk'd that

.•event tho removal of any rause

jrtiorari in tho cases and subject

3 which such cause u.ay now bo

" A defendant iiitoiulinf,' t(i avail

cction ;J9 of 'The County Courts

boinj,' tried in the County Court,

ly post of such intention to the

clear days before the return day,

;i tho schedule ; and shall tliureiii

)osos to be his sureties, or stiito

money in lieu of givini^ serurity,

h security or make sui'h deposit

fail to ^nve such notici.' of liis

10 shall not be entitled to object

junty Court."

ao granting by any of the superior

if, of a rule or sunnnons to show

)r prohibition shoi'.ld not issue to

urior Court or a J -Ige thereof so

eedings in tho cause to which the

nination of such rule or smnuions,

Judge shall otherwise order; and

hall from time to time adjourn the

ay as he shall think tit, until such

r be made ; but if a copy et' such

erved by tho partv who obtanicd it

the Eegistrar of the ( 'ounty Court

Ixed for the hearing of the cause,

t may, in his discretion, order tho

summons t(j pay all the costs of the

shall think tit, unless the superior

. have made some order respectiiii:

of certiorari or of prohibition ml-

ty Court shall have been granted by

•hpreof. on an ex parte application,

diall not lodge it with tins Uegistriir,

party that it has issued, two cleiir

hearing tho cause to which it shall

- Court may, in his discretion, order

rit to pay'all the costs ot the day

Ilemimd before Jadyment.

nt to pay au lue eut-u-> v. ."'".,•' vi) ] 'iiiit<m\. /»/«•(», W.N. 1881

think tit, unless the superior Cour C2; Bitt. Ch. Cns. i;u.

3 uuiue some order respecting
^"^J,/'' ^-/'

^^^J-";.

21 L. J., Ex.

.erior Court or a Judge theroof .hal|
^^^

'" wheuacau^u canuot in gone-

re refu.'icd to grant a writ of cnrfinrnv,' ^,. ^i i -i •,•

Iressed to a Judge, or suel S lo oi or,l . Z f J?™ '^^^^lon to bo
tiou is specified, n; othe s , ,t;" , ni' .

''' "l*¥ 1'^?* preceding

ha\

section is specified, no other superior Court or 'TtH"fr..rfr ^''^'^''^^'IS

grant such writ, or rule, or order- bnf ., Vi •

i
"^ thereof .shall

the ri.'ht of appealino.' f ,Z tho al^f 'I ',"'"V^
''^'^" '^^'^''t

superior (-V.urt to the t^ourtSsolornr^^^^^^^^^^
^^^° '^,"''»° "f t^°

being made ^r such writ, or rlr^/IS ^^ "ZTS^'^'^'^
Couit or .a Judgo tlicToof, on grounds difforei
which the first apidication was founded "

That diliicult question

1565

Cir. CXXXIV.

;ation

superior
from thoso on

Wlien certio-
rari will bo
granted.

........... -,. ..... vv.,.^ai^.auL, » solicitor tJiat (ii

would arise, tho Court refused to niMsli flm ,.n,.f
'

• \^ % '""

atlidavits of tho plaintilf's solicJtoi Sre t f
'"'' * '^\'?^ ^^'^

(iuestions of law would arise M Ii th' ? L '

i

'"°'- ''''"^^^^^

a jury, and it bo made ^^io^rT^'t^^''"f }''''^'''

cannot be obtained within the limits dftoCoLf p^^T^'''^ ^^''^

rari may be obtained (p\ Cases .fforJb.^fb^
"'^' '' ''''^'°-

Cnnvn will bo removed on o a p tloii ofT^ "^°

Geiiei.l(,;) A plaint cannot bo remXd t "L t^o^Zi''{^such tourt would havo no jurisdiction over it wEi emov rVUnder the Lmp oyors Liability Act, l««o (43 Tuv ^ i'^l'whicli provides lor tlio removal of ncfinna n«, i
•" V'

County Court (sect. C), it has bSi SLrttrneXr'tho'L? tEl?the action involves questions of a toflnnVni ,.i. , T •
'^""''

an intricate scientific inq irv lor t o 1 ic '.f'
""^•'^^-'^'tating

been lirought in the lligli Court rosnect n^ fl
''''•

'"'^V^'^ ^'^«

.sufficient reason for thl) rem va or o actionW '^f
Court (,s-). Where a justice of the peace MvllZ ^T'^^
County Court for an\act done in tCexecuton of hi ^T*^ "/

'^

given notice under tho 11 ,f 12 V c 44 f nVl.;: v i?' ^'T
..^-.>od in. such Court, he is not ^^it;i\olli^\S''^ ^.irari intojho superior Court (if).

^ '" ">

he sued in

ccrtior

The apidication for the cm-tionAYshould be supported bv in nfTidavit, which .should bo intitulod in tho Court to wl, ob ,> •

i i

Ik. nalui« „( ll,,,„, tl,„ cl rt Xi, t ; ^.^t rtl™''/'' "T'-
"°'

AfJidiivit in
support of ap-
plieutiou for
certiorari.

(m) Sec Uioif v. The Great Northern
h. ['o., 2 I'r. Rep. 208 : Lo,i,/lwttoiii
V. Longbotluni, '22 L. J., Ex. rf

(o) lUrsM. tni/iiniis, 21 L. J., Ex.

(rf See Siimumh v. Dimsdale, 2
Ex. o;i:i.

'

i'l) !'/'"rl">iv. TJ'im,i, W.N. 1881,

ral bo removed from an inferior
Court, SCO ante, p. i:,.-,(i.

{») MiuHhiii V TliaHie.'< Irnmrork.^,

£-ifti9'";?L"T^i,?= '' ^- •^'

(/) /' extoii V. Sneiiil. 20 L. J., Ex
101. heo ante, p. 1042
00 I'arkn- x The' IhMol mid

T r r^'x/'^"/"'''™" V- ^yonwck, 19
Li. J., Q. B. 307.

19
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Paet XVII.

The applica-

tion.

%Vhat terms
imposed.

Service of rule

or summons.

Service of

order.

Appealing,
&c. when ap-

plication re-

fused.

The wiit of

certiorari.

Quashing it.

Eemoval of Causes from Inferior Courts.

law were likely to arise, antl a discretion is given hiiii l.y tie

Act (x)

Tlie application for the certiorari should, except under pivticukr

circumstances, be made to a Master at Chambers ,;/). ilio appU-

catiou in Reneral is made ex parte, without any notice to tlu> otlior

side (A Whore it is sought to obtain a stay ot proc(H>din,i,N, a

summons should bo taken out The Master, upon grant uii^ tlio

writ will impose such terms as he thinks proi)er. it the crtKnun

will stay execution for a considerable period, ho may ohIt tho

money to be brought into Court, the costs to be paid or s,;runty

ffiven for tho same, or the like («)• If the action is lor a dauii not

Ixcoeding ol., tho party applying for tho certiorari must in all

cases give security to bo approved o by one ot the Masters ot ho

sunorior Court, for tho amount ot the claim, and tho costs ot tho

SlSl, not exceeding in all 100/. (19 .0 20 V. c m, s. JiS, ante

V 1J();5^ As to the mode of giving such security, see ss. ,0 and ,1

of this 'Act, noticed p. 1 J30. As to directing the rule ur sumuions

to operate as a stay of proceedings, see IG & 20 V. c. 108, s. 40, ante,

^'
When a summons is taken out, it should be served without dday.

As to the Judge of the County Court ordering the party ai'plyui.i;

for tho certiorari to pay the costs of tho dny lixod for the lioann-

of tho cause when the rule or summons is not served two v.knv

days before .uch day, see It) & 20 V. c 108, s 40, ante, p. lolil.

The order for the certiorari should bo drawn up and served

without delay. As to the Judge of tho County C.iurt ovdermg

the applicant for the certiorari to pay tho costs ot the day tixed tur

the hearinn- of the cause, when the rule or order has been obtained

ox parte, and has not boon lodged with tho Eegistrar of the County

Coiirt and notice given of tho issuing of it to tho opposite party

two clear days before such day, see 19 & 20 V. c. 10«, s. 41, tink,

^'
As to" appealing when the certiorari is refused, and as to making

a second application for tho same, see 19 .(• 20 1 .
e. lOS, .'. 11,

ante p lo(il. It has been hold that tho appeal to th.^ (.ourt

fron'i the refusal of a Judge to grant the order nisi for the issue ol

the writ must be made on notice of motion and not ex ]);u to [h].

The writ is dated as of the day on which it is issued (c). It ii

made returnable on a day in the sittings (</). As U> tlio lovni o

a writ of certiorari for the purpose of removing a cause Irom ai

inferior Court, see ante, p. l5o7, and as to tho issumg ot it, s<e antt

^^'it'^tho writ is issued where it does not lie, tho Court will quas

it (e). As to quashing a writ for the removal of a cause Ireni a

I

(x) GoMhigv. Caitdwcll 2 Tr. Kep.

176. See R. V. IMgen, Cox, Crim.

()'l)
Jiobcrtsmi v. U'omack, 19 L. J.,

Q. '13. 307 : liowcn v. Evans, 3 Ex.

(z)- Symonds v. Diiiisdale, " Ex.

S33. . „

((/) Seo Si/nn'mfs V. Dim^i'.'Hr, ^

Ex. o38, per "Cur. „ , „ , ,
(A) Apps V. Smith, 28 Sol. Jour.

(() Ord. II. r. 8, ante, Vol.

p. 220. See Siimomh v. Jhmi^ih

2 Ex. 033 ; Ti.ld, Olh ed. 103.

{d) It sncins tliat ww tin; writ

tested on tlie day it is issued {OvA. 1

r. S, Vol. 1, p. 220), ami is iiia

retunialjlo ou a day certain lu t

RittiiiKs.

(() Soe-Ztov. //'i7/(«w,v, 21L.

.

Ex. 24.



mi Inferior Courts.

liscrotion is givon him liy tho

sliould, oxcopt untlor particular

er at Chambors (?/). Tlio ajipli-

withoiit any notico to the otli'.T

jljtaiu a stay of proc('oiliii,ir-<, ii

Tho Master, upon grautin;,' tho

thinks proper. If th(^ ccrtiDrtiri

rablo period, ho may ovd.T tho

tho costs to bo paid or scriivity

If tho aotiou is fur a fliiiiu imt

y; for tho certiorari nuist in nil

L of by ono of tho blasters oi tho

f tho claim, and tho costs of tho

19 & 20 V. c. 108, s. ;)8, Hide,

ig such security, srr. ss. 70 hkiI 71

to directing the rulo or siuuiuons

3, see IC ifc 20 V. c. 108, s. 40, iinte,

it shoukl bo served without delay,

ourt ordering tho party applying!;

of the dny fixed for the iioaiiiij,'

ammons is not served two clear

V. c. 108, s. 40, (ink, p. l.J()4.

Bhould bo drawn Tip and served

JO of tho County Court ovdcriii;^

pay the costs of the day lixcd for

ho rule or order has been obtained

I -with tho Eegistrar of tho County

isuing of it to tho opposite party

, see 19 A 20 V, c. 108, s. 41, ukh,

orari is refused, and as to makiiif;

,mo, see 19 .( 20 I', r. 108. .<!. 41,

dd that the appeal to the (.'ourt

;rant tho order nisi lor the issue et

'of motion and not ex ])arte (M.

ly on which it is issued (c). It is

.0 sittings {d). As to the lonu of

poso of removing a cause from uu

and as to tho issuing of it, sic ante,

doos not lie, tho Court will (piash

or tho removal of a cause from an

(f) Ord. II. r. 8, ante, Vol. 1,

p. 220. See Si/iiioiii/^1 v. Duiixikk,

2 Ex. ;m ; Tidd, yth cd. -m.

{<!) It se(!ins that now tlii! writ isr

tested on the day it is issued (t)rd. II.

r. 8, Vol. 1, p. 220), and isnuide

retuniablo ou a day certain in tlio

{c) ISce llccs V. miliums, 21 L. J

Ex. 24.

Removal before Judyment,

^:X S?iSr
""'^' P- ''''' '^' - *° --^ing a procedendo.

Service of tho writ upon tho Eoo^istmr nf fi,„ r< x .

,

upon a person acting a clerk at "u^lSJof'l r::!^^;^^"*' ']
serrieo on the Judge

; though wdiern tho w,.;f i

^n'""'^'- 1« f,'ood

Judge's knowl,3dgo until uffor the n.tn, ,w '^T
""''^ """^^ ^o tho

to rulo tho Jud|o to return the wSV^^^^^^^
attachment agai.tst him in the fL? ustan o f n aTo^,

'"^' T
in general of obeying a writ for tho mnnal of .t ^f

'"°^^°

inferior Court, see autc, j,. icyj. Asto tho cost o^ TT^ '""^
V'

certiorari, se>' Unit v. J'rL, 1 Q. B.B.m. I'^turning tho

The proceedings in the causp ortm- v'n,„^,!,i

practielof the Court int^S^^^Z^^^^^'^^M the

ceedmgsm general after tho removal of a on ^i" f , ° "'*!. ^'™-

Court, see ante, p. 15G1.
^'^"''^ ^^"^ '^n inferior

In tho London Small Dobt«i Apf fi,o,.„
•

provision to tho 9 .0 10 K c 9^. 9( onlv it"'
'-'"'^'^ ^^""^'^^

''No plaint entered in the CWun/./tr^ ''"'•' '?"°"'^"'' ^hus

:

authontv of this Act, or by thisTt dW Ll \ i ^''"^'^r?""^
«^' ^y ^ho

shall 1)0 removed . .

^ " ^t 1 5 M^t ? "'"tinued therein.

is also - the Lo,Kl.r Act a similar^;;^^::^ 1!^:^^^^,?-
VwhiSV ct^/ bouSr tLt Ac^: '? r\ "•

''. ^^- ^i;

London Small Debts Courts.
^^"''^ *° '"•^^^^'^'^ ^ho

Act, 1807(150 ,fc 31 V. c. 142) sect 1 '• \ii
'^

.
<^i>unty Courts

whore neither tho value of tho 5nd. ton. f'""f
of ejectment

nor the rent payable L respect "£00^X11' °' l^^j^litaments,

ands, tenements or horoditanient n di.sp t" I'^r tt r^ t
° °* \)'

in respect thereof, shall exceed the 8unS 2o/ iftho v I
^'''^'''^''

casj ot an easement or licence, where neither tho Si,!.
'

'
""' '^

rent of tho lands, tonoments or hero itaments iiV
"?'

'i^"'"!''-^
the easement or liconco is elaimo.l n • . li

'^"^^^ "* ^'i^^'Ji

to lands or lioreditaraeXof m-nntor ^^ ? ^'"i"""'*
^'"'^ tho title

(/) JlfMbmi/v.Ji'eiJKim, 20L J
U-li-fS- An attaelmient will Ho
nfiiiiust a County Court Judge for
(isohpy,ug.....-nt nf certiorari: seo
Jl'lllf/nlKV. JUuiitki/, 6 Ex 88 It
imiy be questionable'wlietlier a notice
to rotuni tlie writ under Ord LII

1567

Cn^CXXXIV.

Service of
ivrit, ic.

Proceedings
after removal.

London Small
Debts Act.

Action of
ejectment.
Order for trial
in superior
Court of action
of ejectment
commenced in
County Court.

betl,V'',n*''^°'-''P-^l^'^^-""'^lnot
1

the proper course
; but it ai.noaradoubtful wlietlH.r that rule ii ,^teonfiut-d to writs directed to sheriffs
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! I:

No cause to bo
removed ex-

cept l)y cer-

tiorari or order.

Causes uudor
50/, not to bo
removed ex-

cept under
Judge's order

or ou security.

Writ to re-

move causes to

be lodged
within one
niontli after

service of

plaint.

Foreign at-

tachment not

to be removed
after set down
for trial excc\)t

by express

direction of

Judge upou
terms.

No cause to 1)0

removed into

superior Court
after filed

except by leave

of Judge, and
iipoii certain

terms.

No suit on

Bemoval of Causes from Inferior Courts.

such summons tho Jiul«o, if siitisfied that tho titlo to other lands

wouhl 1)0 so ntYuL'tcd, may order such action to bo. tried m one nf

tho superior Courts, and thereupon all proceedings in the ( ounty

Court in such action shall bo discontinued.'

See ante, p. 1206.

(d) Removal of Causes from the Mayor's Court, London,

hffore Judgment.

Bv tho Mayor's Court of London rroceduro Act, 1807 (20 .t 21

V c cirii ) sect. 52, " No cause shall bo removable fioni the

Court otherwise than by a writ of certiorari, or by the oidrv nf

a Jud'^o of ono of tho superior Courts, or by tho special ordrr of tho

Lord lli'di Chancellor, the Master of the lioUs, or ono of the \ i,,.-

Chancellors, and every writ of certiorari shall bo made retunuibb

immediatoly, whether in or out of term.''

15v sect. 1(), " No cause depending m tho Mayor s Court lu which

tho debt or damages sought to bo recovered shall not exceed liity

pounds shall bo removed by any defendant before jul-iueiit

therein into any superior Court, except in pursuance ot a Jud-c's

order as hereinafter mentioned, unless the defendant, with two

suflicient sureties, such as tho Mayor's Court shall allow, shall

first be bound to tho plaintiff in the cause by recogni/.ance, to lie

acknowledged in tho Mayor's Court, in a suflicient siuu for tho

payment of tho debt or damages and costs in case judgment shall

pass against tho defendant in tho superior Court, or incase tho

cause shall bo brought b^ck by procedendo m tho jMayor s Coiut:

Provided always, that any Judge of any of tho superior Courts may

in tho exorcise of his discretion order a writ of certiorari to issue to

remove any such cause depending in tho Mayor's Court into any

superior Court without such recognizance as aforesaid, and suuh

cause may bo removed itto such superior Court accordingly.

By sect 17, "No cai .^ depending in tho Mayor s (.ourt shall bo

removed before judgment therein into any superior Court, unless

tho writ removing such cause shall have been lodged with tho

proper oTicer of tho Court within ono inonth after the service of tho

plaint or unless such writ shall have been lodged with such officer

before such action shall have been entered for trial according to tho

practice of the Mayor's Court."
, , „, i r .i

By sect. IH, " No foreign attachment shall bo removed troni tho

ISIavor's Court at any time after tho same shall bo set down for trial

except by the express order of ono of tho Judges of the suponor

Courts and then upm such terms as to costs, bail, or payment of

monov' into Court as such Judge on summons shall think iit

;

provided that a summons only, without an order of the^ Jiulgo

thereon, shall not stay tho trial of the attachment in the Alayors

"^Bv'soct. 19, "No cause depending in tho Court shall, before

iud-'inont bo recovered, bo removable into any of the supenoi

Com'ts (after plea pleaded), unless by leave of a Judge of (me ol

tho said superior Courts in cases which shall appear to such Judge

fit to bo tried in ono of tho superior Courts, and upon such terms

if anv, as to pavment of costs, giving security for fl'^l't and costs

or damages and costs, or such other terms as he shall think tit

upon summons."
-i.

•
i ,t +i.

By sect. 20, "No suit coinmcncod ou the equity side ot tli^



, Inferior Courts.

I that tho titlo to other lauds

;i action to bo, tried in one of

ill proceedings in tho County

inued."

; Mayor'' s Court, London,

ment.

.
I'roccduro Act, 18 J7 (:2() ,[ 21

shall bo removable I'nuu tho

certiorari, or by tho order of

:s, or by the special order of tlio

)t' the I'ioU^i, or one of tho Viie-

orari shall be made rutiiriuihli'

3rin."

15 in tho Mayor's Court in which

recovered shall not exceed liity

y defendant befm'o jud.ij'im.'ut

Lcept in piirsnance of a Judge's

mlcss the defendant, with two

ayor's Conrt shall allow, sliuU

ho cause by recognizance, to ho

irt, in a siiflicient sinu for tho

lid costs in case jud^'ment shall

superior Court, or iu caso tho

acodendo in the flavor's (,'ouvt

:

f any of the superioi' ( 'ourts may

lor a writ of certiorari to issue to

in the Mayor's ( 'ourt into any

gnizanco as aforesaid, iiud such

iperior Court accordingly."

ig in tho Mayor's C'ourt shall bo

1 into any superior (Jourt, unless

all have been lodged with tho

inc month after the service of the

ivo been lodgeil with such ofliccr

entered for trial according to tlio

iment shall bo removed from tho

10 same shall be set down for trial

10 of tho Judges of tho superior

; as to costs, bail, or payuu nt of

;o on summons shall think tit;

without an order of the Judge

)f tho attachment in tho Mayor's

nding in tho Court shall, before

jvable into any of tho superior

9S by leave of a Judge of one of

which shall appear to such Judge

:ior Courts, and upon such terms,

giving security for d.dit and costs,

jther terms as liu shall think fit,

Removal after Jmhjment.

Mayor's Court shall bo removed from out of fl>n cn-i ,-,

Chancery without the special order o? tl ri on Ilitw?"'* ,"*° ^"- '^''^'^^IV.

tho Master of tho IJ.dls, or one of tho Yico Pi!^^
Chancellor, ----- -

application for that purpose made ami n^;?, "''^/''[rs''J^™ o?Co^,r%
,4'novcd from out of tho said o.uitj^si

"
o tho C-5 C ^\'^. rcmZ ,n,t

tho Judge to whom such application shall be made '. 11 '"'V^
hy special ''

that the matter in question in tho said s it
?^ J'/'^^^'^'ll consider diroctiou of

Mayor's Court
;
and tho said Mast^ of tho Kolfs sh.l

l" /"'''* "' "^'^ '"'«'''•

from time to timo to mako rules and re-'ulath.n ^''Y-
J'"'''*^^''

removal of such suits as aforesaid."
"^^^J-^tious respecting tho

Sect. II.^ -EeMOVAL or CAU.SES after JUD0ME^•T FOR THEPL-iirosE OF Execution.
JiemnruJ of Judgments of Inferior ('„iirf<! ,./ 7? 7

19 (/. ;3, .. 70.]-Bv Stat, ii) r;.' ;$ c. 70 "4 A t^ ^"T'""^ ''•'/ ^^-""val of

jriven in an inferior Court of record f/)' iU) .,1] ),, T° V,^'!"'^''*
'•~' i'"}sinonU oi

U the superior Courts at Wostnihistoi fu 'i^ , ,»''i"''-'!^
^"'' "">' 'f

'-»"'• ^^ourta

|,ul,ment being obtained, and of diH^^^ ^^ZSl^.^l::;^ c.Sj .,
boon made after the person of the defendant or l.is f f

W^
1 i ^'^ ^- «. «• 70.

execution having issued against his person or of w,rf''/'"' "^

may bo. and that his person or hisetfocts are not t S < '
/'''•ff?°

the juris,hction of the inferior Court) to cV>s,/,r """?'''!""^^

judgment to he removed into such s iolr ( irt ,ndT^
°' '^.°

of execution thereon against tho jterson or oit^cts 'of Jo doT ""l"^^m the same nmnner as upon judgement in the s. d nS' s West*imnsterf/'). This statute does not oxtond +«
^""Jt^-at u est-

Xor to judgments against tho ga isheo in foreiC.^S'''"V''>
tho Mayor's Court of London (m) tho st n f 1 •

''^"'''').* '^

to easeswhcre tho proceedings lieli'w'at tn£ to'tLs^in theCourt above {„). Nor, as it seems, to iudgments foT-^nf f I }.
The amount for which the judgment wisoE ed or Z "'*' ^"\-

debt or damages, is immaterial
( ;,). Aec<,rd rt nl "^^ .'''''S"';'!

seem that the Court, an.l not a M istci at Cham ?ov
° ""'"' '* '^^'^'^

™t for tho removal of tho cause (, l^^LitthtrS T ^'i^*
"'°

it is tho conimcur practice fbr Mastl3(4'at SiSS, X:^":;^^'' Tl
'

rule on application to tho Court is absolute in t) n ^ 7 -I ^^^"

Whore the original judgment was\LXyeV In ace^dimW ^^^^^^

Court^ ordered execution to issue on a ^oritie-l ^^^t^^;^

. .
c. 110, enacts, -That in all cases wlleri^^^S^^S l^ul^ fe^^'

icncod on the equity side of tho i

(/O By Stat. 32 & 33 V. c. 83, so
nuch of this Act "as relates to
xecutiou against the persou of a
cfeiidiuit aud to detaining a de-
L'lulaiit" is repealed.

(1) SceS/irrv.J'o/fn; 9 .Tur 13
{') See the fomi of the affidavit in
as hitter ease, Cliit. Fonns, p. SO.') ; of#e Order, Id.

; and of tlieeertinrari
^^fJi'ii/iii/ V. Co/r, I H. Bl. 031''

(0 IJov d. HUiitsJivld v. Shipley, 2

Dowl. (08.

0^)
Ihtttny. Squires, 4 Dowl. ,53.

(} /f'"'";^ V'""''''2Dowl. 623.
7) Junrellx. lh;nhi,,'A\)o^,\. 321

>.<
);''"'<' ^/'/'•el,, 2 Dowl. 623.

Do%.Ynr'"''^'" ^-
^''""'''

orders of in-
ferior Courts
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•where the

judge is a
barrister of

gevt'ii years'

Btanding,
under 1 & 2 V
c. 110.

Bmoval of Causesfrom Inferior Courts.

* ^,1 nnv inferior' Court of rc^corJ, in

obtained in any
-^^J^"^ ^j^^fjf tbinTct a barrister of not l..stlum

.vbich at the time ot P^^^,^"^ °", j'.a™, assessor, or assistuut ,u tho

seven years' ^tanaingshaU -c a^m^
^^^ ,^ „,,

i,
,

,,^ ^

trial of
^••^^^^'^^'^'^i'^'fero Court of recor.l as atoresaid. ^^ „.,•,.

y

bo nmlo by any such mtuioi
^ ^ expenses, slmll bo

any sum of money, or any co
^ . ^

^^^ ^^^ j^^^^ ^^^ _^^.

payable to any person, ^^ X,,t reeord at Westminster or, li such

Laiajesty's superior eoms^tc^^^^^
^^ Lancaster, for tho

inferior Court bo ^.^^bu bo c
"| >

^^ Lancaster (0], or for any

Judges of tbo Court of Cnumn^^^^
Cbambers, eitl.T m term or

Judge of any of the
^' >^";;7^^, person wbo at the tini,. of tlio

vacation, "r"'\the apphe^t on ot^-^g^^
recovered, or ^vho sludl at

commencement ot t « AC
^ -^^j j^ent, or to whom any money

any tinie thereattei iccovei su^ ^J_^^o^^^
^^^^.^^^^^ ^,y ,,,,1, ,^,1 ,,

or costs,
''^'"'^'°^.'T''^^'^Xn tho application of any p;'rs.,in,u liis

order as aforesaid, ^^ X^ ^"^^ ^.^i^^ ,^,eo,d of such juapuou , or

behalf, and upon the P "^^™i"^ ^, order, such record, or rule or

upon the Pi-"^l^'=ti"'^"^'"boinK respectively under the seal oi t lo

order, as the <=a«^"i!^yT',,"o7tho proper olUcer thereof, t<. m\.x

inferior Court and signatuio ot tno i i
^^^^^ ^^^^ _ ^^^, ^^^^^^^

and direct the 3"' S^^^^,
or as ho c.

_^^^^ ^>^^ ^^.^^ ^^.^^^ ^,
^^^^^

of suchinfcriorCourt to bo icm
J Lancaster, as the case n,ay

[or into the Court "t
^°^^X,cui on such .iudgment, rule, or or,k.r

te («)]• '^I'V"'"''' So SS oiieet as a judizuiont rcco-

shall bo of tho
^^™«^^^3r umle by, such superior Court and all

vered in, or a rule °[ ^^"i^'^odiatcly had and taken tl^

proceedings shall
^^^^^J^i^e^^^hereof, as if such udpuent sc

or by reason or
i^/°"fg'^'lgo"inade, had been origuially recovered

recovered, or rule «^
""f^'^'oi^^ into the Court ot Commor

in or made by tho sa d supe o^ tou l
^^^^^ ^^^^ ^j^^ ^^^^^^

rieas at Lancaster, '
^^ ^1^,'^,^'^;;^° '^^^^^ suc-h apphcation arul roniova^

costs and charges attendant
^q^^^^^^ the' same ^vere part of suel

Bhall bo ^;ecovered u like jnaimu
^^^^^^ ^ ^^^^^

, ,„

iudgment, or rule or ordci • L^ ^ aforesaid, shall alloc

•Lent, or rule or -^^^^ ^Xo^oi\^^^^^^i^' as to purchasers, mort

any lands, tenements mhem^^
^he same mmld have done

:

Kageos, or creditors,
'^^^^^^X,' ^^t rule, or order of such mtcnc

?ho saike had ^-^^^J.^^SjEtuSon thereon shall be actuall

Court, unless and untiUvvntM ^j,,^,^^. „ ted

put into tho hands tho sheim.^^^^^^^^^^^.^^^^

Lecutethosaino" (X)] te)^ It
^^^^^^^^ i^^f.rior Court made Irom

of a transcript of ho 3^
dgmoia

^^^^ ^^^^ ^^^^^ ^, ^,^ ,,. j

uiinutosorrol of theGouit, seae
^^^ execution Iron

oflicor of the Court, lor the pun
^^^^.^^ ^^^^ ^ ,„j,ph,

superior Court on %3udgmcnt ^^ judgment has been rtw
with this enactment (2).

wneio ^ j b

(x) This prov-iso is repealed b

W^^^^^^F Ni'^^^cfinas of ain.

fch d Pt I As to the pnsd-tio^
or£, anA-ritsof cxecutiou on

of this Court being tnmsferreeUo tho
^^^^^^ ^^^ j, ^07.

Iligh Court of Justice, see Vol. i,
,_^ ^,^^^,^, ^_ j.„,,.v, 8 Jur.

P-M Tho words in bf*«t%"»'° '^'" ^^
^"

peiledbystat.42&43V.c.o9.



m Inferior Cuurts. liemoml after Judyment.

any inferior' Court of rrjccrd, in

Act a barrister of nut Ics^s tlwntill

tuut in thonlgo, assessor, or assi

.g where any rule or onlur slmll

t of record as aforosuiil, whcrt'by

cliargcs, or oxpenst's, slmll l>o

lawful for tho Judgisnt' iiuyot

cord at Westminster [or, u' buch

y palatine of Lancastir,

leas at Lancaster (0], or

at Chambers, cither

unJei' it, tlio Court cannot inquiro into tho merits or ro-ul,iritv ,.f
tjo proceedings ot tho Court below (rn. It may bo obs,", Yi I
this i.imrtmont dons nnf. n,,„f.,;., +i.„ .r._..-i_

""^>, "" oDseued, that

for the

I'nr any

in ti.'i'iu (ir

unc -
.

...,jiwiu iiiiu luo merits or rcnliiitfi' «f
tjo proceedings ot tho Court below (rn. It may bo obs,", Yi I
this cimctmont does not contain tlioword^, Z fl,„ * V ^'^''*^

.hich it has been held that the ut^-rs u
'

(J"!!'^ "t
,":'/

"'

n.,t mchule judgments for .lefendunts. It anpl os to iVL i" ^ T
of cui.y as well as law (/.). Tho j^idgnS o ^ m ^V^^^^^^^^^^

cannot be removed into a sni.enor Court' under this enact o.tir
tho iiurposo o± issuing execution tliorcon {A "^' ^"'

]!vtho KS & 19 V. c. 15, s. 7, "Where 'l)v tlin ^n.f; ^

0, of tho said Act of the first and^^S '^>^:^'S^^i;;^^leas 111/ jj""- .>'-'• : ' • • i \
OI.I.UUU >ij;usor nor Jxlin(>stvi'//\

at Chambers, cither m t.nu or | power is given to remove judgments, rules, or orders obtained ,,'
nv person who at the tmic 01 tho made by certain inlerior Courts into tho gaid sui.eri r ^n f

blvo recovered, or who .hall at I into the Court of Common Pleas of LancasL'i as t 4 av bo

'

,1 „„f nv to whom iiuv luonev no such uidsmont, rule, or nrrlor -n-V.;^!, i :i. ,
/-'i»u may no,

lui-'ineut, or to whom any luoney

talf bo payable by siuU ruhi ov

application of any iit'vson on his

,i tho record of sucb. juiljrnifut, or

) or order, such reconl, i.rruliMiv

respectively under tho seal ut tho

ho proper olUccr thoreol, to onlur

ho case may be, the rule or ordor

lOved into tho said snpiinur Court

oas at Lancaster, as the case may

pen such judgment, rule, or ovdor

to, and effect as a jud-uicnt veco-

fu bv such superior Couvt, and idl

mecliately had and takon tlunvupt.!

- thereof, as if such .lud.irment so

ado, had been origiiuiUv rocoverod

'ourt [or into the Court of Co

nay bo (h)]; and all tho mis>

,on such application ar.l re

1: t'onimon

)nal)lo

,on such application and removal

..r as if the same were part ot such

rovided always, that no «"A]udg-

, removed as aforesaid, shall ahect

litaments, as to purchasers, movt-

P thi.n the same wouhl have done It

dor of such mienor

ccxocuuoniuu.eon shall be actuallN-

leriff or other oilicer appointed to

doubtful whether the remoral

no such judgment, rule, or order, which lias uhvi.K. lww,',T ""Y
""

after shall be so remo^.d, shall bind any la^ds t ^ oi,!^' , "^
ditamcuts as to purchasers, mort"aL'cp'i n,. ,,.„,i;f

'^"u«, oi ueio-

unto after such iLoval it VhaU 'g^^isSr^ J I'^^ts'l!;'re-rcfjistercd, in hko manner as, in order to 1)1, ,1 ., .i!

"^^^''^"ly.

mortgagees, or creditors, it must: haveW iftgiSVSlKmoncot the said superior Com ts or in +>,« ^.„m^- /
onuu'tiup

Picas of LaucasteJs tho c^^^'ofJu^t ^l^.l^ Si^'Zpassing this Act every such judgment, rule, or order on-istored,and where necessary re-registerod, shallbo bind.n i £manner but not further or otherwise, as other judgmets nil H,.rorders o the said superior Courts or of tho sai. t'Smt f'c n ;. ,

•Ji ilK'iionts of
inicn'or

t'o'irts, whon
rcii.ovfd, hIiiUI

bo 1 ugiatored.

r than tho same

nout, rule, or on

iKOCution thereon

or other oilicer

seems
t of an inferior L.^"— —• -

•alod with the seal and signed .y tho

rpoBO of suing out execution trom a

^^ nan inferior one, IS a complumcl

ei^ a judgment has been remove

c-
;ee

on
;ho

1,

re-

(r) This proviso is repealed hy

order, ami writs of oxecubou on tij

sectiou, Chit.Foms,p. 80(.

(-) Kemp Y. larnj

B.C.

Rmoral of Judgment of a County CowrM—Bv tbn 10 f. on v
108 s. 49, " If a Judge of a superior Cour {hall be LtfsfioftlM/'
par y against whom judgment for an amo mt o?coeS I ! /"
exclusive of costs, lias been obtained in a Countv Pnnr V'

' '

goods or chattels which can bo conveniLtly tTon toTt 'f 'V
judgment, he may, if ho shall think lit, and oi s d tormL^rt^'
eosts as ho may direct, order a writ of certiorar to In t

"^ ^"

th3 judgment of the County Court il ot'orthesS ?SiZand when removed it shall have tho samo force and cJ^foct and f w',samo F.)ceedings may be had thereon, aa in the caso of a „ >s judSsLi^""'
^°^^

'
'^* ^° -"- «^^ii beXoughV;;;!?-

m have been obtained in th^ok Cou^t'^cf^

Komoval of
jiiilKinent of a
County Court.

8 Jur.
5'

Removal of
judgment, &c.
from Mayor's
Court,Loudon.

(fl) WiUhm V. IMlaud, 1 C. P. D.
!(

;
31 L. T. 004 : fiiwons v. Coitut

1 ii,t.i 1 Dowi. (J4(i : c,,, jj,.i^
Jliviic/i, 1 C. 1\ D, r..3.3

;
3,1 L T

ill) Uannjy. Gilbard,TDo\;\. GIG.

{<) Morcton v. HoU, 10 Ex. 707-

auto,
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Mi

Eemoval from

Court to which

Borough aud
I,ocal Courts of

Bccord Act,

187'2,apiili-s.

Rmoval of Causes from Tnferior Courts.

i„, mViciII Vitivo l)Con made by tho f'nuvt,

caso wVoro any r-.ao or on or
«^f^^^J^° ,

£° ^,,.,, .^r .,^,..,1

whcivby any saiu ol "">'" J,' "\
'

'?„.i.it of execution up.m su.h

shall bb rayablo to '^Y 1-^ inalo by the Conrt. ^hull 1.

judgnumt or any "'!';" ''W^'^ftho superior Courts upon a

.sealed by Ji;« ^''^^ J'^I/.^b I'S^ bin^, together with an .tfi-

prfi«cipo of the wnuo bun^ lou^ ^ ^^^^^^, ivuuiins

llavit Verifying the ,lu'.^^;?^™t ^^^
^^

^^^ ther.n,p<.n surh wiit

of execution and such J^dg a 'it i Ic or oi
^,^^,^.,

^.
,,^ ,„. .,^,j

of the san.o force, ^h^^b
rX n ido'by such superior Court,

luent recovered m or a lule oi ^^^ ['J ^,^., attendant up(m sr.ch

and all the reasonable co.i.uulh.^^^^^^^^
the sunu. were part

Healing' shall be ^^''^''\^; \ \,SV I'n^^^ ^^-y^^ t'-' ">^ ^'"'^

.,f such ,l''''b'"^'^'ttorrule <m 1. i
^^^ ^^,, ^^,^,^^ .^^^ ^)^^^j^

iudpue.it or rule or "^ ^^

'
V

,

'^, ' L,,'aitaiueiits as to pur.luisurs,

ilfect any lands, ">'-^"/'-'
;' •\\^Si than the same louUl huvo

,.,ortgagees or ^''^;^^, "^^
,Sie a idgnumt, rule or ..nler of tlm

done if the same had ^
'Ui '^'^

^ iritOf execution th.roou .hall

^z:^^^i^^^^^^^ *^^° ^^-^^^ '' ""'''' ''''"' "'-

pointed to ixecute tbo same
^ ^ ^ ^ gcct. G of tho llnromih

This section IS not rope led o atteaeu J
^^^^^^^ .^

^^^^^ ^.^^.^^.

,,„^ /.oc./
(-'"'f'^'^

.A-,"^'
rise's to i;mo'e the judgiaout although

has an absolute "S^ mfoi s to
^^^^^^ ^^^^j ^^^ ^^^^^^^^ .^^^^ ^^^

tho amount does n"\P^'^*?'^'',r" ;K,v, v's Court (</).

,vell issue the
^-^^^Sivl^qS by the s^^^^^^ must bo taken

Tho prrocipo and '^thcUv 1
1 ^"i^'J J

j
„,ji^,,, .,t the Contra

Sr ^'^s of --;^-W at one ^unea (0-

Where a judgment i;, i""""^,*; .{"^"^^ant of iurisdictlou in tli

„ay set it '^^
^. «\S .oV'f^I'^eaT-s on the ground that tl,

JiSSng^niiihla^or^l^^ti^re taken conC ary to an o.dc

of tho High Court {k).

ne.o.aI fro.n Court to ficl. t^
J^'^ -lltts'^^lfS\i

Itecord Act, 1872, "/'/''''^;^J" J^^fSls^^ 'i^'
!'•

'• **'

Borough and Local Court
*f JV^.^<^J^ ^^^i^l.-j^d by the sc.hodulo

(f\ Paine v. Slater (C. A.), 10 Q.

t! 623 ; 31 W. R. 911- See sect. 0,

^°S) myu'ood V. Saiut, 32 L. T.

%,) See the form Rivon iu the

A, iiKlixtothcR.of S C.(App.H.

K^ 1.^), Chit.F. 12thod.p..f^n. It

fs uoccikarv that a writ ot exocu-
IK UOCl'KSilI> III." ;- .,

ti.m should ho s.a.od aud pa.d or.

jVwirhn/ V. riffnlt, V,'. K. 1884,

Bitt. Ch. Cas. 131.
.

(i) ^Master's Practice liules,

Appi'udix, post.
, , r Ti

633: cp. iniliams v. Jiu//('»rf,

P D. 227.
'(/,)' 'jl-'arMiiii;/, 28 Sol. J.

where (allhoii-h this does lu-l

,,oar from the report; An-.

JJniiuh was cited aud dibtuigius

not



m Inferior Courts.

havo l)COn made by tlio fnui;,

iuiy costs, cbirgt's or ..xin'ii-,.,

II V writ of execution iiimu su.h

-() uuulo by tho Court. >hall 1,.^

V of tho supcrivjV Courts iipdu ;i

with liiiii, toSL'tUor witli an alli-

,r(lor, ami tluit tho sauic roiuaiiK

muu'diately thonunioii ^u(•h wiit

)r ord'jr shall bocomc anil ]>'

it of t'XL'i'ution or jiulij-
rulo I

ct as aw-- , .,
,

Icr iiuiilo by such s\ipcnor I (lurt,

(I charj,'t'S attondaui upon sixli

uiuniRT as if tho saua' were iniit

•. Provided always, tluil iio suck

11 so removed as afor(.'siiiil. shall

bcreditaineuts as to puichaHuvs,

ither than tho same would liavu

a iudguHiut, rule or order of tho

a writ'^of execution tliercon shall

tho shcrilf or other ollicer ap-

liemovdl uftn- Jmhjmcnf.

out

1)1

of

tho
II.

It

cu-
for.

ue of the superior C(nn'ts"uIirt'}H.w,n,''
'*"'''''

"*< ^'•"' f'"l.i?"i""t.s of

^ r order shall Lo of tlio same o 'eel a" a
'

m'!
'"'\.1"''"'"-'^ nile,

a rul. or order nia.lo by .such sui.or;., ( T''''"*,
recovered in or

shall and. may bo imnLlktely'T '

^1""!^
H '^'^ l-ceedinp

reason or in con.sequeneo thereof as f 1 ), n
^^^'f'^'l'ori or by

or rnlo or order .so made liad boon oriU?.. v """'"'S'-
^'^"^'"vorod

by tho superior Court; and all tho 1 e P. i S '^'^7"-"'l "i or made
such application and ro.nova hafl bo i™!^^^ ''^'"'-'^'^ "t'

the same were part of such
judgmJ^^'^^ o"Vnler'' •

""^""' '^^ ''

IM^ of Jad^n.^ ,, f ^,„^,,^^,. .^^ «...,]-By statm ].;;• sfc i" ffi'Couitwo "^-'-'f^^^^ont
,laly recovered in a cause Xre.rftho^'^l^^l^i f'^^l ^''"'" ^'"'^^'^

hut which cannot be convoniently 01 Xjt e v \' ^'"n-'l^'^^'-'o.
ordinary process of that Court vKn the \n "V l-*"'''!^'

^^' ^^^
shall bo hiwful for any one of tho sin eH^^^^^^^^

^'^'''••^'"f"' i*

at Westminster or for any Jul^o th reo
''' "^P^'^mon Law

party entitled to tho bonofi ofsueh j c ^T'lnT?'^' l"? "* ^^°
certihcato from the Roc.i.strar of th/, o 1 ' 1".*? Pi'^fbiction of a
under the seal of tho Court of tho nS^^^ f "^" Vice-Warden
satisfactory affidavit of Tho ground' "trlnH-'r""":^' '""^ ^
process to issue and proceeding's to bo t Icon f

'^W '"^'°"' ^" ''"'^"

imoiuit duo on tho jud-'mont bS„.L , fl
^"'' !^° ^^overy of tho

and of the application, hi the ^ame nnner ?
'"'^' "^

,*l^°
^'''''•^'"^'t"

recovered in an actio, eominS^^c^l 1 "Z - "'" '^ '^'^^ ."^''""^o"*

shall not bo nocossary for this purnoso ov f
P''""' ^?"''^'' "'"^ '*

that tho record of. anj'iud.'mentn^ tho V- av"'^^ ° ^°'' P^"'Poso.

bo ongrossed on parkmont or onroltl 7^", '°'^^ Court 'shall

damages recoveroJ by Ju^Smont7^'co^J^\^^\ -'

or sought to bo recovered in nnf,',,„o „ ,
Vico-\Vardoii,

l.laiut,^or otlior legal procolmra^eordir'^r'n*^
^^^^^^'

^J' ^'"^

lit in tiro .ourr, .u... ... - f^^^^--^,^^-^lr.ttJ,Jt^^^^^^^

not less than twenty pounds, and Pour cannot be conveniently 01" ofJetu.av enf^^^^^ ^^
l^'^diction of the said Cou/t if «lvAi '\ ^^IT^^I withm tlie

-^^^ to the benefit of {ho ucSn nt °to'!, if
'"!' '^'^

^J'^'^^

W.N. 1884,57: '^^*lrt>on, and to send tho snmo to ErCWk- nf °n*
'\'''"^ "^

nthin the district of which tho jud-^ont debtor?/
v"''''*^^^"'"'*

liatteLs shall then bo or bo bolieVod"?o bo^ '' ^'°'^'^'* ^"'^

^ nnex-ed, under tlie hand of thoTo n'^frn
' f^ ^ ^''"'t-ant thereto

he Vice-Warden, requiring executf^ of fl,"^
'"'^^ °^' "^° ^""^^ "*

fOS lawfully payablo\n likS c^art^ltlonr'sS at^^^^^^

affected by sect. of the /;nro»<//i

1872 (/)• Under it the plamtift

i to remove tho judgnunit although

(
/), and although he could just as

layer's Court ((/).

lircd by the section must he taken,

ion (A), to tho oilicer at the Central

on aro soaled, and he will seal the

fixed at one guinea (/)
^^. ^ ^, ,

this section tho Iligh louvt

ant of jurisdiction in the

t appears, on tlie ground that the

irt were taken cont/.ay to an order

.1 under

ud of wi

Ttemovjil of
jnrlginent, &c.
from Slan-
uarios Court.

li the Borowjh and Local C-'nii of

Courts ;:o which tho

,1 ;i() V. ('.
80~

of
II tho case

llecord Act, US72 (;5o a .,- • • -

,lo), it is provided by the s.bedule to

:ases where final judguient shall he

ght in tho Court, where the sum

Mninhni v. Fnptt,

Bitt. Ch. Cus. 131.

(,) ^Master's Practice KuLes,

Appeiulix, post.
, , p p

G33: c]). n-dVHi,m v. Ihdlmid, 1

P D. 227.
"(/,)' iiV awmiiij, 28 Sol

svherc (alth,-ogl. tins does no ni

o.r from the reiK.rt) -/''''.'(v-

"«,«/«•* was cited ami distuiauLshu

, J. !'); Ill

(0 See the prior Act, C & 7 Will i n inr 1,

'/''''K7Dowl..52.5,01G,p^rSL;,J."°' '• ^^- ^'"' see llarvvij v.



nmcv,,l ,./ a,uK. ftom h,f,rt«r Cmrt..

sauio to bo oxocuttHl bv tho llifeb imu
^^^^ ,,^^^^^ ^^

course of. law, i^^?' ^^^^X^ho naid baiU« Hhuirhavu tb. s.,n.

which ho is lligb Baihft.
^^J^^^/o^cxccuting the pvccss of such

powers au.l Protection us ik ho ^oj°J^ ^„ ^^^ ck>vk of tbo s,„l

kuntyCouvtandshal nake las letm^^^
.^

^^^^^^ ^,^^^

Court, and pay over to
.V'^^^if.^"^^rotiu'n, and roniit the muouiit

Clork shall forthwith cortity the
^^^^ Yoiv accovdinR to the. inuctic.

so paid, loss the costs "*
"^ho \hv

",
> "^ tbt writ

;
uud tho

of the County Courts, *« ^ho paitj 1>
^^^-^ ^^^^^-^^ j,,, ^^,„,„

Judge of the said ^"^"^^^
^"^^fnS and lligb BaililY, uu,l .ludl

power and authority
^^'^^^^^ ^.ZnZoi interi.leadcr i.ua^.oi

Lve rower to
't^^J^^'l^X^^akon in execution as if the execution \ui

adverse claims to goods taken in txtc
^_

bcou under the warrant of his own Couit.



om Inferior Courts.

L tho said dork shall ciuwo tk'

$ailiff of tho County ('<iuit imluo

id boon issued hy tho Cnurt t,i

Haid hailirt shall havo thi' .suuk!

•0 executing' tho pvocoM ut sudi

'

return to the Clerk et tlio sml

amount levied, if any ;
and tlw

aid return, and remit tlio iimoimt

ueh levy according to tli.; pviictin;

ty proHooutint? tho writ ;
ami th>;

Hhall havo and oxereiso the saim;

'Icrk and High ISaililY, iind >liall

iinmons of interideader in case ui

execution as if tho oxocutiou had

•n Court."

( 1573
)

PAET XYIII.

REFERENCES TO REPEREKS AND AEniTRATION.

CHAP.

rAOKCXXXV. lie/erencea to Itefcrces-Official or Special
CXXXVI. Arbitration by Coumit
CXXXVII. Compuhory Ii,ftrence» to Arbit'r'ati'on Yf'

1004

CHAPTER CXXXV.
REFERENCES Tf EHFF^—m?VTr^TAT ^,t-KJitd—OFUCIAI, OR SPECIAL.

appointment of oUicera to bo called ''6fficill\rf?''"'"' !'" *^>° <-^"- ^XXXV.
trial of questions to be referrecl to f>,nm i .f'"''^^' ^"^ tlu,

oflicialrolorees havo been aSldundrfbl«'^"^° ^'^' *'""''
i'^^^^''^

Tho Act also contains pESns for r^fn, ''^'''"V
'"'"•

?;t7 '^-'Y '^ '° «^^'' -Sr nozntat^iT/tS Cou^l'fr' " •^•'--'
or Master, or by tho parties. ^ Court, Jud^'o rcfuroos."

^o'Mo/the Gourt over Proceedings he/ore Referee, 1 T^ +;, t ..^dm -M. 1873, s. 59, "With rcsnect to {n V^^*^°'^"^'" C«»troI of
)ef(.ro referees and their reports tho Cnnrf «. tr ,Pr"'"'^"ding8 Court over
aid shall have, in additiouToly o^Cpolcr''^^"'^^^ '"^ '^^«^°- C"^'^^e powers as are given to any CoU*wlLlu^^ife^^ hlob';

^^
Jiioccedings
buforu rofu-

(«) Thwsection enacts that "There
jall be attached to tlio Suijreme

ourt pemianeut officers to be calltd
Bcial relorees, for the trial of such
lestious as shall under tho ero-
sions ot this Act be directed to be
rf by such referees. The number
'lilieqiiahhcationsof the persons
be so appointed from time to time
d the tenure of their offices, shal
detemmodby the Lord Chincel-

;;,W=
iJ'«,,c«icurrence of the

2in"' r\ "'* '"Visions uf the
LS7':^°J"«tice. or a majority
them (of which majority tho Lord

Chief Justice of England shaii '•„
one), and with the sinctk)n of thoTreiisury Such official referees slmMporfoiTO the duties entrusted to£m such places, whether in London orm the country, as may from time to

mcurred by (b(-m ;,. th^ ,i;^il™:''-^
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Pam XVIII.

Wniat may bo

referred.

—Section 56.

—Section 57.

Eoferencc by
consent.

* i>.tWpe^—(Hllcl(il or Special,

^^^t tKiiSSa L» 1WU.0 Act, U.l.

- -r, T T„,.4,,y-a Art 1873, 3. u(), " Subioet

"''"'^ -«^ ^7A^"T allS' s^vS gb fs may now exist to l^avo

to any Rules ot
^Xuittol to the verdict of a jury, any ,,uo.hon

particular cases ^^1'^"""°'^,^^,^. (^ther than a crmnnal proceeding

krisinginanycauso 01 matt^i^l
^j j,,,tieo or boioro tlie

bv the Crown) betore tbo ili^n
^^^,^ ^^, ^ . u,v,„o,ud

Court of Appeal may ^^, '^^^^^^Ji^^^^.'f.e or matter may be pending,

Court or Judge bolore whom sucU^
^^^ ^^ referee, and the

for inquiry
---^^^^^^^'Z Z^b" '^^^^P^-^« "^'

^^r'''"[
^'

report of any siicb 1° .^^^'^Jj\oaN bo enforced as a 3ud,-uieut by

the Court, and may (il ^o ^^"1"°'^^ ^.^^.t of Appeal may al.,^ in

;;,, Court. Tbe
^^^f^'^'l^lSl,^^^ in wbich it may think it

any such cause or
"^fff ,'; -^^^ quo or more assessors specni y

It:»aT:XptfIr.Sro.. »...o.. *»U .0 ..*,,„.

bv the Court." matter (other than a criminul pro

^13y sect. 57, " In ^^^WwrtS sSd Higb Court in ^vhicU .1

ceedlng.by the ^Xl'e Se noXabiUry consent tlieveto, an

parties interested who ^^^ ^"^'^^^
,,,(,b cause or matter roqumn

faso without such c«nf!'"* \^,Si'u<.5 or accoiuds, or .<»// scM.j

any prolo,uied exam, nation «/ '' "''V-^'^j^^, opinion of the Court or

Tlocal Ha'es</r/««'0'^^li^«^^,^^Tin; rfur?, or conduetod by tl

Judge, conveniently bo ma^«^^^,t^^^
or a Judgcni»

Court through its

f'^l^T^^Y be thought proper, .n'dor any ,i»c

at any time, on «nch teims as n
^^^^^^^^^^^ _^ ^^^ ^

tioH or issue of Jact oi a^y<2 '<""./ ^ appointed as heromatt

iried either before an ofhc a re o^^.e to
^^

U^^^

l,rovlded, or before '\^P'-'^^^^
| ^'^.^oe so agreed on shall have t

arties; and any such speml ieeroo| )
^ „^^^ ^^^^^^^ ^ ^^^^

lame powers ^nd
f
^t'^^anUnoc

,^^.^^,^,^^ ^j^^ii i, eonducl

olticial referee. All
«^'^,^^ *",^t,ribed by Hules of Court and si

lame shall direct." , , -(.n empowers the Court (

The first of these
^^'^ ^°^4^?„° . in a cause or niattor to a rot.

Judge to refer any
q^Jf "^^I^Sf^'J" shnilar to the old roterene

for inquiry, atul repo t a PO'^^^^J "^ ^^^,t. 57) .ives power to .)

of Sese seeti..ns f'^«VXS\!e"V S^ure .Ic^ 1881, - i';

riS7r«"i^irs;^s^
teSst^;^.rr&SiryaSd.oport,).

48
^il^rg^iiwrii^i

j,i/;. «»r« Soila FaLr./c v. Z«i.»^«i», 02 L. J., Ch



—Offu'idI or Si-ieciaL

u-t with respect to references to

,ro arbitrators and
_
their awanU

V Procoduro Act, Ibji.

,Z/ca<Hre4c<, 1873,s.o(i,"SubJH

^h riaht as may now exist to liuvo

verdict o£ a jury, any .luo.stiuu

other than a criminal pvocL't'diug

1 Court of Justice or bounv the

by tlio Court or by any Uivi^iKiud

h cause or matter may bo p.mduig,

olticial or special re fere,' and t m

bo adopted wholly or partially by

.d^ be enforced as a jud-uu'Ut by

^he Court of Appeal may ak) lu

.foresaid in which it may think it

(1 of one or more assessors spenai y

cause or matter wholly or parlially

lessors. The rommieratum (/ ni.y

ees or assessors shall be detonmiied

, matter (other than a criminal pvo-

tho said High Court 1.1 ^vliidi al

->,• no disability consent thereto, and

^any such cause or matter requiring

ariimmts or accowds, or\>cHments or accowas or aniisuad, '

not, in the opinion ot «i^;\';"^ .^^

^
before a jury, or condueted bj tlio

rv othcori, the Court or a Judgo may

Jv bo thoimht proper, order any .y".;.^

Lay be thought proper, order anj -y,-,.-

i/<mo/'«cco«u«arismgtheremtob,

cferee, to be appointed as hevumulta

•f>f(>Toe to bo agreed

utter

between ih
eferee to bo agreeu ou ---•--' "-

referee so agreed on shall bay t

i.roceed in the same maimer a^ui

,1s bS^ referees shall be conducY

escribed byllulesof Court and su-

a^ tho Court or Judge ordering' the

, fsect 5(i) empowers the Court or a

Sin a cause or matter to a rolo«

^'?l?n^ similar to the old retemKot

JV/iat may be rr/irred.

These sections do not intorforo wJfli ih
enee under tlio r>„«. rau,/>,Tli%!}° P^T' t^ o^der a rofer-
vith and is distinct from tJie.u(c)

'^''''^'^ concurrently
By tho Jiidicafiire Art, Ij^fi^i^ ^/n uT,,^

than a criminal proceeding; bv'tlle Crfmn'^"-^'
cause or matter (other

commenced before the ILi.?]^ Smrf nri^ r"^ P''''''"« "^' ^^''^after
in which ail parties who are uX r'^\"?,.

"'*'''•"* "t' Appeal
the Court or 'a Judge ly at am t 1 ^ "'^'P""-^^^"* ^^^^'^t

'

thought proper, order tho • holeS4m- ',2^1' '7"^' "^
"^'^J' 1>"

an Official Itefereo, who dl Lvo 11 ' f r
^° .^" ^""'^ ^'^^'"•'^

iier the judgment of th. urt Ihal h
'

, '^"'f*^
"^ ''^^^ "^'-^n-

tho same discretion as to co... as the Cmnf '°f f"* *" '^-^°rciso
exGicisod." ^^ ^^'^ '-«"it or Judge could have

It will be observed that the nnxvnv +^ «
subject to any right to have TrSlt'cf' ^^^f V «ect. 56 is
verdict of a jury (,/), and that ttlcac^^^^^^^

«ubnntted to tho
can be referred for trial under sec 07 n-JH hT'"'*'"'^^ '"^ i«™cs
parties, are con6ned to tlioso the'e n'^nen fi l'*^

^''' ^''''^^'^t of the
anyprolonged examination of £1,^°'

J°''- ^'^- those requiring
tific or local investigation whicSSin V

''"•"^'' "'' "">' '^"O'^-
or a Judge, convenrently be mact bet ' e

"^'"""'^ "^ *^'" <'°"rt
the Court through its ordinary oSLis

^''''^'' °'' ^°"^l"cted by

(«ilr^?i!v!^VtT^ T' 1
'" ' ^'^'^ ' "f Or,. XXXVf

the passini of 'tt ^^Si^r^j^l^Zu'^'^'^'f'
^'^'^'^

have been tried without a jury (°) and' in cni
"'°'' '"'^^ ^°"««"t'

examination of document's c.r accounts oT '"'''"""" I^''°l»"Sod
mveshgatiou which cannot, in the o fon rf tliT c'^'"/''^'^ "\ ^""'^^

be conveniently made before a im- th^/^^f^"^
°^'

'^ ^"'1^'°-
ordered without the consent of both',>n,.f'

^i'*^"''0"co can bo
within either of these descrijtions a rialmb /" ''''''

^"'""^S
special referee may bo ordered w thlf ,

^"^^ ^'''^"'° ''"^ ""i'''al or
substantial qi.o.lion in a aSon con^s w-ith""^;:^* V^' '""^ ^' ^"^J'
whole action may bo referred (y)

^^'"^ ^^° description tho

^is mlion (/,). I,,' actio,,,' iSXi , . l', ." ''" ,"'"''«' '""l"-
™lv.ng ,,,.„l„„Bcd <..™,m™i ,'£,;»;"','' "', ''"".•'• '™"«»

Kcferriioi' liy
consent" of
wholo cause
to olKci.il

referee for
trial.

Compulsory
rofoiouce.

^ ^^^
!-.L...i\nJni account to be tin.'|%rfv. /.„,./,, 2 Ex. D. 7; 35 l!or any question of aceo

V ;«mio may be referred under cltlic

,,n for infringement ol a ut
.

,

i

.on

I requiring scientiuc ;

inquiry and report (/*)

ugemeiiu ><u .. r-y. '

scientitic iuvestigatiou

,la mrik V. Lain^loin, hi L. J., Ch. 7(

./') See Ord. XXXVI r 7 /..^

OaiiotKcialorr---"' - ^

there, .so far as the editor ean find

(0 i/«(7/ \'.' Unor. i;i L. T. .12

•'^•r--V()L. II

special referee.

3l



157S

Paet XVIII.

Cases which
may bo lo*

ferred to arbi-

trator may bo

referred to

official referee

Kcfercnce to

official referee

by agreement
between par-

ties without
action.

Hefinm t,. ILfirm-UjicM o, SjmU.

ini'ringemont of patent (hi).
„„count" in tho above section

The expression " qitestion of
'S prolonged oxaininutiuii „f

receives a mdo ,^«^«tructu>n 00-
J^J°

P^? ^,- « of onubling

documents must bo ono that is necoss>u J
J not merely one that is

the Judge to l^y^t^^n'c deque ols of law (o),' l>.;aai„g .

nation of documents ( I*).
>< t^ all cases in whicli the

l^y tho Judicature Act, 1»»*' «• f ''
.^^^.^o six or twelv.' <.t tho

Court or a Judge may, under ^e^^^'^^^.

^J
'^^"'^

,,,,ttor to be .^m-
Common L^- ^^t'^^f^tl o - "^^^^^ -' ^'^

^V^ f'"'tainod by a ^astei or icruru
^^, ^^^^^

the Court, or "PP""^\'^^ '"^j! S bv or referred to an Olli.i.l

direct such matter to be ^;'^«^ Gained 0^ ^^^^^.^^^ ^^^^^^ ^^^^^.^^

SSpJ^^t^SoK|r;:Srfon^^
W^J^by such Master^ ^^"SZ^^Su.. proceduio un,io

The sections referred ^o.^Vafin the two next chapters of thi

them, will be found ^'^'^ted of injhe tw;^^^

Part (7). The cases referred to msects^^ a
^^^^^_^^^^ ^^^^^

matter in Ai^P."^. are questions ot^^^^^
i^ pvovules fc

veniently be tried in th.^ oid nai> ^I^^^^^,^
,, ^ ..bitvato

the case where parties iail
.*"; ^;°° °^^ ^- g„ or dies (7).

refuses to act or becomes incapable of ^I'.f^R
, tb\, parties 1

By the Judicature
^'^f

'.
^'^^^i;

';•
'

\nado or cxceutea alter tl

any'deed or i-t™n.nt m ^^^^^^^ agree that ,u,

coinmoncemcnt of this Act, o any '

„f them, slui

existing -• ^^^^'^SXSfe e Tt sSbe the duty of auyo,

bo referred to an Othcial
^^"-/^^f '

,' K„„H.,n shall be made for tl

of the Official Referees to
^1;""^; ^l^riade bv the Court

purpose, subject to any
"^^^ [^^^ J,,"S^ny other (iUicial llcier.

a Judge for tho
V''^"'*!' 1°Ve orm no an ' difference so agreed to

commenced contrary to such an ''"/°° "^^^ '^,,m. Law J'n.c. •

bo stayed on ^}W^^^''^J^^""^-'^^ The submission may, u.

inVS r'i^rl^-'5^18.. (which .e.o., p.l.

(A,) Hacker v. llmjuzim, 44 L. T.

^°(0 Gorfi(.wv.B«rfrf<^«,42L.T.536.

(»0 ,V«.r*yv. Gloucester UagoiUo.,

W.N. ,1880, 28.. „, j5 202,

V.-C. H.: c^. Leigh v. Brooks,

Bupra.

(d) Omerod v. 'Mmonlcn Mih

rr \ ^ SO B. D. 0(i4; ul 1

$-ltV8;4CL.T.609;30V
805.

,y/, W. N. 1870, 201; Bitt.

",/) See8Cct.3,rosti..l(;(il;s'

poat.r.lOOti: sect. 1-J, I'ost. p.

til

xxii.



—OJficvd or Special

aisconduct, lias been roforrod (/,:,

nd rocoivea, in wlucU tluMlctwi-

lersliip (/) ; so has au action l.r

account" in tlio above settimi

Tho prolonged oxanunatiou ot

•ossary for tbo purpose of fUiiblni!,'

tho jury, not mordy one that is

, nuostions of law (<')• K<'adiiig a

Act means by a prolonged exaiiu-

s 10, "In all cases in wliitli tlw

:>ctions three, six or twelve ot llu-

851, direct any matter to hr ;i<crr-

to an arbitrator, or to an Mlhcev.if

rator, such Court or Judge inav

•ained bv or referred to an (_)11uili1

icrform all such duties and exercise

leen performed or could liavo heoii

L-ator, or officer."

is section, and tho procedure una.;r

f in the two next chapters ot tins

in sects. 3 and (i arc those where the

as of account which cannot cnn-

ary way ('/)• ^^^}' ^-
P"'^"V^.f

!'"'

reo on an arbitrator or an arbitrator

iblo of doing so or dies (-/).

1: s 11 " Whenever the parties to

Ating, 'niado or executed utter the

my of them, shall agree that any

otwecu them, or any of theiu, sliall

roe, it shall bo tho duty ot any euo

m application shall be made or the

whicli may bo nuide by the ( ourt nr

uiattcr to any other (JlUcial llHeice,

rmino anv difference s.) agreed to be

inent shall bo deemed to be ana-roe-

ithin the meaning of sections eleven

1/aw rroceduro Act, LSot.

to a^rec to a referenco to an olheial

,oin-" commenced. If an action 13

an agreement, tho proceeding, may

r a. 11 of tho Com. Law J'roc M
1599). The submission may, unae

'

Ad, ISoi (which see post, p. 1>J>'^,

Proceedwffs to oUain noferencc.

be made a rule of Court aiu7 n,,*- ,
^^'9

ordinary aw-ard(.e.,.j;p"f,-/--d ui tho samo manner as an C„. CXXXV.
Proceedivtjs to uhtuin Beferem-e ^~V\^h .

~~~~
"
~

take out a summons at Chambei^ l,nf
\?'''''^y ^° »n action mav P,. ,•

':^^^:.. .,^-—ons'SSdt;;::.^,'^ff:^-,^-anorde;?s Sss^^«
tak

>n2,

vks,

(o) Omerod v. 'Mmonhn Ml C

£-lt.V8;4GL.T.C09;30W.

^'^ri.^ Per Lhs!>. J., 7/«nr« v. Jhs,

./i?W N. 1875,201; Bitt.^

''li) See sect. 3, ,>o.tl.. 1001 ; sect

nst p.ieOO: sect. I'A I'oHt, 11. l.'s

post, p.

which the party requires, tliat is to .m,- *'"'J"''"i "f refereiico r"ice.
some question or questions for i ,nu -v fl.^^^^^^f

'^ ^'^'forcnco Sorot some i«suo or i.ssues, or of a V},o ^^ ''^''''^^ ^"'^-^^^ ^'oct. oG,

The order should state cloarlv w1,n+ • r
' ^

pini)o.se, and under which section tlT V' ^^crrod and f„r y,.],.,

^f
now by consent be mSr o ?ho f'T'^f '''"^'- ^^^

before (! ,ofercG(.,). As t the L P""^
°* ^^° ^''^^^^o action

]

', ;

'-• ^"«-^l «ofez^ 1: S^.'?t'y1:^"'^^ -forenc^t"a

V"V'f re'-ei'encomustbodraVirunM ^k^'^'l' P" ^'^80).

-^
^
/ 'Ii«al Eeforeo tho order S^i' ; ,

^^,¥" the referenco

•;;";f

''
;'''"A*"

^ho dork to tho EeS;. ' ''?Vf''^'\t° »i' it, must
.s.0.1 in the Central Office, M'ho nn\otlf

"^ ^^° ^'l^anccry Uiyi.
reeroijcotoa particular referee M^vSri^^^T

«''*^«' .P^'^videi for a
th reteree in rotation to whom ]io

"
.f

''*"
°'i.'^

"^° »amo of
order so mdor.sod must then be /.^-ef fT T ','' ^'^^^^^'^ed («). Tho
wil luuue a date and time vhon the i f.''

'^''^ ?^ "'« ^•°f«^'co, w 2An .ppeal lies from tho o ier direct
1 ' 7 '' ^"^ commence,

order is made by a Juds-o at V," ; p • ^ '^ reference
(»;). When the

- direct to tho fouiTi;JeaI
c;};"^^

'' "* ^^° ^^^^^^ the awS

W See the form of order, 11. of

,
"OlS, 111 Jj),i,,,„,,,, ,. ,,

v"-- A.;
. 2,nri/,//to>/ v.

iWr.v, W. N. 1880, 1,50

^
W^See Ord. XXXVI. ... 47, post,

('0 Id. r. iO, snimi.

v^. ii..;, « ii, 23 2), (j(14' ,')i r r
Q.B.318;40L.T.630;'3^\^:'t'

5 I 2



mm

Eeferences to R<'Ar<'cs - Official or SprciuL

, rs 1 \ «,.,ir,v«n nn tlio roferonco a noto apocifyiu?;

P^BT XVIII. rulo 47 o£ t us 0^^'^°'^)'
°^^^^^^^^^^

to whom such business

thouamoot th" O'^^lC^r bo endorsed shall bo a sulhcient

Z^^^ti Sill R^l-oro proceed with the bus.no. so

Order are not to mtertere with t « P^^^^ "'^^^ particular of tho said

direct or transfer ^,

J^ 'S- ^..^^s t? thTcL\ or Ju,lge to l,c, ex-

OHicial Eeterees, ^^^^^^V^.;^ P^:"' or transfer shall bo rccr.!'.! ,n

pcdient; but every
^^^f. ^'X J Rule 10. and a noto t,> that

the manner men loned "^
Or kr J^i- ^^ ^^,^^,^,,.,, ,„a in c,m

effect be endorsed on the o d^ o

J^/^^™^^^^^,, ,, ,^,m bo uuuk to

-^nS|S^^:S5 £ su^Sr:S
^^Sr^t:;S ^S;^^Sf4--e or transfer."

tings oJoiUcial '' The OHicial Referees shall
^^^^^^^^^

^^^^^^ ^^^^^^ .j^^,,;,
.

e,ery day ^^pJ^^^'^T^o'e.^^ on Saturdays duri,,,

sittings of t^^Ji'Sl^ti "^^^^^
sit, at least, from 10 a.m. to 1 p lu.;

K?uSin?i^sEu7elall pi'ovent their sitting on any otl.c,

days."

referees.

Proceediugs
before the re-

feree.

—Aiitliority of

referee.

—Place of

reference.

—Inspection.

—^To proceed

de die in diem

Peremptory
appointment.

Conduct of

trial.

Attendance of

witnesses.

J

1 /„.» thp ^pferee.^—iiY Judicature Ad, 1S73, s. 58

Froceedtngs before *''«j,3/'-J
^^.^^^ by referees under tins Ac

- lu all cases of any
]''^'''f?^jl^,2rersoPthe Court, and shall Imv

the referees sha 1 ^o *r»m o 6e o^k-.^^^
,

'

^^^ ^^^^^j^ ^

such authority for the purpoeot.u^^^^^^
^^

^s^^^^^^^hz^'i^ ^S Sals
^.S^^rS Z SS^rlc^^ivalent to the verdict of

3^HT""/, ; YVV7/ r 48, "Where any cause or matter or ar

By Ord. AAAM. »^- '*''', .", •

referred to a referoo. ho uui

question in any cause or mattei ^^

.^ a Judge, hold the trial at

Subject to l^°"^<^;\°^,^^JiiX^^a;deem^;ost convenient, a

adjourn it to any pl^';°

fj^^^'^jj, ^ f hiu^solf or with his assess.

}r ^^^whSte m^yler^i^e^^^^^ ior the better disposa

(it any ;
, wlucU fio ma

j

i
otherwise dnoctci

riwTJK go F»-S -« "» «.,'"' ^'° '"
'""

"

y

(z) liobimon V. Itobinson, 35 L. T.

337.

(») »</,/!/</. V. Hiti-r ]''
fj':

L. J.,Q. B. m; W L. -l- ''I

W. R. 220.



Oficlal or Special.

the reference a note specifym?;

rotatiou to whom such busiurss

) endorsed shall bo a suthuiont

proceed with the business so

wo last preceding Eules of tliis

power of the Court or a J lul-u to

my one in particular of thu saul

to the Court or Judge to l>o ox-

or transfer shall bo rticorcl^d m
:,I., Rule 10, and a note to that

•eferonce or transfer ;
and ni caso

ill have been or shall be uuul.- to

efcrees, then the clerk ui laakiug

cording to such rotatiou as ulore-

L reference or transfer.'

eferecs.]—By Ord. LXIfl. r. U,

t least from 10 a.m. to 4 p.m. nu

aas, Hilary, Easter and Ininty

slice, except on Saturdays, duniij,'

; at least, from 10 a.m. to 1 p.m.;

revent their sitting on any otlior

I—By Judicature Ad, 1ST3, c. 58,

J or trial by referees under this Act

officers of the Court, and shall liayo

,f such reference or trial as shall bu

or (subject to such llul<'s) by the

reference or trial; and the report

on of fact on any such truil shall

)
bo equivalent io the verdict ot a

'here any cause or matter, or any

. is referred to a referee, he may,

urt .a- a Judge, h(dd the trial at or

ho mav deem most convemciit, ana

thcr by himself or with his assessors

expedient for the better disposa ot

lo shall, unless otherwise directc(l b)

1 with the trial de die m dicm, ma

•ied with a jury."

An award will not be sot aside,

.t the referee did not sit de dio m

B a peremptory appointment and may

V does not appear («). ,

Object to any order to be imulo b

the same, rnrf«H'e shall be taken
J

1 the attendance of witnessosmay^

L. J.,Q. B. iiOSi *'-* ^- ^- *^'''

W. R. 220.

ProceediiKja be/ore Referee.

1581
enforced by subpoena, and everv sufh frmi 1,111.

are conducted before a Judr'o

The Referee's Report, Form of ,f-r 1 Ti,„ ^ .

should be addressed to the Couit'o tho~rT, 1 ^^^^''^i
°^ *^« deforce The roforoo'H

was referred. On a reference i dor sttS^tL^'^'
'''^^""^ ^^" '^''^'''-

n^'T'
'''""

it should state the findings of L ref^it "'^^r'
'''^^^ '^P^^'t '

'''•

issue and the facts (.), but not fb?. nl' in A
''""'^ 'fostion „r

founded, so that t^Co:^rtt.^^J:'^Sl'S;Z:'l-'^rf''
matiou necessary to enable it to arrivo nf n 1

.'".'''*'"''1« and iiifor-

not do so it may be referred back h'^f)
'!''"'' ^''^- " '^ docs

done(/). On a reference n or t% tho'^''^"
*"'' \^^' *"> ^e

need only find the issues in tl o 1 iri^.t
"
m ^ "'

^l^
''^'"'^

need not state either the facts or tlio l ,^^°, "ogutivo, and
are founded (</).

"" *''° ' ^'^''^''^^ °^i ^'^ii^'li tho findings

Power to submit Question to Cnm-i „.. .^ * r> .

Ord.XXYf ' '''' "Tl^° '•efeeoLT/^i'l^-/^;^'-'«%-]~I3y Power to sub-
any trial before him, or by his ronort i,mW + ? ^'"""l^sion of mit question

him, submit any qt^'stion Ir n^^tl oie I • f. '"^T^"^'
"^'^^^<^ ^o fo -"."•t or to

Court, or state any facts snopinllv J f?.

^"i the decision of the
'^''te f^ots

inferences therefi aijTia "^^^ ^« ?° ['T' ^° '^''-^'^ '' '
such submission or sWemenr^h^lT bo « t ie^d'Jthe C '""f'

'"^

direct; and the Court shall have nowor fnit •

^""^'*
^^^Y

or reasons from tlie referee, .^id Cmitf7"'° ^"^' '-^I'^'^"'^"on

any part thereof, for ro-tHal ?,^ furtl or 1 M "'1-'° "'' '"^^"er, or
or any other referee

;
or e Coml „ u l.S' r'"^'"" !" ^^''' '^'''^

to any referee on tlie evidLc^ take. £.1° ?'" '^"':^^» ^''^f^'i-^l

without additional evidenco'is^h: C mtta; d'^'V'
S" "''' "'

(/'. Lnder tho former rules, the
retcree had no power to order pro-
duction of docimieuts: J),j„ri//U,- vMi/m, 17 Cli. D. ;UG : 29 W. \i 53.',

•'

cp.7»;r/.,,,MCh^D.(;fil :./.;,„.,•,;
\. II illi.-Mx. L';iCh. D. ;!.'),!

Ji ^"!M\'^Jlir,HUH,lun„ v. Allen,

V i I'l'f^H"'-^
^^'''^'"" J'ixlrwt, C.

imiint r7'; -''
'f^-

^^'"''^'•^•'^

LT !;''«
'''^''•^-' '''''*'''''• 48

L T Vr 000''"'''' "" <'"/M>,r, ol

t\VR'i-' ^-^.i ^i^-
'^'- ™; 30

'cn. i). u2, ((7,
'

00 MelViH V. Monico, 4 C P Dper i;,w«,,.,//, L. J.; at p. 149:Imlm-hc Aynini ,nhl Soda lUrUy
leiwsleui, f,2 L. J., Ch. 704- 4SL.T, 81":; 31W.K. 913 '

*^

(/) Id. See i)uiikii'k Collicni Cn
J-erer, 9 Ch. D. 20; 39 L T #50

_v3G ; 61 L. J., Q. B. 4yi . ^. ^ i^,-

{li) Cp. ll'alhrr v. nii,A;,ii .lo nu

C»/Wy t'«.,9Ch. D. 20;;(9L 1\



Notice that

report ready.

Application to

adopt, vary,

or remit report

or rcfcreuco

under sect. 56.

—Where
further con-
sideration

adjourned
pending re-

ference.

—In other

cases.

Application to

set aside find-

ings on refe-

rence under

sect. 57.

Reference, to Referees-Official or Special.

-\ -n n 1 YVYFr r. 53, "Wlicncver

Notice that Report r'fy-}zfLTLth>A\ (.u"tho same day fau.P

a report shall bo mado ^^y,
^„^f

.'f^^'.^tios to the trial or the roKTcnce

notice thereof to be gjv«;^ to

f
m? paUios^

^^ ^^^ ^

notice of such report."

Application to adopt variu or r^^^^^^

,. 54 " Where under the y^^'Z/-'''''' f". "^^o or matter, th.^ lurther

'r^p'ort of the referee t^^.^^^S .d^mrnTd. U shall be huviul for

consideration "^ which has been a^ 30^^. ^„,,,iaeratiou, -r („,«i

any party, on the licarnig ot JucL m
^^^ ^^^^^^ ^^^,

notice of motion or
^"XuUeavo StL Court or a Judov to ,^^^^

'^il^'Sll "oLSed that's anik following rule are confined

to references under sect. 06.
^^^^^^ t^^fifty-sixth BGcimuA

By Ord. AAA I /. r. 00, vYn«
,,„{„TCe has been made ui a lausc

the Principal Act the
^'^n^^^f^f

.^he^

or matter, the further
considoaUonotwm

, ^^^^.^^ ^^.
^^^^^^^^^^^

it shall bo la^vful for any party b an ei n
g^^ ^^^ ^^^ ^,^^

to apply to the Court to ^^l^P*
"^"'^';:^;i|t the cause or matt.^r or anj

any other referee."

Apr^icr,ion to set aside ^^^Sf-^^l^t'S^ S;.v^5
The rules 54 and 55 {supfu), only 'n|rl>^^°^^^

^^^^^,^,.i,,,^.ii,,ll

m" Where the refei^nce is under sect ^^hc repoi
^^ ^„^^^ .^ ^^^^^^^

or partially adopted by he ^'P^^-t;.^,^£f"t^e verdict of a jury (

;

sect. 57 tbo referee's fmchn|,eqm^^^^^^ ^^^^ ^^^,,^
and no motion to adoptit is nece^s iry ^ ;,

^^^ \)m>^vm

Z question the findings of the ^"etoi^o he must ap^J
^^^^_ ^^^^

Coiut on notice of motion ). .^"^g'^^before judgment has bo

g^r:i£^S';:^t^t^^^. made promptly ,)•

(i) Cp. as to the practice under

thSor''rJterrules,7|.r.«|rfv.
CW -/-.^

111 rh T) 044 ; 51 L. J., ^"- '^v

'

iW;, •, 0(r^» V. 7sHr»., W. N. 1882,

U: lie Brook; %^- ^ 7?m;/,; oO

T T ch 744: 45 L. T. i/->
f:/

T T Ch 248; SOW. R. 317.

^•(/rjud: Act, 1873 B. 58 ante,

p.%0: Cooh-e v.Neii stle J-o.

w!n 1882,8;51L.J.,Ch.248;30

W R. 317: per ^'"f'-,-^^',,

"
/) 7,V,.n» V. >>/H fl'«

(I) Cooke y.lscurnsth: ^1. "

^toVubi supra: A;//.rv,'«'W'

Q. B. D. 180; 49 L. r. 1.4

^^[X^t.Bedhororfv Ar„n

Kavli Hotel '^"v 53L. J.,t^

^,0 ti T. 173. But SCO tiaum

[0) Cp'. Jio -S''""^' '-'''y^'"" '• -^

45 L. T. 172.



Official or Special

rJ. A'A'XFf.'r. 53, "^yllonever

lie shall ou the sumo diiy cmuso

artics to tlio trial or tho retwineo

iroctcd to tho address for sorvico

of post be doomed to liavo
aurso

A'A- A' 17.
•mit Report.-]--BY Onl XX.

\h section of tho Principal Act tlio

nnacausoormatter,thului

adiourned, it shall bo huvlu

icl

thor

lul i'lir

ir'dii. )d
fvirther consideration,

, apply to the Court or J.uigo

vo of tiio Court or a Jud-. to ;.'ive

of motion, to come on Nvith tlio

L't or to remit the r.uise or
3 report or lo rvnuv .i^^ y'"7.

.-hearing or further cousidcnitum

ad ^tho following rule arc coiifmed

ore under the y?/<2/-8«Vi/'.sectiou of

10 referee has boon mado ui a cause

m of which has not been ad.iounial,

,v an eight days' notice ot motion

A carryTnto effect the report ot the

to remit the cause or matter or any

irther consideration to tho same or

inqs on Reference under Sect. 57.]-

nly apply to references under see

er sect. 5(5, the report may bo ^-M)

•t But where the roforeuco is umkv

ouivalent to the verdict ot a luvy [j,

Sary (k), and if oitlier par y dosives

No time is limited lor this app a.i-

,t anytime before judgment has been

should bo mado promptly [o].

Ler

er,

46
re

82,

50
29
51

ite,

52

'iif>>

. B.
lb I/,

30

W n 317: pel' /«"'> ,.^^- ^'

r^ Vat M 9 B. D. at ii.
iiW'.

n^ Cooke \.Xoi-c,iM;^i- '
"'

Ci.\« .«,»: yj- -S'Hl

Application to stt aside Fiudiiirjs.

If tho rofereo has improporl^^ a.lmittod or refused to receiveevubnce, or has so to speak, m{sdirected himself, or his ropSt orfimlmg.s agamst the ovidonco or in other respects wrong, the^ nrt -

affected may move to sot tho report or findin" aside or t. rnfJ • f i

''

report back to tho referee
( ;>).

"
' ^" ' ^^^^^ ^^^^

'[he party objecting should bo prepared with some evidence of what
took place before the retorce (,y). Ho should generally produce aTopv
01 tho reieree s notes. If the referee refuses to give such a com Jnapplication to tho Court to request him to do so should bo mado'

1583

Cn. CXXXV.

Motion for Jitdi/iDettt.l—Bv Ord X r o- o
the Jiulgo or ref^^ aitaiii ^l^feSi^g an;7Sgme;?t^K
Tiii !S: 'ir ;; ^^i'-'- motiou^r.UgnLr'lf t

r. 2, "Whore at the trial Motion for
jiulgmont.

, i. i 1
,

-"- """ii .1 iijuuiuu lor lUd^-ment. If hn
does not set down such a motion and give notice tlirreof to the
other parties within ton_ days after tho trial, any defendant may
SeJpIrties!^

""
judgment, and give notice thereof to JhJ

fo5d^!&
proceedings on motion for judgment, see ante, Vol. 1.

jMwnto set aside Judgment directed to be entered.l-JiY Ord XL
T. (> ' ^Vhero at a trial by a referee ho has directed that any iud^-ment bo entered, any party may more to set aside such i^uUS
an, to enter any other judgment, on the ground that upon thonnJing as entered the judgment so directed is wron-- m vidod

As to the proceedings on the motion, see ante, Vol. 1 , p. 7-59 et seq.

M,jmcnt.]~By Ord. XXXVL r. 50 {aide, p. 1581) the reforoPwhen a cause or matter is referred to iim tvj triab^iias powo todirect hat .ludgment bo entered for any party (,). The saino noUr
1. conterrcd by sect. 9 of the Jiulicatirc A^^mi (

°, '
P S'in cases ^here the whole cause or matter is referred to m .fRcaletereetor rial by consent. If tho referee directs that ul.She enterclfor cither party, judgment will be entere.l on' the ?

('«« ]-mere a whole cause or matter is referred bv con-ent

l.ppheatKm to a Judge is necessary to obtain them (s)

' "'''

Motion to sot
aside jiKl<f-

lueut directctl

to be entered.

Judgment.

Q. B. D.
w. 11.747. „ , „

(w) U.: Jledboro'i(l'i "[

jlir/»^^o».28W.E.3,2.
/>A'Td

Costs.

^_
ip) Cooke V. Newcastle, cfr. Water

«•. supra: Miller v. I'lllmn, ubi

lolhry. Ilmilcll, 22 Ch. D. 723erW M. R., at p, 72U: S. C

,

U Cp. lie Brook, S'jkcs

45 L. T. 172.

V. Bmk
R. 661: Wood, V. linriiicott.'w'.

^!b-S >om Seeperyi;-.«,L,J.,
c. V. 1), at]). 1,1,5,

,('/,) '^('M-l V. Boyle, 2 Q. B. D. 124:
fifiw Idliiio, ubi .supra, per
/M.<^L.J.,9Q.B.r.atp.739.^

(,>•) Inder the former rules, tho
referee had no power to direct judc-
meut to be entered: Lonf/mun v.
I-.iist, cited ante, p, 157'! n (r)

2,W J-oiir V. Holme, 52 L. J.,' Q. B.
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/Je/ere«ce«<uiJ./ema-Oia./aUr
.%«•«/.

.w „ 1 '^oe Ord. LIX. r. 3, and

Appeal in

coiBi>ulsory

refereuce.

Fees.

and after tho date ^^^^^^^l'Court, in respect ..all matt.,.,

Eeforeo(<) attached to the Suprorno
^^^,^^^,^ ^^ j^ ^^ ^j^^ ,,

m'LtlonVor issue, ^^^i^^^^^^.^^^,
imspectivo of tho time u.;cupiod.

}( •-,/ for tho entire rotoicnce, m^ i . j.ocecdcd '«ith.

exii>c?^sis t. JisS-L' '- -^ ^'«° '"' ""

ceodii.K ^^ith the roforenco.
^^..^nco are to bo hold olsowhtTo

"^ -mcro tho sittings under a retoic
^^^^ ,ittinp muy bo

than in London, a c^^^X sattct "n of the Officia Eoioiee, bv

held shall be Pi-«^'"^f,tmr proceeding .vith the r^^^^^f^^
=^

f
and at tho expense of ^^^V^'P^ ^ ^ho above feo of oL, 1/,1U.

f.
JLeshallbopaiain acWition to t

^^^^ ^.^_ ^oj;
T'^' 'J'" f tt

t^v pvcrv night tho Othcuii i^^^*;'_^
' t ^ndon on tho business ot tho

reference, togetnei wn-i^
. , , ,

from London and back.
^^^^s may bo required botoro pro-

.'A deposit on account «^''''P;'''A^ any time during tjie com.e

ceedfng 'v.ith tl^« -^lum of Ihe' Amount deposited shall be

twe'd to tho party making the deposit ^^^^^^

i"art7lnt:edinl^vith the retere^^;^^^
^^^ ,^^^^, th.tn.

r''Hltftimftonimet^?^^^^^^^^ '" ''^ " '

all moneys received by them.'

,

aute, p. li^iG.



Oftcial or J^pecial.

-j_Sce Ord. LIX. r. 3, and

1(39.

.d the 2ltli April, 18-7, "Frmn

00 to bo taken by an In icuil

Court, in respect <.t all inattur.,

, bv any order, sball bo the sum

espectivo of the tnuo ...cupied,

rel'orenco is proceeded u-ith.

ccted by means ot a stamp or

:mont paper or summons issuod

;ing the time and place lor pro-

efcroncoaretobolieldelso^'h™

Lco in wbicli the sittuiK«,i"ay )0

actionof tbe Official Eelcroe, bv

,oceeding^itbtbeiu3fcrencc and

, the above fee of ol.,U.\U.i .

ee, and 153. for every uv^U Xh,

rom London on the busuics. (.the

Sle expenses of then- tvavell.ug

snses may be required botoro pro-

at any time during tlio course

,f tbe amount deposited sliall be

'!S% any) hereby autli.ri..l

be paid in the first instance by tie

'onform to all regulations that may

the Treasury for the accounting lor

( lo85 )

to determined by the Court Se

be Act,
1873,8.60,aute,p.lo<6.

See Jul
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Past XVIH-

Arhitralion hj Coimnt. ,

Skct. I.-P«E8EKVATioN or Former Pbactice.

i,+;«o. tf. roforoncos to arbitration ia

The old la^- and praciico ro at ng to ro oi
^ ^,^ ^^^^^^ -^

iot aboliBbcd by tlio '^fl'^^''^Zo,X tho.so Acts (-<).
.

, ^

addition to the powors ot
'^^'''^'^^^i-'Xb provide for th. trial of

actiouB mj.omo cases otlu^rj^^ ^^^^^ pi^vi^li by OrJ XXXVI.

rr. 4 and 5, ")/<<, o/. >• P-.^" '/,•
{ ^ ^^ I'ect any procecdni-s uiulor

;. 10, that ''NotbniRin this oidu shall at^
i^>,jAuve Acts .vkt.ng

any "/.tl'';P™^\-^?^,r;^l Jji ions of tbo Co.nuu.n Law rn.c.duro

to arbitration. ibo Pioyi^;;
Hoctions « to 17 inclusive ol the Att

Acts relating *» arbi mtion a o ccUon
^^^^ ^^^^^

of 1851. Kono ot tboso
f^^^\"'^'

^'
^ho c'/cf statutes relating' to

Jl,.nsion and Civd Froc.
^

,^'. ^^^j^/i"^ „-. 3, c. 15; 15 .(• 1 If. 4,

What may l)e

referred.

gjjCT. II._WnAT MAY BE REFERRED.

+f«v« ^n difference between parties may

Ab a general rule
,^">:^^ i^n ^criminal cbarge, bowever

by consent be referred to a bvt^^ao
.^^^.^^^^^,^4 f,, i.,,jmy(t),

cannot bo so rctorrod.
Yj^\J^°;?\ cannot bo rcferrea. In ono

or for non-m)air "/ ^ /^^;;f';\5e,icl in delivering tbcir ]
udgment,

ca8e(/>), tbe ourt..tUi..uis^^^^^^^^^
^^^^.^^ ^ (;,,,,, ( j., „>

said that
;;
The "/l^yrp,^"^^^;^ "'^g

..
^,l,ore a party mjuiv, k> n

JA,/«r v. Townsend
^ |,'""'^^ ij^aictment, nothing can (h'ter siul

reniedybyaction.a9^eU.s b^ m
^^^^ ,epuration ^vlu>h k' .^

varty from rotornng the ^^"-^^^^^^y cnminal prosecution may uiyi

lo receive to arbitration altboug^^^^^
^ ^ ,, ,

Ijcen commenced. If. ™^^
^iJty is taken and the Court suspou

be given."

^•(I) S^e It. v. J/'"''','/. 11 Q'

529; I'JI^-J-S-I^' ''S, OB ^

(c) li. V. Ululu'iiion', I- U. u- >

2 Ex. D. 7; 46 L. J.,U. •»• ° '



Consent.

)F rouMEU Practice.

to rofcroncos to arbitration 13

fth, but coutinuos to (ixist, m
.ivon by those Acts ('<}.

,
wliicb provic e tor t'. trial of

av-itba]ury(.s«On.A\\ /

prosslvprovuloby On/. AAA 1 /.

l.all iiitect any procoo.lin^'s uiul.r

ju Law I'roc.nliire Acts ntuhug

,f tho Common Law rrocoiluvu

tions 3 to 17 indusivo of thu Ait

aro ropcalod by tbo -S^-^ hno

Tho c'. '.of statutes rdutiiifr tn

'& 10 II'. 3, c. 15; 3 ,(: {JIM,

uvProc.Act,liioi,s3.>i-\>.

MAY BE REFERRED.

Lndifferonco between paiticsmay

ion . A criminal charge, hnwcTcr,

ro, an indictment tor i^'vyiry^l,

r (A cannot bo referred. In ono

nch, in delivering theu^iu.lgmcn,

Iv laid down by 0,hhi>, ( .
J., m

.)v . where a party m3uiva liu> a

rndictmcnt, nothins.cantl.'tersurli

nent of the reparation whieh Ium,

"h a criniinal prosecution may uijo

ri,o bo added. 'With leave ottlie

tv is taken and the Court snspemU

estions between the parties to be

Sent, for then it is only to cmWe

at sontenco and judgment ought to

The Onhr or Ayrement to refer.

Sect. III.-Tue Order or Agreement tu refer.

1587

TAOE
.1/1* and form of Submission,

#' 1587
Appointment of Arbitrator
uhii not named in the Sub.
misiiutt, ijr 1592

AherutidH if Submission .... 1593
Miikiii;,' Submission a Itule of

CoKrl 1594

Efe<'f of Agreement to refer on
Jiiglit to Siie—.Stiiiiitiij I'm.
ecedings in Action brought in
eontrueentiun of jggg

Itevocation of Subm i.- . ion, >^r . . . 1 602

Costs in Case of abortire lie.
•^''™^''

1605

inthe lli.b (Jorn-t of .lustiee, tho ^i^^^, bvufc I'e.K'ih!^
IKirtios, berofcrrod, at anv thue Uel' .re triiil l>'v \f ,

".''^'"^ '' th(..

onl.. of Court. It i. usiiully rofJ;;;! by tho' ..^:;^' l^tti^iii;iyaiso,bycoiiM.nt, l)o referred by an 01 lor of tho (L,vu\ \
it . called on for trial, with or without aZ£? boi

" ^Ztho imrtios may think proper. T'linn flin n,.r>,,
/ P ^'"^>-'>,. 'is

theiWterof it\4ll soiiotimes bo lX4d (V

^"'"'"* '" " "'°*^""'

Tho solicitor in tho action has authoiitv t.i mf,... u ii

his dient(y) If the client wit£;t\t 1' utt'i^f^^''thesolicitor nevertheless relers the action, tlie validitv of Vh,.'..
cannot b(; disputed upon showiuff cause .-.i s , I. V / '"'^
th. award, and it seems that in fur^ca^e ,\:

i ^ °;!,':;r''''''r'
IS agonist the solicitor (,). liut it wouhl to m' that a cS w^^Jnot bo bound by his sohcitor'.s unauthorized agreement to ro?oranaction m an unusual manner (/().

^^uioui. to rotei au
If the action is to be referred before trinl n Aroo*.^ > j

bo obtained for the purpose. L^Z^tflMS^::!^^:^^
JiaUsoii both snks siijn a vousent to an „ril,-,- /.. Jlr .

' !

ton.;o.. Take this consent to to rU c //or/^,:/.,?' ^''''t'
he Ikijistry, ,oho u.ll draw ,p the oner Or Sj >./'''

''' '"

i:2Z:^l;r:;r::-^^

eive tie order ni the usual ivmi. Tho order slmnl.l Awi.lL I \\
roeoedingsintho action be /tayed(0."t^mfthra'Sger

Cir. CXXXVI.

WlitTo there is

a. cause iu
Court.

Solicitor has
power to refer.

Ortler of
reference, how
obtained.

35

L. T. ."iaO.

(/A See

529; I'JI-

Ti. V. ll'iri'c)/,

J.,Q.B. I'X

. Blakemore, i-

{<!) .See H. v. l/ardei/, 14 Q. B
?;I9L. J.,Q. B. 1!)6, as to tho
ect of an cnlor of Xisi Trius
feiTing all matters in difference,
well as the cause.

H Soo Jlraiu/on v. Smith, 22 L. J.
JO, oil.

1 i'imelly.The£n.ttern Counties

L wticre tlio submission was held
»«e viiliil though the solicitor for
cictonil.-.ts (a body corporate)
uoiintuonty under seal to do-

ll or reier thu cause: Smith y
\"P: U. & L. (J7t); 18 L. J.,

fs,?-209://Wv.7>./*.,-,3Taunt.

Jicid, 21 L. J., Q. B. 78.

079
, 18 L. J., C. P. 209 : FavieU v.Ihe Lustern VvNnties Ji. Co., supra.As to counsel's authority, see Vol. 1.

p. i(w, n. (/).
'

(0 As to the power of the Court to
stayprocoodnigs after au agreement
to refer, see C. L. P. Act, 1854, s. 11,
post, p. 1693. '

<•'•'',



Ordor of Nisi

rrius, how
obtainoil.

Form of, &c-

Where no
action in

Court.

By deed or

agrcemout.

With whom
bo entered

into.

Arhitratiun hy Consent.

Uni MO >v»U k""»-" •""™^ ,." r,r 'Ili« livirf. wl»-,. luilii-

«'f'*:',;:: "»a!otti^^^^^^^^
"'"™ ' '

-;;- ;is JT^u ^.^S^.^ »n£rtriaipS
ivniild have doiv; tit uiii 11" v ^

W deed, &c., ace .•-/':<'•
j^ Court, the sulnmss.ou c;nmo

^^If there is uo action pof "-^ ^.bcvo an actum is vc.l.n^'

bo bv order. In this '-''^«°' ;'"
,J„.ed tc aihitrati.ni by mutim

the matters in di,ff«^-''".':"J,ni,^emen and by .avol a.-icnuut ,,

I, 1. hv deed, by written af2;i-ceiucut,
u,,bimssi()u caunut 1)

^Tt' 1 st-me itioned case, }'l^^•^''^\^}Z^!STcon.in^i to it (o).

.nWssion, in <>i«ler that .the a^^a
^^ ^^^ ^^^ executed 1

id S one. The BubiuiBsi..n ^^
b^

^^.^^ J.'ueitors or ag;eut., uuk

the parties themselves aiuj not h> he
^^^ ^^^^ ^^^. ,,,^

by virtue of a power of '^t*" "-^^J^W
^^ t„ arbitration ot luuto

to

(,•) See riHw'"'^ v. Ira-is, 7
Eb

C. B., N. S. ^»\' ^^"

I tenus as to

627. , „*nrf1pr Chit-rorms,

^Jfy20'whereapersonno^ap^^^^^

Athfiioii, 10 Ch. U. !«•'.

228.



,
Ci>ntent.

,
1,0 mado a party to tbo or.l..r

^al, tho loading' ('ounsol on <-;k1i

ral a-Voo iq.ou an avb^trutor

uiro cnibodicl in a pnnt.a inm

M Th« briefH when nuldrsi'd

ilmw. lip tho or.lfi tv(,m suA

\id proceed in </,. r;:/..M,r,. ,,,,

vYordict in taken Kul..,ort to ih

,or of tlio Court kwpHth.nvonl,

certificate is given lu aecmdau. o

„.;U1m: found in Chittys Funns,

aosedaBmumoustoreteracauM

on tho uHuaUorm.; 't Nvas > U

,0 arbitrator to an.end us a Ju.l.'ol

As to tlio form of a svibuussioQl

- m Court, tUo milaulssinn camiotl

'aSo^'horo an action is FU'lmj,',

referred to arbitration l.y mutual

ement,andbymrol.a^'roe,a..U;i,

;^"ver tho Buiinission canuot 1.0,

ou-'h bo parties eonsent to It,

? „orcs^arv parties .lom m tli

vTm V 1.0 an elVoctualand

' irwieed'shouhl bo ex..uto.Uv

Ss!^s;^;'r;ra^^^

El.

,
9

'. 1.

1 to

. T.

rms,

; El.

larty

) the

held

7M.

3.B.,
iidiT-

111.

M^& iV. .-.Si; 1 a 0,48.
,

t[,uaa.y ajMiuicsccuco:
^^J-''

^^VfSvra^^/o'-'' V. am', '1

'228.

I'llllll of Nllb-

miitaiuu.

'J'he Onli r or Ai/reeiuenf, li, n f,r

l,i,„li„n; upon him («). Marriod women could not hofnro tho ^farriod r.t f'VX vv.
W.uu.u s Property Act l«,H2, ,n p.Mu.ral outer into a submis.si.m

/' ^^^^^^
Iho HubmisHiou should distuictly s].ocity the luattor of co.itr,"

vorxy Hulauittod. In cuso of a general reforeiue, tho i.liraso "ol'
iilimattor.H m difleronco between tlio i.urti.s" nuiv Im- u.scd ,>r I.'

„„ action onlyis referred, tho pliraso '• of all matter.s in (iiirereiuu
ill thu action («) It Hcoius, tliat a ntipuiatiou may bo iu.scrtcd
to th.i etfcct, that the death of eitlier party HliiiU not 'operate anu
iwocution ot the Hubmi.s«on(.,). It in usual to insert a eluuso
fiiabliiif,' tlie arbitrator to enlar-o the time h.r nmlun.' his
award (-). Wlioro an action is .v^orred, it is usual to trive tho
arbitrator the powors of certifyi ;• ;,uu unendin- whicli a J.ul.^e at
thotimllms(,/), It IS the pr x'tico to luiert a clause in tiio sub-
imssiou einpoweiing the Cou t ur a J\ i^^o, in tho case of any
aisimto relative to the valuht.' oi t.ho a\vi,/d, or of a moti(.n to sc't
it aMile, to remit the matters . ifenod to :ho recon.si,leration and
(lotermiiKition ot tho arbitrator ( 'v S:v -j a clause .-liould bo to
remit the matters or any or eivi . of them (/;). It is usual and
advisable to insert a clause that tlio submi.ssion mnv Ik, made a
rule(.f('ourt(c). It seems questioiuible whctther a i.rovisioa that
luiistaiuped documents shall b<! admitted in evidence is not illeiral Ul\

If ail action only is refoirod, the arbitrator cannot decide mu,,! r i .•

otlur matters in .lineronco between the parti.'s "). When^al
?"*"'"="""

acfioii IS relerred, it seems the arbitrator cannot direct a verdi.'t or Wl„.,.
jiulgmout to be entered, unless a power lias been given for that nf'.mr

'""'"'

purpose (/ ). An authority to tho arbitrator to enter u verdict does Authority to
'

outer verdict,

&c.
(«) Itc Jlihie.s, 1.5 C. B. 451 ; 24

_. J., C. 1'. 29 ; sue post,
J). 1G():». As

|o trastees of u baukniiit roferriui'

natters rolatiii<; to the baiikruirt's
|st;ite, see ante, i), llOu. See aSii/-

Jiffe V. IJroolr, U M. & W. 855 :

miilp.t y.lSui/le, 15 M. & W. 198.

(0 8ee HIriH'liiin v. JJoiujall, j E.
. Moore, 305 : J^e Wurucr, 2 D. &
.US; see ante, Ch. CI.
(«) See Clinrkton v. iSpeiirer, 3 Q.

t)93, where nn ugreeinent was
mstrued to exteuil to a rofereace of
I matters in dispute between tlie

irties, uotwitlistmidiiig a recital a,s

a partieular ditFereuce. And see
mil V. llcdthoni, 1 Y. 4: C. C.
32C: He Wdriicr und Others, 2 D.
L. 148. "All matters in disjiute
ween the parties in tho cause

"

ienils to all matters in difTerence :

ilcoliii V. Fultiirton, 2 T. H. (j-11 ; 2
und. 04 (7) : !^i,iith v. jU/</hr, 3 T.
020.

) See post, p. 1604.

:) See A,r/c v. l^iiiciii, 20 L. J.,
345, where the words "shall

lint " were left out hy mistake
ichaelause, and the Court held
omission iniiuuterial. As to en-

.'iiiS the time, see post j>. ICl 1

.

') See post, p. 1C08.

, lli;/ain.'<, 20 L. J.,

^S'lX-^''^^ "'''""' V. Ifarrn,, Q.
B. Olo; 2D. &L.549; 14 L. J., y.U. !•>. .''^ee section 8 of llie ('. L P
Act, 1851.

,,(') •'^'-•^,9;I'. P. Act, 18.V1, 8. 17:
•plinth V. // hitmoir, 33 L. J., Ch 218
iVi, post, p. 1594.

'

(rf) J'liillip.s V.

Q. B. 357.

U) Atkiumi V. Junes, I D. & L.

f)4 ; 14 M. & W. eso
; 15 L. J., E.x.

.1 .
:
Ilaxehijind v. iStoek.s, 2 1) & L

VM:^ Law v. Jilnrkbinruic, 23 L. ,1."

, ir^'v
?,'^' Jli'ieliiiixun v. /l/dr/.w,/'/',

IM.i-bc ol3;8Biiig.331: 1 DowL

1
.
200 : JJoHhi, V. Jlrrlf, 4 X. H: m.

8o4: Jlayward w. I'/iit/ips, 1 \ A-

P

288;GA &E. 119:7>..'d. /wtv!
lo.r, ]., L. J., Q. B. 317; 4 1). ,tL.
/o wl;ero the Court held that tho
artjitrdtor had uo authority to direct
.ludgraeut to be entered up. Bv a
judtrc's order, after issue joined uu
action was referred to a lay nrbi-
trator, who, by liis award, ordered
that tlicre shoukl bo a verdict for

the plaintitf for 7/. 9*. ll(/.:"-Held
that although tliere was no jiower te
enter a verdict, tho award was g.^od
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Pabt XVITI.

Submission
between
several par-

ties.

Partnership
dilferences.

Power to arbi-

trator to say

what is to be
done.

Accruing debt

Arhitmtion hj Consent.

, J. i„^ n c+..t nrocossus (</). And l)t't'oi'o fe

not authorize him to ^'^f.^_^^^Zv,tiv^oina.^n,,^n
JuaicaturoActsit^^-ashold hatana^^^^^^^^^^

authority lor that

referred without ^^^^.^I'^^^^o tTo udgmeut to be avvstclo,

purpose, has no F^'^i to "U^er
^^^^^ and thi. km

udgmcnt non "bstan o ve uiicto to o
As to the prm,

thoSgh all matters in ^i^'-^i-'^^co aio iclorica ^
^^.^

o, auarintnitorto B a^^o a s^^
,,, „„, ,,,, ,,,

2iost,vA(yi-i- ,,^^
^"Vi^ ',,,,„ referred, the arbitrator inayawanm

B. and C. on tl^o,;|Jf I '"^^.^S B- or C. severally, as well a

to ditlereiicou which ^:, /'7, ;;''' •.
-..Hv f/V Whoro two persor

those which he has wi h t^om ^oiuU jO
^^.^^^^.^^ ,J^^_^^,^

bound thomselves join 1 -^n^^^ ^^1^^.^ , ^,^^^,,^ ^^

S^^t^tirSSSthwcS? iJ^irSly liable for each of tbo ... ,

^^SiJpona submissi. V^^^ ^fZ^S^^S^^^l'^
ners, the arbitrator ^^'^^•'S./^^.^.unl'" An a^'^itrat-n' ^^.,^,^ j^^

solved, the
-^t^il^ J'^i,,^t^,^ra p tnership agreement .kn,

authority to decide on ^iiat terms a
_i

i
^^^^ ^^. ^^^^_ ^^

be cancelled, directed amougBto^^^^^^
^.^,^^_ ^^^^,^ ^,^,^

1

,

ners should have all ^^\';^\r^ ^.^^^ of his late partner: it ^

necessary, sue for them m the n^fie ot ^^^^i.^^
^^^^ ^^^^^^^^

held, that in autho"zing o e ot the p
^^^thorlty (m).

the other, the ^v^ntrato had not exceeao
^^ ^^^^^^ ^^ ._^^^ ^^^

Where the arbitrator i^
.^P .^f,'V;"j^ ^^t i.ound to direct atlini

be done by either ot ^^^Uj ",tie. ho^ no
he shall so think tit

(

-jS^^^-b£St^^i^^^^
S^s^i^SetSdS ;

S:^twever, .ill not pre.uiuo t

and an action maintainable upon it,

for the award must be read as an

"pression of the arbitrator s opin on

that tlie plaintiff was entitled to the

su n mentioned, and not as an award

tla vevcli<'t should l^o entered tor

that sum: Everest v. Itdehie, 31 L.

J•^J5''>Sv. 7^».^5Dowl. 412:

(h) Tohi V. Loviboml, 5 C. U. ( <"

-

IEk G4;6D-&L.97: Luwffar x.

435 • S. C. in error, 7 Ex. 4()8
,
21 h.

J Ex 204. See Jiees v. » «<'-w> 10

M. i: W. 263.
• , , 7 t R

352. See Barnes 55.

See^S'!W»w«rf« v. tiwaine, 1 lauut.

^^L) «»>'^o« {or Burt) x.mgmore.

7frt«o«, 10 M. &W. (iOO; 2 Do

N. S. 446.

(«) ybi/jiis V. HeJforil, 11 M. i

69: GrveiiJilH. Eil!ieoi,ih,',(lli.

NickolU V. ./"/»'.•-, 20 L. ,T.. Kx. i

(0) 7/(0//// V. I.eiijh, H 1. R.

Re Marphelt, 2D. .t L. 06,

i/)-oif» V. Ifafso)!, H.So. .)8b; S IJ

'>2 where it was held tluit the 1

trators had riRhtly tiikcii into

consideration a demiiua wliidi

accruing at the time ot tlie

mission ; but tliis was by rcasi

the particular tcnns ot the

renco: U'l/inie v. U'i/nih; 3 ('c.

435 ; 4 M'. & G. 253, wlioro an :

of replevin brought 111 resided

distress for an annuity wiis ret«

and by reason of the pavticuhir

of the reference, it was iioU th

arbitrator had not excc-ilu.l h

thority in dealing with tlir urn

the at;nuity accruing attcr tho

of action arcse. A'"';'''"
{^=

A Croi/doii Canal Co., 9 .* 4. i

i p. k D. 391.



n hy Consent,

tet processus (,'/)•
And hdom t!ie

an arbitrator, to whoma amso w?s

reservation of autliority lor that

r tho juaguiont to bo arrcstod, or

do to 'bo entered: and this w so,

aro referred (/().

txl case, see C. L- - •
-

between A. on tho one >

^ '' ' arbitrator may :i

severally, as well as

AVhcro two persons

an awai'il,

eiu'li. llie

nces

erred, tho

As to the pofffv

,

1S.)4,

lie sidu. and

C.Vy. P. Ad, 1S.>4, 5,0,

sidu, and

awaiM as

,-ith 15. or C.

m jointly (/).

1 sovorailv to porf(mn

a sum to bo paid bj

Qtly liable for each ot tho sums si

f all matters in difference, by pan-

-hat tho partnership should bo dis-

ffood(/). An arbitrator wIki had

rins a partnership agreement shuuhl

t other things, that one oi the pavt-

)ts due to tho firm, ami shuuhh it

10 name of his lato partner
:

it was

of tho parties to sue m tho name ot

ot oxcceded his authority (m),

dorormine what he shall think tit to

-3 " ho is not bound to vlircet allinna.

^done, unless ho shall so think tit (»)

tl payment of a debt which did not

had entered into tb.e subims^;ion, the

they, however, will not presume that

The Order or Agreement to refer.

fact
;
it must be proved ( rA <-!n if x i

am..s of an annuity, \f ^;,foS,^ ^j'^
^^

Jj-f
^n action i<,r the

iiiattcisiiKhilorence, will not K'ivetlioiif,..'!' "^ '-'^""^ »'' "H
the p amtiff tho value ot the" in, t'fi) nf TT' ^° '^^^'''^ to
^'ivo tho arbitrator power to ord r n,ii i ^ •

^^° •'^"Ijmission

thinkfittobedonebythopartresre^^^^^^^^^ ""^^^ ^"^ ^^^^^
nnd one matter in di.^uto beforo li? ^T ''f"

^'' "^'^""''^ • dispu o
,knt has not given .^ec\u.i?v lb. tL mnSv t" 1 ''i

"''* '''' '^''^-
the arbitrator may award the dofenS to' n^v f ^T '"^r^^ ^^ ^o,
vahio of the annuity (r). Wliero i sot nfl^

^ ^ ',^''° plaintilf the
judge's order all matters in Sionee teln v''' .V^*^'"^'^^^'

'""^ ^i' a
dant in his .set-off in the .aid Son wor /"^'

H'""-
'''"'"' «*' ^^^^on-

tho arbitrator iiad properly aken Jio set nf-''f'
'^ ^'"^ ^^'^1 that

a matter in diflerenco though not a.^Uon?/ 1° T ''^^™tion as
ho action and judge's ordc?(.) V ''bv ho 1

""-^"^ ^^" ^'"^o of
trator has to determine the boundaries of co,.f"f''\""' ^^^^ '"'^^i-
entorn.to the question of title ami Z,! "f ''".l'^^^'^'

be cannot

:

enter into the question of titb and I^il""'^'''" ^f"J'^- 1'^" cannot
suHiciency of a atle i.s referr«i tb arSitolCe:' P", •

^^^^''^ '^'

^^:!!.:^^"!^'^ conveyance with a bS^ ofN?^^!*^^
^^^^^th^^ty

Question of
title.

it,

an
liou

tho
ard
for

L L.

m ;

770;
hleii,

tr V.

Ex.
>1L.
s, 16

'. R.

. 475.

auut.

more,

65; 1

vf V.

irattoii, 10 M. & W. 660 ; 2 Do^vl,

'(«)" Aiiffxx V. IMfonK 11 M. S:^

69: (Jreeiijillw IvIi/eiiJii'i. 7(1. B.o;il;

Xickolls V. Jom-s, 20 L. 'b, E.K.'ir).

(o) Biiii/it V. Ic'.'/^', *^ i- "''!,'

Itn Morphett, 2D. & L. 00, !««

i;,-o(f» V. ;; «^«o», 8.Se. liSb; SPowl.

')•> where it was held that tlie A-

trators had riRhtly taken into then

consideration a deinana wiucli wi

accruing at the time ot tlio suo

mission ; but this was hy rcasou^(

iv..- „.,,.(-;n,,l!iv terms oi the re

Uisucss lor uu luii.iii.,

and by reason of the pa

of the rfferenco, it was

arhitraior had not exei

lai'ticulartLTi

,-as heUl that

arhitraior had not exceeded liis

thority hi dealing with thciinvar

the ar.nnity aeeruiug alter lie ea

of action arcsu. And see h.m^

&• CmdoH Canal Vo.,d^ icK.

i p. k D. 391.

by a.anljiig a conveyance with ri3't;'-''T'''^''';
^'' '^^^tborUy

reteicice as to rent, the arbitrator cannot awar.l
?"""^^" ^"^- ^'^ ^

unless expressly authori;.ed (,,) Wiero fll 1
1'"^'*^'^' "^ distress

whether A. or J}, had the riiht to ho t tL"^^"'^ " ^'""'^"""''^ '^''''^

award of an undivided moiety to each ^^,,1^
^«'t;^m lands, an

there was an agreement for a lea.so of a enJ • ^T^ ^''^ ' ^^^I'-^'o
years, from tlio 1st of Mav 180 th i

"'"''^ ^or sixtv-throo
ye- from that time for .Suing ^htl^w^^' f'"'-'^

""-
rent; and an arbitrator, being autho,i/o fn'

''•'^^""t. payment of
or a lease, according to the terms ofthoV ^'"'^ ""^''^ <lirections
hmk fit, directed a lease fcfsTxtv-tSeofr™'']^' '' ^'^ >^i^<n^ld
May, bS()4; it was held, that ho h t] „ ^T?\ """ tlio 1st of
"n.t the award was consequS tlj^af(e "'S', ^'f

-^^'^""ty and
Qs to an arbitrator's po^^-er whero nr^^}/' f ^^"''^'^^' ^- ^^onur (a)
A submission to irbltratron bv an ov

"^f ""^^"""^ ^' ^•<'fcrrod
^

^otof itself an admission oLsel%)w\>°-' "^^^'^"'"^^^^'•'^tor is
ta.ubmission of tho QuestirwheiwU ""^'^^^^^^^^

ml It tho arbitrator awaAl that ho shn? ^° ''•^'°"*'"' ^^^ '-assets;
B virtually nn award thai ho' has at s'?J JhT

"'
"^T^

^^'' ""^
^ust pay it (r). ° "'-*'^^s to that amount, and he

Action of
account.

Submis.sion by
an executor.

Stamp on
agreement of
reference.

(P) Ibid.

K.3,4,8DowL281,per r,Wa/,
the particular tern

rence: m/iim-x. (/>»',> ^c. .>.«j .

" -^uwi. iiox, per Tiiidal,

43,5 • 4 M'. & O. 25;i, where an actu
"

of Replevin brought in rosrect ot

gf'/-
//'"W.,«,y;,, ^up,^.

distress for an annuity was referre. y^/''' v. lumUew/, o Biug'. N.
and bv reason of the particular t.r: -• / ^e 441 • uom. J\tvh v.

'/"«, 7 Dovvl. 426

w!/u '^\,H'^
^'"•''•^'^'- V.

PJ: ^i!'"','^'' 3 Taunt. 378

(0(111 V. l;,ii,„.toH. 2 T, l; GiV

!• a. Jj. 41)8 ; G Sc. N, R. 802.

0^: /i-os* V. Boards, 3 N. & p <!«>;

a\vaid a bond to bo given ^
gg(r)iW«,v.iw«.,3Bing.N.C.

^^^y)
Prosser v. ff.n.^y,, 3 Taunt.

(^) 7 Sc. 250,
('V) iV^nsw, V. m,m,, 6 T. R. 6

•153. ]lan;jx.j{„»l>,
1 Id. 091



Part XVIII.

Appointment
ot arbitraur
•when not
named in the

Bubmission,

&c.

Arhitrntion by Oonsent.

that tho submission might bo Tiiado a rule of Court without bcinj

statnpod (./). Where several un.lerwnters on a policy aKv.v, t.

refer the demand of the assured, it was held, that, as th.y hu.

a community of interest in tho subject ot the insuranco, and \v«>

all underwriters on the same poUcy, one stamp for the subuussiui

md ono stamp for tho award wore suHicieut (f ). bo, it tlieroar

two memoranda relative to a referenceconstituting only oneagv*

ment, ono stamp is sutheient (/). Documents made un,l.r tli

Com. Law Proc. Ad, 18J4, do not require stamps (see Lvm. bu

Prvc. Act, 1854, s. aOj.

Ainwhitmcnt of Arbitrator when not named in the Subumwm, .t'c,

-By tho Cora. Law J'roc. Ad, 1854, s. 12, " If m any case of arb,

tration tho document authorizing; tho reteronco provide (y; that tli

refewuce shall bo to a single arbitrator, and all tho parties doim

after differences have arisen, concur in the appomtniei-t ot n

arbitrator; or if any appointed arbitrator refuse (/,) to iict, ,

become incapable of acting, or die, and the terms ot such donuiiiei

do not show that it was intended that such vacancy should not 1

suPDlied, and tho parties do not concur in app.nntmg a new on,

or if where the parti.3s or two arbitrators are at liberty to appoii

an umi)iro or third arbitrator, such parties or arbitrators do n

appoint an umpire or third arbitrator (/) ;
or it anv appoint^

ninpiro or third arbitrator refuse to act, or become incapable

acting or die, and tho terms of tho document auihonzmg t

reforoiico do not show that it was intended that such a vacaii

bhould not bo supplied, and tho parties or arbitrators respective

do not appoint a new ono; then in every such mstanco any par

may serve the remaining parties or tho arbitrators, as the case m

bi with a written notice to appoint an arbitrator, uinpir,; or thi

arb'trator respectively; and if , within seven clear days after su

notice shall have been served, no arbitrator, umpire, or ttii

(d) Lloyd V. ManscU, 1 L. M. & P.

130;19L:J.,Q.B.192,B.C. When
this case was deciilcd, au agreement,

wh.Te the matter thereof was of tlie

value of 20/. or upwards, witli cer-

tain exceptions, reiniired a stamp.

And now an agreement, where the

matter thereof shall be of the value

of hi. or upwards, with certain ex-

ceptions, riMpiires a stamp. See 33

&31 V. 0.97, sched.

(() Gnodmn v. 1-orbcs, launt.

171 ; 1 Marsh. iVi5
, ,, r n.

(/) Taiilor v. Pttrry, 1 M. ic U.

604 ; 1 Sc'. N. K. 57G.

(a) See Re JlnKilxDi, *r. Co., and

jniln-n. *c Co., 42 L. T. 234, where

the agreement provided for a re-

ference to an arbitrator to bo ap-

pointed by the Board ot Trade, wlio

refused to appoint one. ,,„_,.
(/i) See ll'oo/h-'/ V. ('/(ir/,\ 2 D. Ac

11. 15S; 1 B. & 0. C3: /uiV.v^v V.

J[od>isr„>, S 'Hvunt. 733 :•? f""''^^f ;

J'or-h V. JIoj,/,i»s, 1 D. i: L. 881

:

Harper v. Abrahams, 4 Moore,

Hall V. Itoitsc, 4 M. & W. 24

Dowl. 056, oases decided before I

above Act.

(0 In re Lra,i.<,22 L.T. 507;

W. R. 723. Arbitrators weiviiim

in a contract, to determine tho va

of a brewery premises and the jilt

&c. Before entering upon tho v;il

tion they were to appoint an \mi]

whose authority was to )jo limitei

the nnitters in ditt'erenco bi'twocu

arbitrators. The iubitrators c(

not agree in the a])pointnient oi

umpini:—Held, by the Master of

KoUs, that this was not an iirbi

tion within the meaning of tins

and that tlie Court had no antlic

to appoint an umpire; ''"""i

rolliiLs, 26 Beav. 306; 28 L. J.,

181 : //«.« V. llihhain, L. K., 2

72; 30 L. T., Kx. 20: cp. per \

Wood, Vichrr-s v. \'iekm, L.

Ell. at p. 536 : lie Hopper, L.

(I B. 367.



n by <^)isent.

ado a rule of Court -witliout bcins

idorwritovs on a polioy ii<^ivi'i\ V,

1(1, it was hold, that, as they liml

abject of tho insurance, and wvie

icy, one stamp for tho _sul)mi>ssiiin

^rore suiHciout(p). ^o, if tlievo are

erence constituting only one ii;.'v, .-

/). Documents made under ilie

iiot require stamps (see Com. Lnw

arbitrator be appointed,
01 tho SI

-'

summons

J --iunttnfvrwhm not named
'ov be appointed, it shall ho U^-f ^ v

"

''^^^
superior ('om-f* of 1

i'lwfiil lor anv T„,7

as aforesaid, to a.)po n * ^
i ? ^i'"''^'

^^'^^ing serve "n^' "l'."^"
—'

liy the 6>;w. Z««; P^nr j.. ,.-. " 01 au

71 ?io< named in the Suhmimiw, (tr.]

8-5-1, 8. 12, " If in any case of uvbi-

X tho reference provide (»/) tlwt the

do nut,

cone... — -

m1 arbitrator refuse (//) to

jitrator, and all the parties do nut,

concur in tho appointnioi't of an

m1 arbitrator refuse (//) to act, ur

lio, and tho terms of such document

id that such vacancy should not bo

)t concur in appointinji; a new one

;

appointed

iilile (if

tho

)t concur in appoin..-^

arbitrators are at liboi-ty to ajjpoint

such parties or arbitrators do not

u-bitrator (/) ; or if any appoii

use to act, or become inciqialil

of tho document autliorizin;:;

was intended that such a v:icancy

3 parties or arbitrators respectively

n in every such instance any party

IS or tho arbitrators, as the case may

joint an arbitrator, umpire, or third

within seven clear days after such

d, no arbitrator, umpire, or third

Ml

t,

10

r-

P-
lie

no
X-

33

it.

&.

nd
ire

re-

llarpcr v. Abrahams, 4

Hall V. Rouse, 4 M. & W. 24; 6

Moore, 3;

, .,.. .V W. 24,-,

i decided before theDowl. G56, cases

above Act.

(0 In >;• Juvnis, -22 1.1.507; IS

W. R. 723. Arbitrators were niimeil

in a contract, to determine tlic vain

of a brewery premises audtho iilaut,

&c. Before entering' uiiou the valua-

point ail umpu'c

arbitrator, and sh- 1) .
"^^'^'' P'^rty shall Wv 'V«'e«'id,

withnotie^^tr mlt m.t'^?'^
'^' I'arty^"^ ^„^'f

"^ted an

"I'itiator in the v^fTJ ^ "PPoint sucJi ai'bitntnv f
"^ .^^'^'" ^''^

buulin^onboSp Sn^-^^Sr ^7^'' "^^t ^m lll^n^
providc.1, how<:c; th,t y P

'^^'^""^

purchase certain cro,v« ,..;,!!? J^,^'.'««"ie'^t, the defendant a-^reed t ^r
-0 to ho ,v„',r . ./° Manning ot

prn'oliase certain crops ,;^ tileShK' *^°. '^^f«"'lant agreed t,Jth of June, tho valinfm.^ T P^'"^*""- tJio price to h,> ,.,'1 ^"^ « -
persons, on; named bv"S ^' "^''^^''^ V the^S ot f"'

T.^''^ '''^"^'»' '°

caseeitbp..,u.,.^;;.. ,_^^. ^i'^^h person br fbr, )! " " ,r'"o V two ''"''"««/.. a
persons, one named bV i?

""^ ^^''^'''^ ^v .,

-e either par.y^:J,SteSSS ^7'° '^''^^ «^' May? S/l^ ^^
choice of a rofereJ bhV^'' ^''^^'^ "'-""'" ^'-'nean?? " '7''^° '^

t^o other part" :
amV^Sr^i^'^^^i^ation of

. '?':^".* ""*. °"ly tho

referee

to

•' ll«' as,„.mc„t (if
'° 1"™«XI ex parte ,. at . ^ ?,„:''"»'

;"""-"'™"" .--».< p. i«;°°"°'''
Umpire.

^^;bo

&
V.

14:

il :

w oLiutliority wis t.>tK.Uniite(lt| cc<,rdance ^nfh the inteXm of A "' •1^^"''^"t the order 1
" >•' ^^^'^"""^^i"".

the matters in ditVereueo between th Bade by tho olljcer of the r-n/f ."'V'"'^^'^^'
"1' 'I mist iko ^ 1^

'"

arbitrators. Tlie (obitrators ,.;„! After a Submi.ssion h. ?7 ,

''* "' ^^^^ing it up ^"' ^«^eu

not asreo in tlie appointment |; q the place of nnl /TJ'"'*'' ^ "^w arliitrator n
/'

1

u„.pin,:-Held, by the Mu.tcr ot T^'^<^^ Of one of tho original arbitrator^ I
^ ^^ «"bstituted

KoUs, that tliis was not an .;irl.itr ———____ 'oiiiarois, by consent of bntb
tinii within tlie meauinR of this X'^ | ""lu

'"ted In- the Zn *° "^^ 'iP-

!l'J.,Ch.,Jl4 ' "^'l-o*j;

^ „ ..ppointment of

-HeM, by theMiistirc.t't|

nt iin ;irl

o - fbis .V

iiiui 111." ".^ ^.^v... t "0 autlinii

to appoint an nnipire :
Culliii

ColliHs, !(] Beav. 300; 28 L. J., <

LSI: /(«.• V. Jlchhaiiu ^- H- '-/

IlUilS, LIlilL lliio "<*'^ i"^"-

tioii within tlie meaning

and that tho Court had 1

li. B. 367

/(«,s V. llchhaiiu
V.-!.. - - , .

at p.

""•
3(5 L. J., Kx. 21): cp. per

'
-.v V. ndrrs, L. K._

,536: Jic Hopp(>,'L'ii'^LJ.,ci^J^,^

17 L!/!'^.li.
?'•'-• II Q. B.

V-; .,.. — -... -

Il'ood, I ic/.cra

".^/j-, g. B. I. ' ^'- " ' ;

yiv„./,vv. V v,'L^-/-i/- r-. 2,si;

ICA.p.-
voj._ jj -W; 30 L. J., c. P. 1.

K



1694

Paet XVIII.

Arbitration hy Consent.

parties, without deed; a^ ^^S^i^^'^^^i J-
submission, not under f'^1' .^"^"^

rjho lemody by action on ih
visions of tho.fonner ^^^^I^'^^^.^W-^J^ unless tlie substitution

deed of «ubimssion would ho^vevej bo lost un
^^^ ^^^^^^^^^ ^^^

^•ere also
J'Y '^^^Jg-^^tSmance of tie award of C, ,k

B. IS not forfeited bynon
P^""Yt' ^^ by rule of C.mrt^\

by consent of the iKu-tios 1 f^ J^^^^^^f^^^^^^^^ ,,,,,a(;0, orVy
The remedy m «^^h cases is Dj

,^^^^. ^^^^^^^. ^^^ ,, ,,„

lv;fZ; lil whSftheSitrator mentioned in the subnas.o:

refuses to act. -r die^;^f^^^^^^^^^^^ submission (-/). .

shoukl be made to the Court within a reasonable time to .et :

aside (r).

„ , . . n,.i. ^f r'nj/r/ 1 Bv the Com. Law ]'ro

Making su.. Majp,
f'J---.?E%f:;Ig-^S submission (^ to uvLitn

missiouarulo Ad, 18o4, s.

J'
^'^; ,

^hor bv deed or instrument m writing m
of Court. tion by consent

^^^fXa ru e of any one of the superior ('our

Sf1:;:r'k"?& at wt?miX^^^^^ tie appUcation of anypu

„,) JJ«r™»o,2N &M.328.

[n) Brown v. Gncdmaii, 6 1.

(0) S. V. Bingham, 3Y & J. 101.

( o) Evans v. Thomson, o Last, 189

.

7..;§W2N.&M.m but see

ie<.«rf<- V. i^"""". 2 M. & W. 69.

(^) /« r« Morphctt, ^c, 2 D. & L.

^^(O 6<r<7.r<< V. 0!tr«, 2 Chit. Rep.

^^?s1 The enactnieut enabling suh-

mibsions in certain cases to be made

rules of Court before the above Act

irthe 9 & 10 W. 'A, c. 16, s 1, ^vh.ch

enacts, that " it Rball and may be

Uwful for all merchants and traders,

and others, desiring to end any con-

troversy, suit, or quarrel, coutro-

versies suitEi, or quarrelo, lor wluch

thefe !; no other remedy but by per-

sonal action or suit m equity, by

aXtration to asioo that thmr su'^

mission of their suit to the awa.

umpirage of any peisou or pc ,.

should "be madoaruleof anvc h.s

Majesty's Cour.sof record winch t.

parties shall choose, and to. msert

such their agreement m
;

heir sub-

mi.ssiou, or the condition oi Me baml

or promise, wherebv tney ob igo

themselves respectively to submit to

the award or umpirage of any per-

son or persons: which agrcemeiit

being so made and inserted m their

submission or promise or conditiou

of their respective boiido, shall or

may, upon producing an aflidavit

thereof made by the witnesses thei

unto, or any one of thiiu, in t

Court of which the same is iigioetl

be made a rule, and reading ii

filing the said aflidavit in Court,

entered of record in such Court, ti

a rule shall thereupon ho made

the said Court, that the parties sli

submit to, and finally he coudm

by, the arbitration or ninpiri

which shall be made concern

them by the arbitrators or uiiipi

pursuant to such submission ;
iiiul

case of disobedience to such nvbit

tion or umpirage, the party ncgk

ing or refusing to perform aiul e

cute the same, or any liart tlicr

shall be subject to all the iienal

of contemning a rule of (.'ouit w

he is a suitor or defeiulaiit in i

Court, and the Court on motion s

issue process accordingly; w

-rocess shall not be stojiiioi

v'ayed in its er.ecutiou by

r. d r, rule, command, or proce;

IV other Court, either of liy

equity, unless it shall bo niiwU

pear on oath to such Court, Uui

arbitrators or umpire niisliel

themselves, and thnt sueh a^

arbitraticm, or umpirage was

cured by coiTuptioii or other i

means." , .

(t) The agreement or sutmu

and not the award, should bo

aruleofCouit.evcumthcChfl
r)ivi=ir.ii : Junes V, Jnnes, 14 L

593 (C. A.),



HOT

by Consent.

1 appointment constitutes a ...„

,rporating all tlio remaiinu^' pn,-

)»). Tho remedy by action on tb('

er, be lost, unless the substitiiliou

•nizance t-^ perform tho iiward nt

irmanco of tbo award of (.'., v;hH

tituted for B. by rule of Court ('.;,

y action on tlio award (/O. w k'

n arbitrator under the Co/i. l.uir

[•ator mentioned in tho siibunssKni

de, p. 1592. , . . ^ ^

terms of tho submission (v).

,

nproporly obtained, an ai-.phciitKm

within a reasonable time to stt it

' Com?-*.]—By the Com. Larr Pm.

eement or siibmission [t) to url>itra-

[eed or instrument in writinii-, not

3 of any one of the superior ( onits

^- "" the application of any party

MaJdnff Suhmmion a Itah of Court

>r, on

thereof made by the witnesses tlicrc

unto, or ttuy one of tluin, m theunto, or ttuy onu ui uiim, wi

Court of which tho siinie is ugre

be made a rule, unci rciuhiiir „ .

' aftidavit iii Court, Ic

ueil to

anil

filing the said .....

' :red of record m such t.oiirt.
le en''o

3-

le

:t,

ch
be
rs,

u-
o-
,ch

3r-

1^

his

iort

iib-

3nd
ligo

; to

ler-

leut

lieir

tiou

, or

avit

a rule shall thereupon he made 1)\

the said Court, that the parties ski

submit to, and finally he coiicludwl

by the arbitration or uininriige

vfhich shall be mudu coiiceiuiu},'

them by tho arbitrators or nm\m,

pursuant to such suhmissioii ;
ami m

case of disohediouce to such arl.itia-

tion or umpirage, tho party iu'|,'lett-

ins or refusing to porloriu and iso-

-..i„ *-i.« oo,n.> nv niiv iiart tht'im

not
issue i

Tocess shall

v'aj'ed in its or.e

(. i r, rule, coniinand, or iirncess '

other Court, either of law -

• •' shall ho made a'

th»roto, unlos.s .quch a£?rppinnnf t •

jiortinfT that the jiarties inSnd th^tlt il^''-lT
'^''''^'^'^ ^'ord.s pur-

Tidod that the same shall or mav b^t ! 7
^^'^P^i^siou it is pro-

ticular of such superior CouiTs ^ft
°

^ t "^ ^'"''^ "^' ono in pir-
Courto„Iy(.); -n\ii, ^i^^^^f-^^l^^^^^^^ of ?hat
.stated in the award for the opinion of one o^ tf'"'''''°°'

"" '^^'^«° ^e
and such Court bo specified in the award an^f tl f

"P°"°^ ^'°'"'ts.
rizm- tho reference have not beforn f), ''"'f

,*.'^o <locuniont autho-
to the parties, been niade a ru orCoSy^l'l^'^^^^ -^ the awJrd
made a rule only of the Court spec fied in h

document may bo
in any case the document authorSnfthe1w'"'''"-''* '

'"^"^ ^^^^mdo a nile or order of any one of sfc s„no,?- 'n
'' °'' ^"^^ been

of such Courts shall have any jurLdfct ontn ?. ^."'"•^^^' "« «thc.
respecting the arbitration or award " entertain any motion

;.
A covenant by indenture thif n^,. ra-

^
after arise bet.4en the St^e^^Z^^'^'^'^f*^? ^'^''^ ^^7 thore-

i
and thoy are thereby referred to aTafeor n

" "^^'"''^ '^^^^
'
snbnussion, which may bo acted upSn and ?nn f

'°°'^' ^"^^titutes a

I

under this section, when such dXiencos
^^'^^^^^lo of Court,

persons agree by deed to refer al Ser. fn r ^^^'^ ^^^^«'« t^o
I arise between them to two arbitra oi^ oue to bo 'F^^^ T^^'^^ ^^all

I
that purpose

;

and on such disputes ari^'n!
-^ '^"'"^ ^^ ^^'^^ for

agreenieut thearbitrators are aCo?n?ed bf nf '^^'T''^^
«f ^^oh

I
to arbitration is a parol submissmn nni I ^ J°^'

*^° submission
i a rule Court under the a&ecCl 'f"™ t'"^°*

^<^ ^^^S
of an inferior Court of record mnfl« l>?

^''
.
^ °^''*er of reference

as an agreement of referen e' between ?h«''"V* *^,° Parties, rSay!

i^m- t^ ^^^^-'^ - 'ubmSi n urdSlh' 't
^^^^> ^'^5o

Act, 1845, is within the sertS. ^}l ^^"^^ Clauses

Cn. CXXXVI.

Cases withiu
the statute.

The Bubnii^^ion^ay hi iS^c^Se^ c'^i" ^^^'^^-T^^iD^s under it are void (i)
'^"^'' ''^ ^°»^'t. though the proceed-

f«tf;^rtsss! ^Trt^r ^^1^-^-^ -^- ^he
I>spute8(rf). Acontractbetween mrt;,. 1 f"^^'

^•<^^«'« to civil
;nd the other convey, land !i a p i fto b^ ,t* "w ^\l^> ^^^'^^"'i

"ciSe "the same, or 'any part ._
,

•
'DC subject to all the iiouiil iw

_^ _T...il „.,* 1.., utnmicd . . ' ".' "e

Cases not
witliiu it.

^>.

equity, unless it o...... •- -

,

I oath to sueh Court, that

f

Order of re-
fereuce.

pear on _

arbitrators

themselves,
arbitration

or umpire TiiislieliaV

and tint sueh awa.

arbitration, or umpirnf^e was I'l

cured by con-uptiou or other uut

means." v • :

(0 Tho agrcenient or RUbimssi

and not the award, should be, nii|

a rule of Couit, even m the Chauc

pivi=ir.n : .hues v. •/""''*': M L n.

093 (C. A.). I

»fc.|«oi„l,„„„H™iuwrS

1

W ^W, lojur. 626,B.C.

120,287.
^'^""f- 'J-i-s; 1 Moore,

309 per C«W.//, c. J. : 7fc //„^;,,?-

5 K 2
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Hull no cvi-

deuce of

ritii'eemeut.

Making en-

vi.'-' '>t Cour(..

At what time
hubinisaiou

should be
made a rule of

Court.

ArlHratinn hy '^onscnl.

Of what
Court.

,, , , f. I T .irre's orJor roferrins a cau>o may

madeanileoKouriU); j;'^'^^ j^,3j, the (nclor itself pn.vi.ks

bo «,, But this :. "^ly
"^^fSt''''T other cases the .»-.ler has

ihat it shall be mud. a n^o o^^; ^^
-.^ ^^^^^ ^ct. b. xc, vdo om (-/).

thosumoeffectasarulecM Comt, mau^^^^^^^^_^
^^ ^^^^ ^^^, ^.^^^^^^

It or.n party iniuo| an '.^S'^c mtui
. .^^^,^^,3 q,- t],o .agrpommt

under the above Act, sma y.ue is
'i , , i^t for veferrin-

a

as against the other Pf^^^ ,;5:' J ^ ?be one, maki.g the orde,

cause miiv bo proved b> Hi. i^^i
. " -^

u rale of Court (/O- ^ j^j^j, ^een enlarged, audtlu

If the time for
^f^^.f^^^^^S enlarged time, it is noces.ar;

award has been made
Y^^? fnX on "^W'u^its, if more

to make the onlargcmen or all the cnU !,

^^^^^^^ ^
,^.

a rule of Court before mo\|.^.' ;^„,":. aside (/V The Bubini^sio

Lnot necessary before ^^Ade oKW bVli^o nu.tion (^0.

and tulargomen s are nrade a '
^l^

"J ^^ ^ ^^^ ^f c„urt until it

It is not usual to make t^^
-

; J^"^J«^»
;\ ^^^ ^ourt jur.sdictu

necessary t.) do so for the pu- ^ -° °^ ^ ^.^^^ ,j,^^,, , ,„„,t ,,,

to enforce the award or ^^t it a.^cie 01
_ ^^^^^^^^^_ ^^^^ ^^^.,^^,

no iiu-isdiction, oven by consen to set as
^^^^ .^^^^^^

until the «-^7^-^«"
J^frX "c'^^'t '^te°- the last day of the tor

mission may bo made a lulc ot l (a
^^^^^ ^^^^^ ^

following the PuWication ot ^o ---{^ ^^^, ,, , emeut of n.c

the 3 .C" 1 Tl'- ;!./• -^-'/-^
; ;i" of Oourt after it had been revokiHl

ence could not be
«?^4«^Xittht "judge's <.rdcr might, ^it

one of the parties to it ^^ ^ut ha^ a g_
^^^,,^ ^^^ ^^^^^^^^^^

view to costs(jO- l^^^t'-^^^^'
bo revoked.

cannot now, except i" '^^''tain cases do
.^.^^^ ^^^ ^^^^ ^^^

If the subnussion does
Pf* ^^^^° ^^^^ae a rule of either oft

Court it is to be i^-^^
^-^Jj^ TJyth" submission it i. pvoviJ

Divisions of such Couit. mt u u^
^.tieular of such Divi^ia

that it shall be made a rule of one ui p
^^^^^

^.^,
then the subnussion

"^f
*
,^°.";''^^\^d a case is stated in 1

Where there is no ^ii^i
F«^^^^"^'^„'x^i^tions of the High Cov

s^jj'i^sirrs^Sd^x^
missed with costs: In veBimj

the lt«Uwa,i l\mc>m>-s Amu
t'o.,li)L.J.,Ch.5G«(C.A.):«

corl V.-C. H., Id '236.

submission was made a niU on.

after the rule nisi tor «.' tmg

the award was obtau.ed an

Court refused to antedate the i(

^"O'")
Hcmlngv. Siviiiiicrtoii,a

"(o) Kbiff V. Joseph, 5 TnAiiii

(p) Aston v.Geo>fle,lB.i

395 Sec Gloster v. llonm, 1 •

Eep. Irish Ex. 2G9.

0,) Sec C. L. P. Act, 18o4

ante, V- .^»^\- '\^^{!' <i
Arbitration, 42 L. 1. JJ'- -°

485, M. R.

(/) MUUngton v. CT«"rfw,3C.B.

609 ://«>•»"»» V. 6«u//i,l D. & L.

,56;:51L.J.,Ch.206;30WB.228
Ihtrrowes v. f'onrs^ W. N. i> -M;

CO 6T(>v. "VAv^s 20W.B ;
.

But before the latter ca^.
,

'

ticc was otherwise b'

V. 7J/«/.r, 8 Dowl. 130.

{k) Me Nmith v. Mitt, <

(h As to the costs ol iM.i.n, a

submission a rule of Couriwu.;.;..

•

ueccssarily so marte, see Cat .

Jlnrial Hoard of 'Jonffe, fi B.
;

^^

Vi'<- 29 L. J., Ex. 29o. A
'AVthe order is not reqmrea^or

any present pui-pose, may be (lis

T)owl.



Ve's order roferrinp; a cau>n may

.rv whou tho orclor itself i.rovul^

j^ii-t T > other cases tho o)-(k'r has

t aid uood iK't b-. ^i' vdo out (;/),

acnt of roferei-ico ;-. rule ot (ouvt

, is no :r,iapncooi Uio .igrooinent

t a Judge's ..x.ler fm; vofomnK a

, if thtrf he one, inakivig' tho oraer

•iward has boon enlarged, iuul tlio

mch enlarged time, it is n.ic(.>ssaiy

the enlargements, it inore tlum m,,

' to enforce tho award, though tins

. to set it aside (/). Tho suhiuissum

ule of Court by one motion . /.-V

iibmission a rule of Court until it is

.Mso of giving the Court jurisau'tiou

kle,oitheUke(0. The C.uvtlias

Mnkn>;j SubmiMiou a IInh
.'^ ^'ottrt.

liiis not, before tho Dublientmn r,p +i
of Court, then the suhnll^r ^L' " 1^ ile'' ""T

"^^''" ^ rule
IiVisionspeahed.utheuward(,/).

TJoVeto,! "'?,,'' ?'"'" "^ the
the submission a rule of one ( 'oxivUr) \VU

^^' ""'horizos makin-
Exchequer had been referred by a j£- ''"T^''''

'" ^^'^ ' '"•'• t
of such order that it be made a nde of tho n"'"'/'";^

'* ^'^'^ l^'t
was no ol^iection to its being so n la e f")

^^"''^ ^ l^«"«li. thero
Tho motion must bo inado nn t),l

^ ^'
,

the original has been h,.st. tlie Cour't' win"'
^"'^"'•««""- Whore

thoreot, make it a rule of (Vnirt (t) Tf V '
"^'"" '^ '^'^^"««I cony

session of the other partv, the Co SJ , '"; ""^Hial be iu the y^.
him to prochice it (>,)

*

i\'l o,^, V '-'^^ '"» order eaUin- iLm

had ])ossession of tile order i„.l .,U1,
^''° '^^''"''1 was made

ti'f. aolayod making it a^i "
'V ^rifj 1^""'^ ^>' ''^ 1^ :

.

within tho tune or.linarilv liinitod r I/h '''m*""
^"t« to .novo

Court ordered tlie defendant SL . Tn
"%,"'''^',''"^ '^^^-'''-^l ^ tlie

:.
rule of 'onrt, or to file it witli one of the AP f'

°"'"" "^'
^•'^^*'«'-<^»'^'o

the phuntift' to make it a rulo of Po .f Y"f,°''''
""^ ^-^ to enable

to mo^-e to set the award . s", ,-,^°" \ '^"'^ '^""^^ed the pLuutif?

1597

Cn. CXXXVI.

oiiceA v<>st, p.
i;^"-^-

"^"'"'°''"'l?™^i.had;.e;;;;;utryi::;e''ll^^/'-;.^^^^ °^ ti^e p;;;^ ^ ,;^

^tto o? St Division of the High f-ds tlio original deeSI".;.';,.^1^^?;;.^ "Pi;"-te pa^-ty. il ^^'S
.tS^^^^de a rule of ehhor oHhef^- (J...^d B j^^^^-^^i^b^t^K^^^

lext after tho making of the awanl T^nt^-
^']^ ""« "^ tlie toT

l^ue the award, and also a rule nisi fW fiTn \V^^°
'"'^^ to set

nth tho Master, in order to its bebii m!^i„
^^? "'° '"Submission

fe %• on which tho motion to set So fl
''
'"'f

°^ ^^""^'t as of

Lt may be made a rulo of eithov o

,f if bv the submission it is piw- -

i one in particular of s.ich 1 )iv..um.

o made a rule of such Ihvision .,

°;.;nn_ and a case is stated in th(the

Court

•ioii

)vision, and a case is staieu u i

o the Divisions of tho High (,o..

i in the award, and the suhmisa

IT missed with costs: Li n'Bnwj mi

the Jtiiilwai/ 7'.Yssc;(f/()-.s

.D.
J28;

P8l.

!.

"' \.

.c-

, th

(owl.

[lu: R
1 mi-

$^. iN'.

tifU,

a lor

1 dis-

t/,c Raihcaij r,(s>ic)i!/ns .«»«:

Co.,4-)L.J.,Ch 5G«(C.A.);.

cor:V.-C.H.,M.23G
^„A /Ui:nl V Ullfll. - 1. !'

.V.
','

iifiU^D. &L. (M8.w.cvot

submission was miulo a ruUoCou

after the rulo msi tor s. tiu<; as

-' award was ohtan.e. «."1

; refused to autedato the t"nthe
Court
rule

(r(oH,5H;
'(») llemlngv.Sivinnt

'^"(o) Kinq V. Josfp/(, 6 TiniiU;

395 Sec GMtr v. i/o«««- '
J"

Rep. Irish Ex. 2C0.

Oy) See C. L. P. Act, 18..4

ante, !'• ."--,,; r'
ArbUratwn, 42 L.

485, M. R.

T. 391;28V

('/) See note
((j.), ante.

(.'•) See tho Act, ante, p. 1594

.

Mil>^teu,I V. Craiijield, 9 Dowl.
w

affidavit to tlie bp<!f nf fi,„ 1

knowledge a ,d bo ief to ,i°l'°»T''«
rule of Court i/^// ^ H^'"' """'lo ^
Taunt. 4,-,

^- ^"'^'""'"(f, a

D- -fe L. 788, B. C,
'"'^^'"'''% 4

1

;')«,..; V />-„;M- 3 j„r. 341

«-e an order of refercncf wittaiinninti„n„(- „f _..
"'-"'^.t-. "Uli

;«„ 1

'" "Worsed thereon

Louit on iiayinent of costsied a duplicate of the oiderther with cni>ip« o^ th< Jt,.?
'

'' °" tl'e onginal, verified by

^lotion to
Court must bo
niado on tlio

onginal sub-
niission.



in

1598

Paet XVIII.

And enlarge-

meuta.

Submission
must be duly

stamped.

Affidavit in

support of

motion.

How rule ob-

tained.

Filing the

submission.

Office copies.

Arlltration ly Consent,

of referonoo cannot bo obtained, tho Court will allow a duplicate, to

be made a rule of Court (rt).
• •

i i

The motion should also bo made on tho original enlargements,

Whore two parts of a deed of submission to arbitration wevo exe-

cutcd and the arbitrator indorsed the enlargement's on one jmrt,

the Court compelled the party in whoso possession that part ^v.lH to

make it a rule of Court, the party making tho apphcation paym-

tho expense of so doing (/')•
, ^ , , „ i.i „ *• •

The submission should be properly stamped before the motion is

made, otherwise tho Master may refuse to draw up tlio nil,. .).

In support of the motion to make the submission a rule c ( ourt,

an •itHdavit must be made of tho duo execution of the mstniment

of submission {d). Also, when it is necessary to make any onUu-e-

ments of the time for tho making of tho award a part ot th() ni e ot

Court there should bo an alhdavit that the enlargements havo boon

dulv made (e). If a cause has been referred by a Judge s oi(l(;r, no

aflidavit is necessary, unless, indeed, it is necessary to nu.ke any

enlargement of tho time for making the award a part of the rule ol

Court in which case there must be an afhdavit ot the duo eularse-

ment.' Since tho 0. L. P. Act, 1854, s 26, where there is an atto.ting

Witness, tho affidavit need not bo made by him(/). As to he title

of it, see ante, Vol. 1, p. 45G. Tho affidavit should be i itituled m

the cause if there is one in Court [n).
, , , , „

OUain cnunseVs signature to a motion paper rndorsed to mahth

aulniission a rule of Court. Take the motion paper ivdh the ahov

affidavit and documents to the proper .#ce, and the ruleu'itl hrdrmm

up. The motion is a motion of coui'.'.e, and absolute m tho first

instance
(^0^^ Y/. r. 15 (ante, p. 1446) no order to make a submission

to arbitration or an award an order of Court sliall be passed until

tho oritrinal submission to arbitration or award shall have been hleil

in the Central Office. By Ord. LXI r. SI, ante p. 1440, all subnns-

sions to arbitration made orders of Court shal be transmitted to imJ

loft at tho Central Office to be there filed and preserved, and oiBc(

copies are to bo ready forty-eight hours after they are bespoken,

(a) Thomas v. Fhilbij, 2 Dowl. 145.

(h) lie Smith v. Btn/,-e, 8 Dowl. 132.

See FhUlipi V. Hiffffins, 2 L. M. & P.

96, B. C, where the enlargement

had been lost. „ i t tit
(A See lloi/d v. Mansell, 1 L. M.

&P:130; 19L.J.,Q.B.192,B. C.

See ante, p. 1592.

(d) See foi-m, Glut. Forms, p. 850.

See Kewlon v. Ketherbiyton, 19 C. B.,

N S. 3t2. Upon a submission be-

tween two individuals and a third

person, when tho agreement of refe-

rence is signed by one of them thus,

"A forself and B.," on making the

submission a rule of Court it niust

be shown by afRdavit that A. had

nuthoi-itv from B. to sign for him :

Re Aldington and Mancox, lo C. B.,

N. S. 375.

(f) Dickiun V. Jarvis, 5 B. & C

528. See Roberts v. Erans, 31 L. J

Q. B. 73, per Coelcbitrn, C. J.

(/) By this sect., " It shall notl

necessary to prove by the attcstii

witness any instrument to the va

dity of which attestation is not i^

quisite ; and such iiistrunicut iiKiy

proved by admission, or (itherwise

if there had been no attestiiifi witi

thereto." See Xewton v. Uttlun

ton, 19C. B., N. S. 342.

(n) Doe v. StihveU, Dowl. 30.

(/() iie YWw, ') B. & A. 21

In re Ogleshii's Arhttration, W
1879, 151: 'In re An Arhiira]

between Dave;/ and the Rmlicnii

sengers' Assurance Co., 49 L. J.,

608 (C. A.).

I

€0^,^-



Consent,

!ourt will allow a duplioato to

on tho original enlargements,

ssion to arbitration v,vm exe-

10 enlargements on diu' jmrt,

)se possession that part was to

naking the application payiiij;

{ stamped before tho motion is

se to draw np tho rul(> V),

he subnrission a rule (if Cdurt,

execution of tho iiistnnnent

lecessary to make any euhirf,'e-

the award a part of the rule of

lat tho onlargomonts have bee

referred by a Judge's order, n

e been

, - „ .no

L, it is necessary to make any

the award a part of the riilo of

m affidavit of tlie duo enlarge-
j

s. 26, where there is an attesting I

T V>;ii-, ! f\ A a ta till, fitlnlKio uy iuiii\,i j. As to the title

iffidavit should be i

like th4ion paper indorsed to ra<d;c tht

the motion p(tper with the ahon

()^ce, and the rule irill hi- (Innrn

)ur5.o, and absolute in tho first

) no order to make a submission

• of Court shall bo passed until

:)n or award shall have been filed

r. r. 31, ante, p. 1440, all submis-

^ourt shall bo transmitted to luid

3 filed and preserved, and otficf

lOurs after they are bespoken,

mcl of Agreement on liiyht to Sue.

procodont to any risrht /.fn^r ^X '""-^^ '"'I) trutiun ,, , ,.. .
a.nou„t to be Ul^^^^^J^^n ^oy^:. :'i^2nmount has been so determ'Ll.i

"' ^'^ ^^'''»^li case i,„t .

such an agreement inTlSZt' "° "?*""^ ^'^ lio(/) W.t .

often.a question of m^J^tXi^t^'t} '"' ™«-' ' -'I't
i'

'

may m some cusos bo stayed bv the "Oon, f
' I''''i^'<'''-''ii"gH, how. voimentioned. A party will bo sub ect ^ ,'' ^-^^^'S^.^h I'.'oseatTj

enter mto an arbitration after W;, '""^'"'^ '*' 1'" ''olusos m
spocifie performance of such an nit " ^''^'^^ *» 'lo «o f .„ ?

Mare.Hiforences^LtSri^;S^^^^

loDO

Cii. cxxxvi.

Kffect ()f~

";,'iv.,.iiiriit to
'''••r on right
to SUO,

(e) Dicldtis V.

528. Sco lloherts

Q. B. 7.'i, per Coclibnrit, C. J.

(
/') By this sect., " It shall not

necessary to prove by the attest:

witness any instrument to tho vi

(Htv of which attestation is not

iniiv

witness any instrument ro in

dity of which attestation is :

(piisite ; aud such iustnuiu'ut

prove

aud sue

provtiii oy aduusanjii,

if there had been no i

thereto." See Xeict>

toil, 19 0. B., N. S. ;.-

' " '. StihvfU,

quisite , -luu nm n lu.^iv ,.,".- '• •;-.•

'd by adiulssiou, or otlicrwise

ire had been no attestuijj; witr

See Xeivtuii v-

ODowl. 30
(a) Doe v. StihveU, (i Dowl. 30,

(/() Re Ttii/lur, .') B. & A. 217.

)( re Offlesbi/'s Arbitralmn, W J

?79, 151: /« re An Arhtr(t\
In
1879,
between Daveij and the Itodwaij

senger.s' Assiiranec Co., 49 L -T

6G8 (C. A.).

Ihm^ V. linjnohh, 7 Q B 71 o
Jur. SOS: 7/.rt«„ lSa7,er X w'i

1 tq- II , Sb L. J., Ch 4,sn tU
some ca.se.s the jurisdiction of thetourt 13 ousted bv tho In.ridA

.,3^L.j «%.s<.,s^v:S;9J;-^'

J*,,„,.,, 5Ch.D.72Gr4GLf

W ^mtt V. Aver!/ (T>. P ^ .<; w
" »!>/, 497; 22 L. J Ex K?'

, _
"w a coiuutluu prnf.«,Jn.if <„

Ex.: mionA,L%}^: !>• '>(1,(

«w«/^w Co T X" .At'""""' •'»-

i-- J-, Ch. 230- 28 Li in- f ' "^

-.,^/^^^-.v.L.i/£,^ •/-'•7

S^i:lHt.^.*;^;f';^|'''>''•

H. & C. 72- 31 r T^^""""'/- •

L:~B^^y ' ^- ^^. 7H?:t
qW g..^.v.7-W,.,34L.T.

800,

^aS fEn l57^^^\^^'^»

c.A.,/a.§:,?-2S.^"'""'^'^-

818.- yicker.7v KJi\^
Ves 816,

L%:fc,?i:f'''"": ^4iv,,!
(/^) See /// ,.(, //7/^„ ,. ^
U/) Harwood v!' „.J •/,?,;,

^.«.,-««,., W. N. 1878' 214ic r.r

StayiMH: pro-
<'|'|'ili/ifrH after
aKrccniunt < i

rel'ur.
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' rbUmtioH by Oonaent,

nnv T.orson ov rorsons claiining thn-uRli or fin.lor(r) him/.r tl.m,

Xilfrvor hul Hs couitu.mco iuiv acti-.n at law or nuit m ym
^SjrS^or party c.p«^i;;s^>r^^^

moct ot tno »,' ^'''.^/'
,

(T . •

^i^,ii acton or suit is liiou^iht, (,i

: J il^° Soo
'

1 wSoiilTy tho aufen.laut or dof.ndantslO,
a Jml^o ttiLreoi, .

n
,(j,,,^,'',co and boforo ploa or answcr(r)

or ai.y ('0 ot ,~ .

'

\^ /\;i
'^^^^^^ ,euson exists ^sdiy mA ,j

upon l.oin« sat shed *
jf

."':'; '^^^ ,,forrod t,. arbitration Lrcord

^lS::i^^ZrXtt^^SJ^:^^^^ that thedoi>.,daat.a.a

to time of ho briusing of such action or suit and still is ready un,

Sln« to uin uul eoueur iu all aets necessary and pr.^i^r lo

willing to
I

."
decided by arbitration, to laake

lem fit rrovid..d always, that any such rule or order may at au

fn fh s rosnect bc^twcen a submission in py.vsuanco ot a |;enei

11, this ro«P^<-^
Jf'^'';;

„ .
^ matters in difference to arbitiatu

axitrator umU be lUembered (c). Dii^erencos of law as well

()•) It seoms that trustees of a

bankrupt are rot persons rlrminK

through ov i.u.lcr hini witl.i.i the

meaning of tliis Act :
^
himrll v.

7;'„Mr^l8C. B.6.51; .:GL.J..C.P.

9. See J'ii'rcf/ luxiiff, U !-" ^r
200; 42 L. T. .10; 28 W. R. 845

(O A
(.<< ;?//««// V. rvlh'flrim, 20

T, J i3. r,cx WUiht 1)1(1 II, i.

Lur» Pan 1 C. B., X. S. 031) :

(n -fhe plahitiff canuot make tlw

applicatiou : //Vu- v. Jo/nmii, W. ^

.

188 J, 159.

OA inilf.ifnnl V. 7/ «/.w«, L. K.,

14p:q..jT2; 42L.J.,Ch.417; affirmed,

L I{ 8 Ch. 473. The dissent of ouo

of several defendants would not ne-

cessarily be a ground for refusmg

the order. ^ ,
,

((•) The application must bo maUe

before delivery of the defence. U est

Lom/on Ihrirn Sochtii y Abhott i\

L T 370. It wid not bo f-raiucd

after the defendant has obtained time

to ph'iid and is under tenn.s to take

short uct;;;c of tir:t.. ;"""•
J'

• -;;,
'

'

&c. Association, %\ . > • lo»'^:/ '"
„ ^

{!/) See Smith v. Allen, 3 F. A: i.

150 : Hnhn/ v. Windham, W.^

188" 108:
' Compiiijnii- (hi Snug

Vc. V. Smith. 53 L. J., Cli. KiG;

L. i'. 527; :2^V. R. 111,-ivherc

, I'oss motion for a receiver inic

stay, A»V, J appointed a rccei;

and stavi'd all the rest of the actt

with .1 general liberty to apply.

(z) See JiKsrriinv. I.iiiilirs,h.

C. P. 2.'.'i; 40 L. J., ('• !'• 1

where the order was vancil a

award ma.l.M' as to direct the

feudant to pay costs

(«) Wivkham \. llordwi. 2HL

p:x 215: M(imiy.ll(iM'i"-^\

N "* 520. See Cooh' v. Vat'lu

34 L. J., Ch. 00, where there

im arbitration clause iu i.artuci

articles. Whcnthj v. ]\i' m
Bnimbo Coid Co., 2 Drew. & m.

wliero a bid was filed to res

lessees from working a im-i- coul

to the provisions of the 1. .
c

n,-) Hamhil v. Thum/!.'^''". 1
J

D.748; 45 L.J.,Q.li.,l; :-'

v.//,»W«»,OC.B,Vh. •>-!;;

Oa .Monixon,ilh.l.-.*'-^

V J :,iic, contra, 1 1^1- *^ '/'

28L.J.,Q.B. 101. ;.-^0Y,Tb
(r) riercy v. lonnff, ULli. u



by Vuii»e)it.

hn-iiRU or fin(lor(r) him or tluui.

V action at law or suit in I'luuty

j.^, or any of thuui, or ii^'aii,4 iiuy

i<'h or under him or thoiu m ru-

^o roforred (.f), or any of tlwiii,
.'

which action or suit is brouj^ht, •
:

by tho det'ondant or dofcniliuits;;
,

xnco and boforo pica or answer ;.>),

IHcicnt reascm exists why smli;,i/;

o bo referred to arbitration ucwml

lid, and that tho defendant war* ut

action or suit and still is ready and

all acts necessary and \^x^^\»^x for

decided by arbitration, to make a

ingH in such action or suit, on ?;uch

,G as to ' .'hOmrt or Juilgc may

any such rule or order may at ,; iv

r varied {:) as justice may rwiuiv ."

)U under this section is a inattm

() refer need not be rMutamed la the

lich the cause of action arises. A

(h). -But there must 1 le an existing;

ried into elVoct [c). The distiiidioii

mission in pv.rsuanco of a i:enerui

matters in diiforimco to arbitration

existing diilerenco to a partuular

3d (c). Differences of law as well ii?

a

le

y.

t5

20

fj:

he
N

S.,

2(1,

)U0

le-

ing

ide

ted
lino

ake
-«/(.

IMscij V. Wuiilhnni, W. ^,

108:
'

Com/xi'jiiir ''" Snufil.

Smith. M L. J.. Ch. 1(10; I'J

rv>7 • :''2 W. E. 111. wli«<^ "u

receiver and a

Kail,

iavi'd all

W( ;

motion for a

J., appointed a receiver

tiie rest of tlie

150 :

188'i,

Ar. V
L. r
L'VOSS

stay,

uiiil ^

witli .1 j;eiiera

(;) See Hn
C. P. 2.VI

where the order

award niaii> mi as

feudaut to pay costs.

(») ll'ickham \. Jlnrdiufi

Ex. 21."): Mason v

N. S. .520. f^CL --

31 L. J., Cli. 00, where thei

ail arhitration claase iu

articles. '/ I

Jtri/i.'i/io Coal Co.

wliero a bill w
lpqsi*es ti'"'"

"^'^''^'i''^ " iniMc coll

to tho pre

..V, ...... — - .
.ictioii,

liberty to apply.

IDS V. I.iiiilirs, L. R.,

10 L. J., c. P. m
was varied alter

to direct the de-

2SL..I.,

/Bml(l'i>..tiC.li

Cook V. Cii'-^ poll

wi

^
irtiiiTsli:

Whinthi V. //< "«»'i

2 Drew, i; in

bill was filed to u.-

uiworkiugaaii'i'

visions of the U

Thoiiijifin,\ JUimhll V. 'I/ioiiiji».". 1 1^

D.748:45L.J Q.l^.l•-'-

V." L' folic, contra, 1 i'l- *- '>'• » '

28L.J.,Q.B. 101. ;so^Tr^n^^l.

(c) rieiri/y- loiiiiffyii^i^-"-

KMo/Aureemnit on Ui,,, t. Si.- s,,,i., rrnrcU.uj.,

of fact are within tho section (il\ «n n,.„ ^-

of ajrreemeutH f.). It apidiosV.; ap.^." ,on'l"t'Z,r V'""1''"^'*''""
^"- ^XXXVI

foieif,m tnlm.ial /); to a provision invTt
"^ '''simtes to .i

rules of a building-society ^r'Tl^thortir",-" "i"*^''""''
"' »''"

thoa.m.omont to refer is a muwti.m f. r tL r ''T^"*?
'"''^ ^^'fl'i"

left for the arbitrator to ^ oido , a h'"^
""'' ^'" ""t bo

the jilaiutitf, on bHialf of 1 1, ,, L-, '*>'»';t'^';-party b„fween
ohartcT. stipulated for tho pa\, a, nt'of,""' f ''^ '''" ''"''"'"'"ut as
month for th!;iurM,f the volS a d f Xr' 't'i '^r"

''"';.*"" I'""-
ot opinion botwoon tho parties e the in^,;

^' "* ","-^' ''•"'""k'O
he referred to arbitration

; tlie . ai.Tti tl^ ,"'i'?"'
'" •'"*"''• ^'"'"I'l

Mim whicli appeared to b^ <d^u ftVn .1
'* ','". "'^'"" *''"' tho

l>i>''^oftheve^^sel; the defond u^ 1 h .

'' ^''°
t'"'"'""* ^"•' ^^e

"f a bona fido cross cdaiui to ,hmi. ^'^W T\:^:'\' T .V'°
^'"""l

puity. y reason of tiie nnseawm' Wm'ss „' ft
" ^^''^ ^^'^^^^^^v-

.showaspla,.edatthe,h.fonda,,t-HS^^^ ir^''^
'^^ »''•' tinio

the defendant had always bin re'
,'''''"'

!°'''^'"'^<'''-l''»'tv;
matter to arbitration, but tho plai^i i n '

'

V"'","
*" ™^'"' t'bo

insisted „„ his right to recover the im S fV'^T^''' ''I
' ° •^". ^'"l

it was held that the defen.hiut was e Iti Ll °. '"'''', "^ *^« ^««'-'l =

n the action n,,der the alovrs^ct ,m' h
"

I'-'
'''' J";'"^^'^'^"'^«

^l.fterenre of opinion between the n.^.f '^ '' ^"'"^ «*'"
^.thin '0 agreement to refer anVt I f

'''''""^ "^ "^ ™i*ter
tlio a should be brought in re i oT";:b""*

'''''''^''y ^'^'^^

differ. I brought in rosnect of .
' /. t^". «amo matt.-r of

to rofor,,,
. Tl,/cour wi f i f "^,;

ral ;'; ^^f"^
the agreemen!

under this section where fraud fs eh uUl /'I,
"^'^J' proceeding,

with ,t desires a public inquirW ) Afdi'n "'° ^^'^^ ''^"''^'od
' ^ ^^ >• ^^^ 11 «oino cases, where ^he

vbl'^^,' 28 W. E. 84o (C. A.)
Mf'i' \. Conif/ii,.y 39 L. 'j; 102 (c

/ '/ V. riwrnU,,,. L. E., 1!) En. ;5i)9 „
clau.se m a |.,jrtnerahip ngreeiacnt for
a yearw;. l,.ld iu force wliere the

r "'''' ^-
V'""'/'-'/'. supra. In tho

tio W ' " "" ""Portant (listinc-
lou betwe, a a general agreement to^erm ,.t„ros,,eh disputes as niny

Zl 'rf" *''«' P'lrt'L's and anagreement by ,,-hiel, matters iu d,f"foeime between the parties are ire-:™«ysa netted to iu„„,;rS.
'«o'- In the case of tlie ceiier-il

e??/ ^.'^ouW say that fla/gl

rmpliimn.; with it, oue r.f the imr-

tor ? /,"*^'^"*y °*' the arhi-

I'MM )m,m, viipahU of Inhia air.

[fumes,,,, more than a reference
I'aitieular uiatter to .t. p.^r-

|gr....i .nt^of';: ?";^ ^^'J^^'i that
|Kr-'".'nt, or submission, or refer-

ence is revoked, it is at an e. au-i

neier he carried mto etfect amithcretore cau never bo enforced "
See^farther as to revocatiouTpl't,

1 c.V.%t^''"'
"" ^^^''««. I- R.,

r«T«,-«^,L.E..,sCh.476,u
(/ )

Xfl-,^; V. Oanrff, 8 Ch. D. 26

p! 1599, n\,f*'*'"
^"'^^^ '^'t'^d ""te,

(') ^':"*",''' V. TcHqn-hii, 26 L Jw- I' /o; ( E. &B 1090. tV'
I'r n ^>.'»"'"»-i\ L. E., 1 C. i' 6,S1 •

l^<'>lHt^;. huf„y/,27L.J..P.x 3f^-

49^]^j::ci;^;;cfR/^^'>-i>-^-'^
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Rnvocation of

submission,

Former
practice.

Arhitration hy Cvment.

T.l,iJntiff bonSi fido alleges that tlio (luostion raiBoA is ono of fraud

flm have ivfus,.! tho «tuy (/c). Wh.m tho timu tor rotcrrmg ha

expire.! except as to an i.solato.l dinputo an.iug in tliO course o!

othor ditt'orences, tlin stay wan retusoil J). , u n *

Acoimter-elaimBotup in respect ot a matter ^^-hu'h the partie,

havoaS to refert.. arbitratic.n willbe stay..l under this «

So tliiH Act, if a reference wore p.nd.nK. and .t had Im

uffiu.^d that it should operate as a.stay ot proceeduiRs, th- („urt

Sid Hon.etimes stay the proceedinj^'s m an action .vy»^'l,t iv-

Tectin.' e matters referred until an award whs n.ade (» I'mt

Kn" the Act the Court would not stay an action by tho ,,ro.

viio.ml assignees of an insolvent debtor against an a l.^'d <
l.tor

o the nsolvent, on tho ground that, by an onler ..t N.si i'nus,

made i an acton between tho insolvent hunsel and the sam.

debtor or the same cause of action, al matters m di orenco m the

call e we e ivferred to an arbitrator, before whoin the matt.rn so

SeiroZ-ere still pending (o). As to the a^^rd, when made, bomj

bindin- on the parties, se, post, Sect IX. <;/ tl„s Chapter /.)•

As to staying proceedings brought un.lei- a scchon ot a statub

nrovid ng i'or a Veferonce to arbitration, see Wnhjson y. L.d.n,

TmZtvs Assurance Co., 9 d- B. D. 188: ii.«> y Lulm

J>assen<jers Assurance C., 4-1
f^-

^•, 't'^^p ".,.,,

rernmnent Benefit Bmldmg Society, 49 L. i. obb.

Revocation of Submission, cfcc.]-Aftor entering int.. the submis

sloneiSci party, before tho a .fc 4 11'. 4, c 42, might revok.,h,

sXnissioL anj^ini^

fh.mL'h Sic cause was referred by order of Nisi I'rius (r)
;
but i th

r5;, Sition was ma.le after the sl^ibmission had been made a rule.:

tWt the party so revoking was liable to an attachment (,s) .

bond of submission, however, became forfeite. by such revoc. lor

and the obligee might have immediately sued upon it (0: or tl,

Kurt might i^on the rule, or up.m the Judge's or.ler l>on.g mu o

rule of Court («). have ordered tho party revoking to pay the oth(

" 8uc2 cost as the Court shall thint reasonabU^ and just, acor.

(k) WnUis V. lUmch, 1 C. B., N.

S. 316; 26 L. J., C. P. 72. See

Mir^ch V. Im-Thuru, 4 C. B., N. ts.

569 ; 27 L. J., C. P. 254 : cp.jV"H/',«

V. Itailway I'ass. Ass. Co., 44 L,. i.

552.

(}) Young V. liuclett, 51 L. J., Ch.

604 ; 46 L. T. 266, T'Vy, J.

(,„') Spurtali v. J an Jfoom, W. N.

18«1,^32; Bitt. Ch. Ca 216,

Ui) SeaDicasv.Jai Bing. 519 ,

4M^feP. 285: Cocl-cr v. Tempest,!

M. & W. 602; 9 Bowl. 306: Lowes

V. Kermode, 8 Taunt. 146.

(o) Sturgis v. Lord Curzon, 2,1 u.

J., Ex. .38.
. , ,^ ^ „

(p) See Parkes v. Smith, 15 «. B.

297.
(u) Yynoron's case, 8 Qr>. ^"^P- '•-•

See the whole law historically stated

by WiUes, J., L. R., 6 C. P.

pp. 217 etseq.

(r) Sue lin- v. Ihirruhje, 1 S

593 : Lou-cs v. luriiiode, 2 Moo

30 ; 8 Taunt. 146 : Omn v. i'-

Bing. 443; 4 M. & P. l'JS;./V'

V. Gnitrix, 7 East, 608 :
Aoi'j

Joseph, 5 Taunt. 452: ('hplKtin

llinham, 7 Monro, 403 ; 1 Bing.

ISkicv.Coxon, lOB. &C. ISIiiio

V. Kerimdc, 2 Moore, 30 ; 8 ku

146. And SCO Dicas v. Juy, ' Bi

281 ; 2 M. & P. 448.

(h) lie House and others, h.

C C. P. 212 ; 40 L. J., C. P. Ho,

WiUes, J.
, „ ,

{t) Warhurton v. Slorr, 4 B. i

hi) Aston V. George, 2 B. &

39^ ; 1 Chit. Rep. 200.



ill illl *ir»i»iit "<* •" \ I

not Htiiy ail actii)U by the \)n.

t debtor against an alU-),'i'il ilolitor

that, by an oidov of Nisi I'liiis,

insolvent himw.'U' and tliu siuni!

hy Content.

10 qucHtion raiHod is ono of irm],

Whtdi the tiiui) for roferriu); had

disputo arising in tho course of

t'ustid J).
oct ot a matter whi('h the partios

villbo stayed under this scttinuf)/.;,

!0 wore pending, and it h:id liwn

I a stay of proceedings, the ('uurt

3edings in an action brouijlit iv.

itil an award was niade(/';. Dut

d not stay an action by the \mp

At

th;.., -J — .

I insolvent hinisi.n uhm mu nc-m'

on, all matters in ditferenco iu the

•atof, before whom the muttiTH -o

Vs to the award, when made, bciuj,'

ied. IX. of this Vlmider {i>).

night undci a section of a wtatuto

fbitration, see llodysoa v. Ihuhrmj

i. B. D. 188 : Minijk v.

J T. oi)2 : JuhnsuH V.

'Uj, 49 L. T. 568.

|_Aftor entering into the subinis-

A 4 ir. 4, c. 42, might revoku his

making of the award (-/) ; and this,

,y order of Nisi I'rius (c) ; but if tlie

mbmission had been made a rule of

'as liable to an attachment («). A

)Ocame forfeited by such icvofiitioii,

imodiately sued upon it(0; of "w

ipon the Judge's order being miidc a

the party revoking to pay the other

think reasonabh' and just," accurd-

Ititihi'Uij

AUriiicham

);

7

res

L.

B.

!b.

;ed

by miles, J., L. R., C> C. V. at

pp. 217 et seq.

(>•) See JCix V. ]linTitl;/i;\^ Str,

f)9;j : Lours v. Jufiiiode, '

30; 8 Taaut. 11(5:

> Moore,

aran v. Nt,]

28l'; 2M. &r. 418.

(,s) Jte House and otnerx, h.

6 C. r. 212 ; 40 L. J., C. P. Ma, li

miles, J.

{() Warhurton

103.
(w) Anion V. v.^>-.

,

395 ; 1 Chit. liep. 200

Sloir, 4 D. & I

George, 2 B. & AJ

Hevocation of Submigiion.

iiig to the torms of tho riil« nv «»,!.,. r \ i. .

" 4, c. 42, . 30, .. tt .ot; uai*: . hiritv ol"''"' ^^l
'^' ' '' "

umpun appointed by or in ..ummm. o
^ "'jy arbitrator or

Judge's order, or ord.T of ^Nis Pr ,«
;'"'^' '"'" "* ^'""'•t- <>r

brought, or which «hall bo hero ftJr om.I.f
''''

f'"" ^^^ ""^
suunco of any .submission to ro\ ro L .?,f '

'•
" ''^ "'' "' P»r-

that Hu.h submis..ion shall 1 o ma o
'

r^l"
'"''"'^'

">'
•

"f^""'"^'''^"t

Courts of reconi, shall not iVrelt^lJ }
'"'^' "* ^'''* ^hU'<^ty'H

reuco without the leave o the CW t/^i '{ ^""'V
*" ''''^^ '""f"-

shall he made, or w)„Vl, a!J;'":!'."'^.''y ^:^?"'1» «»l'1' ••'He or order

1003

Cn. CXXXVI.

I'rOHniit

NtututO.

'hall he made, or which slnx L ,,',,;
'^'

V- "",'''' ''"'" "•' "i'<l"r

by leuvo of a Judge
; J'SS.SSS'^ "n^lJI^XSl'tr''

"^

to pro,eo.l with tho ro^,I ,! . ' L "'I ""^7.u'ld is hereby rociuired t^^i.ro ,ed witrtLe" r T"^'"'"
'^^'^'^ ""'^ ""^y

in- any such rcvocatiou an 1 to u ,L " «''"'""' ""twitlistand-
person -making such re^'a Ln h fl not' ar"'''S"^"^""«''

^''"

reference: and that the CWt or a v iti
^ 7''"*'^ '^"'""^ tho

timr- to time enlarge tho time J) r anv ., l^" k."''?'*'
"'">' »'«•'"»

award.' To bri,,g% case w°tE i hirsfuuS 11! r'f"'
'""'^"'gl'i«

cniuplcto: therefore tho Act does , ^ann1°
^V^^

^^
ni-pointed in pursuam-e of a clause in a^ eod ^hTu'v'^"'!"''

'^'•"

beroferro.1 to the arbitration ot two etons wJn '^'T^''
'^'^^^

choose an umpire before they prweod W 'V^^
"™ .tlirectod to

been appointed (z).
^ Pioceod, but which umpire lias not

This statute doo.s not affect tho rif..).f «f ..vi,
the8„l,nussion made by ari aieement which ^°' P"/^^ *" ''^^^ko
vision for making it a ruleoKw nv!, ) '"f "°* '^^"t^in I"'""
rurporting to be acting under r['l7oiu,"^^ °"r'*'

^^'^ P^'ties
ISJ-I, has made it a rule of ComtVii ^T' ^"'^ ^''•"^ ^Ic^,

parties has, under socrUof the fel /?°", "'""'^'^ °"° "^ "lo
pointed his own arbitrator! act as so afSr.i{i';;nH'

''''' "P*
ailmg to appoint one (b). But althou <')./«„)• • .

opponent
disputes to a particular arbitrator can ho rntt

"}''""" "^ Particular
ment to refer all future d s, utos o^l-

™Tokod. a general agreo-
i. therefore, practic^y ai7 mpo^^^^0 ^ ^""^ *'""-°

VVlion sttttuto
a]>pHo8.

Wlioro revoca-
tion allowed.

4W. J/o/yff« V. Williams, 2 Dowl
la- 1 pv.' S- ^T-^^' 2 B. & Aid.
I
wo

, 1 Chit. Rep. 200

W See post, p. 1611.

If;
P- 21'.' 10 L. J., C. P. 145

.'

Vi'r ^•o'^-
Ch. 468: lie Druru

h>'^, 08 L. J., Ch. 278 :i^;Zr
JAW™..(C.A.), 12Q.B.D

.&^L.J.,Q.B.73; 4yL.r.646;

;12 W. R. 240.

?} ?,'?'' ^•,-?'^"-'^"*^"-';'7«-, supra.
,.,W I'lirei/v. Young, 14 Uh D yin-
'i2I;. T. 710; 28 W. K. 845 fC A ?•'

(rf) /«7«,ii V. Aitwood, 7 Sc 841 •

f' foodcr„fty. Jones, 9 Dow .
638'As to restramiug an arbitrator fromproceeding ou the ground of corru,™

y^^eddo. Vit^X^^'SZ
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arbitrator intends to cxcco.l ' is jurisdiction, the snl)misRion may

l,c rovokod(</). So it may if lio iniproprrly examiiio w, nossrs m

the absence of one of the parties; hut the apphcation lor hh.r ytn

revoke on this ground must ho made hetoro the irregularity is

""'mei-o^hy an order of Nisi Trius, all mutters in dift'eroiue in a

cause wcl'o submitted to arhitrati.m, ^vith liberty to the arbitrator

to reserve questions for the opinion of the (ourt en certain pon.ts

of law which had been raised at the trial evidence was olleml

before the arbitrator to which the def. ndant ob.iected
;

tlio avl,i-

trator thought the objections weighty, but ret used to decide upon

them, and declared his intention to receive the evidence, stating

that he should raise on his award such obiections to it as appeared

to him; on consideration, to be important but ho declined ple.lfrins

himself to raise any objection in particular ;
the Court i;t-li,s,a to

allow the defendant to revoke his submission, though he stated that

the admission of the evidence would make many additional meet-

ings necessarv, and cause great expense ; and though the obprt.oiis

to the evidence might be well founded(/). l^ie Court or Judge will

uot revoke the submission without hearing both parties (;/) ;
or. altui

the arbitrator has made his award (/O-
, i i .1 i,„a

The authoritv of the arbitrator is impliedly revoked b> tl e loatl

of either partv'before the award is actually made(0.
,

And this 1.

so, even where a verdict is taken subiect to an award u )• ^^ I'ore

by the terms of the reference, the arbitrators were to make «..

jnMhh their award in writing, ready to be delivered to the par ....

in difference before a certain day, it was held that the ..xtjutor

of the award by the arbitrators was a suihcient pubhcation t,-tlK

purpose of making it valid in the lifetime o the plan, i 1, «ao o.x

ifter the execution, but before any notice of the award 1";"!^ m^k

was given to either party to the reference (/,•). But the de.th nf a

parti, as above, will not operate as a revocation if he subiamo,

contiins an express stipulati.ni to the contrary (/); and such;

stipulation may be inserted with effect in an order ot relercncc 01

(,l) Sec Fnric/I v. T/ic luislvrii

Coiwtiex 11. Co., 2 Ex. 3r)0, per AMtT-

so)i, B. : ITni-t v. J)ii/,r, 9 Jur,, N. b.

119; 32L..T.,U.B. 50. ^ ,„ „.^
((•) Jhrw V. Jhrtr, 2.) L. 1 . 282,

H. L. SMareh, l«.j5.

(/') Srnlf V. Veil SaiKlau, 1 (h U-

10''- •tr.&D.72'). ^cn])rnv\.l>yiw,

suprii, where the Court refused aii

nin)li''ntion to revoke on the frround

that tlie nrhitnitor liad an interest

in the matters in disjiuto, Ids mterest

being remote. ]fil»iiii. v. Murrell,

If) C. B. 720, where a party to a

Chancery suit refused to be a party

to the reference.

(a) Clin-h-cx. Storlrii, 2 Bnig. ^.

C. (161 ; 3 So. 90 ;
.') Dowl. 32.

{/,) rhipjix V. I)iin 11)11, 3 Dowl. (i(i9.

(/) <'o<iper V. Juhnso)!, 2 B. & Aid.

391. See lli-ixlow v. ISinHS. 3 D, 6c

R. 184 : Lmrrs v. Krrmoik, 2 Moore

30; 8 Taunt. MO: />""« v. Twr, !i

Moore, 272: 3Biu"r. 20: Kiliiiiwh\

CVu-, Cliit. Eep. -IIVJ: CiMnuunt 1,

Co. V. I.ovhort, 3 Mawi. II. L. Ci. SOI

(/) See ToiiKKiiint v. Jl'irin/i,

Taimt. 071 ; 1 ^Moore, 287 :
-/«"«.

Clnt. Bep. 1S7, n. (")• /"'I,/!

Ti//rr \. Jours, 1 1). ^:Ii. -H); •)!

&' C 111 : M«rdo)iiliiU v. Uiihrhn

2 Y. & J. II; 1 M. & P. 117. B

see lUwcr v. Tinih,); 3 D. ^- K. MO

and BoH-ci v. "V/iVoz-N, 31.xcli. »

(/,) ]ir,mke\.Milchll.uyi.k\

473 ; 8 Dowl. 392, hut uot S. I'

(I) See JliiMrll v. ]h,irx,\ (> H.

C 'iio: C/iirL' v. Ov;//., 1 Bu

113- 12 Moore, 319: /.'"'" v. 7/

/„7,o/-. UM. &W. 1U>; 2 Dowl

S. 991 : Eduanh v. D(inis, 23 L.

Q. D. 278.
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jurisdiction, the submissidn may

'improprrly oximiino witnesses in

but the ii'piilication lor li1)crty tn

inado Leforo the irregularity is

ius, all mutters in difl'ercnco in a

on, with liberty to the arbitrator

on of the Court en certain poiiils

at the trial, evidence was olTcrwl

he defmdaiit objected; tlie iiilii-

i"bty, but refused to decidu upon

["^to receive tho evidence, statmp;

I such objections to it as ai>peiiri>(l

iportant.'but ho declined iilcdfrin^-

I particular; tho Court refused to

; submission, though he stated that

3uld make many additional iiicet-

xpense; and though theobjectidns

iiulcd(/). The Court or Judjjowill

t hearing both parties ((/) ; or, alter

d(//).

is impliedly revoked by llic death

is actually made (/). And this is

I subject to an award (,/). Whore,

tho arbitrators were to nialaM/, </

eady to be delivered to the parties

iiy, "it -was held that tho : xeeutinn

was a sufficient publication i' ." '!ii'

lifetime of tho plaintitV, wiio i. d

luy notice of the award being uade

reference (/.) B«t the deuth ol; a

D as a revocation if the submission

II to tho contrary (/) ; and such u

1 eft'cct in an order of reference or

nerocation o/S„lmm ion.

rtilo of Court (w), or whfirn -, „ i- ^ •

^^"^

and It was agreed botweou them that ^'"^'''f^''^ ^!^ tho cargo),
sould bo referred to arbitration, was held ^'^'T ? "^'"^''^^^
ot tho freighters before award madronlv ,'2 w? '^°''"^ "^' ""«
him, and was no revocation as to the otE /, ^

°'^ ^^' ^^'"'^^ '^^ to
As to apponiting a new arl);tr..f ,,. • ^'"^-

Co.. La. r,;,r. Act, 18^^^;^" "^
S« «^ ^'^ ^^°^^"r, &c., ...

,

Tho marriage of a feme sole mi'tv'tn'.
'

• •

the reterence, nor is tho submiss m i l^" ^^'"'"^^ " I'^rty
^U.er..acausewas referred by Sr o V ; i

"• " "I'"" i"'" (0-
to tho t.u'ms of sueh order the d. '.nl .

'' ^ ""^' ""'"'^ P'U'suant
;U)0/ to be paid out by 1dm to sSof1^'"'^ !' ^'^° ^^^^^
hmk fit the Court, under the cireum^tanco

.^'" "' /^' ^^° ^'"''^I^l

o^t.e™,,didnotentiti:!£;:ij^^S2^t:it

E. 184 : Lotcrs v. Kirnimh, i Mooro,

30; 8 Taunt. M6: >'"« v. rv..W

Mooro, 27'2: ,? Bin?. 20 : l-jliiii'inhw

rVu-, Chit. Kep. i;i>: CtlnhmwH li.

Co. V. lAwhirt. W Maeci. 11. L. t' i. »\ i

(/) Sco TciiKsii'nil V. Jlii'ii'p, I

Taimt. 071 ; 1 Moore, 2S7 : J«w'.. 1

Chit. Kep. f87, n. (")• '^"''
'If

Ti/lrr v.Jomx, i IX *: li- <''•; '»
&' C 144 :

Jlnrdo/ii/dll v. iMnrlufi I

2 Y. & J. 11 ; 1 ^i- & T' !' I'i

SCO y/'>»-(')' V. Tii>i'"i\ 3 D. & H. i>l'' •

and 7;o»v7( V. /r(V/i(f;».v, 3 l.xeli

(/,) ]U-oohr\.Mit,-h.U. l)M..^ "I
47;5 ; 8 Dowl. 302, but not .V. /'.

(I) Sec B'ulihU V. lloir^r. d li.

C •i'io: rA«7,c V. rVo/As 1
ifioj

14'5 ; 12 Mooio, 349 : l.'inii v. J/'|

/„w-. iiM. &w. no; '^i'"«V

R 991 : IJlwurdi v. i^«M(N, 'li i- •

Q. D. 278.

i/«w'8M &w:^87i
•^''''''^'

'0 W/;./ V 7/,,,'toy;, 7 Taunt.

0./y.l2Mooro,;U9t4ffin"'u/:

4 W;.'/ U7°^"- ^"^^ C- 1^8
Jfi>'' '''!>>', Mihir. luul Uaswcll
"

As ;r;;,7'
^^"'*:'"'^-' •''"*''. "

voni „n^.f
'-''^ccutor of ouo of

'":;;''^^'''''^'-v./Aw/..„,r,8M&W.

^^ Ter three Justices, MSS. II.

1W'
«ff,-./,v/ V. Wimtanlc,,, r, East

•'/'"*/' y.//W, OB &c 059
^'I'unte,,,, !M7.

"• ''•'^'

' '''""«"«'•'/' V. y;n-«;^ I c B

131;2D.&L.844:14L.J CP

Chit .13
: rv/,'

*'"'! ^- ^^''V'- 2

8ub„u\sSn br»'',
'"'?'•'-'''' "'^it a

^W./«r/.v.r.; V 7wIf°^r'•''''•

J:^f-v-'"'•'^''^'4-:^-=•

^^^)^Sce/•,.w/v.7/Vto•,2GL.J..
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Pabt XVIII. as costs in the cause («). A\Tiere, upon a cause coming on b t

tried, a verdict was taken for the plauitiffs, subject to an order ol

reference, but by reason of obstacles wilfully presented by he

plaintiffs (who wore trustees), and their cestui que trust, the (mLi

was rendered abortive, tho Court, at the instance of the plaui itts

they being only trustees, and infants being interested m the iictim,

granted a now trial, upon tho terras of payment of the costs ot tli.

former trial by tho plaintiffs, and the payment by the planit.b

and cestui que trust of the costs incurred by. the detendaiits m ti,

several motions made in the Court {r). Betore ho Judicatme Acts

it seems, that if a cause was referred at Nisi Trius, and tho awar.

was afterwards set aside, and the cause was tried again, tlie part;

ultimately succeeding was not entitled to the costs ot tho hr.<

trial (*/) There is often a clause in the submission tliat it eitlit

party prevents tho arbitrator making an award he shall pay sut

costs as the Court may think reasonable (z).

Sect. IV.—Proceedings upon the Eeference(o).

PAQE

Obtaining Appointment from

Arbitrator 1C06

Mode of conducting Reference . . 1007

Compelling Attendance of W'it-

Obtaining ap-
poiutmeut
from the
arbitrator.

neises, (J-c.
1610

Enlargementof Timefor making

Atvard 1*>

Arbitrator's Authoritij, how

determined llJ

Appointment of Umpi e, and

Proceedings by him .... ig;

Obtaining Appointment from the ^rZ»i<ra<or.]-The first step is

obtain an aiipoiutment from the arbitrator. If tho action ^as r

ferred at the trial, ;/et the order from the ofjicer. {'f\<J'\!

atwointment in writing from the arbitrator to proceed imth the reji

ence and make a copy of the order and appointment, and scrrs d (

the 'opposite solicitor) (jive him notice of attend, n,j bu couml

intended to do so (6). If tho action was referred by rule of Cou

draw up the rule at the proper ojjicc; or, if by Masters order, dn

(v) Doe d. Davis v. Morgan, 4 M.

&W. 171. ,^.„ ^„ -„
(r) Morgan v. Miller, 8 Sc. 266.

(u) See irood v. Duncan, 5 M. &
W 87: Brotcn v. Clark, 12 M. &
W 25 : 'Seelei/ v. I'nu is, 3 Dowl. 3(2.

But see now Collen v. ll'nght and

Field V. G. N. It. Co., ante, vol. 1,

'

(r) See Bradley v. Phelpa, 21 L. J.,

Ex. 310.

(a) Tho Court h.as no power to

restrain partiiis from prooowliug with

au arliitration, on tlio {ground that

the arbitrator has uo jurisdiction, nu'l

that tho matters in disiiute are not

within tho terms of the subiniHsiou :

\orth Loudon M. Co. v. Great Xorthern

It. Co. (0. A.), 11 Q. B. D. 30;

L. J., Q. B. 380. But ii prolulnti

has been issued prohibiting tlio Ka

way Commissiouers from uiiiloi'trik

au arbitration beyond tlicir jurisil

tion : Great Western It. Co. v. // ol

ford,,S'e.lt.Co.{C.A.).\lCh.'DA

44L. T. 723; 29 W. K. S'26. As

the jurisdiction to restniiii au lu

trator from procoediug with a

fcrence, on the ftnuiiul of conuiiti

see MMlme^hiin; It. Co. v. Hmh

Ch.D. 113;4r)L. J.,Ch.2-l: Hah

V. Ileddutv, 9 Ch. D. 89; li L.

Ch. ;')88.
, „ .^

{b) Whatley v. Morluml, 2 D(

240.
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3, upon a cause coming on to bo

e plaintiffs, subject to an order of

stacles wilfully presented by the

d their cestui que trust, the onLr

, at the instance of the plaiutitts,

ants being interested in the action,

•ms of payment of the costs of the

,nd the payment by the iilaiutilVs

incurred by. the defendants in the

rt (.')• 15oforo the Judicature Acts.

'erred at Nisi Prius, anil the awanl

le cause was tried again, tlit- party

entitled to the costs of thu first

iO in the subiaission that it cither

laking an award he shall pay such

isonable (2).

S UPON THE EeFERENCE (a).

PAGE

Enlargementof Timefor mahlng

Atoard 1611

Arbitrator's Aut/iorittj, how

determined l^U

Appointment of Umpi e, und

rroceediwjs by him Wla

Obtaining
Appointrne.tfron,

Reference.
up the order at the proper n/rtr. .

'

^^07

set aside an award if notice f>f Vi
^"^cient c . The Co IJ

ir,..7.. , J- -. . . W*

the Arbitrator.']—Tho first step is to

le arbitrator. If tho action wu.s re-

der from the ojjictr. Then (jd mi

e arbitrator to proceed with the Vffer-

der and appointment, und serre it 011

n notice of aitendiny bij amnsd, if

tion was referred by rule of Court,

office ; or, if by Master's order, drm

^^<^'l'' ¥ conducting the Jle/erenre 1 Th.
Wodo of con-
iluctiiig the
refureiico.

Arbitrator's
Jisoretiou as
to this.

Oeueral
course of pro.
ceediiigs.

Where several
arbitrators.

Proceeding
ex parte.

Discovery.

to

th
at

id
lOt

u

:

rn

R. Co. (C. A.),ll Q. B. I). 30; 52

L. J., Q. B. 380. But a prohibition

has been issued prohibiting t)ie Rail-

way Comiiiissiouers from uudertakiii,'

an arbitration beyond their jurisdu-

tion : Ureut Western 11. 'o. v. // c^-

/brd-, .^•.i^C•o. (C.A.).17Ch.D.l!t

44L.T. 723; 29 W. K. S'ifi. As

the jurisdiction to restrain an ail

trator from proceeding witli a 1

ferciice, on the ground of coiiniitu

see Jfidine^lmn,' H. Co. v. Hiw.

ch.D. n;i;4.0L.J.,c:h.27i:_/;yW

V. Beihkw, 9 Ch. D. 89; 4, L

Ch. 588.
, , , -, ,

(J))
Whatley x.Morlaml, 2 Ilo|j^

249. \ C

,W See Chit Forms, p. 836.
J \1) Alien., 1 Sullc Ti cUd V. E,ni G,r^\ 'l'

j^^% Os-

Inril. '
^°' «''"'"& isido tlie

(') "'hathy V. Morhnd, 2 Dowl.

Lb., N. S Vq!;. f"<-'J"een, 9

F'ing to hea,n ""'•'?' *" "»

"

•
-^. 8.' 723.

• ^'•'-««'.v, 14

Oli^v J;,!^^Ta« « B. 845:
V. Toiai/e^M'L'

'J ^S';?? ^^"fes

y-Matc;,rtt,4ih^,J,^'^^---^''mni,

50.)
. Temp^,,,„„

,. ^J,,,^,;
«

^^^
B.

(w) See aia<lwin v ri. 1 ,Dowl. 550- /V«// ^Itdcote, 9

36i''lrSrf r;.Kf'''>>•'>, 23 Chn

Examinatiou
of witnesses,
iSc.
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Swearing wit

uessea.
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iSSit-i^^^'iHr»r?£ ii.^!i:^^i
is not waived (r. The ^^'^^^

u^tm m^^
^ilst a witu^^^

persons .v'ho are to be examined bofoio hm w
^^^^^^^^^ ^^^^^ ^^^^^.^^

examination or the hko (a). " ^^ f"^ ^^ ^^d reeeivo all tl.ewit.

themselves. The '^^'bitvator .h mU
^^^^^ Th. ]'l^'intif

nesses and evidence proper ytendciul bj eituo P
^^

^^^
^^,1

_^^,^^,^^

and defendant are since the M-L
14^^'^/-;^^,,,,,, ,„ tn vccoiv

^^^•^ nw'Sr.?:^ -^^nSrris^^ the award (O..
evidence, tlie Lome ^\ul

suflic ent evidence willmii

this, though ho t!f^^olit that he luul s
^^^ ^^^^^^.^^

examining the ^^tnesses But wheie^
Court rclu>. It

witue^ because l^«h"^§^^,fX;;S arbitrator, after clo.iu, tl

set aside an award {n).
^^ViJ,^!^" . ti,i,,, ^uul made his uwuvi

examination, refused ^
^jf^^ °UhS^' t^^ defendaufs s.li.it,

the Court re used to set ^^ ", JP' '^^;j"[!,"iionce which wouW h;.

^"^'^ii ?^..tup:n wScKHw w:>:founded(,.0. Thc:uJ.,n
repelled that upon wini^u

^„i.„„„„ „f the wi+nesses and ot thea^

tor is the judge ot the '^"7?^^.^ ,^JSo nia.le bv hi,n intho

missibility of the evidence 0/),^ud an m st
^^ .^ .

^ ^

respects is no ground foi ^*;"in a^iue v

^ ^^^, ^^ ^^^^

discretion of the ^'^^trator to .vjom an a^^^^^^^^^
^^.j^.

,^ ^

^^S^iS^^iSlitve .itness^^woi. wl^^^^

arbitration
J^-^

-here a c^^^ ^^^^ ^^ ^.^,^^ , ,^

SdlS^^^tn^-'^^" P-ties and their respect

foi As to the fci-ra of the sulDmis-

siou! and what it includes, sec ante,

PP(;!flSS«v.6'o»^/-.//,4Price,

^^'h^ See lie Plon, G Q. B. 8t5

:

/)o%rv%''0'V'.s, G Q. B 937. Sec

irj/c/T. 8 Taunt. G'J4 :
/J'.'/""?/ v.

^<//.-i//60M V. Ahralnnn. 1 B. i. 1

.

I7.J : cp. lIcwMt V. Z.«)/<o<'/,-, 2 C. 4c

^''(O'see 2)r<;(f v. Drew, '2h L. T.

'^% Hewlett V. X^r'^'''''-'
'^ *^*''- '^'

Ad. & 1^1- '^-' ^ox T C P. 120:

Hct iisulo an awaid, o" ""' "^ , .

t -t the ar>»tTMtov 1ms rofuswl t<

Slitao a material witness, should

state what reason, if any, the 11

tvator gave for refusn.g to hear

witness : llymlki/ v. Milmii, 1

M. & r. 08;!.

(«) CawphvU v. ri'v»(A)«'. 11

81 ^eaSfidesv.EtiKt /.'nidim /)'

jrojV,-.s-6'o., 1 Hodges, 01.

(r) ii'»/r/<7- V. Joi/tr, 1 Marsh.

But see 'jlo'hlwt/hni v Ihf"

Bing.lWt; 8Moorc,li;;3; IliMtn''

49 L. T. '):i.').

(»-) Seo Lhi/il V. Ji-c/,Soi('

Taiint. 321: ;v'.^/'''v;
f

;""''''"

-^

V. Rohn-tKOiu^ M. '^'^'';,:,',;

;»(»/ w.St^'il'lidl, OBing.O,'.); i

So. 93; iUowl. 72G.

(;) rm-imdii V. SM/fiu/l, i

mntig V. y^'//.v^./, 8 DowI

7/-,W<r V /i.^vv, 2 D.i: L

See .Vhu//' v. •V'"'-'''"'
.;,

,*
V,

o(M- IG L. .T., Q. B. 130, wie

foretheU&15V.c,9.. H-

tratorin.pvopcrlyoxunurf.lth

titf,
audtUoawi.rawassrtii9

.v;,;;,/,n/. oc.B.,N.s-)'";'^'

C. I'. lOo-
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36 taken in the prosonco of tto

or of some ono attondnip; on tin ,r

award asi(lo(</) if the irre^'ulanly

or may, if ho think ht, awM,
oforo him whilst a wituoss is umlrr

s not usual to oxcUido tlio piiitics

lid oxamiuo and rocoivo all tliowit-

ercd by either part' Tho pluintilf

fc 15 V. c. 91), comiM'iuiit witur.sis

,
examine witnesses, or to roeeivo

imes set aside the award (<) ;
iinil

10 had sufliciont evideiu'o wiUioiit

t where he refused to exumiii:: ,i

inadmissible, the Court roliixil to

lero the arbitrator, after clonn-tlio

,ther meetiiip;. and made Ins u\v ird,

. althoujifh the defendant s s(jlicitor

on of evidence wliich woidd Iwve

^rard was founded (..). The iirbitm-

ncv of the witnesses and ot thoad-

nd anv mistake made by hiiu m tlu-o

rs aside the award (z). Itismtk^

^-hom an aetion in respoet ol a jhiiin

inspect the premises on which tho

,1 to inspect is no gnnmd for sotting

lea sworn who give evidence on an

,use was referred by order of Jsisi

bitrators should bo at liberty, it tlicv

le tho parties and their respective)

s-

to,

ce,

15:

Seo

V.

i\:

V.
. k

: &

jwl.

yra

.';•, 2
8C:
no:
'I'he

n to

nund
d to

lould

state what reason, if any. the arji-

tvator gave for refusing' to hear te
|

witness : Ilyadhy v. lOkl.^oii, 1

1

'
'(n) dviipMI V. Tirnuh'W. 1 Priw,

|

81 See.SV-«i'c.sv.7;V^s( l.imhn II nhr-

But sec 'ih'hlUinUm v. /W«. '

BiuK-liSt; 8Moore,lli3: /,V-1M'*.|

I'J L. T. .')3r).
, ,. ,,

(v) Soo Llwi'l V. Anlh'd.

Tail.it. 321 : Ea^m, [;"";;;« ^H
V. AVV;nV.«»NCM. ^Gi'..H.i.rl

;„„;,
v..V^y,,/«//,i)Bm!,'.(',i);JM,i|

So 93 ;
'2 Dowh 726.

,

(--) hninuu, V. HHfiaU mA

i^co Siiiilh V. Sparroir, i D. M
o04;16L.J.,Q.B.m*vo
fore the 11 & 1^' ^ •

<='.

''''i „u
tnitorini].voi)ci-lyfx;onii'f

tla )il

tift•,auathea^v„>awas..ta

.l/,W,n/, i)C.B.,N.s.*.r, 30J

(_;. I'. I'iio.

Mode 0/ Con,/,,.
•'!/ ihe Rnferencr.

Witnesses on oath it ti i 1

1

"^r'^^^Pp'^^^'^^^-^^y -ith the

arbiUtorioU ^tho wr"'"""^^' "^"'^ t oSS^ "" '-^li or

will not set aside the .„^^"f'°'''- J'^'* oven in thif; -^I'l''''^ ^ho
wore not sworn if tho r"'-"!^"" "lo grou ul h ,( .f "'V^

*'«»•*

nze.,1 iiiHl rwiuirod f ,
'^' -^"^J ^'o or tliov ..rr. I,

'^"^' "i"

I
take their S^inln^'^^'r '"'' "^'^'^ to^,

' '^n;;!?- '

"'^^"-

i

"'Stead of o,,th • .ml '
^''"-' ^'^10™ affirmation is ?^' °'' ^^

|-"-^ an assontinl. St? .
"^^'»"' •""'"'"' « wh cli hl^'^i'^i"^

'^

\~ __________ ^^' '^"''- a" arbitrator

i\*L 'r
''

'-"J^' » M. & W. 0(j^ .

m,:i V. 7W, 1 B & p „
' n" ariihX^hii'nV*

°* Turh'a.nent

1609

C". CXXXVI.

Authority to
arhitriitor to
aomiuistur
oath.

Pnvafc com-
inuuiciitions
to arbitrator.

-Delegation of
authority.

J.,

|.«/V •"'"'°"'t^'vi<h'nce.

f"'^Om.Ay/ V. 7i4,1i t

"''I t-lcciaral

Ch.'iiiG.'

I3_. osi ; 7,v

(/') 8ee ll<,m;iU,n y
f;-

J.. Ch. 30-; in//,

«^-3i)e|.'i-^s';iir^''-'^-

V. Jiowyers'

"'"n oath, ,00 Vol.]
1011 in-

.1'.-
vor,. ir.

II. (333
609

{k} li
^'iictoii, 2 Sc. N.

(/) A7^

R.

"'V V. Xnwcl/, G C n. 2r,3.

•' r.



1610

Arhitration hy Cvnsent.

Compelling
attouilauce of

wituesses.

^®^®
i. « .r^tlinr and the opinion of that

i solicitor or baiTistoi to m.u i
^.,^^ ^.^.j^.^ed .t ^1M

u^ood in point oi Ic.rm (.-). ^\ V°
.;,^ having boon made to any

Ss to Y., a mining '^STi^-n solicitor to sit with hun, ^vk.vo.

}el\a al-b.trator, and Y.
-f
^^

^{^^f ^ £ vow from tho reiVve. o,

it tho award wa. bad (o).

, 33 .^^ 3 .C -1 ir, 4,

Comr''lli»0
^»«'^^!:"'''.nv SS'o'shail have boon made In; am-

c 42, s. 40(p). ''^^^*-'"r^.?.lor bv any submission coi.taimi.g

such vulo or order as atorosa d,

J ^^^^i^\,? i.^.ful f„r tho Court bv

such uf^-reomont as ^t'^x^sa d (,), 1 ha
bo m.nt,o,..d

^vhich Buchruloor order shall bc^KU),
^^^^^ ^^, ,^^,^^^^. ^„ , ,,,,j

in such agreement, or toi "
f.

•',"*'^^. ^ ^^^.^ oxanunationul

r that purpose, to <^o™"^^"
V,^ ,,aSon of any docunu>nts to l*

V person to bo named, or ^1;° 1^!' [^^
'disobedience to any sud

Sn ioned m such rule or o^;?*^ '

' ^Xm^t J Curt, if, in addition t

\le or order shal be "ii^"l?appo"'tnient of the time an,

tho service of such rule "^
"^'''^^V/y

A,^. gicmed by one at least.

;tco of attendance mobedu-nhe^^^^^^^^^^
J.^^^_^ ^^^ ^^^^^^,

the arbitrators, or by tho ^™P"^
.^ together with nv uitev tl

m.uired, shall also bo
^'V*-^'^' "JSed always, that ovcry IKW^

-^- of suc:h rule or ordor
•

J;-^^'^S be entitled to tl. 1,1

^hosP attendance shad bo ^"/^.'l^,
.^gps and for h)ss ot tmie,

^,nduct-m.mey, ""d paymcnit of x en
^^^^,^^^ ^^^^^^_ ^,^^^ j „

for and upon attendance a a >
t

1^^ ^^^_,^^ ^.^^^^ or order .I.1

plication made to sueh t <'^'

^'^X-ss i^ re^^'-m at the tune.

Lt forth the county where sue ijitmss
^

^^^^^^^^ ^^^ ^„„„

satisfy such Court or Judge ftat
^"^J

P
,,^,,,i to pro.luco uui

'pn vidod also, that -'
P^'^'-'^^^^ti g nther docmnont that

Ly such rule or
""J;f '^"^ ,JJ^af a trial, <.• to atto^

.vould not be comp.dled to P "^^"^ ^^^^^ ^^ .^ch order."

than two consecutive davs <
na

i,„r,j pr.cedn.,],

course is for ''-/'''''•''^':
'^, /' /K',< ChaJers a rnev.>rnndm

tvitnsss to lay h'Jore a J"y' ''';'.'...
:,t,ucc of the reJm'K'e. M

0»)7:»<^^vv r.,sr 5Ves 848:

n'hilmore v. Smith, 29 L. J., i-x.

( .) This applies to the Cha

Ch.B.787;nOL.J..U>.,l
;

tat'ito there was no.-ode

,ningthoao|ulau «,^^^

before an "ibitLiwr.

Noinh>nj,.il. 1 M. i: h- >'J;

,p,

(,A Sec sort. ;^9..ai.t., 1

(;) Sec funu, I'lat. K.i«s.



h)j Cunsciit.

another, and tlio opinion ottkt

Mm). Anaanarlntvatoviuay...

b s awanl, in onler to nuikr .t

Ta cause .v-as rcfcrvod at Ni.

e°tion having been made to imy

a solicitor to sit with hnn ^vllO.,..

nd withdrew from the rel.von.o,

lio in their absence; It ^va« held,

„e,m .f-o.l-By the 3 .[• HI'. 4.

SJshall bave been made .y.„y

m bv any submission ccmtuiiiii,^:

i shall be la.s'ful for the Comt bv

.\nSoor^vhiehshaUben..ut,<m,.,l
Se;byruleoronlcrtokMn:,do
hoaSenclanceandexannnui.mn

rodu.'tionof
anyilocmneutstob

Ad the disobe.Uence to anysucli

;oirtotC..urt,if.inada>Uontn

leT n appointment ..f the time,,,,

co'thereto, signed by one at tet,

ire, before whom the atteudmK-o -

cither together with -r uit.T tl>e

^'iSoSded always, that. .
very- po,>™

required, sliall be entitled to bdu

of Txpenses and for h.ss ol tim-: ;.

.nvS; provided also, thatlh...Ij

^o^ Jud,e Ir -"d. .ndeoi^onWi^'^J

,h witness is resi.ang at tl ti.m^ t

t1,.it such person cannot be towrt,

S rcompelh^l to rro'l^f'>;^'«

tSin- or olhrr docunu'n that

„^^'':datrial,ortoatteu.lonM.!

, hv named in such order.

'i^priy d,.mm, the "«'-"''"'^;;
J

^"^^'^''•"9 Attendance of Witnesses.
davce in obedience to ilie ;
than one, hij one at /cufZTfi^'^"'!^- ^'J '^'^ wlitrator or- it

Court i71 A )>..T, •^ ""^ proceeded a^'iin i ^ '"° "^'dor

nesH before an';;:i;^;at;;;:rr"''™i^^: Subpoena.

}^']tllOSSPS

fi'om Sootliuid
and Irolaud.

|»..*roucl » :41,."S?(L»;:.
*"• "»™ a™. vliW attending

Pui'gmeiit by thn 7vl>;t,.,^ i
*^uomissioa. Tbo ,v,„i ^ award

w /« re 6

10

& L. 90
Ijim-antw iSoch t!/, (Jr

848:
. '26:

,
Ex.

L..T.,

firth,

.
'218:

Cam-
42;;n

L.J.,

^•(^'Su« aprAioB to the 0-

"^fnSi Sim. 530. Beime

r,;^ 8..C sort. •^'>;;! '",; .'!
'

,,

(,'.) See form, I'lat. K'i">-1;

—•--,c.r.
SeeantcCh.LXXXIII.

i':),';';'/''"/' V. aiova; r, e & n

j^jff^
whore thowko;s,^;s"^;;

p^-«--i«.
'^. 9, noticed Vol 1,

32W.R ,#2-l'JH9L. T.

I

^""'"'.'ni award is to bo

5 r,

made on or befwo the ^

eeuoral a tloX to l?'"'^"''' '« <*

a veasouablo time ''V'-^f
"^"''' '"

MolH'rtxu,, '>yT't :Y<"-<^'^'<!/"'/ v.

uuder the Pubhc Hel k a^P"'''
larginu- fho tii„n f '*'"' ,-*ct en-
urannage with '?hr, r '";'''•."« "'«

6>,.«//./, 4 ^^-.''^
|^'"o„f'.",'^';?"

V.
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Taut XVIII.

By conseut of

parties.

By Master's

order.

ArhitruVon h>/ Consent.

i. 1 t' ,. ., i.iootiu"- ill tho pvesenco of the

appointing a Bubsoauont clay ^n
:^ ^^^"J^f^ ^bcve ii mich u pow.r,

parties (.0.
Alullt^vould Boom tl^^t

J

^ ^^^^ ^^__^^

inv worclH which oxpvcs. tjj; '"^"^ Tho enlargement is mi-

should bo enlarged are
^^^^^/'^"^^^i^ Where an arbitru-

tillered as p.u^ otthe -^^Ir^^Z^^ - V^^^f- '^^

tor enlarges the tune toimakii^^^^
^^^^ ^^.^^,^,^) ^^s to h.

tho time is to be constnied .w m.-iua v
.^^ ^^^^j^^,^

Snilire enlarging
J^^--;

^ C^t^ il^viiig ic. a,ratta..ln,.,.

„f the cnlargeinont to a r''"> " ^ i^^, .^.vard, sw p"d, p. lOob

&c. against hiin fen- non-peH.iman^^^^^^^^^^ ^.^^^^ ^,^^. ^^^^^^ ^
The arbitrator has no

V^^^^J^l^^^-^^ ^ do so (A).

award, unless the
^.f'::,| .^

' i^^^iesOn both sides may .o.«.«( t

If no such powei i-

"^^•^^^f" ,^^1^0 action is referred under an ovd^^

the time being enlarged.
J^^^'^^^^^^ ,vna the parties thus mi

of Court not containing "^^^^^^^s.ijn.l by counsel [i); dm

case the consent
"^ ^^

Ik^^;

^iS'^Aced (,»). The time may ul.a 1

remedy by ac ion o tj^''
^^^^^/^^^-j, ,,^,i re-stampnig tho a.^-eem.

enlarged by altering,
^°;<;^fTn enlargement, in general torn

,r de^ed of
^^'^'^^t'^aU the term of \ho original subims.iou;

virtually mcoiiiorates all the te»
^^^,^^ ^ ^ ^,^^j^^

,See Vol. 1, P,.
l--il^, a

^;^
f, J.;^1J,, to pay what should be a^juJ

-S^ltichpow.wasg^toth.ar^^^^
Wild not consent to the

.-^J
|" rX^niactinent on this siib,,ect a

to the 3 & 4 W. 4, c. 42 «• •' \ .'

^^^^^ j,^^,_ Ad, 1854, there .fas

time of the passing of
^J^'^ \^l^ -^ .till the case where tho

.

mode of enlarging tl^e time and tms
^^^^

^ .^^^ ^^^^^^^^ ,^,

mission cannot l^e

^J^ ^^ J" ?.'iV hall be^awful for tho sup.

gSt'rwS ficrrsitissi^m^^^

p 1618. See tho forms, Chit. Fo

,59-2, 11. : t/'-'-'y V. i«/i»',
-J^.'

185, ISH ; A'cc v. Bimjlunn, 6 1.

See WiN» V. X,,«' H 1. R. 8'

(rt See Re Ji«nhn, 11 h-'

V 250 : Bio-lry v. Slcvem, 1

VV.156: Re aallcdd y. Slaku

& E. 707. t

(,y) See the oomraoucemeut -

section, post, p. llilS.

.',A T>iis refers to 11
suui

vvhiehmaybenuulearucM
or to a compulsory ouloi 01

{cT)
J}«We.>yv.S/.aw,4Dowl.770;

'

"OO1i« '>««.«. 7 Dowl. 389;

5;ff SeeV«^*o»v.ii.««^<',5H.Ac

C4'^'l".1Ex'9•^ as to the effect

^f l;„l on euiar^ement on the ongi-

1«9] CLP. Act, 1854, s. 15, post.



h)j Consent.

a mooting ill tho_ presence oHbo

tlmtwlm-o there IS Ruch. power,

rbitrator'9 opuuou that the time

nt^'^ The euUirgemont is luii-

bmion(/). Where aujuW
his award until a partieiiUir .lay,

•hwivoof that day (;/)..
As to Iw

,o,.<, p. llilT. As to gmnji uotK.

jefoVo moving for an attarhiu.ii

,

anco of the award, s<:«j'-'.^<,V.lM'.

to Ihnit tlie time tor making tk

able him to do so (/<).

parties on both sides may oum.dU

Ahe action is referred under uu oiikr

3h power, and the parties thus >«-

udserre a copy oj ,toathe<^r^d,

.ferred by a Master's order, the time

a Master's order (f).

a consent in writing by he iwfc

submission was by deed, m^^-k

ood, if it bo intended to r.Aa u the

aldeed(m). The time may abu W

ting, and re-stampmg the airra.iu.i.t

Lu enhirgoment,.in gem'ial tc™^

terms of the original subiaissiou;.,

e it was held, that a solicitor wa-

im- to pay what should bea^.k,

^^0 for making the award bon:?^

to the arbitrator, and one of the f^M
OTont of thetime, then, invviuuy

^ the enactment on this subject ut

: L«i. iVoc. .4cM854, there .^0

.nd this is Still the case where the »u -I

o Court.
BythelothseHiouotttel

'"
It shall be'lawful for the sup.n

nissiou, document, or order isoiMi

J^'nlargement of Time.

389;

owl.

sr. s.

H. &

67.

B.&
(28.

lEx.
effect

srigi-

u-cl.

East,
post.

p 1C18. See the forms, Chit. Forol

592, i.: Oreig y.M,\\^^
185, 188 : Hex v. Buiij/kiih, i \-i't

Y. 393. „, - -p^t f

Sec W"'* V. i.,nr 8 1 R. 8. I

(n) See iftf JImloii, '-1 \.«

W.156: ie.'
6&^Wv. */«'«•.-

'^

{q) See the .jommeucemcnt cl

section, post, p. HJ1«- ,

/,.s T>iis refers to a suou

which may he nuulou rule M

or to a compulsory oulei oi

|

bo lundo a rule or order or fill- .1,1, - T i .,

to t>o stated (.) in the rtho or or.ie ' IWti. ~nf'''7 ^""'l'.
'"^"^" ^"- ^'^XXVI.

miotoenargethetorinfor making thr'vnl ^•,'':'''' *""" to —
bo .stated tor tlie eiilar.'cm,.nt in si> 1, i '''^^V"'^'

'""1 " no j,,.,.;,,,!

ment, it shall be deenil^d'to / n
'^

,,

'~^ «''l-' '-'• 'niurg.,.
m any case where an unipire sh m • v .^T

''"'•""" "'"""'
: im.l

lawful lor liim to ont,.. o L r ,1
' "

i^f'.'-'W'';,'"^'''- '< ^'"'H I'o

if the latter .shall have allowed Im r th. e r t'li'

•"' ^'"' "'''"'^""rs.
expire without making an award orX hT' Tl'""^''^

"'"" to
party ,. to the umpire", a notice in writ iJlt^ti^J 1

'r;!'"'''
'" "">'

agree' (i-;. "" ""^'"'"S that they nuinot
The time may bo thus enlarged under thi^ Anf t .t ,

nu.s.ioi, contains a ],ower (,,) to e ila c the mt ' I'f
"'"' "'" •^"''-

aud even after the time limit.Ml },v ti7. T "'.'« "lal term ,„• not (,,)

award has ehipsed (,). i^'lniJ^^.S;;!^!:-^/;;;'
'-J-.g

Vu\
has been revoked (2\ If an arhitint,, ,,, i

'".tortile siil.im.^smn

time limited for making it nd o ., , IT '"^'"''l "'<"'• the
f'omt may enlarge t^^t^lUC SSe ,

'"^
jf"

'""'"' ^''•'

mgs have been taken for .some time inwl ,. fi
^ V ^* "" \»"<'"'^^\-

may refirse to enlarge the timeVo Cc^^^^^^^^^

llssriicaiS^iie)^"
-^*-- ^'^"irili'SSE-:;;:;!-

ho 8iibmis,sion, if not a rulo of t'm t ^ i

'^ ""' ••'J'l'>i<'itio„.

hether the 15th section of t°)m''r.t: 'V;../S? tt"'i^" V""(4
which says "IS or may bo made a rule of ('omr-' r '

^^''^
^'"'""i

,

nocessitylor making the submission ^^^eS^uJE^^^^I^'^lg

[cnco. As to when a snhmi.ssiou iiiav
I be mndi' a nilo of Court, si>c imte
Ip. l/)l«. As to a coiii])nlsorv onlcr
lof roJoroiice, see ucxt Chavjic^r. Sou

lonT"","T^''
"'"''""' '' H. ^ X. H;n ;

Ir'l ;,
' .^ ''"''i'

"''"^"'''' 't wa.s (louhted
Whether the above section applies to
Yctercnecs by cousont.

(«) Jlc JSiinliiii, 27 L. J., C. P. 250
(/) As to the proceediu™ by an

Nim'e, see pn.st, p. 1G17 : JlurL/ v.P'ww, 1 M. ,v\v. i5,j_

tkW.ihH; !)Do\vl. 288: les/icv
Viehw/,,,,,, (i C. E. :i78 ; (i D. A: l'
|1 : ]:i!ir„r,h v. 7Mr/c,v, 2,'! L. J q'

.
'U^i- hhuhnt V. J[Ht,h,„sn,i, ji'sc"

l'*Wv. .S7»/,r. 12A. &K. 707.
ICo .see lyirr v. yornuuK 2 C

r' • 1 (i;ile, .I,;).

It'/) n< i),„t„„, L. R., 9 Q. n 117.
I,L- J.. Q. B. 41. See /,,;/lv:
W-hiinhoii, sujira: y;o«r// v //7/.
["''• =i l':^- i>;i; D. & L. 235.
Iiery whether tlio onlargonieut can

I

>"=ule alter the deatli of cue of

w'^^Vr^^thorcferenee. (.v ^^
L. Rep A],],. XXV., Q. B.

"'

U-ii. iU; ante, 1,. kk);,..
'^•''•'

M. i: P. 470 : 20 L. J. u . ,.,,;•

«se.„MhisenlarKementt.,!i„'^;

S«l eiiil''
"'"" ""'^ "* "" I-ticH

i'?s^;i';./^"'''2Dowl.5;!!).

K^<^ r-1
^'^'^^ ^•'V^c/v.^2 Bin..

LftetV''^^'^'^'^^^-'-''''-^'"^

A i. i,!), A)h..\., Q. li. .J2G,



jQj^ Arhitratiun ly Consent.

PAHT XVIII. for an extension of time appcr. ^loubtfvd but it >« ful^jf-^ ^
it docs not (a). Tho order lor the onliirgoniout hhouUl stiut .i ^(™ for tVe enlargement (/-) ; bnt the onuH.ion to do so xs u „.

P r . "''SJeeifhi'^in a reference, ^-ith kno^s'ledge that the time

SSp^ror mS^te^w!^-.! has not been dulv ^^^^^^^'Z
enlargomeut, „ narol submis.sion on the tonus ot the original bUlmuHsion, uu

&c- award in such case may be good (/,). but it cannot bo enforced

Execution /.•). When the parties have proceeded with. the r

on a ter knowledge that^he .enha^'ement has^ uto^.

made the Court will m)t set aside the award (/). it an ail itia

who has snffcred his time to expire, determine to proceed m

ilfcrmice notwithstanding an ob ection taken on that ground 1

mrtv^o ho reference, and the party protests that any a^^.nd w

thf-Uui tor may make will be therefore void, his coutnum.:

attend ai contest the case before the arbitrator un.lcv ,

protest, does not give the arbitrator ..thonty to make

Tuttse where a verdict was taken for the plaintiff for dam.

subiect to the award of an arbitrator, and the ai-b|trator ba

omitted to make the award within the period limited by the r
omiut i u 1 i

,

^j^^. defendant, tho I

Xe^oiwuSglilnUo be Entered for the Plah.tin, and

that the cause must go down to trial again (h). But it i. aj

Sended that i^w, the Court in such a case would enlarge th.

for mVking the award, and not send the cause down again f.r

except under peculiar circumstances.

Arbitrator's Arbitrator's Authority, how determincd,-\-Tho arbitrator as

So"^' how ,.t Cmade his awa4l, i.f.u,ctus officio, -"^ cannot ato.

determiued. .jter it in any material part o . So, it he do not niake hi^ a

within the tiVe limited by the submission, or withm the cnl

Sio f the time has been enlarged), any award made by In a :

wants will be baduulesB tho time be subsequently enlarged (/.)

rgeaora , but not necessarily, by the appointment ot an mnpi

(n) Tho point was discussed before

rolhck, B., and J/rncAv'^.s, .[., on the

11th February, 1884, and the Court

appeared disposed to hoM that tho

loth section dispensed with tlie ne-

cessity for making the subnnssiou a

rule of Court; but tho matter was

settled, and no judgment was given.

{/,) See C. L. F. Act, 18o4, s. lo,

U) Remic V. Didton, '1 M. & \V .
09

.

IlidUtt V. Hnllclt, 5 M. & W. 2o

;

7 Dowl. 389. „ _, ,

(l-) Jkintr/l V. Jlbixman, 3 Dowl.

500 1 CM. & K. 935: I^'wrence

y.Hodgso„.\Y.k3.\(,: llclhck,

8 Taunt. 094 : Matson y. Trm-er R.

6 M. 17 : Lrqyfit v. l-inhn, i M. ic 1

.

MO ; Biug 2.55 : llM'tt y. IMletU

7 Dow). 389; 5M. &W. 25.

()»') Jliiif/ldMl V. Lowmhs. \'i

N. S. .-JU ; 33 L. J., C. P. ;rJ7

(») JI(do V. I'hdlips, 2 M.

167 ; 9 Bing. 89, 158 : Doe v.

(hrx, 3 B. & Ad. 783: 11m

jibrahniHS, 4 Moore, 3, wlif

arbitrator died. And soo 1.

Buries, ;! Dowl. 780: 7V///w;;

qoni, 2 B. & Ad. 774 : // dht

'Time, 4 Dowl. 37: I'onh v

A-i»s. 1 D. Ac L. 881. Astotl

of the motion, see llall v.

4 M. & \V. 24 : Bacun v. Cr

1 Ilddgcs, 189.

(„) Post, p. 1638.

\p) See ante, p. 1013, Th.

has power to enlarge tlic tiir

the award is m.adc : Mmj v. lii

13 Q. B. D. 088.

to) Post, p. 1010.



on ly Cunaent,

i doubtful, Init it is HuLniitted tlmt

ho onlui'goiiiout nhoiild sttito ii ;,'i)i4

;
but the omission to do so is a lufie

with knowledge that the tiiiu^ f„r

in duly enlarged, may be evidcmr (,i

IS of the original submission, ami tlio

od(/i), but it cannot bo enforcnl by

ties have proceeded with the PtVr-

o enlargement has been irrt'^'ularly

isido the award (J). If an avl)iti;itov,

exTure, determine to proceed in tlio

objection taken on that ground by a

) party protests that any awiinl wliich

be therefore void, his contuunn^' to

3 before the arbitrator xmhv such

arbitrator ;i'ithority to make an

IS taken for tho plaintiff for daimiL'fs,

arbitrator, and the arbitrator haviu;:

ithin tho period limited by tlu.' wH-

he part of tho defendant, the I'oiitt

be entered for tho plaintilf, ami lull

n to trial again {n). But it is apijie-

in such a case would enlarge the tmio

ot send the cause down again for tiu.

istancea.

; determined.']—Tho arbitratoi', as mm

functus otlicio, and cannot aftcr^-ai*

o). So, if he do not make his awarf

the submission, or within tho ciiliir-ftl

ilarged), any award mad(5 by lum alter-

time be subseciuently enlarged (/-}. .S

y, by tho appointment of an umpire -j,

-Appointment of U,npin; .C-c.

or by an express (;•) or imnll..,) ^
,.

authority Of the iliitmf'^Jl^te™^"'^ "^
'jmissioii tho

ifore

1 the
'ourt

, tho
ne-
on a
was

iveu.

B. 15,

250.

:. 09:

. 25;

Dowl.
rence
llic/c,

cr, R.
. &r.

(m) llDiqUoul V. Lowmln. 17 C.B.

N.\s.5U; 33L.J., C.P.IW-.,
,

(») Hide w.J'JnI/lps, 2 M. J:

«

167 ; 9 Biiig. 89, 158 : iMcx. >-

fin-s, 3 B. & Ad. 7H3 : IlcrrJ

Abrahniiis, 4 Moore, 3, where K,

arbitrator died. And see hnm
Duvies, 3 Dowl. 786 : Tui/lvr v. '."

nor>/, 2 B. &Ad. 774: ;/;//."'-<'

Tiiiu; 4 Dowl. 37 : Po>'li v. i'?

kiNs, ID. Ac L. 881. Astoth.-l:-

of the motion, see II u I! v. A '-'

4 M. & W. 24 : Bacon v. Cn>'"'\

1 Ilodgcs, 189.

(o) Post, p. 1638.

U) See ante, p. 1613. The Cc

has power to culartic tho time ar

the award is made: Minjv.mm'-

13 (I. B. D. 688.
,

(7) Post, p. 1610. ,

i^ r^M to two ar^'So^' ^''^^^^^
/ r'

''"^-^-^i^'-^ a mutt,.-
.^i;.n, th:tt, if tho arb, -utor.s ^hall n,

"' ^" ^""^''''^ '» ^ho .£ '

;'/;'- tl.':.eui «pocdi,,Hl, the mu to s r
"1,''^'''" ^^''' '^''-^'^ '

'

n

!'"° '• ™'k" tl."ir mvJr, ,„.;? /;',,"»;",«" lim., Ii,„ie,. IZ
(Id so oven before tiov h.iir,. fi

^,"v";, '^nU thov ju;, v ., o. i

f-
"^ tho .nattera 'od"oi;::;;;ti;' Tf

""' "''- -'"-Smore n .donee to bo laid boforo hh, L.i tho ".V'^'''/''''^''''
^••"l"i''os

.1 suilicn'ut disa-roemontto warruit Im
^^'"'' ''"f-'"^ '»"t- this is

;;

t'"; "'"I'ij'o. when it hasK ;" i Sf^;|:';i''t''";"t<>Hut..:f,.;:!^^^
'l"'u the arbitrators disagreeing f^r A "'i''''

-^''^'l' tako .,l,„,"
iM- -v,,.r:d arbitrators sli^ul.l bV' ^^0 h^'j'/r" "l?"'

"*' '^"
""'I-

! t J"r«"^^" of oach other (2). 1" to /n ,
"-^

^''" ^'""" fi""' in
lie r,..ten.,ice after the time foV t] o arbi; /""^'"'^''••"'-•^"•li.i^^ withws ehip-sud, or aftor notice of t

01'
^'''•'

''''''^"'S tlioir awu d

toti;::r,S;S.^;:^-;j;;J^;;;«^J- J^H^ "When thoreforeneoi.

--M.-.ynoticel.-;ft-K£.;;i^^
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Cii. CXXXVI.

Aliiiointinont
of uiiipiru, icu.

Wliere 110

I'owcr (if

i'l'li'iiMtiiient

111 siiLnnissiou.

('•) Ante, p. 100.3.
' Ante,

J). Kioo,
I W J^r JM; 8 Taunt. 694 where
t ?!'l'"'»t""-»t was irreffuiar ami

n ,„;
I'aitios proceeded with

hMl^ointnient^Vw"; :^t.;7h'''^^

-.'•aiGday:
lloUf.vnn-thv. Ilif.

soil, 4 B ife s 1 . Q.) T T-- under iheJnlSo^^i^-5

^loir'tu;;!;./^?'''-^^^^!:^^:

54'> B r • iP- ,
"' '' '"•'•. H Jur

L.l,VB^t''^-'*,?-^05,-,a
infra, Vhere theirWttf ^<"^^^'''

appointed an um,.?,„ ^^'"'' •'"'""y

appointment it i fferenf f'^"''^
"'«

^Court.efns.i'^^^tm..a,.a

Must not 1)0

appointed by
lot.

^
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Part XVIII.

Where parties
to ai)point
cannot agree.

Stamp.

How fiir arbi-
trators may
act after ap-
pointing an
umpire.

Examination
of witnesses,
&c. by.

Arhitratiua by Cuiiscnt.

particular cmnimstancos, such an appointmoiit was held £AiKl It would bo so If tho parties assented to it, with a kn,
ot all the circumstances iindor which tho choice was made

(not otherwise (f/) A consent by an agent appointed to r,a party on the reicronce and to conduct it on his bolialf i

noTr//"
"^ consent by tho solicitor's clerks on both

As to the appointment of an umpire when the parties tohim cannot agree upon tho appointment, or in case of his dtCom. Law Proc. Act, 1854, s. 12, unte, p. 1592.

umpireS""''^''^''^
*° ''^'' '''''^ '^''"'^ ^'^ ^^"^ appointment

The office of arbitrator is often determined by the appoiof the umpire {h). If the arbitrators appoint an umpireSto accept the appointment, they may afterwards appoint anoiIf they join with tlie umpire in his umpirage, it s surplus,,
wil not Titiate the instrument (/.). The award cannotS> o Imade in part by the arbitrators, and as to the other pirtumpire (/), unless, indeed, there bo an express provision in flmission for the purpose {m).
Tho general rule is, that tho umpire should examine tlnesses, A: c himself (.): bat, if no objection be ma5e, or b •

ment of the parties, ho may receive the evidence from tbtiators(o). /Where an umpire improperly refuses, on an ..

request, either to re-hear evidence given before the aibitnto examine new witnesses, the Court will sot aside tho awAnd the not insisting on this objection at tho time of nmk'i,award does not amount to a M-aiver of it ( «). Tho obiecti,

,

over may be waived, though, to prevent the award bei^l Son this account, clear proof must be given of tho waiver (T^).

5 E. & B. 405 : Yo>iuq v. Miller, 4 D
6 E. 2G3 ; 3 B. & t. 407 : Wills v
Cool.r, 2 B. & Aid. 218 : Jtc Cisscll, 9
B. & 0. 624 : J{c Jfodsoti X- Dr/in/
7 Dowl. 569 : Jiv Vui„ih;oi,, 5 Jur
72, B.C.

{b) Xcah V. Ledger, 16 East, 51

:

Itc huropra),, S;c. Cn. v. Cronkeii *
Co., 8C. B., N. S. 397; 29L. J.,C.
P. 155: lie Hopper, L. E., 2 Q. B.
367: 3flL. J., Q. B. 97.

((•) Me Tttiiiio, 5 B. & Ad. 488.
(f/) Jnniiemn v. liiiuis, 4 A. & E.

945: III re Greenwood, 1 P. & D. 401 •

9 A. & E. 699.

(() JtackhoHse v. Taylor, 20 L. J.,
Q. B. 233.

'

(./') lie Ilodson andBrurtj, 7 Dowl.

ig) lioutlcdge v. Thoruton, 4 Taunt.
704. See ante, p. 1592.

(//) llegrnhh v. (h;iij, 1 Ld. Uaynx.
222

; 1 Salk. 70. And see iMitehell v
lljirru, 1 Ld. Eaym. 671 ; 1 Salk.
71 ; 2 Sauud. 133 a.

(i) See Hei/iiohh v. Graii
Com. Dig. Abr. F.;2Sauiid.

{I--) Utiles V. Coo/,; 9 B. i: C
^eek V. Slai-geiit, 4 'J-amt.
^outstig V. llodi/soii, 1 \V b:And see generally, 2 Sauud
n. (/).

(/) Tollil V. Sd/iiiders, Prici
(ill) Per li;,od, B., To/lit V

ders 9 Price, 619. Se.^ Ilrl/ar
V. Juitnnsoii, 7 Dowl. 192.

{ii) Jle Siilkcld V. Slut,,; ]•'

E. 767 ; 4 P. & D. 7;j2.

("^ J/iill V. Ldirn lire, IT ]{
He J'

I mo, 2 X. & M. 328 : Tii
V. Tiiyood, Id. 335, n.: J!e J,
"lid II i/e, ,\;., infra: f„ re
and llowlelt, 19 L. ,T., (}. B.
Bottomleg v. Aiiilihr, 38 li. T
26 W. E. 556 re. A.).

{p) Me deiil-iiis (Ilid Wife, ,(

Dowl., N. S. 276: 7.V S,dk,t
Slater, 12 A. & E. 767; 4 P. .

(?) He Salkeldx. Slulir, Rupri



trriduii by Commt.

ucli an nppoiutmont was held good'/,"
parties assoiitcil to it, witli a knowlo.l^
idor which the choice was inado (<,•) ; ),°it

ant by an agent appointed to rejiivsent
d to conduct it on his belialf i.s ^uffi

)y tho solicitor's clerks on both sides is

an umpire when the parties to aniioin*
appointment, or in case of his deatli sd
s. 12, inite, p. loQ'2.

K any stamp to tho appointment of the

I often determined by the appoiiitmort
•bitrators appoint an umi)iro who rcfiiMS
;hcy may afterwards appoint aiiotli-i

',0 in his umpirage, it is surpliisii^o, ami
ont (/.•). The award cannot jiroiu'iiv b^,

itors, and as to tlie other part bv'tlio
lore be an express provision in the jub-

t the umpire should examine tlie wit-
', if no objection bo made, or by ;i"roi>

^y receive tho evidence from thoarbi.
)ire improperly refuses, (m an v\nio^<
idence given before the arbitrat(,i< or
the Court will set aside the aMaid '/,'

s objection at tho time of inakin.' th,i

waiver of it
( /,). The objection,W

li, to prevent tho award being set a#
must bo given of tho waiver (7).

4D.
Is V.

'l/,0

">•!/,

Jur.

51:

1/
^

, C.

B.

: E.
CI;

J.,

wl.

int.

I'ni.

/v.
ilk.

(0 See I{r,/,whh v. Gnu/, surra'

Co/f-l^/B-Abr. F.;2Sa,m<l. IJija;
{k) ll„tr.s V. Couk, 9 13. c^- C. 4li;:

Jhrk V. .Sarf/i'iit, 4 Taunt. 2:i2-

IsjKhhi/ V. Hi,di]»ni, 1 W. Bi ^g
jAmi see generally, 2 Samul. la
'

n. (/).

(0 ToJUt V. iSaioKhrs, 9 Price ei'

{»,) Per //>«,/, B., miilv.km.^
dn-s 9 Price, G19. Se.^ IhtlmnH

j

V. Jwlttiisoii, 7 Dowl. 192.

(//) lie Salktld V. Slain. 1" K v

E. 707 ; 4 P. & I). 7,32.

("} Hull V. J.(iicr<,in\ 1 T. I{. ,M
lie J 1 ,110, 2 N. & M. 328: 7Vy,(h|
V. lir^iioml, 1(1. 3;i;j, 11.: lie JulhA
(Did U ije, iv,., infra: l,i re Fir}
Olid lluwlett, 19 L. J., (J. B ].}

linltmnleii v. AinliUi; yS L. T. 5)i:l

20 W. li. ,5r)fl 'C. A.).

{p) lie Jenl-iiix dud Wife. S;c.'.

Dowl., N. ,S. 27G: lie .SMehb]
Sinter, 12 A. & E. 707; 4 V. kl\
(32.

{']) lie Salkeldx. Shdn-. supra
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'^'lie AivurtL
Tho power of the nmni,-n +

I
umpirage depends on ihill onlai'go the tim^ <•

^ calculation
(«).

"^"'n "'ly, such day ""l'''f ('•)•

't'liipiratro

*-— Within timo
himtod.

SECT.V.-.TH.AW.BI..

/'y leliom to be made j^*'*^
1

When to he made \l
^'^^len bad in p„,.t rAOK

l'<jmof ^^^' ^tampon 103G
^«'8 Bxeeutio 1C37

I'lirm of

i^toCosts
I — ^""i-tuH Of i),i I.I-, '""'

-'-^'-^m,,^;v;-; «28 rmeatj,/,:':'''''--^ '''-

^"^•^^
I Alteration of

1*538

By whom to he ma,h l-^Th
'^^^

Itrators 0'' "»v,„.-... . J. 'Ji

Ireforenco

Imakiug f

Iment (a;).

Jarlutrators onlyis bjjffi /'r'^^' '^oem hat
"™'''' °^' "^« ^^rbi-

/award of two named nolS:
'^'^'^ ^'^ere the vof

''^'-'^^'f' '-y tho
bominato before thev,r "1 '''"^^ «f such ,1,

"'"'"^^
'^'as to tho

case tlioy could not ZT''^""'^ *« ^^t, o? 0/ fr"-' ^^ they should
"0 award of tl °L-^?^"'"'ously aa-J A.'M^'IJ""^ of the7.?"ir

1 «iun otJier («)
"^'^ ""lo and

Ai';:?:^'^^- -ay employ a solicit,- - barrister to p,,p,r.

^jSssassss- bo

lero l,,;,i i;:„.."'' r'lwe it wa.s },eld::^-«^;tja-L:s J^^s^j-

aS:!M£r-''^Dow,.203. See

24/- ] a \',"'<'"""i V It..,, ,
^''•
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P^T XVIII. rresso-l or -mpllcd revocation
.

of the
^^^^^J^^'^JJ^fS^^i^J.^;^

after Lis author ty has detoriiunod (p). Wliou a vouiia i> t.ikeu

,

She assi/os, subject to tho certificate of an arbitrator as t„ t

amount «' daiuages, such certificate may be siveu u .r tl

assizes (
/•). Such certificate when given relates back tc lli.tm

when the verdict was given by tho juryCv).

Hv the Com. Law I'rvc. Ad, I80I, s. lo, " The arbitiator actii

under anv sucli(/.) document or comru.-.-y order ot rehnviae

a resai.l «), <.!• under any order re erring the award back, sb

make his award under liis hand, and(unk>ss snchdo..uincM> ov,,r,l

n'pectivoly shall contain a differ -.t, limit ,.t time) ^vlth.u k

imnths after ho shall have boon apponited, and shall liuNceut.i

on the reference (A-), or shall have been called upon to,u:t Lj

mtice in writing from any party, but the p.n;ties may by couse

ill writin<- enlarge tho term for making tho aw aid (/].

Who c"a cause was referred to an oilicor of the Court u,„l.vl

comi -ulsory powers of this Act, and the aAvard was not made witl

Srci m.niths, and tho time was not enlarged by th.. Louit 01

Jud-o, or the written consent of tho paiiies, as rciuired by sect,

b they continued to attend before the arbitrator alter tl.o.

rration of tho three months without objection, it was Mil t

the party against whom judgment had been signed upon the uwi

was ostc?pp«l from alleging that there had been no written cons^

'^^SS^S^i time under the C,.n Ln.I^.. A., U

s. Id, and Stat. 15 ct 4 W. 4, c. 42, s. 39, see ante, p. IGO,}.

Form of.

liecitals.

Form of{n).^-^o precise form of words i'-

an award : it is sufficient it tho arbitrator e

"sary to constil

s by it a deci;

umnrtho matter submitted to him. A mere p.- .osal or reconini

an however, is not sufficiently decisive(oJ. ^^herc an nlu,

men I time has been made, tho omission vo recite it is no objec

?o the award (p). It is as well, however, to recite it, and tli.

V. r„n-m; 4 East, 681
:

/^';"/'7 ^
11,-'.mien, 6 East, 310: (</{!!>

>'/""l
9 Dowl. 203: lie Morphctt 1 D. ic

L '^67, wlicrc it was lielil tliat the

arbitrators liad no power to limit the

time for making the award. As to

the computation of time when there

has been au enlargement, see ante,

p. 1G12. ^. ,

{d) As to such revocation, see ante,

^^'

(A As to when au arbitrator's

authority is determined, see auto,

^'n-\ Salter v. Yeatcs, 5Dowl. 291:

^tuiSiwr V. Churt, 3 D. & L.

G72 ; lo M. & W. 310.

(lA A document which may be

ma<lo a rule of Court. As to when

a submission may be made a rule ot

Court, see ante, p. 16'J4.

(i) As to a compulsory order ot

reference, see the next oliiipter.

(/i-) Jiithr V. S/ij)li(iis, L. 1

Q. B. 523 ; 30 L. .1., Q. B.

where tho award was refeneil

to the arbitrator. In such ;i cas

three mouths begin to iiui froii

time wlieu the arbitrator again

coeds with the reference by he

tl.o parties.
,

(/) See the remainder ot this

ante, p. 1012. As to a Comt

Judge enlargiug tlic time, see 1

(in) 'Ti/eniuiii v. .S'//((7/(, CE.

719; 2.)'L.J., Q. B. 3.V,).

{n) See the forms of awards,

Forma, pp. 810et seq. _

(0) luck V. ( 'iiUiiimij, ) _B. .

GOO. See Ferniison v. ^'>m

Bing. N C 52.

( ))) Gm-qc V. T.niishil, 8 1..1

See iiV 7,/(->(/, 1). & L. .Vil,

where tho enlargement wa

properly recited.



'on hij Consent.

of tho arbitrator's autliority (./;, nr

iie(l((>). Whoii a verdict is tukeuat

I'titiciito of an arbitrator as to the

urtiticato may bo f,nv*'u ut'tcr tlio

,-hon given relates back to iIil' tiiuo

the jury (,'/).

, 18d4, s. lo, "The arbitrator acting

or comimb-i'"y order of n-'iurouuc as

ilcr referring tlie award buck, AuU

d, and (unless such docunKMit oronli r

;liil'e:--:-t limit of time) within tliree

on appointed, and shall have euti'ivd

have been called upon to act Lv a

jrty, but tho parties may hy consdit

,r making the award "
(/).

to an oHicer of the Court ami. i the

;, and tho award was not made within

was not enlarged by the Ciiuit (U- a

of tho parties, as required hy sect. Ij,

before the arbitrator after tlio cx-

; without objection, it was hdil that

nont had been signed upon tho award

lat there had been no written consent

under tho Com. Law Proc. Ad, 1S.J4,

42, s. 3Q, see ante, p. 1603.

orm of words i'- ^sary to constitute I

tho arbitrator e s by it a decision
|

him. A inero pi\ ..')sal or rceommeL-

ontly decisive [o). Where an enlarge-

;ho omission to recito it is no objection I

veil, however, to recite it, and that il

v V.

am,
i. &
the
tho
8 to

lere

nte,

ute,

tor's

.uto,

291:

; 10

k L.

r bo
vhen
.leof

sr of

reforcuco, sco the next chapter.

U.) lUthrr V. Slcphnif, L. Ii..il

Q. B. M:! ; 3(i L. J., (I B. %\
where tho iiward was vefcrreil tafkl

to tlie arbitrator. In siicli a caselkl

tliree mouths begiu to run from ttnj

time when tho arbitrator again \Vfj

coeds with tho reference by hcin"

tbe parties.

(/) See tho remainder of tm.< «

ante, p. 1G12. As to a Court on

Judge enlarging the tune, sceM

(ill) Ti/cniKiii V. Siiiitli,6h.U

719: 2.)L.J.,Q.B.;i.-.y.

(*() See tho forms ot awards, IIH

Forms, pp. 81()et seq.

(o) /«(/,- V. ViilliKimj, •) B. i::

GOO. Seo Ft'i-'liisoii v. 3wi«i'«.

Bing N (^ 52l

(p)^Gcorqe v. I.oiisl''!/,» Kast.l

See ii'(^ IJoi/tl.r, 1). &L...:il,B,(

where the eidargement was "

properly recited.

^"f-'n o/ the Award.

view ha.s hoon had if tho siiln.i;.. .;

one(v). An untrtte recital ^^1:; '.'S!"?^
^ho arbitrator to have

<-urt,r. -I'lj'H'Sh thoordorof nt,^ i'l ;,.""f
'^".^^i"^^ on tho

.^w.ni. It need not bo stated in tho aw.n tl V
!'" ^^'^tne.sse^ to bo

which the arbitrator acted was .ivo n
'*.,^^'' evidence upon

nt.a ni .he .rward of ,.,„. .^tniiisi nZZ T?i^^- •

'^'^^°
""^^-^e-

iiieut.lue.siiotinvalida(o thoawanir/)
'J^jond the original agree-

A plan may bo aiiuoxcd (o tlui •,«•;,,. 7 i
•

Ik. award nn.st pur.suo tlu «u .'^.'/"''^.^^^^''P^'^^tedwith it(«).
or to Court may set it nsia^^p':^

";\^^-iy
^^tevud p^S:,

Jemleoi.ly ,.pon tho matters sol\n itt^ to h A '

f"''^ *^'^^'*^V
0. he sabnussion. and what it i„,h dos

1'
Z^^" ,4^*0 tho form

Il there be any unc-rtaintv in .,;
"''"'''

P- lo«7.
l«';t If It do not contain eerta ntv t

,
''? ^'''''^ "i'. ^ho award, at

IponrcfereneotoanarlS.atorofT^'!;:'" '"'^1 ^^-^^ ^^ ^-
neo, a,i award (hat defendant 1.^

1''''"''°'!"'^ "" '"'^ttors

1G19

Ch. CXXXVI.

k.l((().

I

iudilfereneo, an .'iwa^rUiarileSnl^n^Lad ow "'"^''^"^^'"''tLrs
was held iiisuilieient to ontitin fl„, •

^/^d overpaid pla ntijf ;u/
k attaehnieut

(/,). In u case ,t c 'c^li^,
"

^'^(^T
'"^^ ^^'^

..veral ;ssues was referred at Xisi vJ' n
'" '''^"''^ ^here woiv

|ov.it.and the iirbitrntors Ibun.f Wm." 1^'^°^"^ '' ^^^^''^^^o
I bMios, neither of which covere.l tl l'

deicudaut on two of thn
the pLiintiif on tlio othl

. 'b t omi tTr^"'^'^
"^ '^'=«""' -"d tr

(award was held bad, it heiu- imnos /l 1
*" '''""'''''^ damages tho

wav the arbitrator meant S^i '

^'^i1^"'"" *^'""^ ^ ^^ h
and all nutters in dilferenee ari ref/m7 .

'''"'''
T''"'«

'^ '^''"se
It. mceihmity, for not awar.lin.. h , w ,

'
*^'" '^^^''^ ^^^^V bo bad

rian may be
nnuoxod.

f^uI)mi.ssion

must be pur-
sued.

The award
must not bo
uncertain or
ambiguous.

,yi!:V^>wy. EnsUrn ro,ai/i,s f!

J"'M/C.I). 183; 25L. J.,c.p;

I""/.

C.U. ,33; 3D. & L. 20;i-

Tb ,51

''" "" *^''"'''' '*^ I^- J-i

[wSee,M«.,.„v.Z«M„,«,
20L.

(')*«*,,„, V. jnmnmm,,
l

J(;/).See /;„(,/,' V. 77/,. ;;',„.y,.

"•y)tt .\v. <

^il. Seo 7
" V. 7( ','/., suprft,

where matters outsidp f),n ^ • • .

27r "''^"'* ^- ^'^l^-^ouffh, 1 BuiT.

1()''4^- ^''r';.
^'^^"'^ ^- *'"V/^ 2 Str

sAfsB^^^i^-^^-lM. &

Se^Ll:;: ;«..f
""-'. 7 Dowl. 91.

'-moll vvas „ h,"*
''

•t"i?"'^'> ''°^v

fondant u/elo "toft,
''^' ""^ ''e-

'ow mucJi nTes, °t of fi''""""'
"''^

'» ditt-eronco y'!2 v a
'y.'^""^

post, p. 102^,
2'JO. See
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Award in

alteruativo.

Should stato

how au act is

to be douo.

Award good

it can bu reii

dcred certain

Arhitndwii hij ('<iiiseiit.

1 i. , ;o t,^ 1,0 iviiil in rospcct of anv specific iiuittcri:

action ot trespass was ' ['^ ^^ .tVicati.-u, au.l tlic uvbitvat.

aant kul l^^f^'l-'^g^^S/,; ,^^ ad not p^ve.l Ins ,,!,., ,1

awanlcl, - tliat a. the ™
stand:" rWrnVV. J., bid tl

V.rd.ct t'>'; tlio planitift ongL to s^^^^^^^^^^^^^^

50/. .la,m,,n.s .

taken '1* ^'.^ ^^^ {f '^ ou-'lit to l.e entered for the plaiut.rt' out!

SJ t?"n «-' -^"t on the second issue, winch c„v..

tii.st, anu 101 I'"-
,„n tted to srivo any tunrtion*

the who e cause of -^ -;,?j;;'^ S ^ to the damages, m
express tm s a.

^
; -^'o^|;;

^^^^,,, ,„Hcie,^ (A) \Vho.

'""'
„ .;,, all la ers in difference were referred, and the arl

cause nd
i^'/ "'l""',.\ij^tift. had no cause of action against t

trator iound that c
1^^^^^*^ ^^^^,,, ,t' the plaii.titt, to

defondMn ,tbcUiutiUU
.^ ^^.^^ ^^^^^ appear tlmt 1

the .avard as do upon the Mcm^
,„• decided on certain ..la.

ntw'o the things wore capable of being periormc. /). 1

eitbei ot the 11 in^s ^ 1
^^^^^^ ^^^^^ ^^^^ ,,,,„i,

aw;ard direct imaato^ be one.
^^^^^ .^ ^^^

^^_,. .^^^^^

doinp; it m a spccine nm"
. should nut iip ccrtaiuirn

if

(A llr Whituvrth mid ]fi(hi\ 35

T T Fx 149: JMiNniiii V. Jl(i'-

^;,i;;,6M. &S.27G:/^AVV/,r 3

.„r!, \-> C. B. 107; '21 L. J., C. 1.

'^^f/'l Loir V. I{iiiu!ihoiini'',j^ B- &

K HU. And fire 7>"r d. /( (/'""'"•• v.

ii-icAfOv/.s/y;/, « Taunt. (197.

V,A //tAc/' v. ^>)''". 9 Bowl. 311.

7/"'///"'- V. W/i.v, BiUK. '220,

3 M. & P- •^^^5 : Jtichrii" v. •/'"'•'s u

13. ic C. 528. ^^ , 1 ,r e,

J ^f,: And Fce /•.V/y'7/ v. iM//..mr.-,

liMoovc^tl; 3l!inK. '..M.

(/) ,s';(/,;)»<;((Av V. .S(n'//"', 1 l.nint.

^''t) iVi,r V. 7V,;>/,;», 2 T. & D.

30-1; 10 Ad. &E. 139: Wom/irt

Jv,rn»', U. 15. 73(1: (;;*';»;

z,,//K,»^ 10 L. J.,Q. B. .)i'J..

J., Q. 1$. 230, where iiu awaid

mnintaiiiiii!,' some wens was

suftieiently svecitic.

(/O Aitchimii V. r<^;wi/. l.

639; 2 B. &C. 170; 2 I). 4: li

See ll'iiddlf V. Ihinniiini, I.

W.' 062 ; 1 n. & L. oLO, wliei

arbitrator awarded tliat thi

fendant should iiay to ho r

for certain iron acconliag i

nnn-hl prur ef ^i^ iron, an.

held that the award was not 11

uncertainty, hi .' 'it'"'K '°
^

ti,n(! and market at wlu.h th'

„f the iron was to ]";,%"

tiee Minis v. Cm: III L !•) t. li. '

L. J., 0'. P.ll.
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in rcspoct of any 8p^<'ifii: i!Uitti'ri:i

niVH fvoHi tho subiiiissidu tlmt th'

so iind (')•

!cutor, wluu'o tho arnitviitor tdiiml.i

ilV on tho bahinco of lU'cimnts, ;iU

louhl puv it out of a.ssi'ts (ni ii -ivfii

Iv curtain, without statin^.' (xl^v^.ly

s"^to that amount (,/). Wliciv mi

I hv onlor of Nisi I'rius, IIkmIcmi.

md'a iustitication, and thr lU-bitwtur

idaut'had not proved hi'^ ])li'ii, tk

•t to stand;" Cdliridur, J.,\\M\h'

ic.o a verdict for oOl. dam;i|,'(> va,

to a cortilicato, and the arliitratnr

Lo ho ontorcd for the plaiutuT (hUIk'

on tho second issue, whu'li c-ivciMl

it omitted to f,'ivo any (hroctioir in

ho verdict as to tho danuiges, M.-

ccrtiticato sulUcient (A). \\1ut";i

^eronco were referred, and tly; arl)i-

• had no cause of action against tk'

at tho instance of the phuiititt', to>-t

innd that it did not appear that tW

;ideration, or decided on certain ..laiuii

10 had on tho phiintitf (( ). An awaii

is void for uncertainty (/.')• \\ li''''- iJ>

hint shouhl do one or other nt two

was held that tho award was goinl i:

|

.pablo of hcui- performed i^). h^ !b

one, it shonW point out tlic mna-il

n\ so that it may bo stndly obiy.4:

t a party should put up certain pak-

, and (luality, is bad (m)- -^ rvniw lac-l

Lusiveness in an award do(;s not vir.,,.<i

•endered certain or concluMVo; aw !lJ

ccordiug to tho event (») ^1^"^ ^^''"'l

Fiiriii ufthr Airanf.
1 02

1

', 35
Ucii-

,,; 3

Call-

:. p.

D. &
»l.1 V.

3tl.

,. 700.

22o;
((,'-, 5

Y. &
imore,

i'lnnit.

& D.

30-t; lOAd. &E.139: HlomhvA

/;„//„»;/, 10 L. ,T.,Q. B. »:J'Ll

J., Q. IS. 'ilSG, wliero an a\vai.UJ.|

niinntiiiiiins,' some wens was W|

sufficiently siiccitic. .

f,3'J; 2 U. & C. 170; •'-^^^}A
See ]r<t,hllc V. Doiniuiini, 1- )!• 1

AV oG'i; 1 D. 4:L. .H^O, wktt|4

arbitrator awanlLd tliat ^^
fuiidaut shnuUl pay t(. lie I'M

for curtain iron uccorilnig i" ^

imivht pru'< oi I'ij^
'''""''",

-.j

held that tho awanl was nnt KWJ

uncertainty, in '•"'"lf-",'\V"';r

time and market at \ylu.li tl. !'

„f the iron was
V',]";,''?^'

L.J.,C. I'.-ll.

a^ulUof ninnoy was orden;d to hn ivn'.l ivlfi,;,, i.
• i-

the .late ,.f the L-ard, and the::;^-;;:;,.:^ ^^ -' ;!-
^;:?

/•••- ^"- ^xxxn.
MilKci.ntlv certain (o So, where a bond was .'l!,. j'^ /t ddi"

"
vcieil tip to be canceled wit liii a certiin t;„„. * Vi ,

'^''"

wLhoutltatin, tho date, it was c;uisUeS i^"
(

^ " ^^ wf
'''

an action ,„i a money bond, an.l all nmtters hi , if
'....,' ™

vA.n.A to an arbitrator, and he dirocte a vonli t t] T' 1'?™
theplaiutitf K^norullv, it was held s^ 111 .,\ i 'f

?'^tei;ed for

.tat', for what amount (y). An he o Sd^
l,L.intilf, subject to u^iiference h.' Ja 'jr. I '"V"'

''•^°

di.ycro,.e. tlie arbitrator havin^ power '(;o'vac; t.'y:^ l''mlua- the (lama^u-es, aiu he awarded tleif tl,„ „i • r,i
^'I'l'Lt or

,

to demand ol the ilefendant !»<)/. irSpiAof^ .'1.'
,

^^'''^.^"t^fl-l

aiulthat tho defendant was ,.ntitb..l , i f ,, • - "' "^ '"'^"•"•

i

journey., ^e., mentioned m t e p i tt"5v'" i, ? h''TT'^ l'^''''^
j
(lant.^honhl deliver ui.ce..ta;n secm' tis fo t . ; i \- v'^l^'^'

'l'''*'"-

that the awar.l siillicienth ascert a ,1 t . n^
'^^'^ '^^'•'^^ ''''''l

v.:.nhct wa.. to be ontered^' S n t m c n'
*'"' '''^'''^' "^°

Lheiotheuauiount isnotU^erSned S t^ ™"d"3meuinstanco does not render tho award l.nVl f .
'

I
^'^^'^ ^^^'-

linaxim m these and the like ca! i b i^'^.' i 'S'^i^'^^t ' "'^
eeitiim reildi pot, t ;" and in sucli cases th;. Ar . u'''^*^

'''"''*

ot the Court will tax tlieni f.s) J5i the n ! ^ f'
"\"'''''' "'"'^'^^^^

the costs of an action in ^nl infe Cmii ^ib^ ^.f
,""''

l'"'^"^
l>roj,er officer in sucli Court to tax theni(") '

'" '"'""y ^" "»

Ll:SrS • t^^r^iSilJ^ShofiSr '^t-'-f ^' -^'^ "- T"« -rd
Imatteis are submitted, and tho arbitnSr omits fn?' ^^ '"^"''^^

"'l'/',' «V''">'
luiure of thorn (x) or whore all m itt, r i, ?i

'

'''''"'^° '^" ""° ^i" '''"'" '" ^'''^

and ho oniits^i' decide as o omo oi o mltter"'\'''? ^V^""^"''
Ipomtedout to him(,), tho ^^^1^,^%^ ^^id

matters re-
ferred.

f,
Jrimt V. Jlmiiiie, 1 Salk. 7C

;

2 Ld. liuyni. 107(5.

(ri A// V. Gipps, 2 LJ. Eayni.
Bill.

*'

^'./) (",vtf/6' V. ll'dt/.i, 3 D. & R.
l(:SOI/,

Price, «;J9; 2 BiiifT'iaor'/W v
F"'/.oBiu-. 2S1; 2 M. A: P. 4-18

(') iV.f// V. Jl„//, 2 jr. ^<fc \v. 391
Rail seo .S«,,//, y. ^y,,, l.\^stiiiion 1{.

. 6 Dowl_. 190 : Kukj v. 2Vr/ o/
V'"i«>M(ibl. .) Dowl. o89.

1 W ?,"." ','"^;'/','/ V. Ailchesoii, 2 D.

i'iVrf V. C'oo/^cr, 4 Dowl. 148.
(•') /iV liuliso)), 1 B. i: Ad T'J'i-

./wv/ V. 7/;y„;^ Willes. 2(i8: iv/'fy
iV/!'^/, 2 P. &D. 304:7w;v

Price, m ; 2 Binsr. 109 hl^n. I ^" d^"',;^''
'^^ ^- .J- ^- 1^- 330.

iH.222;2i3:icnVo:":/a;v:

I'dn-i/, 4Jim-rdtWils. 2G7:

lauut. G.)8.

l'Wi»Mv. 6r«(/, 2\Vils. 293.
I W See Tippoin v. .V/^^ /(/,, 2 Str

V, V'!' " -I'/r/ifmii, 2 D. & R
-, r'B. A: C. 170; 2 Bing. 190,mcma- 1/,,..,,,. v.7/,,,,.,r, 3

|\ 4),;.,Dowl. 7.W. Th.arbi-
tu ^houia not dcculo upon matters

!//*;«, I Mricl. A: Y. 009. See

304
:
««.. V. m//ip.:ii Dowl 24?:

{!•<<•. V. 7/ ofn-s, 1(! M. & \V 'm '

fer7--!^'""''^?i^^t,445: See

i'"^'"''"J'
^- (^^'"x/'^", 2 B. Ac Aid. 704

'

Ihtl y. ioninn, 3 Bin- x. c 'Mg-

V>.. ,_«/ Ban,Mty. Welch, 10 Ad. &-L. o>, An ufhdavit to set aside anaward on tins ground should cloarlvshow whatmatters have been brou htbefore the arbitrator and loft by fenmidetennmed; Jl„,,o,k v. jLi I

li^^L^kj^^tenf^^r-SK

p :^^/::^t^:^a^,-^
to wha ,s a matter referred beine

W »«/««(•/ V. CVioyj,;-, 4 N. & M.
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all matters in difforonco wore vcforroa the costs to almlc tl.o event,

us U1H.U a trial, and iinal ju.lKUumt to bo .mtored up by th«

successful party the arbitrator awarded that the plaint, lUmd no

'ause of action, and that ho should pay detendan a su.u ,„ ,u,„,y,

but added that it was not intended to prevent plainhtl rr,.,,y.,,,,,.

on a certain aj,'reemcnt sij,Mied by he defendant, bu only tlut ,,t

present ho \uu\ no cause of action, the award was held sul hci.n.lv

tinal ((0 So, where by an order of Nisi I'rius, an action .t \^^x aud

a nnitters in difference between the parties at law and m c^ium-,

including a Chancery suit, wore referred to an arbitrato,,^vho
y

s awanl ordered that a sum of money should be pau to 1,,,

p1 untitl- in the action, and that the bill m hancery shonld LlmI.

uissed, and that all proceedings thereon should uttcrl:- e.uso and

h-rnnne- it was held, that the suit in equity, and ah imitbism

JSSceintha suit, and all matters in ditVerence bctwc.uthc

arS were thereby finally deternune.l •. although one .. t,

niatter^ in dispute in the Chancery suit was brought beiuru tl.

nrhitv,1-or as a matter in difference between the parties, and n>

^ o ii: X^lSioSd of than by the ending of the Chancery .uit;^

Ad ANhere a cause was referred to an arbitrate^', who ^as t<

settle all matters in difference between the parties „t aw ami n

equity, so that he made his award by a certain day (with ih,w««

enlargement), to be delivered to the parties, or, if cihcroitkt

should be dead, to their personal representatives: the ;u .tiatn

was to be at liberty to make one or more awards at lus d,m::iwn;,

the time of this submission two equity suits were pending, luwk

the narties to the action, and also certain infants, were coucoine

£irl y award was ^ade, one of the parties to the equity .nl

r ^ +i,n .,v)ntrifnT bvhis award, (U'dcred a verdict to bo ciitcK

"^^^X^^omi. ; ami also tkit th. defend.. sj„„,

mv to he plaintiff 350/. for i/rieranres not n,chakdm Ins M
Sn: it was held, first, that the award was sullKicutlv bna

althou-hitdid not dispose of the equity suits ;
sccon.hy tin, ll

c rcumstance of infants being parties to those suits du nut n

validSe it thirdly, that the arbitrator's authority was not lovol

Ty the death of onl'of tho P^ytics ;
and, lastly, that the ..^

^^0/ was sufliciently certain c. Bo, where, one ot tho pati

admits te cW of the other, but seeks to reduce the k.lunco k

set otf it is suHicient for tho award to find a sum due to oucpai

by tho'otVer without noticing the set-off (-/). Where the do.ei^j

was ordered to pay the plaintiff a sum of money, unless ^^•tl

t4ntv-one days he should exonerate himself by atlidavit m

citanpaynicnts, &c., in which case ho was to pay a loss sum
;

t

award S held bad (e). So, where tho award ordered, amoni

620' 1 H. & W. 8G. See I'hippsx.

Imjram, 3 Dowl. *ie9: G;'**"';/''^ y.

idrt, 7DOW1.402: 5M. &W ..();

Doc (1. Miicl/ciii.t V. llunier, 3 Js. ic 1

.

344 ; 8 A. 6i E. 235 ; Doe d. *'"'•/"'.</

V. milcr, 2 Dowl., N. b. 09i; 12

L J., Q. B. 1G6: Wylics v. Shipton,

ii\ & ¥.. 2U). n.; iniliaiiison v.

Mould^duU; 7 M. Ac VV. iU: Mfoiun

V. Slockky, 2 Dowl., N. fe. 122.

(,i) Harding v. Forshaw, 4 Dowl.

701 : Coc/cbiirn v. yeivton, 9 Dowl.

G76; 2 M. & G. 89'J ; 3 Sc. X.

201.

(/)) Fcarse v. Fear.ie, 9 B. & C,'

((•) U'riyhtso)i\. IliiiC(ilir,6J>(

359. See Jtc Wuriur and inks

D. & L. 148.
, „ .

Ul) Brown v. Croiidnn lam
ll'.&D.391;9A.^E.o'22.

u) ralUi, V. Godilio-!!, I 1.

«

See Miller v. Do Biirtjli, 4 Lx,

19 L. J., Ex. 127.
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foiTCil, tlio costs to al)l(lij tlio (>v,'!it,

,lj;mout to bo oiitoivd up liy ih,.

uwiirdod that tlio phiintilT hu\h„

uld pay dofoudant a sum ni' iinin. y,

idod to' prevent plaintilT ici'iivnii',;;

by tho dofcudaiit, b\it (Jiily that at

311, tho award was hold sullii iiMitly

r of Nisi I'rius, an action at law anil

)ii tho parties at law and in oi|iiity.

3 referred to an arbitrator, wlw liy

1 of money should bo i)aid to tlio

t tho bill ill v'hancory should lie i\\<.

's thorooii should utterly ctiisi.' ami

10 suit iu equity, and all iiiattiTsiii

I matters in ditl'oronco betwoun the

determined ; alth()Uj,'li one oi' tlw

mcery suit was brou^'ht befuru tlio

ronco between the parti(;s, and m
ay tho ending of the Chancery ,<uit , I/,

srred to an arbitrator, who was to

3 botwoon tho parties at liw awl in

yard i)y a certain day (with pnwiTiif

to tho' parties, or, it' either (jl' tli.'iii
|

Bonal represontativcs : the arliitiat'r

lie or more aicards at Ids iliscrdiiju
: ;it

o equity suits were pending, iuwlikli I

:ilso ceiiain infants, were concmi.il;

ono of tho parties to tlie e(iuity suit*

ward, ordered a verdict to beiMitiwl

'. ; and also that the defeiidaiit slioiilill

i/rierances iwt iiichuled in his dftla-

lilt tho award was sudicii.'utly tiiia!,!

f tho 0(iuity suits ; secondly, that llie

I

ig parties to thoso suits did nut in-

1

arbitrator's authority was not ii'voyl

arties ; and, lastly, that the award oil

i(c), So, where, one of tho paitiejl

•, but socks to reduce the balani'diyal

award to find a sum due to one piityl

y; tho set-olf {d). Where the dc'feml;iiit|

iiitilf a sum of money, unless witliiii|

oxoiicrate himself by atlidavit irml

lich case he was to pay a less sum; m
J, whore tho award ordered, amoii«i

Formof the Award,

)S\.

e V.

oO;
kl\
din (I

;
1'^

uton,

in V.

luiuy

lovvl.

(owl.

676; 2 M. & G. 89t); 3Sc. X.i

2G1. I

(h) Pcarsc v. Feiirse, 9 B. & CM
(c) ll'riy/itsoiiv. lli/in'li)\(im^

359. See iiV Warmr imdom-*

D. &L. 148.
, „ ,.,

(d) Brown v. Croiidon Cmml (il

ll'.i'D.391;9A i:E..)i!2. "

(n FalU;/ V. ao<!'lrn-f, I
l-ii:

See Miller v. >' Hi^n/li, i i-^- ^
19 L. J., Ex. 127.

(ithrr things, that tho dofoiulant slinnM ,1„ ^„ * •
i

thoplaiMtilf should bo at libo" V ?
'}"

'''^"'V'"'^' "'"^ ^^^'^^"OutA to p,,,,I„c„ ,.vi,l,.nco hi-invr thoarii.nutor ot the insndlcioncv of ()i,, ,;-,„.i. .^ .• ' -.• .-.u

1G23
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s:tis.ution ofVv. 'Ji. (/A 'so vh , r"""' '," "'l''''''' ^" ^l'»

ddendant .should beg the iilainfin's Vvn! ''
"''^ ,''"''' ^'"'^ <''"

rL.e as ti. plaintiff .^lu-iiilra l.^!' i?"^;::\s'i;:d "'1^;^.T
(xoniting general nuitual rdoa^s wo,

'

f
•'."'; '''''•' "'""""'' "^

hU th.^nvanl sutliciont (/. Wh o th.f n, r"^ T^' '\' '
'"'"^

selves to abide by the op n on of „ ,„
'

'^

'''' '""""' *^'^'"'-

^tat.ito, and the couns.d ivr/i^^s n i
'^ ' "'"/'" ^'""^t^'^'tion of a

parties it was held that his o, I \-^T "'' ""'^' "*' ^I'o

lutw.ths,anding it also \.S„rS Ti;;;^^'S
"nd co„olu.ivo.

fhmild bo conii.arod with tlio V-n i^L I n ,
Vr^i^tf^d statute

>i-M i'^'
/.-'ttf 1 (/). i/ tJ^aiSriijs ithJ'^ii'v"""''^

8 Mibnussion for a partition between ten.mtt •
'~

'
'^ "1"'"

arbitrator award their several portions b?
"

f f ^"!""«>n, tho
c^nvevanc" to be executed so as to ^^ it' f^

'^
^V

"''''"' '''-''•''^^ "f

ItbeirresiKctive owners- e award is d?^'''T''^
allotments to

j...
lull !.f all domin.is, isi i t

"^ / jf^ '"'^Zir
" '"'"7

'^i^^-'be do jrive tho other liis i.romisso,^^ ^.i. V ^ "" ".''''^^'^' ^^I'lt

Ul. b«,;g tho same as ^^Sn^^^^n^J"'/"r'^T T""^'
^'^

|s an award tliat one shall bo boun '

, ? i .
^"^'"'^ ''''>' '')• -"^o

^ bnnd of indenmity in res octoco?4 debts'} 'T'''''^'
^^'^' "^ "'

|liat tho defendant should oxocnton. '^''^H'/)-
.

>^o an award
flaintilf against all os d«V o^^^^^^

^" "'^'^'"'"liy tho

tirn by^noans of anj^ furlw"^:;, S^^|;^'>^-'
-'-;^ ^^-"W

fe instance of tho defendant, Mas he d "ood ^ v'T ^'^'"" '"^^

lat ono shall give tlio other •
1,.,, 1 / ^"""('O- 35ut an award

fcroties as tho other Si ap^ovoStid r,r'' A ", '^""^ ^'i"' ''^"^^

t>t one shall find a surety II entel- into 1 find^O
"" " '" ''^^'^^^'

Awarding
liaymoiit lit a
future day, or
note or bond
to be given.

ICO .Vmmrx. Ifnim; 3 B. & Ad.

m '^""''H "' 'J'<"'df/, ODowl. 1044 •

J'l'JI..J,,g,l3. 30.5.

¥)bfiJ.Jr<'!/or,,[c.nf-Forr!.

|'"'y, 9Dowl. 1044.
"^

V)<'I"M- v. JUin-ir, I Snlk. 71.
eU.v.r/;//w,, oDowl. 3:)G.
'.; i*/ V. Lonhoml, 5 C. B. 770

rf/p""""V',;'""'''^. i^Mod. i;io;
Y.Pw\:lM„^ IM. &S. 10.5.
|"?{,"'"»«v. //,7,^o;^\Villos, .)48

|0 Vi'vv.^WnV^ 2Ld. Kavm'
.
W,,,,W/ V. ToM, 3 Lev. l.S.S."

» «(*//) V. luu-iiiit, 2 Str. lOfr'

r' o"t'
^- ^I'l'oru-owJ, 2 'Sauiul.

2 Lev. 6. S'Oe GniliUtrd v.

fc/Wrf, I9L..T.,Q.B.30,5.

8 iwro.','
^-

"'f'^««,
8 So. 386;

» JJo'vI. 2>. But «eo Mauh\ J 'su g,„e«t m the former report ofhis rase from whirh ,t seen s thatho was of oinnion, tliat an arbitrator

ontTor"^''''\"^'"'''''^''°''t«=^-wpt for payment, at a day certain

aiardT./"''^^''"''^'^
''^' "-^'ht hav^aw aided a money payment A.„i

doi.
'^'''' '"• ^^»''Ohth>j, 2 Str.

(f<r l^'^':"T-«2: Cartb, 159.
gg^O Ca.,/c V. fl/wrwood, 2 Saund.
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Need lUit 1)0

Btati'il tliiit.

cvciy iiiiittrr

IVt'clTlMl lliH

ln'i'U iuljudi-

catt'il on.

Tho award
must not 1)0

iiu'oiisistout.

The award
must not

Arhitrdtioti hij Conmit.

stut.diutM. award 1 at tlt^^^^^^^^^,^^^^^^

^natter m dil^.Tonco OO-
,;;

'

; .\"
/ xisi Prius, tlio arl.itrutor.ult.t

havinf,' l..;eu ^^\''^'"7;,\ >
'

' ^
,'

, i, .his award " of and .oucmn,,,

r...itin- tho order ot
I'-^'^'f';-"^ ,!.,,, ,,, ufovosaid," and ,,roc..4

t,,., .ad sovcn^al
1^';;

;^;^ ^^ , ui o s,;.es, directing, tl,. li.M
to award tor tho 1'''

^ '\ ' '

,,i,,i,^tirt', but not tindlu^' sp.uli.ah

to pay a sum ot ^'^^l^^Z^ lu'ld, that th. i>w,u,l «:

„n other matters "\ ,^f
>,' \ '

''^j^i „„ the face .,f it tluit tk

^;^:iln;y:; t^d.:Sd'::^^a/'S-
u. di.leronce r...at

^"1^^:1 part of an .rward ^^^^^^^^S^^
had: as where tu"arhitratoaN,duti

^

,

„.d both shouhl ^'.ve
R^;;"^:^i;\ 4^; 'wa hehl had(,). h.lt a

time 15. shouhl pay A "'
'•', ;^',

'' "!
t,, the plaintilV .-.O/. tuw„v,

„^,,,.l that the
;^;;^-r^;;^^^SS e nil the pkintitf sh.uld ,.>yl,

tlie costs ot ^'^^T^^li tho same, has b.^m held nnttol

own and tins d^'tendcU t s cbi.
matters in dirt'.Mi

"^""'"1".t f\hf c s s^ to uS the event, and tho .vlit.-at

r''''l''l^era tho Ssues inconsistently, as, for u.stan,.,

lound sovei.U <'i t"|
V ,i;,i „nt Dvoniiso to norform m'tiiiiiTO

found that the delendant
^^^J

<^\i:^ and that he did n.,t pmo,

that he did V^f--\^l,^t^'S. t^ard ^ood, re.anlln, ,

other parts o it. the Uu t nu
hvpotheticaUi,.,! oi

findinj,' on all tho i^^'"^^ '
t*^ ^^^^ (,). \Un, tho .hulml

(;) SiTCoiiihe V. Jliiljl', C M. 4:

120; 8l)owl. 107.

((0 J)iiLrnf JIaiiiJort v, llih

A. & E. 027. Seo r.«;)ir v i

,/o;^9M. &W. GO; 1 DmvlJ

392; U) M. .V- W. 7S.): /("nn.

r-)..-, 12 M. k W. 77-1: .V*«

67w/.-/,v/, 2 Dowl., X. S. 122: 1

Oxvmhu V. C/vy/'fr. iw,-""!

C. J., 10 A. & E. 1!)( :
6"'''.'i

Eihicombe, 7 Q- B. <iin.
,

('/)) y,V.vv. r7,7y(.«,21)o\vl.,.

98:5; 12L. J.,Q. B.2Go^ is«

y. rorihoml, 5 C. B. uO; see

]). 1G()2. „.

(,) See v/A/(7' V. Sanllc !;T

4o-l: 7>()V(<)' V. Sir(iui.'"iiiAy^'

572. whore the award (Uroiti-.!

;

to be done on auothor par
;

>

But it iiiav ho good tov all ft|

illcal part. sPinhU'. ^^ '':*

V. Ji<ii/ir,i);l, 7 Dowl. 610:^1 ^

,inst, !«. ll'iliO : l.t'ins v. JiM"

L. J., Kx. i;iu.

(,i) rrexivick v. Jf<nrixo)i, 10 C. B.

4.l'?20L. J., C. P.;>G;.V. ^.
m

error; 13 C. B. 399 ; 21 L J., a P-

113 J!<' J!ro,n, nml r)Y),/rA)» '"'"'

(i 9Ad.&K522; 1P..&D.391.

(VwVr.v,r/r/,- v. 7/."'n,vo)N. supra,

overruling ^'//'Z. v. 7Av/;/"';.. o Dowl.

J C r. 1G8: 1(0 Duke of ]l'"'0">(

T C r. 21: ]'r,ri/y.-ytf''/"'/'Y

&'l 452; 12M.&W.792: Jhn y-

'inuw X C 219 : 7iV iJ'-o»-"

,m Cni'ldoii C'nHil Co., 9 Ad. & E.

'v>t 1 i'. &D. 391: //>"/ V. 0«-

'/;7/' 1 Dowl., N. S. 327: ("•".'/ v.

'/;:l,,,,lB&Ald.l06:
J..y.

in/)i>iP V. Mwnyds, 12 M. -sc >>•

708- 1 D. &L. 970. , ,,,.„ „„

Anw^ 'v. .l//7»-,»W, 8 Id. 0.>i
,

i

Mouro, 713.



(-))/ hy douaciit,

bo rcfeiTCil, it uood not Ijo iDrmall;,-

vl)itriit()V li:if< ailjudii'iitcil (iii <'\>vy

) II (iiiis(! iiiid nil iiiiittcrs ill ilitiViviin..

or of Nisi I'rius, the iiil)itnit<jr,,itt.t

iiiiulo lii^ iiwiivd " ot'iiiiil coiiccniii,;

olVrnnl as afoivsiiid," autl jiroc i\

I tlu! isrtiuis, diroctinj;^ the ik'tVinLn,;

plaiutitf, l)tit ui)t tindiujr spculirally

> ; it Wiis lu'ld, that tln' iiw.ud wm

miioarfd on tho faco ui it th;i; ih.j

I luattm's ill ditl'orouco rolVrml *:>

inconsiHtout with anotlu'V, it will k

iiwardud that A. should jiay !!. Km;.,

[ releases, and that at a subsciUMit

10 award \s-as held had (//). liiit an

)uld iiav to tho idaiutiiY .)()/, tnwai.!

•roucu, and tho idaintitf slnulii i.ay!i!

of tho same, has been held imttul,

a eauso and all matters lu dillVivi-!

abide tho event, and tho uvtutiat^r
j

iucousisteutly, as, for instaiui', lie

not proiuiso to porfonu certain w.rk.

ich work, and that ho did not piThra

hold tho award good, re-anhii;: ilie

or tho tiV'St as hvpothetical. awlin.lyl

,.. tho costs (a). Before the .Iwho'bm]

rbitrator find ono ploa, which -nbto

)r tho defendant, and other jilcas Hi

aniages, that part of tho award giviijl

snrplnsage (6).
, iiJ

V of tho parties lo do an act wliuh .!

xi (c). But, it seems, it is in t so li tl?

(;) Scceomhc v. Buhl', M. i:'^.|

129 ; 8 Dowl. 1G7. I

A. k E. ")'27'. Sl'c CmiMr v. V/'-tl

,/«;/, 9 M. & W. (10: 1 11mvl..y>J

392; 10 M. .*c W. 7S.): '''""''"I

Co.,; 12 M. & W. TTl: .y.</.-/J

67o<'/,-/<v/,2Dowl.,X.S. 122.<"1

(hrwh'H V. Cn,piHr,m''<M%

C. J., 10 A. & E. 10, :
6)<»inlt|

Kihieombi; 7 Q- l^- 'J'''.
,

(7^1 y.Vv.vv. r/,7A,»,21)owi.,y|

98;i; 12L. J.,Q.B.2(1.). ^rt^C

V. hmhnml, 5 C. B. 770; step

p. 1C(V2. ^, ... „ T,.
^

(,) See vIA/</- V. Savdh; M-

4o-l ; Tm-mi- v. .V,c»(/("/».l -y

'

572, where the award (Uveiti'lani

to lie done on another luuJYji"

But it mavbesood lor al W«

illo^'iil nart. soiiililo, see Hffr

vIXi//<;;;v/.7 1)owl.G10;Isc...

,,nst.
i>.

l(i;W: ^'""' V. J'«»"''J

L. J., Kx. Kili.

3. D.
'. in

'audi

591.

ipra,

)owl.

.0 L.
iifort

29 L.
2D.

,v/ V.

/;««-

ifoirii

& E.

".'/ V.

(/(/' V.

See

& W.

es, CG.

. (W2:

doing (;f the uct i.>) ngnin.><t .sonio rnlo „f . , .•
^•'.u

.
f money ho a^^.^Iod fo ",

, •,/";•;'? '"''''^'
^'^)- ^i' '^

v.hichliaj.i.enstohoa Sini,liv
.,'""'"'" ''i'l"io a c<.rtaiii d'lv

,'>"f
"""'• tl'o award will he bad ].ro i . o?'.'?'';;''*

'"' "" iH^'f^al
recited a chui.se i„ tho .Mibniissjon Ivl,;, ''^-^ ," ''^^^'^^ "» award
^1-"M ho a.hnitted in eviden ^ ^:"V''"''

'!'"^ ''-"-'.onti
ai-l.'«>- flMt the aibitrator ha.l aduii/t ;

,""'^'' '"'^ '^ «li<l not

>"fM,pe,ias„hn,i....ion of all n e.^ in
'

ij^'' ''^^ ^^" "^^•"'•<J.
.""l"tli.;.s, re,.,,ectinj,^ tho estate ,. ?,,''"'''r'V!' ''.V I'Xoeuto.s
tli'l-a'tics to tho subn.i.ssion to av t

'

f'' '
''"•^^t'"^' one of

0.1 ccrta „ ..hares of tho a.s.sets o w^h '"h'."/ l"
^^'"' '^"''^3-

^^^^^Y
wa.-i held <>.,..(! (/,).

"' ^^'"1 ho had boeoine tho ownoi^
An award niado in favour of

Mil.mi...i.,n is bad, nnloss it i.s for tho^Klv f
'" " '"^^''''"'f^'^'- to tho

party to ,t (0 wlueli will he re.tnci ' tf /l!
""" ^^•^"' ^^ '"

,>\xymxk\ AMu'io a cau.so was refo, n 1 t
^^° ''""trary i.s

award that the debt .sliould bo j^" 1 to la, lib
''!,?"''^"''« "''l-' an

^a. h( d ;.ood (/). Arbitrators^ ,^'i ,

'

f
;» "^ ^- '^'s .ofiri/or,

>l"iMvacre the a,,prentire i.s not a party Vl., i''''-"^-
"l^P'-'itic^o-

hi one ca.se it was lield, fliat tl,.. • 'i b [ ,
•'*''«""^sion (,„).

authority in directing, a pa ten ' ^^
i' ;;::S;:'^-

not exeeLdid his
to horcterenco, who was al.^o a iiuly t t

°
!

*'";'\''''' °^ '^ mt}'
I

Iran arbitrator, by tho snl,,,,;^ ;
^

i
" '^=""o(;, .

^

Kigali think tit to lie
^W h t^^^er "io jr'T *" '''^^t -'l-t be

|kM>xccutcd(.). lie should o y £U ''.o

V'^''^'''^' '•^'^'"^^'^ to

p tune 01 the submission (^A A awa fl f r,''
^" ''""^^''"^ to

|xccutc nuitual releases to )o settled by Al '""''"' '^'"^^
|i;]mtc, IS had(,;. So, if there bo a s^ibmis ^"J'^^'

"' '''^^'^ ^'^

f
'!!:rl!^

are other things ^^ cli;;!:;- ^
^^^'l^-Jj;

lti23
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direct an
"h'Kal act to
hi! duno.

-^rakinrr nward
ui favour of or
"Kiiinst a
stranger.

flii'pctini,' pay-
ment to wife.

Mutual re-
leases.

fli'}H^':
-"""!'[>' 2 B. & Aid.

J3.. bee, however, J!ro<i,ll,i(>\H v'
V'''''>ii;il<>ii. 2 Dowl. ;js.

I ;0 iIoM,,, V. jy,y/,7', 2 Sc. X. R.

I (/) J /,/«;/ V. J/«;,., 2 B & P
|1. hi; S/nn V. 7.„.v/,/,.,/, G 'J', r"I: hnihr V. M,n-lhm, 2 Se \ R

JW I'hltq,, V. Jli,„,i,is^ 20 L J
I

li .,.,,; see anto, ,,. 1.589.

|;A*y;rW„,lLd.Ray,„.
I(v; -t f '' -'^"'''"''' Cro. El.

lava" ™,n''\'V^'''^'''^'^l*''"
I ''™'""ld not 1h> fnfonx-d l)v

G/'//(;.v, 2 U. & L 14U ,„,

2o2.f^P.|J7'"f^-B.472;
.^^;«) //7c/.-,v V. C0.1; 11 J,,,., 13

'/!'• the form of tho direction inthis case wa.s held suiHcie t
"

C.

. R.

. B.

\\ni. Bla. 1117.
jnu.c
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^Vlu'I•p a rauso

in it'ti.'iri.'il.

rinilii>t? ou
each issue.

Amount of

daiuiitifs.

AibiinUiuii, by Comeiit,

must bo Bhowu tluit thoro wovo 8ueh othoi ni.ittL.s to iuc,i,l th

'"''mii'iJ'.Ui action iH rolVrnMl. tho ,,k..(li..^'. n-.nl not b.> -t -mt i.

tho tSW. It in not n.ro^Hary that tho arb.tni or slu.ul.l ud

K, tho I ntUl' or aotVn.hmt in tho very ^^onU ot tho issu,.; Uu

^t£, f f o Z'ido Hubstanti.lly tho nnostion m -hsnut,,
( ), 1,

L sni i
' • if bo iin.l in tho ^^uvd. of tho is.uo

;
ho nood not md m

oVmiis tonus for rhuntitV or dofon.hmt . . As a khh'-uI ,u ,

^1 oi^au actio.i in Ihich thoro aro sovora issuos is ivlonva ut tk

Tr al t nbitvutor slu.uhl, if roqnostod, dnoct how oa.h ss,,,. ,s ,

tiiai, uu. >;'
J

wiu.iv thi'ro woro sovoral issuos, and thf vi<A*

bo.otormuu ). A i^ij^l;:
J^^^^^^^^^

? £';;;:;;/ii-u^o - onabh. tho oinoon,n,,,.viyto,:.
to un(i ui m

luwovor, uocossary U>v tlio ail.itnit(ir tn

lul'p i^iaiv n :." ::k -...o , it ^ .oonU bo doarly u,f,.,x.U„.„>

lb awar in whi. li way oaoli ..f tho issuos had boon lou.ul .t v,h

s, tU lo t (- . Tho awar.! in an aotion wlioro dania^'os i.ro dunu4

i avour >f tho idaintiiV, shouhl stato tho amount ol .hnu:.,.s k

on nod to roooyor [n). \Vboro on a roloronoo ot an ,ut>ou

,

Itu
'

vs, tho costs to'abido tho event tho arbitrator h.ds lurk

dof dant on a dofon.^o ^vhich covrs the .rMe causo ..1 a.ti.m,
,

:

no Ob ection to tho award, that, on other issuos, bo ii.uls lur th.

(»•) Hill V. T/ionir, 2 Moil. 309.

(.s) ./(i/nifon V. Latham, '20 L. J.,

\l) lri//>r.i V. Shiptaii, 3 N. & M.

210. Se'o iufra.
,

(») Altai V. Lutre, -1 Q. li. 00 ,
J

(A Sfo //'«"/ V. Hooper, 6 Sc. 281;

4 Bin". X. 0. 149 :
iri//iaiii.s v.

.T/»^^/w" /<, 7 M. & W. 134.

0/~) Killiiini V hilliiini, 13 M- *»

\V. 071 ; 2 T). .^ L. 33 :
//o^W.r v.

lloi'fl, 10 M. *i W. iV)0; 2 ]>)wK

N 'S 4o''. Hoe Wadiltc v. Kfjfc/*-

,„;,»,
"12 M. .fe W. .)0i: 1 \^.^ L.

509, wluTO bv reason ot the Unius ot

the order, it was lield, that tlie

arbitrator was not bonnd to tmcl

uiion each issue. S(Mi also 7- |///A///rf

V Jhnixoii. 9 Dowl. 10.)2 : Jlrafh;/

V r/ulps, 21 I-. J., Ex. :ilO, where

tho arbitrator luul to tax t'-'-; to_sts :

,Slo>i,hfa;r v. J-(n;r)\ (J. B. oiO :

JJor d. Starlixff v. JLIhr 2 Dowl X

.

5 694: I'lur.fiiii s. Anhbntil, 11 M.

6 W. -477; Jl'illiam.s</ii V. /oc/c, 2^

D & L. 782 : Jhtjiwn v. Man/iiis i,J

Aunlcxvy, 10 Bin}?._ o08 :
'''V'':'' v-

Jhihr,i E. & B.470: 24 L. J., Q.

B. 91. See Vol. 1, p. 070.

(.-) Hinnphreij \. Fcanr, 22 L. J.,

Ex 120: Wilvnx v. ;;'(7r"y. 4 Ex.

r,00' 19 L. -T., Kx. 27: ]["Imu» v.

.S7,',;v»7, 4 P. & L. .')89
:

riiillip^^--

Miggins, 20 L. J., Q. B. 3j. ; 2 L.,

M. & r. 35.") ; Armltihjv v. ('"ii/fj

4 Ex. 041: Maldiiiii v. SloM-ii.

Dowl., X. S. 122: 'J'/.'wi v. I!;!0

1.-) L. .1.. Q. B. 223; 3 1). \L,;i;il

1 B. C. Ki'ii. 81: lli'kir v. lUhr.l

18 L. J., a B. 34.); 7 D. & L 20

7iV Siiiit/i, 1). & L. .')23; M
iroti/i V. Hai-risnii, 7 Dowl. 71 J<

lUiiiiif V. -l/i/As 7 Sc. 270: Cwvav

law/dun, 9 ^1. & W. 00.

(^('j See ]\'iiii(l V. J)niiiini, ' Pod

91- llniwiiv. Till' Siiiiia-oliiMlikn

j;„il. Co., 31 L..T.. Ex. l'>2: i'M

Hall. ante. II. 1021, when' it was lid

it could be snllieientlyaMTrliiiui ill

what amount the verdii-t was to^

entered : yic/inl.^iiii v. Si/!,w. D I

1)07; -r.i L. J., Ex. 1113, wlieiv.bcfo

the Jud. Aets, the eaaso ami matti

in ddVereuce were ntVnvd belt

ihM'laration, and it was !,fUluimii<

sary to state how niin-h w.ts due

respect of the cause. See l.iif

2liiih„ti, lD..^:L.2:!ri:aiito.p.lt

Jh-ai/lii/ \. rhilps,i\ L. J., l'.x.A

Where a cause and all iiiiitteri

diiferenco aro referred, aail tlieatl

tr.-itor tiuds that tlie ]ilaiutiff is i

titled to recover, it is iulvisiiWo

state in tho award how much is i

in respect of tho cause. lUnl t

much in respect of the nwfU-n

diil'erouce, as there is some Uimci

in reconciliiii; the case- on t.M =

ject.



, ill) Cunstiit.

H bad, at least pro taut"
;

mit it

) such othor niiittuvs to iivoiil tlu

111) i)k'ii(liii^'H iii't'il not be M^t i.iit ii.

ii'V thill thi' iirbi'.nitdt shuuM im,!

t'lid vi'i-y W(iitl>* of tlic is-uc; iti-

illy tlw (Question ill (lisiMitcV, [j

Is of the irtsiio; ho iummI imt tiuilhi

lofoiuhiutfc). As a k'''"''"! i"!".

iro suvunil issiics Im I'l'l'cnvilattlio

(uiostcil, (liu'Cjt how OiU'h issm. is;.i

! wuro suvonil issuo.s, luiil tlu'eii>t<

;ut of till! inviivil, tho iirl)ilr;it(irli:iil

) cniiblc tho olllcor proiMily tutM

vor, iiccossiuy for the urMtniti.r tu

; il' coiihl hi' cli'iirly iiilVrrwl ti"ii.

t' tho issiu'8 hiid been foiinit, it w,i<

aftion whiTo (liima^'OH ww duiiii''.],

uhl state tho aiuoiiiit ol' ilaiiiiipsV

L'l'o oil a reiVi'i'iico of an jiitinn 1m

evoiit, tho iirbitratov Ihuls fortli-

;ovoi's tli<' iclti'le causo of iictiim, it:-

it, oil othor issues, ho fiiuls iVn tlio

1;

V.

&
V.

1,

fl-

L.
of
liu

U(l

lid

ley

are

ts:

iO:

N.
M.
'. 'A

"J
V.

Q.

J.,

Ex.
V.

« V.

L.,

M. & V. 3.").'): Jrniiliiijc v. r.«i/,<,

4 Ex. (Ul ; Miili'imi V. SuM'i.'l

Dowl., N. S. Vl-l: 'Jil"in v. //rf,

1.-) L.,L.Q'i^l•r^, ;i d. \-l.;!;;i:

1 B. C. Ki'i). 81 : llokir v. lUt-f'H,

18 L. J., Q. B. ;U.') ; 7 I), k L. 2i):

!{, Sniit/i, I). & L. ''S: /".:•

n-or//i V. II<in-i!'Oii, 7 K'lwl. 71 .V

/i'r»/(i^' V. .)/(V/,v, 7 Sc. •J7(): (»;-'! T.

J.iiwidon, !) M. &; \V. (iO.

{(i) Sue »'(«/'/ V. 7*"/i(«H, 7 Puwl.

<)1: llraiciiy. Tlf f<iii(nr^'l mnllhr^:

j;,iU. r,;„;!lL..T.. Kx. 1.V2: VV;v.

//<(//, aiitc,l>. I'i-l, \vhtivit\v;isliu>l.

it could bi' siillicii-'utly MsnlaiiiHiw

wlmt luuoiiut tho vcfdiL't was t" U-

I'uterod : yifliuhmi v. SiiLs. 1' \l.

357 ; 2;i L. J., Ex. lIKi, wlinv, bi!.r<

tho .lull. Acts, tho cause iiud iiialttr?

ill dilVt'i-enco wore ivfcnvil Ki'jK

declaration, and it was l.ciauimiav

sary to stato how much was iluf n
|

resiiect of tho cause, f^uo /";'

J/,(,/.v(/;/, ll).^:L.2;!(i;aute,l..K':

JU-mU,iiv.riirtps,'l\ I,..T.,l.x.i.>).

AVhoro a cause aii<l all iiuitw- ffl

ditVereiice are referred, and tlieatbi-l

trator tiuds that the vlaintiH *«

titled to recover, it is advisiiW

state ill tho award how muoh isil«l

iu rc,si)ect of the cause, ami Ml

much iu resiiect of the mf^^^l
ditYerouce, as there is some ditticui^!!

in roeoiiciliui; the ca>L:- on t.i:;

ject.

t'ormo/the Awnnl.

plaintiff without (la,naKos(/,). Iu fact ho .shouhl so find ^r^ TI,arhitia'or cannot (u.s far a.s nih.tnw t,. n ,." ^" una rj, Tho
'I- F'vn.ont of aWMitTsuiTn I

•'''']*'" ';*^'<'"^''l) <iwanl

.«tate'n;.„t of chiinir It tho rh t .t ,
• iT^

'''
'''"V'^^'"

"' *''"

shoMld l,o ontorcl up for ho /,; t
.,;''';'''"^ '" "^'".''' .i>"lK"'«ut

I.V inistako judKUio, t is on( ore
.'

,
/''"""-"^ ^•'""'""l

= but if

will allow .u. innciuhiiont IZ^i 1 A',''''t'''''''':''^:''
* '" ^'«"«'t

wonM iiot.iiltora vonli.t ako, tV, ,1, ^ ^^"/'''V^''*''
^''° f'"»rt

tioM, alio V tho .briar, ion b , . ^ ii'"-"-^
'"';' >" */'" '''<'I"«''^-

;I."na,es. even upon ulli.lavit m J ;.;' ."f/"
•-'," "^"^ "'^'^^

I'dori the arbitrator (.). Tho arlitr tn, if
''^''^^^^""I'l ^o i.rovo.l

tho particulars of .b'in nal , li ' ,

*

i
?•""' !' "''^" '""""1 ''>'

a., the .lu,lp. an.l l^u> Iv. 1 .,v
,' '

^''"
i'.'^lV"'

'" »''« ^i""^' way
triedr/). Jluttho^i ti^ ! ar^^j^""'

" ^ho udion ].a,l boo^
tnitor, orcn whoro t lo cau^ is ivln,] 'ft

'"''•';"*"';'' *'"' '"•'•*-

it i^ "'t"'"''"I t" b-init tlio pi linti rs don . n 1 t '"tl

'"'
' ^T^^^-> '^

l.vthe particulars, thoy sliould b ! \m^^J:^^T'''''l'-!
'••'"""^''

>":i.v award tho dolondant to pav the nh i ,t ,v ?.
' '

^^'^ '^''"t'^itur

that lor wlu.h tho verdict is t,ken in ,.if %^'^r<r^r mnn than
diliercnco, for which tho n ain iiV wo 1 T'"''*'

"^ '"^'^ '"'^"''i'"' ''"

:.w.r,l but not under t£ vo d cff/ 'lUor f'l

''-™«''j'/'>"l-- ll'O

^'"action ,,„M,lin,- botwoen ho r Ls shJul iSdi'"'" r
'^•"'',' "'"*

[that each >honld j)av his own costs i^t i 1 •
'''","^'"'''^''' '""1

where an action was roforrod after a doim ...n^. f
^^'

.
!^'''"'' *''"<^

;...;,
the arbitrator nii^ht havJdS^;^ ^" iSnoi"!:t ''^ ^'Y'to tlifi (loiMuiTPr where it was no'vssarv fn f 1

" cuteied as
(ktoiinin,^ the action (/,) As o 4 '

f

,,^'1""1^*'^" « P''"b'-'''ly

direct a verdict to be entio.l L "
^^ n Sf"M ""^^'^•' ^>' t«

PialVnis, a-enoralver(li(.twnstalcm,V^'fl. ; -J ^" "^''^"' '>*'

i^^uo. joincb^nhject o a ;efScVof hat an^ ^'^'"r/'^^'^
°'^ "»» ^ho

het«een tho saino partie.s
; in teV tor I t?n """^'^'J'

";"''^'^'^^^°'^

Jjmiicd; by the tenns of th^ Sdt tho arlu'w
''''''' ^''"'^ ""* '^^'C"

Imakfi "u,; award or certificate -the tr.it

•'"'' ""POWercd to
Icortiiieatcs. and (kdiverel thom /''^.,; '^,^*'f."'-«'t'"«l two separate
let aside thee certificaes it was hell fl ^f^''!,'

"'' '^rpbcatlon to
|.:.do at one and the same tiTno the ,^^'

'l fi"'"^'
l"."!'"^'^^"^! to bo

f^t,containingthodS;Sonh;S^ - -«

Ch. cxxxvi.

Award that
uefion lie (h's-

eoiitiiuicd, iVc.

Whoio arbi-
fi itca- has
I'ou. r to , liter
'I .JiidgiuLnt

&c.

M'lioro two
ooitilicatos

given.

, (4) iraririii: v. Cuj-, 1 D. & L
|0: .Vcffy,.. V. As/, will, 4 M. & W.
T('^;>eo 7?,,,, V c'A/^^, 2 Dowl.,^^«M; I:iL.J.,Q.B.2G5: Jf'ooa
lll„„r„,i, 7])m\v1, 1)1.

L!'') ,/''"'*' V. ('„„i,roii, 1 M. & Sel
^•imUjccy.Htcl, ITauut. 151 •

r""'^-'/';"-^'""..5 East, 139. See
l';'"'v./„/,, io.T„r. 1083.

I sum a case it is presumed anhme„t would ,io,v^o™owod"
«eail.trator luight amend if the

(0 Mn,c/„ml V. Zi/Zy, 9 East

(0 ^e Smith, 6 D. & L. 520.
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i(;'js

Paut XVI II.

Award as to

costs.

Ot the rcfcr-

euce.

ArhUr(ifi"U h'j finment.

,x , „^. fr. tl.o V.iviii of an award whero an aL'tion i<

of the fovui of the award.

. ; „. /., r,K/sl—The arbitrator's power over tlio costs (li

thcSt r'ir\^p::^e;over theni(o). lU.twlu.e an .,i.

• ?,,. . ind the (Jrder of refereiiee is silent as to costs, tlio

J^llSS^h" pi o?er the costs of the action, hut not ov.v

arbitiatoi n,
1 Generally, whero an actum is ro-

c^od tlS c^s o^^llfXenee are n..t costs m th.. cause;, ,

teiicii, lut Lu. L

i.,i.„,, miliiect to a re erence ot tlie actum u.

^^SS:t;u.'S^L^t,^:i;^:f^*^l^m and tor what a,noun„h.

i;:.;l£^ h 11 . ont...! an.l th^ ^Js ;.f he^on a.al
..^^^

cwisc and follows tneic
^

^^_^^^^^ ,^^ ^^^ costs,
'

this

IS reteiTed at ^i^i/ V!^;, c u'e are to abide the evcit. au.l the

""T^VS ill :mVict he lA e^liscretion of the avhitn.tor ;«

,

^':;"eS.^d"£"ne; contained a stipnlation, •• that ,l,o.....

'^t ti e a 'I'eM ent, and of the reference and award. shonM Iumu the

dscret on of tho arbitrator, and be defrayed as he should davct;

he aibU a .1 awarded that the defendant should pay a ..cn;«

o tle p aintitY. but made no mention ot costs: it was held tktthe

(m) AVheu. hy au order of retcr-

fiiee the costs of tlio award and of

the reference arc to al)idc the evimt

of tlio award, if the award he partly

in favour of one party, and partly ui

favour of the other, though there be

a substantial balance in favour ot

one. each party has to pay his own

costs of the reference and award.

See Kdxcij v. Stnpp/r.s 1 11. '.^^ <-•

TiTC
• 32 L. J., Ex. 0. So. where au

action and all matters in dillereuee

were referred, the costs ot rcierence

and award to abide the event of the

award, and tlu^ arbitrator tound tor

the plaiiuitV ni the action for M)/.,

and for the dcfeudaut for tlie nia tcrs

in ditVerence for ()/., and directed the

defendant to pay the balance to the

plaiutitV; itwa.sheld that the plain-

tiff was not entitled to the costs ot

the ruference and award : (nuhliky-

JIuehnmiii, 18 V. B. C'Jl ;
20 L. J.,

r P ''4 Rriiiidlil't v. Juim^, o

en X. S, 2(17: 2HL. J..C. 1'. 20:

Mamwk V. ircUwr, -1 Kl. ic El. 03, ;

20 L J . Q. B. lOii.

(h) If'ouil V. (J'Jul/i/, 9 East, 430.

(ri) Firth v. RuhiiiKini, 1 D. 4: C.

277: CididUr v. l-iill,>\ Willos, M:

SIriitl V. liOi/d-s, 7 'I'auiit. '^13;
'J

Marsh. 521. ' See (Imir v. r../, 1

Taunt. 10.'): Mitckuit'isli \. ISIiilh.i

Bintr. 201); S Moore. 211.

(/;) Jlitllii- V. hniii, ;>li li. 1. ri.:

Fiylli V. A'«/'i"«'". 1 "• ^}'-':'\:

Cnidhr V. I-Hlln: Willcs, ut; U.

Arbitr. K. 13: iri.iirM ^. M,
12 ICast. 107 : H'R v. />''//•««, ^tli't

Kep. b^7: Jlnitlhi/\. Tmi^touMi

0,) linnni ''. .^'^"'^ 'L^'v^
"

397; 2 11. .V L. lUo; ML. I.E.':

02: Tm/oiiiii'l v. Jllriihorm.ii,. ^

Dowl. 22o; oM..^i;.«i :,...?

7:5:1. See Mockuitosh v. Wv *.

Moore, 211: 1 Bin-. 2ll!l: /«.'/';;

;,^so;^lB.&C.277:^'«v.*rf
17C.B.527;25L....C,I.l.^
(A Ihrrv v. hirkhimxr, 1 L..M.

r 78;i- "OL. .L.tMi. Ift^:^"*

v.- Av/,v:;. 13 M. .^- w. :».p

7W/«rZ-,C.B.: MM^^hyW
8 Moore. 211 ; 1 Bill!,'. '.^f>- >

Vol. 1, pp. 072 ct sell

(,v) Monty. Jli/i-i"\ 2« L,. i.n-



\ij ('luisenf.

I an award wlicro an notion i-

i et seq., whilst treating ;j:t'iii.'r,illy

trator's power over tlio cdsts ,,1

xm tho terms of t\w suliiuis>i,.a,

costs are to abide the event
; in

ower over them (//()• ^f tlio custj

it, this ineliules tho costs of tli,.

ho action (lO- "^V'^'i'^' tlicre is n,,

id about costs in the siilMuissinii.

V them ("). Ihit where an iicti.'ii

it'eronce !>* siUnit as to costs, tlu'

3osts of the action, b\it not (i\vv

}onerallv, where an action is ro-

0 are not costs in the c;iuh' './,

ject to a reference of tlie ui'tiimto

)r whom and for what amount tiio

costs of tho action and rcfi'voiR..'

i of tho reference are costs in tbe

; of tho verdict (?•)• Where 11 cimse

ho usual terms as to costs,'' tins

^e are to abide tho event, iiml the

1 the discretion of the arliitViUor -

,

lined a stiimlation, " that \]w mA-

crcncc and award, should be in the

be defrayed as he shoidd diivot:"

defendant" should pay a ccvtiiiu >um

>ntion of costs: it was held tluitthe

Award us to Cods.

Hi.

M I'irl/i V. Ruhiiisuii, 1 B. \- C,

-rrr. dnidlvr V. Fnlln: Willcs, CI:

SInit I V. Riii/ir.f, 1 'I'limit. 21,!;.!

Marsh. V21." See 0>;„r v. |V, 1

Taunt. IC): Miickuilmh wBhjthA

Bing. 'i(J9 ; « Mooi'c, 211. ^ _^

{ji) JSiillif V. Kill;!, 'M !•• 1-
;;;:

/',)•/// \. UiiliiiisiiH, 1 H. i^}'-'-;\:

CniilUr V. Full,,: WilN^s, 1,4; Iwl

Arbitr. K. l:!
: 'V'''^^"''

',/;','•

12 East. 107: /"//v. /,'-7/.*«, iUj.

Kep. l'')7: Hitidlnj \. 'l'ii,>ii<M\\)i.

(,',) llnncii ^. 3V/.W//, l:iM.i:W.

;5;)7; 2 D. i: L. 405; ML. J.,Es

(C- Tm/oii'"'/ V. JtUiihurw'V'. 1

Sco Mdctiiitmli V. hhiiy

in. \ lUutr. 2lW: T'lijI'y.

a„nh>„,l Dowl. 720: f./Mv.W-

i>,soi>, 1 D. & 0. 277 :
^"" v-

f":
""

l-c.B.527;'i^;.L..-'*^
't U-

(,) Ihtrc V. hirhliMi^f. 1
L.-n.*

V. ^v,/,s„/^ i;i M. ^ ^^. Wyi:;'

8 ^foorc, 211 : 1 Bu'il' -'•'•' ^''

Vol. 1, pp. <!'"'* «'!„.
J

.,.

(

7:iH.

Mooro, 2

i,.am was therefore bad (0. Where an arbitrator has a discretion r <
,,. cxerciso upon the .subject of cr.sts, ho may order eithei p. ly

^"' *

'

V tlK> costs, or each to pay a nu.iety, or the like („). It .cornsich nartv bo on ererl +0 ,..,, ; ,._ .. .> ' , .

''"^'^"s

1G29

rcxxvi.
iiiiy t.ie COS

,
„ -",„._, in„„n,Ly, „i. ji^„ jiij,, („) 2f .seems

t at u each party bo ordered to pay a n.oiety of tk- arbitratm's
.haws, one ol them im.y pay the entire .urn," in order to ge thoaward iron, the arbitrator, and he n>ay afterwards havo tho sa no
,..„).. va,'au,st the other, it he refuses to pay his moietv, a?
would Lave l.,r the n«n-perlor,,,ance of any otiier part o toaward .;> In pra-hce, however, in or.ler to obviate ail .niostio supon tins point It IS usual m the award to order, that if .ither o
tla. pa. t,cs mr the purpose, of taking, np the awa I'd, pay the whok
ot Die arbitrator .s chai-es, tlien the other shall r.-nav him ,, mi, v
th,yeof. . nawiu.d that tlie costs of making a ^ilmJ s ,;

" "^
r

(
ou t should bo paid by he parties throuf,di wbo«o <lelault iiithepcrlonnanee ot the award tho .s.me .sliould bee necess' rv

was licld l,a,l as no being sulficiently certain or finu ,,,). wi ero
an aj,'rocmcnt ot retcreneo provided that the arbitrator shouhlb?
his award duec by whom, to whom, and in what proportions amiinanner the costs of the award and the compensation'to tho a i-ratorshould be paid, and the award directed tlie .same to be adhv A., 1'.. a>HR. Ill equal j-roportions

; tho award was hel.l -4
althcni^'h It did not otherwi.so .show by whom, to whom, or in wbtinanncj those costs were to bo paid, as it sufficiently indicated th teadi^o^the three parties was to pay one-third of tliem to the arbt

Whoretho .submission give.s the arbitrator power over tho costs
•01 the ivterence, this includes tho costs of the award, and gh^shim power over them {a).

' b'^es

As to th.. cost.s of the arfioii. where an action is referred tho r^ t *
ar itrato,. may order either party to pay them, although no c^xpie 5 S fu"*auliunty is given to h,m upon tliat subject by the rule or onler of

;
'

"t 11 by such rule or order, the costs are " toabido
the event (<}, tho arbitrator cannot exercise any -liscretion tho

(') Hit'/din/soiiY. Worslni, 19L. J
Ex. ;il7. See lir I.hyil, (i D. & L.

('() J'roKi/fiml V. lloi//,\ 1.) M. & VV.
III.S. ikelliw V. Jtaljirii, 10 W. li.
M. E.X., ...iiere it wiis lidd it .sufli-
iieiitly ap)K'anMl that tlio jjarty
a;':iiiist wh.ini llio invard was lua.ic

I

w:\s to [iiiy jiis own (;osts.
\.f) llicks V. Jticlidrilmii, 1 B. &

I. ill: ,SV,„!,,v V. J.iwis. 2 Smith, 12
Sr /;,//,, V. Tntniliii, 2 Ex. l.')2; li)

|L. J., E.\. ;i;ii), as to iin action for
I moupy jKud li,.i|,fr )naiiitaiiiabl(. to
jimiveroiiL. moiety of the co.sfs from
JIlH' luuty not iiayinR them. And
|w.l/rt,',v,„<- V. ]l\htki\ G II. & X 1

1 (,;/)
Smith V, n-ilsij,,, 2 Ex. ;i27:

VUlhims V. Wihi,)i, 9 Ex. i)0; 23
li'. J.. K.\. 1".

i-) ill YuHini mat othirs, 13 C B
ll'ii; 22 L.J., (.!>. ](io_

Id Jl'',/",^'
"'"''*"* ^1,), mill lln„n,.

If li. D, n. .1;M ; ;)1L.,T., Q, B,12.1,-

30 W. R. 703.
(A) Uoc A. Jl'nod V. Dor, 2 T. R

Clt; /'irf/i V. IliihiiiKiti,, I B it c'

L. R.,(, Ch. 22: 40 L. J., Ch. S.
('•) (Jiicry as to tlie mcauins of these

words, when fi cau.sc and all mattern
in iliileronco are ivforred. ,Sco Uiit-

if :,/-'"'., --'''^"' ''" "' ^ ''"'. til''- &
B. 2 0: 2.,L. J., Q. 15. 07;.,. f;,.^,^/,/^,

V. J>ni-lii(iiit)i, '20 L. J., C. r. 21 •

Itci/iiiilils V. Jliirrin, IH C B '&n
'

3 O. B., X. N. ..'(17; 28 L. J.,'c.>!
20: Miir.siicic v. U'lhhc, ') E. & E
0.i<: 29L. J., Q. B. 109: J)n,//,i/t y.i-W, L R., 3 ('. P. 30: //W/,„»,.,
V. II 1,0,1Im,IIS, 2.-) L. T. lOO • 37 L. J.,

ivfcrrrd, together with all matters in
(liilerciiet. hctwceii (he parlies tlio
costs of tlic cniiso to abide the dveut
ot the rcfcroncp, tlu. arbiti'ator
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Paut XVIII.

Costs to abide

eveut.

awardinsr of thorn, or even in fixing thoir amount
((J)

niilo.. the

Lmoio^necoiaryfor properly adjudicating upon all tho .uUto„

''"moro'a cause is referred, and the costs of the action, r.fcvonce

and aiu'd Jro to abide tho event, the event is in favour ot the

mtv for whom iudgmont would liave toon entorod it tho action

Td been Triod at law with the same event (/) ;
but tho othor party

is entitled to the costs of the issues on which ho succeeds (, ;
;;nd

f there are several issues tho arbitrator should, m his awar,
,
state

soiaS his iinding as to each so that the costs may heap.

poSnod (//) ; and if he does not do so the award may bo sent back

of that section [k).
J;;;^^, ^.""4^^^,, i,e referred bofoio trial 0,

r^SS^'aS :S ec"t?a'Sronco(.V If, thoivr,.., th.

actio sono ''in which any relief is sought which can bo ,iv.n „,

^ Conn V Court" (?), and the plaintiff recovers a sum los than

twenty pounds, if tHo action is founded on contract, or ten pounds

Effect of tho

awarded first, as to the cause, that

there was due to the phuntif^ from

the dcfeudunt tho sum of 2.)'J/. !•«.

,

and sccoudlv, as to the matters in

rtifiereuco ot)ier than the caviso that

there was due from tho phuntift to the

defeiulaiit the sum of 242/ V^s l()<.-,

and the arbitrator du'ected the lattei

sum to be ;ilhnved out of and deducted

from the damages and costs recover-

able by tho phiintiff iu the action

and the bahince to be paid to the

plaintiff :-lIeld, that the event of

the reference was in favour oi the

plaintiff, and that he was not pre-

cluded from recovering his costs of

the action by the 5th section of tho

Comity Court Act, 1867 ;
.S>m^vv.

'%)'Kiii(hick V. I)ovh, r, Dowl.

093. See Jlcmm-nrth v. Bruiti, 2 1).

& L 8it, where the costs were to

abide " the result."

(() Iltcir.i v. M'Orer/oy, 9 Ad. K t^.

570 • I P. & D. 372, where an ac.ion

at law and a suit in eipnty were

referred, and the costs were 'to

abide tho event," and it was held

that the event meant the "ltm>^to

and ceneral event, and not that the

costs of each suit should abide the

event as regarded th'it ""*-,/'
'/''f;"

788: W/wh'i/ v. I.niii^, II. '•V !>•

4S0- "9 L. 'J., Ex. 3in, where at

Nisi' Trills it was referred to an

arbitrator to state a case, and tlie

iudcment was arrested: Gnri'dn.

Jliillrr, 1 B. & Aid. 070: ][Mr^.

Jiail/!, 4 >'• >!«: jM. 40i; :
Iiuic^<'i,\:

G(r)•n'tt.2'Do^\•\. (124.

(
/) Goiitord v.Ciin- (('. A.), :!2\\.

R •'42; 13Q.B.D. WS.u.; .^:iL.,r,

Q. B. 5.'): cp. 'Stiilt/i V. /.'/'/<, 2 II. >U\

0.59. Sec D((nhiii-!i v. Uhlmcn. 1 Sc,

m\ : Yt'tf'-- V. KiiKjIil, 2 ISiiijZ. X.C.

277 : HoiiiMk v. Jlnnii. 3 C. B., X,

S. 267 ; 28 L. J., C. V. 26. See ante,

Vol. 1, p. 676.

(I^ i-///sv. 7)w/m(C. A.),GQ.B.

D.o2l: oOL.J., Q.B. ;!28;44L.T.

209; 29W. R. 493.

(i) See the section and cases ante,

Vol. 1, p. 680.

r/i'l lurau.snu v. Dirnson (C. A.),

8«.B.I).470; 51 L, J., Q. B.266:

40 L. T. 191 ; 30 W. U. 4i52: 'V-vff

V. Amiiinn C'vllitn/ Co./oi L. J..U.B,

1 () 1 . See accord . /,'«'« f/s"» v. Slim,

13C.B.,K.S.248;31L.J..C.1'.36^.

SmiHi V. mi,; 2 II. i: C. fl.)9; 331.

J Ex. 9 : contra ,]«,>' •< v. ./f/wc', 1 1.

b' N S. 832; 29 L. J., C. P. 151:

overruled by l-Vn/Kf",,!! v. limii

supra: cp. firm! v. Siiriiriit,:llli

C.293; 32 L. .T., Exch. 281.

(/) See ante. Vol. 1, p. •'»
;

Tins

refers to the nature of the relief, uot

the amount sought to he rucoracA

CW.'/«'r». C. J., at 1). .)i8: <-l"'.t"\

V. sniqiiivk, 4 c. r. P.. 1'";
; '**

M. R.',atp. 401. But see Vfrf
r/»,«;to .s 4 C. r. D. Io7 ;

sedqusi

this decision.
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ng thoir amount {d), niiloss tho

judicating upon all the matt«s

ho costs of the action, rcforoiuo

it, the ovont is in favour of tho

l\avo boon ontorod if thi- iU'tinn

10 event (/) ; but the other party

OS on which ho siicceeds (7} ; und

trator should, in his award, state

1 80 that tho costs may he ap-

lo so tho award may be sent back

'Joitrts Act, 18(37 (0- so far as it is

1873, s. <)7 (/), applies to the lase

md tho planitiff '_' recovers" tlie

on his claim within the meaning

hether tho reference is by consent

action bo referred before trial or

reference (/>0. If, therefore, th"

f is sought which can be j^'ivcii in

aintift recovers a sum less tliiin

)unded on contract, or ton pounds

hulcmeiit wr.s arrested : Oiin'Oi v.

Ji„l/rr,l B. & Akl. G70: 7W',rv,

J{nil/i, -i X. <& M. mi: Jiuiis,.,,';,

Ofinrtt.'lDowX. ()'24.

(
/') (hiulard x.Ctiii- (I'. A.). S'^W.

-R.'li'l ; 13 Q. B. D. .MIS, n.
;
*! L.J,

Q. B. 5,0 ; c,p. iSinUh v. 7'.V/«/».2II.i:C.

659. See DKiilniri/ v. tlirhiiiiu'. ISo.

r)G4 : Yntc" v. KukjIiU - l''ii'?- ^''C;

277 : Jifi/ii'ildf V. I'larii.''. .'J C. B., X.

S. 207 ; 28 L. J. , C. r. 20. Sec ante.

Vol. 1. p. 070.

m i-V/;,sv. 7)w/i'ff(C. A.),CQ.B.

D..Vil; .•)OL.J.,Q.U. ;!2S; WL.T.

209 ; 29 \V. R. 493.

(() Sec the section iiiul cases ante,

Vol. l,p. 080.

(k) Fc railson v. Jhinnon (t. A.),

SQ.B.D. 470; 51 L. J., Q. B.»
40 L. T. 191: HOW. It. 4r,2: V.„M\

V. Aiiiiiioii CullUyi/ Co., 34 L. J..Q.B.

I 101. Sec accord. /'"/«'/«'« v..VffW,

lUC.B.,N.S.248:;UL.J..r.P.3&

,
Smith V. Jul'n: 2 11. i: C. OM; 331.

1 J Ex. 9 : contra Jcn'x v. Jom, 1
^

'

b' N. S. 8:V2; 29 L. J.. C. P. lot:

overruled hy I'nyi"-"'" v. i'»n'«|,

s\nn-a: cp. Fieaii v. .Snriiriit, -ilH

C.293; ;« L. -T., Exdi, 281.

(A See nnte, Vol. 1, P- !>!':/»

refers to tho nature of the relief, uot

the amount sout,'ht to he recover^

.
^Vo./(rv.7;^-//.^5^>,B,l).f;I*J
a,ck/iiirii,C.3.,i^i ,...), 8; tl„inW

V. Srilfjirirk, 4 C. 1'. B„ per .

^.:•,

't M. K.', iitp. 401. But see Jf'ri.

„ r//rn»i«.v,4C.r.D.457;sed(imeH

.c this decision.

Award as to Costs,
jggj

u.ilo.. tno aititiatoi as ho has power to do(//), certifies in his:wan. or cortihcato that there was sulli.-ieut reaion for brinffin^
thoa. .onm the High Court or nnl.^ss tho Court or a Jud" e "t
,
iiauibers by rule or order allow such costs (o). The part os" n.^vcnfac^ theniselves out of tins section (;,)•

^
Jiut it aS os whS

the costs ot tlie cause are to abide tho evcMit (<A. The .statuto milv
a.reets the.co.s s ot the action and does not ink'i.fe.roM^tho power
0, tho arbnrator over tho co.st.s of tlie refereneo and award^when
they are lett in Ills di.><crutioii(/').

"

I'onsidi'rablo discussion and annarent rl'^Wn-na,,^^ „* • i

taken place as to whi, is the eSr::n.'S"So1lSir'.re! St-^^lT^"
covers ^^•he.otllodotondal,t,sot.s up u counterclaim and where ho counteivl.aim
se sup a set-oft. It is submitted that the following statement con "• '^i''^^-
tains not only what ought to bo tlie rule, but what estab i.shed
y tlR. eases lliero is a dilieronce between the case w£o thoiltendaa svts up a counterclaim and that where he sets up wlm is

technieallvand strictly a.sot-off («). When tho defendantLIs p acomiterelam, as distinguished Ironi a set-off, the plaintiff recovers
whate^^ IS louiid to bo duo to him on liis claim irrespective ottlo
amount (it any) found to be duo to the defendant ..n hi coi i ter
e nn. so that even thougli the latter exceeds the !ui o „ ? l^" f^^
plamtitf still It the amount duo to the plaintiff i, not less tlai 'Wmmiaction of contract or 10/. in an action of tort, the plain ffi^
eu .fled to the costs of the causo when they are to abide tho oven
aithou-^li he inay only get .ludgment tV,r a balance of less amon '

«r even iiavo to pay the defendant a balance (t). lu this ™o tho
nului,^s are distributed an.l the plaintiff gets or loses the ^o-fts ofne cause according as ho succeeds or fails in establi.shing his claim
to he required amount (.). And tho defendant is oiitiaed to tho
costs of proving his counterclaim if ho succeeds on ito") to any

[lii) .'^eouotc ((), ante.

(«) See Si,/i//i V. Iliiih'i/, L. R., 8
Ex. Iti; 27 L. T. 420: 'JMiirll v.
"W, 2 Q. B. D. 020 ; 40 L. J., Q.
B. 7'J5: cp. Tin/lur v. Cms, L. R., 4 C.
1'. fU4: friiriH v. .Smitli, L. R., 4
Ex. 141!, Tlie certilicato must bo in-
chiili'd ill the .award, it cannot be
given afterwards. JUdwell v. // 'uoil,

supra.

{») See note (/), ante.

(/;) IVr llniiinctL L. J., Galatti
V. /; iikijiihl, 4 Ex. D. at p. 250.

('/) See note (/•). .ante.

[>) a,ihlii V. li'iil.rfiflil 4 Ex. D
^W.4SL. ,T., E.v. 70': F.vshiw v.
{V/Irf/,', L. R., GKx. 200;40L.J.,
Ex. l.);i: contra, JIuun- v. ll'irLsoi/,

L.l!..2C'.P.;il4; 30 L. J., C. P. 122,
viieru tiie reference was conipiilsorv'
V'lquifro it this he any distinetioii,
and cniiseqiiently wliet'lior the last
ca.se was ri^'htly decided,

I
W Ihriin V. Jlromlcii, G Q, B. D.

f.i.. fe- per iW/o,vi-, B. at 1)1). I'JO,
'V05/.C V. r„yhr, i) Q. 33. D.

IfnloeHiini, C.J., at
J). 578,

-^r.
'.</'' 7- ^^'^'"''^ 3 Q- B. D.

i»V// 40 L. T. 851 ; 4 Ex. I). ;i01,

yO : ^al/ V. C/itr/.r, 4 Ex. D. •>,S(i
•

/liinii:s- V. JJroiii/c//, Q. B D I97'
])er Pn//or/.; B., at pp. 1911, 200. ''I'iiis
was a case of sot-oif, and /'„//«/ B
clearly points out tlio distinction!
But seo Uiiitfuhl V. Sah/wic/.- 4
1'. D. 459 {C. A.), which, however;
was .-i case of set-off. and may ho
distinguished on this Ki-ouud:"uud
^Sliiplr.s V. ) ,,11,11,, 2 Ex. 1). 324, which
It IS siilnniited is wrong.

('0 'll;/t>-s V. Jhj;-ics'!\ Ex.D. 170;
48L. J.,Ex. 440 (C. A.) : M„s,n, y.
J>i;i,t,i,,, L) Ch. 7), 287 ; .1,3 L T
nr' H't"'.^'- ^''"""^ 11 t;i>- d!
4 0; .18 L,_J„ Ch. 515: llWi,,,, v.
i'^''>-"'">i, oO L. T. 03;i; ;i2 W'. R
32 W R'-Ior"'''''"''^'''''

''" ^' '^'' '^-'^'

(r) Jhfri,/.soiiv. Gi;n/, 42 L T 8.'?4'

5 Ex. D. 18!1 (n. (C -KV V.v V
VkrAr, 4 Ex. B. /sti) But see J'otter
V. Vh,i,nben, 4 C. V. D. 69.
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amount, because the Caunt;/ Courts Ad, ISfi". s. "), docs not apply toa

counterclaim (m). When, however, the defendant sets u]) a sct-ng

within the statutes of set-off, the plaintiff only recovers tho balance

(if any) found to bo duo to hiin (.»), and the defendant get.s the cojfs

of the cause if the balance is in his favour (//).

"Where tliero is a claim and a countorclaini the arbitrator should,

by his award, state his finding as to each issue, and if he fail to

do so the award may be remitted to him fcu' that piu'poso (,:). The

arbitrator need not in his award notice the costs of the action whore

they are to abide the ev(>nt («)•

In some cases, where several actions are referred, the snhmb-iiin

provides that the costs shall abide the event of each (/-). It sIimuIJ

bo observed, however, that the award does not of itself entitle tlie

party in whose favour it is made to costs allowed by iiavticular

statutes, on verdict, non-suit, or other specified modes ol' tmnin.'i-

tion of the suit, unless the arbitrator has and excrcisos the power

of ordering the suit to bo terminated in that particular inoile (c\

Upon a reference at the trial, the parties might by the imW have

agreed that the arbitrator should be in the same situation and luive

the same powers that a judge had under the 3 (f- 4 V. c 21, .•. 2;

and if so agreed, the arbitrator must, in all substantial niattns,

have followed the rules laid down in that statute for the guiilanci;

of the judges ((/). The arbitrator's certificate for costs under thi-

Act had to be made in the award itself (c). The Court would m!

interfere to control the discretion of an arbitrator who, havinj; jinwei

to do so, had refused to certify under this enactment (,/'). An arbi-

trator to whom a cause is referred with all the powers of a Juilp

at Nisi Prius, cannot give a certificate for the costs ot a special

jury, after he has published his award, without providing for then

therein ((/). Where a cause was referred by order at the trial, am

by the order the costs of the cause were to abide the event of tht

award, and the costs of the si)ccial jury which had been olitaiiiec

on the motion of the defendant, and of the reference, were to b(

in the discretion of the arbitrator ; the Coiirt held, that the arbi^

trator had only the power of allowing the costs of the special jun

as costs in the cause, if the party who moved tor the same wen

to succeed ; and, therefore, that after awarding a verdict for th'

(«) Blnle V. Applci/ard, 3 Ex. D.

195; 47 L. J., Ex. 407.

(.)•) Jiiinu'x V. Jirimileij, supra ;

Slno/ic V. Tiii/tur, per Cifr/chiirii, C. J.,

5 Q. B. 1).. at
J).

y7o : Jslicroft v.

Fniilkis, 18 C. B. 201 : Biard v.

/V/T,y, '2 B. .*c S. WVA.

((/) Bdnit'i V. lironilvy, G Q. B. D.

197.

(z) EiHh v. IksUva (C. A.), Q. B.

D. 521 ; :)0 L. J., Q. B. 328 : 14 L. T.

209; 29W. K. 4ii;i. See ante. Vol. 1,

p. 080.

(rt) Jiipp V. Grai/-'))!, 1 C, M. & II.

523: ^'jv/ysrt)) V. ./"/.v>,
III.: Spin';/ v.

ll'fimlcr, i Dowl. 40': Ifard v. Jla/f,

9 Dowl. 610.

(/-) Joiu:i V. rotfi'll, G Dowl. 48;

See lU'Huk v. Milts, .j Biug. X. C

240.

(r) Per Littki!,ih\ J., lIMt \

]!(iilli, 4 X. & :M. Kid: Giirm>i\

liidhr, 1 B. & Aid. 070. Soe7(»)w

V. .)/as.v, 1 H. ct lil. 107.

(,/) S/uii,. V. Cmhll, 8 M. iW
129; 9 Dowl. 74.): Aiigusx.lU'lhn

11 :M. A: W. 00: Cooprr v. /'',,>,!

C. B. 204 : 24 L. J., C. 1'. 107,

(r) Spiiii, V. Cd'hll, S M. A: W

129 ; 9 Dowl. 71').

(/') lii(rii\. Diiiiii, 1 1). \-L. 141

12 L. J.. Q. B, :i.'>i.

{if) (icci-cs V. Gorhiii, !•) M. iV V

18(J: Ih'durll v. IVond, 40 L. J.J

B. 725.
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tsAd, 18fiT, s. o, (Iocs not apiilytu;,

er, tho defendant sots n]i a st-t-i,!:

) plaintiff only recovers the balam.;

i:), and tho defendant gets the c(i>t>

his favour (;/).

counterclaim tho arbitrator shnuU,

as to each issue, and if he fail to

lI to hinr for that purpose ',:;. The

notice tho costs of the action wh.io

ictions arc referred, the sul)mi>-;(iE

lo the event of cacli (//). It sIimhH

award does not of itself eutitk' tlic

ado to costs allowed hy jiavticuLir

i- other specified modes of tcvminii-

trutor has and exercises the ]iowvr

linated in that particular moil" y.

10 parties niij^ht by the onlov havo

1 be in tho same situation anil luive

lad under tiio '3 >{' 4 1'. c 24, .«. 2;

r must, in all substantial mattris,

s\-n in that statute for tlu^ fiuiilanci'

;or's certificate for costs undor thi-

ird itself (pj- '-T'lo Comt woulil iin;

1 of an arbitrator who, havinj,' jiowor

.nder this enactment (./'). An arbi-

ed with all the powers of a Jui!;;e

crtificato for the costs ot a special

award, without providinj,' for them

) referred by order at the trial, ami

use wore to abide the event of the

;cial jury which had been olitaiueil

t, ami of tho reference, ^vl're to be

tor; tho Court hidd, that tin' arbi-

lowinp; tho costs of the special jury

rty who moved tor tho same were

it after awarding a verdict for the

(//) Jom:s V. FoircU, Dnwl. 4S3,

Sec JU'Hiiif V. Mills, ') Biug. X. C.

21i).

{() Per I,ilth(hih\ ,T., /A-'/w v,

iiV(7//, 4 N. & M. 4(i(i: Onrm'n.

BiiUir, 1 B. i: Alil. 070. See lUirmd

V. Mi'ss, 1 H. i: lil. 1(17.

(,/) SiKii,. V. CiuhU, S 51. iW,

129: 9Dowl.74.): AiKpowJIdki
11 :M. & \V. (ii): Coupir v. /'/;/, 1«

C. B. 2ti4: 24 L. J., C.I'. 107.

(r) Sp„iii V. Cd'M/, cS M. & W.

129 ; 9 1)o\vl. 7t').

(/') Jiiiniv. Jhimi, 1 1). iVL Ul;

12 L. J., Ci, B, :!•'>!,

((/) (iftfi.i V. O'lnioii, l.i M. ii-W,

18(i: llrifin/l V. Il'oo,!, IC L. J.,Q.

B. 725.

An'(u>/ (IS til ('lists.
1G33

i'Sunn^Ar''^
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If the costs are to he in the discretion of tho arbitrator, w/m is to Arbitrator^

~

..nrta.iith,'sa,ne U.^ arh.trator s hound to ascertain and deter- antJun, ^ovcr
„Kr.e tk.nn< .

lie arh.tra or should not il.x his own charges by .'mount l.f

the av.ard ^1:). 11'" -"irt has no power to compel him to s'.bnut
'°'''-

his costs to taxation (/) An_ order of reference direeted that tlio
,..ts the .award sliould he ui the di.seretion of the arbitrator

; tl o
arbihufor awarded hat, he costs of the award .should be lorno
yttie ik-tenilan

, ' wlurli said costs I d<, assess at the sum of
,> ,. X,,-. 4,/, It amieared liat ,,art of tliat sum was the amount
.: eharges o a sohcto,;. whom tho arbitrator, who was a layman
hn.1 ompii.ycd to a.^sist hun m taking (lie evidence and drawimv up
the..wanl: ^1'" 1' ,'>"t.-V biok up the award, and afterward:s^ff-
„Kiu,li.il payment ol tlie ;{<)/. 17s. j,/. of the defendant, wlio refused
ti.,.ay.:u,. motion lor an attachment against the defendant, it
.as held that tlie ar n n.tor had ,,ower in tho fiist instance to name
he sum to be paid lor the costs of the award, and tliat if tho
ih.enilant did not jn'occed with due .liligence to procure a taxation
anil insist on tlie nece...,ty ot ,t. li,, could not set up tho want of
taxation as a ground lor oi-posing an attachment /,,)• In ono

;/() Fndiiijsoii V. Jl'/.tv,/, 1 Ii, ^t

MA. m.
(rl Miimm V. Siiiitli, 9 M. ,.\:

\\'

ti:\ 1 Dowl. X. S. 017. 'I'll.- pii rty
•iititled to tlie costs lieinj,' willin^r to
ivaive tlaiii. tlie award was set asiilo
only a.s rcsjieeted the ensts of llio
rnVrt'ui'c ai.il tlie award. As to an
arliitrator assessiiij; the costs of an
aitioa in an iniVrior ('oiirt, .soo

i^ii'iir V. (I'iniic/., 1 t^alk. 70. Hoc
A'liiisiiii V. Urn;/. 2 Wils, 2!i;i ; /\i.v v
.'iiiii/i. 1(1. 2(18 : Jliiiisoii V. linr-
.•I'/yi, 2 Vfut. 212, 2-i;!.

{/) HeCui,inks,-i Kx.H;!9; Uulmls
V. Birhiirilt. 27 L. J., ('. J'. 70- ;j

C.B.,N.8. 182; 28 L. J.. (', 1>, 7.1

;

3 ('. Ii., X. .S. ;j(l(i. If Ik. ,i,,i,j, ,1,1 j,„[

It wins the Court «-ill imt in ••fiioral
set aside tlie award : Vi'cv, v. I;, ilf, ,11

W«.li.!d, Kx. ; l.iit in one 'ease,
while the arbitrator liad fixed the
ainniiiit of his own costs, the Court
iilustil to eiit'orce the award in a
iimmaryway: J'dr/.iiniiii v. .Smit/i
liLJ.,Q.lJ. 17,s. .s^.o Tliyillnlly.

\j'ih.shiii-i. infra,

[1] yi'i(hiiiilli,iiv.ir,-i.ihii„i Ifii/o-
""*((,., ;i2\V,l(. moo. See /;,/,„,,,

It'iijiiiin!. 1 It, A; X, 742 • ",") L
.. E.X. 318: F,t:,/,ri,/il v. (.runs',

,

lauiit, :il2 : J/U/,r v. /Mw, ;i

aunt. 401: I!,(\,„mh,s, 4 K.x. 8;i9 •

"ihviiil V. Kaiiiiirlh. -IW I, ,T

'

K218;1,U\U.228. .See 7w;
•!>iO,astothe('onrt not laivinu 11
"iial jmisdieti-n over arhitrutora

as to the anionnt of fees charged by
tlieni. As to tlio arbitrator chartrin.r
lor professioual assistance in drawin"
the award, see UiiUmcauw Kti/uorll?
supra. '

,
(''0 'Jyirc/J'i/// V. Fmis/idur.lL. AI

^•i;.;iio; 19L.J., Q.B. lik B.c:
Hut see J'(irkiiisi,ii v. Smitli, 30 L J
g_B. 178 See J)ijic v. Alcjiniilur,
1 L 51. ,!c V. ;j;i8, Ex. The arbitra-
tor lias a hen upon tliu award for Lis
services

: /,', Ciiiiiiibis, 4 E.\. 8;i9. If
nn arbitrator will not part with tho
award e.\ce]it ujion the payment of a
lar),rcr too than lie is tiititle-d to,
winch IS jKiid to obtain pos.session of
the award, the e.\cess may lio re-
covered by the party jiaving tho
same, in an action for money liad
and received : ]-\riiUi/ v. Branson. 20
L. J., Q. B. 178: 7iV Conmlx-s, A Ex
84 1 ,

per raykv, B., and AliUrsim, B •

111 which case it is a <incstion for the
,iury whether the amount charged is
reasonable

: ]\niliii v. JSr„„si,)i,
.supra

j
Jtiinnsv. llniitJurdUc, 2 H.

\- X. .)G9. It may bo here noticed,
Ihat an arbitrator may recover his
costs of the award, if there ha.s been
an exincss promise to jiay them •

Jliiiiiliiis V. (jimlon, ;i Q. Ii. lUG; but
It seems, he cannot do so ujion an im-
plied promise: lliwijnis v. (ionhn,
Mipr.i: ]n-(n,>i\. //V«v«, 4 Esp. 47;
Jlnrriiiiiihcs y. (:/nr/.r, \ Dowl. 48
{See y,V r,y6//,fe, .4 Ex. 839, ' per
rnrkr, B.
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caso the charges of the arbitrators were held to bo costs o{ tk

univivago ()/).
Judge's orilor, it was held, that the

AVhere a refoiu^nco^as b>
U^^^'ftho c:osts of tho rctV.on.o ,,1

arbitrator, under a po^^ol « i^'"
, ^ -^ ^ , the ollic..!' of tli.

.ward, laigbt '^^^^ !^ '^.^J^^'i^iJihuo of tho r.i
Co^ivt, although lu. ';^^,^"

^;;
^,tl':,';: f costs to bo tux..d by any

person oxcciu the piopei om
taxation of I'o^ts h

'n'SM aI^ aiSS;S^n^ alavd ai^^ other costs thantb

cial act (,/TJ.
iviiaiui..

Ti'irtv unless he be ('xiiiw<'

coninuni costs between 1-
J ,fj^^

r^";
J the costs be sn tuxl.l, ,h

authorized so t.. d..('/).
J J^V^.^'^ t « a^vard, not t.. icvi^.-tt

Court slundd
^^.^'l'^'^^^^ Tr.^,renco, the c.tsof,!

taxation (0- ^^
f
!''''{

. l"' t of tho award, and the arhitratr

cause were to abide ^ "
,7;,;\\{,f, ^^t, and ordered the vlai„ti

decided the suit in lavou of

J^^J^J
,1^^'^' '\ ,,,, ^eld that th'.. a.a,

^:^:::;ra;tl^tSdl:nfS:rn:tde rived of any ri.ht .h.li,

p. 783.

, . 71 ^f <^np,-:,il C<lse^—VA' the Com. Lim Prod
Stating caso. Award v.

/iXutoC ul fo tho arbitrator upeu any 00

Error as to

costs.

Awarding set'

off of costs.

(,i) J':ilisony.Ackro!i(l,W^- J-. Q-

o/l T Ex. 127: llohhu-ovlh v.

(») 7u^o/^ V. Ijinc,, 1 btra. ie.:o ,

Cas. teuiv). Hardw. 181.

Kif/ 7^o/.''' V. Ti/.v«», 2 Bla. Key

^?r^'rro(^'22r.oK:
^u'

S"
where Lord Justio..A //-..sA

Sd "'a Court of cjuity has jur^-

Ttion to give co^t-
,;-i.X ^T

EK;^oft£si^ofsi
Sei^nceiu a suit in equity m the

discretion of the arbitrator,

cives Inin a jurisdictinii to givei

ns bet\v(-eu solicitor aiul clicut i

thinks tit."

(A Bartle v. Mi'f^pw, 1 »

N. S. 325. See JIminull \:R

Forrest, 7;!.

(.s) Cuchburn v. .A(»Yo«, 91

C7l>-
, ,, nil

U) AUchnon v. '");/'';/• "51

381 : Rnhirts v Kkrhmtl.i'i.

C. P. 71. i^co infra as toaua

being good in part andliadiui

(11) All arliitratoruiidt'i-fliel

Clauses Act, 18lo, may state

;

underthis section : Uhditns. .h

J)niiiii'ff('
Cuwiiii.inioiiii'i (C-A.

1» h. 402. The seutiou onlvi

to references that can lie iml(

of Court. See Jlr.rl,!/M^
Wfst KnitSfn-n-iir iMiril.n

.')18; 47 L. T. Ili2: ;il \\.i

Seo lixditvi- V. ^urih Slaffom

Co., 4 Q. B. D. 412.
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itors wcro liclcl to bo co.sts of tie

Jud^o's orilov, it was held, thutth?

yardtho costs of tho iT'tVrcnw anl

s to bo taxed by tho olliccr of the

peudinf? at tho time of tho relet,

t a%s'ard costs to bo tax"(l by any

er of tho superior Court
:

for thi's

uithority : tho taxation dl' m>U bv

act, but in any other peisim ii juili'.

mot award any other ecists tlwn the

and party, unless lie he exiMe>-ly

do so, and tho costs be so tiixnl, tk

aside tho award, not to rcvu.'^- th^.

order of roforeuco, tho costs nf the

it of tho award, and the iirhitratn;

defendant, and ordered the iiluintii!

oso costs ; it was held that tin.' ;>w,d

IS not doiu'ivcd of any ri^lit wliirhhe

at an earlier date (s).

3 not necessarily \itiate the v

f ono action to bo sot off a,i.'aii:.-t t'ne
|

idice of the solicitor's lien, m li/,

' (7„sf.]__r.y tho Com. /-""• Pi^-.

il for the arbitrator upon iiny Cnii.l

. Act, or upon any («) refeivue. k

submission is or may bo iiiiulearil

rior Courts of law or oiiiuty i^t^\e^.

Aivanl ill Ffvin of Spec It tl Case.

,,Q.

269

;

h V.

025;

East,

Kep.
127:

29; 8

m; 1

uriliie

L. J.,

•iinxh

jmis-
twceu
cases,

liin in

C^om't

I't )iis

•pfovc,

;aviiig

of tho

iu tho

discretion of tlio avbitratnr. thll

civcs liiin a jurisdictum to pvetr-til

as between soHcitov and client it iK|

thinks tit."
I

N. S. 325. See Jluiinall wRi

ron-est, 7;i.

(.s) Codbnrn v. JNr"?o)i, 9 Ml
670.

, ,, ni' .1
(A AilchesoH V. (iinjfij, iiJi-nl

3Sl: Rohivts V FJ,rrh,mlt:'M.l\

C 1'. 7-1. '^<^c inl'ra as to an anil

hcing sooi^ '" 1''"' '""' ^^''^'ftr

(ii) An arbitrator uiidiT the Lii*

Clauses Act, 1815, laay stale a,^.

nnderthis soctwn : Uh'ulis y.
A-i.

])r(iiii(i(/e Colli lit i-isioiKi'x (1--A,.1IJ

I> D 402. The scetioii oulyaijai

to references tliat can be m~fm
of Court. !^ec «'•''';( /•'"!':, 73

M8;47L. T.lti2;;!lV\.M

See JiititUi- V. ^llrin blapd*-

Co., 4 Q. B. D. 412.

1635

lm!nster^.»), if he shall think fit(?/), and if it is not provided to tho Cir CXXXVI
jciintrary, to state his award, as to tho whole or any jiart thereof in — •'

Ithe I'ori'i of a si)ocial case for tho o])iuioii of tho Court, and whou
linaet'on vs referred, jud-niont(2), if so ordorod, may bo entorod

xHvirdiiijr to tlie opinion of tho (.'ourt."

Sometimes 1)y tho terms of tho submission the arbitrator is to bo
b/,',7,(r'(/ to raise any question of huy for the opinicm of tho Court
In such a caso it is di.scrotionary with liim whether ho will raise
Lull (luestiou or not, and tho (.'ourt will not interforo with his
HNcrotion ;'(). iJio submission may of course render it imiioru-
Kve on the arbitrator to rai.so siieh question. Tlio i)rovisioiis of

r''','\M-\-'\r
^-"*'\ ^'^-

}:!}^s 'K'"''-)
"1'1'^>' ^" tliis special case

l(/,v/ A A A /[
.
r. /

,
niih; p. l.Ho). Iu tlie sjiecial case, the arbitrator

Vnilil state whether tho arl)itration is under a compulsory roforcnco
liiderthe Act, or whetlior it is upon a roforcnco by consent of tho
arties, wbcro tho submission has boon or is to bo mado a rule or
tdor of t'eiirt. In tho formor case tho award should bo intituled

the Court and cause, and the order of the Court must bo .sot
Irth. In tho latter case, the terms of the roforcnco rolatiii"' to
fce submission being mado an onler of Court must bo xet fo"t]i
Fhru the arbitiutor lias power to report specially to tho Court"
B-!iouhl not state tho ovidonco in order that tho Court may iud"e
bat arc thi! lacts, but ho should state tho facts, in orclor that

le Court may decide any question of law arisint,' tlioroupon (/*)
Iheio an arbitrator who had power to decide on tho admi.ssibilitv
levuleuceasa Judj?e at Nisi Prius mi-ht, and to reserve points
I law for tho decision of tho Court, made a .special statement of
tts, .ilVcctmjr the admissibility of certain depositions in evidence
Id .wardoil that tho verdict should bo reduced to ],;5,j,s/. if the
lurt should he of opinion that tho depositions of A. and 13 wore
bussiMo; to l,l()j/. if the Court shouhl think that tho depositions
[A. only were admissible

; and to o79/., if the Court should tliink
Itlipr of the depositions admissible : it was hold that the award was

, ]. Whore a sum is awarded, subject to bo reduced by the
trt on a statomont of facts, an application to the Court for that
hwse must be made within tho time for moving to sot aside tho
tid((0. As to appealing from tho decision of the Divisional
pit on a special case, see ante, p, i;}46 (e).

I .\s to when tho f ibmissiou may
lade a rale or order of Court, sco

\ p. \m.
riie arbitrator is not bound to

I a caso upon the demand of
|r]iarty. Urn Jlm/r/ii/dt/v. Jiurt/i-

lOC. B., X. ti. (ii : nom. }in,/(,/,-i/

rku-iek. 30 L. J.. C. P. Ui. '

A form of judgment was iirc-

fedlvvK. M, V. 1854, form 15.
Iliit. Kornis.

.l/iV/<r V. Shiiltlcn-orth, ' 0. B.
I

JJeo U'tMl V, Hotham, 5 M. &
r-
\J'Vh(!ii V. Jf^irl.-iiis, 2 ."^c N

i.M. &U.;ifiG.
tHeott V, J'tin iSaiidtiK, 6 Q. B.

237. See linnUwi' v. C!irixt\t Ifos-
pttul, 2 Dowl.. N. S. 104 ; 5 Sc N
Ii. 79

; 4 M. A: Gr. 715, where facts
were stated for tho opinion of the
Court

;
and under iiarticular cir-

cumstances it was lield, that it was
not necessary for the arbitrator to
decide finally as to the amount of
(laniages to bo recovered, and to
direct how tlie judgment should bo
entered up.
_{il) AiitlvrKon v. Falla; 4 M. & \Y.

4 1 1); 7 Dowl. 51: Pti.vlun v. The
arent Ktiiih uf KiuihniiJ U. Co 8
<2. U. 9,18; 3 1). Sch. 77.!.

(') Where a case had been stated
under the C. L. P. Act, 1851, s. 5,
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11,1 :.. I>,n-f 1—If an award bo good in l>iirt, tho jHTi'nmi.

?'"';
i 'if u , .r^'tlv (Ustiuct lr..in, and i.uk.iHM.K-ut nf, tbi

tuKil in it^elt ;'•' 7'', "S'pi
•'

.otoiv un award diivutui- u (lefon.laii^ (,;

1"''
^'^'"^l^^in Si 1 OS rt o which b-don^.d to him absoluM,

remove c'citain • '^f'^";^' J
'

'
,

j ^^,^ ^,,1,. ,, .hiiro ; at tlie s;,m,.tm,

L.t .n other P;';-^-
\;^^^J , , \

/\'
, award should allV.:t th. \m:

""To'f^t d S to^teudod, was h,dd good as to ;.ll l,„t

"," y :' V. . ,.Pt which tho dclVmdant i.u-ht slmw lus inability

that part in cspcct '

;^^

^>^^ ,,.^^^^ ^o the ti.ur „f tla^ ;.v,a,l

toproccod -y .
An. s iH

^^ ^^^^^ being d.v.sd,le;lnit,,.,.

^vas tonnerl '^ ,^ ^^^^j, ..^^ ,vouhl extend beyond the ar ntv.tnu

an award o ;\^^ '-•;':„•V,,^i,. f„i. the time between the .sulnnission

l'"T?;
''

,1 h) \ i o rb trator direct mutual reloa.c. on

and the award (A). A I it in
ju,isdicti.)n, and also «i a

payment ot a
,^\"'^;'',,;'Vi ,;,',,! L good as to tlie lonu.rr,

suuM.verwhichhehasune a^^^^^^^^^^^

So, where an arbit.ato,
l'; \"'"

J"
,^ ,, particular matt.i', po.

terms of the su'mussion '\"
^;^;;,^^;^,,,.^ i, ^ot tlierelw vitiat..'.,

a .lirectmn
-^;; ^H;,- il

'

;, 1 1^ tm.ted as surplusage ()). Au,l

butsuchui aid 1 uma
^^^^^^^^^^ ^^ v„,iict tu L,

it seems, that ^^le
'

'"^•^;^'^J^„^t authority, if the aNViud .lis,

entered, or
.l^^'lf'^^'^^ !''"'' i'l"'Xntlv of the verdict, tluit i«r

pose of ^-^f^^^'^^S^r.^ held goodl/A L
of tbo award ma> be re^jcao

^^^^ ^^^^ .^^^^^ ^^^^^^j_

^vhGrcthoarbltra, after ha^m
^ (o/.r/-/./., J.,

«

'
• f'' l^'tlirSi; P "i' of award might bo separated from tt

.uloredthatthi»pai.
^^^ arbitrat..r, to whom a (a«,

residue I,/ .
NVUoio,

J^"^^*^,;
.

' , ,
^^i^, „{ Court, awanlwl tlui

before being at is^suo^asekncdb^^^^^^^^
cause be M

_-'.! award and direc tluvt a yuoict
^,^^^^^^^^^

entered lor tho
P^^^'V ds nithoritv in dirc^eting tho entry of

that ho I'^f ^^^^^'^^Ij'^^li,^ ;..Xon£tod of only one scutenc.tb

verdict, and that,
»^;^°,f,^, ,

"1 ," ^ tho residue consider^ as

t

error could not be brought uu'ler the

^•iudsectionof tlmtAc^: ''"'^"'^•

Q B m: ConrImM v. 7.<v/A, 38

^•(/)^L!/Zrv.iV/,r, Wines,. C4,

2.53: Addi^nii v. 0' («//, •2 ^Vils. '29;^

:

V.

V.

V.

'hKirum y. Mihus, 'H East, -140:

/,'«)(>», .^ Bowl. M.i: '""«

}/,/ 9 Dowl. 010: Mansn
7/ .; .% -R &Ad. •29.'J: row/'/'
Jlcat\>,6 a. <^

. , - . ,1 t, V 1.17 •

a
part

certain matters were to be doi

SeciV/,''v. ./V.'".'2P.iB.:^

AVr.s- V. //V/Tv, 10 ^l tcW.l

wliorc the arl)itral.ir!i:id tlii-'pov

of a Judge at Xisi I'liu^, amionle;

the damages and co^ts to boM
stated time and jiliHe ami I

rt of the award was lifUlvoid!

tanto as suriibisage.

(,/) ]hiildiiiilti'i' V. 7.ai/tMri/,

Dowl. OtO; 7Sc. TM.

(/') J'idrnnff v. H «te/«. -Ul^i'

1117.

(/) Kemlnclc v.

093.

(/) Xichnlls V.

20 L. J., Ex. '27.5.

(/) t^ee I'l'tve \. - .

D. 301 :7''"'d.7W//v '".!, 1)

O V, 317: and V"r .ihlirxn.^

^(/) 7r<'n/v.//«/^9Dowl.61t

/rtiic.s C Ex,
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iward bo good in part, tho pul' irw.

A iiiiiy 111' onforcfil, pvnviilwl it V.

iuct ii-oiu, iiiul inilL'iienili'utdf.tla;

V iiu iiwavil diu'i-'tni^' a (li'i'fMului'.t';

wliii'h bcltiuKi'd to hitii absuluUly,

luul only a f-]vdw ; at tlic sann'tiM

tb(! iiw'avil i^liovild alVfct tln' LiU-t

;;ndo(l, was lirld ^'ood as to ;ill liut

dofuudaut mi^^it slmw his iiiuljilny

roloasc up to tho tiiur ot' tlioa\v,ii,l

1 toto, not hi'injj; divisihh); IiuM.mu-

^ouhl oxt(!ud beyond tin; .irhilr,;t"i>

for tho tiuio betwoon tin' .sulmii.-iMft

arbitrator dirci't inutiud relciws .m

I lu! has jurisdiction, and ulsn di u

l\e award is good as to tho fonin'r .

.

rT power, but not Ixmuj; bound Ijy tiio

ret as to a partieidav matter, -,v.

I' whole award is not thereby vitiiilH!,

• bo treated as surplnsa;,-e (,/). Aiil

trator has ordered a venliL-t tn ;..

rt-ithout authority, if the award d

-

depondontly of tho verdict, that put

3(1 and tbo rest held good (A'), Ami I

i-ing found on all the issues, awmU\

uthority so to do, Colcriilije, J., c(ii>

award might be separated from the I

, an arbitrator, to whom a fau-ej

rred bv I'uh; of Court, awarded tlui!,

I

; a verdict in this cause be tiiiallyl

th £ damages," the ( ourt Wi,|

iithoritv iu directing the entry

d consisted of oidy one sentenw, tl.ati

cd and tho residue eonsnlered iis ml

and to be paid, and that tlioreluiv tlicl

Awuril h(ol ill Part.
Ki.'Jl

the
f V.

•T.,

38

Gt,

45;
(• V.

I' V.

V.

V.

i/ V.

147:

. B.
le V.

ofcct

tho
In

lOi),

ority

chich

certain matters were to k' iVw,

Uns V. nV/rrs 10 M. .\: \\.itoj

w-liere tho ai-l,itra1..r had tlio m<l

of a Judse lit Ni^i I'rius, aiidonM

the (laniunvK iuid costs to U' rmUi

a stated time and i.laic. iiii'l Itai

],iivt of the award was held vo»lpro|

tanto as suriilusa[,a\

(,/) lllllldllKlloil V. hiltM«v.

Bowl. GIO; 7Sc-7:i:i.
,

(/) Kemhkk v. Dow, o DowlJ

093. ^ „ r .,-.i|

(/) Xir/iolls V. Jonn, Ohx. o.ij

20 L. J., Ex. 27o.

(/.) See I'rirc v. J^'¥,i'\-J,L

D^'!()4:yM,-d./W//v.'".^l' '!

O Pi ;'.17: and per .//''')>'",«••

70 Tr<'n/v. //«//, 9 Do^^''-'""'

iiwiirdwiis had(HO. And where tlie arbitrators awarded that tlio Cii CXXXVI
iiliiintitf .should pay tho co.sts of tho reference, itc, sucli costs to — "

—

'

-

1 i,i> taxel as Mm'tii miliritin- dud rlivnt ; and that tlio did'endant
.-liHuld pay to tho plaiiititl' m. towards such costs, the Court con-
sidoredthat tho award of tho co.sts as between .solicitor and client
was so connected with tho rest of tho award that it could not bo

I
n,iectwl(«;.

»,;„/, e».]-'nio award is engrossed on ],aper and .stamped (o). Stamp ou.

i Th" amount ol tho stamp duty jiayalde is as follows (/,) :—
Whore th' amount or value of' tho matter in di.sputo £

doe.s not exceed >Jl- •...,, ^

E.\ceeds ol. and does not exceed 10/. ..."

,)

10

1,5

1

1 o

.

K*'' -. „ liO/- .

,.
^0/. „ „ 80;

„ yo/- „ „ 40/. .

„ -10/. „ ,, 50/. .

„ .jo^ „ „ 100/

., 100/. „ ,, 200/. .

„ -'00/. „ ,, uoo/. . . . ;

„ <)00/. ,, ,, 7oO/. ..."
,. ''Ml- ,, ,, 1,000/. . . .

.'

And where it exceeds 1,000/., and in any other case not
above provided for . . . . , _ . 1 15

It an award is not properly stamped, it cannot 1)0 given in evi-
J-Lioon a trial, nor can it bo enforced by an apjilication to tho
hiurt, or otl-.erwise (7). Hut the (.'ourt will not set aside an award
1)11 tho ground that it is not properly stamped {r). "Where a verdict
h taken at the' trial, subject to tlio eortiticate of an arbitrator as to
k auioimt of damages, tho certificate does not rccjuiro a stamp {a).

I A:A.a,^o.o/.d-('-nv/i^.4r6!<mtors.]--Theawardshouldbcsignod(0 E.Mecntiou of
lythe arbitrators, and usually in tho presonco of a witness, who award by
|tte«ts the execution. urbitratora.

Where a matter is referred to tho determination of two or moro
Irbitrators, the award should bo executed by all at the same time
liid in the presence of each other («). Where a cau.so was referred

[(«) M.mi V. ritn-lcf, M'Clfd. &
•Bl And see JUx v. Ifush-

W'lkr, 7 P. A: li. 'I'll : lliii/irnrd v.
|/"//i/».(, 1 X. i: P. 28,S : ihiilim y.
\tll, i X. & M. h:A : overruling
fiiLn-iijIif V. IShid-worlh, 1 Dowl.

See I'iick v. Ilviit, l;i M. & W.
Il: IIM, .ScW. (iSO: Jluirhi/ardY.
Yi'\ 'i D. & L. y3G: .V'oure v.
Wui. '> X. & P. 4:iG.

t{ii] Xmomhe v. Iliibb, G M. & W.
Wr. 8 Dowl. 167. And sci! Tui.di/

Uiihj, 9 Dowl. 1044. See ante,
I liiiJl, as to an error as to costs
It necessarily vitiating tho whole
tard.

|(') ^ndniuhnii V, l-'urlics. G Tiuiiit.
II. I Marsh. Wlh: lUii/d v.' Juiirrsnii,
1^. 4: M. 99 : JiM v. Khriiiaii, 1 M.
|ii. 340; Cn-r v. ^',,,,7'. 5 q_ -q

12s
; 1 D. & M. 192 : Ooodi/air v.

Sinip.s(jii, lo M. ^t W. 10.

{p) Stami) Act, 1870, 33 & 34 V.
c. 97, selied.

('/) JliU V. Slocoiiilw, 9 Dowl. 339,
wliere the ofHcer who had to draw
up the rule took tho ol)j('ctiou.

('•) I'rc.sluH V. Juislimud, 7 T K
95.

'

(a) SiiUvr v. i'cati's, 5 Dowl. 291
per /V//,c, B.

'

(/) .See C. L. P. Act, 1854, s. 15,
ante, ji. 1C18.

'

(") U'dde v. IhArViiiii, 23 L. J
Q. B. 302 : f^tidwwth v'. hmx, 13 m!
i: \V. 46G ; 2 D. & L. 428 : lAttle v.

^^-''"^!'^ ^'- ^' ^'' ^"^; 9 Doui.
43/; hv 1 imphiiKiii and JiiuUSiYiQ\s\
9G2: Wri<iht v. Uvaham, ": Ex. 131;
18 L. J., Ex. 29.
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rublicatiou of.

Alteration of.

Arhitratiun by Cuiismt,

to thveo arbitrator, with a power to them, or any two
..| them to

mako au award, an award made by two ..t thorn was hold good, ,t

appoaring that tho third had notice of the moetmss, A:c. yr).

Pnhlimtlon o/'.]-Whon tho award is made, tho arbitrator ,'ivn

no ice t<. tlie s.ilicitors of tho parties that it is ready or d.liv,,,,

a i that each of them may have his part ..n the day tli-nnu s,,«.,.

;;,! on payment of expenses. An
^^^'^y^/Vuni'T n o

published Witliin tho meamoK ot the stat. i) .L 10 . ,
,. 1,

,
.

.

ml within tho meaninf,'of tlie rule (seo rost^V- K'H) tor re^rulutu,,

e t mo for makinj,' an application to se aside an aNvard, InmUl,

le. .f ^'ivinj,' this notice ; but. so far as the arbitrator is couron.l

so as to .l.'tenuine his autlionty. an award is deeuud pabl.sl,,

,m the time of its execution {x). This notice is cousiduml tn h

the publication of tho award, tlu.i.gh the expenses, on luymei

o which the arhitrator by such notice intornis the partus tiioyuia,

have the a.vard, are unreasonable (^). When an award puipor,

H ,1 is atto'^ted to bo published on a certain day. tlie ( ourt r,

pTCsumo it to have been pubUshed on that day, without uuy i>,m

aflidavit to that etfect (2).

AUemtionof.-]-Anev tho award is delivored („), or after i.oti,

«ivon by the ai-bitrator of its being ready (/-) or. it would ..™

a Li it is executed (c), no mistako in a material part n it, usinti

sum awarded, &c., can bo corrected {d), unless wi(l;, tho consent

,

l»,fb mrties ( •)
• but it seems that a mistake in an uiuuateru.1 p;,

mv(^A An alteration of the award. by the arbitrator alter h

a tUnty is at an end. is tho same as itinade by a stninger.ai

the award, if legible, will stand as orignially executed (;/;.!

cannot So- tho award is mado, give any certihcate lor co.ts(/,),

Taxation of

tlio costs

awarded.

Sect. VI.—Taxation of the Costs awakdeu.

When tho Biibmissiou can bo mado a rule of Ccmrt, and the aij

trator has not awarded a gross sum for costs, bu costs gcnmll

S or wi hout any express direction or order ,,) as to their be.:

(A DaRuig v. Matchett Willes,

21.5: imuv.Shm-p, 12 M. & W

.

712 1 D. &L. 1030.

'^tyjhookrv. Mitchell, GM.&M.
477 ; 8 Dowl. 392.

, „ - -o e

Ad. 8: ISrookrv. .M.//, M Ac

W 477, per iVn/.v, B., aud Aide)-

A0» B. But see Mimflbroi>k v.

M'nlfii^, 2M. & Sc. 740; 9 Bmg.

C05 ; 1 Dowl. 722.

(-) Doc A. Clarke v. Stilwell, 3 N.

& p. 701 ; 8 Ad. & F-. filo.

a
c) Brooke v. MllrhU, supra.

(/) Seo Ward\..lh(ll„\^^'S,.k':

234: IMl V. .IW-v.v///. 'iBiug.^l

Mordiw V. I'iibncr, L. K., Ch.'.

40 L. J.. Ch. 8.

(() Ex p. Cnertoii, 7D. i:H.ii

(/) Trcir V. Jlini'oi, 1 C. k

533. Aud see as to wluit is an inm

terial part, Id.

(ij) Jtviifrrr V. liromkij, 61

30i). See Trctv v. Burton, 1 C. i

533. ,.,, (

(A) Gcn-cs V. Gorton, la M. s

18U

309

M Irvine v. Ebmi, 8 bast irt. -"-
^^^^^^ ^j^^ (.,^,,^,„

lb<,
JlerJ'-ee v. Bromh;/, 6 bast, U^^^^

^^ ^^ ^^^^ j,.



un hy L'unamt.

vor to thorn, or any two of thom.to

[o by two of thoiii waslu'l(lgu(jil,it

)tico of tho uiootiuyH, &c, [r).

award is iniulo, tho iirbitnitor i;iv,

lartifis that it is ready lor iVjliv,,,-,

ro his i)iirt on tho day thfnnu ^iid-

An award is onlv coiisiilfivd ,h

of tho stat. !).(: 10 ir. ;;, r-. i:,,,,^

rtdo (soo post, p. Kin) for n.'iruki::;.

itioii to sot asido ail award, fiuuitln

,, so far as tho arbitrator is coiuvrin'l

Aty, an award is deomcd ]iiibli«liM,i

(.r). This uotico is C()iisi(lur(.',l tn 1k)

though tho oxjjoiisos, on iwyiiKiit

1 notice informs tho parties thcynuy

iablo(//). When an award i)ui;i.irti

.od on a certain day, the Cuuit will

ihed on that day, without any jiuiitive

,ward is delivorod (k), or after imtiw

8 being ready C*), or, it woulil ^mh.

bako in a material part of it, asiiitk i

rcctod {(l), unless with tho consent oi

that a mistake in an iimuatoriiil part

le award by tho arbitrator after his

samo as if made by a stningor, and

tand as originally executed (;/;. lie
|

lo, give any cortificato for costs (//,

iN OP THE Costs awauded.

)0 made a rule of Court, aud the aibi-

)ss Slim for costs, but costs generally,!

direction or order ^i) as to theii' being]

((•) Bruoh- V. MitiMh supra.

((/) See Wnrd v. Ihunr, 3 B. i.W,

'^'A\: Hall v. Ahl-'r^,n,i. 2Biii?.W;

Mordiie V. I'ahncr, L. K., Cli.:»;

40L. J.,Ch. 8.

(() Ex p. 6'wWo», 7 D. 4: E. nl.

(/) Tnir V. IStniiiii, 1 C. k 51,

533. Aud see as to what is animm-

tcrial ])art, Id.

(9) Jlaifirc V. liroiidi'j, C M,l

301). See 'Trcic v. Burton, 1 C.4:M.|

533. I

(h) Gccves V. Gortuii, 15 M. i^j

l*'^'-
, , A. .L

^nat (0 In re Clark mid the Corf«-'^m
''''

./VU. W.N. 1884. 127. I

les,

W.

M.

J. &
. &
'hr-

c V.

iug.

3N.

Taxation o/the Custs uwardal

t,ixc(I by the Master (;), jnakt the 8>,bmi..s;ou u rule or f'n.n.f

„„ „tfm,d>nud from Ik. Mudu'nt the IhU 0/ t- i , ,1 / ^'^ '~

,/,„/* m,/.Ve uf Ountion
; serve a eop,/^t lldeZdt ""'"/

'""i
^u„t)c(fpi'.iite solkitor; and at the t J ,, IV 1 I "l'l'"'»^"" ><t

.M,,krU. will tax the eosts am M^^Cfl '"'
M'"' *''"

liv /.'. ../ ,s'. t'.. Or.l. LX I '. r 15" C st
'

'' T'V ''":""""'•

aw lid, notwitlistauding fho time for sottin- .'li'j, ii
'^^ ","/'" '^^ «'"if ti'".3

I
liot-'luiwud "(/;•). '^ "^'''" *^'" ''^vard lias costs may bo

The costs must bo taxed as between party and i.n-fv „„i, n
*'""'''^'

arbitrator, huvu,g power so to do, onleifs t wi^^ , j J
' ! ^f ,

.''° ,^.ro.le of ta.xn-

|v.nii<th.sb...'n taken at the trial, and one n.Wvf'./K ^K'^
"""'

Ia< ot the aeti.,n. a,ul al.so to the c s tii roLv,'"^"" ^" *''°

sliimbl be separately taxed, if it is iiite ide /o ' '
'

T''''
''"^'

theeo.. of /ho actlon(.0. Whel^ ^^t^iZ'l^^S:'^::^ l^^|i(i.<;>ottheiution sliall be taxed bv tho iir,,i,.„. ir 1> ,
"'"

bet..«l ,
s upon a ..rdict (.) (S/hlxIng' ^ ^^^'^J^^|r.nee, lu (,'eiieral, only ono ecmnsel on each si,],, ^v ill L ,, '"^T

|l„r»). Wliena (iueen's Counsel acts as a l.ft
'

,?, 1
° "'•"'''''*

Icale of fees a].i dies, but it is competent to a/; f
'."^'""»'y

jj^llowaueo rf, m the exercise oi i^Z^^T^^^^-
i±zsS? :3irr!;.a^sLn;;'S,r*f ^^-

beeoiintaiit to be named by tho arbitrator si 1,1V' ''•^'•""

bf ami take extracts from defo.ulant's b ok^ S ^''°
"'/^I'^f

i""

...«I, and ho was erigaged many cl^'^^'tho boX'^lK^rnurds jravo evidence before tho arbitrntor '!')„> 1

'i'tor-

li plaintitf.s fayour, witli the co ts of m it,V
''"'? '''"' ""^''"

Iward. On taxatiorr, held, that tho case c^me S i.ft r''"?
'""^

lule: and that ph.intilf was not entitled t^tlo Jo so 'f'r''"'"'^
tnnnary exauunation of thobcK^ksytl^ '^'' I'^'^"

I
(,/) As to when tho siibinisi?iou can

; made a vide ot Court, seo ante,
IJl'l. As to wlieii tho arbitrator

loiild ascertain tlu; amount of costs
ante, p. l(i;i;i. And as to his di-

Ktiuj; tliem to he ta.xcd. seo ante p
i3i .sc.(. ]i„iy( It V. J-an-,/, 4 Taunt!

IS, .\s to maintaininj,' an action
the (usts liefori' ta.xation, see

fdUurth V. ir,Ui„i, 4 K. & « 1

Iffi \'V. li. 170, H. T. 18.53. Seo\M( V. 7w/, 7 E. & D. 102 : 2ti
]j.,(i,D.S8. \s to tho j.ractico
|fore tins rule, see Utile v. y-.-ivtoii,

.N.li, l.W: llobdtll y.MilUr,
p'- .N, h. lC;i: Joiic.f V. /rev. 10 C
fa. 20 L J., C. P. GO. As'totho
(iiiJant {rettuig tlie costs taxed

•til he IS urderud to pay tliem be-

1h
''

F,"!;''"''''!'
'''>', see Vaiidlcr v.

|i.a.«t, 4Jo.

I/) iV./«v. .S«//, Cas. temp. Ilardw.
:
tntrs V, Mti'ior, &o. r.f Black.

t''-ii'b,J.,E.x::i.58."

f")
^''y'"'" V. (,V/(., 4 Sc. X. R.

0.0
; 1 Dowl., X. s. 497. The costsm tho cause aio those which are i -

currcd up to the thnu of the referenceBrmvH V. Xc/.o>,, 13 M. & AV 397"

ceitihcatc ot an arbitrator tho costsof he cause and reforenco to ab?de t eevent the costs of the reference are
cost.s m U3 cause and follow the le^Llevent ot tho verdict. Dtrrc v A" ,'v(.
hoi<sc,-20L.J.,Q.ii.m

T,^'')
J ''',''''!' "' I'rwdlovh, 5 X. &

417 '^iT TT^'f''"'^'- 9Esch.

Vol r;::(!7^'"'''"°'^«-'"5=
(.) .SV.,,.A,„; V. 6',vv,< Eastern li.

C 'p inV. ';? ?:
l^o

;
39 L. J.,

*-• -tl., is. S. 271; ')() T, T '/,' 't.

HmAfn f""'.
^°^^"v«^ i>* niattcr forthe aia-ster's discretion. I'hero is no

inrtexible rule on the subject
KP) Id.

B ^'s4 •'^49'T
'
r ^?^''r"' ^- Kv 8 Q.
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lt(>vii'\v of

tilXlltioll.

Apiiiirtiiin-

iiii'ut of costs,

Arhili'iHi'it III! Ciuiwnt.

An ap^linition to rovi.w t\w tiixiitioii hIk.uI.I 1)0 miulo immiptly;,

,

\h t.i rnvii'win- ii tiixutioii, .--.• I'n/. \, y. <>i'll.

'• '.
.

'^, . , 1 ...1 ( ...t (1... ,ii,i,,iiiit 111 till, I iwtj ( . ...

s t.i rnVli'Win- II tllXUIloil, •<" • I". , !'• "'

Wli.'iu the lU'hitrator awanl'il thiit tit.! iiiuouut oi tlir ruvt^ t, i,-

tax(Hlshoul.l Im imi.l, nn.-thinl i-art tlu>rrof by tl... pLunhtf, ;n,l

th.M.thm- two-thinl part-^ thcivof l.y tlm ,l..|.'naa..t the phuiitun

taxoac...4s woro (i8/.. au.l tlio .l.rru.lant. s U.: th. .u,t ...,-

Hulorod tho 81U11 to bo paid by tlw. do .M>a,tnt to tlw i,l;„utirt

^^•as tho num of HO/. (U. 8,/. (h) So. wh.'.o ho awanl ;h.nu.l

tliat tlio fo-<ts of tho voforouco and award iiu'liidiu^' tlir aH.itmtMi-,

ehu. s should bo bonio. ono inoH^ty by t!io phiiutilf m\ \U

otli.T bv tho (lolondaiit. tho Comt hchl that tho dot.;iia;iMt w.n

„uly lial.lo to pay ono iiioloty of all tho co.st.s bn.uglit into UA-

pot(0.

Sect. VII.— ^CT''"i>fo aside the Awaud—l?Ki-Eiii:i.\o b.uk

M.VTl'EKS UEKKIUIEU TO THE AuilITU.VT )U.

PAOK

Jn wliiit cases •• I''10

J[iiic Objictioua iiKiy be irniiiil 1043

ir/io man (i/)pf>/ to *•/! Ulile

the Aieiinl 1013

To ir/iiil CiHiii Appliealion miiitt
'

Iwmmle 1043
'

Within H-hat Time AiipHenlioii

to he mode l*'*!

r.'.iiE

llow Slime to lie mmli' iGlii

Costs of Appliea'iuii IijH

ItiferniiiJ hm-k Mdllera to At-

bili-iitur liiH

Aelimi iifiiiiiisl Arbitrdlnr far

Xeijl'njenee— Ei idiiiir hj

him ICJl

_ , , /„ y,],at r-fsf".]—Whoro tho siibmisHion is by or can be iimilc;

anr^virdmav rnloOf Court (") and tlio award is dofootivo, and can bp oiitoiw

bcsJlS ' Shout suit or application to tho Court, tho Court w,ll s,.t

,

isido (*•) In somo cases tho Court will set aside a driedivc award

thou-'h it can only bo enforced by an action or by an application ti

tho Court or a Judge. Thus thoy will do so in sonic such ca*

whore tho arbitrator has been guilty of misconduct in tho cuiir*

of tho jirocecidiugs un.lcr tho roferunco (.r)
:
and for mutters ex

V. Jiii/bii (Viil olliers, S >'. B., X. S.

•'71: ''it) L. J., C. V. 'iiS. But sec

cases ultud auto, Vob 1, p. 70:i, n i'l).

{,) JiKiiinll V. (Iiile, 1 Dowl., N. b.

497; 4 Se. N. U. ;)70. ,

(,v) Walton V. Ini/raiii, •) Jur. 4()i,

C P. Soii JJau V. Xvn-is, 1 Dowl.,

N.S. 3.W. ^„ ,..,

(0 JlalcK V. Ivirnlei/, 2 1.x. loJ. ;

19 L. J., Ex. 399.

•r) As to this, see ante, p. lo95.

(,•) J)(,e d. Tanibid'.w JInnrn, u B.

& 0. 385 : JhM.'i v. Ferrars, 8 Dowl.

779 : and • Mnnser v. Hearer, 3 B.

& Ad. 2i ' ii'ilsiin V. Thorpe, 6 M.

& W. 7'il : JliirriKon v. (Ireeiiwooil,

3 D. '& L. 3o0.

()) See Lrieiin v. Il'ihoii, 2 Burr.

70' • Anon., 1 Salk. 71 : Ilraihink v.

Thomson, 8 East, 344 : Oeuzebruok v.

Jiaris, H. A
lin/ant 10 .\1

1(;7; 9 ^ M'

I'.A: Brr.irr '

:M; 3 Biui

; . 1.). 3. :!. 'n

miscniuiuci need not liu sudi in tl

l;ul sense of tlie woril. See i'/iift

V. Iin/ram, 3 Dowl. (iTO :
lit II""

Jiinih, 3 Se. \. K. 2.')0, whtre tl

iirbitvator Imd luade a lilain jro

niistiike in rastiii},' up ttguvcs, ai

the Court si't aside the lovani.coi

siderin;,' such carelessness to aiiioff

to miseandnet on the part of ll

lu-bitratur. This, however, is i

extreiue ease. See Jlidcliiiimi

Shenperlon. 13 Q. B. 9')5: !> Ji

109S, (J. B.: rhd/iiis y. Mm^
1 D. i: L. 4C3; 12 M. .t \\.*

J[a,/'/er v. J:,i/„i; 2 D. i: L. !;y':

:SI.''A: ^V• 9. f^uch iiiiscouiluct.

seems, does not all'ovil any ikfa



Mition rtliiiuld liomiiilo iirmiiiitlv .

'„/. I, \<. 01)11.

that till' iiiiinunt 1)1' tlii'Ki-t^ ti li"

part tlu'icot' liy tlic pliiiiititt, ii ,1

>f l)y till' (li'I'i'iiiliiiit, till' iijiiiutiin

(Icri'ililiillt's I.V. ; tlin Ciiun rni-

ly tln! (U'tVnilint to tlir iibiint;'!'

). So. when' tho iiwiinl ihrnt.-l

1(1 iiwiinl, iiii'luiliii,Lr till' ;ifliitnit"i<

iiKiii'ty hy t!io plaiiitilV iiml i'

imit lii'lil tluit tho (li'l'i'iiilimt Mn
all tliu costs l)rou;;;ht into butdi-

^fttii»J<i'<il, tl,r Awanl.

THE AWAUD—E KF Klii: IX

i TO THE AlUIITUAT )ll

lliiw Slime to hr mmli-

VohIs uf Apjjika'iuii

liifcrriiii/ hiiik Mullen Id Ar-

bitfiitur

Action (iffiiinH Arbitriilnr j'i„

li ll.UK

r.v.r.

liil'i

I'M?

IMS

Xiijliijencv-

hiin

-Ei'iilnwe h'l

Ifiol

submission is by or cuii bo iiunk

I'd is (U'l't'i'tive, and can 1»' oiitoiT'!!

o tbo ('i)Ui't, tins (A)Uit will si't it

lurt will sL't aside a di'l'rdiyi' iiwanl,

by an action or by an aiiiiliciitimi to i

tliisy will do so in sonic such mms

"Uilty ot" misconduct in tlio cmir-t.'

: ^reference (,r) : and i'or mutters w-

1

B.
«rl.

B.
M.
0(1,

irv.

• V.

; V.

lUtrix, 5 H. -Si 0. .'-:4: Bnr.ur s.\

Jtri/ciif ill :v.I a .'*7; 3 Dini!.

1(1/ ; 9 '" Hi ^^' ,;. ,. IS, s. ;i. 'llie

luisc'oiuuiia utii'il lint 111) such inllii'I

lull seiisi! of till! woril. See /'«'/i^«

V. jHi/niiii, ;i Powl.dTO: Uf II"" U
Jtiii'i", ;i Sc. X. U. '^'W. where tliel

lu'bitrator liiul iiiailo ;i I'laiii Ml
niistiikc ill rastiiiK up figures, audi

tho C'oiii't set aside tlic iwanl.con-l

sidorins; siieh earelossiioss to iimountl

to iiiinroiiiliirt on the i«rt "I '"'I

arbitrator. This, liowever, b sal

extreme ease. ISee y/«/c/ii«';«/|

SlHimrrlM,. VA Q. B. 9.)5
;

o J4
U)9S, O. B.: rhiirqi.^ v. hUfAl

1 d! I.S: L. 46:5 : 12 M. & W. ;>«[

UiKiiier V. 7;i(/.</-, - !>• -V L. '^^'

M '

'A: W. !). Sueh iniscomluit.

seems, doea not alTonl any ili.*«(^

'".mz. not appoiiiiMn; on tli(« ficn ,.c !
lw-tiv"f,v). And in sonn, smdn;: ZvZr ^^''''\ '""'^'^^ ''

j

awar.l -or a doluct a|.|,.u'ont on tbo taeu of if i *
•• " ""

I
iii:nie..',w*iry to move to not usido an 'u r, I'l

'" "'"'""''"l it is

•1.- Fuc In.,, nndi'. ,lu, r^fe
' 1 .

'

ind'"';'';
•
^^'"'^'

^'''''^^'''K "
stances nian.. thu awanl ..s <lctV, • . u „

''" "'''^'''' ""^"y m-

iwl-i.. tho 8uhnn.s.sion eannot bo n do a''''
V'''';'':?''>' 'WHcution VVhou not

I'
)|., :i8 a ^'cni.rai rul„, will not on tor in

' "
?

*"."''^ .^'~)- '-^'l^o

l,.n;l„ uiion «n application to H,,t „i,| ^"'aZ.'l ^''f
'"" ,"^ *^°

aPiioarmuialestly from tho merits thu hn ,.i 'l'
^"^! ""'"^^« it

lili.|,ei;.-tly or corruptly (/>) f

" A" ,''"' "'''"'"tors huvo autud
|s,.l.titute tin, decision U\i^ ur itrutor^Z H, .^7'^'

.•^'"""" ^o
""^' "''"'" ''.V bis detormilni ',; ')

''"

n'; ;\
'''"'«" '^"^

......t:, .
"^'7' Jiiit wboro, on u

Jon

XVf.

Ijiiry,
_ . " ".' '"' oi'icrmi
q!i"-tiim ol account, both irjrtl.w f,. .. ..

V.".that,„ Kiven^un^.^^';;:.:'^; ,-'
,;;|^-;;'

'->on. un.urbi:
ti-.a. ami It upi.ei.red by th,. urbit,. (,.•'• ^""/^ imrtu'ulur
lv.va,K this to bo no ion;,or u 'm t ,i i nv^

^''"^ ^'"- ^•"»-

»t.m in tho amount which ho awurdcdh. I'

''''''.''•' '""'"^'1
f'Urt.oiniH.tioii bvtliunlaintilVrul . 1 .

^^" I'lamtilf, the
(atioa without 10S.S of ti . ,t , "r

'''"^^"' '" t'"' '''1J"'h!

Jii'^'Miiimlot tho arbitrator bavin" do ilVl T ^''" "''''"'<' on
fav!,,.' made a mistake as to the 1 ", ,

•'" ^'•" '?''y to law {,) : ov

lfj]~ anil this tln,ng/tlo uPl'l^"^:;S''» 1"^ awanl us to tho

I an udioii 0,' nttaehment. Wo
Ivi' uritici.l, ivhilst treatiiu' of tJio
r™'.'"SX uialir flio reference,
iat inw.iuihict on tlie jiuit of tho
Ptrator i, ,,„,! is not .siUIicieut to
fa>iilf he award: y.'c.c v. ll/ufhT
%n. lJ.il, See .S..I/1 v. Plitl
,

'"t. J Ch. 'JIH: Jlaiulo,;/ X.
'"'I'w, 2Johiis. k H. «7G

^' to what defects 'm an
,

1 ,,unot bo sliovvu as muse
|iii>taruletoranattachineut.A:c

ii As to when a submission can>k a rule of Court, see ante,

1) lm> V. rnhoii, 2 Burr. 701 •

r«"' V. (W.,„. 1 str. 301 :

f'i'y"^^'"'/-/"/., 7 M. &U'
V ;i"/', ^''"'"•''S 1 D. & L
!.b!:«"*'"'^-'^'''W ''"".

1 '^uud. 327 d

h'f—VOL. II.

Q. b! S''^''"""
^- *^W''-'-^ 13

•;p/ :
mnk V. j/„/^„ o bowl (i'li:

eom?"at£ecftfc/-et^;ll2'T:f"''
n.l.itiat.a' to explai'i hi ':,rrd *,,;:»
on his admitting, the mistake 'elor tthe award back to him,

'^^t-^i-il

{\l} 'i'
' 4-"

"'""'^ ^- -"'•"""/' lU (C. A.),

(/') fcc post, p. ioo2, as to an arbi-trator s .:=c.siou being tinal.
'

5 N



i^m iiummimnsmm

Arhltrutlun hy Cunscnt.

^^^'
.. nf ho sot aside morely boi-iiuso the

rxnT XVllI. favour ; f"^' "^^^'^^^X'* '^luncheon ^s'ith, ami at tho .x,KM,«i

tt^ arbitrators havo rn^a on ot m
^^^.^-^.^^t^, j, ^uaeb od o ,„,o,

one of tlie parties (/.•). w
"^.f

''",",..,
..vas imiorant ol tlu' l;ul,ni.l

? parties! though ^f^^^^^^^ {'^ I'
""""^ ^'''''

'i

objected as soon as he became a^
^^^^^^ ^^^^^^^ ^^^ ,„^,, , ,

is no Rvouud tor sotting
'i?\'|°

•

f opinion on the part .,i tli(

palty^vas misled by an
'f "'\^i'^J\",fe,Lce, ^^-hich. iuducod hi«

Svbitrator i'i,«-,Cf;^.Vproot on the part of his aavev-ary

ir, relv on the absence oi 1"""
, prepared with w-M

S aulvents he «l^f;^,^f;;;, l^^e^ Thut \or that cx,v.io

evidence, and wouhl ha\e pu
^^^^^^^ uUh<m-li tl

Sr opinion (..)• An ajnWiU -t^.^^^ ^
athdavits "Vf^^r}^?^!"*- of a material witness, wlio w.. .

tions upon tho testimony oi a
^,^^^^,^ Homrtuius w

ainined'beforo the ^vbi ratm 00- ^n
.^ p,,,',.,.tly a.tu,

i"t set aside an a^,;^,^'
,f^i^,%Sluo, whieh is K'ood ,u its, i

from and i^^J^P^^'H^^.^/^i as to tho validity ot an aw.v.l .

Where there is a doubt as ^
^^^ .^ . t,, la^ nctit

c'urtwill not Bet
^^a-f^^'^i'ei^ enforced w'itl T

except where it i«, « P'
J>;

»^^ ot'sustainins an award 0/). ,

An ;iwj

Courts are
g^f"''

>
Jrtho sround that tho order ot re'.cmuv

^iU not be sot aside on the
g^" ,^^^^1011 in such a cas. .im.l

been improperly "i'^^nod "1° ,1.1
e^t, ^^^,^ ^^^ ^i,^ i,„ ,„„e.,,

to set aside the order ot

J
t^^^^^^^^^^-^^a (0- ^Vherc a inuty tu«

a reasonab e tune 'fer t was c^
^^^^^^^ ^^^^^^.^,^^, ^^ „i,

"Sl^^oVi S"co-t held it to boacontempt, audgra.

an'uttachmont against him (s).
^^^^^^^ ^^ -i^..^ a ,l;,„s

, . It should bo here noticed that
1^^^^^^^

t^t'Lt tho submission enoHing ttie^
^"-J^^^Ucation being ina,le,.

*a^idlUard. back to tho arbitratoi ,
m case

j^ ^^^^^,^^^ ^^^^ ^

aside the award, in oi^^^that
,

i
^^^^^^ ^^ ^ ^,

have made therein. J^^^l^^ award for a techincal objo.

useless to move to
^f^
X"

V\.id of the award, as tho ouit

^here tho only object s to get 11
^^^^ arbitrator tho m

upon such motion
^°V "0,^ As t« referring matt.Ms haekt

obiected to, for amondme t^^ A« to^i o^^^_
j,,^^

arbitrator under such a
^^^^^J^S^ to move to set asulo an a

to its being in
^^^^^^Jr ed w thJuI action or appbcatum >

S oTatudge foiTdefect apparent upon the taec 0.

ante, p. 1640

i/oo(/, 8 Sc. 180.
Gorf,?«rrf,

(»•) nicli(ti(hoii V. .VuKiK,;

rDowl.779: 7W;/ «r v. S'«.('J

8 Sc 'u'l ; 8 Uowl. ih'J.

(») SCO 7i'<' Tmi'lfii"'"
'"'

91)oVl.9«0, rcr(;"Ar./>^.|

(,•) .SVir/i-cii V. ()<(•< II, iU

•^^•,
. T. ,. V »/,-.•/,),;! Bur

1 W. Bl. 311. Aud see U

Almatizn, 1 Salk. "3.



on liy C'oHSPii'.

,t bo sot asido moroly bwiubo tii..

Lhoouxv-ith,amlattho.xv,.,,...i

o tho arbitrator IS nulobt.Ml.H.uc.

nnrtv was ii'uorant ot Uw IM.m\

;"U^rit(/). lt->nHtlut,t

lo an award, that tho unsu<«ssuii

ationof opinion on tbo P;"t nt tl.o

tbo rofcrenco, which mdumlfcia

roof on tho part of us udv.Mry;

that ho was proparocl with iu..',,tiw

,„duccd it, hnt t,.r tha .xinv.«

Ull not bo sot asido aUliouj:!. tbo

unnlication disclose str<m- iniputn.

£ a material witness, who was «
!u) And tho Court s(niu'tnm;s mil

3ntho bad part is perf.>;tly a.>M

residue, which IS ^'ood m its,.li J
s to tho validity ot an uwavd tl."

mt will leave tho party to u. acta,

being enforced without suit u';. M
ot'sustaininsanaxyardO/).,Auauari

.round that tho order of I'^'Ovotu^ 4
ho application in such a case .haul bo

, once itself, and should be in:,do.r,nl

s obtained (-•) Where . F>ty h.la

,\award,after entonn-.utoa.'* I

rt held it to boa coutompt, and gnmttJI

tilmt it is now usual to insert a Amj
rW to send tho matters ,o,.y

tso of anv application boi,;^ nwa t.^

at he may correct any m.stuko nomj

^\lS"is^sucbaclaue«>,itisjr«rJ

fo ho =i^-^^«^ i'o'- '^
tecbnu'ul obHv4

Sot lid of the award, as the ou.;rf

So remittothoarbitrat(>vtl.on,.j

: As to referring niattovs Inui o^

luse as the above, sn'
pf,

]>.
H'J^

moces-ary to move to set aside auH

Twithout action or m^u^^m^A

aeflct apparent upon the taccolM

i^ettiii;; ((f:ul,t?,c A ward.

R., 16

h-oivhy
L.

wl.6U:
1.

3. N. R.
omun V.

, Vater
Imure v.

Joddard,

I B. 305.

<v) liichardmt v.^Miv^n

770: «<'J/«n',8M'.., .^1*1

,err<-</"/, C..1. :/'"'''«/• ;

81)owl.779; 7W,/A";v. *'""'"'

8 He. r,77 ; H U^'wl. If.

(,•) Sdch-ett V. O'f

1 W. Bl. 311. Ami sou m^n

Almatizn, 1 Salk. 73.

1G43

Ch. CXXXVI.

How objec-
tions may be
Waived.

How Ohjedions mrti/ he wairei? 1 \r„^„ i • i-

wise vould bo fatal to th^aiu;? n n^]?^^"'•'°"^u'"^^°^
°«i°r-

with tho reference with a know n,l/,^ '

o waived by proceeding
Thu^an objection to i IwarTuS fb

^""^ '"?'° °^ ">« l^ke^

I

on the part of tho arbitr^or^^y b^::^i;o5 (T'w 1 '"^^T"^"^*
iioticod several instances where obWfTn, I ^^V ^^^.^^ave already
ovidenco of waiver oiij^ht to JoST iF ^" TT'^ ^"^- ^'^^

ohi.-ctsthat tho arbitrators are enteriS",,.
''^''^^ *" '^ referenco

a.natter not roforrod to thL Z^'T? ^^o consideration of
arb,tratorsnovertholossgo

t the iuSn "f "'^Mt- ""d tho
[onit.amltiio party stiUunder nrnW *

""'^ ''"'^°'^'° ovidenco
iho arbitrator] and cr ,ssfoxa„ n°?V„°'^^^^^^

^« '^"<^"'l ^'^f"™
lohiccted to, lio does not theS w-iiJo hi ff-'"!-

"'^ *^^° P°"^t
Stopped from saving that tho arbl..?f' i"^''™^'°"-

""' 's lio

Authority by awardini on ttm?X/,^'''' ^'^° '""'''^^'^ their

If a party accept a benefit under an ..trnvrl „ ^
Liiawaid direct, amongst other thL^ ii . Ir"'^'

^"^' "i«tance, if

End of tho referenco b"o paid o tKi.inl tV
''
'?f °* '^"^ '^^'^

Lts-ho is thereby precluded from nffni' ''"'' ^° 'Accept such
Ihe awanl (.). wLJorw4 '

J^TT'^' "i!?-"'
"^^ ^o sot asido

Lore tho end of Uila y SmdiStod ft ^if''}'^^
"i»o days

Ibintitf a suni of mono^-, and
' tt' 5a nt iff t'J^S't

'' '''^
^'^Sionoy on premises which tho defeiKb.nf b.bi p v'^

^^* '^ ''""^ ^^
las held, that tho defendant l^ad not tivo^ n

^'\^' *'^"""*' ^^

li,!:ht be taken to tho award bv not ^L,^^ ^- ''"^' "Ejections that
Is intention to apply t? tho -C-ourt^XfTT ^*^^° l^''-^'^^'^ «*
lintiff had commeic^od tho repa r" „o bv ft if ^'^'ll

^^^^ ^^^
Iteming tho taxation of costs SToue8tiii^''.l^"'i:^",

'^ ^^l^^itor

|e money (a).
lequesting a week's time to pay

lir/,0 may apply to set aside the Award ^ Tf ... ^x. . •

liora
,

a party in whoso favour a miftako l.nTbL ""', *^''*' ^^ ^^^ "^ay
kl hmiself of it to sot asido tho award /i^

" "'^'^®' '='^"'^°t '"^l^.l^'y *° ««*

[
^ /' aside award.

P>"'J"it Court appJicatmi must he made 1 Ti,„ v ..
Iniude m the Division of the High Comi"l7whiVb?b '"'^^l^^-^^Hst ^^ ^'-^

e a rule (c).
^ ^ ^""^^ *^o submission Court

Waiver of ob-
jections by
accepting a _

benefit under
award.

\Josck!/v..Simpso>i, L. R., 16

K.nr.ArGr. ;ifi4; 3 Sc. N. R.
,;"''" '/'"lias, 9 Jur. G91 •

J'"l""''J''-ti-opo/il„iiJ{.Co.,Hi

ISeeftw-rt/; v.AUwood, 19 L.

r ,J'^ ',•'<""'» V. I'owell, 6
» ^f)o, where, after award
1. the inisaccessful party ob-
F tliat miaiita were parties to
llcii'uro, and certain interested
l« were not parties to it. See

flf r«r««-, 2 D. & L. 148.

^-,.•^^'^'"'^•^^",0 Jur. 397.

i-.i.i7. deeper Lord .Sf//wv/c L C
^^';;,^;^«

^- ^^''''•%, 6 Q. B? D at

(/') ^W,;v. 7/,^i'/,-;, 2N-. &'P 43r,.

urn *• ' ^^' '''' «"•' ante. p.

5x2



1G14
Ar,-hlii-<dwn hij CouMui.

Part XVIII.^ Ovd. LXIV. r, ^\'^l!'^:£2^oi the sittiusB,ucxt at't.rsu,

Within what ,,^,^,10 at any tiiao bot<.i« "^'; '''^'^
f) tho parties."

ction uu.st be '^^
^,^^^,3 ^^.,,ad aPP^'^"-

t;: ^\P ^^^, '

.ule the time lor upplyi,

'"^"^°-
to sot aside an a^val•d. l'/'^^ '^^^

, f' ;$, ,. 15, .. 2, .s-ldrk hu. ,:

was le^ndated by the - *^tute (M 10
1^^;. ,,i,itva1iou <„ u,

boeu expressly J^^'^'^^^^'
'

^'^ii^oi rmduo means, shallhe iu,l,

nira-o procnred by
^'""V

1"""\ "(Vp
't and aecn'dinglv be set ;b

ffi^stLn.ed void -^;;^
~ :^^:.:^,laint (,/) of 'sucj, corn

by any Cmrt ot law ''«',;>'
^^^^^^ Conrt where the rule is m;

tiLn or undue If^^^^^^.^ S or umpirage, before tue If ,

for submission to
^'\^''\;;^;'.;'i,,titration or umpirage ,nude

;

of the next term (0 alte -;
^h um

^^^^ ....ntanio, to

publi>lied(/) to the P'}^' Vr;.""l'"^binisslou must have boon

contrary notwithstanding [<)
^^.^^ j^,,^. extend to im

writing to be ^^'^thin tin. Aa|/ . ^,.^. ^,^.^^^^.^. ^^
^

wdicro tho reference ^^^,^ V>
^JJ"; „ j,^ ^^^^ „t' tiro superior (>j

cases where an aetion w
^
pomln.n

^^ ^^^^ ^^^, j^^^^^, ,^ ,,,.,^^
.

and tlio reference was b^ \7° "\
,^i ,,.,i^ ,i complaint withm

notice of motion to set ^^^^^^^
. ^^^^^

'^J' .^^-cd on the last day but

Lotion, so that if -^;^J'S^'Z^i^^"oi the award, althou,!

of the termiiext alte ,1'*;
1^^^ X;\i,i, ,vas sulUeient to savo

athdavit was t^led "^'^.1 ^tte^^'Ud t
^.^^^ ^^^^ application .i

time (/). If t>!^/^^^'V^ ; :. h tve oen made in the next teum;

this Act to set It '^^''\'-
/ ^/ ,^^^f [i^o parties had until the lust d

if the award was made "
_

.^"
;J^° /,ii,,Uion (/-.). Such avplic;

the following term to "
f^^f°;\^J, ^^ Jtenn {u).

ciaec^W^ —.T-^T-T77~~;T.w1 ;«9: 1 H. & W. ^l

Where motion

can be made
after the

ubovo times.

Martin, A
rr.'T T KwfC A "1.

^Vn AVto whou the award » con-

«ii/rLl as published, sec ante, v

^^'fn\ Smith V /r/N/w«.r, 33 L. J.,

Cl^'218 'on which it «ecms that

sfrs^r^-?nf|

ie^2v,,4fL^J.. Ch. r,07, a case

^•d.r the Land. Clauses Act.

k{ login V, )',.///"'<"•'•, 6 'lauut^

Dowl.349; 1 H. & W. m:
„w7/iv. 7;<"To», 3Dowl...l,,

& W. 122: llohbs v. /cmial

"m Smith \.rm-hhh'Mm

GQ.B.D. 67; '•"I'.;I..ts.!

L. K., lOCh.U'i; 1L.J..C1

*/,,.7/< V. J//'(/.r, 8 Bowl, a
O(') Firiimfy- riiiiiiHii.}.o

llMrll y.MilUr,2iil-_^'

(o) I'nlhijs. ^fi'W"'/, .1

RU>oUh^.Askc,r,M^
(u) ISmith V. 7^W^ »

133: Ih'iiHolds V. :/'••'*«''

6S2. Se'o iic P''nw";/,^1';

,SV« V. rv»-(<T, 2 Bowl -1

V. Whilnton, •*' //• •'',;

L. K.. 1 C. r. 401
:
^0 L..

262:i/o/?""'''.'/^-'"'i;','^
,

f/(Wc, 8upva.



^^S=«a=.»SHi£«ffi»SH?SEW"

,,)( by Ci'ii=iiiif-

itioii to eot iisi.\o un =nvava may u.

st day of tho sittings^ next alter s;ica

iishod to tho parties."

,„)lv to iind govern. uH appluM imn

ui to this rule the time tor applyiu'

),'('1() ir. :5> «• 15,8. 2, wlu.'h IwMint

by which '• any arhitratiou ,.r ,.m.

u or undue means shall bo ju,l.;.l

10 eftect, and accordingly hesutii*l,>

,; so as complaint (-/) ot such C(,miii.

o'iu tho Court where the rule isiaiuk

aionorumpirage, before tiiel^tar

•V, arbitration or umpira-e iiuulc ;.u.l

anythingin this Act contanio,t.ti,

N A submission must have been i^

U (]^ It did not extend to awavas

onbr'of Kisirrius(0;"<?^to.te

niding in one of the suponov ( oarts

jfofConrtor Judge's ordH./. A

the award was a complaint wit anth.

ice were served .m the last duvk-:,.

publication of the award alhmva BO

, wards, this was snlhcicut to s«,. he

uad.' in vacation, an apphcati.unvuk

V
eoninadointhencxtterm;k

i: he parties had until the last aavol

"ihcap}lication(m)- Such avplu*

n thohist dayof term(((;. I

the Court^would not, after tot;.e

a motion to set aside an award ..rad

.t whatev_er(iO.
evenhyc-m^.™!::'^!

„oW/(V. //rnro/;, .5D0W1..1, 1H.I

& W. 12'2: llobb^ v. icmi «, 1 Uofl

r. O B D 07; '>() L. -T.. Lx.m;/*

/U»/,L.K.,17KH.-b|KaM
L. K., ll't'h.'J'i; •lV'V'-''t

,1 ;;'i^,/ V. ;v,;,»//--.'/,-, 4 DuwU

(o) iVrf/,'//v 6'«<W;' ',."'
AVv;'«W.'V.Js/cnr,.;lcwl.te

„) Smith V. ^'/"/'' »
^,3

6H2. Seo i^' -f''-'-'- ''.'/' /™J
,SV//v. r,»-^r, 2 ,l)oNvl. J ,^^4

L. H.. 1 0. P. 401 ;
S- LJ. 1

2G2: J/«//<'"'''.'/^-^''",'/''r aJ

f/(f/c, siiprii.

Setting atlide t/ir Airard,

sfield

rksidc

iction,

as a
(dlf-gi;

)
iH con-
ite, p.

L. J.,

,ia that

n},ncu-

Liay 1)0

L-der to

he Act.

Eastern
a case

rt, 466:
: M,ni-

: Jxtiivii-

129.

,
Taunt.

•. Oh: ;5

.aso. not witliin tlio .statute, it has been liold that tho motion conlrl
not bf Diiido even by consent of botli nartios I'lfoV fl^n? ?
,^.or;he publication of the award (.^^bli^tlioli^n'aS'S
>bo\vm^' It was not imiK-rative on tl.o (',„„.( *

"';"-•""" case

.f
after tho time aioyo s ee/LlJ^^r "i^L" .^i^j'^'^lli-^^S

satisiaetory rea.so>).s were "ivcn for (ho (h.l.iv^ .^ i> !•*.
^

.uHicient ex..so for laten^s thai Iho aH •t:^£-,e£j^t::^Sve up
h:s award withou paynient of an exorbitant .sum (0 : nor tl •

t t I'o

lien (»);i!or that the party n.aS:;;;t!m';,;:,i;:atLrs;:^Tt;,x'of
L,o ot tho partio.s to the roforenco whl/ had become 1 a knnjand dKit^he was only appointed a short time b.foro cLh;!!t!X;,

Formerly, where a verdict was taken at tho trial -,.,,1 y; >
, reterred and the arbitrator put merely I" t5m' d.^^'l 'tvElhf motion should, it a])i)(.ars, in ordiirn'v r..,w. . i

> -^

'

{v.lu„ the tinio liuHted f!,l. a n.ot^on S'a i^^ ^i T Yml "l"'^
Ian actmu ,n,d all .ufMs u, dijnr... wore ^^^^^ ' L^^JZapplication to set aside an award shonlrl l^vn i „ \ ^ .. '

'

i .h;y of tho next tenn after the 'X^^::. ::fr sa li (^
'^'^^

h oth these cases Ord LX IV. r. 14, w<.uld now a,,,,!
v

^"^'

I .V motion to set asido a indanunit entov,.,] ,,,.
''

• •

Lrdis notlinnt.1 to tho Ui^^'l^^^^^^^rS'St|n ^u.Tal, better to apply in_ proj.er time to set i si o th atinlItM'li: for on motion to .set as do tho iud^nient ontm. i

""•./"''•''

Id. defects as appear on id. ^^ ^^^^'^^.^^^^l^t

Ch. CXXXVI.

Where refer-
ence at tho
trial.

Motion to sot
aside judg-
ment on award
not hniited.

[>) Id.

[W See i)er Lord Tiiitt.-dm, C.
in Riiw.Kthoriie v. Arnold, «

>V C. 629: per Culrrhli/r, J., in
\oii,dth T. Asbw, .') Dowl. ()".S2

•

%mt\\ (dc, ,'J Dowl. 31!) :
( (!>-

Ii'/""/ V. ]l<iiir/iii/, ,'j X. i^- M. 20:).
Imlscc a ease, ante, ]). Lki;, whei'e
linntion WHS allowed after tlie usual
V. dii^.oi'l'osiio iKirtyliiiviiifr pos-
P>:"aof the siibini.s.^iou (wliirli was
t |'-/(r (// yi.-.i I'r'iii.-^) and liaviiig
|!;ii -ted to make tlie ?aiiie a rule n't'

lit, tlioujrli rc(iue.sted so to do
'V,'/v. (d.r, ;i Dowl. :jli).

|(') M'Jrt/iiir V. ('i(riij)lirll. '> B. ,&
|ii.)l.S. Audsee /;;v,„/,r v. Mildird

Y-^ ^^'•^''i: I'CT ^''"•''', B., and
F '-,«_, B., Mwirr v. Ihniri/, 1
[B. It.), Ihit see jier Tindiil, C. J
JliNdh-ook V. Ihikkiii, 1 Dowi!

|«) n>,n-fl/^ V. 7)c«;,,-., 2 Dowl.

I')
HiMs V. Frrn.rK, S Dowl. 779

I
jitrhaps, under certain eircuni-

pevs, tins niifjlit he deemed a
Jiieut excuse: lIi;i,Kirnf/h v
^".SSc.X K. M'i. See^'/W/.„;
F"";", 2 Jur„ N. S. -.m. Ex
pw the imity agi.inst wlioni the

award was inad(,' was ill

9n^/^ t"".? y,-
^'''"' '" <^-'- B. 429;

<
r>. & D. 102; 2(i L. J., Q. B 8.S ^

:['''''"['"'';'' V. -//v/r,/^/, (i B. & ('

9oh ,JD. & L. 77;i, n. („) : nLn-d
1- hiii'J'lm, 1 B. C. Ren p» • i -,

I;- .T., (J. B 2(i9: y/.;.}.,;,,,/;/; V
//,r/,,v.r,: B. .tP.2tl: K,;,Hnrk
^..^'"'''/-^'^(^m: 4 D. ilt.
-'-' '^'" V. CW/7,v, 2 Dowl. 21.-,-
IhoHisoi, V. dn,uU,,i., 1(1 Mo,)iv, 1 10 •

hr^iuuhls V /.v/!v,r, ,-, D„„.l. (!,S2-Aln,h,,y. /•;„/,-//,„./,
-I Dowl. ,-)4.

I, Vu
""!'"'">''' V. I'lullip.s. 1 X ,t

4.i6. Allnd,,/ V. ProiulM.; 4 Dowl.
c ;/"-"' ^'' -'''''' s"Pra: /,v,„/ v

; V ""^•. '.""^^'- =*'^- ''''' Vol. 1, ,:

JiuHiiocI,- and J/,/r/iti, 3 Q b D
Ki; 40 L J., Q. B. .Wl

29.): Jlne ,[. Mmlknis v. Jlur)„r '!

N. ^ P. ;m4
;
s A. ,s:E. 23^7 ;;;:;/'

i.^. J., I'.x. 27.
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Fabt XVIII.

When pro-

ceecliugs

Btayed.

Application,

how made.

The notice of

motion.

Order should

be drnw-n up
on reading

award.

Arlitration hy Consent,

availablo in ansM-er to an application for an attacliiaont for

nhovino- it, can be taken advantage ot [U).

An application cannot be made to sot aside an award n

respectiJfa canse, pending an order staying all fui'ther proceed,

until security for costs is given (c).

p 1379 " No motion or application for a rule nisi or order o s

?ause shall hereafter be made in any action, or (a) to set a

iS or enforce an award, or (b) for attachment, or (c) to an

h^ma crs in an affidavit, or (d) to strike oft the rolls, or (o) ag;

a shoiiff to pay money levied under an execution.

Under thfs I'ule the application to set aside or remit an a,

must in all cases bo made on notice of motion Letme guim

Zice of motion, if the submission is not by rule c,r ord

C?m-t, it must be made a rule of Court m the manner pointed

"tli'aiplfcSm should be made to the Division by which the

making the submission a rule of Court, or the order ot rele

'''S;tlw mllSmust state in general terms the grou,

*\Ts'tSc{int to state a general head of objection, a«

good grounds (</)" or as "misapprehension of the tmn.s c

fefereSco," or ''that the arbitrator has exceeded his authont;

<"
hat the award is uncertain," or "not hnal (A) or '•tk,

arbitrator has not awarded on all inatters referred to h.m

the Uko. The order if made, should he drawn up on n<uh.

award itself, or a copy of it {j ). Whore a rule nisi was dra,

o lading the oxidant and paper wriUn,, annexed, whi.h ,

iactTcon- of the award, but was not sta ed to be so tie

IpUI that the rule was bad and could not be amended (A);

woid have been good if the affidavit had stated that the

Sing was a copy of the award (/) A rule msi to sot as.

sec Dxini v. Wnfltcrs, 1 Dowl

C'2C : Stfipli'K V. 7/",v, 1 1). k

i:j L. J., Q. B. (SO: l!m(M

Arnold, a B. i: C. (WO; 9 1

651) : Oral/ v. In'f, « UowU
(n) Mi'rciery.J''Ppirell,\{

.OS- 51 L. J., Ch. G;i; 45 L.'

30 W. K. 228.

(/() Boodle V. Dnvif.t, 4 N

788 : aray v. L''"J\ 8 Dov

Stnjilen V. Ilni/, 1 1). & L.

L. .T.,Q. B. 00.

(i) Onii/ V. Laif, 8 Dowl.

(/) ^Sherry v. Ol.r, li l)o\

1 il. k W. 110: Fricc v. J

Dowl. 73: JUnioii v. Ma

Dowl. 597 : Cariniihud v. h

H. & W. 120, n.: ihivisy.l

L. J., Q. B. 131.

(/,) tilicrrti V. ()l>-i\ supra.

(I) riatt 'v. 'l,dl, 2 M. is.

Jl,„pr^,;:! v. I'/lilltpS. \ ^. i

6 Ad. & E. 119: Ilaickts

9 Jur. 451.

(A) Dort d. Madkins v. Uoriier,

supra. See post, p. 1658.

(A Badham v. /Jrt(///OH(, 1 Ex. hl\.

(d) See Claphnm v. Hiy/i'i»i, 7

Moore, 403; 1 Bing. 87 : A»-^»; v.

Modysox, 3 Moore, 64 ; 8 faunt <33

te) III re Lomnx's ArbttrnUoii, 42

T T 391

in ByB.ofS. C, Ord.LII.r.4,

" Every notice of motion to set aside,

remit, or enforce an =iward or for

attachment, or to strike off the ro Is

shall state in general terms the

grounds of the appication: and

where any such motion is founded

on evidence by ailidavit a copy of

anv affidavit intended to bo used

shin be served w.tli the "ohoe of

motion." Cp.thetormerru c, 11. 109,

II T 1853: Alleidiy v. FrmidUick,

4 bnwl 54. As to a defective state-

niout of the objection iii Hn'. notice

being helped by the affidavits direct-

iiig attention to the particular point.



Ion ly Consent.

)pli cation for an attacliiiiont for dis-

utagoof(/<).

mado to set aside an award miJe

1 order staying all fui-ther pruceodings,

m(c).

3y R. of S. C, Ord. LIT. r. 2 (ai/f;,

.ication for a rule nisi or order to show

do in any action, or (a) to set aside,

n- (b) for attachment, or (e) to aiiwer

• (d) to strike off the rolls, or (o) ugaiu^t

I under an execution."

cation to set aside or remit an award,

1 notice of motion. Boforu givin;. the
i

ibmission is not by rule or ordur oi

le of Court in the manner pointed out,

mado to the Division by which the order

ule of Court, or the order of reference

it state in general terms tho grounds olj

e a general head of objection, as "oil

'misapprehension of the terms of tlej

bitrator has exceeded his authority," orl

ain," or "not fiiral" (A), or "thattLel

Lon all matters referred to him" ;i;, orl

,de, shunid he drawn uj) on ri'iuliti'jm

(/). Whore a rulo nisi was ihawiuipl

1 jiapcr writiwj annexed, which rat

but -was not stated to bo so, the I'ocrt

I and could not bo amended (A); ktil

the affidavit had stated that thepapeil

award (/). A rulo nisi to set aside ai

orncr,

<.. 82-t.

am, 7

kas V.

t. 733.

ion, 42

:i. r.4,

t aside,

or for

e rolls,

lis the

; and,
oundcd
:opy of

le used
)tico of

K. 109,

iKtUock,

state

-

; notice

1 direct-

.r point.

see BiDin v. Wnrllm, 1 Dowl,,X,S

C2G : Staplcn v. 7/"//, 1 1). &L.ni

13 L. J.,Q. B. (>0: RmiMknn

Arnold, (> B. A: C. (1'29; 9D.il

55() : Until v. Lmf, W Uowl.iW,

(q) Mi'reier v. r,ppirdU WCkl

,58: 51 L. J.,Ch. 03; 45L.T.C"

SOW. H. 228.

(/i) Boodle V. J)(iries, 4 >, iJ

788 : Oraij v. Li'uf. 8 Dowl.

Sttiples V. Hail, 1 1). & L. Ill;

L. J., Q. B. 00.

(i) Grnij V. I.aif, 8 Dowl. 6)1,

(/) Sherri/ v. Oh', 3 DoffUl

1 I'l. & W.' 119: Price v./wt,!

Dowl. 73: liarUm v. html
Dowl. 597 : Caniiiilnu'l v. i/ii»!ir,J

H <fe W. 120, n.: Jhivis \. Fdl^

L. J., Q. B. 131.

(/,) S/iirn/ V. Ob, supra.

U) I'latt v. 'IhU, i M, ic m
Ilnpr.ird V. VhUUps. 1 N.iP'J

6 Ad. & E. 119: lltndaf.^

OJur. 4.')1.

Setting aside the A ward.

an-anl whitli iiad not boon taken im nr, +1,., i ,,

ti... three arbitrators had .n o it tiS out f'"''

h^- ^^''l*^"
°"* "^ '"'' CXXXVI.

o,mmur.ieatiug with hi,„, w^lLS ^dt^'^f u"»
^^*^ "^'^^'^- ^^ =•

tliea«ard or a copy „f it J) 1 '
f.J

'
f'i','*

*^° production of

Co.iit(.'0-
^ "" '^"'" "^'^'^ing tho submission a rulo of

The notice of motion to set nsidn flm n„, it. ,

,

on tho arbitrators (o).
"^° ^^° '^^ '''"'l should not be served

.loopy of any allidavit intended to l.o i,c.„,i 4.x. i

a,,ifati,m must bo .orvod wiSi^o"iJh JoJ^tb^ T"^ '' '

When there is m, cans,, ia Court fli,, ffi i -^ W •'•,

,

intituk..! in tho Hidi C..,n.^ -,f
i•^,^^''^"''^^lt A»W "nly 1

the Affidavit in
l5!ipi)01-t of.

intituk'd i.i tho lligirCoui.rornwt;'''''
'^".^''^^it should only be

.hi.h the aj.plicati.m is ulj^ n!r '"A'^
"' *^° ^^^™ in

shoiikihe an allidavit by on'o oV AV^..r .•°''''°^?^''3' ^hat there
award, of its oxocution (r). An JuL-S^^^^^^^^^ ^o the
award to bo a true copV uocmI nS s ,, T'll?^ '"^ ''"W «^ ^he
compared with tho oriiju , aw'i M \

that the copy has been
that the paper writing p ,1S 11" .ln\" ''^'^T^ ^^^^^ ^^ated

Ipersoually i/.to tho luuul.s o o do ononf
"''''"'^ ^^' "'*^ arbitrator

la. hehl .sullieiont prima faj o eS eo t'^^t'3 °* -^ '^^^''"''l'

Icopv of tlio award (/). And tho sa.nn i^.. ii , '^^ ^.-ntiiig was a
Itatedthut the paper writi.'Mnoxod I!

'^ 7^"™, *^^ '^^J'^vit

lelieved, a true Vopy (th aw^.^Vff
"''{'""'''^'^^'l-''^ deponent

Lvedwitli tho sane\y tlo'sSS; t ^^'^'^T^
^^""'"'^ ^'^'^

amotion to sot aside .m awa '^^^^^^ «'d«("). On
|)!oadin:(siutl.eacti(.n, tlu,i,S„Js% nnl5 r '^^^'^^ "^ ^ho
I'uart hv aliulavit (,r). AVlu m o nlW-f "

" -""^^* '"^^'"'"^ ^^^
ia. not deeide.! on s..,no oV ho rn?f,°,

'',?'''' J^^V* "lo arbitrator

Joukichstinetlvsh..wthat;U:S^
rbhrauu and have n.tt^ltCiZ ^^'^^ftf'^'^ /'-

fste.!;;i;t/;;:Sj,s^^^ -^-i. the ,_,,,^^,,
|j'.rt.ous („}. If the application was vfiloTf': r

°^'^'^!"''-''* ^''''^ '^^^'^^^
'

' ""ly -metin.os be m ow! f;^
''' ^""^'^ Hlipmform,

,. \.' rr'"'"'""ii was roiusorl
'.'apphcation may .sometimos bo renewed (h).

)
lliiHo,, V. Mi'ad, 24 L. J., Ex.

>) See Brnwn v. Volliivr, 20 L J

U;!?B.ra''"'''
''' ^'"''' ^' ''''''

'"^

h) itmlrji V. Sim/mn, L. K Ifi
l.22G:4i!L.,r., C'h. 7;i.)

"•' ^"

I^I^.Soe ()r,l. 1,11. r. .,, ,^„^„^

|f) %Aoi,/ V. y;„n',sD/,, <) Dowl.

Ili'u-hjard V. 6Vor/;-,«, 2 D. & L

23?
^'""^ ^' ^"*«". 1 D. & L.

1 1

9
'^

^^"^"''"•'' ^- ^'''' 'V/'7^s, 6 A. & E.

{>) Allen V. Xortv, 4 Q. B 06See !,herr,, v. OXv, ;j Dowl 349

:

^|^^'*.v.y«y,5Biug:281;2M.&P;

(,'/) Hancock v. ifm/c li T,,,.
1030, B C

^u(«(, 10 jur.

(") Cd.nnic'--'- " »^.
"•

M. 20;).

{!>) Shcr
H. &W. lib. See

''"'ily.Hunchcn^Z'^. &
ril ^.Oke, 3 Dowl. 361 ; 1

ante, p. HOO.
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Costs of appli-

cation.

Costs ot' iirst

trial.

Iloferriiifj

back matters
to arbitrator.

(Jdsts of Applicntiun.']—lu general, whore the Court ri'fus

application to sot aside un awanl, they will do so witli oosl

but sometimes they will do so without costs {(I).

Where a cause was rolorrcd at the trial, and tho award tlio

was afterwards sot aside, and tho cause tried aj^ain, it was '.

that tho party ultimately succeeding was not entitled to the

of the first trial (t).

Be/erring h'ick .Vatters to Arhitriitor.']—Wo have seen, anif, p. ]

that as soon as tho arbitrator has made his award, ho is I'm

olficio, and cannot afterwards alter it in any material part, ui

tho parties consent to his doing so; and before tho Com. Lair ,

Act, 18o4, with(jut such consent the Court had no power to i

tho matter back to him to do so (/ ). As wo have soon, (iiiti\ ]>, l

it is tho practice to insert a clause in the submission, omihiiiji

Court or a Judge, in case of any dispute as to tho validity ni

award, to remit tho matters referred back to tho arbitrator, I'u;

purpose of curing the defect.

By Com. L>iii< Proc. Act, 18o4, s. 8, " In any case where refer

.shall bo made to arbitration as aforesaid (7) tho Court or a Ji

shall have ])owor at any time, and from time to time, to remit

matters referred, or any or eitlior of them, to the recousideni

and ro-dotermination of the .said arbitrator, upon such terms 1

costs and otherwise, as to the said Court or Judge may seem pro[

This section only empowers the Court or Judge to remit the ma
referred to tho reconsideration of the arbitrator iu eases wl

before that Act, the Court might have remitted them if the sub

sion had contained a clause empowering tho Court to do sc

Where the plaintilt' was described by a wrong christian name ii

award, tho Court sent it back to the arbitrator for correeti(jii u

such a clause (/). A cause was referred to a Master; at the a

tration it was admitted that something was (bie to the jjlain

the Master certified that nothing was due ; it was admitteil 0:

hands and stated by tho Master that ho had made a mistake;

defendant, however, objected to the matter going back to ihea

trator : it was held, that the Court had power, and ought tu sei

back (/i'). In one case, whore a letter alleged to have been wri

by oiiO of tho jjarties to the reference was discovered after the a?

was made, which the arbitratf)r swore would have mateii

affected his decision, tho Court under such a claus(> sent back

matters referred for reconsideration (/). Where a lett(n'-bonk, 1

taiuiug copies of letters which had been adduced iu evidence be

(c) See Snook v. Hellyer, 2 Chit.

Eep. 43.

{d) llnchm V. Greviifcll, 6 Dowl.
2.50; 4 Biug. X. C. 103. But cp.

now drrcn v. U'rii/ht, and l-'icl// v.

Oiriit Xoctheru Ji. Co., ante, Vol. 1,

^'O-j 'jFond V J)itnc,in, 5 M. & W.
87. See Jlof d. lirivivn v. Mdri/mi, 4

M. & W. 171. See ante, p. IGOG.

(/) See roir/i v. Uopkina, 1 D. &
L, .SHI.

((/) See sect. 3, post, p. 1C61. This
seetion applies to references liy con-

sent : lie Morris, 6 E. & B. oS3

L. J., Q. B. 201: Wm-lmb
llusliiuitloi Local lloariJ, 48 L

0. P. 4")1, a case untlursMt.

!

the I'alilic Health Act, IS;.').

(//) Jtuilykiiison v. Firiiie.iC

X. S. ISO; 27 L. J., C. r. i]C:.

v. /loiri/eri' Socitiii, 'A Kay A: J,

(,) Jliiwcit V. (jlewcnh, 1 JI.

1044; HSc. X. E.Hol.
(/•) Fhiiin V. Mo/urtsdii, L. I

C. P. 32t ; 3S L. .T., (;. P. 'J 10.

(/) JSuriiiird v. U'uiKUi-iqhl.

M. kV. 4.').-); I'JL. J.,y. 13.42
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general, where the Court refuse aa

iwurd, they will do so with costs |f,

) without costs ('/).

1 at the trial, and the award tliemjii

i the cause tried again, it was kcLl,

iceeiUng was not entitled to the cost*

}iiirat<n\'\—Wo have seen, anti', p.l6:j>i,

)r has made his award, ho is iuiutus

:s alter it in any i.iaterial pai't, iinli.*,

ig so ; and before the Cum. Ltn: I'nr,

LJiit the Court had no power to remit

(/ ). As wo have seen, (tiiti\ p. imj,
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any dispute as to the validity oi t!ic

•el'erred back to the arbitrator, iur tljs

>o4, s. 8, " In any case whore roferenc*

as aforesaid {;/) the Court or a iMf
i, and from time to time, to rwiiit th.'

ither of them, to the recoiisiJoi'ntloa

said arbitrator, upon such tt'ruis ii- to

said Court or Judge may si;eiii piopoi,"

be Court or Judge to remit the matters

ion of the arbitrator in cases where,

ght have remitted them if tho siibmis-

) empowering the Court to do mji\

•ibed bj' a wrong christian nauie in the

t to the arbitrator for correction un'ler

'as referred to a Master ; at the nAi-

: something was due to the plaiutiif;

;hing was due ; it was admitted on all

iter that he had made a mistake; tlie

1 to tlu! matter going back to ihe arli-

Court had power, and ought ton'mlit

a letter alleged to have been writtfii

eferonco was discovered after the awari

itrator swore would have iiiaterially

xrt under such a clause scut batk the
j

oration (/). Where a letter-book, con-

ih had been adduced in eviilenco before I

;hit.

5Wl.

CI).

I V.

1.1,

'). &

this
:ou-

Bout: Jie Jfon-i.s, G E. & B. o.'^S;:)

L. J., Q. B. 2(il : ]l'<nU-U v.

lldsliiHjiloi Local liodrd, 48 L. J„ I

C. P, 'i")l, a case under sect, N)ol

tho I'aldic Ileiilth Act, is:.),

{Ji) Jlui!ijkhi.\uH V. /'iCMd'. 3C. B„

X. ,S. KS9; 27 L. J., C. V.m-.Ki
V. linii-iiers' Surir/i/, |{ Kav i J. *

(0 iluintt V. C7^«,7/i/s,"7M. i-l},

1014; SkSc, \. K, «.')I.

(/') Fhiiin V. Utiliiiisiin, L. E., (|

C. P. S-24; MSL. .T., (", P, 2t0,

(/) Ihirniii-il \. ]]\{fMi:)-Hjhl.\\,.

M. kV. I.m; 19L. J.,alJ.J-3

an arbitrator and marker! Jitt >!,•,„ „ i

case, left in his ha.rds ia ofde^th .Vhfl^^^'T;
^* '}' ^^"^^ ^^ ^^0

award, refer t,, the copies so aldua i

"
,T^ \ ' ^*''?."^"^"'^ ^^^

a letter contained in tlie book wh .'h

i-^l^'ed to a c.,j,v of
havin„" been adduced in evidence Hur 1^""*^ ^'''''^ '""'kt.l as
.honld bo referred back to tt arb t -ator"' '^"T^^'^'^^^^

'^'^ -''^^

against whom the letter compla ned o La, 1

""'"' *^"* -'^^ P^''tv
an opportunity of oxplaining^its contents 1

'"
l^'^^.l might havo

the award (m). In oL case\£ i a ti w.s v T'*"?'
^"^'^ "^''^o

arbitrator in favour of the part IknnV ^'l^.'-'^'^J, 'ack to tho
award (,.). An award will no b?.e

^^' "1^' the validity of tho
the arbitrator has imulo a mistake in le 1"^./"^. ^"

T""'"*^
^'"^*

his award is ba.sed, unless he hiniscU ., 1
^ / I''"'"l'lo "n which

.o^,;,inwbichcasetheawarXiy£^i,tter"r'' ^" ^^'^ ^'^"^
An a],]dication to remit m'ltto « f,> .""^'^(i"

nn notice of niotion S^wL ^^^
^/'"'"•'^^['•'^tor must be made

the application is rn^'l^^Xl'^J^l^^^^^^^^ on which
bo used on the motionVinust i ^I v i " u 1'

'"'' "'^^'"''^'' ^"
mav

.,/]
be entertained at any time u t V, ,

*^'\ ""^^^'^
l'^)" -It

withm tlio same time us an a, , lic'i ,, h ^^'-''''.V^^""^^'
'^^ in^^Io

Where the submission c.-ntainilFa cbuHe
''.)"?'" ^lie award («).

:

any application being made to tho CouVt nn t)
'

i"'
^^"^ '-"''''"t "*'

award," tho Court uuglit remit thnTff "" '"^'•''''^* ""^ the .said
it was held, that an app icSn ^n- a n' ^T^ *" ^^^'^ '^^^trator
under the award was\in a

'
Hca ion n,wl"^

P'^'ment of money
!
awanlwuthin the above cla,;^,^e('.)'^ °" ^^« ""^'^^^^^ ^^ the said

Y^^^^^ .-nd that

.;1
the matters in difference, the tVnuoiw ''T^'^'''^

"'' '^"°
that effect in the Bubmi.ssion - th' t fbn f.

'
""''"' "^ ^''^^se to

remitted back to the arbit ator f.u s

^;,""^'«, referred, &c., be
determination"; it was held th.f < 'f.«"«"lerati(m and re-
hear evidence temlered by one o tt nrt/

"^'''"'"':- ^"^ ^"""^l to
m dilference, which had cZ 1,, th kf 'Tr^'"^' '^'^ "^^"ers

|«.ice the making of the o,i >i ,i ,1 ^''IT^^'''^^'
"*' that party

arbitratoruothavmgformall!\S;'^^^''^^^^^ i^ut wherJ th?
[stated, the Court diix^cted the' awari t ?, . i'^'" Z^"'

"" ''^''^"""t
r-ected m this particular: i^^^ t^ tS Jhl^lS -iS/^.^^

^\ lien applica-
tion to be
made.

Course to be
pursued on
refereuco
back.

m. (miell V. (Irowcott, 13 C B

I .«) AW/«/v.7V,,v>,2lL.J.,E.x-.

|';W«*, 33 L. T. 507.
re Ih

•'fiEq. 429, V-C G
f?) Old. LII. r, 2, auto,

^'f'y
2i. Co., L. & p;

^
(>jOrd.LII. r. 4, ante, P.1C4G,

W Id.

i!i'i.i'">-
I "//'yM. Co., L.iC,

^ T li 781 Ji f",7 ^- ^'"P'">-<U

A48
;

J.af/,

p. ICIG.
(•') ^'^ck(,|l;

•? L- J-. Q. B.'3;

"'". 1 L., Ai.

//

19.

549; 6 Q. B. 616; U L. j:

<in-<ii, 2D. &L.
Q. B.
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Amended
award.

Costs of refer

euce back.

Second taxa-

tion.

Arlitrativ7i by Comeni,

nof bound to re-hear the case {,/). Nor in such a case would it

•..ocessary for the arbitrator to t;ivo any notice to tlio ixirtios

attend him{z). Where the principal matter re orro.l l,;ak ,

contiueil to the prospective directions to the dofonJant relative t

weir to bo maintained by him, AV/c, J., .said, " It may \vfll iu

been that the arbitrator re([uired no further evidence or discnsM,

audit so, it wasn)t necessary to hear the parties again eitlar

the principal matter referred back or on tlio costs us inuiikMi

thereto
" (t). If an award is good as to three points, and bud as

one and is sent back to the arbitrator as tn that aloiuMt ^ot

that the arbitrator is functus officio as to the three and cimuotiil

his i udgment as to them [b). Where, after an award was loter

back as above, the arbitrator made a now award, copying vorW

the nart of the award not referred back, and awaitling alWh

the point sent back ; it was held that the course pursued i

correct (/>). An arbitrator, in making his award in lavournf

defendant, by mistake called him iJavid instead of Daniel;

awird having been sent back to him for amendment, ho wi

at the bottom of it the following certiiicato : "In pursuance.

rule of Court, I do hereby certify that this my award ou^'bttc

amended, by substituting the name of Daniel 1
.
tor liu iKum

David P. the name of David P. having been inserted tliemn

mistake iiistead of Daniel 1'.:" held a sufficient ameiuhuciit (c),

The amended award need not recite the order ivtcirm;;

matters back (d). As to the time within which the award mus

made in cases within the Com. Law Proc. Ad, 18J-1, s. U, see,,

^^'

Where the submission contemplates the possibility of an nrig

and supplementary award and gives the arbitrator disciotioi

power over the costs of the reference and award, and it is reiw

back to him to reconsider a prospective direction, and the

referring it back is silent as to costs, it seems that the clause in

submission as to costs gives the arbitrator power over the tosi

the second reference; tor the second reference is a pint ot

reference, or rather a continuance ot it (e). W hero an award, h

defective, is referred back by the Court to the arbitrator, who li

fresh evidence and makes a second award, the party entitled to

costs of the reference cannot charge the other with tlie whole oi

arbitrator's charges for the first award, but, it would seciu, onl

such of them as were useful for the second award (/ ). A\ here,

;

certain costs which the arbitrator by his award had directed

defendant to pay had been taxed, the award wils as to one

of it, referred back to the arbitrat(>r, it was held, that a sei

(») JUrd V. I'enrire, 6 M. & W.
754 : Ex p. Huntley, 22 L. J., Q. B.

'['•) llowett V. ntcmcnt^, 1 C. B.

108- 8 So. N. R. 851: Bulcr v.

llunUr, 16 M. & W 672: /(^ :|Y«';m-.

6 E. Ac B. 3S3 ; 2o L. J., Q. B. 201

.

Alining V. Hartley, 27 L. J., bx.

145.

f(A Johnson v. Lalham, 2 L. M.

& P 205 ; 20 L. J., Q. B. 236. See

Baker v. Hunter, 16 M. & W. 0(3;

16 L. J., Ex. 203.

(4) Johnson v. L(ilham,1^\

Q. B. 236, per Erh, J.

(r) Ihirhs v. I'ratt, 1" C.B,

25L. J.,U. P. 71.

{<l) lliikn- V. Jdniter, IGJI.

673: lOL.J., Ex. 203.

(() Johnson V. I.iilliinn, 201

Q. B. 236, per Erie, J. See J

V. M'Lccut, 2 El. & El. 946.

(/) Blair V. /ow.i, 6 Ex. in

L. ;r., Ex. 295.
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[i/). Nor in such a case xvnuld it !,o

(j givo any notice to tlio parties ti

)rincipal matter referred lnuli w,;-

ections to the defendant relatiV'tna

1, iiV/c, J., i^aid, "It may well liTO

ed no further evidence or discussion;

to hear the parties again eitlav on

back or on the costs as inciili'i,tal

50od as to three points, and baiKisto

'rbitrator as to that ak)ne, it soonis

)tUcio as to the three and caniuit iiIUt

Where, after an award was rolViiiil

made a now award, copying verliutim

I'crred back, and awarding alVu-iioi;

held that the course pursufd was

I making his award in favour of ih-

I him IJavid instead of ] )auiol ; the

;k to him for amendment, ho wriit>

ving certificate: "In piU'suaiicoMfa

ftify that this my award ouglitto!.!

3 name of Daniel V, for tliu iKiim- li

1 r. having been inserted tlierwn by

" held a sutRcieut amendment (c).

I not recite the order rrforriiij; the

time -within which the awardimistlie

I. Law Froc, Act, 18j-1, s. Ij, sfMi/if?,

templates the possibility of an original

nd gives the arbitrator discretinnary

•eferenco and award, and it is rofirrcll

a prospective directiim, and the rule

to costs, it seems that the clause in tte

the arbitrator power over the costs oi

he second reference is a part of tie

lanco of it (c). Whore an award, being

,• the Court to the arbitrator, who hats

iec(rad award, the party entitled to tte

charge the other with the whole ot'tk

irst award, but, it would seem, only to I

for the second award {/). AVliero, alter

itrator by his award had directed tie

taxed, the award was, as to one part

arbitratc^r, it was held, that a a^cond

He/erring Matters had- to Arlitrator.
1651

: W.
i.B.

). B.
t>' V.

orris,

•201:

,
Ex.

:.. M.
See

073;

10 L. J., Ex. 203.

(i) Johnson v. Latham, lUll,

Q. B. 230, per Erh; J.

(r) Itarii's v. /V««, 1" C.B.1SJ:|

25L. J.,C. P. 71.

(,0 n<(l'rr V. J[in,tn;Vi'&.kt\

073; 10 L. J., Ex. 203.

((•) JohnsiiH V. I.iilhi'M. 2011,1

Q. 1!. 230, nor Eric, J. See J/'&|

V. McLean, 2 Ei. Ik El. 946.

(/) lilair V. /oH«s, 6Ex."(

L. i".,Ex. 295.

taxahnnot costs after the miikin(»f>f +1,..

-ary(y).
"^ ""^ *^° "O'^ 'i^'ard was neces- Ch. CXXXVI.

Sect. VIII.-EN.vonciNG Performance of the Awarb.
PAGK

B[i Order and Execution 1 65

1

j
Bij Jitdyment and Execution . . 1653

^Bi/ Atlachmtt I654
iriifi-e Verdict takoi at the
^""' 1059

^f'f'o-cAward directs Possession

of Lai Uo be given up ..,,

By Action

PAGE

I60O

1001

I
Wlicr'5 the submission was made bv fn,is:n„<- •<. 1

by action [h). Where it can he made Li ordS- .'f'cour?'^ r^T'^\inm,k, p. \m), the successful nartv , ,nv ^nf IV^
^'''' .*° ^'^^^h

[of the award by order and cxeAffi Performance
lauorder which provides foi luSmnf Li '' *^' ^;°*'''^'"^'=e is by
jk; entorced by /udgment." Avt^; atrc ct^hLT w^^^ T'''''^

ijnaehnrent. Wewill nownoSI^tJ^i^^^XJ^^SScS^

,
^^ijOnkr and Execution. 1—W\\p,ne^-Pcy^ i-\.., . .

{f Court or has been mad;-^ so ..^rjrn 1094wf''°" ^'^ ''^''' ^^ "-^^ --^
liiforeed bv ol)taining an order iVf'l,!; ^i " -^^ ''^'"^'^ ^lay bo execution.

elerencc is by an order which ti,v>,.; 7
"> "•Y^C}ilion. \\ hen the

fi,'ued,an order to enforce the aSt> Judgment may be
t.v bo sigrred at once Ce^J^^vlT^s] "^'^^'^^'^'^'^^J' -« Judgment

1(0 9 & low. .3, c. 15 s 1 „nt» <-' ^^'"'''''"•^*' "" J-'orrrst, 19 Cli I)'
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unless, indeed, aa is Bomotime.s tho cuso, that order provides («

hciii" nuido II nilo oi' Court. . ,

h is soutiht t,. e,.f.,r.e tluM'^.yn.ent ot costs and th.« un..,

„fthemisnotnientinn..d in <'u3 award, they slioud ^^^ tux.l ,

the Uoeatur for tho san.o obiained. A eol.y ot tlie rule ,,;,k,

t e s bmissu..! a rule ot Court, of tho allocatur, ^vh.re tb,.,.

,me nd of tho a^va^l. must he served upon the party rc-imi

to d< the act. If the i-arty on Ixan^' served re, imro to see

'

ori^nals, ho should he shown the san>e It there have lo.u o

Jia 'enents ot the tin.e tor making the a^vard serve u uol

,i sul fact, and that the award ^vas n.ade ^v.thm the onlar

toe. At tiH. time ot the above service being etlccted.mT

wr t en demand ot pertorniance of the award. A peis. nal s,,,

and "n nd is in f^-eneral re-iuisite but m some cases, a. n..,,ho

; .. l(i.>(i. l.ersonal service nu.y be .hs,.ens,.l with An a luh

f' ';,,,,.t o the ai.plication must be made. It should he lufit.im "UPI"!'^
;

]]' 1 '
, , ^^,; It ^h„uhl show that tliu iw

Sr SVbe ^nlilexJd^or'exhibite.l to the allidavij. .. .1

ew te.l; that the ..dargements, if any. wore duly made tlmt

award was nuule within the enlarj,'ed time; hat there has 1,my.

serv e of the documents above mentioned ;
that d.'iuana „f

j

forn ince of the award was duly made ;
the pertormanco oi

c^iu t^^nsirecedent, and snch other facts as xnay be necessa.;

s i-. V the^^^ the applicant's entitled to issue xec,

as iravod for. The application, except umhn' very specu.l emi

HtaKl'is made to V Master at Chambers on summons.

sui mOns should be personally served, hut m some cases tins

;

lT Wnscd with {nute, p. i)49). If the appliea i.ni is m;. . to

Court it must bo on notice of motion, which must .tate

grounds on which it is made(.0. ^"^^^^ ^?'^^' ,\ "'"fr "; ^''iT 'li'

anv atlidavit intended to be used!**), ihe Mast.'i, it s.t

that the rhdit to relief has arisen according to the terms ol

1 bmiScm and award, will make the order,, or may dnnt

any sue or ciuestion necessary for the determination o tho n

of the parties be tried in any of the ways m which qut.l

iri-^in"' in an action may he tried.

NVheii the award is tor payment of a sum o money >he Miim

shoul sk for an order that the party against ^vl>em i is >o„,

enl ice the award do forthwith pay to the applicant the «nd

,.V to fhe award (ol. The order lor payment el iiiciu

P: e'ot lu^ii^irHiil only be made when lorn.erlv an a„

^
f ,vniil,l have h.TU granted tor its non-]iayiuent ( /-;.

S : .t he made it it is doubtful whether the award .,.

onej/) It seems it is not necessary that the award should

(,„) Old. LIT. r. 2, ante, p. 1046.

This renders the decision m Lc

f/nl/ips ami Gill, 1 Q. B. D. (8,

obsolete. ipir
(;,) Ord. LII. r. 4, ante, p. 1G4C,

"• Wkce the fom, Cldt. r 12th ed

\i<;-,l See Joi'fi V. (/ (//'»"'•>•, 11

A. & E. !:•">: V,'»7,rr)(/4' v./W-r.s(/»,

I Dowl., N. S. 52, per I'arkc, B.:

Jones V. IVilliams, 8 M. & ^^

9 Dowl. 702: l>oe v.AmiH.i

\V. o(.r); 1 Do\vl.,\.S.23.

( ii) Cirstrick V. y/nn-isw, 1

& ]. 721; 20 L. J., C. P.;

Jjihif!, 13C. B. 270. As tow

utt.iclimcnt will be graiited, se

10.34

^"
y C. B. iShuiiKon Ji. f'o.,
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tho case, that order proviilus fur its

It! ]iiiyiiii'iit of costs, and tln^ an. nu.'

lu award, they should ho tux^'il, „,,i

Mined. A coiiy of thu rulf iiwki;.;

irt, of tho allocatur, wluTo there i<

ho Rcrvt'd upon tho inirty rc'(|uiiiil

on hi.'in^,' .strvod ro(iuiro to ,siu tL"

tho sanio. If thoro have Icon any

making tho award, servo a ueti.,)

ward was niado within tho culur.'i.il

bovo sorvico boing oiToctiHl, kivi,. :i

iw of tho award. A 1K'H( nul serviie

lisito, but in sonio casott, isn lucntini.f.l

may ho disi)cnsod with. An ulliiluv;;

must h(! made. It should be iutiiiil-1

1 j(). It should show that Mio invwi,

oxhihited to tho allidavit, wiis linly

nts, if any, woro duly mado ; tliuttlw

dargod tinio; that there has been ;iil>

DVo niontionod ;
that deniaiul df 1,1.

duly mado ; tho pcrhirnianco ot all

ill other facts as may bo necessa.yti,

p]dieant 's ontltlod to issue cxeciitim

on, oxooi.t under very special mmt-

tor at L'lianihcrs on sumuious. It

ly served, hut in some cases this ii;jy

49). If tho apidication is iiKuletulL;

of motion, which must .>tate tt..

{ill), with which must he serywliui.jiy

bo usod(»i)- 'i'li" Master, if sati-he!

arisen according to tho terms ui tb

.
make tho order, or nuiv dimt that

iry for tho determination of tliu rylits

ai'iy oi the ways in which (luestiots

trit'd.

^•nient of a sum ol money -lie MUiimiffi

the party against whom it is t^ouphtlo

ith pay to tho a])plieant the siiil m
Th(j order for payment of iiumrt-

m

only bo mado wdien 'formerly 1111 atel-

inted for its uon-]iaynient ( /v >iA\

is douhtfnl whether the award isa.-^-i

;
necessary that tho award slioiikl crto

lG-46.

Q J!c

D. 78,

I&IG,

th rd.

(,.v, U
'< rsoii,

c: B.

;

Jon,:s V. iniliam, 8 M. k W.^S:

9 Dowl. 702: Hoe v. J /»','/.!> Jls I

yV.M<i>\ 1 Dowl., N. t^. M. I

( ij) Cirsirick V. Jliirrifiiii, 1 HI
& 1'. 721; 20 L. J., C. P. o6:J|

lahif/, 13C. B. 270. As to Anal

attachracut will bo grauted, see ic4l

ShuiiiioH R. <'o., t. B. -:*'.

/:ii/,irchi;/ Prr/nriinnirp of Awnrd.

lamuiT, mi, ot a certain sum, •• with i.ltorost," it was held l
imlei' that award, tho ])IauitilV oould 1 ovor no inh, ,. V '

.u[)s^.,,i,eutlv to tho 2,} hof JaniiirVr iTn , i''"'''!'""

pay nloa..y under an award sS ^ S; Co . E'llo h : '"'f
''

,.;.jthoawa./tlJ.ourtw^i?-;.^

.akoit par. of tho order that li::: 'It,;! ^.H;: £^-->;Jo

ment"'"'
""'

'

'"'
^" ''^'-"I'-tho remedy bj- attS

Thu onlor rnay bo enforced bv oxocntion in ^^,c. =„.
a judgmout. (.4 ante, p. VMii)

°''°'^*'°" "^ ^*^° ^amo manner as

j
J!£^^::^ui^zz:tz::: s;.-:s

-" -. other or

t,a,hit..ation by consent, tl.o us.S f";,.l!r;r:!;:;::: S;:::^^;: 'JJ^]uiile.ss restrained by any onUir of tho Ili.^h C.iirf V.V I ); I
ianr J ml,., thereof the party or parties in whoso favour tl, 'i

,• ^rdshal ho made, sha bo at hborty, within a lindted nunil.or L
ns,K,l>y tenrteen, alter service of a copy of tin. ,uvar.l on the I ic 0^lerau'ent ot tho other i)artv, to s 'rn fin'il i,i,i,„„.. t

•
^oueitor

lith tl. award, and f,i all ;osts 'tiiatt'ln^STav '^
lumlei' tho order ot refereneo and iiu(hT the .,«.., ,.,1 / •-' ""Cfl tx>k costs of the iudgmoiit. .When "Eo or^r o^ r fcrSSconSthis nr.n sum .ir elinwo fl,n i,,.i j. ._ ,

.'^'"-'i-iicu contains

Uh. cxxxvi.

By judgment.

similai clauso judgment cannot bo .signed on tho

ilii]i!iL'ate of

tho

fcontains this or

Iwanl.

When a verdict is taken .subject to a reference tho n,.l.if.„*
ng power to direct a verdict to bo entc™r?;r eftho. p^^^^^^^

judgment may be .signed on the award witliout any ordoi (^).^
^

'

J., 0. P. 142: Dielcmson v.
mi,p. 2 D. & L. (!.)7 : i;i m. & \v.
122: Itf Wiilkn-inid the Local Board
p lliH'hii/inm, rtO L. T. 207.
1(c) linker v. Cottiri//, 7 D. & L.

I, B. C.
: Iloimi v. Jl.jinii, ,31 L. J,,'

5 103. This was necessary, in
Nlm to obtain au attachment for
Ic nou-iiayment of the mouev. See
W, p. 16.54.

I(') /'"f d. Jfnoi/i/ V. Si/iiiir, 2
|pwl.,X. S. ;i27. See Cliiirclier v.
kiiiijer, 2 B. & .\d. 777.
(') Xirai/iif ntid Jiorill v White

Wi roiiHford. 31 L. ,T., Q, B. 2(;0:

^VsCH

v.llniloii, 2 D. & L

L. 07!); 18 L J., c. P. 209: 7V«,..«„
V. Arehholil II M. & \y. 108. As to
such personal service, &o. where au
attaehmrut was moved for, see in-st,
p. 1(..)0 As to dispensing with a
personal demand of the mouev where
Oie party was keef,ing out of tho
way, see Smith v. Tvoun, sunra

7 V
• ^^1 T- h ^- B- S8: Hare v.

C R'249
•

'^' I'- 392; 20 L. J.,

N.^S £''b" C
^^'""^'-"**^'

1 Dowl.,

V. /W^r (i Sc. N. It. 93G i

I'lttv. rro«;;, 7C. B. 757; G D. &

G.i : ed. p. 8;J0

) See the form, Chit. F. 12th

(;) //oz/rf v. Leuis, 2 Ex. D. 7;46 L. J., Ex. 81. See post, p. 16.59.
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By attach

uiuut.

'OOi

Part XVIII. Bi) Attaclmnit.l—yfhoro tlio Hubmission in by, or has been ma—
11 riilo of Court, mul a imrty wilfully disobeys tin' uwiinl,

Court (<») -.vill K''iiit iin uttaclunoiit aj,'aiiist hiiii (/'). Hut wl

the awiini is for tho paynumt <>f iiiouoy tbo Court will not, .siiux'

I)obtors Act, priiut iiu iiitai'biucnt, but tho party uiu.st bo jiriKo-

aRuinst uuih-r that Act {c). Tho payiuont of iiitcrost nccniiiii;

iiFtor tho award cannot bo cnt'orcwl by attactunont {il). if \\w pu

lias j)crforn\o(l tho award as far as is in his powor, tho Court t

not ^'rant an attachment (»')• Nor will thoy do so if it is ildubt

whethor tho award is a good oiio(/), nor unless all conditions

p

cedent on tho jiart of the party applyinp; f(ir tho attachnioiit hi

been performed (7). And an attachment will not bo Ki'iHiti'il, 1

less tho award ecintains a distinct order to do tho act. the (iiiiiss

of which forms tho ground of tho application. Tlicreruri', wli

an arbitrator found by his award that, on tho balance of accdur

the defendant had overpaid tho i)laintitt' a certain siiin, but (lidi

award that the jdaintilf was to repay it to defondant, tlioUi

would not grant an attachment against tho plaintilf \nv the in

payment of that sum(/0. And where an award directnl that

should pay whatever sums li. should bo compelled to pay in

spoctof a' certain ])ill of exchange, tho Court refused a rulo i

for an attachment against A. for non-payment of what ]{. sfa

ho had becji compelled to pay(/). Whore, in an action a^-ii

E. II. and W. T.. tho award purported to bo made m an net

against E. U. and E. T., and awarded that E. II. and E. T. shoi

pay a certain sum of money to tho plaintiff, tho Court rct'useil

grant an attachment (/c). An attachment would not be gnintod

not making a payment on a Sunday (/). Tho Court refused ;i r

for payment of money under an award where it ajjpoarod that

costs (unascertained) of proceedings in Chancery were payublo

the party against whom tho motion was made under tlio sa

award {in). Tho Court, in one case, under peculiar circuiustam

made absolute a rule for an attachment for non-payment of a si

awarded to tho wife of ono of tho parties, althougli it was swi

that the money had boon demanded and paid to her husband [u].

(a) See C. L. P. Act, 1851, s. 17,

ante, p. 1594.
.

(b) As to attachment in general.

Bee Ch. LXXXIII. „ ^, „
(c) Esdnile v. J isser, 1.3 Ch. D.

421- 41 L. T. 745: Uutchiiism v.

Ilartmont, W. N. 1877, 29. See

ante, p. 941

.

„ -„ -.

id) Chitrcher v. Stnn^er, 2 B. &
Ad- 777. „ ., ^ , „

(<;) nodiiigton v. Bathvard, 7 be.

733 ; 7 Dowl. 640.

(/) See Tattcrsa.ll v. Parkinson,

2 Ex 342.

(</)' Watson, 210: Standkyr. ITem-

ington, 2 Marsh. 270; 6 Taunt. 561.

As to what is not a couditinn precc-

(io«f aoo /)/)/> rl. Clarke v. !Stilirel/,

i'N.'& P. 701 ; 8 A. & E. 045.

(/t) Jle Seaward, 7 Dowl. 318:

Thornton v. Hornby, 1 Dowl. 237 ;

1 M. &S. 48; 8 Ding. 13. And
Scott V. JFilliams, 3 Dowl.

Hopkins V. Daru-x, 1 C. SI. k

846 : I'Alffcll V. IhiUimore, 3 I)i

634; 11 'Moore, 541: Re Lei, 3

& M. 860: Baker v. Cottril!,'!

L. 20. B. C. : Bonlaii v. Brett, 4

& M. 854.

(i) Graham V. n'Jrcif,^^.^
38.D, C. P. ; 6 0. B. 5:i7.'

(k) Lees V. Jfarflei/, 8 Dowl.

!

Varies v. Pratt, 10 C. B. 58i), wl

the defendant was (Icsoribeil k

•\VTong cliristian uamr.

(/) jroMttl V. Mil/a; 2 Sc. X,

103.

(»i) Lambe v. Jones, 9 C. B., S

478.
(h) TFi/nne v. Wi.'iint, 3 Sc. X

442; ID'owl., N. S. 723; 4M.i
253,
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3 Hiibmissiou \a by, or has boon mml-

y wilfully (lis()b<»ys tin' HWanl •;.,,

•hiTK^it apiiiist bim(/0. Hut nh.n

>t' iiioiioy tho Court will not, sjni./tlni

lent, but tho party must hv iiru(...,|,,[

bu payiiKMit of iiitorost nccniiii;' ,1;!,,

rood by attaohiuout (</). If tlm pirtv

iir ftM if< ii> bis powor, tlio ('.mrt wilj

Nor will thoy do so if it is ilouliti;,!

;io(/), nor uul(\ss all coiiilitiiiiisjiv.

ty appiyiiipf for tho attachment h;;',\>

iittachn'iciit will not bo uraut.'ij, im.

net order to do tho atit, thu onii^sioa

if tho ai)i)lii'ation. Tiiorffuri', ^(li,.r„

ird that, on tho biilanco of actounts,

o plaintitf a cortaiu Huni, but diih,
|

to ropay it to dofondant, tli(;(\ii;it

nt afjainst tho plaintilf l(ir the nu;,.

nd where an award diri'ett'd tlintA.

I. whouhl bo coniiiollc'd to pay in re-

banso, tho Court refused a rulo nisi

for non-payment of what 15. stateii

iy(/). Whore, in an action af,Min«t

purported to bo made in an actirni

awarded that l). II. and K T. .shwiM

to tho ])htintitf, tho Court rcfuscilto

attachment would not be u'runtod I'nr

iunduy (/). Tho Court refused a ruk

an award where it a])poaie(l tliiit ths

aedin^s iu Chancery were piiyablo to

motion was made under tlw sacie

10 case, under peculiar circunistances,

ttachmont for non-payment of asm
)f tho parties, althouji;h it wiis swora

anded and paid to her htisband («).

17,

ral,

D.
V.

See

. &

Sc.

soil,

rill-

)61.

ico-

ell,

18:

37;

1 M. &S. 48; 8 Ding. 13. And ifo

ficott V. Williams, 3 Dowl. oOS;

IFopkins V. J)aries, 1 C., M. i

846 : Edgcll v. IhtUimore, 3 liinj.

634; 11 Moore, 541: Re //«, 3.
\*

& M. 860: Baher v. 0)«cW, iR*
L. 20. n. C. : Do)il<iH v. Ihdt, 4 X,

& M. 8.")4.

(() Graham v. D'Jmi, G D. H.
38.1, C. P. ; 6 O. B. frM.'

(/) Lees V. Hnrtloi, 8 Dowl. SS3;

Davies V. Pratt, 16 C. B. .')»), wlim

tho (lefoudnnt was desoribeil br 1

1

wrong cliristian nnmo.

(/) Hohdill V. Miller, 2 Sc. X. E.

163.

(^m) Lambe v. Jones, 9 C. B., X.S.

478.
(h) JVi/nnev. 7n,'/)«c, 3 St. X.li]

442; ID'owl., N. S. 72.3: iM.ifif

253.

En/orvhiij l'evj\.r,niinrf nf Award

It .oemr that the attachment may bo npj.lied for before tho timo
)„,. chqwcd tor movi,,;, to .set asi,|„ the award (-0

Tii.> Court will not f;rant an attachment pondini? a motion,.,^y,.ide the award 0>): u„, ,„.,.,ii,.^, an aition on it^ ?
rulo lor an at achnmn w,,s. however, u.ade ub.soluteron tho
t..„as ol the phnnt.ll d.scont,„ui,.g his action and paying Jo

,, ,1 ,
• ,.,,. ,. """"xi, iiiaiie uo.so lite, on fhn

t.„as ol the phnnt.ll d.scont,„,m.g his action and payin! foCMS r). A\ here a party obtm I an attachment to V if "ce an
.iTOi'd. and alterwards ])rocei'( ed l,v action tl,.. ",.,,^f V •

i .,

a,...hnicnt. upon the tlnns of h.?d .! ' V"^;:.^*. T' '^^'^'^ ^ '"...hnicnt. upon the terms .i h d e aut d^/nJJ":
T' '? ." !!'"

,,, :aat,.V, wah sureties to tho Master'ssaSlc/j^: '

^ ^::;;; iS;.^
„. the same etlect as in the case of a reeo^M.i/ance of bai Z
..;,ahn.cnt was frranted pending a foreign attachment in London
upn-i the same award [t),

-uumion

.\a att.achment will not be grant.;d on behalf of a Htranger to theaward!";: noreyenoubehuU of the administrator or e;,Sitorof

;;rs:,;t;o biS cl? "" ''''^'' ''''''' '""^ ^"-^"-^^" --^
Tho Court will not j^rant an attachment against a peerf,/) orlaenibor of the lou.so of Commons (z) ; or against an admini fratojorcwcutor, where tho submisson is made bv tl.n 1 If

t.tator,0: Hut an attachment will I'^linli^d' aga S'^o o?nartiesaL'ainst. wlw.i,, u... „ 1; . ,
'^. ^ ""^ "'

;ain8t
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At wiiat timo
iittac'liiiiciit

to bu ajipliud
for.

r'cmlinf; rulo
to .set asi<lo

award, &c.

At whoso in-
stance attach-
ment will
bu granted.

Against
wliom.

.„,.,....,;. ......... ,.tut,.,.,MOML wui 1)0 granted against c
scvralof tho parties against whom the award is ma.l..^/.w or'

lu party residing out of tho juri.sdiction of tho Court (r)
" ''

In order to enforce the award by attachment, he submis.sion
liaust have been made a rule of Court, as mentioned note, p L^

H

lalsn all enlargements of the tnuo for tho jivil-i'nr,,,^ tu i , '

[the award is made within tlie 'nla, ..:;rtinn;
^ ^^° '''''''^•' '^^'"'

I / 7^n^ ^'"i

"''° '"'•'"'.« ""^ «ubmis.sion a rulo of Court-of theIn ,catur(,
)
where there us one-of the award-of the power oflattor„ey(0 enabling the part • making tho demand to ( o so (°

Submission
masft havo
been made a
rulo of Court.

Servico of
rule, \e. on
JHU'ty to per-
fonn award.

,
{«) O'Toole V. Pott, 26 L. J., Q. B.

|8S; :i;.&B. 102.

(//) Mlituj V. Matehett, Willes,

('/) nadkij V. Lovedai/ 1 B. & P.
II. See Hiiker v. Wills, 9 Dowl.

Ki_
: Mamlill v. Ti/rrcll, 9 M. & W.

il7.

();)
r,wll V. Paiill, 2 Dowl. 340

;

. C. i: M. 2;|.). See Uiaguis v.
n//<-s.3.M.&U. 382.

'^•'

Wj Karl iif Loimdale v. W/iiiuiai/,
|Dowl.2G3; IC, M. &R. ,591.

(0 ''"PPi'lly- '^iiiil/i, IT. U.-Mli, a.

[
(«) Ifi re.Sh'ie, 7 Bowl 018; JJ i,tin
lies', IOC. B. 420; 20 L. J., C.

_
where ajiplicatiou was mado

y the solicitors for the party to
Ihom the mouey was to bo paid

I;''"-!/
y-A-e,np,2iL. J., Q.B. tilO,

fiere a rule for the payment of the
•ouey awarded was applied for after
Ie plamtitl's bankruptcy, nominally
r him, but really by liis solicitor.

|.!ilJ;8Sc..Sf. R. 473; 2D. &L.

ii'^B m^'^
^" '^^""'"'^^> 22 L. J.,

semble, overrulmg ko;„rs v. .Sta„to,>,
< launt. 0,6: JU Uare, AlUnr, and

i'n'[' ',8«'=-/71. Seenow'Ord.
aIjU. r. 2.3, ante, p. 9.5.5

.,,
('/> /!.''"''''•''• V. Harl Grosvenor, 7A. ii. 1( 1.

'

^^(-) Catmiir v. Kmtchbull, 7 T. R,

(a) Xnvlony Wa/Aer, Willes, 31.5.But they would when the submis-
sion was made by liimself. Hpiru v
lhl,6/a; 2 Dowl. 46.

"/"'./ v.

.,S!''>
J^Jt'/imundy. Parkinson,3T)ovfl.

Dowl. 40*1
^'"''' '''

"'''^'"'""""•Jeld, 5

4,,i'? /<f''"/fJ- J^'rinor, 8 Moore,
4wi4 ; I Bing. 378.

'

('/) Jii:r V. Hinitliies, 3 T. R ,3.51

lu'ed V. Deer, 7 D. & R. G12 •

Jid'.
hurs V. Poultneii, 6 M. & S. 230.

N S -09
^' ^'-'"""' ^ ^O"^''.
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Demaud of

performance.

Arbitrativn by Consent.

thou °h ^of S'so, it is advisable that it should bo u.v<v^^m^.

Zmrl and other dvcnmeuts as ahore v>enwned{), dn,m,.

Zldhcr party j.-rformince of the award {o). ihis dcm|u,

nocessarv evci whevo the award specifies the time and pac
nocessarj, ovi.

^|, yubso,,m.nt tn

irSh'h '
war" di'Scts the periorinanco (,) P.ut w,.;v

on ^iiiLu 111"
DViintiit' should on or before a citmi

SXoSeS? - SileXS St> prepared by the del.>,lant

Court refused au attachinout, no demand of the exeeutmu ui

ndentire having been made on or before such day (r). It .oe

demand o money payable by an award made by one et se

ilcraana 01 111 > 1 inconvonient for the party

SlTtrmrtWemaS;] personally, he may depute his sol

(/) T/iomas v. liaiclinus, 2S L. J.,

tff-) z'/ovrf V. Ihirrh, 8 C. B. G3
;

18 L. J., C. P. 340. „,.,., o

(/O See Calvert v. Eedfearn, 2

Ca' Ri' hodiiKitoH find BaUword, 1

Sc 7;i;5- 7 Ilow'l. WO : 7>((nsv. ( ".s-.s-,

l.^East 97 :
Wohlenherg v. 7.(jy<'»""',

C Taunt. 251 ; lldton v. llopiroud,

^^lk)%-^J)odi,igto,> and BaUward,

""In'RwInnond v. Parldn^oH,^ DowL

70.'i l!r Loire and mwllin; 4 B. Hi

Ad 41'' AiKlsee >S7«/;;'('' V. ic'W,
1(>' Mr&K.88: Briimionv. Brandon,

IB. & P. 31)4 : Brandiry. I'"/':''-/:^

5'1'auut. 813: Read y. Ion; I Unt.

y>nltBoi.er,lB.&G2ei A^i

Re Drnhnf/ton and J,aini »,> '^

733; 7 Dowl. 640: Sniii/i v. Tro^;),

7 C. B. 757; 18 L. J., C. P.

Hawkins V. Benton, '1 1). 6; L
(») See J./oyd v. J/»/v(.«, I

L. 118, 0.1'.

(o) All conditions propedcnt

performance, &c. sliould li(

formed before making; this (in

(p) Brandon v. linniilniK I

P. 3'J4. An award diioctiiii

ment of costs "imincdiiiti'lyal

execution of the awiud.' in

construed to mean " witliiu a I

able time after notice;" Uoi,

Gordon. 3 Q. B. 4li(i.

{<l)
RvCraikf, 7 Uowl. G03.

(/) Due d. Il'illiaiii-s v. J/i

Ex. 2'Ji).
, ,, , _

(.si Baili/ V. Ciirtnig, I h.

1(11; 20 L. J., Q. B. 23.); J

Woolcoek, 24 L. J., Q. D. '.'

atlidavit in suppoi't of tlio iitti

ill sucli a case should show 1

claim of neither of the plaiu

been satislied.



ivn hy Consent.

served upon the party who has to

; at the same time {<]) bo sliown tte

:; ho cau road the contents (A), Ij

1 tho original time given thorn for

t to a power contained in the sub.

.et, and tliat the award was maile

mid also ho given to tho imity who

). A parol notice is Hnllk'iont
;<,

bio that it should bo in_ writinj,', Tk

•ant an attaclunont without yirra,,,,;

I party ai)plving has another rnim*;

purposely avoids tlio service ;/), But

II knowledge of tho award anilnileii

3onch granted an attacduumt apuii>t

tho award, although he hud luit bw

chment, the person in whose /nmiir t\,

• lae of the serving of the copin «f (J.

as ahore mentioned {n), denidn-l

of the aimrd ("). This douiiinil ..

.ward specifies the time and ])\Mf'.\

o made on a day subsecnu'ut to tk

the performance ('/). Ihit wh'V ,:

intilf should on or before a ccrtiiimiir

to be prepared by the delciuliiut, «.:

it, no demand of tho executiuu of fe

on or before such day [r). It sixhs

by an award made by ono (if sim

If it is inconvenient for the ])intyhE-

ersonally, he may depute his sife;

Enforcing Performance vf Award.

..J.,

. 63;

•", 2

ml, 1

cDKrn,

ncodd,

ward,

Dowl.
B. At

Vower,
inidon,

idffizc,

Chit.

. And
. 582:
7 Sc.

Troup,

7 C. B. 757; 18 L. J., C. P. ffi:

lldU'kiim v. Benton, 2 1). i:L.ft).

(ii) See Lloyd v. lliirnf, I D, s I

L. 118, C. 1'.
,

.

(r,) All conditions iirooiMlciittotej

performiuico, &c. should lie p
formed before niiikiiii,' this tldiiai:',,

(/;) Brtmdon v. y>)'"/«A)H, 1 Bll

P. 3',I4. An award directing' wl

meiit of costs "iinmediiilclyultfrial

execution of the award." iiuist'nl

construed to meun " witliiu a vdsal

able time after notice;" lltfjAi

Oon/ini, ;i Q. H. UK'.

((/) ReCntikr, 7 Dowl 003.

(/) Ihe d. irHlidiiis V. i/oirrfi'i

Ex 2t)it.

"(.i) Biiih/ V. Ciirlhici. i L.M.Jfl

lf>l; 20 L. J., Q. li. 2;i.): h'<"\

iroohwk, 21 I-. J., u- B. -';.

ailidavitin supiiortof thouttaol

in surh a ciise should show tint J

rlaim of n(nthorof tho plaintifili

been satislicd.
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lot any other person to do it tnv hi-m i.,. i l,

hl.Lsts Jro ;nvar.leJ\';ii/rbV'tI.e\ol iLr'ofS™^^ ^i^'
^"^ ^™^I-

Ims sulHcicnt without a power of attorn,.,
''O'^'-itoi ot tho party

hen bythotermsof thoruomadet^^vSnVrH"
though the costs

Iviiere the debt in an action was oEd tn^.
" Paiiy himself («).

Kr Ins attorue,,, a demand by the attoni w ,V?'?/" "^" ^^^^^^^tiff

Ll in a case where tlie denVnd o tKxSiofi/'^f^°'°^^^Lade by au agent, without a power of attor.Tpv ^ \ V?'^
^^^

pent(/y). Caro must be takei to de^nc ho ev. 1 l"""
^°''* ''^^-

ff
anything else is demanded aiXSi .fn . ?"f ''^''''^°^

=

bot be granted for the refusal f.) Iftwofl '
'Attachment will

lone by ;ho award, ono of wh ih the ub ?f^ i'^"'"'^*'^'^
^° ^^

[ward, tho demand of porformaiSnmstir' ^^'f
"" J'°^«r ^

k:e tho award dircLd tlS the "SitiffZul^ ''' '^° "^^'^^^«^-

Liver up to the defendant a ivarnSov-^ClL] %^''''" '^'^''

lin- in tho London Docks describin .^ f V -f
""''^O'i'l «* P'^t wine

I demand rcpiired the^phSitiS^tft^^^^f^ ^^^^U wwe," describing it ; it was liold th-H Zl^' "! ^'"U^'^ead of
Land to sup],ort an attlichme^it /)

'' '^''' "°t ^ ^nihdent
jAn atiidavit must bo made in sunnorf ,.+ +i

Itachmcnt. It should be intit led bf tl o nV "\°^'"" ^'''' ^ho Affidavit to

InuCourt(c). But where t iS'o s 1 c n, o f ''"'r'"
* '"""^ ^^ "''I'^^

ft be so entitled (-0; it may n LT ': I
'^^I'^^^^ng it need '""f^"" f°r,

U,': &c. W li ij as wei to ^ tr^l^SS ll'? II'Ibimssiou has been made a rule of Court ,n!^f ^^f*^
^^°

Ithe affidavit, or make it an exhibit Tl on r
/'""."-^ ''''^' ™1°

lit tho award was duly oxocuteTm rfS
•^'^'''"'* '^^"'^^ «how

ltne«tothcexecution'oftlio™cS{t;nSi^^^^^^^^
lear to the executon (,,). The orio.;,,.,! ..^ ',, i >,^ "'^' .should

Ihibited to the aflidavi f/0 tYI ffi -f^ "'""f*
'^^ annexed or

pes of tho awar^a d S^the othe™* "'"' ''^''" '^^^"^ ^hat
I served as above and that theh- >r W

'
1

"'^' documents, have
k'o shown (/). If'the tinJffofth m S:^^:,^^^..^^"? "'

larked and the award has been 7n.„1n ^^//J^ ,
^ "™ ^^''^ ^con

)
/.«»(?//« V. Idiiylur, 1 Dowl.

; 1 C. & J, 398 ; 1 Tyrw. 352 :

lii'7'.I-
'y^'''- 1'^ Price, 208;

lflw2: l.xp. Furlmjuc, 2 Dowl.
AUKj V. Pavkwnod, Id. 570

ft'ss V. Mmlhniil, 8 .Moore, 41
J /««iff« V. 7/(7/, 4 M. & W. 7 •

l«v. ]yiiitchiiii.w, 4 Bing.X.C 6')'''

\lfw\.FU„;/, 2 L. M. & R
P'L. .J.,C. P. 219.
\IuHyij,i V. 6Vvn/«,//, 2 Smith,
JjWg^v../..^,;,2Dowl.G77;

lvnf« V. iV''«, 7 Taunt. 213

;

ph. o24.
'

Irol/Mr V. 7/«r//o„ 7 JJ_ ^ ^y
Is- Dow 891. See 7W^^(7-,,«// V.
V'<o«. .!Lx. ;i42: 7iV 7.Vo7 a/
1?'"', 22 L. J., o. p 83^ „.,,^,,f^
Iwasiuloniinul of three sjiecific
.as to „u,,. of which it was
r' "'"-'tlicr tho awanl was
I.P.—vol., n.

good, and au attaclunont was grantedtor no„.i,aynient of tho others.

isl?mTrtr ""''""'
' ^- ^•

(r) 7^,. V. .S7,7„v//, G Dowl. 305:
J"!""nyffc- V. //,;////„,,, 5 l,,^^^^ gl a-//W(,y,,/v. 7•V;V/^12I•^l,st,lG0a.

('/) J//y^/., 1 .Smith, 3.-)S • Bain.
'''!T 7.-

/^""^'o", 5 East, 21 aW U IlltcllCtld V. 7'V)7// 1') TPnsf
lCGa:7.V7/oV.^.^2M:'&l^^45,'

Ex. 28."!"^''' ^'^^'"* '^- '^''''''''' -^ L. j7,

A ^l'\ o*-'"^
'^ ^o ''•"CO tho C. L. P

n. ('/ )
^' '^'^' "°"ced ante, p. IbdS,

^^(/O ir»/,, V. Po/to-, 21 L. J., Q. B.

{p^^nRc Smith and Reeves, 6 Dowl.
ol.J, whoro the arbitrator's Surname

u was hold sufficiout.

5 o
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The motion.

Title of affi-

davits showiug
cauao.

Wh;it may
be sliowu for

cause.

Arlitndion hy Conseut.

enlarged time, and that the party to perform the a^van

notS of such facts (7c). The aiiidavit should state that tho (U

above ment oned to perform the a^;ard has boeu duly mad.

Sat it remains unperformed. If there is a letter of attor:

make the demand, an affidavit should bo made of its cxoeut,

Se service of a copy thereof, and that at the time of such .eiv

ordinal was shown. The affidavit, that money was due mu

awfrd i^^sht bave been made by the solicitor who had dou)

?he same b-y letter of attorney (7). Where the attachment w..:

for for non-payment of costs not fixed by the award ho a

was required to state that the costs had been taxed, and thai

Xcatur had to be annexed to the affidavit and vcrihed by ,i

affidavit in support of an attachment for non-payment to theS t^or the attachment of the arbitrator's c^sts was reqinred t

that the party applying had paid the same (m). The aiiu ant

show the pei'fomance of all conditions precedent (»). It tho

,

is made a long time after the making of the award, there she

an affidavit explaining the delay (o).
.- i i-

The in(.tion must, in all cases, bo made on notice of motioi

LII. r. 2, aide, p. 1(540), or, it would appear by summons b(

Judse at' Chambers (see «»<<•, p. 948).
_

As to tho practice when the application is made on no

motion, see «)*<<, p. 11:5^4. • i-i i i

As to how the affidavits in answer should be intituled, s,

^'1n^sho^^4ng cause against the application for an attaclimc

party "showing cause may impeach the award for any dot,

bearing upon the face of it, although the time hmited tor aj

to set asi^Lle the award has elapsed (y.". but not, it .ec,

matter extrinsic (7) ; as corruption in the arbitrator r). :

niis-rocital in the award will not prevent an attachment

granted (s). Nor can it bo shown as cause that tho Lidar

(k) lie Do(/iiii//o)i and Bailward, 7

So 733; 7 Dowl. C4(). See JIMn
V. G/nsscod; 5 B. & C. 390, 8 D &
II l.'jl : J)afis V. Iffw, 1 ) Last, 97 :

Wohlenbcrq v. Litiniuiin, G lauut.

251 ; 1 aiarsh. 679. It was not

necessary to make an affidavit that

the time had been duly cnlni-ged.

See He Smith and Hems, Dowl.

.513; 3 M. & W. ;522 : Barton v.

Hanson, G Dowl. 384 : //"/'"';, v.

Jarvis, 5B. cfc C. 528: Fccbksy. liny,

8 Jur. 338, B. C. _ , ^,^
(/) 7;.-/. V. J'«^r^ 9 Dowl 910.

On) Masters v. Butler, U Q. B.

341;'l8L.J.,Q.B.328.
(„) Seeante, p. 10o6,n. («).

U Storey v. f'"';//. 8 l)n^^4. 299

.

Bade>i V. Cttrliny, 2 L., M. i: P. 161

,

20 L "J., Q- B. 23.5.

(7;) J'edleyv. Godd(ird,lT.li.J3.

See loinides v. Lowndes, 1 Kast, 2(0

:

Jlnfch'tiis V. Ilntcliins, Andr. 297.

id) Holland v. Brooks, G T. K. 101

:

J'a'Jly. Baull, 2 Howl. 3^0
;
2 C-

6: M. 235: M'Arthur y. iampbell,

2 Ad. & E. 52 ; 4 X. & :

Masters v. Butler, 1:J Q.

18L. J., Q. B. 328; Smth\

7 C. B. 7.i7; 18 L. J., C.

Davus V. I'ratt, 17 C. B. 18

J.,C.P. 71: Woollen y. Jlni

L.J., Q. B. 129, where the]

whoso favour the award \t

had been committed to tak(

for perjury, alleged to li;

committed during the ail

But query the correctnesi

principle on which these

were founded, and whet

matter which miglit be at

defence to an action uu ai

might not bo set u]) as an £

an attachment for the noii-

ance of it. See ll'rii/htw

3 Ex. 131.

(r) Brazier v. Bryant, SB

10 Moore, 587 : Maidri) v.

Jur. 621.

(,s) Baull v. Tuidl, 2 G, S

2 Uowl. 340.



?

((Hon by Consexf.

le party to perform the a'ward „„

,

3 afiidavit should stato that tho AmvJ,

1 tho award has been duly miulf', u:
'

d. If there is a letter of attdvi/v:

,vit should be niado of its exec'ulioii, d I

, and that at the time of such servitet'te

ffidavit, that money was due uudw -.j

ado by the solicitor who had Jeiuiiiidei

,

y (/). Where the attachment wiis moveil

8 not fixed by tho award, tho alBdat;

10 costs had been taxed, and tli(3 Masten

. to tho affidavit and verified by it. A:

tachment for non-payment to tho apfli-

le arbitrator's costs was rec[uirod to shu»

paid tho same {in). The alliduvit sLouH

conditions precedent ( » ) • If tho nioti'iii I

le making of the award, there should t* I

ielay(o).
• ,. •

I

;ases, bo made on notice of motion (Ori,

, it would appear by summons before a |

e, p. 948).

a the application is made on nobceoi

! in answer should be intituled, see nk

it the application for an attachment, tli I

impeach tho award for any defect f.f."

,
although the time limited i'i>r aiiplrir;

as elapsed (;*): ^^^ ^^^' ^^ seems,;'

irruption in the arbitrator ()), Antril

will not prevent an attacliinent bekJ

shown as cause that tho Liikirgeciatl

1C59
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'jani, 7

IIallien

3 D. &
:8t, 97 :

Tauut.
Qs not
'it that

largud.

Dowl.
i-ton V.

[ins V.

I4C).

Q. B.

1-1.299;

P. 161

;

. E. 73.

st, 276

:

297.

R. ICl

:

3; 2 C.
nnpbell,

2 Ad. & E. 62 : 4 N. & 51. i(«:|

Masters v. Bntkr, 1:3 Q. B. '&.

18L. J., Q. B. 328: SmithsJm:\

7 C. B. 757; 18 L. J., C. V.%\

navies V. rratt, 17 C. B. ISSiiiJ

J., C. P. 71 : Woollen V. linidim.tl

L. J., Q. B. 129, wlioro the iiers:ml

wlioBO favour tho award was mal

had hecn cominittcd to taki'liL>af

for perjury, alleged to haveta

committod during the arbitraa

But query tho correctness ot I

principle on which these dcdiJl

wore founded, and whether i

matter which might be set DpuJ

defence to an action on an .miM

might not be sot uj) as an auiital

an attachment for the non-|it*iiir

ancG of it. See Jl'rii/litwUn^

3 Ex. 131.

(>•) Brazier v. J?r(/ff«<, 3Bmg,»l

10 Mooro, 587: Mankijv.M\
Jur. 621.

(s) ratdi \.Talu!,2C.kt.

2 Uowl. 340.

Enforcing Performance of Aiuard.

„iwas mude a rule of Court without nn am,^„,•^. it, i. ^i

Iduly enlarged
:

if there is noS SiS^^hi^^^ ?' *™' ^''
Itomoyo to set aside the rule maJdn-^ hS oSe?^^ v?'" '^T*'

^'

Irule of Court [t). Where after an nt.w r ^V'''^*'''^^^®'
*''• "^

^. ,rant an atfichniS/l-J^iS^ KZ^

Lie that tho affidavits ™ThlhtK,nT''°'-™."^
Lfficient.theobjectingpaffyhraftermnIn ' ? ^""'^^^'^^ ''^™

bight to enter into the merits in' orW fn ^ " '".^'' ^° ob ection,

Ud with costs 0/).

''°°'°"^'' ^^ "^^lo^ to have the motion dis-

, As a general rule, whore a motion fnv in o++„ i, i.
•

In tho ground that the affidaTts upon which it r i''^"'"'^
libstantially defective, another annWinn . .V ""^'^^ ^e^'°

|omt upon amended affidavits f.? In Z f ^° """^^^^ ^° ^^^

ion wa/allowed upon amefnced affidavits L;-° %f''°"^l
'''^^^''''-

tt^S;Sf 94jf
'- -^^^-^^^^o;?^;t

The proceedings by attachment are noticed a„#, CI> LYXXrfTjraity attached for contemnt in not novf^^l
' i^AAA///.

Intencod to imprisonment SdefinlSSn^^ftr ^^^^^^^^^

tWkre a Venlid has heen taken at the Trial 1 Tf „ v . ,

Ten taken at tho trial subiect to tho ntnrl^
a verdict has Where aver-

forator, the .successful nStv mnv onfn
•"'"/^''^'^^'^'^to of an diet has beeu

tdictand.suoout oxecutonf./(%f f7 "^ 3\"lgmeut upoli tho t=i.konattha

[ditforenco in 1 rcSra JVof'n^d ^'^^ "^^ '"'

Itters can only be enforced bv act on 'n, o ?•
"^ ^' *° ""'^^

Making fresh
a])plication

after refusal.

Making
order where
no cause
shown.

Proceedings
on attach-
ment.

I llarton v. Itmmn, 6 Dowl. 384
lante, p. 1,598.

\)ltees y.Jiees, 25 L. J., Q. B.
LTT' ^' "''"'<'. 31 L. J., Q.

V 0,0
,*'""''' ^- Jo'i"son, 15

r' 1! ^u""'7 ^-./^''''''i'- 24
[y. Ji. Ml, where them was a
* juilgment, and a question arose
b the solicitor's lieu for costs on
imount awarded.
»\ !>..

"' V. Siih
1 ». r, '-'";''^r! 7 ^°wl- 691-

.) IteUnimlwrldui, 8 Dowl. 686

I

d8 to reuewug an application

6o

to the Court on amended affidavits
see ante, p. 1400.

»"iu«.vii3,

3*J,-
181.. J.,Q.B.328.

(*) Ac Iloughlon, 2 M. & P. 452

)% k ^- ^^'''"««'«'-'/', 3 C. B. 745.
(«!; heo Reg. v. ffo)-?, 8 Dowl. 103per Bemmn, C. J.: jW, v •A^-s^ow, 6 Dowl. 481.

'^^ V. io>.

J ^O ^T fot'' !•
'^''''•^"'«*^. 20 L.

J., W. ±1. 195, noticed ante, p. 1628
as to when the costs of tho reference^mnybe taxed as costs in the cause.
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SiguiuK judg-

ment, &c.

Execution.

Arbitration hij Consent.

or '^erlijlcat.fro'^ihcarlnna.^^^ and ja,U,n.nt [if u

directed at the trial. 1 he
l'fll'•''-'^..,^^^ i f \ The aur.ces.iful jk

,-, accordance
^!^f;:;;Z£,^<X^^^'^^^'' ''"''T''^'^'

'

,nay enter «/'./-'' '"^Z^^* S » //' costs {Vol. 1, p. 694) ;
s,jn ,.

the usual notice oj the f"'^'""
'J

•',
;,j ,„,(,,. hme exerntm

rnent,and ,et ^^^^^^ ';:^Ci.^J^r^^^^"^ ^'^^
the usual way. It i'', " >\ °X "\his caso, shoiild Lo person

the award or ^crtifica o s ii ado m t

^^^ ^^^^^ ^^^.^^^.^^ ^^.^^^

served with a copy «
,y;^;^^tSh

'
hat fact, and the suUst.n,

the Court, upon '^^,'^'^'1,^.;|* f/t |i'm iudgmont (/). Where a

the award, '^^1''^;°!^ -^° P^^
"tiimcato tL cortiiicate rekte^sba,

diet Is taken, suMect to a
^^]^'^'^^^^^^^^ ^^ to the etfeet o,

!£;ir'Str£:^1^^^^ and before the .a.,

„ clause rostraming the 1 " f
" !

°"J,, „.l,
,. j„aKmoiit lion,*,

c„„ia „ot Move m a,™l..i )-
3 f ^^ ;,J, .to ..rfer of ,*

°7.t*':S>Sl*s2ut eKoeutio,. m,,y bo .ued -,

ordinary cases (o).

be given up.
^j-^.g^ts that possession of any lanus

te (M>

(/) Lee V. Lingard I East, -lOl

.

ifrtV«v,n; V. liibHHs i East JUJ •

7i.«»n- V. Charlton, " E^ist, U ,

if
'

And see C?)-«;«/y v. IFihon, i Id.

"% Llo!,dy. Lewis, 2Tix.-D.l;i6

Grow* V. 3«i.^, 1 B.
^ f- *f

•

CA //(7/v. Town-send, .5 iauut. *)•

•?10- 3 D & L- 072; 15 L. J-. Ex.

M3'eti;erV/oc^,C.B.:" There

is iwayl a Judge Bitting, by appli-

cation to whom any injustice may

.fprevented.'^ i^-' V. C/,^^0^^^^^^^^

Ttowi N. S. USo : Litrh- v. ^r,,ton,

1 M & Or. 976. Where, before

ke Jud. Acts, a verdict was taken

for the plaintiff in an action, sub-

iect to a reference of the ca

all matters in differeucu by ^

Nisi Prius, and an uw.ivfl w;

directing the verdict in the a

stiiud for the pliuutiff for a

sum, and tinding aii.ithcr sii

due to the defendiiut lu re

the matters in diftcrcnee,

plaiutitf signed jud^nneut

sum awarded to luiu in the i

the expiration of t'ourtcfu At

the making of the award
;

t

held that the plaiutift s \m

were regular O^J""'^ 1-

'

&B. 182; 2GL. J.,Q.B.8

(I) Ilcathcotey.Wi»'jM'.

(m) Chownes v. Brmvn, '.

700 : Steeple v. Bonsidl, 4

0 Britt v. rashleij, 1 E

(o) f!.ee,Ciilhmly.l'<itersiii

319.

(p) See a. 15, ante, p. 16



-w-'-rain-

<iH hj Consent.

lont on tho verdict, oMain the nwwi

,r Take the S'Uik: to thr ofltm; lek

verdict found and Judgment [lf,u,<f,

met must be tntered in the nsml muj

• rtrtijicateif). The suc.c.ts^Jul i,;n<j

anil motion for that purpose {;i). jm

I of costs {Vol. l,p. B94); sijjii jiul^.

in 'the usual waij. Issue exixntm k

essarv that tlio party against whon

lo in' this caso, should ho personally

m-d(A). Where the award ysW
-tatiu" that fact, and the substiimtoi

ffi to sign jiidgincnt (/). Where aver-

rtiticato, the certificate rehites badto

IS given (/•)• ^^ ^o the eiloct .;! the

. the verdict and before the makin'-oi

where an order of reference conuinei

s from taking proceedings ni error, tliey

Lid'Miient, or for judgment nonoUstaiite

lofore such Acts, the order ot retMenet

dn- either party from hruiging or

it in any Court concerning the premis-

, plainti'lf could not move for judgmeat

execution may bo sued out, as h I

ession of Land to le given »i7.]-Bytli

s 1(5
" When any award miidc oiuBi

,ont, or order of reference as atWd

ly lands or tenements capable ot boiij

401:
480

;

. 244 :

310:

), h;5,

t. 151.

7 Id.

. 7;-iG

:, 401:
'. 480:
.244.

mt. 45.

. & W.
J., Ex.
'There

' appli-

36 may
•fton, 2

Ne;rfo)>,

before

,s taken
lU, sub-

ioct to a reference of tho caiKdl

all mattera iu difforcuci- by orfcil

\isi Frius, aud an iiwanl wasiaai

directing tho verdict in the actKsl

Btand for the plaintiff for a c.fjal

sum, and finding another sum Kill

duo to the defendant lu resptttil

tho matters iu dirterouct-, aiidlkl

plaiutitf signed judgment M at

sum awarded to him m tlie ai»il

tlie expiration of fourteeiulaviMl

the making of tlic! award :

their"

liold that tho plaiutifi s pvocc*

were reguhir :
0" '-look y. io..,

,

&B. 182; 2GL.J.,Q.B.8S,

(I) Bcathcotcv.il o-y.ante.p.L

(m) Chownes v, i( /«;(«, '2D. i|

706 : Steeple v. Bonmll, 4 A, J»

^
n) liritt V. Pashley, 1 Ex. ft

I

(«) See Oillard\. ratersoiim

319

(p) Soe s. 15, ante, p. 161S.

l':nforci„;, IWforniunce of Award.

tho subject of an action of eicetnient ^Inll ).„ ,i^i- i ^
,>arty,e.t,,er fortl.wi, h or at -u.}- flC^ it l^^^Sy^l ^S^posM'ssion Of nny sue], lan.ls or tenen ents t sh iH

...e is or i!:'; ,r ;; :!;r^,£ T't' -^^t^
renee .ho .i.aii i.o>1;:j:;.:s:!ro/ a,;;tLir'ffi^^;/;j::°
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lis f'lititleil to till!

|k' lawful for tl

livferyiice

Iri-'tcr

.;;;.^iu pn;i.ssio„-b,:'h!i;-:;;:rtiu: s<bi"of''t}:'"r ""'°f

.uthoriziugtho referonco, to (I'liv^r n . ,1 ^ ^ I J^""
document

Lr;odeliverp,,ssc.s i.i K UVL 'T^ -''t
''''^"' "''

llnnllasoM a i.idgnun, in .,\' •«:,-' r.^^i
'lebveml by tho

Ui, a,, award i,. .^U.^!;:^^,^: ,^-"'- ^ ^^^L as to

Ira.rniv pe'rsou tlu.r.dn naniod ; d'i'roeto.l ?, /?•
"""^^ J"^'^'"^'!^ or

i'anv iauds to ..o„in (.tli,'iporso tt Vo ,

^ possonsion

fivbyin the sanio niannor as a iml^fo f ''iV'°''°"'
^"'""^

ltm:t(,l^. V.m.)
judgment to tho same effect."

I/?,/ Wm..]-Wi.ero llu, submission cannot be made a rulo of t, .•
lurt, tho only moans ot' onfor,.ing the award is bySn f. A , ^ ^'''°"-

mm lies on an uwar( or tic iia vmeiit of rnf„m,. ,,'
"•"on [s). An

fcsion nuulo by consent, and\ i i^so tkoud > 'S
""'\'' ' '"^-

bonds of sulMnissi,,nmuStln S tio!" r' -."V^
^''"^ "'^

award, agreed that tho ti.no s,,ri^"^.;';:!^f/;'^ ''ff^S
•'twas deei.led, before the Judi.at u'c \cttS ,,*,?

'''

r^'*^™,
t on tho bond wo„h, ,i. ror non-perfo;ni:;iS^;E^^ t::.:^'^!

I Soc a fonii of writ; of exoeu-
; ( lilt. Foniis, ]i. Soj.
I SciMiiite, ji, l'_''J7.

1-Vs to rntoiciiifr tlie siiecifio
fnimncoofanawiinl.HiM.

/,7„r/;-,//

Jf're 2 Sauii.l. (12 a: /.inrn/n,
|W|, L. li., 1 V. V. 070 : y,", i:.

. ,,'• 'i"V""'''' V, noni/oii.
'•c At). ;,S; )„.,. /1,,/rm/,/, J.

I au action lvinfrf„r,'.,HtHheforo
|l"ii, see JlM.sinirll, v. Ifthm,

4 13. & S. I; ;{2 L. J., Q. B. 2.39-

Met, npohUw IhMnet It. ( .. v. Hharpe,
SApp.Cas. 425; 50 L. J., (J. B /4

'

(") JL V. llnimwurll,, 3 C. B. 745.
(.() I'lrnr v. Ovci, 7 B. & C. 427 •

IhJ. K lOG
; a B. & Aid. 507. See

2Saimd.f,2b;2Ld. I(aym. l040:

v.//»,,v,. 1,., i,;,,.,t, 209: llioitcr v.
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Defence to.

Award bad
ouly in part.

Arlitrafion hy Consent

after tho original time had oxpirod, but within such enhu-o,! ti,

?oruch indorsement operates as a defeasance or turtlier d-lcasai

to the original bond(,i). But if the indorsement kd not b,

under seal! no action coidd have boon manitamod on the bond

nonnorforniance of the award (;;).

In an action on an awar.l, if it be bad, and appear so to bo on

face of the statement of claim, the dofo.idant may raise the j.

of law in his defence («) : or if the award be detective l„r ic,

not appearing on the face of the statement of claim, or even on

aw^ird such as tliat the arbitrator has excooded his auth.nty

not awarded on all matters submitted to him or that it is una.rti

o not tinal, or the like, the defendant may take advantu,^o ot s

matter in his defence (i). The corruption, or other miscoiuluc

the arbitrator in making his award, not appearing on the iaeeot

award, cannot bo pleaded (r). i, i-

As we have seen {d), if an award bo good in part and bad in
]

the performance of that part which is good may bo ontor

provided it be final and good in itsel and perfectly distinct l

and indeiJondent of that part which is bad.

Effect of

award.

Sect. IX.—Effect of the Awabd.

The award, if a good one, is binding on the parties (e).

arbitrator's decision upon a question ot tact is couclu.ivo;

where the claims of the plaintilf in an action were rotevrcd, i

held, that the arbitrator's decision that a certain claim mad

the plaintiff was within the submissiou was cone usive(./). Li

arbitrator's decision as to the ext at {g) or limits {h) ot his auth

(y) Greig v. Talbot, 3 D. & R.

440 • 2 B. & C. 179; Hex v. Biuyhum,

3 Y. & J. 101—113: ArmitiKjc v.

Coa^AS 4 Ex. GU.
o rp T,

(:) Jirowii V. Goodman, i 1. it.

592 n.

(a) Fuhcr v. rimbley, 11 East, 188:

Smx. Edmomh, 23 L. J., C. P. 229.

See ante, Vol. 1, p. 324. ,„ „ ,

(A) Milchill V. fitaveUy, 10 East,

58: Carqei/ v. Aitchcxon, 3 D. k. U.

433; 2 B. i.e. 170: Fivyn v. MiMiel/,

1'5 M & W. 792: Kiny v. Jlowni,

TdowI., N. S. 21 ; 8 M. & \V 02.)

As to what a plea of no awnyd put

in issue, see iJres.ier v. filaiixjiehl, 14

M. & W. 822 : Annitin/f v. Omtes,

4 Ex 041 : Adcock v. Wood, Ex.

814; 2 L., M. & V. m\ 20 L. J.,

Ex. 435 : Roper v. Lerij, 21 L. J., Ex.

28 • Williams v. Wihw, 9 Ex. 90 ;

2:> L J., Ex. 17: Roberta v. Lber-

faydtSC. B.,N. S. 482; 27L. .>.,

(c) See Whitmore v. Smith, 7 H.

& N. 509; 31 L. J., Ex. 107, where

it was held ihat uiulcr a plea

award it could uot he flinwi

the arbitrator had iiiiproijcrly

oil the opinion of a tliiril \m\

that the mode of taking aib:

of such au objcctiim was by

caticu to tlie Court to set the

aside. See Tliorbin-ii v. liana,

2 C. r. 384 ; 30 L. J., C. P. U

(f/) See ante, p. KWfi :
llr A

and Spittle, IS L. .T., (J. LMil,

a rule was granted t'nr the pa

of tlio damages awanlnl, tli(

was doubtful wlietlur the fiwa

uot defective as to Ihc costs,

(() ale.H-orth V. I'ldfml,
'

W. 321 ; Cumniimis v. Ihmi,

4Q. B. 009; 39L.J..Q.B.9

an award was pl(}ii(lL'd by

estopiiel.

(
/) Faviell v. The Kosim

C.,'2Ex. 314; 17 L. J., Ex,!

(y) Faeiell v. The Hasten

Co., tsupra.

(//) Tnbi/ V. Lofilioiid, 5 C.

Cresmrell, J,
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'f'

ion hij Cunacnt.

pirod, but within such enhirn;i.il tim?,

as a dot'oasanco or further (li'lfusance

it if tho indorseniout had nut been

ivo boon maintained on tho bond fur

i it be bad, and appear so to ho on the

n, tho defendant may raise tho point

if tho award bo dofectivo for reason?

;he statement of claim, or even on the

rator has exceeded his _autli(jrity, has

bmitted to him, or that it is nnuiTtuin,

l(3fen(hint may tako advantaj;:!} of sach

le corruption, or other misoonduct oi

iward, not appearing on tho fuceuf the

award bo good in part and bad iu part

art which is good may bo ouforceJ,

d in itself and perfectly distinct from

, -which is bad.

Effect of the Award.

10, is binding on tho parties (e). An
|

a question of fact is coneliuivo; ad

ntilf in an action wore rofovred, it™

Iccision that a certain claiui made It

submission was conclusive (,/'). lint a:

e ext. nt (17) or limits (//) of his authority

& R.
/Ikiiii,

(je V.

r. R.

t, 188:
'. 229.

East,

. & U.
Itch ell,

'liUCdl,

f. C'25.

rd pat
rid, 14

C'nates,

f) Ex.
L. J.,

J., Ex.
:x. 00;
Ebi'V-

' L. 0'.,

I, 7 H.
, where

it was held vhat uiulcr a plea of m

award it could not l)e shown tktj

tho arbitrator had iniin-oijcrlyatisll

ou the opinion of a tliirdiiarty.anll

that tho mode of taking adTanlajel

of saich au objection was byappli-l

caticu to the Coin-t to sot tlie awaiil

aside. Soo T/iorlnirii v. 7;rtn(«,l,E,|

2 C. P. 384 ; ;iG L. J., C. P. IM. I

{,1) Seo ante, p. l(i:!0 : ft ..i*!il

ami Spitth', 18 L. J., (i. K. lol.wtsil

a rule was granted tor tho ijaymal

of tho damages ;nvarilt'd, tlioaElil

was doubtful whetlier tlio awatdra|

uot defoctivo as to the costs.

(() (.'kwurlh V. Vtdfortl.'W

W. Ii'21 : Cuiiiiiii)ii/s V. Jli'iril. II

4Q. B. GG9; 39L.J..Q.B.tUli

an award was pleaded by md
esto)ipol.

,

(/") I'ai'iell V. T/iP hofhnUM

2 Ex. 314; ]7L.J.,E.x.2S;.

Effid of Airanl.
\CC'\

is not in all cases conclusive. Tho award is binding thou-'h tho Cn. CXXXVI
arbitrator make a nustako in point of law, unless tho nTistako
aj.p^ars niion the taco of tho award (/) ; or up(ni tlio face of another
paper dohverecl with it (/.•), and forming part of tlio award (/)
\Vher?an arbitrator after tho making of his award, with a view to
eiialtio one ot tho parties to tako tho opinion of tho Court upon his
decision, stated to sucli party the ground upon wliicli he luul nro-
coeded, showing tliat lie had put an erroneous construction iipou
the order ot reteronco, the Court sot aside tho award, thou"h un-
e.weptinnahlo upon tho face of it [ni).

'^

It aas boon held, that a reference "of all matters in difference
betweou tlio parties does not preclude one of tho parties from
nlterwards sum- lor a cause of action subsisting at tho time of tho
rderenco, if such matter wore not a matter in difference between
the parties, nor laid before tho arbitrator (;;). 13ut, in a case where
the referonco was " ot all actions and causes of acti(ms between tlio
p;,rties,^' and, after the award niailo, tho party thereby ordered to
pay a sniii o* money wished to deduct from it a sura due to liini by
the njiposito party, and winch had not been under tho consideration
of the aihitrators, tho Court held that he couhl not do .so ; for the
rule of reforonce was largo enough to include that transaction, and
it should have boon discussed before the arbitrator (o)

An award cannot pass the right to real property (^0- But a c(mi- Award cannot
veyauco may be awarded if within tho terms of the submission (7). pass real pro-
As to the ciitorcmg an award directing tho possession of land to I'wty.
be dehveroil to a party, see the Cum. Law Proc. Act, 1804 s 16
(i,,^, p. ICOO. ' • .

All award is evidence against a party on the same ground that When award
a,itidj,'inentis(r). iiiit an award is not evidence of an account evidence.
stated between tho jiarties to the submission Is).

'\,j) luiricll \. The £mtmt(i.J\

Co.. supra.

(//) Tobi/ \. Loviljoiid,bC-B.i

Cre.fticell, J.

(i) Aslitcii V. Poipiter, 3 Dowl.m : Jiipp V. Orfii/suH, Id. 19? ; 1 C,
[jt. & H. W : l\rri/miin v. ISta/qall,

1 M. i So. 93 ; 2 Dowl. 720 : 'Vhtice

, U'cslmojr, 13 East, 3.)": JtnntiUicr

Y Thiek, 1 I). A: R. 300 : (Wimp v.

fi/iimis, 1 Biiii,'. 101 ; 7 Moore, 431

:

yuri'/i V. Crari'ii, 7 Tauut. 014 ; 1

lldore, 403 : Iklrcr v. lliinies, 1

fauut. 48. And sco ShnriiHin v.
H'U, ,5 M. & S. .504 : Riclianlso)! v.
i'.»r/w,_ 3 li. & Aid. 237; 1 Chit.
lop. ()"4

; (iolsJKUii V. Gcnimi.'ic, 11

Boore. 1 ; Mutheic v. Jhivix, 1 Dowl.,
R. .';. 679 : Haijija- v. llaker, 2 D. k
\. S.jij: Jlrad/iKi-st v. Biirliiintoii,

iDowl. 3S.

]
'/•) Kent V. F.l.'tlol,, 3 East, 18.

lee />«' d. Oxeiidiii v. (.'ropni-r, 2 P.
Ul. 190; 10 .\d. & El. 197: f.c/f/o

i ro«//y, 10 U. 1). 02(i ; 21 L. J., C'. P.
loo, where tho Court refused to take
Ito cousiueratiou a letter written by
le arbitrator to the plaiutill". And
'b Uotsate v. EiUic/c, 7 H. & N. 418

;

31 L. J., Ex. 7: Diiint v. Bh/ce, 44
L. J., C. P. 270.

(/) JMi/ate V. KillicI:, supra.
{hi) Jijihh v. Cnrri/, 7 So. 100.
('0 ii'irir V. Farmer, 4 T. K. 146:

riinrpe v. Cmper, 5 Bing. 129; 2 M.
& P. 245 : >Se,li/u>i v. Tiitnp, T. R.
607.

(,o) Smith v.,Ml/soil, lo East, 213:
Ditiiii V. Miirrdii, <) B. A: C. 780. And
soo Mtirtin v. Thornloii, 4 P^sp. 180:
SItilliiiii V. Farmer, 1 Str. 016.

(/J) Ko. Abr. 212: M<irk.s v. Mar-
riott, 1 Ld. Riym. 11.5.

('/) 3 Bl. Com. 16. See He IFarner,
2 D. & L. 148.

{r) Mnrraij v. Gregnrij, 'i Ex. 408 ;

19 L. J., Ex. 3').'). As to an award
benig evidence of reputation, ice,
see Krans v. /tees, 10 A. & E. lol :

U'liiman v. Marhctnic, E. & B. 447
25 L. ,T., Q. B. 44.

(s) Hates v. Tuwnhij, 2 Ex. l.?2;
19 L. J., Es. 399.
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CHAPTER CXXXVII.

COMPULSORY ARBITRATION.

PAGE

Order for, before Trial 1604

Froeeedlng^ upon Reference ami

rou-er of Arbitrator 1666

Enlarging Time for making
^^^^

Award •

The Award ^^'^^

Costs .

Setting aside the Award ..., \

Sending back Matters nfmr,!

to Arbitrator 1

Appeal 1

Enforcing I'erformance of the

Award

Other Matters relating to Ar-

bitration

Order for, be-

fore trial.

Whnt may ho

referred.

decision 1111.101- this Act ^
'"\ "^,

^^"'J^ '^^ reviowod by the IVm
report, but his

^^'^^^XniW Blight have been reviowod I

Z S)SrJ:i?(«): - on Ippeal under Or.er LI,, r, 3(

p. 1069).

m 1 -\ n-,' +ViA Cmn. Ldtu Proc, Art, 1854

Onler for, hefore TrudJ-B^^to^^ L
^^^ ^^^ ^^

. Tf it bo made ^Wf;- /^^ ^^^^^^ tho application

the satiBfaction ot tle U.ui t n a J u
,^ V^^^^^

^^^
._

cither l«i'ty'/l^'^^„^^^^,,,Xt\vhich cannot convoaiontly be hi

of matters of "^«y°.^';^"^^/^^^\^;': ^i for such Court or Jud,e,

the oi-dimn'y ya> It shall bom
^^^^.^^^ ^^^^,j^ ^^^^^^^^

s^.ch ='PP^^«^t^""';*„ft'Jorde t ui such matter, either wholh

summary "^'^« ",'
^^

*°
^b J'^tor appointed by the parties, o,

P^'^'^^TtV CoX or n country causes, to the Jua,-e(

officer ot tao Louit, o"^' "\/-.
^

' ^ to costs and otlim

County Coiu-t(.0, ui;on -
1^^^ ,„a tho .loci:

such Court or Judge ^n^ii ^"^
^ | ^^ cortiliciito d

'"K Sl'to *on"d'u»t"t refem,06 can only b. ori-

{a)Cruiksha>>k^v ne r^oatn^.

Swimming Bath Co., 1 C.
f.

D- ^^0;

1 K\ D. 7 ; 40 L. J., Ex. 81.

(/,) See fom of summous to refer,

Chit. Foruis, y- ^^^'^. „ r, , ^ ,„
(A Bv 21 & 22 V. e. li, 8. ."), so

mich of this Act as enahles a supe-

rior Coart of Common law i

minster or any Jn(lf,'e tluTCo

a cause to tho Jud;,'!! of a

Court is repealed. Sec Cu

Jtirkett, 3 H. & N- !'>«: :

Ex. 216, decided before tbi

V. c. 74.
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y ARBITRATION.

M 1

^*'"

04 Setting aside the An-ard ..,.1668

Sending back Matters referred

ra to Arbitrator 166S

Appeal mi

.,- Enforeing rerformunce of the

'"' Amird 16f5

^^'^ Other Matters relating to Ar-

3(37 1
bitration 16?:'

; taken away tho power of compul-ur,-

Laiu Froc. Ad, 18o4, and tlnieiur

^nce of a cause to an arbitrator n

In such case lie cannot bo iv>[mn\ {.•

iabio to bo roviowoil by th(j Vmn >,:,

aril might have been roviowed lioto.v

n appeal under Order LLi. r. 3:|,iii,

By *-he Com. Lmo Proc, Ad, 18o4,j,3,
|

ny time after the issuing of tho writ,*

6r a Judge, upon tho appluiitmn v>.

r in dispute consists wholly or lufai:

which cannot conveiiiently be trkJ H
ic Uiwful for such Court or Jud,L'o,v-

he think fit, to decide such iiiattr.

lor that sucii matter, either wholly or: I

trator appointed by the paitips, ort..

a couutrv causes, to tlio Judge Ma

ch terms' as to costs and otherai^e i

1 think reasonable ; and the tleiiMnnJ

,a<'0, or tho award or certdii.'atc >A -jdl

.e by the same process as tho hiuhngolil

b the reference can only bo ordered i;kl

i^ists wholly or in part of matters oimI

renientlybe tried in tho ordinary ra I

'looting

:>. 2(i0

;

Leivis;

o refer,

s. 5, so

a supe-

rior Court of Common law atWij

miuHteroi- auy Judt,'e tlinx-of Kr*

a cause to tho Jutlgo of ii e.;

Court is repealed. See ' ii.m.'Jt

liirkett, 3 H. & N. l.iO; iHJ
Ex. 216, decided before the 21 tf

V. 0. 74.
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('oinp„lM,nj Arhltrut;,,,,.

Ti. bring a case within this section \*- ,«„o* v. ^
1 the matter in dispute consist? <-' L^e 11° ^^7" ^hat part of
there is considorabio doubt whether iZJh^f I

"^ "'^^'0""t ;" but
whai part only of tho dispue consists of i ^'^'"''f"^

^° ^^'''^"'ed

According to tho earlier cases, thLcoudb'^r^"^;''^' '^'='=""»t-

Court of Appeal, in l^'cbruarv 1878 \l
^^^^^H'l). liut tho

/W(;), decided that it could not and h 1*1.^"
"^•^''^"' '^•

la prehmiuary question of liability i rnW ,,.
^poi'ovcr tucro was

|Tfcea«>, however, has been hi' 'subW '

.f

'""^'' ^^ ^''' "'••''^'«'-

Ld theConrts do not appear inclined to fro.
,•;'""'? ''?«cussi,.n (/),

\mxA rule (,/•). In Alartin v "?/' „1 I "« ".vn.g down any
laised in the Court of Appeal tL jij ' . "? *\'' 'n'f''^ti.,n was
Lnt. hut met tlie dif!iculh\ a.s it alw f, , "V'-^*'^^ t '^'^"^1" the
Iv ordering a reference under sect V7 '?;) i^ v '"''^ "^ practice,

•it lias been held {!,), in ir a ttii or ) ill's of"i''''l'"'°
^'^^•

:,r,.rt will not conipel a reference f/)n! T^'^'^'So, that tho
worn that it cannot bo conveniently tried L o

' '"•' "',^^^«" '^ ^<'

kau It seeuKs that an action iWil mi h ,n
.','"'^'

"/
*'^° "'''"'''"'.v

hy-M and the subject of a coim, l.
"^' ^"' "^ ""^«"- "f

lij). It has been loubttVllcS
'^

'''f

''^"'"''^ ^'^f^"" the
le'is only a plea of paymen fs "ubSt" T "" '^°"'^' ^^^^'^

jicnce(A').
^^ '' ''"^^"^'J^^ct ot compulsory re-

Jviienthematterisoneof "niereacrminf ",-<.i, i

It would appear that a Judge at Nisi Pri„« i,o i
ler a reference under this section f,() thonVr^ 1. T, •^",^'^^ ^° Order at Nisi
Dpel a reference. He has power if inf ^" ?°"l^l indirectly Prius.

Icr , reference under sect. Zolt n m^^ ""'f
""* "^ J^^y, to

laal difficulty is avoided by SiL '2' '"^ "^ ""^ ^'^^^ "^
i;ofthe./m//m<.n..4< 1S7'J {s'eZ^ n 5-,''' ""''or sect. 56
ji the absence of any provisiDn fnr <-i,.',+

'
''•

.

J llrmni v. Emerson, 1 7 C B
|:i.3 L. J., c. r. 104: Jnc/,7nim
fmlii,g, 28 L. J., Ex. 215:
t".'/ V. Siinilerldiid Dock Co., 1

|- .

1'9
: Goililartl \. iScn/c, 2 Id

LUims V. yeoman. Id 02
|)Kx. D. 198; 47 L. j'.. Ex
|SL.T.26'J.

' ^' "•. i'X.

J.I/ffi'C(« V. />//;, in Div. C
|T. W:31\V. E. 8.10: ,V 6-U 00 L. T. 72: «««- y.
JoQ.B. D.427; 43 L. T. 301 •

Iv. i/fffc, \V. X. 1,S8() (19;
•

|''y.7;„,W.«,42L. T. 636.

^W/«H V. Marktcick, 3 C. B.,

fcittmiiis V. Birkrf/, 3 H (<i- 'V
II- J., Kx. 21c : A,mil\'
i7H. &N. soeisii. J,

^^yirt. liii V. Aildmn, 2 F. & F.

-JO \»]h(>f\. Snttoii, L. "r 2 C P

ji"'^v-'7"''^- ^'^""^w, 3 C. B N s359:yn,^W/v. 6-m,, laL.f.Wo
2fl8; 30 L. J., Exch 235 /' ^•

- ..w.r>..^i,w!i^„.,«rifr?
i^^>n^.^r4;i.^-i
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Special case

may lio stated,

iiiui iiufstion

of fact

tried (0-

Order at trial

Proceedings
upon rofer-

euce aud
power of

arbitrator.

Cum^dsory ArhitmUon,

iu^ p.Miif .rnnt them ( />). Tho oi'ilcr iiiav 1

rof-ronco (o). nor can tho Coiut nrant tne U J
^^^^^.^^^^ ^^^ ^^^^^

^vbou It ^va« made '/)•

J,^Ji,\^^"^ .iS,^ Lvurd made (r). A ,ur

By sect. 4, .i'Y,,'^'.*^' ;ll„t. any pavticulav itom ..r Uohh
allo^vanc.o or

^l^"
j'^^'^' '° "

, ^ , nention of law tit to l„Mln„l

HLich 00 'i«^'"^"'t ^ ' mu s k u of fact tit to bo decided ',v a ju,

by the Cmv .
or upon

'^^l^'^^J^thoih parties as luTeiulliV

or by a Judge upon
f^^^^\^^ Coml or Judge to direct

provided, It

f^f i*;;*^^^*;;; „, i.,ues to bo tried ; a,ul iho ,kr,si

case to bo stated, oi "^ 1^-^^° \' ^^ ^^^ ^f the uiy or Jud

under this Act it sliall apF-^^^ to t^" ^
.^^^ ^^^^^,^^1 ^„^_^

arising thereon involc "J^^te ot -cc
^^^^, ^^^

niently ^o tried be^.o h^^n, ^^
.hall

^^^^^^^^ ^^^ ^^^.^^^^^^ ^^

discretion, to "'/^';^' f J.'.l, "Ss, or to an otticer of tho Co

arbitrator appointed bj the 1
"os,

Court (t(], u

[or. Vu cov.try
f''"''^^; Zl otherwise" s/s such "Judge shiiU tl,

Buch tenns, as }« cosis and othen^^^^^^^^^^

such referee shall b

reasonabk^; and ho awa d^^^^^^^
^^ ^^ ^^^^ ,,,,, ,„ ,

tho same cl\ect 'i%^Y*^"\,°-! w,,f . audit shall be conip'teutfnv

tiiicate .,f a rcterce before iuil(y),am^
^^^^^^1 ^^^^^^

:;Sor nKfte^d, £\i^^~^er
as if no reference M I

'"^

This only applies to a trial by a Judge ^-ithout a jury (.).

Com. Law Proc. Act,
\^^^'

Jr. '', ^ g^cept otlurwis« dire

such («) ^f^^^^:^^i:l':TLt:!ont autl!ori..ing tho lofor.

hereby or by the ^/ibu^ission oi u
. ^ ^ ^^^ ^,,„j,, ,„i,,

be conducted m like rnaine^
'^^^ ^^^^«^^t,,^, ^,^,^ ,f the Court

enactments, fJ." ^^J^^tl^o iLdm'i^n of documents, cuforcin

attendance of witnesses, ^'\^ 1' "
q^ a reference niiui

Betting aside the award
-^^^^^'J^{^f,Z.r-^ (/,). The arbit:

SrJiJS ^s^ta^^n^ arliitratio^^

i.,wi<.7 e«-, 2 Q. B. D. 330,46

^V«V SvfV* FostklhH-aUe, supra:

AV ?;fv .Vfn-W<,18C. B. 173; 2o

T T O V 251. where the order was

amended ««er the award was made.

MOibbs V. Knightle;/, 26 L. J..

Ex. 294.

(») Rogers v. A'(y»'«s, 29 L. J

32H

(0 As to tho arbitrator stal

special case, sec ante, p. 1634.

hi) See sect. 3, ante, p. IbM,

(.r) See supra, n. (().

(,) See sect. 3, ante, p. 1661

K<J,-ffrifsv.l.orel!,-:'il^

19 W 11.408: Jtulmii\:L»V

fa) See sect. 3, ante, p. lool

(b) As to tho proceeding!

upon a reference by consen

ante, pp. 1606 et seq.



\

,

^Tant them ( p). TLo onlor may lio

•ryinff out tlio iutoutinu <>i \\v, Curr

jurt has powor to iiineiid tb j imrti.

buloro tiwiird iniulu (r). A imn;

onhu- of voforonco uuulo uiuUt tk'

A upon it (fl).

ar to tho Court or a Ju(li,'(' tliiit tLo
'

any particular itoiu or items in

11 a duc'stion ok' law lit to U\ dci'idtj

on o£ fact lit to bo ducidcil '^y ii jury,

sout of hoth i)artitw as hiTeiuU'Unc

for such Court or Jud-rc U< dimt it

)! i-jsucs to bo tried ;
and iho (krisimi

[iiul tho finding of tho jury (ir Jiul^-o

tall bo takou and acted upon liy tho

rial of any issue of fact by a Jiul?)

ar to tho Judge that the (luu^liull3

tor of account which caiuiot come,

it shall bo lawful for him, at Ids

'

matter of account bo rcfurveil tn ;iu

parties, or to an oflicor of tho I'ourt

,,ulye of any Conidy (Jmrth'^ -^ml

otherwise, as such Judge shall thiiik

,r certificate of such referee shall liare

ore provided as to the award or nr-

il ( '/) ; and it shall be cc mipcteiit iVir the

u d'sposo ol any other matters ia

manner as if no reference hadbeeuj

L by a Judge without a jury (2).

e and Power of ArhHrnb<r.']-'^\:

1 s 7 "The procee(hngs upm anvl

e'said shall, except otherwise dircctedj

or document authori/.ing tho rcterence.l

or, and subject to the same rules andT

of the arbitrator and ot the Court, thd

production of documents, euturtinjoj

otherwise, as upon a reference inaeM

rt or Judge's order " [h) lie arbitratoij

inary arbitration; and he has uorijl

(,s) Rogers v. Keurns, 29 L. J.,

32s
(t) As to tho arbitrator statinjj

special case, see auto, p. 1034.

(„) See sect. 3, auto, p. 16()t.

\x) See supra, u. (()
,

(«•) See sect. 3, auto, p.ml
19 VV R. 408; iiVww' v.X'CsW

(„) See sect. 3, auto, p. lool.

)b{ As to tho proceedings,!

>,^ a, referencfl by consent,

ante, pp. 1606 et seq.

Proceedings on Iff/m;ire, dr.

D refuse to inquire into a quostion of fr.>„ri , • j 1 ,

a PM't of the account in llispulo (i).^
'
T '

^.tls ,'
'' ^^^ '' ^°

available to compel the attemlunVo of a n > • • V'',*^''
'" ""'^

witness before an arbitrator umn.n '^,1"'''*"" ''^ Ireland as a
liv'ho Com. Law /V.r (,./^ i-,^'

c^u pu sory reference (e).

upon a .special ca.so stated u'.uler tint A-r .

1''?.""."^.*^° ^°»''t
luryor Ji.ilge upon an i,ss„o .li Se I u„,W H i'\ ^Y '""'"'^ °*' ^lio

an;l acted upon by the arbitrato.^', 1 tiS^'^tfi/T ^ ^' ^'^'^°"

ji. KiOi;.
"ciii,.,uo. bie this sectwn, ante,

In a reference on a buildimi- or,i,f„ a -l

the Master to employ a .wvem- to vW ' ' """' ^'"'"^ compoteut to
uiiiount of work l\piL{^ ^°^ ^'^ ^'""^ ^"""^ ^'"Port to hini is to tho

1067

Chap.
CXXXVII.

Where special
case or issue
directed.

Jieioro tlie Judicature Acts a I))!! r^f ,i;„„
ceedin,s before the arbitiator'would £0M '^ '"" ""'^ "^ *^° I"'°-

Ekkmiimi Time for makinn Award ^~^a f^ +1,-
?m.Act, 1854, s. \6{f), ante, p 1(512.

° *^'^' "" <^<"»- Law

The ^it-r<n(.]-The awai J. need not bo stnni,.n,i r ^ ii. ,
of any provision for that punioso in fbn

^^"^/"P^'j (^) ^n tho absence
to the j!ower (/) of the aJbi X to ^tf a" "J ''-T''''

^''^- ^'
opinion of tho Court, see ante d Ifi'U f f ^^T'''^

''''^° ^'«i' tlio

,-^t state in the special cLJ; L/t.^'^.^o" 1 .^'V''''^'''^*";'
I
mu.t bo signed by tho arbitrator see Can r ^jl

^'^° ''^^'"'''l

^

.j.*, p. .0.8. A, .„ .„„ u^, •^iJ^'^I^J-Z^^^

oil such terms as to costs as tlio Court orTni\ '^'''^' ^^ ^'^i'^n-od

referouco may think reasonaWo A ZntZ "^''^"'^ ^^" "''^l"' «^'

Jia the absence of any provision for fW '*'°'?' ""^''' P- !«-'«-

Ireferenco, the arbitrnt^ ^rno ,)owoV""'^'°'!u"'
*^° «^'^°^- <'f

|reforencc(/).
"° P'^^^'^ over tho costs of the

I
^stotho County Courts Ad, 18G7 1 1 n,.,^i,

•

fcto. ,»»« diraction that tho dotoml,,?,
'1° ,

''"'-''''" »' ^o

Bill of dis-
covery.

Ftos to

Muster.

Enlarging
tinio for
iiiiiki:ig

award.

Tlie award.
Aibitrator
stating special
case.

Costs.

)Lisii!l V. Moojen, Trichctt v,
tm/;, supra, n. (/»).

l(o!(///«.w.^«;, V. Gcoghegan. 16
Y?:^^- *>• tidfa. See ante, Vol. 1,

I (') Grmj V. ?ri7,so«, L. R 1 r p
i):35L.J.,C.P. 123.

•"''•'' ^-
-^

•

I>;831; 29L. J.,Ex. 357.
](;/) See aute,_ p. 1592; and seo

^ ^;
i • Act, l»o4, 8. 30.

p) iwo V. loM«^, 16 C. B. 626 •

24 L. J., C. P. 200.
(t) Tlie arbitrator i.s not bound tnstate a case under this 8001^,7 ;feither party demands xU BaaX, v

(^) See Chit. Forms.
(0 Ante, p. 1028.
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Sotting aside

tho iiwiinl.

Sending back
matters re-

ferred to arbi-

trator.

Com]>uhory Arhitnithn.

1 ;,., nil fho Tiowors of cortifyinR ami amem

ins of a Ju.lf^'o at Nisi inn. l>
' ^^^ ^

' \X tUovo w.s sutlir.oi

.oet. 5 of tho C,u,n^ ^""j'
/i'/, ^oi'lov Court OO- I'.ut tl..co

reason tor briiiKiuf,: t^o
?'^l', aw ir.l itself, aiul tho Master lu.

,

^^:^^ r XriiisaKUu ta.eu up. uu.ss tl. .

; i_iw Com Tmw Vroc. Ad, ISoi, i. !i, "^

ain.Ucatious(v) ^ ^'{T^.S^^^^y ^- "-'1° ^^•^'"" ^^'^ ^'

.JLenoe under this A. a and.^.J,
,,, ,ubli.atinu (.) oh

seven «hiys of the ttrm m
vacation or term ; mA it

award to the V'"-t}'-^. "^^^
I'it n le is granted thereon, erif.

^'^t^SWir tjus .ct^n^ nn^Uy r^.W

S;if The pil"t yet^^-^lif;ot be .ado . n,

it seems that the ''''^^'
. "'

^-^f^"^ ,,^,u-d under this section

( ourt before moving to set as (lo an
.^^ ^^^^

^,

Upon compulsory
j-'^j^'^'^'J^^^^; ,iu^ refeJences (0 ; and

to^et '^^"1"
'^^-'''tvt e oZion (.f the arbitrator npou .luost

parties are bound b} ^l'*^
T'''"'^,^ «{ a voluntary reference ,-

ioth of law and fact,
'J'*;

,;.
°

<^^,j;,,^ a mistake has been n.ul

As to the C.mrt "^torie

Jg ^
>

<^^^^^

tho arbitrator, or in case
"^^J" ""^,;.ii.

see ante, VV.
IGlOets../.

,en,Un<j lad- M 'tiers referred to Arl.rnior:]-A. to this, ^ee

P-if^ms that there is ^ V^Z^^^^^: ^:tl
arbitrator where there would n bt po^

^ ,„„,,„i,„,j. ,,,

S^^SIo'S: SSaiir\i .niiey have undev . referon,

consent (y). —
V /u7/W. 711. &X.418;31

Ex 7, where the Court roti

regard a letter written liv tin

trator. And sei; iiute, p. m
hi) BiUjiih'!iv..Min-l^incU

N S. 01; 30 L. J..t- P. .1

3WS -iW,. .T. Q. 13. 261

they are uot bound as to ques

law. se.. post, l';lti«'-^- „.
,

(.)•) //'"/'/ V. Ihirun!:, 2, L.

31S, sod query, ^ee '-V(.s»ri/y

coti :U L. J., Ex. 3(11. ^

r «") Banqalii'l v. Ihrtlnnf

See (huj/iani V. i((, ^f-''",

Ch. 638.

(0) Ikchrell V. roorf, 2 Q. B. D.

''IS^Sv. I<^^o»,5H.&N.
811 • "0 L .T.. Ex. 357.
^^
A When the award is to be con-

sideredaspiibli«hedseo«itc,p^lW8

r^rS^^'^i^^^^^"?
toeTor^niakin, applicauons und^^

this section, see Vol. 1, P-
1»J. ^^'^

ante, p- 1644. _.
^^^

(s) Jiriiiictty. nam-, -H-^- „



Arbiti'ution. Apiieiil/rom Award, ,fv.

;ho powers of cortifyins ana ,«. Am'^ from Awar.h, dr. on conmuUnr.. ..r i t, r,

,t,Hi,le tho award „„ any jjmuial o vh
'

', ?-
'^o

* "urt .nay

,.,;.. the vt.nlict „f a jury. .Siu' ,,oa
' ,'

1 h
/'"'* ."."^•''•* ''^'^^

(•,a.t wl.o sluai have ,L^r to so/Uiir^^L^^.^^;;, £-?'"'•
tuimit all or any part of tho matter in .lis. , tV, f?^l

-/^^^

„rn.tVruo, ..r to niako any onL^r ^vi li r, n, If f)
;"'l>'tfator

|„lW,mt int,.n,lo.l to l,o „.so.l .sho Ud ^/Z'S wS il' "T '." 1","^

r would be lu.1,1 that Onl. LXl V. r. U(mde\ mll{ V"'
,"'

''^'i
.hat ,n„.c.(iuontly the npnoal luust bo n a 1 'l "f l^

'''''',"''• '^"^^

U^ave of the 8upro:no C:^ :^ J^Z^riT^^^Z
Ui.i appeals th.mumont.onod, ,.hall extend a,., any to allippeaLs b>„u;^ht after the co.n.nenco.no.it of this Act tVo,,,,,

IfiGO

award 'itself, u.ul the Master has no

I has booti takou up, unless tlw w

,Com.hnwVroc.Ad,\^o\,^AKn\\

nv award inado on a co,nimls„iy
,,;

uul may \w made witluu tin; tiM

fcUowiuj,' the p.il.hca,tiou(r)oftlw

made in vaeation or term ; ai.l it i,,

f no rule is grunted thereon, or It iiny

ards discharged, such award sliall 1«

CnAP.
<'xxxvir.

Appeal from
invai'd on
<'|>lii]iiilNi)i-y

releroiioo.

,us section is impliedly repci.leilby

41), by which a diltcront tuuo limit is

yet been decided.

i reference need not bo mado n rulnif

isido an award under this sojtum;,,

there is no greater power m tho i ,mtt

idcr voluntary roferonccs (/) ;
a-ul tie

Inion of tho arbitrator u].on (luostioiw
|

10 case of a voluntary relWemo,.

vrwhoro ann«takohasbeeuiua,k.k

his misconduct, see Droim v. IhUh,

trd'whon' tho arbitration is by coiiseat,

red to Arbitrator.']—A.S to this, «(.«„(,,

|

power in tho Court tn remit to t

1 not be power to set aside the awanl

,

, power under a compuls(av ivUtomI

tbm they have under u reloreiicek|

B. D.

M. 'S.-

. See

. &N.

le con-

,. lOliS.

id as to

ufT tlie

under
19, and

. & N.
Uolgate

V A--7/U-X-, 711. &N. 41S; 31l.J„|

Ex 7 where tlie Court r('lu.«sl

regard a letter written Ijy tlieiiSJ

trator. A'",t ^'« ",'"')''•
Mnrt

N s. 01'; :s<> !'• J.A'.V.Al'^

iJw., -25 L. J.. Q. li. S
}

thoy are not bound as toqurii .*

law. see post, r-lOGi).

(/) //"(/'/v. /;«(v/c.vs, 2(L,J.,

31S, sed query. See ('.^s•l(l//v.(,r

,„//, 31 L. J., Ex. 3(U. NV".

p. It'-"^-
,, ,; ' III

r 11) Baqnnl'i'l v. 7J«W/ii''if(,
.J

B N. S.61; 3H.&K.2M;iW

„y;,v V. /V«)-n\v, 9^';
}*;;,' ;,V(

^cednijluim V. id. hf''^", "-^

Ch. 538.

/:>,/om'H-/ Performance of the Aivard.l—Tho nw myI nr ^«^rr *
hlifieforeo is enforceable by tlio samo ,^r V 5 '^PFtificato

irv upon tho matter reforred^J)
''" '^'"^' °^ "^

I

JiulfTinent must bo signed before execution can be issuedMlAstdentoivmg an award directing the nossessinn nf i. ,;! V i,
llivprnltoaparty, s.e««<p,p. lew.^

Possession of kud to be

lliy'um, /.aw I'ruc. Act, \Ho-i, .«.. 10 •' Anv n^n,.i 1Wory reference under this Act .u^-, bt^uthStv rTn 't T ''

sudi terms as to him may see lu reason-ibln ), 7 ^
•^'^''°'''

le after soyeu days from\ho ILe orp>^iica^^^ "/ll^'Un, that the time for moving to sot ifas do h^ St ektlf"
J to enlorcmg an awaid within the timo l^nJtli * iJ? '•.

Idewhore the reference ., by consent, ^l^^^^^JS.
"""'^ ''

EnforcinfT
perfonuauco
of the award.

Within period
for .sottiug it

aside.

Ukr Matter, relating to Arhitration.-]-^^ to this, see CLCXXX VJ

)
See C. L. P. Act, 18,J4, a. 3

I, p. \m : Talbot v. Fiaher, 2
B., X. S. 471.

|) Kendtl v. Merrett, 18 C. B

173;25L.J., C.P.251.
('') As to when the award is to becon^toed as published, sol '^i',',

Other matters
relating to~ arbitrati in.
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APPENDIX.

ORDER

OF APPENDIX.

AS TO

SUPREME COURT FEES, 1884.

The Ritrlit Honoui'iiblo E0U.VDELL Eapt nv^ <a^-,„ -r

Great Britain, by and with tKl'fand fonsonHf ^Z^ ^f^ ^'^'T'^^'
°*

„f tlio Supreme Com-t, and ^vitll the concurrence of tL r V'n"''''"^'^'^ ^""^S^^
Horilajosvy's Treasury, doth hereby inm iLe o^^

I'Ord^ Commissioners of
.ivcu by the Supreme Com-t of Judic^t ur^Act Tsrfl'f'i7*'?J!

°^ *^*° P°^'^^«
author... enabhng him in this behalf, order aL^^I^;^S mi:^^^^^^^^^^^^

I

^•

1 The fees and porceutag'es contained in iho KnT,„^„i„ i i.

I be, ml shall be taken in the H "h Coiut of t
^^«-'^t«»'-o fixed and appointed

II in anr Court to be created by ajy eom„° sstn and' h^ ? ''"k?""^'*,
"*"

Pl'-'L
It.lwithanyof those CW'ts,\r hi ^S nn' h,

'"^^ "ft<^o which is oonlL Courts is conducted, and 'by an"£ m d whor ''^'''"if^'^
with any of

Aners who is attached to any of thosfcoS or th 's /, f
"' ^^"^ °"* «* P^^ic

Itho^o Coiu-ts, or any of thein. And the laid fees an 1",? ^T^ °'" /"^^ ^'"^^o
lerdse determined by the Treasury, 'e taken by stamn

V^'T'i-^'Sos shaU, until
letofcre, except those taken in the District RLSrtrw],,M V ° "'''"'^ '"^""'^^ ^^^

|— by the Treasury, be taken as ttefolfS^^'^'j:^^^^^^^^^

II.

The provisions in this Order shall not aonlv to nr off^ *
;i.ii' that is to say) :- ^^ ^ *° ""^ *^<^°* any of the matters fol-
'he existing fees and pcrceutaffes in rosnect of «,,,,„* +t, • • ,.

are not, by the Supremo Comf of JiuSL Jt/mf' J'^'/ilctions which
to the High Court of Justice or the Com-t of A^meal

"""^ ^^'^' '^^^^ferred
lie cxistuig fees and percontac-cs in resuect of -mi ,„„V*
tion of the Court of Wobate It the t^c of\he {asstfoTtf"^ **^

^"^l^^''

ti^^'^ ''''' "^''-"-P-^^toactL^o^il-ett'rnTaSS

'^^sX£j^X^:'^%t:^'-^^ p™<i-^«. other
-lo.™utai„ed in th'e s.lMhZloty[o%t'^^^^^ ^'^^^^'"^ '^^ the

:S:=?S:;-l^Si^-jS^ the revenue side of
.u..>> Remembrancer, other th!nlS"Z.^i '"=1.^ ^^^

?f''^. "f theiQueea'sRcmembranceirotherth.^ su^^Tttor? ^"'^"''T- ^ '^' °^''^ °f the
Itho .e.,.h: contained in the schedT he S maJ be af.r"if?'' '^"'^ ''"^^^^^^ "«
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The existiii- foes and percentages .lircctcd to be taken or paid by any^

Parliament, and in respect of which no fee or percentage is hereby provul

The existing fees and percentages which shall have become due or payable

this Order comes into operation.

III.

Save as otherwise provided by this Order all existing fees and perceutag,^

may be taken in any of the Courts whoso jurisdiction is, by the JudUMtur.

nn and 1875, transferred to the High Court of Justice or Court o App,;,!

any office whi^h is com.ected with any of those Cours, or m which any ,,

connected with any oi those Courts is conducted, or by any officer ]mul wh,

paX out of public moneys who is attached to any ot those Courts,,

Supreme Coiu-t, or any judge of those Courts or any of them, shall be and are!

abolished. _^

A folio is to comprise 72 words, evciy figure comprised in a column, or m\

to be uaed, being counted as on - word.

V.

The provisions of Order LXXI. of the Rules of the Supreme Coiu1, 1S8!

apply to this Order.

This order shall come into operation on the 25th day of January, 1884, ui

be cited as " The Order as to Supreme Court Fees, 1884.

1 i

The SCHEDULE above referred to.

i

An Order or Rule herein referred to by number shaU mean the Order or 1

niunbored in the Rules of the Supreme Coui-t, 1883.

Summonses, Writs, Notices, Cohmissions, and Warrants.

1 On soalin"' a writ of summons for commencement of an action
, .

I

2. On sealiuS "• concurrent, renewed or amended writ ot smnmous for

commencement of an action ......... •••••• • • • •
•

3. On sealing a notice for service under Ord. AVi. r. 48
\

4. On scaling a writ of mandamus •
,"•
" ".; ' "

'

'

6. On sealing a writ of subpa'na for witnesses, not exceeding three

^

G On'^'siliiiin'^' a writ of exJcutioA,* a subpoena pursuant to the Court uf

I'robatC Act, 1858, sect. 23, and every other writ . . . . . .
. ..... i

7 On seaUng or issuing an originating sunimons under the Act i, ,

Vict c^ 73 for the taxation of a .solicitor's bill ot costs within

twelve m<mths after delivery, or delivery of a bill ot -osts by a

solicitor, including the order to be made thereon

8. On sealing any other originating sununons

9. On amending same •• •• . • • •.
', ""X "i 'Vyy"

10. On scaling or issuing a summons tor directions under Old. XXX

l": On sealuig or issuing any other smmiions, or Taxing Masters

12 On'^tiUng a notice 'to have "a'TOferenco to an Adiiiiralty Registrar

placed in the list for hearing • • .
. • •

•••••
.

•
•••••

13. On a notice in admiralty actions pursixantto Ord LXVIL i. ..

14. On seaUng or issumg a commission to take oaths or aflidaMts m

the Supreme Court

15. On every other commission .••••••.•;••;

16. On marking a copy of a petition of right for service
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ectoJ to bo taken or paid by any Ai t ,|
|

no fee or percentage is hereby proviilH]

:li shall have beoomo due or pii yabli; l,;i.jj
|

[II.

,er all existing fees and pcrceiitatjes wlii,li I

)se jurisdiction is, by the Judiratiin.' Ac!-

Jonrt of Justice or Coui't ot Appi-;il, orii

)f those Courts, or hi which any lm-iin<i|

:onducted, or by any oiRcer piiid whullv.,r|

attached to any of those Cuiirls,
,jt tie

urts or any of them, shall be and are horcM

IV.

figure comprised in a column, or imtlioti

B Rules of the Supreme C'oiu-t, 1S83, sislj

VI.

n the '25th dav of January, 1884, aniliuv|

)ourt Fees, 1884."

jE above referred to.

by number shall mean the Order orEulesI

jf the Supreme Coui't, 1883.

IS, COHIIISSIONS, AND WaEEANTS.

_

£ i. ij

c commencement of an action . . , . 01)

I or amended writ of siunmons for

I

ider brd.' XVl". V. 'is
'".'.'.'... '.'.','.

2

'or witnesses, not exceeding three

a I

,
subpojna pursuant to the Coui't uf

id every (jther writ .._
Oil

ting sununons under the Act G & 7

)f a solicitor's bill of costs witliin

, or delivery of a bill of '-osts by a

;o bo made thereon i! I

f
suimnons " ' I

s for dii'cotions under Ord. XXX.. U i.

ler summons, or Taxing Master's

"eVorenco "to an Admiralty Registrar

iVurVuaWtobVd'.LX'VII. r. 10 ., u:)|

jsion to take oaths or affidavits in

" '........•.••••••• •'•'''•• '

I of right for service " '

^
Order as to Supreme Court Fees, 1884.

ArPEAEANCES.

j
i;. On entering an appearance fm- f,„r,i,

1
18. On amending sanie . ..!..'. .

''^''^ P'-''''^°"

I Coriig
19. On a copy of a written deDositinn ^t „ -^

.
pi-int the same, for eaZfolio

''''*"''' *° '^'^'^'^l'' ^ P^rty to
1 20. On examining a \\Titton or nri" V'l

same as an office copy, f,,,. iadifolio"^^'''
""'^ '"''"'^"^ ""^ ^^^''^i-'S"

121. On malong a copy a„d marking same as' '-in nm i
, foho fe "'""e as an office coi)y, for each
122. On a copy in a foreign lang'uil.'.o-th",' ,;.;,',:,i

"

" "I
123. Un a copy of a plan m-n, ..m;

""'\'"^" '1 «o.st.

_ gi'am-the actual cast ^ '
''''"''''

^^'""'"'fc'- photogi-aph, or dia-
124. On a printf^d copy of an anlcy ^^t- i • ~,

for each folio \ .

' ... . /. '.
.

* .''""^^ "" "^'^o or certified copy,

Attendaxces.
B.}. On an apphcation, with or u'ifl,n„f -^

atn™/as a witness ."',
"^JS-e rf^'f""' *?" ""^ ^^cer to

given in eWdenco
.

' tion to the r""'^' ?i
^^'"'""'^^"ts to be

"ffieer) for each e ,• ,;"
^f

*'^, *-,
''^"^ •-'''"bio expenses of tlie

from Ills office , ,

''''> '"- •^''•'" "^'cessanly be absent

expen.sos which niay p, Si beeomJ,."" r/^'""'
"*' "»>' ^•"'tlHT

paid for fees and expenses on the Z^^ ^:'^'^''
^'^'T^

^he amount
Ins elcrk taking such de, o.sTslm v

""' ''''''} "'^' "«i''"' «r
annithere^.f on theapplicathni "'"""'P"" "'='^0 a memoran-

anyt£Sn:l:;.;s:S:hich J'^i"'^ "^ --*-^ t° P'^y
the amounts so paid and deposiS ^ ^^ecome payable beyond

I n * 1 •
Oaths, &c.

•ind m addition thereto for each" "oVlIn^'jiW "••••„•
winiral to be marked....

'''* *''"''''" I'efen'ed to and

1 n ay FlLINO.
On filing a special case or petition of ri..ht

my oxl,il,its anne.-ed t any sn.h .^ft^^^^
(including

raontof elaimin default of fpe"^a,:^*S'\* ^ 'l^'Position), state"
'«tifioat..s, petition, pre-li h^'iry ,'t' .^,

""'^ '1*«^'"' '"'^^f^-'-^'-'^'

-vard, warrant of \,lto„ie" "L:n,^.i
"

vlir'"",-';^
arbitration,

bond, writ of execution with rc'tur , ml '

"'"^i'^^'"'^""'
Pi'^'«>,

"•«'y otlier procealing in a ,S: tl .f^

'"'' " "^^"'•"'^'' '»^<i

"tliw'niatnn.,mialcau.s^M,\/Ath.r,;^ ,','" ?' "' " '^'''''''^^ -'i'

^™oraI Older, or ordc4 in t le , i,

'^'^""^^'^' ^""^ "*' Parliament.
" tl.e rrineipal Probate Re'.istlV' "'"' "" ""'""" *" ^"^ ^'^'^

,,
- l;j;^uction, if the number 5:-'::^t'excrto!^:': ^'l'^ r^!:'^ o

1673

s. d.

2

2

4

2

6

1

1

5
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33" SnTrSttr any docum^^i"oVd^mmentsto which the Vw;.'!;.;; "

fc^^rapilv, whe/ddivevod out, or for any other documcn „r

doc™tl'when delivered out of the rru.np.l Probate Registry

.

34. On filing an affidavit and notice under Ord. XLVi. i. I .... . . .
.

U

35 On ovc^ minute in admiralty actions pursxianttoOrd. LXVI. i !,,

for™ instrument or document to winch the minute relates

fother than an exhibit, or any instrument or document previously

lid fZ tLaiegistry or the Marshal's office),
^^^^^^"^^-^

'

^

36. Oifmhig'a Mil ^f sale l^id Lffid^Wt; "ti^^^^ith wher; UJj/conJid;;;:

tion (including further advances) does not exceed 100/

37. Above 1 00/. and not exceeding 200/
J

S' On°Mn!^unde;"thjBili; orSak XJt^yWS;^^
document to which the fees Nos. 30, 37, and 38 do not apply

.

40 On filing ail affidavit of re-registration o a bill of sale or any sudi

other document as in No. 39 mentioned ^

41. On filing a flat of satisfaction

Certificates.

42.

43.

44.

itive
On a certificate of appearance, or of a pleading, affidavit or pro-

ceeding having been entered, filed, or taken, or of the ne<^ntu-.

thereof, unless otherwise provided

Or if required for use in a foreign countiy . • • • • • • • • • i

Or if a certificate of proceedings pursuant to Ord. liAi r. 24

Seaeches and Inspections.

45. On an application to search for an appearance or an affidavit, and

inspecting the same ._....,.................

46 On an appUcatiou to search an index, and inspect a ploadmg, jud(^.

raent, decree, order, or other record, unless otherwise expresslj-

provided for by any Act of Parliament or this order, and t(nn.

snect scripts filed or documents deposited pvu'suant to an order for

safe custody or production, for each hour or part ot an hour

occupied

47. Not exceeding on one day

Examination op Witnesses.

48 On every memorandum of appomtmcnt for an examination to be

taken before an Examiner of the Coiirt ........... . .
.

. . .
.

• . .

.

49 On eveiT witness sworn and exanuned by an officer of the Comt in

his office, unless otherwise provided, including oath, tor each

hour or pai-t of anhoui' •,••••„. V '"li"

50 On an exanmuition of witnesses by any such officer away from the

office (in addition to reasonable travelhng and other expenses),

51 Tlirofficcr maV require" a deposit of stamps on account of fe,^ iind

.1 deposit of money on account of expenses, which may probably

become payable beyond any amount paid for tees and expenses

upon the examinati<m, and the officer, or his clerk tak.u..' su.h

deposit shall thereupon mtike a memorandmn thereof un<l clelner

the «nme tn the party making the deposit.

The officer may also require an undertaking, m writing-, to

pay any further fees and expenses ^y1li.h may become pnyablo

beyond the amount so paid and deposited.
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documents to which the two lust

or for any other dociunciit or

the rrincipal Probate Kogistry. i jl

Lder Orel. XLVI. r. t 10 o|

oils pursuant to Ord. LXVI. r. H,

lent to which the minute reUiti's

strumeut or document iirovit)usly

Marshal's office), unless otherwise .
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idex, and inspect a pleading, jiuli;-
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owl
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I a memorandum thereof and deliver

X the deposit.
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52. On entering or setMnir ilni.r., / ,\

^^^^-

anappe^fltotheSTfi^^^^^ £ s. <l

iiHluding h,.„ringon f r r Z,s r^^^-^^^^^^^^
"'' "* ""^^ ^««i^e8,

paid nn tluM,ri;,i„„l
1 e, ri •

'.w' '
^*'"'' '^'^'^''^^ "° such fee was

el'.imlu.rH or ^^\^^t ^^[^ "" ^•^;'"»""« adjourned from

.^ ^^

-.V o,!,..,. sun.n,, ,s adjonrli^^t ;„i' . Sf other petition, nor
.,1 On entcnng (hr<.,^ti„ns of the iud.J .,1 !• 1 2

XX.VVl.rr. II Mod .J2, a. leer ifvin'.
''\ l^'"''"'""* *" Ord.

^1. On writing for tlH.atten. a './^"E'^™"^^^^^^ 1

^
"" tl." hearing of „n adniiniilv aeJ o ^

' °'' "^^"'^ '"'''''^''^

,.', On aiiswenng and s,.((i„y. ,i„^„; f, ho.,vi^:/^:n
'

'V '
' \:: 10

wliich iinv i)rocee(lintfls ,•,,,,mm /i" ?'"""* "• Petition by
5(i. Any etlur petition ....

.'
!. . ..

''^' '"''^-'^ "tl'orwise provided. . 1

h , . , ,
.TmiOMENTs, Decrees and Okd'em

°^° °
DiidraKnii;' up and enter nu- iud..-i.in„fu ,i

'-'Rdii.es.

:,:. If .na.le in Court oV. t ri". in. 1 J,"
•

'''°''
'T^

""^«--^-

sideration of u e use r o H . W^' ^^ j'^"'"'" '"^ further con-

wise provi,!,.,! .

'° ^"^"t "* Ai.peal unless other-

able on the decree. Z.h.te.
°^''^'' "° ^^"^ «''''^ ^'^ V^Y'

1 08. If a judgment witliout lieariii'.- in Coiirf ,.,. n a 1 ^ .

159. If made on the lioarinir of nn ni.';,*,.,"',,",,'/- 10
>rise provided

.,.;^..""°"°""iting summons, unless other-

|60, If made at (diaiuliers'in" HuVchaneerv'iJivisimV i,;,' Vv." 'i'
"'••." ^ ^^

I oan.se or niatlor on f.u'ther c.^S. tion ^"'"'"'^^ °* ^
|61. If made under' Ord. XV., Ord XXXTT v r'

"

" 'n *,•
•^^•v^V 10

moik-\ lu l„. ,],.,i]t wit'h l)v fl„. P 1-
• ,

' P"''lJ"so of rawing
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the title to any lun.l ov
^'^'f'^^"^X\'^;^J,,y,nu\vv thoeontv.,1

to any order m '"'>;«'»'^7"^,"\'
, L^'f , overv 100/. or frueUnn

of the Court hi such cause or ni.ittLi, loi ^""-y
^ ,

3 VoO/Tof the anionnt^c^ the PU';;J--;«,,- ^ ..itt^; •;•{,;;;. '

71. On proceeclh.,ffs pursuant to an
''^•'^\"',,^i^>';X'f estate of a ,1.-

the amount of the ..utstandm- < r

'

J^l
";;\\;;;^^ ,,,. p^vtnership

ceased person or of U.u - ;'

;;,;:;i ^^Z'^,;; S^'d^dt with in su.l

shall bo useertauied for th< I' "I'V;,^/
J, 'Wnnnent to creditors or

,auso or matter withou '^^'^^"^t"
7' ;'">

^'^^ft ",ause or nu.tt.r,

parties interested after the -"!! "
rf e an o t r value the,v, ,f

for every 100/., or portion of 1"" •• * ''\
'

' ""^ecutor, ad.uiui..-

72. On taking an account ..f

^Zit^r^^^-'^^-^^^^ ^""•*""''

trator, trustee agent, *:"l"=i*^;V,i Tnr na-er provisional otti.ial

mt'nt • • • • • • •

.V,,i,ts oVascertainhig the amount if

73. Ou takhig an account of the ^l\'^\'*
'^ '

^^^^^ from anv conipanv in

any debt due from a
^-^^'''f^,^^^ shal re.iuired tl. prove

anv .-•auso or matter wlu'ii any c edit 1

^^f^'\J^.^^ f,„ [,,,,.

his debt '>tl^^-V^^-'-Vl'?"; V'Jh'e an m f. u^ 1'^"^^"" *" -"i'

St^,^:^'';nil"llo!'of'urSgregate amonnt found .
^

,,OnJS;tic.i;Sf^a^^^^^^
of the debentures or

^;"f
^

'^V of U a -regato amount fouiul to

every 100/. or fraction ot lUU/. 01 tni. .loo^'^o
q

bo due
I
• W 'i.'oVv'.IiidnVxt-of-khi, oi' t^'' '"'^i' "''

70. On an innmry to ascertain the h^n a d n.xt ot^^^^^,^^

next-ot-kni of anv one ^^
V\"^,

;J
"

„j. „^,,ttcr or in resp.rt of

estate is being administered in '»>>, ;"
^ , "i Qrd LV. r. )!, uul ou

whose estate an application is made
,

'

,9^i^-. i'/^^,!,, th,. Act

anv such inquiry ;'t chambei^ "^
ii aJo o t e Lands Clauses

10'& 11 Vu=t. e 90 ^^^'^;'^j^^':^^^ the purchase
Consolidation .V "t, lS4o, < 1 '."'>"",-,,

^^, „aid nto Court .... 1

money of any P'-Pf^v «" < « ^^"" '

t'^^
^ X ^vhere there

77. On settling a ^-\ "^^S^iS^^^,' ^^ ;;;.;^rU.uto;ies, for evoiy

-rsr^|S=i.tnot.^^^^^
'' ^'\;?S'tii"SS^KlSi^^iinpauyAich proposes

.

70. OiS^i'^SmJp^A;^^^ ,

includuig one or any munber ''*'";""':'
Vf" ;i;^,\i ;;,V include the

;

The amount on which
^^ J^ ^::;.

'
i^^ to'aijmortgagee or other

which may be payable ""t
J

tu, money
.^^ .^^^^ ^^^ ,,^ ^^

entitled to ^Y ^'""i^"' ''^^'Zrl^^o^'t <>. his mortgag.', .hargo. «i

T*^';^;^^;^ aJ<^;;"^ -• ^:^^^ i^-Heh the order is made or bo,uid

l^^^:Sr ^!'b^t ^l^^o;.iblc^L any property the valae of .



1,1V liinil or licroditiimcnts, or of

cuts, to bu purclKisi'd puvsuiint

or with money uiultT the cimtvul

tter, for cvciy 100/. or iruciu.u

(•hase luoni'V • • • •
•

or in any cause or matter wluTe

,1- undisposed of estate of a dc-

„ieot to anv trust or partnership

lie .,f heiu- dealt with in su.'h

ill.- any pannent to creditors er

.oncement of the eauso or matter

' of the amount or vahie tliereot

-eeivcd by an exoeutor, adiumis-

mortga<ree. co-tenant, F'i;t"w.

ilec, manager, provisional othcial

or execution creditor, or otlier

•V 100/. or fraction of lUO/.of the

.Vcd without deducting any pay-

jts or ascVrtainiiiV' the amount of

person or from any company m
roditor shall be recpiired to prove

uction of his seeurity, for every

amount found to be due' to sueh

f the aggregate amount iotiua to

Orilcr as tu Supreme Court Fees, 1884.

1 (I

1 9

1 111

i tl

denco adduced by the creditor his

eh such claim " 1' 'I

liniii"- tlic amount due m respect

ioint'stock or other (company t.,v

jf the aggregate amount found to

fi."aiidnJxt-of-kin,' or the heir or

e than one deceased person wlioso

aiv cause or matter or in resp.rt ot

mule under Ord. LV. r ;i, and ou

upon an apphcation under the Act

. Relief Act), or the Lands Clanses

,v other Act whereby the purchiise

directed to be paid into C(Hirt . .

.

, entitled to a return, Avliere tliere

,!• a list of coiitribiitories, for cverj'

ist not exceeding 2,000 •••••.: • •
•

11 of the Companies Act, l«o,, the

3d company which proposes to re-

)"theRaiiway Companies Act, 1867,
_

lavement ot a charity
;

—
taxing master, or district registrar

,iig or taxatiim of costs before hmi,

of matter.s '."! '{"1\

69 is payable shall not include t lo

^

lev raised to any mortgagee or otkri^

-rest, ou or in the property sold viid.^

respect o. his mortgage, eharpM-..^^

. i„ which the ...rder is made or bounJ (;

to or concur in the sale.

1 is payable shall not uic ud(>
fY^f^.,

able! nor any property the value of .M

1677

I

mi,1cfin«l or uncertain, nor r.iiy proDertv f„ «-i,i,.i, i\ c -kt „ .

,„v money on whieli the fe'e No/72^ a 1 e 1] >

!' If
^"^ ^^ '" "PPli«ahle. nor

Tho aninunt on wliieh either , f t f,. . V' -n ,'-
"'.'"''•' '''"•'^'^ "'' "'''"er.

,l,;do„nv ,M.ni of money 0,,. no,iv ! il ."
f.

'°
'T^ '\ '' l'^'^''^''^"-^ ^'«'" »"* in-

'

ivh;,!, cither of the f..es-No.s Gi^ J j ^ "h ,v I"'
^'" ''''•' "\ "">' I'^'l'^'^'^X ^Uxm

IlK. .ah.e of any stocks, fu, d le ,,.tn 'T''
I"V*""-^lv l""'!-

:l,e,,.m.of winch is -i.^.tVl ii U j?, ^ ^n .'r''iV'"i "'"T'
'" "*''"• property,

I
l,vtlautl„.nty of tlu> C'oiuiui ,• of s ,S"i^"V"'''^

''""l
'^'l"";

List, publish,.!

;;,pi,li,al,le, .sl,all l,e the elosi, . ,.i.,Mfl ^ '"!"''• *<' ^^'''-•l. the fee Xo. 71
.v4l.s to tlu; fixing the a,u;;,:,i"",/s::.VA"::*"^

" -d. published ^st on the day
)\1rii till' fee \o. 72 shall lii> lii.ni;....!.! *.

Ii:,vo>te,lor deposited hi a b nl ,
*. I.'.'"'-^'

?"""<>' received which shall bo
|.V.lv.it, or shall be paid by oiie eis .1 icl „ , ''T'"^ ^'T '^"^'' "'^-^^f'^'t or
lintlie same cause or .natter, or i n ^ c t '

1 n '"'•^i'^''"'
l'"'«™' Mceounting

[abh twice on the same mon y iu 1 's,^'.,."'^ '„;:??;;
^'"^ *- «''"" -^ '

lie pay-
, -, .. , ,, ;

'. '""" ''Oiie cause or matter ' •

t, .Ic shallbe deducted from theVe;: :rv;in,; he sSl^Jli^
^'"^''^""^ "" "'«

lie aiiioiints tor or 111 resiiect of wlocb tl,„ + i,"".""";"'
="'«'•

tm to .00,000/. in the illlow^^ ,g c ses- ,) r"';" 'T "•^l"^y"l'l^-lmn bo
Bim,- in tlie same cause or matter in the.,.,, i

*'^,^'.

'""'""f raised at any time or

(/. the amount of p.nchase-,n, ,h v , t st? 1
''
"" *^* ^''- ^'' ^^ •'PPlicable

;

ios to which the fee ^^.. 7 7s p L b^^^^^^^^^^^
*" !'"y .me order in the

.„ter of the value of the out:-ta,idii:\,Mi:,l, ':;/"';;;,'"'* "/ t'-' -me cause or
11 the cases to which the fee Xo. 71 i; ,.,., 1 cal o • f

^^-''"'"-or "^certninod
fcmtsin the same cause or niatter tV.undo:. 1,;,, /,,,'• "V\"""*

"* "">' ^"""-^ "i'

Listmtur, or trustee in the ,.as •.; t., w 1 iVh h
'

F ! K -o""^
^'^'

i'-''^
'^^^'"'tor, ad-

>.«.s,.H,f a trustee directed to nc , A ,
,,' ,f 'T

?' "1-plicable, except in
ltl),;r cases to which the fee Xo. 7'' i ,,,1 .

,

^ ' '^ l'\
*'"'.* '"^'- ""'^ "' «"

Im- certificate or on any one Hcc.m.t',,. ?''""' *""'"^ ^" '"' <^"'-' %a"yV cause or niatter foil,!,! to beX to IJdiCor';' "V"'^-'"r
"^' "^'^ "' ^'^

fefeeXo. 7:J is appli,able
; (/) the a ,mit +;,,,/ '

f-'^'

"'''*
'}' *'^« e««cs to whi.'h

.ves or tends in tlie easc.s to vhi li t , fee N, "
; 'r'^"f,

"' ^'^'^P'^'-'* "^ '^eben-

I The fees Xos. 09 to 80 in lusiv , .1 ,^^

"' '^ 'ipphcable.

tnaactiu,th.MmK.eedh,jS^toMl^tW J P"?""^!'' V the party

\ and lx.al4-c,l as f^illows^^ o 1 ^^-i i' J^ ^J'^£ '"« ''-t^f ^'^.h pro^eed^
Ilatistosay,theteex\o.71 shall he,Xan„,!,n *" " •P"^-'^' ^'"^'l 'lir,-ct

;

|tenr„r,lcr by which the ou tan r 1 ^ f''^!'^''
"!'"" ""''^'"- ^'"^ <=«-titt-

i-v,mtth,:ivoftlKM..Iuoof Srisat^^
hiduluring the further procee,! 1 s i,Tth,. , ,

•'"•^'•hned or uncertain, and
fcucf wlm.h shall he as ..rtah 1 7,n , „n- L "'.•«' ''"'" ^' ^'-^'^"'^"^ "'' ^^^
>-e shall be so realise.1 or tl.e ^:;;i,;;"\Cn::y:Sdn:!;:

"""'^ '"'''^''

^in.the ac,.ount of a r.reiver •,..;„ ,' '"'"'TT'"^-
'^^''^ ^«' ^^ " ,m

luotrator, or execution cre,^b ;.7"
r i,^' "t^^ri l'''^^''- f

1"""^'^^, li,piidator,

ly.^li^'II, upon pa^•,uent, be all, w ,1 i A ,
,!'^^ ^"

f''^'^
'"^ "''^''^""^^ P^'^^^i"

• Court ur a ju,|n. ,, The fee X, 7'' if, "•"'"'^' ""1^'^« otherwise ordered by
,^X«s. 09, 70 an,l 7,3 to «0 imd .si ^ ', '

"'-r
'" '^' '''^'' '^ '''PPl'^'^' '""1 tho

au,th„thepro,.eedhig, o, mkh .; tl , .tm "ft
''"" ""'-' ^^^^^^'^ 'O" the party

'•.l>'»vlin,se, account, inquiry ."heir.e^,,?, t'V-'V^; "'l.*''V'
''"'''^' "* «'0

.t' tl>c Court ,n. a ju,lge'shall be o p 1i, '
,"f the c,'"?' 5^ '' ''' "I'l',""''''^^

'

l«.,™.ent of ..,ny su.^h f.rs will bee,in e , a
'

iblo ou ,.f ,
*''? 1"""^^' ^^"^''"^ ^o

ut or to he brought int,i Court, the c'ur ;,,„, L "^ ""^' *'"';1^ "r moneys in
*1' fees until su,.li fu,.,ls oi^uo ,ev ,V l' fe,'"'^'

^^P'-'-'^t''^ l^Jmcnt of
rl)cthoui.-ht fit, ill whi,.h ,.ase the .mi, init ,;.,,',"'n^;'''

'™'' "*>'"• ^^0 as
teoronhr upon whi,.li the sa ueL . /, 1

' " '^'"'^ ^''' "*"^*«^ '" t''" ^*rti.
her, and wluiv such fee h ve , t li^^' 1 ,t 1

" T T"" ^"^^^''l^i"'* certificate
-t '^moiuy in Court or ,a.t^,."'3ie pi^oS t "it;^\:, C^Jt'T^

*" '«

-(Funds,..) Act, IS., caro^overtJet:i^*trato;?^^S
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Apprwh-x.

the account to which «uch moneys or Focooa. arc
Pl;-;V;V'i;XTmliTr

Z paid to tho accoimt of her Majenty's Exchequer.

DisTiucT Rkgisthar.

hour the officer is occupied

rnrtto Sou's. ."udSto ™«er., '-^^^^^^^^:'] ,.

occupied » f

85 If the attendance of one or more merchants is required, for each
6

merchant the same fees as to the Registrar
j ^.

86. In cases of^ir^nc^-^^^
S^'aradditfol^a'^^l-'da/Lthe/Rcgistr^ and for each ,„,.-

chant, for every day beyond two full days.
^

87 Tn cases where the accounts to be investigated do not cxo.rd
,

^^- \m, and whore the time occupied is short, fees may be tabu

for the Registrar and each merchant ot
\ ^

PEOCEEDniQS BEFOEE AN OFFICIAL ReFEEEE.

91. And for his clerk

payable, when
f"

«"-*><^f^te Report or m
eompl.tci, d

^^XTe^cl'sS fhelel s^autT paid by stamps impressed upon or affi.

Jmorandiun stating on what-— retesTpplicKt., any pv,„.o,..lin,

requu-efi hotore sucu piocccunip i^
iinpl (-« -"''' stiim

de^S ill b« divcpcl to the p.rty m»kmg the deport.



)((//./,

Cecils arc placwl to a separate nccount a i

jcceclings or otherwise as »Vi!ill lie prmilri

time to time, as the Treasury may dir«,,
|

xeheqiicr.

J AND PrOTIATK DlVOnCE ANH AliMimn

Actions, befoeb a Master Eeoisieai!
(

applicable to proceedings in the t >. i\

proceedings in those Divisions-

;igation, or inquiry, including

IV for every hour or part of nn

f'
fill)

5|

!E AND Admiralty Division, in ADmEiinj

Registrar or District Reoisthar. I

ar, including examination of \ Trom

rd'to the nature and import- ( 5 5 l)|

ler matters, and to the tune to

/ 15 M )|

SFnn
6 5 t|

. lo U t|

y large amount, occupying more

may be talvcn, not exceeding five

;hc Registrar and for each mci-

,'0 full days.

be investigated do not exceed ( ^^^ ^.^

pied is short, foes may bo taken
^^

chant of [ 4 i g|

E AN Official Referee.

01

liour" "lie is occupied beyond two

10

1

ill I/mdon or Middlesex a fuvtliiv

•efenv .-.hall be absent from Ldiulon 1 II

!

01)1

L become due and payable by tlic partysj

if the result of the refercni'c (ir otlitTOKi^

5ort is made.
, 1, , .

3 80 and 82 to 91 mclusivc, sliiiU 1« ai;e

order is made, by the party condiictiiiji

proceedings, or, if not comploted, a dm jS^

the proceetlings as shall have taken [d

d by stamps impressed upon ov affijci!

such foes are paid. .

lie fees applicable to any pr. .cocdiii|r mi

mmenced, or at anytime .luniiuMlie .d

u Ord. LVI. r. 4, applies su.-hsW^

all other cases a memorandum ot tliem
y making the deposit.

Order its to Siqmme Court Fees, 1884. 1679

9?.

100.

101.

In the Admiealty Maeshal's Offich.

On the execution of a warrant ^ *•

On the execution of an attachmoAt," for eVery p^won attach.^ ? n

On attending, appointing, and swearing apprais«-V ! ! .

.'
.'.'

J J

On ^^dnmg po.ssession of >' "ship wiih ^r .;-itho;;t c;;.;o: "or" of a
^ ^

On a report as to tlie sufficiency of sureties'
'.'....'

n
1 n

It he Marshal or any of his .substitutes i.s required "to go'^ CTe'aVerd stance than five miles from his office to perfom any of theabove duties, he sha 1 be entitled to liis reasonable ^.xpenses fortravelling, board, and maintenance, in addition to the aWefeo/
al'fi°y, r"^ Tr^ °' ^""'^^ '"^'^ l"»'«»'^"t to a Decree o^Order of the Court, for every 60L or fraction of 50/. reaped 10

Taxation of Costs.

""'•

°".S'tf !"
^'^ °* """*' ^^""'''^ *^° '""°^* ""°^^'«1 'lo"^ iiot ex.

""^'
^^Ihere? T!"!^!. "T."!^'

!'•' ^^' '^""y^'- ''^"o^^^'d ;r* ^'foacVioA

tee tv^. unk-ss otljcTO^Ve'in-ovYdai; Vliall
*

bo "taken oil 'sk-ib;; i:]
'

Verlthe to ov on the allowance of the bill of costs as taxed f but the fees.hall bo due and payable, if no certificate or allocatm- is required onZ.m..u„t ot the biU as taxe,l. or on the amoiuit of «ueh part hereof asmay bo taxed, and the solicitor or party .suin^ in person shall hi suchca<c cause the proper stamps (the amount thereof to bo fixed bvtho
I
(ithccr) to be impressed on or affixed to tlio bill of costs

^
fcfinn^'i^^Ei^.^rriiii'^jS'^ '"' T'^^r*

°* ^^°«

Lubmittod for taxation, and riieoffi e o SiHi tk n^sH
l,.s^sball make a memorandiun tliereof on IL bil? of coS ' ""°'' ^'^

m. V
.

r. 08 ot the Cliancery FiukLs Consolidated Rules, 1874 sTcll|contmuo to be acted upon in cases to whicli it is applicable.
'

On Peoceedinos in the Pay Office of the Supeeste Couet.

.

On a certificate of the amount and description of any money fundsor securities, including the request tlierefor
^ ^' ''

n

riiS';i3>;'.:^!^rrrr"* '" ^'"'^ op-^^^-'^-iu^ug^ih;

On a r«i«est to the Paymaster, Bank if Englimd, or •iVoo.i;;;.

"

' nf

ti;n..fc,T.ng, or depositing money, fundi, or secuS^ iii ffi

Vi-itlioiit ..,u order er a cnrtifi 'nt. r^f • ^ "* ""J' ^°^^y

d.

1

1

020

1
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107 On a request for infoiiniiHon rcwpccting any money, funds, or £ ,,

HOcmnticH to tho creilit of any cause or matte- rontamcd m any

list prepared by tho paymaster of causes and matters to tlie

cre<Ut of wlii(!h any num.y, fun.ls, or securities have not been

dealt with durinfr tifteeu years • ;
•

.• • 2

108. On an atlidavit f<«- the purpose of payiu-, transferrmg, or 'l^T"«it-

inK any money, funds, or securities in Court pursuant to the

statute 10 & 11 Vict. c. 96
J

109. On preparuig a power of attorney " i

Register of .luDOMKNTa and Lis Pendens.

110. On rogistcring a judgment or lis pendens, although more than one

name may have to be rciristered "
j

111. On re-registering sumo "
;

112. On a search for each name "
j

113. On a certificate of entry of satisfaction :i"A' \"''^ '
'

114. On a request for a search and certificate piu^suant to Order 1...1.

J. 23 '

11,5. If more tiian" "one name included in the same request, for each

additional name ," • " ;,"
'

'
" i "v „

'

116. On a duplicate certificate, if not more than three folios

117. For every additional folio
V
'•.;." V '" 1

i 'i

'

118. On every continuation search, if requested within lourteen days ef

any fonner search (the result to be endorsed on such certificate)
.

119. On a certificate of a judgment for registration in Irelandor bcot and

under the Judgments Extension Act, 1808 inclucbng athdav t
.

120. On filing for registration a certificate issued out of the Courts o

Diiblhi or Coiu-t of Session in Scotland under the last-mentiouwl

Act, although more than one name may have to be registered

under tho said Act .'„";.' j" '
Vt," "i" 1*

121. On everjr certificate of the entry of a satisfaction under tho last-
^

122. OnTseareh made iii one or "b^thoV the" registers oif Irish audScotch

judgments for each name

Miscellaneous.

123. On a report of a private bill in Parliament 5

124. On an aUowanco of byelaws or table of fees i

125. On a fiat of a judge
_

• • • • •.
"

126. On signing, settling, or approving an advertisement 01

1^7 On taking the acknowledgment of a deed by a maiTied woman ....

128. On an appointment of a receiver in a probate action I

129 On taking a recognizance or bond, whether one or more than one

recognisor or obligor, and whether entered mto by aU at one tmie

^
or not •

Q

130. On assignment of a bond •"••;"
y, i \' \-" "•

n

131

.

On taking bail, and taking same off the file and delivering

132. Oil a commitment
133. On an application to produce judges notes ......• "

134. On appointment of commissioners under glebe exchange

135. On vacating a recognizance
^

136. On a citation ;••.•.•••; ,'.':. :

137. On tho admission or re-admission of a soUcitoi .. ..

138 On filing a chum in the Admiralty Registiy for repayment of the

excess of wages paid to a substitute hu-ed m the place of a

voirteer i^tJ the Royal Na.7, induding copy sent to the

139. On the^opinfoii of the"Adniiralty Registrar objecthig to the claim.
,



in.

Ai.

Ho.

Order as to S„pr,„ie Court Fees, 1884. iqqi
On a rcrtificato of tho Admirnlfv T?r,.,!„t, i

amount duo. in.lud.^KC'ofyfj'^^^ C ,,. ,,.

GoiuTiil of tho Navy ' i'-^ '" "c «i-'iit to tlio Aocountaiit-

Onri^dstcrin^fin tlm AdmiraitViioL'iHtrrVliAwo^^^ „• • • • " '^

On ri'jriMtoring s,iiiio spcciiiliy 1 '0

On cvoiy 50/., or fraotioiV ui h'oi
'

ti'iirl'
),'„*•

" 'r^t'l\"'\\": '\ '^10
Ki.stryin.u.yuctio„,orto\i;o'k^; VStc^J^^^^^^^ , ,fci IS payable on tho transfer of mtm,.^ tt..^ tx^ k\' '

:
* •. ^ 5

Prize AJcount. ^ "'"'"^ '"'"^ t^" Admiralty Registry to tho

(Signed) SELBORNE C
coleridge, c j
w. b. brett, m. r.
Ja:iks hannen,

Prest. P.D.A. Divn.

We concur in tho abnvo order
(Signed) C. C. COTES.

H. J. GLADSTONE,
Lords Connuissioncrs of Her

Majesty's Treasury.
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ORDER
AflTO

SUrREME COURT EEES (OfTuBER), 1884.

, T, 1 11 T.ivl nf Si'llxinit, Lord Hi^rh f'liiiiv

I, the Ili^l't HonourulJ, I^;^J^:.f^j^l^int .,'n,,, ,„ul..vsi.,,,.,l
]

Great lirituin, by ami
f'*^.*' V, ' ,'„^^^ of tho Lords Comiu.sM.mir

the Suprcne Curt, and with t^R
-^
~

.,. ^^,„^ „„,uti.m of the pnw.,.,

Majesty's 'rro;isury, ^o
J-'

'
'

/;^ ^^ y,, 1H75, a,ul all other powern aa-l a,:

tho'Hupre,ue.Cour
|;J ;; f '

,£'',,a dLreet in numner follo^v^n^' -
enablinfe'me m this Ixhalt onie

„,„,o;„ted to be, and .1
,
order aim n"---

i i n i

contained

On filing

On hearing ._ • ;•

On di-awhig np judgment

The 2l8t day of August, 1884.

CHARLES C COTES .

HLKlir-wJ- " •

M.,i,,8tv'8 Treasury.
Lords Conunissioners of Her majtsiy

.£ .s.

10

1

10

SELBORNi:, C.

COLERlDtiE. C

W. B. BKKIT,
C. E. POLLOII



nclix. ( 1083 )

PER ORDER

iB TO

?EES (OCTOBER), 1881.

F'U-l of SflLonu', Lord HijJrli r'l,;m;.j!-ri

o'aud consent of thr un.l,.rs,..'iu.,l ju,!..

.uiTt'ii." of tho Lords Coimnissi„iu.r..,IB

:ln(vundox..c.utum..ftheimvv,,>rK

1H75. and all other powers and „ml.r.

ii-ei't in inauncr followmj? :—

and api'omted to bo, and shall 1,.. taivj,

tv- ouAh^ayof October, im,vmm,
lo Order a. to Sui.remo Coiu't leo*,

''

£ s. d.

.... U)

.... I

".!."!!.'.".".'.." 10 •>

SELBORNlv C.

COLERIDliH, CI,

W. B. BKKTT, Mi

C. E. POLLOCK, B

roNE,
jty's Treasury.

A3 TO

piE FEES AND PERCENTAGES VTnCir .RE REQUIRED
^ TO BE TAKEN IN THE SUVU^^n^ COr.'T OF JUDIOA

TUEE BY MEANS OF STAMPS.
JUi^lOA-

IvHmus hy soot. 26 of tho Supremo Curt of Judioaturo Vrt 187^ it i .
, •

i i|ttli,UrH.nid porconta-eH appointed to bo taken in t h, Hi, 1 V- / r'"''"^
|lintlu.Court of Appeal, and in any Court t.. o,™f*lJ!/^'V

''''''. ''^'''''*'''«

fn,u<.faa. whieli is oonnw.tod with ,L- ..fYh' ....
.'!'"' ''> ""V ('.'"Miiss,.,,,. „ndInm-oftii'e whieli i.s conneotod with any of those Courts .„• i,, „ i i , .

,„r.ul «ith any of those Comets in condu ted .ilL,,?'"'^'',
"''•'' ''"'"'?''

|mris,Mli,vcted, bo taken by means of stan.ps a' furth ffr^ '' """"''•^ ''«

Iriniprosscd or adhesive, as tho TreaMurn,'.!v ,'.'^^"'' t''"^ «"''l' stamps
hoTriusury, with the c;.nc™"7 u L^rJl ""^

If miike sach ru es a.s may seem iit f..r ,.nl,1i *
'
'"">' '^'''"" *^""l' to

.i„n„. the use of such stamj "^.Jr^iS K^;^ ^i^^i^r ;;:/!:r,*i:-
;!"'^

b«,t t., .locunients from time to time in u.se or reouire. ,> . . 1
.!'"'.»l'l'l"<ttiou

Ll, .tamps, and for ensurin^^ tho wZ^'r mnS.l }t '^'^ ^7 ^^''' ^^^^^^^^^

Liii-mTonutsof such stamps ^ ^
tanctlLition of surh stamps, and for

f .«-. we, tlie undersi^nicd being two of tho Lords Commissioners of TTn,. Ark< Trnisury, do, with tho conciirrenco of tho Lord « a eelor b!.,.?.f,v
""

jir, mid order and dire t:

—

'-'nain tuoi, Hereby givo

n. T t from mid after the date at wliich this Ordor kTibH o„™„ ^

1 'imic

' vi iiiic,

^Bs^^"« --asS'ZliKn.-s

THE SCHEDULE nboye referred to

:,rl,rXt' "ean^
'^''

^r"?"J ^™^'^*'^ ^"'^^^'^ ^vhiob except for'''''• ™° ^- P"^^hasod Uom the licensed Vendors at Somersel
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Ajqicndix,

Summonses, Writs, Commisswis ami Ifomwls.

On scaling ^ '^'i''* "* ^"'""

mons for conimcnccmcnt

of :in action

On sealing a concurrent,

renewed, or iimeuded

\\Tit of summons lor

commcnoement of an ac-

tion .•••

On sealinir a notice tor ser

vicennderOrd.XVI.r.48

On sealing' a writ of man-

damus V*
"

1

On scalint,' a wTit of sub

poena not exceeding three

persons •

On scaling a writ of execu-

tion, a subpoena pursuant

to the Court of Probate

Act, 1858, 8. 23, and

every otlicr writ

On sealmg or issuing any

originating summons

On amending same

On sealing or issuing a sum-

mons for directions under

Ord. XXX.
On sealing or isamng any

other summons or taxmg

master's warrant.
|

On filing a notice to have a

reference to an Admiralty

registrar placed in the list

for hearing ......•;••• •

On a notice in Adm"'alty

actions pursuant to Ord.

LXVII. r. 10

On sealing or : suing a

commission to take oaths

or affidavits in the Su-

preme Court.

Clinvapter of

Stamp to be used.

lUvuliitinnaiim
Obseivittioiis,

Prajcipe left

y at time of

issuing writ

Impressed.

Impressed or

adhesive.

/ Impressed,
\ adhesive hi

\ ProbateRc-

l gistry.

[Summons Impressed.

Piwcipe
Summons ...

Summons or

warrant.

Adliesive.

Impressed or

adhesive.

Impressed
adhesive.

or

>Notice Impressed

[Commission . . Impressed.

On every other commission Commission

On marking a copy of a Copy of petition

petition of right for ser-

vice.

Impressed, nd-

lusivein Pro-

bate Registry

Im^rt'esscd.

tlicciijiytif

tobcwi'itti

pvcssccl p

the dinMilii

i
proAucHl

Jnliiuil

Roviil C

I Justiw,

(^ staiupcd.

^ili



dix.

niinsions and Wnn-anlt.

Order as to Fa

be Cliavaotprof

Stiiiui) to be used.

m- Impressed.

Impressed
adliesivo.

or

left

of

ivrit

/ Impressed,
\ adhesive in

j
ProbiiteRe-

\ gistry.

Impressed.

Adliesive.

llmiiressed or

adhesive.

Impressed or

udliosivo.

Impressed.

on . . Impressed.

ion

)etition

Hetruliit ions mill

Observiitiims.

Impressed, nd-

hisive ill Pro-

bate lleiristry

Impressed.

'The oo^lIllls^Ml

thecMipyofrf

tohewrittumi

pvesHcd jw

the (liH'uiiii!;'.;|

j

])l'(lllu(vl i'

Jiiliiiiil Ko

lloyal C«|
! Jiistii'c,

l^
stiunpcil.

<£t., to he tahen hj Stamps. 1685

^ippcar(i)tccs.

TIm> fee payable on entering or amendinj,' an a])pcaranco shnl] l,„ i * i ,

limmw^ed stamp on the foi-m of memorandmn as ~i^^^^^^ 'tfly^\''''"^^-^
^'^ ""

iKnusof the Supreme Com-t, 1883, und X," t o an i^,~ V
Iprson is MittTcd by tlio same memorandum tho fl 1^^]] "* ""'i-o than one
||l,„lll,eclc.m.ted b/menns of impri°,sed Smps ' "" l'""'""'' ^^'^'""^^ «'« ^^'^^

Forms of iiiomorandimi of ajjpearaneo wntlitl.,, ,•,„,„ -,
,

W.oudan. will be sold at the 'LS^.^^S^^'^^;^cIS ofSu^tir
"""

Copies.

Document to be
Stamped.

Cliaraotcr of Stamp
to be used.

Dii II copy of a ^vritten deposition of Copy
a \vitiie>- to enable a party to print
the same.

Bu exiimininy: a written or printed Copy
I

luliy, ami iiiarking or sealins>: same
j

im office copy.

I makin,!.'' a copy, and marking same
I ll^ nil office copy.

a ( opy ii: u foreign language
, . ,

.

a cojjy of a plan, map, section,

[ilrawiiifT. photograph, or diagram.
n printed^ copy of an order, not

|k'iiijr an office or certified copy.

Copy

Copy
Preecipe or copy

Copy

Impressed or adlu^ive.

adhesive.Imijrcssed or

Impressed or adhesive.

Impressed or
Imi^rcssed or

adhesive.

acUiesive.

Inipressod or adhesive.

1 At/ei/diiiices.

the fee.s payable mider this heading shaU be denoted either bv an im,.,- ^

Oai/is, i^d.

Document to be
Stamped.

I takinfrau affidavit or an
| Affidavit

Knniitioii or attestation

llxiii hoiioiu' ill lieu of an
davit or a declaration,

kicpt fur tlie purpose of
keipt of dividends from
|G PB}ina.ster-General.

otlier

ment

or
docu

an,-

« w e r i u g
thereto.

Cliaraetcr of
Stamp to be used.

Impressed
adliesivo.

Ecffulations und
Observations.

liu addition thereto, for
|!li exhibit therein re-
red to and required to
jiiurked.

Documonta to be Stamped and
Character of Stamp to be used.

Stamps to bo impressed
or adliesivo on affidavit.

Itegulationa and Observations.

Tiio amount of stamps
.should bo marked on the
ofiice copy.
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Appendix,

F'fUng.

Document to bo
Stumped.

On filiiiff ii special case or ;Special case,

petition of light. potmon of
^ right, or pra3-

cipe.

On filing, except in Admi- Document filed

ralty actions, an affidavit,

deposition, or set of de-
|

positions (including any

exhibits anueju'l to any

such affidavit or deposi-

tion), statement of claim

in default of appearance,

official and special re-

ferees' certificates, peti-

tion, preliminary act,

submission to arbitration,

award, -wan-ant of attor-

ney, cog-novit, bail, satis-

faction piece, bond, -vviit

of execution wth return,

and power of attorney,

and every other proceed-

ing in a probate action

or in a divorce or other

matrimonial cause or

matter required by Act

of Parliament, general

order, or order in the

action, cause, or matter

to be filed in the Princi-

pal Probate Rcgistiy.

On filing a scheme pursuant

to the statute 30 & 31

"Vict. e.V27, or the Liqui-

dation ' I't, 18G8.
I

On filiiii-- scripts in a pro-

bate action or on deposit-

ing, pursuant to an order

in any cause or matter,

any documents for safe

custody or production.

On a receipt for any docu-

ment or documents to

which the two last fees

apply, when delivered

out, or for any other

document or documents

when delim-cd out of the

Principal I'lobatc Regis-

try.

Character of

Stamp to be used.

Eesuliit inns and
Observiitiuns,

Impressed

Impressed
adhesive.

Where practic

stamp to be un

ciul case or pet:

of right, una

or

other (-'asLS on
]

cipc filed.

Scheme Impressed.

Affidavit

order.

Receipt

Adhesive.

Adhesive.



Chnriietcr of i

Stamp to be used.

Order as to Fees, .tr., to be taken hj Stamps.
1687

Document to bo
Stamped.

Gn filing an affidavit and
notice under Ord. XLVI.
i.-l.

I
Uii I'l'ciT iiiinuto in Ad-
mii'altv iiction.s inir,suant

to Oni. LXVl. r. 8, for
(VCT} instrument or docu-
ment to whieh the minute
reliites (other than an
ixliibit, or any instru-

ment or document pre-
viously issued from the
rciristry or the marshall's

_ offiec).

On tiling a bill of sale and
I ;ifEJ:ivit therewith.

On filing under the BiEs of
SaloActs, 1878 and 1882,
any other dociunent.

pn filing- an aflSdavit of re-

registration of a bill of
si!o.

bn tiling a fiat of satisfac-
' tiun.

Affidavit .

,

Minute
. , .

.

Bill of sale

Document
,

.

Affidavit .

.

Fiat

Character of
Stamp to be used,

Impressed.

Inipros.sod or
adhesive.

Eegulations and
Observations.

Impressed.

Impressed.

Impressed.

Impressed.

D a certificate of appear-
lanee or of a pleading,
laffiilarit, or proceeding
lliaving been entered,
Biirf, or taken, or of the
pepitivp thereof, includ-
ID}.' certificate for use in

I'ureijrn country, and
tertificate of proceedings
lui'suant to Ord. LXI.
'.2J,

Gertificatei.

Document to be
Stamped.

Cliaracter of
Stamp to be used.

Rcffulations and
Observations.

Certificate
. .

,

Impressed or
adliesive.

Searches and Inspections.



1088 Appendix

Examinaiion of Witnesses.

Tho fees under this heading may still be denoted by means of adhesive sta

wHcli may be affixed either to the deposition or to the order or memorandi.

"ppointment for an examination.

Hearing.

Document to be
Stamped.

Character of

Stamp to be used.

On entering or settmg

down, or re-entering or

resetting down, Rn ap-

peal to the Court of Ap-
peal, or a cause or matter

for trial or hearing in

any Court in London or

Middlesex, or at any

Assizes, including hear-

ing on further considera-

tion when no fee was

paid on the original hear-

ing, whether on summons
adjourned from chambers

or otherwise, and in-

cluding special case, a

petition in a divorce or

matviinouial cause or

matter by which a pro-

ceeding is commenced,

and petition of right,

but not any other peti-

tion, nor any other sum-

mons iidjourned from

chambers

On entering directions of

the judge at a trial and

certifying same if re-

quii'ed.

On writing for the attend-

ance of Trinity Masters

or c)ther assessors on the

hearing of an Adiuii'alty

action.

On answering and setting Petition

down for hearing in Coui-t

a petition by which any

proceeding is commenced

on any other petition.

In the Chan-
cery Regis-

trar' 8 Office,

on ' forms
provided for

the purpose

At offices of

Associates
} on copy of

pleadings .

.

At all other

offices of

the High
Court or

Court of

Appeal on
prcecipe .

.

Certificate ,

Prascipe

Rcf^ulationsm
Observatious.

1

> Impressed.

Impressed or

•idhesive.

ImpresK '. t
adhes' j in

' Probate Re-
gistry.

Impressed or

adhesive.

In.pressed.

Impresse.^



bo denoted by means of adhesive stani|r,,

tion or to the order or memorandum if

Character of

Stamp to be iiaed.

Regulations and
ObserviitioBs.

^'•'^'>' "»io Fees,.I.C., to he M,enh>; Slumps.

Judgments, Decrees, and Orders.

1689

Dooiimpnt to bo
Stiuiiiietl.

1 (bflwimr "p imd cntor-
liii;' II jud^rmi'iit, (Iciin'c,

iirdcr, wiiftlicr on the
luri^-mul lieiirliiK' of a
IciiiW' or (in t'urtlier dou-
Isiil'.mtiuii, iiirliidiiijjf n
|(iii;m' cDmiiuiiccd by
fciuiimiiiis iit clinnibtTH,

pnJiui oi'di'i'oii the lii'iir-

liii,' of II H])(.'ciiil caHo or
K'titkn, and iiny order
ly the Cuiu't of A])i)ertl

br ai.y other order or
ludsonent.

Character of
Stamp to be used,

JtidgTOcnt, de-
cree, or
order.

kipiiii;? n note or mcino-
fciidumuf an order, jxir-

lanttuOrd. LII. r. M,
m\ required for j)ro.

mw., wlioro no order
Idniwii iiji.

1 nicmoraiuhuri to enter
imliTimiKi \mi tunc.
ipy of a idaii, imi]),

ktimi, drawin.y, jdioto.
ipli. or diiifj-riiiii w..

Jiri'd tu ai;eonipiiiiy iiny

Note or memo-
runduni.

Memorandum

.

f-^'Ty

Stiimp to be
impressed on
the judy.
mentor order
exeept iit tlie

C'rownOfKce,
where ucUie-
Hive .stanijis

may for the
present be
w 1 « o (I d -

mitted, but,
as far as
practicable, a
prjeeipe,with
an impressed
stamp,should
in all cases
boused. Ad-
hesive stamps
to be used in
the Princi-
pal Probate

I Registry.
Impressed or

adliesive.

Repulations and
Observations.

Impressed.

Improssi'd

atlhesive.
Wliere an adhesive
stamp would damaf,'o
the cojjy, u pnecipo
with the impressed
stamp sliould bo
used.

Ymnt M,e's ri,a,nl>n;or before a Master, Registrar Listrut Pea„
I

OjHeial Referee.
"'"> -^'"""t Registrar or

efees payable on tliese procet-din^rs shall bo naid in th.Jw lis to ,Sai)r..ine Court r,.es IHSl e ) or l.I
•

*'>° i"on»or provided by
"«"»y HUel, fees I,. ,„„ ^ «S m ul r^/

^^'"'^^^ "' '"""^'^i™
''t'^'"l'«,M e impressed or attached o^t'SaToVorltr '\(;f

"«->*« "^^ -de^
I 'ssed or attarh.Ml on an onler, the offl "i who o°l".^?/

^"-'" {'"^ «»ch fee
|t.Ttlu.an,u„Mtof na.fceap,,eannL"„n theord^i n

",'°
T^'"''

*"" "«*« ^^
>^«1 or atta,da.d on a ,:ertiiieite to nnonnt fl

'
""'

'T^''''° ^"^J^ ™"h fee is
iC"l'y thereof

.

-""ii-uct tho amount thcrcol shall bo noted on every

p.-voL. ir.

5q
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Appendix,

In the Admiralty Marshal's Officr^

Document to be I
' haracterc*

Stumped. I
8t.uap to to mod.

On the execution of a wi

'

rant.

On the executi'm of an at-

tachment, for evei7 per-

son attachcrl.

On the execution of any

d''cree, order, commis-

Hiun, or other in?tm-

H\ent i.mder Ord. LXVil.

Oii, ittU'r. 'i^,!.r. aj>pf'..iung,

nr.d sw«;iU.'iu!< ai-prniM.TS.

On .l.^i'/' rin;,v «V a ship or

pocil t< a r-uT'^hiiisoragree-

abl - to tho iixV<nitory_.

Ci attending lti<; unhvcry

of cargo or sale or re-

moval of a ship or goods

pi'V day.

On retaining possession of

a ship with or without

cargo, or of a ship's cargo

without a ship, to include
]

the cost of a ship keeper,

if required, per day.

On a report as to the suffi-

ciency of sureties.

On the sale of any vessel or

goods sold pursuant to a

decree or order of the

Court for every 50/. or

fraction of 50/. rcahsed

Warrant.

Attachnienti .

,

Instrument .

.

Certificate of

appraisement.

Account sales

Certificate of

execution.

Impresfc<,il.

Impressed or !

''Ihesivo.

I-upressed.

Impressed.

Impressed.

Impressed.

Certificate of
jrelease if

|

property re-

leased. Ac-
count sales

if property

sold.

Report

Account sales

Impressed.

Impressed.

Impressed.

Taxation of Costs.

Obscivutioa

The Marshal

tificatc of c!

shall bo atti

document (

the urilivei

or rcinovitl,

Marshal's

catc of vole;

he attached

iustnimeiit

lease.

For taxing a bill of costs

.

Document to be Character of

Stamped. Stamp to be used.

Bill.

For a certificate of the result Certificate^

EcfnilatiMi

Obscna

Impi't-.f

adlic

ci

limp:

or In any case

the fees

hccn paid

on the hi

cud a ee

used, the

!..

stamp ou

ficatc.



i5**^t~i.-

f

lendix.

ty MarshaVs Offici ^
ate « haracteroi

Stiunptoboiiscl.

Impveshcd.

Impressed
'.'Ihesivo,

IiuproHsed.

) of

acnt.

lales

Impressed.

Impressed.

of Imprt: -ed.

te of

80 if

;v re-

sales

jperty

sales

Impressed.

Impressed.

Impressed.

ation of Costs.

'deenhaious .mil

Obsci vutions.

The Marshal's

tifieatc of ox«ii!iJ

shall be iittaihtilj

document nrffnij

the uiiUvcTT

or remiival.

Marshal's am
Gate of vdease -br

bo attached tn !i

iustnuueut of i

lease.

nt to be
iped.

Character of

Stamptobeused.

I!cpTilatioii?aalj

ObsiTOtioti I

Imp.
ad

or In any case in i

the fees lianl

been paid IviJ

on the
" "'

'

and a cert

used, thefej

denoted byimirf

stamp uu iii^

ficatc.

ate.... ilmp-

^'^^r as to Fees, &c., to Ictakenl, Stamps.
1691

Document to be
Stamped.

Transcript.

I
On a certificate of the iRequest
rniount and description
of any money, funds, or
securities, including the
request therefor.

i On a transcript of an ac-
CMunt for oiich opening,
iiicliiding the request
ilierefor. .

[On a request to the Pay- Request.
master, Baidi of Eng-
land, or a Registrar of i

tlie Probate, Divorce, and
Adiniralty Division (un-
loss otlicnviso provided),
fjr any of tlie following

I

iiUri)oses : paying, lodg-
i!ig, transfeiTing, or de-
liositiug money, funds,
or sa'iiritie.s iu Com-t '

without an order, or
money in addition to the
amount dhccted by an
order to be paid in;
paying out of Court any
money without an order
or a certificate of a tax-
ing officer.

a miucst forinforma-
:ioii in writing in respect
)t any money, funds, or
itwities, or any tran-
saction in tlio Pay Office
a rquest for iuforma- Request
on respecting any I

loney, funds, or sccuri-
pes to the credit of any
••iiise or matter contained
any list prepared bv

icPa.master of causes
w matters to the credit
winch any money,

">ds, or securities have
't been dealt with dm-,
g I'i years.

in affidavit for tliepM- Qffi,
of paying, transfer-

, i or depositing any
'ney, funds, or securi-

in Coui't pm-suant
TO Statute 10 & 11

9C.

^^i^S a power of Ipower of at-

Character of
Stamp to bo used.

Impressed.

Regulations and
Observations.

Impressed,

ilmpressed.

Request

,

jlmpressed or
adhesive.

jlmpressed or
adliesive.

copy
seliedule.

of Impressed.

tornny.

5q2

Impressed.



' mvHUf,

1692
Appe-iidix,

Reffister of JudgmciU and Lis Pendens.

Document to he I Character of

Stamped.
I

sump to be used.

Eegulatiiins iim

Observiitions.

On registering a judgment

or lis pendoiiH

On re-ri'gistering same ....

On a search

On a certificate of entry of

satisfaction.

On a request for search and

certificate pursuant to

Ord. LXI. r. 23.

On a duplicate certificate.

.

On a continuation search.

.

On a certificate of a judg-

ment for registration m
Ireland or Scotland tmder

the Judgments Extension

Act. 1808, inclu'ling affi-

davit • "
On filing for registration a

certificate issued out ot

Coiu-ts of Dublin or Court

of Session in Scotland

under the same Act . . .

.

On every certificate of the

entry
'
of a satisfaction

under the same Act ....

On a search made in one or

both of the Registers of

Irish or Scotch Judg-

ments.

Memoran-
dum of re-

gistry .

General form
of search

prrecipe

ICert&icate .

.

Certificate .

,

Certificate . . .

.

Original certi-

ficate.

1

Certificate,

> Impressed.

Impressed or

tidhesive.

Impressed or

adhesive.

Impressed or

adhesive.

Prtecipe

Impressed or

adhesive.

Impressed.

Miscellaneous.

On a report of a private

Bill in Parliament.

On an allowance of bye-

laws or table of fees.

On a fiat of a judg(!

On signing, settUng or ap-

proving anadvertisement.

Document to be
Stamped.

Report

Allowance ....

Fiat I

Advertisement

Character of

Stamp to be used.

EoRiilations

Oliservatii

Acknowledg-
ment.

On taking acknowledgment

of a deed by a married

OiriTldng a recognizance |Recogniznnce

or iKind.

Impressed.

Impressed.

Impressed.
Impressed, ov

adhesive in

Probate Re-
gistry.

Impressed.

llmpressed.



£b& **-i^
r

e I
Character of

Stamp to be used.

EefTUlations unJ

Obsen'iiti'ins.

Impressed or

adhesive,

•ti- [impressed or

adhesive.

;e . . Impressed or

adhesive.

Character of

Stamp to he used.

' »'^^>'«'^t"l'eeB, Ac. to l>c taken by Stamps, 1093

Document to be
Stamped. I

Character of

I

Stump to boused.

As.sigiinicnt

Biiil piece .

.

Commitment.

.

\pi)!iciitioH .

.

Ai)i)oiiitiiiout
.

,

Recognizance.
Prtecipo

Adminsioii
, . .

.

Claim

Docimient

III]. ii>si<fnniont of a bond .

.

It'll takinjr bail, and taking
Mimi; otf tlio file and deli-

iOu a commitment

111! an niiplicatiim to pro-
duce judge's notes.

iOi, apiKiintment of conuiii.s-

.i'liiers under glebe e.\-

iliange.

lu vacating a recognizance
.111 a citation

Jii admission or re-adinis-

jioii of a solicitor.

Ill filinjr a claim in the
Admii'ulty Registry for
icpaynient iif the excess
iif wages paid to !, substi-

tute hiretl in the place of
avolunteor into the Royal
Na\T, includingcopy sent
t" the Admiralty.

II ilie opinion of the Ad-
miralty Registrar obje<;t-

inu'to the claim.
i

li. a certifieato of the Ad- Certificate
niiralty Registrar order- I

iii:,' parnicnt of amount
due. including the copy to
W sent to the Account-
ant-General of the Navy.
II iwistering in the Ad-
miralty Rigistry a power
(if aftoniey for a Queen's
."hip freuerally, and a
:tiipy thereof for the Ac-
niiitant-Ucncral of the

iX:l\T.

registering same spe-
ially.

taking accounts by the
idmiralty Registrar in
laval pri/o matters.

A(hnii-alry Registrar
riting letters in regard

It' naval prize matters.
eveiy 50/.. .,,• fraction

>f oO/., paid out of the
.(Iniii'alty Registry in
ly action, or to the
aval Prize Accoimt.

other proceeding,
'•"'•'ng, or document

lot hereinbefore speci-
>h1.

Adhesive.

jlmi)ressed.

UpRiiIations and
Observatiou.s.

Impressed.

Impressed.

Impressed.
Adlie.sive.

Impressed.

Impressed or
adliesive.

Power of

toniev.

Power of
tomey.

Account . .

,

at-

Impressed.

Impressed.

Impressed.

at-

Documcnt

Account

,

Impressed.

Impressed
adhesive.

Impressed
adhesive.

Impressed
adhesive.

or

Document
I'rieuipe.

Impressed or .Tlipso are to !:<'

adhesive I)ressod, if practic-
able, where not filed
in the office.
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General Directioni.

In nny case in wliich tlio use of impressed stamps is prescribed, papornrf

merit on which the document re<iuiriujr a Htamp iH to bo wTittcn miiy li" si.iin]

the liilmd Revenue Office, Royal Courts of Justice, notwithstanding tlint stu

forms are also providwl by the Commissioiiei's of Inland Revenue.

Tlie cancellation shall be cffi" i ' r nanner as the Cominissioin rs (,f 1

Revenue shall from time to ti .ic airect.

It shall he oblig'atory on all oflicers of the Supremo Coiu't eharf>:ed witlitli.

ot cancelling adhesive stamps to see that all such stamps, although oblitrnitMi

wi'itten or printed cancellation, be afterwards caucelleil by means of perforiiti.,]

This order shall come into operation on the ISth day of July, 1881.

Dated the 4th day of July, 1884.
CHARLES C. COTES,
R. W. DUFF,

Two of the Lords of Her Majesty's Trcasii

I concur in this order,

SELBORNE, C.



mdix.
( 1695 }

' Hired ions.

jssod 8tain|iM is prescribod, paper or parflj

I stamp is to bo WTitton miiy 1m. stiuq,, ijJ

of Jiistico, iii)t\vitli.staii(liug tlmtstauii,

mors of Inland Rovciiuo.

I' •nannor as the Commissioni r« i,f Ii^l

the Supremo Court oharK'cd with th, .i,;.J

all such stamps, although oblitfiat.ii Ir'J

ards cauuollfd by luoans of pcrftiriiti.in
'

.the ISthday of July, 1881.

CHARLES C. COTES,
E. W. DUFF,

of the Lords of Her Majesty's Trcasiirv.

I concur in this order,

SELBOENE, C.

CENTRAL OFFICE.

uFFICE EULES SETTLED BY THE PRACTICE
MASTERS, 1880, 1881, 1882.

)0CmNT3 TO DB mSD IN THE WhU' AND APrEAHAXCE AND StTHMONa AND OuDEE
Bepaetments.

Oriirinatins summonses issued from Cliancery chambers
Piiitions of right.

MdiiritH of service.

Lowir settle certificates 'Chancery)

.

Hnnen of niraiigcmciu under Railway Abandonment Act.
rioii' czs left on entering judgment (Ord.XLI r 1)
rioato, .N and other documents filed under Ord. XIX.'v Q [now Ord XIX r 101
Jefniil ippearaiiee. ^ " ^'^-^ •• '"J,

Wiits Hi tiuns to writs, orders, &c.
AUdonuneutsreqiurwl by rules or orders of Coiu-t to bo f5Io<l. such as u-.,„.ants
fattonier, nn-i .gnovits on signing judgments (rule 26, of H lary 1853 "Sstorn^sessment lamages and masters' findings thereon (r ,1. 171, of Hilarv' iSL«s>msfacti..u pieces an.l orders to satisfy, strike out, or an.ond any j.Si' o^inifPrtlmn;, ..,• directing v act to be done in the office -xcnnt ('),,„, .l.r A i

1 Ordersof Court ii. n's Bench Division).'' [A ^.p/Xh 'S^'^'JS« the origin a was pi-. ..ed may be taken at the discVetion of the oCr in,*s,.nvlueh the ongmal is requuod to bo retained by the parties.!
.VUpieadm- to be entered m the cause Iwoks are to bo opened and stamped on
,c day of hn u', with the date seal at the top of the front page, ami retunicd to
If .'cneral fihng department on Monday morning in each week

'cuunca to

Copies wTits filed.
°

Pnecipes iw vaiU of execution.
Pracipes for subpoenas and miscellaneous writs.
Appearances.

Lower scale certificates.

Certificate of costs.

•Ul these should be sent to the general filing department when more than a year

JOijlers of commitment and returns thereto may bo filed and indexed in the wrife. department m the same way as (and with) writs of execution
^ '^*'

Cattse Book, Distinctive Maeks, and Indexes

I Curtesy titles of eldest sons of peers are not
tMi IS to toUo\^ the simiame, viz., "Campbell"
llncu- such as mayor and corjroration of &c,,

.• ••juld govern the distinctive mark.
I Uwncrs of ships by name of ship.
I Oivr^eers of parishes by name of parish.

•) govern the distindive mark
md not "Marquis of Lorne."
the initial letter of the city or



um\ AiiptniU.

Niimos in which "de" occurs an purt of tho Hunmrac, or ih precfnlcd cm

chriHtiiin iiiiin ., Hhoulil li»' iiulcxwl uikIit "D."
Fort'iK" I wiupaiiios nhould he. indexed under tlio initiii! letter of the firnt w,

their niiine, c.//., Uiiiico de Lima under " fJ," Societe d'Aielinuitisiition, "S."

Forci^ru titlts should he indexed under tlu^ initiiil Idler of the |iro]iir nr

niinu' in the title, c.y., (Jonite deParis un(hr "P," Due de Montehello uiiiler

The ehriNtiau and Hunuune.s of all [lartie.M to an action should l)o eat i red i

in the eanse hook.

Parties are not to lie allowed to see the cause Ixiok unless hy e.\]iri«

olitained from a master or an order hy a judfje.

All searches in the cause iHiok for writs of suuuuons or otherwise are In 1«

hy the chrks in the central office, and the result (a)ramunicated to tin

applvinK'.

When a certiticate is fjiven, nnd no inspection of a prrocipo is required, mil

fee of l.v. is to 1» taken (or Is. if higher scale).

A Kcparuto imlex is to he kept of writs in administration actions and of i

nistratiou summonses, whieh index tlie puhlio may search without f(;e.

Separate iHKiks are to he kcjjt for entering returns to WTits of oxucutioii, jm

lower Hcal( <ertitiiates in chanc'-ry nuittcrs not actions, and return Iwoks, aii(

attuehment hook.

No other hooks to ho kept for entries except the cause liooks (nnd de»k In*

facditating reference). The judjifment hooks may bo kept in tho cause Wk
with tho cause books, or in a separate room.

Writs of Summons, ArrEAEANOES, and Amendments.

Ooi)ics of wTits of sununons slendd be signed with tho namu of the solicii

solicitor's tderk suing them out as under :

—

C. D. and Co.
or A. B.
for C. D. nnd Co.

Tho stamp is to bo on the copy writ filed.

In tho Chancery Division an order of course to amend a wTit of suminniisii

jilnintitf may bo advised will not jiistify an alteration that strikes out tlie 11,1

any plaintiff or defendant, or makes a person out of the jmusdiction a imrty.

in all the divisions an amendment of a wTit of siunmons may be miiilc by lea

a nuister (on payment of fee) before service. A plaintiff can be struck imt»ii

special leave given in the order to amend ; a defendant, by special leave, (ir m

written statement (to be filed) of the plahititt's sidieitors that a notice of di

tin\uince under Ord. XXIII. [now Urd. XXVI.] has been duly given.

In Chancery actions an amendment to a writ of summons ])ursiuint to niinn

Court or judge, nuiy 1- made either on an undertaking to get the order dniw-

or on a separate memorandum or certificate being loft for tilhig, signed or iiiil

by the judge or registrar, sliowing the order to have been nmde.
" In an information where there is no relator, tho Attonioy-General's sii,niatii

tho writ is not required ; but where there is a rohitor (wliether a person or

coiiiorate) tho orighud writ (not tho copy filed) must be signed by the AtM

(lenoral, and if any amendment be made it must bo authorized hy his sigiiatu

the origiiud writ or draft.

In entering appearances a note shoidd ho made in tho cause books "statciiK

claim required " or " statement of claim not required," and incases where flic a

is for re(^overy of land, and the defence is limited, a fmtlier note to tliiit i

shoidd be added.

If no time is specified in an order to amend, tho amendment must be 1

within 11 days.

No wTits are to bo issued in Probate Division causes, unless on a certificate

tho aflHdavit recjuircd by Ord. V. r. 10 [now Ord. V. r. 15], has been filctl.

Where appearances are entered in the ntral Oflico in Probate awl Adiui

Division actions, a list or copy of the appearances entered shall each day bcaJfln

and sent to the principal registrars of tho Probate and Admiralty Divisions. :



Miiitii» I'mcim lluirs.

(if thii Hunmrac, nr Ih precwliHl (mlv i*

"D."
iiidiT tho initiii' li'ttor of the first wi.n] j,|

H," S()ci(''t(' (I'.V'iliiiiutiHrttion, "S." I

r till! initial litlcr of tin' I'Viijk p ..r |„jl

iliT " P," L)ii(t lU' M<mt<'l)tlli) uiiilir ••
J['|

den to iin lu'tiou should Ih' i'iitiii.(l i„
yl

till' cauHo IxKik luilow l)y cxjiriw l,j,,j

iuilffc. ]
sot' HiiiiiimniN or otlici'wiso nvi' to Ik. nu,],!

d the rfHult (^ominuiiiriitoil td tlii' juttxl

ijM'ctiim of u iiripciiio in rcqiiinil, iiiilv,n,|

.•iilf). ...
.

ts in udmiiiistriitioii aotioiin iiinl nf hJj^,

iibliu nmy sountli without fee.

iug' ri'tiiniM to wTits of pxecutiun, iniln;j|

rs not actions, and return books, amlilnil

except the cause Ixwks (and dcHklKHikfrl

ookn may bo kept in tho cuimo l)ookti,.i]|

jin.

lAEANCES, AND AMENDMENTS.

3 Kigncd with tho name of the solii itur \

•om'He to amend a wi'it of smnmons n. ibl

an alteration that strikes out the iiamtril

rson o>it of the jim.sdictiou a ]iiiitv.

WTit of Hunmions may be niinle liy li:n\j|

,-ice. A plaintiff can bo ntruck imt iiiilv5t|

; a defendant, by .special leave, (ir mi iljl

lintift's solicitors that a notice of dk-n.f

XXVI.] has been duly driven,

a writ of summons ])ursuant to auimltrrfl

im undertakinff to g'et the order drawn iip,l

ate beinjjf left for filing', signed nr iiiitalrfl

'der to have been made.
}Iator, the Attoniey-General's siifiiatiitt ii

ere is a relator (whether a iicrsou ur iMiil

)y filed) must be sigjied by tlic Attinrt.f

it must be authorized by his signature si

o amend, the amendment nuist bo mm

Divisit)n causes, unless on a certifiiatf ilil

low Ord. V. r. 15], has been filed,

le " iiiral OfHeu in Probate iiiid Aiiiii.M|

earances entered shall each day bca(l(lK«i|

ic Probate and Admiralty Divisions. S'il

I. to be made out at tho cIoho of the day by one of the Junior clerks in tho writ, &c.

ll;\£;rs.l'th;?:::::.rin':i:; •;i^:/';;:::!iS t'^'r^ "i- mistake may
fat .m the production of such conmUlof , nra ' ' • 1 7 * '^l'l"'l'ti««. ""'I <m tho

I
will, H 'fv.

(W. (sean'h) stamp.
^ P"""'"-' '""''*'^^'" '" ^' Kivenon a pr«'eip,.

A defciidiint in jierson may change his uddr.'ss f„r wo,...;,,, ' -m . ,

In the case of infants tin

III nl'lh'

I'lit'i'wl

lutheeaseof aman-ied woman, an order fo d..f...„i , ,. ,

t v,„rpc,irance is entered. [7.). „„ 4^- 1). I
'

'l;;i Z' C f TT\
'" "'''""'">

IfawTit of summons has be.-n lost the filed ,,,r,v .i»^ i .Vi 'J

...nt.orfurany other purpo,.e, be treated as Hui^t If I"";i"r" "* '^'"'•"1-

ri. .i.r tnaster, and on the'par y giving an 1 '/S' '"" ,""''\''y ''"v -f a
111. .riitrul office when found.

^
' "'«^ *" P''"'!"'-" the orisri,

Writ.sdf sununons i.ssued before the Jiidicnfnm a t.

i..i.i f 1....
^ ""- Juaicatm-o Acts eaim' into fWee may bo

iginal at

litter

|nni",vi'(l without an order.

.V finmlc plaintiff nui.st be doseribed ns "smnster
"wiiiuw," and if an infant, as an infant

«Pin«tor, married woman," or
^\Tn'rL' an infant or married wommi ihi itlii,'..f;w 41 ,1

iilulyuttestcHl) must be filed before the wt t of mnmon"" "^^ "^ *'"' "^^^^ ^"^'1

l^.'
w/.. in the c„.e of a ».,rn.cf <«!««.*'" ante, ChCX]' ''"""^- ^^'^"' ""

Substituted Seevice. Affidavii of Service.
Unless the order shall otherwise direct n pnr>„ „* i\ 1

d^mcl to have been sorv™ t^IrfE/ni thrJf
""'^ 1-*'^° ^'^ «'>«»

tercoiitainiiig such copy shaU have been pS^^ *^'' '^^^ °° ^^ich a prepaid

SUBrCENAS.

SulipcDnas remain in force only till the end nf fl, =,•*•U i.,.,uod. A new WTit mnst af erwirJe Lue,l J J^ "I
"'''"'^ ^™' ^^'"^'' ^^'7

l. .ption of the parties) altered as to date -mdS g^V a So'^L^T'^
'"">' '^ ^^

lew MTit. o' "* u*»we, and re-issued as a

]
Till.' date of retiini in the writ and ni-feein.. m,,,- i e

hout the du-ection of a master, and ^E f ""^W, v'ided tbr'"' 'T Z"?""'"'!htliui he .sittmg or nssi;.e for which the subpina issued
'""'"''"^ '^'"''^ *'«

U out of, the room in which tL writ of ^^^^^::^ J-^^ '^^

W^ B. ATPEA^^CE TO LONDON OP AcXIONS COMMENCED IN DxSTBICT ReOISTBIES
I A fresh London distnictive mark to be given
l^jiseparato di.strict registry cause book to be PuDt
-Vi litter need be sent to the district re<ristrar '

» lit..; ot suninions issued out of a district re-isi r^- cn,„„ f 1

Itotmaster unless the action has been mm v«l t J
^7'"?'"^"'^ l>y order or

|liiiwi.*e.
lunoMtt to London by appearance or

[If It Ijecomes necessary to send to London ^for •xm^T.a-n, -
t- ,

Pt ni«l ,u the district registry, authority rimv br^iS . /
"^f'fwi«e) the copy

iecntral office by sealing a duplicate of thrirTcine Wn,''"'^
*''" '-^P^ ^"^^ to

trau.snuttod to the distri,. regi trar by theUS conce^^r""'''
^'"^^ ^^"^^
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DlSTRINOAg.

Wlien the settlement comprises more than one sum, ami the sunis arc in tlic i

or securities of different companies, a separate affidavit and notice should l,c

foi each company, and the affidavit should he hat the lands comprise "an,

others
" the sum of, &c. [specifying the mini ui the hooks of the one (^on.p,my

r stamp of 10.S. will he required for each separate notwe.
„ ^, ^ , „ ., ,

If there are more sums than one, but all hi the hooks of the Bank of Ei,frl„,

in the books of any one company, one affidavit an.i notice will be sufficient f

^' LiTtions not specifically assi-ned to the Chancery Division by the Jiuli,

Aft 1S73 s 31 (( e., so called common law actions brou-,'ht lu the Uin

Division^ no 'certificate of lower scale .shall be ^iveii out till after appeanmc.

the cause hooks such actions shall be distinguished l)y the letters J..8.

When deposited documents, or documents on the hie, are ordered to ho , ,1

to a solicitor, oil his imdertakin- to return them he must sign a receipt and,

takin- to retm-n (which may be eiid.u-sed on the order), and leave the cr.k

endoi'soment at the central office to be retmiicd to him on his bringing k..

docmncnt. The signature of the solicitor must be witnessed by his clerk,

gomoone knowi to the officer delivering out the documents.

Pleadings and Documents filed in Default.

None of these documents will be placed in the hundica containing the w

summons and pleacUngs filed on entering judgment, hut will be made up iiitc, t^

°
ThoXst containing all statements of claim filed in default.

The second containing summonses, warrants to tax, notices, and nusceUi

"^TrUiese documents must have the date of filing and the name of tlie .lef,

acruinst whom they were filed wi-ittcn on them, and »>" entered in th,. .•auso

under the head of pleadings, such entry to show the date of tihng, nature i,f

mcnt, and name of defendant against whom they are h cd.
. .„

^

None of these dociunents will (for the present) be delivered out without im

but any defendant against whom documents have been filed may, after appca

inspect the same without fee.

As TO FILINa OENEEALLY.

In the Chancery Division, judgments, orders, noticx'S of motion f,>r attac!

and other documents requiring personal service, cannot ho hied m default of a

an e without an order or leave of a master, ami no pleadings orot her do.

In, ho filed imder Ord. XIX. r. 6, unless an affidavit of service uiuler Ord.

n 2 and 9 [now Ord. XIX. r. 10,' and Ord. XIII. rr. 2 and 12], or au oiEc,

thereof, bo first produced to the officer.

Oedees and Judgments.

Wlien parties have not drawn up their orders on the day of the hciuinj;

Biunmoiis the solicitor shall, before having his order is.Mied, t^^ike it to he

nfficT and having endorsed on the back the words " the affidavits refeiTW to

afe on he file,'' the seal will be affixed to certify that the aflidavits are tiki.

certificate will have the same effect as producing the affidavits on drawmf,' the

As to County Court certificate of result of trial, no fee to be (luirged Imm

Jmiynient may be signed on a certificate of " no affidavit filed in answer to

rogS?' ^' on a certifieato of non-payment of money into Court.

''^Orcntering judgments under Ord. XLI. r. 1, in actions in thoChancmDi

TThen drawn up by the chancery registrars, tho engrossment of the juc
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an one sum, and the sums arc in tlic sham I

arato iiffidiivit and notioo should be nude
f

iild bo that the t'\inds comprise " (imonsst

iini in the hooks of the one eoniiniiivl, asj

separate iiotioo.
[

1 in the hooks of the Bank of En;,'lim(l, (J

tidnvit ana notice will be sufficiiiit for ji
|

the Chancery Division hy the Judirttiirtl

on law actions hroufjht iu the CIiiuiictI

ill he given out till after appearaiifi', li I

inguished hy the letters L.S.
|

uts on the iile, are ordered to ho ddivtrcj I

n them, he must sign a receipt inKhiiifo|

;d on tlie t)rder), and lea\-e the erderaiill

etuwied to him on his bringing \mk tsj

tor must be witnessed by his clurk, orlj|

)ut the docimicnts.

[ENT3 FILED IN DEFAULT.

fed in the bundles ooiitaining tliowriH';

judgment, but will he made up into twi-jj

SO OENEEALLT.

ND Judgments.

of removal to he

lowther with the pleadings to be filed hIi.,;? i,r> !,« i i. i. ^,

Lment department, an^ the offi er e ^?n?the^^same ^f^^.lT"*
^^PP''"«'^«<' ^^^

larL'iii of tlie engi-ossmcnt that the ple'.dhVl^f., „ t ^^ T'^^^''^^ >^ "ote in the
[oh note with the small seal of the office Snin^ ti

'" *^^"^' "'^'^ «l>^U'»'theuticate

I

TLedate ..f tlie judgment as shown bvt on,
'' "l^^'f"-^°* ^" *'"-' >^olu'itor.

,.u.g .he pleaL:. shall l^Z^^^^^^^^;:::^ ^' "^ -'1- -'I the date

i^::::£ZZ "Z^&SS^^r^ir-' -^^-^ «'— -^ -^ a certificate

L run any order, certificate or other dmiL^- ""iV' f'^"^^ ^''^- ^^^- i'''- G

fori^iiial stamped judgment to be fiM -3X '
'"'^! '!"«•"»"'* shaU be filed.

L; Tl,c j,ulime,?t n^d not^bc'^iS:^'?^
s iS'^tS •?"' "'^ '' ''^ '

(Auallocatiu- for costs is to be nlaced on n pm-f;fi^„4-„ • ii i>

JuJ,wuts are to be numbered^«, 'i^uit.? ifSd/'!l I'^hT T'l^'^-LhtdKmdcorneI^ and the number entered iSheo'l^Vtt '^"''^°'^ ^ "'°

fc i^5:^r?^uSJ:>r-^S'\£ ^±^ ^f^^^^ ^° P-t of his claim,L final a., to part a^n^^^^^^^^^^l^^^ ^^7 - nocesl

t defendants ag-ainst the ^lain ff aSnTfov ^L f^J'^''^''^'^''-
'''''^ *°'' ^°^^ "f

\.r. tlio whole direction may be ioSed n one ?,,.
' '^^^"^^""ts against the

Jrtios may take office copies for use
judgment, and the dififerent

As TO Costs on Judgments foe Default of Appearance.

In toiiTi cases £ s. rl.

In cxmntnYand agency ;;;;>; lu/a^ 3 14

And 6s. in addition for oaeh service beyond one defcndLt*^
^

I'hc abc 2 allowances include all mileage.

l...C0SXSOFHEMOVXNa J-™S^ I^OE COUHTS FOE P..POSES OF

pSt^S^aJclottSi "'^°"'^^ *^^ i"^^-"* '-ve his costs of

^s TO Common Tleas Judgments between Novemdee, 187.5. and Apeil issn»uy office copy rcc[uired may he made from the conv file,! ;„ ih a^
'

,
Inoffieocopyof the original judgment, unlesUh re Jn I i

^^ "^"''^
'™J

'^^''^^
l«ist doing so, in which case the parties slrnU L X, !d

''^'"^^P^-i"! reason
s to writ, of att:,.hment issued L 1ur„e of n S.^^ ^''"'t^''

"'"'^ter.

«uf a sum of money m..de in\anys(f excepted bv£ T/i^''^^.-^^
'"^

ItowAet, 18C9,from the operation ot (hat sc^^H.^n fi,
^ *''^

^*'?,"S'-'*'"='
"* the

l.that the writ does not cLhori.e an l^^^^;;, ^L^^^J-^.J^^
SSSlr^^^^^^^^^^ ^e., .re to be referred
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10th M;iy,
:

Memorandum of Appeaeance.

When a memorandum of appearance by a clofemlant is handed in wii

previous seareli for jud-ment (for which sear.h the proper fee .should hv tnk,

Ft is afterwards found that jud-raent has been already signal, the app, :„„„,

not be entered in the cause book, and the stamp on the memorandum ot n^.

must be retained as a used stan.p, and n..t treated as h for allowanre h,

,.ate is not to be sealed, but the party who has handed ni the memoia mlu„

desires to know, at the time, whether judgment has been already signed, ,u„

informed without further payment. A note should, m such cases, be nwdv

cau.se book that a memorandum of appearance was brought m alter ja,

signed and the fee should be accounted for amongst the appearance tees.



10th May, iss:

OF Appeaeance.

3 by a defendant is handed in witl,nc;i|

search the proper fee should he takit .A

IS been ah-eady sit,Taed, the appcarimio ii,m|

c stamp on the nienioraudnni of iiinii;ir„i,,;,

lot treated as fit for allowance. Tlic ,Ji;|,|:,l

who has handed in the nieinoriiiKhim.
jj
J

idgnient has been already signed, iiiiiyi»J
note should, in such cases, be iiiadv'iii rl

ipearanco was brought hi after jadgct:!

for amongst the appearance fees. ' I

( 1701 )

A TABLE OF FEES

to Ic lahnh^^ the Siieriffs, Undek-Sueriffs, Deputy- Siteiuffs
' ^^ Ml

of

"
, -A

-^"^"li'i'S, UNDER-toUERIFFS, DEPUTY-SlTFIJTFFq
Sheriffs' Agent.s, Bailiffs and others the Officer^ mSI^
fo?(4 ' "^ "^''' ^^'"*"""' ^' ^^' ^^"(^^^ of I Viol

\r nerij Warrant which shall be aranted hu the Vl,„..;ir t t

k London and Middlesex £ s. d,

U oil CroT^Ti and Outlawry process," V.rudditiomi^ no!?
I all other counties wliere the most distant Dart of the '„'n',,\,\r

'

"i" "I'l

'

" *

:

^ ^
exceed 100 miles from London (A) . . .... .... °

"'^"^^^ '^'"^^ '"'*-

fct exceeding 200 niUes 5

jtctciling 200 miles .'.'.".'.'.*.'.*! ^ ^

|r nil iiiTest in London 7

klliJiUesox, not exceeding a mile tram tii'eGenerui Po'sV Office n !n r
lit (xceediiig seven nules from same place

^mce oiO
) otlur ommties, not exceeding a mile from offieer's"i'esid;u;;.

/, , i ?
bt Mccedmg seven mdes "-iiueuet oiO 6

Jceoding s('\eu miles 1 1

r co,ive>-i.ig the defendant to'g^d 'irom the "place of an-e"s"t" 'per mile
'"

l^] niraiiimdertaking togivea bail bond
• "^i^»h pet mile ..010

10 6

^'o'- « -Bail Bond-Deposit in lieu of Bail (c)
ftlif debt shall not exceed £50

Ditto £100 10 f.

Ditto £150..;;; i i o
Ditto £300.. Ill C

Ditto £400...;; 2 2
Ditto £.-,00 ,;*.; 3 3

lit >Iinll exceed £.500 .;;; " ^ 4
weiviug money under the "

"stutute" "upon* d"™"o"sit" "for" nvV; T""' i
^ ^ ^

l.m„, the same into Court, if in LondoUrMiffisex . . o|i!i mv utliur county . .

.
-"J-muitsex

q q g
10

^">' Filing the Bail Bond.
alio arrest bo made in Loudon or Middlesex
" any other county .... 2

4

>ce tlie statute. Vol. 1, p. 36; and
I

iis to sheriffs' fees and poundage, &c.
Imeral, Vol. 1, p. 82,5. So much of
J tabic of fees as i-elntes to process at
Wwitot the Crown was annulled by 1{.
li. 10 V. SpoI)

(i. 13. ;-,()o.
•'

H'' »y a siibsp(]ueiit regulation of tlie
-'Mt IS provided, that, where there
-vpi'nl drfendaiits in n writ of capias.

unlrt '"'i'
"*! ''»"«d thereon by theunder-slienff against more than one do-fendant, no more shall be ehnrge.l n amease for each warrant after the fir.,t t auin.bd. See post, p. 1701.

'"si- man
\,r} A.s to the present practicp ns tr> n,.

rest of a defendant befoi?o Tudg,,^,. °,;^ j

CXXVn"''^'""'
thereon, s'ee t"l 2,' ch



JY02 Appendix.

Assignment of Bail or other Bond. i

If in London or Middlesex (

If in any other coiuity, including postage

For the return to any writ of Habeas Corpus, if one action i

And for each action after the first . , • ; • • '

For the bailiff to conduct prisoner to gaol per aicm
\

And travelUng expenpea P"' ""'''
|

For searching offices for detainers [d)

Bailiff's messenger for that purpose [d)

Bailiffs exccutiitff Warrants, ^c.

To the bailifFs, for executing warrants on extent, capias utlagatum, leyaii

facias, fieri facias, ca. sa., ne exeat, attachment, elegit, writ of possession,

forfeited recognizance, process from pipe ofReo, and other hke matters.

for each, if the distance from the sheriff's ofBce or the baiUff s resideii(;c

do not exceed five miles (c) • •

If beyond that distance (/) i'^'' '"'''

On Distringas in London • • /<"" ^-,"1 "nw"
'^""

In Middlesex, not exceeding five miles from General 1 ost UHico ....

Exceeding five miles • • '-" \" ' "\
In other counties, not exceeding five miles from ofhccr s residence

,

,

Exceedhig five miles ,•••••,•;
'/'s'

For each m;iu Icft hi possession, when absolutely necessary (5-)—

If boarded P"^
'^J!'"'

If not boarded y .perd^-'n

For every sale by auction (/(), notwithstanding tlie defendant should

become bankrupt or insolvent, where the property sold does not produce

more than 300/., 5 per cent.—400/., 4 per cent.—oOO/., 3 per cent.—and

where it exceeds 500/., 2 i per cent.

For the cci-tiiicate of sale to save auction duty

Bond of indemnity, besides stamps

Certificate of execution having issued for record

On Writs of Trial and Inquinj.

For a deputation • • • •

On lodgiiif writ for entering cause and warrant for suminonmg jury,

which feo shaU be forfeited in case of countermand of trial

Oh Trial or Inquisition,

Sheriff for presiding VL"\ "
'r^

"
'*'

BaiUfi for summoning jury, and attendance in Court

And if held at the office of the undor-slieritt—

For hire of room, if actually paid, not exceeding

For travelling expenses of under-sheriff from his ofhce to place where

trial or uuiuisition held PO' ''"'''

((/) This docs not apply to the case of a

fi. fa.: Manters v. Lowther, 21 L. J., C.

'(() On the execution of a fieri facias,

the defendant requested that a man might

not be put in possession, and agreed to pay

the possession' money ;
the baihfE ch.argcd

three days' possession ..louey, and Is.

mileage ; it was held upon an application

for an attachment, that tlie agroemout ot

the defendant w!i-". an answer ns to the

possession money, but that the charge of

Or/, per mile each way was illegal Oilly.

Jose, 2 Jur., N. S. 8G0, Q. B. On tho

execution of a ca. sa. the slierifFi

not entitled to charge for an

nor for couducttug tlie i):u'ty ai

gaol : Cooper v. Jltll, C. L., X
28L. J., C. r. 311.

(/) See Gi/l V. Jmc, G El. &

where in a particular county it

the custom to take Is. per mile, a

held that only M. could bu taken

(7) Ex p. Kims, 4 Ch. I>. u21

;

(/() .See riiillivs v. Lord Ciiiitt

M.& W. Ul'J ; Marshall v. JMs
lii: llraithwaite v. Marriott,

Ex. 24.



i^ai*^^

endix.

Bail or other Bond. £ i, J
ill

rpus, if one action f 1M|
;

)\ per diem 10

per mile 1

./.v.". 1

;

ini; JFarranfs, ^e,

n. extent, capias utlagatum, levari

xchment, elegit, writ of ijossession,

lipe office, aud other like matters,

iit's office or the bailiff's residem •

1 1

per mile o.
ik'S from General Tost Office .... j

10

e miles from officer's residence . , .;

18

.bsoliitely necessary {g)
—

per diem 3

,
per cli in i

;listancling the defendant should

the property sold does not pniduci;

per cent.—500^., 3 per cent.— iiiul

iction duty 2

Hi

led for record i

Trial a»d Inquiry.

1 1

nd warrant for summoning jury,

[ co\intermand of trial 1

0;' InquisitioH.

1 1

lance in Court
'

{

ndor-sherilf

—

exceeding OH

riff from his office to place where

per mile 1

execution of a ca. sa. the slicriff's cffitu

not entitled to charge for an assElL

nor for conducting the iiarty arrestilj

gaol: Cooper v. Hill, C. B., N. S.If

28L. J., C. r. 311.

(/) See Gill w.Jo^i, El.&BLI

wherein a particular county it liiJli

the custom to take \s. ]i('r niilo, iiLiiSi

held that only 6rf. could be taken, f

(7) Exp. 'Sims, i Ch. 1). u21; 5IJ.5

Oi) See ]'/iilli)JS V. Lord Cniitirhrii

M."& W.Oi'J; Marshall y.Jlids, Mi

lo : Braithwaite v. Marriutl, iili\

Ex. 24.

Talk o/Fm to he taken ly Sheriffs, &c,

JTo tailiff, from liis rosidcnco ... &
lu all cases in which it shall 'aoDear VnfV,n'ivf.;oV

"

'/i! ';
"' ••^"" '"'''*

<>

oxpouHO has accrued to tho mrHJ / faster that a saving of
Im'ving been executedVdepSrn tL7rf "^ \^j* «* ^"^1
Bhull bo allowed. [;/V<J./StT;.*^«/2£f^^ '•^^"*^*^°'^

the inquisition, &c •" ^' "*° "* ^°^^' presiding at

2

Jury • • •

:

For travelling expenses of iindpr.uii'o'Jw'i '
"

"i". ' "^
imiui..iti.m .,.!.......

"^;|"-«Jie"if from his office to the place of

l^or drawing and <Higi-osHing"the" iticmisition
^'''" ""''* ^

prii stmiiuous for the attendance of witness" '\\ Per folio

In Itrplcvin (i),

[Bond, sec post, p. ITOi.l
frMcpt to bailiff

"

lotico for service on defendant

liicro it shall cxcec^l 50/
vaxuo

fc!!;.r.;r'.':':i

"''•''"' '""^

lirtlio warrant, record, and return of n ,.» *» 1

tfouo,orwrit,,f false judgment .™
'

'"'°"^'" ^^ «""'""-
ir writ of retoruo hubeudo .,,,,,'.

'
'

r cull Hiiniinons on a writ of sci fq r.7. tr.,. ^^
lipiiis whore no arrest..:. ,...!'. ' "^ ^^'''"''^ °* ^^i* of
d niiioago

mriiiij <«li ilnnamV™ imimitioi; unto »ril,' rf™/,;-
'" ""'

ftlior eninitii'H

1703

s. «/.

6

2

12

2

2

G

6

10

1 1

6

1 1

G

16

4
6

C

G

6

b;5S«;^£^. JS:' JPPi^':^ -here the debt and costs are
I 11"' pwt,, withiu brackets an, ,,nf ^r'lf; f.' r*'*'^. .

""^--— ....^^ ^„u seizure uiuler n tJ *« .

blasters v. Z««7/,f,-, 21 L. J., C. P. 130
'
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Appendix.

Jury Process—Sheriff's attendance in Court, ^e. £ s.

,

For return to common venire (/) ^
'.

S S: SxXSgas ;;:-hab;;; ;i;^u;-fjr-conu;.;n i^;;);
•::::::::::::;: o u

The like for speciHl jury .."..',
1 o

T}ie like with a view """."..","."!
1)

Tho like to traverse venire
,, ,

For attendance naming special jury ...;... " "

Twenty-fi)ur warrants to summon spccuil jury '

For bailitt' for summoning each special juror
^

-

(Zh If Lumn ricas, ma,, upon special appUcatwn alloiv («^

ISii^ned hy all the Judges.'}

Bond in Beplevin.

amount, if above 20?

Fees on Writs of Trial and Inquisition.

TT-p travoUinff expenses of the under-sheriff from hi. office, and of the

yf.mSnfhis Snce, to the place where the trial or in.iuisit.on is

Sd a e to b "apportioned ratcabiy to t^ parties if more than one tnal

or biquiBition to be lield at the same time and place.

[Siffucd by all the Judges."]

Wbevo thove are several defendants in a writ of capias, and wan-ants are i«i

Wheie thou "^'^ ?^;" -^ ,igainst more than one defendant, no mor. .

Sw h^«ii;ca:et;tcfwZant after the first, than two shUlings and ., .

[Signed by eight of the Judges.]

Trinity

;^:isp:iahighij5^^^^
or issue from the ^ iV'^^j^ ;\"^^%";.. ,,juse or issue tried by a special

For attending ni
^^i^'^' ,'^^,Vuiidei^ho Wth se.-tion of the C.minon Law

Kri^r^S^'^w^hetrty at whose instance the sanie_..s .
^

_

tried, the sum of

/•/^ As to iui-v process being now abo-

Thompson, 2 Jur., N. S. 013, tj. B., as to

ihc. uherift now cliarginK these tees.

'c.A «..(.« 'V 'i'. 1864, inl'iu.

fe^leeK:49;H.T.1853,noticcdVol.l,

p. 010.

((.) Ex iiuTO moti'. the Master bi

power to allow a cl...i't;e for suck*

Under this it seems that the expensed

keep of cattle seized by the sheriff bi

UllU^\'-~-t .

'•• .- ,"""""

802. See Vol. 1, p. 82.-3, iha).



issssimmm-

iX.

'endance in Cowl, ^e. £ s, i.

i i;

;

;

:,
,

lonunon juiy 12]
U j

10
'.;.' u

* *
. 2

iry ^ 1
I

.

'
2

_;".'
1 !

ved by rule of Court, Trinity

um as ohu vf the Masters of the

one of the rrothonotaries of the

itppikation allow (o).

the JudgesJ]

leplevin.

he same scale as the hail bond,

r is allowed, whatever be the

1 1 )

\al and Inquisition,

rifE from hin office, and of the

here the trial or iniiuisition is

e parties, if more than one trial

e and place.

the Judges.']

a wiit of capias, aud wan-ants uiv isiji^

re than one defendant, no nior. '

the first, than two ahilliugs and ms;

f of the Judges.1

from and after the last day of thistiw

be taken by the sheriffn, uni-T-sknl

and others the otticers or isiiiisKR^

to the statute of l^'t Vietoriii, cli'iitoi^

8 payable to Sheritt's upon tin Exkiim

rial of every common ]ury cause

e same for trial, the sum of . . .

.

•y cause or issue tried by a special

10th section of the Common Linv

t whose instance the same was so

£ .'.I

ulM

(») Ex mere raoti'. the Master kj

power to allow a cl.^rtio for sucliJi

Under this it seems that tlio expense dl

keep of cattle seized by the sheriff Bfl

uilo«-vj .
'• - • • - •'.• - ' - -- ]

802. SeeVol. l,p. 82o, n. ^A).

( 1T0-, )

COUNTY COUET SCALE OF COSTS
[CouNXY Court EuLEs,l87J.l

.1 Scale of Costs autl C^r\pn,-a ^ i

A>well behvceu Partvnnd 7>o,.«^ i

'' I"-f'"^'«""r for and preparing- particnl.r, f
*• <^-

.lumnons ;sueh particulars to wX^h\\r "''^'""^
ai.a ,.tte.idni- and entering- „L iut

^ ^ ^^ "'" «ob-citor),

:.Attend.n,oractin,inCourr(i.'iV..:V.V.,-;:,ir-
.J J^'"'' " '^<^f""lt snm,m,,s instead nf „

3.; Preparing affidavit, swearin.^ andX -^
,

""

,

™ode in which payment °^j'l be J '"S't 'T^"^"""
"""<^° «*

buMncss of the solicitor " ""^^' "^ t'le place of

11.-/. acUons where the amount reeovered exceeds
5/"

"
'; V

"^ ^

(l; Lett..- before action
""' ''''^' ''' '

""' ''''

,-'l''ttcndingaLlentSlntplarn ''""•^ ^^ ^^'^ ^^"'^itor)^
I. ^"-Woracting-iuUourf(U"foVict:VWs-oi)--- ' «

i^. Preparing aSd^..^:''''""""''^''"'^^^^

"
'^

"

nes,s of the solicitor
.

.

"'^'"* °* "'^^ pl^ce of busi-
If beyond that di.stance,' addition-,V iL 5

Affil. -f f
'"* ""* *° ^-^^^'^'1 ten miles

"' '^^''^ ""^'-^

;ma attending a?ul eS".1t^^'"'^'^
^^' "^^' «»li"tor{

|i..i.r,-voT,. ir. 5 (,



Appendix.

For a default summons instead of item two.
^

aflitlavit, including notice ot

'°^' irb;;;nd tVmt di^tanco, addiU'onaHor every nulo, but

AmdaviU^i^i^e^tSJ;:?^^.^^^^^^^^

170G

(5.)

(G.)

(7-)

costs on the scale app

think lit.]

Scales of Costs and Ciiauoks to bo paid to Counsel and

Solicitous in

ACTIONS above £20,

As woU between Party and Party as between Solicitor and Clin

on and after 2nd November, Uio.

Lowoi-
Scalo.*

1. Letter before action ••••,•

9 Instructions to sue or detcna ;
•

I: Splicution for substituted service or service out

of England •,•••;•;
'

Bervice, sum allowed by judge.
, „„ ^^t

4. Perusing deeds and documents when long, not

5
At?^d^andentcHngldIant,'includii.g invr-

ticulars and copies

£

Stale-

such particulars and

Order VIII., Rule 7, then lu addition to

and filing, iniiluding noticeitem .•

7 Pionai'injr affidavit - „. - .

^-
oi mode in whi...h payment will be accepted

8. Copy and service ,of ^ summons,__if_^j;;nul ^b>^

10.

solicitor, or his clerk, within two miles of the

Dlaco of business of the solicitor

If beyond that distance, ad(Utional for every

mile, but not to exceed ten miles

Affidavit of service with copy of summons an-

AtCdfug'to "file" affida;it "of service', including

entering up judgment by default ..... .. • •

N B -The total amount of these items

^hero applicable to be entered on the

summons.
• See note at end of scale.

4

13 4

6 8

8

5

e

3 4

3

13

li

13

13

6

5

9

i

6



'^«ra«!;Ti;ip!»B^^il^ia»

P

tdix,

s iwtcad of item two. * I
^

nfliaavit, includiuy: notice of

bo acfit'pteil ... • • • • '' ^

smoil by plaiutilt'.s solicitor,

jf lilt' placo of busiuesauf tbo
I)

aaditi'oual for every mile, but

s
Ob

,f s'limmouM annexed, attend-

idgmtut by default •••;••„
/;, ;

,
uunibired 1 and 2, and 1,2 niul ., «,

I'lvo-ed in the summons in the fiisis i..

ivefy apply ; where the amo\mt cliiin,,!

t recovered, the judge may rrrtity f,r

ible to the amount elauued it ho >iuu

3ES to bo paid to Counsel and

ixoKS in

5 above £20,

i-ty as between Solicitor and Clknt,

d November, 1875.

J when long, not

itc at end of scale.

County Court R V Costs.
1707

Attendins- lodfjing Judge'
statement of cauHo of
I'hidiu

8 order, and proparinsr
nphon or defence, in- I

trar if si.r'norl' J,r' :r'''^^^S "amo Avith-reo-is.

ind taki* •- -
''

of

E.xiiniiiun'r

Attcndi„g counsel therewith ^

13 4

14.

1.'). Fi.'c to

16. If coin"

and

:;. Fee t:;. Fje
1;'

•ounsel and elerk, on Vontbr;,;;;
| ?

IJ. AttCn(llll!r(^„l„,f,,„l , . » . I

coun.eremplSS""''"""^'''^"^'''-^^'-^

[
20. Where judgment i. defer^^ci; kitending Court

1

I

3

5

G

6

1

13 4

no

to

:l. Phin.s clmrt,s, or modelVwhe're noen^U;.^. * -I
ll-yiug, by special onle^rSS'^:!^: Iexceodin" ' "

" "'"" "" taxation, not

only in actidn'or

,„ ^
iwg taxing costs

.
. * ""'"" '" ^°'-°''

121, Letters to bo allowed once
matter , .

.

, If servserved heyoiui three niilo.iofiV.wVtr-lwV^ffl
"

'

reasonable expenses for travJll?^'^;^!^
tonaut

Occaskmal Costs
IraiLsfcr, lodging order of

aveiling and main-

2

6 8

2 2

8

.5

3 6

5

1

1

1

1

c

10

13

C

10

8

4

ccOHes lu «ises of set-off, and JSeSg e|S'

^

If more than five folios, pe^ f;];. I

.vaoiiig oxaiiuuation under Order XXIV.'
" "

i

5 K 2

2

G 8

2 2

6 8

5

5

10 IG 8

. Draw

G 8

6 8

6 8

13 4

13 4

6 8

6 5
1

1

6 8 6 8
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Jppendi.f,

Lowi r Scale. nitrlitrScali

34. Mileage, ouo ^v^v,
/J-Jl-

- ^
^^Vocm

for each nulo, not execi

£ d.

s

35.

36.

37.

38.

39.

40.

41.

42.

'ii.

;;;d^'^jua^o;iutiu.xvi...ie2()mii.

AU ne.Lsavy atUdavite, «otexcecclmg

.liui,', unless by special

"cm

ti^•o folios,

lucliulinj,' ttliii;.;, y':":.'

Fur every udditioual tiiliu

Oath ; sum paid.

diuK Court for an

1

£ s. (/

(0 6 8

\ perho'ii

U 1 (

Attend
order to bring up a

,

1 I

13

10

4-S,

in.

4 4

3 6

G 8

1

1 1

U

2 6

13

1

1 !1

4G.

47.

4H.

49.

60.

3 4 6

reasonable. ,

Fees and copies ;
(sum pan ).

j q

All necessary copies, P"' t"i'o •
•

'

• ••']

T3,.r„>.,vinir iifbnissiou bv deteuuaut • .•

°
folio

V- D^iugS^t^a^t^ oi l^diUonal deeds and docu-

53.
Fol^^^pal^oitionVan^ contract^ ^"-le.

WhS.'onS:?n;d^ur;.ci:a.enJtsui^^
1 ;,> Milibtion to the above there snau

£X:2iio;^Sng abstracts, every three

I
^

5
w£?co,;ciition;a;ui;ont;:<;t;'a:«;ioW^^

"
^r.,mnsei. instructions to counsel to accom

51.

54

50

4 :

3 4 I

i)

6

8 (

3 l'

6 8

8

Viy counsel, ins

pauy i

'

letter

,

pauy abstract, and attendance therewith, or
1 ^

3 4

G 8
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Lowi r Scale. IniitlKr Soalf,

to briug vip tt
I

i

fuusclcmployccV
J

4

isisvvithoounsel: 10

I cases sum paid

noiinty Court Scale of rosta.

50. Fco to counsel and clerk.
Attending' wile
Wluic by niiy pronoodiiiVr- tiiken 1.

party i ....oJncs no...s,ryi;U^^rr:^:
'

in.stru..t,ou tn,m a client in tlio ]n„m .iZ
•Q mn •

"';,""'"..,., f„r,.ual. attendunco
.

j9. Wiero Hi tl.o cnirse „f uu action or niaVter'Aparty suing or nucd in a tidu,.inry o "m,"Bcntutive chaructc.rne-c«Huril incurs est?,.,allowed upon taxation bel on par v ,party, the registrar shall apply to ^/k;toal ,nv «uch sums as he mVy^hinkiit o ofany funds m Court apjlicablo to that purpose

Cau:
Wion. 11 or 12 of th. Connly Courts Act, 1.SG7Draw iiig ca.se, per folio .......

'
"^^'' •

CO.

61. Pern,rn..ing a rul settling case prepared by the otl'iorparty in action, prr folio . .

.

^ 'pi
.

Drawing briefs forcuiisol to argue case'
attcnaiiig couu.sel with brief

M. Attending Court M^h'en counnd on'ii.io^^d"
".

b6. Attending Court when counsel not employed
"

'.

\

Costs of the Day on Adjnurnment of Cause

68. Attending with counsel"
69. Refre.sher fee to coimsel "and "clerk
,0. Witnesses' expenses, same as on trial."

Arbitration.

"g" ''^'"'''''' '''''^"''^ ''°""«°1' for each

Attending

sitting

Wiere sitting "exceeds " fmir " h"o"u"rV, "for
"

m-^;;
adilitional hour .

^^^ly

^'Lki
';?.'"''

''°r
''^'^''•'^'•'for c;;h LiUing; ;;,„;paid, not exceeding ....

"'

Witnesses' expenses, sam"o"a.s" on" trial
Ao/...-_C(.st of counsel and .solicitor, or ofa solicitor on attending refercnc,

, sh„lluot be allowed without the order of CJudge; nor shall the co.sts of more tli m
orthfJuf;^?''""^'^^-*^-*

the order

i\«M' Trial.

"
'^!^d tSr^'

°^*^—-^—n the

in

reference, with " "counsel," " foi^ " each

1700

Lf)WDr Hi-,ac. nigbpr8cfj,

6 8

2

I

1

15

2 4 6
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liower Scale. Iliglni'l

I Mi

79.

80.

81.

82.

83.

Costs on Appeals.

77. Preparing notice of appeal, including copies and

service ,'
' "

'
.,'

i*

78. Paving money into Court as depoMt on appeal,

including notice and service thereof

Notice of nature and particulars of proposed

security, including copies and service

Preparing case, including copies

Attending judge to sign, or to settle and sign.

.

Transmitting and depositing copies ot case to

party, and with registrar

Transmitting case and copies to Court of Appeal,

including notice thereof to successful party.

.

84. Application to Judge for leave to proceed on

the iudgment ,••.•••/;.'•

85. Depositing order of Court of Appeal, including

notice and service thereof

Order X.— Counter or other Claim.

Any additional costs occasioned by a counter or

other claim shall bo taxed, and may bo al-

lowed as if such claim had been made by a

separate action, except that no item shall bo

allowed for any charge which has been

allowed in respect of the original action or

the defence thereto.

£ s. d.

5

3

5

10

G

5

7

6

3 4

£ s,

U

;

:

1

I

The re-istrar is to tax the bills of costs of dcfendanos upon the lowt

when the subject-matter does not exceed 100/. and upon the hig-^.er
j

Exceeds 100/. or the action is brought under either sectum 11 or 2

County Courts Act, 1867 ; and the billsof cost,s of phuntiifs upon h.

scale ^vllen the sum recovered or the subject-matter does not exceed 1( (

unon tl e hi.rher when tlie sum recovered or the subject-matter exceed

ortheactioS is brought under eithe. section 11 or 12 of the County

Act, 18G7, unless in either ease the Judge shall otherwise oidci.

Costs in actions under the Coui^ty Courts Ac
,
18oG, s 23 sha 1 h

according to the scale of taxation used in tlio High Court of Justice

asitiscUreetly appUcable; and where it is not so applicable, the p

of that scale shall bo followed. -vyyvt
As to special allowances of coats, see Order XAAVi.



settle and sign .

.

lopics of case to

Court of Appeal,

iccessf111 party .

.

e to proceed on

r Claim.

;d by a counter or

,
and may bo al-

been made by a

; no item sbnll be

which has been

original action or

)f costs of defendants upon the Lnvor sale

exceed lOO;. and upon the higher wliiui;
|

light under citlier section 11 or 12of tb

3 bills of costs of plaiiititts upon the low
I

le subject-matter docs not exceed 100/., id

ovored or the subject-matter exceeds Ifn)'.,

:hei.- section 11 or 12 of the County Coufli

e Judge shall otherwise order,

intv Courts Act, 1856, s. 23, shall be too

used in the High Court of Justice, so to

.-hero it is not so applicable, tho priucipl(|

a, see Order XXXVI.
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8.9
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3.6

1081
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1085
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10!8

1132
1402
190
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c. 3, s. 3
c. 22, s. 1

s. 2 ;

s. 3 "
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c. 37, s. 36 91.5
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190

550
558
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25
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8. 40 ...

.
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800
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. 30
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. 30
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8-21 1090
«• 22 1089
s- 24 1090
8- '-''' -- 1089

1 & 2 Vict.

8. 26
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1 & 2 Vict.

c. 110, 8. 1")

8. 1()

8. 17
c 22

2 & 3 Virc.

c. 11, 8. fi

8.
'

c. 33, s. )..

3 & 4 Vict.

c. 82, f

c. 110,

Table of Statutvf
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. . . i>20

.901, !)21

. . , 707

. .. I.")(i9

. 1 .

a. 8 .

s. 16
» 4.

875
775
52

920
1101
1105
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392
092
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s'.S..... 210,1049
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c. 98, s."31 829,898

c. 109,8. 15 1048

6 & 7 Vict.

c. 20 30

c. 73 (Solicitors Act, 1843)

8.1 40

44, 71

48

5 Vict, c

5 & 6 Vict.

c. 45, 8. 16

c. 97, s. 1

8.2
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8.8 .

8. 9 .
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8. 33 ,

8. 36
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. 58

. 53
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. 73
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. 53

. 58

. 73
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. 78

. 78

. 79

. 80

. 82

. 74

.48, 57
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. 98

. 91

.. 97
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.

93

8. 37.. 123, 131, 140,141, 151,

170

S.38 124,140

8.39 125,140

8. 40 125

B.41 125

8.42 120
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s. 46.

s. 47.
8.48
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c. 01, 8. 1
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c. 86, s. 4
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8 & 9 Vict.
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B. 1

8.3
8.4
8. 8

s. 9

B. 21
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,.40,47
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.41, 134

. . 551

. . 551
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8. 23

.
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s. 26
8. 27
8. 2S
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B. 37
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8. 100
B. 135
8. 141
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9 & 10 Vict.
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». 119
8. 120

10 & U Vict. c. 69

11 & 12 Vict,

c. 44 (Torvis's Act)
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1

8.

3 .

4 .

8.5 .
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8. 7 .

8. 8 .
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8.10.
8. 11.
8. 12.
a. 13

.

s. 14 .

8. 18.

12 & 13 Vict.

c. 07

c. 78

13 & 14 Vict.

c 35, 8. 1 7 c

c. 01, s 14.
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c. 82, a. 7
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7 & 8 Vict.

c. 61, s. 1

8.4

c. 86, 8. l
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8 & 1) Vict.
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8. 1

8. ;i

8.4
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8 .

i) .

•21.
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•-')

.
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s.

8.27
8. 28
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8. 07
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8. 76
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20 & 21 Vict. , ,^
^^^^

c. clvii (Mayor's Court of Lon-

ilou I'roceduro Act,

1857)

B. 8
8.9
s. 10

8. 12

8. 15

BS. 10—'20

8.48....
a. 52 ...

.

21 & 22 Vict. i.-,oo/;,N

1113

..1150 ('0

Tulle of Statutes.

1519
1519
1518
1517
1517
15C)8

1571
15G8

c. 95, s. IG
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8.9
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^^[

c.o3,ss.'i-5":.v;;::;.Vi3i9,i35o
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8.2
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c. 127,8.22
8. 26
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8.30
8.33
8.34
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25 & 20 Vict.
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c. 89 (Oompamcs Act, 1802)

8. 11

8. 13
8.15
8. 10

s. 18
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8.20
8.32

1288
1289
1289
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8. 1

8.2
8. 3

I't
....'.....•••770,807

c. 115,8. 2
80

c. 120 (C. L. P. Act, 1800)
^^^g

8. 1 i.)n.i

17
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c. 127 (Solicitors Act, 1800)
^^

8.

8.2 .

8.3 .

8.4 .

8.6 ..

8.7 .

8. 10.
8. 12.
s. 14.
8. 15.

8. 18.

B. 19.

B. 20,

B. 21,

44

, 46
, 40
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. 63
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. 70

. 75
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.77 00
. 79
. 81
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B. o9 .

8. 40 .

8, 01 .
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8. 07 .

8.08 ,

8. 09 ,

8. 70
8.72
8.73
8. 85

8. 138

s. 103

B. 192

8. 194
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8.197
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art. 95

art. 90

art. 97
,

c. 104,8. 2 1

8. 10
8.11

c. 107

26 & 27 Vict.
.

c 118 (Companies Clauses

1803), s. 1

B. 30 ....

8.37
8. 38

8. 39

27 & 28 Vict,

c. 32, a. 1

c. 96,
8.2
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f Statutes.

23&2tVict.
c. 1-27, 8. 22

8. 2G
8.28
8.30
8.33
8.31
8. 35

8. 3G

21&25 Vict. c. 100, s. 3G

25&2GVict.
.

89 (Coiuiiamcs Act, 1802)

8. 11

13

15

10
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23
25
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8.35
B. 30

8. 37

8. i;9

8. -10

s. 01

8. 02
8.03
8. 01

s. 07
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a. 70

8.72
8.73
8. 85
8. 138
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8. 192

S. 194

s. 195

8.197
8. 198
8.201 ......
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art. 95

ait. 90

art. 97
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8. 10
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C.107 '

20 & 27 Vict.
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PAGE

879
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8S0
880
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8S1

880

Equity

1520

3.4
8.49,

8.2
8. 3

8.4
8.6
8.6
5.7
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c. 99 (County Courts
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s. 18
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8. 1
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1.5.52

.1205,1507
1205,1507

1528
370
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..1527(/.)

.... 1520
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C.71,

e. 4

s. 5

8.6

8.7
s. 8

s. 2

3

771
771
771

772
773
773
773
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775
C88
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119 (Regulation of Railways
Act, 1868)

8.25

B. 26 ,

|c.l25,8. 11

E 33 Vict.

|c. 19 (Staiinarios Act, 1869)
S.13

[ 10.-,,

|c.3S(Bail.sAct, 1863)....;.;; oq
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^

....889, 941
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S.4
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32 & 33 Vict.

I'^l 1449

'•.ti
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l-:;^, 130G
'•^7 1314
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where action commenced without authority, 106
notice of, 206. See "Notice of Action."
distmotion of year, letter and number, 216.
title ot action in statement of claim, 290.

where coimterclaim, 308.
pleadiiig matters arising after comiaoncoment of action G'^Obe commenced by writ of summons, 212
transfer of, from one Division to another. 411
joinder of various causes of, 405.
consolidation of actions, 407.
tnal of. .See

'
' Trial at Mai Prim. '

'

abatement of, by do.ath, <S-c. of parties, 1020
pompouiuling penal, -MO.

^
,
^u-u.

frivolous, 624.

i ,
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iili

Acts of rai'luimcut, ripplicfitiou of, to High Court, 202

Adding' piirtics to iictiou, 1021, 1022.

Addition of parties,

in -writ of simtinoiiH, 220.

in affidavits, 460.

Address. Sec ''Residence."

for Kcrnco, 226, 255.

Adjournment,
of trial, 647.

of execution of writ of inquiry by sheriff, 1336.

of summons, 1412.

Administration,
of estates assigned to the Chancery Division, 10.

staying proceedings after order for, 1110.

transfer of action after order for, 414.

Administrator of property of convict, 1187.

Administrator!). See "Executors.''''

Admiralty,
former jurisdiction of Court of, 8.

now part of the High Court, 4.

judge of Admiralty Division, 8.

business assigned to Admiralty Division, 1 1

.

costs when Coiuity Court has jurisdiction, 088.

retainer fees allowed in Admii-alty Division, 713.

marshal's office, fees in, 1679.

Admission,
of solicitor, 71 ; fee on, 74. Sec "Solicitors."

in pleadings, 284.

by notice, 477.

etfe(;t of payment into court as, 352.

admitting part of adversary's case, 477.

of documents before trial, 479.

notice to give in evidence probate or office copy of will in ac

concerning real estate, 482.

of facts on notice to admit, 477.

costs of refusing, 477.

of next friend, guardian, &c. for infant, 1136; for lunatic, 111;

offer to make, 516.

motion for judgment on, 757.

to sue in forma pauperis, 1183.

Advi.'rso claims. See "Interpleader."

relief of persons in general against, 1354.

relief of debtors, 1365.

relief of sheriffs and other officers against, 1366.

" Adverse " witness, 636, 639.

Advertisement, service of writ by, 238.

Advowson in gross not extendible, 877.

Affidavits in general,

commissioners for taking, 24.

when evidence taken by, 452, 453.

at trial, by consent, 574.

title of the court. 453.

affidavits on Crown side, 454.

title of the cause, &c., 454.

(jonsequenco of defective title, 457.

commencement of, must be drawn up in first person, and be div

into paragraphs, 458.

deponent's abode, 459.

deponent's degree, 460.

contents of, 460.
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A, to High Court, 202

022.

Index.

ly by shcrifif, 1336.

uinucry Dlvi.sion, 10.

lor for, 1119.

rfor, 'lU.

Lvift, 1187.

of, 8.

bui't, 4.

1,8.

Imiralty Division, 1 1

.

18 jurisdiction, 088.

aii-alty Division, 713.

9.

Hec "Solicitors."

as, 352.

's case, 477.

79.

probate or office copy of will in actini'

2.

477.

3. for infant, 1136; for lunatic, 1142.

7.

83.

clcr."

against, 1354.

fficers against, 1366.

y, 238.

le, 877.

4.

2, 453.

4.

4.

le, 457.

drawn up in fii'st person, and be dividd

AffiJavits in gmora.1- cunlinuecl.
deponent's siguaturo, 46'>

exhibits, 402, 475.

172i»

iifflmiation instead of oath, 458 f«^ 46'
jurat, 402. " ''

affida^it by illiterate or blind person, 464
by marksman, 404.
wliere dejxjnent a foreigner, 404
interlineation in jimit, 4G5.
ctfect of defective jurat, 405.
amendment of jurat, 400.
statement as to party filing, 4U.j
in-inting affidavits, 406.
before wliom to bo sworn, 460
fee for oath, 470.
wlien to be sworn, 470.
stamping affidavits, 470, 475
filing affidaWt, 471.
opposite party may use affidavit, 471
copy of exhibit, 471.
taking affidavit off file, 472.
search for affidavits filed, 472, 475
office copies, 472, 475, 476.
production of affidavit filed before judge, ice 473 47^mspoctmg original affidavits, 476 ' ' '

how long in force, 473.
defects in, effect of, when aided, amended, &c 473alterations, erasures, &c. , in affidavits, 405 474examnmtion where party refuses to make an affidavit 474cro.ss-cxammation of deponent, 474

aniaa\u, 474.

official notice as to affidavits, 475.
allowance of costs for, 702.

AflSdayit of documents, 496.
of increase, 695.
of service, 1443, 1697.
to arrest, 1404.

in p,u.icular proceedings, &c. Sec the respective titles throughout the

Affidfivits, ordering, to be used at the trial, 674
fihiigm such cases, 574.
cross-examining, 575.
printing, 575.

Mimation instead of oath, 458 (p), 462, 633.
"After, neanmg of the word, 1435.
Agency cjrrespondence, costs of, 703
Agent,

to solicitor, 185. See " Solicitors:'
coiTespondcnce with, costs of, 187

Agreement,

inspection of. See '
' Discover!/ and Inspection '

'

onler to produce, to get stamped, &e., 513
between solicitor and his clients, 126— 131

'

Alias and plurics writs,
of/.>., 868.
of cff. ,«<?., 900.
of attachment, 953.
of habere facias, 1228.

Alien,

arrest of, 1458.
when may be a juror, 614.
tunc to render principal, when an, 1510.

• I
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Alien enemy, Btayin^ pi'oueediugs in actions by, 37S.

Allocatur for costs, 697.

Alteration,

of submission to arbitration, 1693.

of award, 1638.

of warrant of attorney after execution, 1312.

of sherifE's Avan-ant, 808.

Alternative statements in claun, 292

Ambassadors and their servants,

privilege from arrest, 1457.

no security for costs iu action by, 397.

privilege of, from^./c, 858.

stajnng procealings in actions against, 3(9.

Ambassadors and other British ministers abroad may administer oatl

&c., 468.

An: ^ndment,
of proceedings, 442, 834.

when allowed, 442, 646.

when amendment allov^-ed, 442.

at the trial, 372.

how proceedings amended, 442.

terms of amendment and romody for costs, 442.

allowance for costs of, 707.

Amendment of, and striking out pleadings,

by parties of their omi pleadings, 315.

without leave, 315.

mode of making, 315.

application to disallow, 315.

leave to amend, 316.

the application, 316.

appeal, 318.

ettect of not amending after leave, 318.

compelling opposite party to amend, &c., 318.

Amendment in particular cases. See the respective titles t/irowjhoiU t

Index.

Amendments, practice rules as to, 1696.

Amends, tender of, plea of, by justice, &c., 1042. See " Tender."

action for, staying proceedings in, on payment of aiTears, &(;,, 12S

bond for, within the 8 .J
9 Will. 3 . .

1281

.

sci. fa. on judgment on waiTant of attorney for subsequent arrea

of, not necessary, 1324.

Apothecary, exempt from being a jui'or, 615,

Appeal to the Court of Appeal,

sittings, &c., of the Court of Appeal, 189.

Court of Appeal in chancery to include Lord Chancellor,

constitution of the Court of Appeal, 964.

iurisdiction, 967.

in what cases appeal lies, and in what not, 909.

when appeal does not lie, 970.

from inferior courts to divisional courts, 970.

as to costs, 971.

criminal matters, 973.

appeals from discretion, 973.

agreement not to appeal, 974.

by party not appearing in court below, 974.

203,
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against, 379.

inisters abroad may administer oaths,

dy for costs, 442.

ter leave, 318.

imend, &c., 318.

See the respective titles throughout the

'8 in, on payment of aiTears, &c,, 1280,

III. 3.. 1281.

ant of attorney for subsequent arrears

Appeal to thu Court of Api^cal-contiiiwd.
by one of several piirtics, 974.

1731

hv person not a party, 075
appeal, liow brought, 07,5.

time within which appeal ni.i.st bo brouL'ht, 975what mu«t bo done within the timer977
from what point time runs, 978.
objection how raised, 978.
extension of time, 978.

notice of motion on apjieal 979.
by resjiondent in cros.-i appeal, 980

suttmg down apjieal for hcariu--, 981
security for costs of appeal, 982.
staying proceedings pending appeal, 984
evulcuce on ajipoal, 98,5.

fresh or further evidence, 987.
Iicuing of the appeal, 988.

powers of court, 989.
practice, 990.
rehearing, 9!(1.

judgment or order of Court of Appeal 991
losts of appeal, 991. ^^

'

procec(lings after judgment, execution, &e., 993
appheation.s to Court of Appeal, 994
officers to perfonn duties in, 994.
infaut's right to api)eal, 1136.

.Vppeal to the House of Lords
constitution and jurisdiction of House of Lords as a Cour^ of Appeal,

Lords of Appeal in ordinary, 995
in wliat cases appeal lies, 996.
within what time appeal must be broutrht 997
procedure on appeal, 997.

standing orders and directions to agents, 997 a sea
tlie petition of appeal, 998.

y ""i t-i seq.

lodi ring appeal, looo.
security for costs, lOQO.
return of order for service with affidavit, 1003appearance by re.spondent, 1003.
the cases—time for lodging, &o., 1003

respondent's case, 1006.
the appendix, 1005.

binding of printed cases, 1006
lodgment of cases in Parliament Office, 1006
•netting down appeal for hearing, 1007
.ubatenient by cleath or defeat through "bankruptev 1007nuideutal applications, 1008.

»"**"p[ey, ioo7.

hcarmg of the appeal, judgment, &c., 1009
practice on hearing, 1010.
eOBts, 1011.

making decree of House of Lords an order of rn,„.f i i

execution, 1011. ^ "* ^'^^^^ below, loll,
taxation of costs, 1011.

payment or repayment of the 200^. paid in 1019JAppeal m interpleader, 1364.
^

'
^"^'^•

Appeals to divisional courts, 1378.
|Appeal from master to judge, 1416.

fi-oiu judge to court, 1417.
"

lAm..i iT ?'r?^°'i«^ po^'t to Court of Appeal, 14^lAppeal from district registrar to judge 1428
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Appeal from inferior rourts, 1510.

Appeal from County Courts, l'.'o3.

by motion, 15'23.

in what cases, 1623.

points not taken bolow, l.T2t.

the motion, to whom, and how, made, \c., loZ4.

the hearing?, 1525.

costH, 1525.
, ,,,-

appeal to Court of Appeal, 152 J.

by special case, .

enactments as to, when appeal lies, lo2o.

iu replevin, 1255, 1527.

in S^aLJfand when parties agree to give juri^ai,

&c., 1628.

where appeal lies, lo28.

notinaninterlocutory matter, 1528.

rules, &c. as to proceedings m the County Court, lo29

notice of appeal, 1520.

security for costs of appeal, loJU.

by deposit, 1530.

by bond, 1531.

the case, 1532.
*. , -oo

setting down case for argument, lo33.

argument of appeal, costs &c., 1533.

proceedings after appeal determined, 153o.

fiction on the bond for securing costs, lo3.).

courtmay give relief, 1530.

setting aside irregular proceedings, lo3b.

sureties, how far liable, 1536.

how discharged, 1537.

entering satisfaction on bond, 1537.

Appeal in cases of special indorsement under Ord. XIV., 270.

in case of leave to amend, 31».

in case of prohibition, 1543, 1644.

n case of remission of action to County Court loo2, lool.

when certiorari from inferior court refused, lo66.

in compulsory reference, 1584.

Appearance to writ of summons,

£iitry of appearance,

necessity for, 251.

what may be dono before appearance, 2o 1

,

when to be entered, 251

.

where to be entered, 262.

form of, 254.

how entered, 254.

adoress for service, 255. ..

appearance by two or more defendants, 2oo.

unnecessary or improper appearance, 706.

fees for, 721, 1673.

notice of, 256.

conditional appearance, 25b.

irregularity in, 257.

amendment of, 257.
, , . , ok7

where further proceedings to be taken, 20/.

where solicitor has given an undertaking to appear, 2.,b.

by third party. 308, 420.

in district registry, 1427.

practice rules as to, 1696.

memorandum of, 1700.
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liiihx.
I7a3

i when parties agree to give jurisiiction,

appearance, 251.

Apiioiiriincf t(t writ of snmvcm\H~f(,„lii,UKl.
rr"rii>/i/ii/s ill c/r/iiii// <>/,i/>p,ii,-(iiiei;

tiuu' for signiiiK- judg-inoiit, '>6'J.

when iHsiU'd out of registry, 260.
iiftidavit of hcrviro, 2G0.
wlitrc claim liquidated, 260.
where Neveral defciidnnts, 21)1.

hIkto claim partly liquidati'd, 261.
rlaim for damagcH or di'teiifioii of giiiids '>(il
whiro one of several makes default, 202.'

"

iictiuu for incHuo profits, ikc, 262.
where account claimed, 263.
iu other cases, 253.
costs, 263.

table of costs, 264, 1699.
cxe(!ution, 204.

settinjf aside judgment l.y default, 201.
where irregular, 2(i4

.

where regular, 260.

application by stranger, 266.
after suljstitutcd service, 207.
the affidavit, 267.

in case of action of replevin, 1259.
when action in district registrv, I4''7

.\rpearance on petition in Chaneery'jJiyi^io'n after notice not to appear 705.Vppearance in particidar actions and pro.rediuRs .See therZlnHrl
UthsthroiiffhoHt the Index.

i-«"iK«- o«( tfu )e»peelive

Applications to the Court, 1378.
at Chambers, 1401.

Appropriation of money paid into Court under Ord XIV TJfi T,r,
.Arbitration by consent, lo85. ' "'

I. Preservation of former practice, 1580.
II. What may be refen-ed, 1586.
III. The order or agreement to refer, 1587.

mode and fonn of submission, &c..,

where there is a cause in Court, 1 587.
solicitor has power ti> refer, Idni.
order of reference how obfninod, 1587.
order of nisi priiis how obtained, 1.J88
form of, &c., 1588.

where no action in Court, 1588.
by deed or agreement, 1588.
with whom to bo entered into, 1588.

form of submission, 1589,
construction of, 1889.

where a cause refen'ed, 1589.
authority to enter vordii^t, 1589.
submission between si-veral parties, 1590
partnership dittorenees, 1590.
power to arbitrator to say what is to be done 1590
dccrumg debt, 1590.

'

question of title, 1591.
power of distress, 1591.
moiety to each, 1591.
directions as to lease, 1591.
action of account, 1591

.

submission by an oxenuior 1591
stamp on agreement of refi ncp, 1591

appointment of arbitrator when not named in submission 1592

apVoinrr^T
*''*'"" '"•'^itrators and one party 'fails to
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Arbitration bv cnm^cttt—rmitiiiued.

III. Tho oi^lor or a>rroomcut to roier—contviuea.

meaniuK of rofuMiil to itomiiiafr a roicrce, loJ.».

altoration of Hiibmisniou, l")93.

iimkiiij,' sulimisniori ii viilo of Court, U)!)4.

ciiMis within tho ^*tatuto, 1.")'.).").

CIW8 not within it, l')l)_5.

order of roforoncp, 169.).

nilo no I'vidonro of affi-cmcnt, 1S90.

niakinir euliirgomcnts rule of Court, lo9C.

at wlmt time submission should be made a vu

Court, 1596.

of what Court, 1590. ..,,..
motion to Com't must 1x3 made on oriKinnl submission,

and on enlar^cninuts, 1598.

.submission must bo duly stamped, li)98.

affidavit in support of motion, 1598.

how rule obtained, 1598.

filing? tho submission, 1698.

ofdcc copies, 1598.

effect of agreement on right to sue, 1 "99 •

staying proceedings after agreement to refer, 10 J J.

revocation of submission, &e., 1002.

former j)ractice, IGOii.

present statute, 1003.

when .iiatuto applies, 1003.

wlierc revocation allowed, 1003.

where not, 1004.

by death, 1604.

by marriage, 1005.

bankruptcy, 1005.

costs in case of abortive reference, 1600.

IV. rroceedings upon tho reference, 1000.

obtaining appointment from the arbitrator, 1000.

mode of conducting the reference, 1007.

arbitrator's discretion, 1007.

general couisc of proceeduig, 1607.

where several arbitrators, 1607.

.

proceeding ex parte, 1607.

discovery, 1007.

examination of witnesses, &c., I'iOT.

Bwcw'ng witnesses, 1008.
,, ima

autlioiity to arbitrator to adminibti - <.-r-U<, 1609.

private communications to r. n" j* jr. iluO.

delegation of authority, IGt.

.

compelling attendanco of witnesses, 1610.

siibpcena, 1011.
i ,^,

,

witnesses from Scotland and Ireland, 1011.

privilege from arrest, 1486.

enlargement of time for making award, 1611.

by arbitrator, 1011.

by consent of parties, 1012.

by master's order, 1012.

proceeding without proper enlargement, 1614.

arbitrator's authority, how determined, 1014.
_

appointment of umpire and proceedings by him, ll^l'J-

where no power of appointment in submission, lUhi.

must not bo appointed by lot, 1G15.

where parties to appoint cannot agree, 1010.

stamp, 1616.

how far arbitrators may act after appointing an umpin
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1 refer

—

continued.

to nominati' a referee, 1593.

, 1593.

lo (if
( 'ourt, 1594.

itutc, 151).">.

1595.

1595.

ajriM-mcnt, 159C.

its rule of Court, 1590.

ibmiHsiou should l>e mndo a nil.

0. . .

list bo miulc on oriKinnl submismon, l.','

munits, 1598.

B duly Htamped, 1598.

t of motion, 1598.

1598.

on, 1598.

•s may act after appointing an umpire, Ifi.i

Arl)itration by coMvixi-eontinufd.
IV. ProcceJinKH upon the vvii^rvnco-continued

fxjiniiniition of witnesses, &o. bv lOir,
onlarKonient of tin,,, by umpire, U; 7

V. The .uS'To^ir"' '" "'"^" -'''"" 'i'"itcKl time. n„7.
by whni,, tobomado, 1017
M-hnn u) be made, 1017
form of, 1618.

recitalH, 1618.
pin n may bo annexed, 1619
sulimission must be pursued, 1619
award must not bo uncertain or ambiiruous 1 6]

o

award m alternative, 1620
""'oiwrnous, 1019.

Nbould state how nn act to be done. 16'>0
award K<.od if it .an be rendered eertai"n 1620awanl must finally settle all the ,n tt" \.S,d ,ro,

"""^iSJ^cXtS^:^
^^'"'^ ""'""^ -^-^^ J'- been

award must not bo inconsistent, 1624

.l/rocllng ,,.,,„ort ;™",c, ihT"' ''"'"'"'''' '«2'^-

mutual releases, 1025,
where a cause is refeiTed, 1620.

finding on each issue, 1626.
amount of damages, IC'^O
award that action be discontinued, &c 1627wher^o^arbUrator has power to onter^'a j^ent. &e.,

award asl^c'tsTlS^''''**"^'^-^"'
^''27.

of the reference, 1628.
of action, wlion action referred. 1629
costs to abide event, 1630
^f^'ct of County Coui-ts Act, 1630

rT.«fTn^f tf* ''"' ** <=o»nter.daim, 1631.cos 8 allowed Ly particular statutes, 1632
arbitrator's authority over amount of r o-ts 163-?ordcnng taxation of same, 1631 ' ^•
eiTor as to coot-, 1034.
(warding sot-off of costs, 1034

award m form of special case, 1034
award bad in part, 1036.
stamp on award, 1037.
execution of award by arbitrators, 1637.
publication of, 10:J8.

alteration of, 1638.
Vl. Taxation of the costs awardc,!, 1638

at what time costs may be taxed, 1639
mode of taxation, 1039.
renew of taxation, 1640.

|.,
apportioiunent of costs, 1640.

I \ 11. betting aside the award : referrinir back m»itf«,. -«>* j .
tor, 1640.

*' mattei s referred to arbitra -

in what nnses. 1640.
when not, 1041.
when useless to apply to set aside award, 1642.
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to what Court api'lH^ntui^ ,(. i.^_

npplication, how Tiuu 0. U.l .

affidavit hi mn.l>ovt'>f,'.)i'.
'•'"•

arbitrators' uotos, lb-| .

second api)heatioii,l('l<-

coBts of "PPli;-'«, ,'
oHvhitrator, 1018.

ameudod award, WoO.

costsofrefercucohacl, 0,.0.

Hoooiid taxation, U»'^- ,„.,

by judgment, 10i)3_.

ngaiust whom, lOo.).
^ ^^ Q^^-t i

signing jndgnu'nt, i.<'., H^l'"-

by action, 1*5*51.

' defence to, 1CC2.

award bad only m part, lGf.2.

^ben award «vide».-, \'
03.

^^^ ^^^^

A'^^*^So;i^::^e';vi.;CiJo4.
^order tor, '*'-"',„ „,.A..,,,i lOGI.

^hat mav bo reteirtu, i""'

'^^tJZ^^oS.^ and aucHtion of fact tried

order at trial, lOOC.
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Index.

r"tlSK»l^-efit under award,16«

on iiuist l»> ma.k', 16 1 .5.

uo mmloi.ftor times stuttxl, 1644.

'^::ap;;it!;nnwava not limited, in...

stiiyed, Its Id.

,
l(i40.

::\;.;^;!;:-.n rolling awnvd, 1040.

•t of, 4f)0, Hill.

1647.

1, 1047.

1 to arliitniior, 1048.

to 1)0 made, 1049.

iuhI ou referouce back, lb4,».

1650.

iku'k, lOM.

ion, 1650.

itor for mvliscnro, 16.)1.

rator, 1051.

of Ilit> award, lOol.

on, 1651.

UKain,onttoluM.prliodfor,1655.

ition to 8i't '>si'^« award, lOoo.

Sattacluueutwillbegi-anted,
lOoo.

;';'a;.-l.oenmadoaruloofCourt^HMo.

Vd onimrtytororformaward, IG.,0.

pSciJt attachment, 456. IGoT.

tHMliowinnf oauBO, 1658.

hown for <ause, IGoH.

vm.li.ati.m aftor refusal 1M9.

whero no ciuiso shown. 10o9.

Mittaohmont, 105'J.
_

H beon taUou at the trial, 16o9.

iient, &<., 1000.

£po8sesHion of land to be given up, ICGO.

JiuJex
172)7

i02.
1062.

ilv in part,

, "lOO'i.

ivoporty, 1663.

SVS. r. AC, 1854.

,
1004.

i.rrod, 1004.

";e'Sa and quoHtion of fact tried, 1G60,

06.

Arbitration compulsory, under C. L. P AH 1854 .«, / ,procoodin'''.s upon I'pt'pro,,,.^ .. i
^'^^^'J^^'^i—coHliiiiied.

wlierc sped 1 c ,0 hIo
^"'^'' "^ F^'^^'-'^tor, ICM.

^

jy^^Pecial C..C .stated, or i,.«uo tried by direction of Court,
bill of discovery, 1G07.
fees to master, "1007

onlarging> time for award, 1667
tlic award, 1667.

arbitrator stating special case, 1007stamp on, unueccssary, 1 06

7

''"'''•

costs, 1667.

within what time award to bo made, 1618M'ttniga.sido award, 1068
.-^...ubng back matters referred to arbitrator 1608ai>,,oaI troin award on compulsorv refer, c' S]catorenvg performance of award, 1069 '' '

withm period for movni- to set asirlo irrn
ctlRT matters relating to i(;|]g'"

"'^^ ''^ide, 1609.

Avb.trat.on, references to referees.
'

&. " Jirfhrc "
Army ot jurors challenge to. 617, 620

"^

Aixest ot defendant before final iud<>-ment
present enactments and rules a.s°to li'to
n. what actions defendant may be Arrested MlOthe amount and nature ,J fi.^ j.' .

i" actions of conS.!" uJ^O '"'" "^ "^"'^"' '^'''''^

when for interest, 1451
Avhere a set-off, 1451
on bond, 1451.
on recognizance of bail, 145''
on judgment, 1152.
on award, 1453.
on covenant, 1453.

in actions of tort, 1453.
in sci. fa., 1454.
in actions of account, 1454

privilege from arrest, I45.1.
(•onsMpiences of the privile<'>-o MS-l
who i)rivileged, " '

thoEoyalFamily, &c., 1455.
peers, 1455.

members of the House of Common.s, 1456
iiicml)crs of c(mvocation, 1456

"^' ^*'^^-

caudidatos and ^•oters at elections, not 1457
;;j'|;';;'f;^Jo^'«<'ind their servants, 1457.'

the judges, bamsters, &c., 1458
solicitors and officers of tho Court, 1458coroners, 1459. '

^*<^''-

iS''bl59!*'"^*'''"^"'''''''^'^-'l-*^9-

;
corporators and hundredors, I459
c.xccutors, administrators, and heirs 1 150
infants and lunatics, 1460 ' ''•

bcanien, MOO.
scldicrs and marines, 1401

1 the,« ";!S;"'
^'"" ^-" ^^^ro arrested for same cause, 1461.

form of, 1404.
liow intituled, 1404

lA.r.-voSr'"''
"^"'^' ""'^^ "^^^''^'^^"' l^"-*'
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Arvc«t of dcfenclant before final judgment-e««^«-</.

the affidavit to awoi^t-continucd.

iotmoi-coiithwciL
names of tlic parties, 1 IG-l.

.,a"™;„l that an action i.
P~4'"«^',£.to,-iallv imj

13;S!nS™»rnT4o„.io,,,..>75.
jurat, 405, UTO.

mode mid time of sweaniig", UjG.

by whom to he sworn, U<0.

before whom swoni, l_i'|'-
. . ,476

when to be swoni, and duration ot, 14 /o.

iudee's order to arrest, ,. , . ,,--
^ ^when and to whom apphed for, U,i.

form of order, 1-i"";

indorsements on, 1 1»U-

concurrent orders, ItSI.

^iSreetioxisas to obtaining the order, &c., U81.

SSS^^^S S^l-tklcen advantage of, U81.

^^rmlSy obtaining, 14S3.

'^'
Ttfof sheriff to execute the ovd-, 1 i83.

^—trSSS'SSriiS temporary i

from arrest, l-i^3
^^^^ ^^yQ.

detainer, 1491.

what done after the arrest, 1491.

^^
rule on this subject, 1492.

affidavits upon applying foi, HJJ.

the application for, 1491}.

proceeding^ on the arrest the secimty, U'., 1 190.

^
deposit of money m Loiu-t, 1497.

bond or security to the p aint ff, 1498.

Sl^Seift^^n;'!-.-
^-^*uS?i5t:S:;;norder,&c..l504.

escape, laOo.

U.MS"'™d'Sw« o,_»».5 r-CKiing. b, ana ag.

liability and discharge of, 1 oOO

proceedings against «"l•^'tl«;;. '

i.^"

Arrest after judgment^
.0 dis.tee after, how to be directed,

Articled clerks, v' -;;:,%,,,,(,

Assessment of damages, COl U-O

consequences of want of, U^O.

1,v master, 1326.



Lulv:

S, 1104.

;:i^S; 'about to ciuit England, &,:„

'
Ktaf H absence ^-m matenal y pvcjudi.

he rrosecntion of tlie action, 14 (o.

to obtaining- tlio order, &c., 1481.

•hen tiiken advantage of, 1481.

cnte the order, l'^^.

iff amwintcd by, 1483.
,

d imder the .varrant ; temporary la-.v..:

of sureties, proceedings by and against tt*|

:irgeof, 1500.

st sureties, 1511.

discharge after, how to ho directed, m.

ont of money, 889.

f.'Mrs."

il, 1320.

of, 1320.

Assessment of dmx^<^o>^-conthiucd.
ui nctions .,n bond within «" JlKIHKf/es.''''

Assessors, trial witli, 585.
Assignee of debt, staying proceeding

suing in his o^v^l name, 1 3G5

'? v. 3, e. II., 1282.

17;i9

<SVc further,

•s in case of action bj-, 373.
Assignment,

new, abolished, 285.
of breaches in debt on bond, 10 70
ot debts, 1305.

"

pending action, effect of, 1034
Assize, clerks of, 24.
Assizes,

when lield, kc, 191.
how inry sunimoncd for, G03
how special jiuy, g05.
inmhftcation of jurors at, G13
considered but as one day, 10-'9

Associates, " '

offices of, 20, 21.
office abolished, 23.
duty of, as to findings of jury at trial fiV!
not to act as solicitois 93 ^ ' ^

^^•

"At least, " meaning of the words, 1435
Attacliment generally,

'

in what cases, 9U.
disobedience of order 941
other than for non-payment of money 944fai ure to answer interrogatories To '<)

1

1

solicitor failing to enter appSi^e' 94I5

'•

for non-performance of award, 10,^'

f"St^"P^^««-- t°--i« the Court or its process, 945.

misbehaviour of solicitors or officers of Court &c 915

"gainst judges of inferior Courts, justices of peace, gaolers, &c.,

siutors perverting the course of justice 910pubhcation of pending proceedin^gs 04G.
'

disobedienco of in'ocess, 940.
iibuse of process, 94G.
contempts committed in face of Court 947for not paying officer's fees, 947
iigainst peers or members of Parliament 947agains corporation, does not lie, 947the proceedings to obtain writ, 94 7
•service of order, 948.
notice of motion, 948.
service of notice of motion, 948
affidavit in support, 457, 950.
rue hearing, 950.
costs, 961."

a])peal, 951.
second aj.plioation when first unsuccessful 951

oS^iSriJ^To i^i^^
''^^'•^°'^' ''°- «-^-t and executed, 951.

^fee t^Zi^Ar^'"^ '' '*^^P^^ °f Q-^-'« Pnaon, 962.
slicritf'srotuni,'953.

T 2

^'
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Index

1:1

Attachment SJp-'''^y-'^S''^;it~conlinHrd.
the pvoceediugs to obtain wrii

alias writs, 053. ,_

effect of writ of attachment 9o2.

cTischarge for irregukviY- f°„ki"^-
discharge of party attached, 9o4.

^^^^S2^SS^-tSnungwrit.&c.,S.2.

for cU^uLaliencc of i"]'™;^^""; ^-g^^- .sv. ^^A,bilraim:'

for uou-pcrformunce of au.u.l, iboi.

for not obeyh.^' f^l'""'""'
'^.^^n., &c., 2.-.8.

against sohcitor for not apptaun^, ^t^ ,

Attachment of debts 92/.

power to order, 9i7.

iu what cases available, 927.

examination of debtor, 791 928.

what debts can be attached, 9-8.

effect of order, 933.

bankruptcy o*
J^;^^;^;S;e docs not dispute liability, 934.

upon payment gax^nishee discharged, J.b.

attachment book, J3/.

costs. 937.
. „+fnMiiTic' debts, 93H.

practical directions as to attaching ueui ,

Attendance,
of parties at trial, 624.

by solicitors, charges for, 704, 72&.
^^

..

of witnesses, compelling, o60. St_

of officers of the Court, tees of, 10, 3.

Attestation of cognovit, 1299.

warrant of attorney, 130o.

A Homcv, Queen's Coroner and, 26.
Attorney, vtui,

^,, « n^ammt of Attorn'!/.

Attorney, wan-int of. A<e
^^

'M" h ./

Attorneys. &. "5«'i'^i"»-«'
. ,

Attornment of tenant after ejectment, 1.-9.

now abolished, 790, 792.

Avo.n-y in replevin, 892. 5.. "iM--".

Award. See "ArmM
holding to bail on, 14;)3.

affidavit to hold to bail on, 1469.

costs, 679.

B.

''Solicllo

Bailable proceedings, 144 J. bcc ^i" J J

Baa in ejectment by laudlord, &e., 1233.

Bail on removalof cause from inferu-^-

Bail, commissioners for tnkiufr, 20.

from inferior Court, I'ju", 1650.
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tacliing dubtrt, 038.

.8 of clerkslap of, -19. S.e ^< Solkltmr

Sec
^^ Arnxt nf Defendant bejvre ImU-.

^inSior Court, 1^57, 1559. .S,r "/;*:'

liiiiliff of Nlicritt',

viu-rant upijoiutiuy, ti()7.

BailiflFs,

sjiecial, 32.

sheriff not liable for escape from, 898.
Bane, .littings in, 190.

't;i;! nt""'''
^'"''"^""•^ "^ ^-^ °f ^^-tringas by pcnson clainung

Bank-notes eeizable in execution, 846.
Bank-notes within s. 70 of Bill« of Exdiango Act 404
Banker, attaching moneys in luiuds of 932.

'

Bankers' Books Evidence Act, 531

BaLkiupt, temporary privUego of, from aiTcst, 1490Bankruptcy, '
'^''"'

Court of, consolidated with the Supreme Court, &c 2 4
1
as jumdiction to restrain proceedings in he Hio-'h Convt lsohcitor M bill m case of bankruptcy, 13C 141

° "'*' *•

cttect of, on execution by creditor 882 '

effect of, on attachment, 944. '

effect of, pendente lite, 1030.
in House of Lords, 1008

t^:^^.^^^^''^^ - -- < after judgment, 962.

of public officer of company, kc, 1084, 1089
Bankrupts, or their trustees,

actions by, 11G2.
in wlioso name to bo brought, 1 1C2
what rights of action pass to trustee and what not 1 16'>
trustee to sue, &c. in official name, 1 1G4

'

actions by trustees assigned to Bankruptcy Judge 1164writ of summons, &e., 1U!;5.
^ j' """ge, iioi.

joinder of claims, 40.").

security for costs, 398.
po\yers of trustee, 1 16;5.

actions by trustee of partner, 11 CO.
of joint contractor, IKiG.

evidence, provisions in the Bankruptcy Act as to IIGGactions against, 1107.
••'-i' •'» lo, iiou.

stay of proceedings after presentation of petition 1 1 C 7service of order staying proceediuK-s, 1167 \"u
cxpirationof order, 1108. > - •

effect of receiving ordci', 1 1 C8.
secured creditor, 1168.

effect of order of discharge, 1168.
pleading order as a defence, 11G9.

execution against property of bankrupts 1 169

'"'"'mentfnS:''
°'' "'"^''"" ""'^^'" '^'''^'^ -' ""'^'^1-

fi. fa., 1169.

"

what is available act of bankruptcy 1 1 70what IS notice of bankruptcy, 11 70.
where two writs in sheriff's hands, 117"
liability and duty of sheriff. 1 1 7'i.

„f,f;„„ . ^^ '^"ti'-''^"**^o'Koods taken in execution I17'iactions against trustee of bankrupt, 1 1 74
' '

'
no action for dividend, 1 1 74
costs, &c., 1174.
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Bar, trial at, 580 ;^^^^^^^,,_^^_,,
Baro. and temo & ^ i^

^^^^^^^^ 2I8.

Baronet, description ot, n ^r

Barrister. Sve ^^ CvhhxL

^'""^n affidavit to arrest -^f"^^G?'

'''''

Affidavit of iBcrits ac.-ordmg to, 26 •

• 1 „ Tweed direction of writ to, U".
Bor^vl(k-upou-i^^tea, u

^^

Bill of costs, 1'22. &r".S»to^o--

^^^^S;S^'AeUon,UGO.^^^^,

SS:StK=ji.-^-
---r^iu^S;son.303.

^^^^ ifexecution unto «• ^^V^'']^^,,, registered, &c. 860.
.

t"id as against cxx.dio»J^c
-u^^^^^^^

^^^^ proceedings in

Bills of c.xclianp and l.ronu^^';^y
^^^^^^j^^^^.i, i^oO.

B^^ti^^^i?-':^^'^'^^"""^"'^^^''^

^^^'°^^ecutionof ft. fa. and se.ue^trai-i facias by, .^c, 1177,

extending lands of a, 877.

Blank warrant, forbidden, 32.

holding to bull on, Uoi.

affidadt to 1-lf
":J °^^' Sent of penalty of. &c., 364.

staving proceedings on pa> inc n" i

dainales in action on, 601, 665.

writ of inquiry, 12S"-

_ .,.,,,„ir.iit intoV

..1279.

:iS on P»P"tScourt of damages after jud

l'-^^°-
i. iw further breaches, 1280.

proceedings -when ^ticn

the evidence, 12R3.
^^ execution issued,

final iudgment when si^ntu i

how si-nied and costs taxed, 1284.

Sequent proceeding-n roll, 1284.

form of execution, 1281.



^^m^mff^:

r. (

Jei

i Lords, 1006.

qucstrarifaciasby, &c., 1177, U79.

04.

^•"'nont of penalty of, &c.,3G.l.

CGl', 665.

actiouMon, 364.

costs, •102.

OWill. 3, (• 11. .1279.

,
bro;uAie:s 1'279.

by defiiult, 1279.

^;;t'hS;Court of damages after judgment, r I

stand for further breaches 1280.

tnd further proceedings, 1280.

ute, 1280.

;h it extends, 1281.

it recoverable, 1281.

fcndant fails to appear, 12bZ.

caches, 1282.

niii-V executed, lio^-

iy default, 1282.

ittings or assizes, \M-i-

'%n signed and execution issued, 12S3.

L costs taxed, 1284.

ccedings on roll, 1284-

.on, 1281.

I7idex,

Bontls—coi/tlii/iid,

proceedings when defendant ai.poiirs. losiupon issue joined, 1284.
> - *•

evidence, 1285.
verdiet, 1285.
jud^'iiiont, 1285.
form of execution, 1285

scire fnoias on further breaches, 1285
definition, 1285.
proceedings, 1280.
not within Statute of Limitations, 128Gdefects how aided, 1287
costs, 1287.
execution, 1287.

seizable in execution, 84C.
relief in action on bond L'ivcn iindev f!oll,lf,^ n i k .

toplaintilf, on^oic..an.k.r:S:;,So"SiS^^t^i ''"'•

IBooks ot corporation, inspection of JH
J^^fcment, 1408.

|i;::;i:;
""'''''''' ^-'^''^ "* re-cnt^y on land for, 1236.

particulars of, in ejectment, 1221
in nation for infringement of patent 390
^"ggcstion etc., of, in action on bond, li79 128"

Breaking open doors, '
*"^"-'

to execute writs of execution generally, 812
to execute writ ot attachment, !)5'>

to oxceuto writ of habere facias V'07
Pmf, the, 001. '

'•

i what costs for, allowed, 709, 713
|Mil.ling societies, actions by and against. 1101
lusmess, distribution of, 9.

^ ' ^•
|Bystiitiitc," general issue, 300.

1743

Il'i on sliares,

in limited companies, actions for, 1050

li'irlTH'^S;"'" ^"""i'--' -*"- f-, 1077.

" I'iiyiuciit into Court under, 343.
,

iwrticiiliirs in action under, 389
yi.late at election not privileged from arrest, 1490
|.. , a 1 sat.s a..iendum, 889. *r ''£\aa<tio,''

I \\ai\er ut clmrge or security 0"1
u" attachment of debts after, 933"

fiasiu witliemaiu, 120(1.
biarvoii, entry of action for trial at, 598

R;"^;hatif;:^i:r^^^i''''""*"'Tof,253.

|nofi;'nij:S"^''<^«<^p'^^«t'-«v»05.
jf'ilmrdiirnts, 21,
pvlieuopcii, 191.
pffiic IioiiiN 192.

I
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' Siiiniiioiis and Om

Central Offlco, the— cotitiniia/.

Ijvochictioii of documents from, at trial, 507.

transmission of 'locumcnts, 1431.

forma for use in, 1448.

Certiflcato,

of soli(!itor, 77. Sec "Solicilois.

of banki-upt, effect of. Sec " Hankriipls.

of jiulge, a.! to special jmy, C.J3.

by sheritf, to stay jmlgmeut, &c., on execution of wnt of

1338.

of judge, as to costs, 6J3, 683. Sec " ('"sis.'

of taxation of costs, (397.

as to double and treble costs, 092.

fees on, 1074.

Certiorari,

title of affidavits in, 450.

to remove a caso from inferior Com-t, 1555. Sec " liemofal

from Inferior Coitrlti."

to remove cause to have execution, 1509.

to remove plaint in replevin into superior Court, 1207.

Cestui quo trust,

taxation of solicitor's bill by, 141.

staying proceedings in action by, 373.

Challenges of jurors, 610.

Chamber clerks, 24.

Chambers, documents loft at, 1444.

attendance of judges at, 192, 1401. Sec '

proceedings at. Sec " Summons and Order.

subpoena for attendance of witnesses at, 501.

appeal from a decision at, 970.

Chancellor, Lord,

office and position of, 13.

certain jurisdiction of, not transfered to High Court, 0.

jurisdiction of, with respect to lunatics, 6.

not liable to serve as vacation judge, 193.

vacancy in the office of, 205.

counsel's attendance at chambers, 704.

when great seal in commission, provision a.s to, lic, 205.

with consent of judges, may fix fees, &c., 200.

Chancery,
fonner jurisdiction of Court of, 6.

now part of the High Court, 1, 2.

bu.sines3 assigned to Chancery Division, 10, 411 {n).

transfer of actions in, 12, 411.

obtaining production of rolls at trial, 566.

included in what Courts, 203.

mode of trial, 583, 584.

fees on proceedings in, 1075.

Change,
of solicitor, 109.

of agent, 186.

of venue. See " Venue, Change of
."

Chapel,
service of writ on holders of, 1212.

Charges on land, raising of, assigned to Chancery Division, 10

on property recovered, &c. by solicitors, 100.

Charging order,
i ;c ir«

solicitor s, on property recovered, &c., 10b.

on stocks, shares, &c., 919.

Charging prisoner, in execution, 1194.



liuU'(J\

)>( "liankrupts."

ly- 053.

icut, &c., on execution of writ of imiuirv,

ferior Coui-t, l')55. Sec " Semoval i.f i„

,
ltl4.

11)2, 1401. &c " Siimiiioiii and Onkr.

Itiiiimoii.i (Old Ordcr.^'

of witnesses at, 5G1.

,t, 970.

I.

lot triinsfcrcd to High Court, G.

pcct to lunatics, 6.

3iition judge, 193.

205.

cliarabers, 704.

uisfiou, provision as to, &u., 20.5.

nmy fix fees, &c., 200.

-rsof, 1212.

,
assigned to Chancery Division, 10.

&o. by solicitors, 1C6.

Clittttel, execution for return (,f 904
Chattels real may be taken under an"elegit, S?'
(
hehn.ford, entry of action for trial at, 698

*"

Cho(iiics seizablo in execution, 84G.
Chief JuNtiee, offife and position of 1.3when iVesideut of Hi.h Court', \iwlien ofhco vacant, 205.
Children as witnesses, G32.

Choscs in action, assignment of, 13G5.
Christmas,

vacation, 192.

(lays at, when reckoned in proceediucN 1 n.i
Churchwardens, offi,.e of, on sequestration, '1177

"

Ciuque ports, -^
"""u, iiu.

direction of writs to, 799.
CiiMiit officers, 23.

appointment of, 197
Circuits, 19}.

jurisdiction of judges on, I97
Chuni, statement of, 288. *« .< ktatemcnt of Claim ' '

la.ms, adverse, proceedings on, 1354. .SV./"/,,,,,:^,,,/,,, „
" Clear days, '

' meaning of the words, 1435.
'

(lerjrynieu,

privilege of, from arrest, 117G, Moo
exempt from being jurors, Gl

5

actums against, I170,
ii. fa de bonis ecclesiasticis, 855, 117C
testatum, h. ta. I177. > '"
sequcstrari fiieias, II77
srquostrator may sue in his own name, 1 1 78attcr protection from process, 1178
both h. fa. and scq. fa. continuing'writs &c 1

1 "srule to return writs, &o., 1178 ' ' '*'•

premature retuni, 1180.
reference of acc!ounts tomaster 1180
«4tnig aside sequestration, 1 180
amendments, 1180

iSnuSSSl8r'^^ •^'^^'^^ "^ -«r--". H81.

Clerk of solicitor, 44. See '< Solicitor."
< lerks of assize, 24.

in crown office, 26.
to the judges, 24.

Client. ,S(t " .So/icitor."

'Client," defined, 12G.

Cognizance in replevin. Sre " Mephrmy
Cognovit, judgment by, 1297.

the cognovit, 1297.
how attested, 1299.
filing of, 1299.

judpnent, when may bo signed, 1299.mode ot signing judgment, &c., 1300
execution on, 1301.

'

'n what cases it may be set aside, &c., 1301.

174.J

I
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IiiJcr,

Cognovit, jiulKmcntby-'<"'//"»"'-

imi.li.'l .'oufi'ssion uf ni'tioi., 1302.

by infiiiit, 1110.

writ (jf iiuiiiiry, 1302.

CoUctro, service on party in, 1. 12-
, ,. . ,

Colleges and cluiriticH, juris.lictiuu in rektiou to, o.

""""racST f::r:Snuuary Act to Lo tika before pleading. 3

S2;nw::iS:;;o,ad,....inKngland.:.
remitting cases for opmum ot, U I. ).

_ ^

Colonies, mandanmsfor cxunnuation « -^t>---; -- -' •

Commencement of actions to bo by wnt of ..ummous, 2i..

^°"'?Sex!munation of ^vitnesses out of the jurisdiclum, ^45.

ill what cases, 513.

affidavit, 540.

the order, 517.

how sued out, kc; 54J.

iiiteiTOiratories, 530. , l --n

In ceedings after eoinmission sued out, oM.

K-emng attenda_i.e of ^vilnesse., .V:e., 5.1.

the examination, uo'2.

return of eommissum, Oo-.

examination on request in Ueu of, 554.

fees on issuing, 1072, 1084.

Conunissioner, trial by, 080.

Commissioners,

for taking affidavits, 21, 103, 40b.

for examination of witnesses, -a.

ior acknowledgments by married women, !>.

for taking bail, 20.

jurat in affidavit taken before, 46,i.

sorvice of writ on, 1212.
. i k4. 7«7

Committal, order of, for nonpayment of judgment debt, 787.

sheriff's fees on, 82'.).

Common informer.. S.e " Rn^'l Act,o>..

coq)oration suing as, lOoO.

Common jury. See " /«'•//."

Common law,
between common law and equity, 20

r"::ily.

"
'k^T dl^ercut from equity, equity to prevail, 1

Courts of, former jurisdiction of ,.„„,,.
Common Law Procedure Acts, repeal of parts of, 199, n. (.)•

Common rieas,
^. ^. , „

Comln Pie.... Lancter, jurLdictlon of, m-fcmd to H,

"Sor ii£>^^ of docnnimt. .gum.t, 493.



Act to be tiled before pleading, 394.

a8C» out of the jurisdiction, .545.

r married women, 2

ctweon common law and equity, 201

.

>ut from e.iuity, equity to prevail, 201

diction of, 0.

cts, repeal of parts of, 199, n. ((0-

t of Justice, 4.

«rned to, 10. „. . . ,,
. Queen's Bench Division, 11.

r, jurisdiction of, transferred to High Court,!

M-slock companies xmhr tho 0,mi>n,>m A(\

1 , -,-:,;!<:< fhrm si'C Ccrixirnliwii.

r. /iiih.v. .«.»
(im\mny—r(„i/i„„n/. 1747

(iener„l ..b.ervati',,." Is ,".,;;,;'
"'""' 1'"'''"' ""•'"''^ '^••. 1"«0.

Hanking (.ompiinieH, sti.tiitVs as to lOHl

Statute. ol,lij,4oriVi,,S.
'''''''' "'^"'"•^'' '""'I'Huy, ^c, 1081.

wlicu they iii)iilv, 10,s;l.

tSiu";;;:;: ;;;;;!"""' ""'-'"^ " -ndition precedent

bM'ikrui toy of pul,li,. „tli,.,.r I0S|

apaast shnrehoMer foV tin,,- l.i J ,s

'" ^"•
a-,'.;Mnst t,.nner slwirelml,!,.,-. lus,",
piiblie oflurr, etc., to I„. iinlrMinit'lod lOSf.who habl,. ns .MbMrehoMrns. [m; '

ni what order .shaivhoMeis li„l,|,", los.)

''"SS^^o ::=!:;:;•• r,/-r''''"^Conip^iie/e.^..,, ,;-;^'-^^^^

may sue, &c. i,i nam,, of publi,. oiii,,.r KlS')action not to abate bv 1 is ,1, ,tl , i ,

108E,'.
^ ''"'"'> '"•'""val or bankruptcy,

service upon and by company lOS')
e.xeoution af,^ainst eompauv ami ,s|,a.vliolders lOOnproviso a,s to liability of slauvhol,!, ,

'' '""O-

extent of .shureholders'lial.ilitv lo'in
eontmuaneo of liability, lODO.' '

' '

lonipany, charj,ang stock, &e., in, !)i<).

|cnii)elliii;r attendance of witnesses, rjGO.

jonipclliag discovery. Srr " Mscom-i, ami I»,,>ertio„ "
^.npe Inifr judge or officer of County Court to do his dutvciiaitinent respecting, 1,')38

'" "in outy,

when judge will be eoinpell.Hl to lu^ar a eas.>, ir,;i8when app'-ieation sliould b(> against the clerk WWwhen to he applied for, ir,3a.
'"'' '"•^''•

the affidavit, 1:),3!).

thoralc nisi, 1539.
i^howing cause, lo39.
costs of the rule, l.^'iO.

proceeding on rule absolute, 15tO
mpotency of witnesses, 032.

npuunding debts, &e.,
liy trustees of bankrupt, 1 105.

' hy executor, 1117. •

ppoimding penal action?, 440.

hproniiso,

by client to prejudice of solicitor, 105
I authority of counsel to, 103, n (/)
I etaying proceedings after, 374.

I
by trustee on bankruptcy, 1105

|by executor, 1117.
|iucascof au infant, IHO.
Ipulsory arbitration, 1584.
Iputatioii of time, 1434. Ser '< Timr."

m
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actions against hundrcdors

Clonc^nrvcnt wj'itH,

of HUiiinioiiM, 2_^H.

o execution, T'.Kt.

iirdci-H to iirroHt, MHl.

Con.litiou, j.ulK"uMit ..ubjcct to enforcing, 903.

Conditicu i.i-cci'.Unt, how pU'iidcd, l»o.

Conditional ai)iicimin.M", '2i)(>.

Conditioiml rul.' or order as to costH, HIJ.

Conduct money to witnesM, 637.

Conferences, fees for, TO'J.

Couftssion, ,, ^, .. ,,

of action, 1297. 'S« " t'".'/?'"'"-
o

of defence arising after action, .).-.

of irrcgidiiritv in l)roccedln^'s, HJ.

of action of ejectment, 12'J7.
. „.„

Confession and avoidance, pleading matter m, .31..

Consent order, 1 :)«').

Consent, iiidgmcnt on order l>y, ,12,)4.

Consents i.f m^xt friend, &c. for infants, &c., 11.30.

Consent to summons, 1101).

Consolidating actions, 40 1.

effect of the rule, 109.

^^pi^Stt'Cvo to sign judgment in actions not tried,

Constable, high,
.

proceedings by and against,
_

exempt from being juror, Olo.

Constables, actions Mgai_nst,

notice of action, 207.

Generally, 1014.

limitation of ai'tion, UM4.

demand of warrant, 1044.

notice of action, 104.5.

statement of chum, &c., lOlo.

venue, 1040.

AgainstVoS'constablcs, parish constables, &c., 1017.

special constables, 1047.

parish eonstables, 1048.

eounty police, 1048.

borough constables, 1048.

nictropolitan police, 1048.

other statutes, 1048.

Consul, British, may administer oaths, kc.

Consuls not privi'.eged from arrest, 1457.

Contempt of Court,

attachment for, 947. .

treatment of person m prison for, 1 187.

Contingency, judgment subject to, enforcing, 963.

Continuance, notice of in<iuiry by, 13;!4.

Continuance, plea of puis darrein, 320.

Contract,
mode of pleading, 280.^

damages in action on, Cul.

action founded on, 083.

Contractions in Christiiin namrs, 21S, MCk

abroad, 408.



Jiiih.

sign jiulgmmit in actions not tried, lid

>urt, 410.
.

Couit ou consolidated actions, do4.

[linst, actions against hundrcdors, 1 W.

or, 615.

iblos, parish constables, &c., 1047.

I, 1047.

,
1048.

48.

les, 1048.

ice, 1048.

1)48.

liuister oaths, &c., abvoad, 408.

mi arrest, 1457.

41(1.

1740

Sn' " T/iinl l',n(!/

Omtribution from ti>ir.l parties, how oforcod,

Contribution botwrcn ro-dofcndant.s 421
us to costs, 728.

I »"•.

Convoyancors uiulor fl.o l,:ir, certificate, 80.
•I'liMviet," defined, 1187.

regulations as to property of, Hm;.
; Conviction,

of solicitor of a crimp, consocpionces of. 177persons attainted cannot be jurors (lit
[Convocation, members of, wben privilJ^ed from arrest, I45G
koimrceuer. 'Vv " /w«< 7; /„w/, "../.,,,•/«,,.« "
jCnpiu^' of iustrumr.nts. .SVr " nimnrn, „n,l r„y,rct;o„ "

notice to opposite party f. admit .io.ument
. 479solicitor when ,.„ natisfied, bound to give in 1 70chiirge.s for, 72.3, l(i7;j.

«'>u up, ku.
tlmrgofor, when made by ouoDartv for.innfl,.,. i -a- .

of^pecialcasotWiisoof jW^ J
'
^^'' '""• '''*•

office cojnes, 1443

of writ of summons to bo served 23''
of case on appeal to Ilo.ise of Lords"'for peers lOOCot case on appeal from inferior Court, for j.uK.' 1517

Dpyliold lands, extending of, by elegit, 876.
'opyiiglit, particulars of objections to, 302.

'

kuwall, appeal from Stannary Court's of,"'l.J21.
loroiicr,

aiiv(!tion of wTits of execution to 797
(Inirtion of attaehmej't to, 951 '

fonncr award of venu', 'o, wlu-re sheriff a party 60"exempt ,rom serving ou jurv, 615
^'

imvdege from arrest, 1459.'
'

..porate to^vns former award of venire, &c., in ease of, 603
'ilioratiou books, HLspection of, 511.

ftiiporatlons, pro(x-edings by and against
1. In Ueneral, '

must sue and defend by solieitor 99 10 Jl
retainer should bo under soa'l, 100, 1051placoof business of, 219, 253.

>
^"<Ji.

proeei'dings by corporations, 1050.
proceedings against corporations, 1051

WTit against, 1051.
service of, 235, 1051.
cannot be held to bail, 654.
must defend by .solicitor, 1 0,5 1

.

statementof claim, 1051.
execution, 1052.
attachment does not lie against 947
mteiTogatories to, 617

'

2. t'ompanies within ''The Companies Act, 186'^-1883 "
K retainerot solicitor by, 100.

'. *oo— I88d,

I 1. Actions by such companies, 1053
;|

writ, 1053.

I company a corporation, 1053.
change of name, 1053.

I registered office, 1053.

ih
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lii<U.c.

Corporation., &e.-c.:n.>^.^^^^^^^
of association, 10o4.

of articli's of assofiiitiou, lOol.

aiithrnticatioii of luorir.lijins by company, 10&-1.

servico of iivoci'('ilinij;s. Ut")r).

service of notices on nicnibers by (jonipany, 10&&.

Reciirity for costs, U)')5.

action for calls-form ot chum, 105G.

effect of rcn'istnition on previous rights of action, 1

evidence in actions,

certiiicatc of incori)orution, U).;(.

rcf^istcr of members, 10j)7.

report of inspc-ctors, 1008.

minutes of resolutions ami proccoaings, 10o».

seal of Stannaries Court, 10')8.
,

^ .. „

certitied copies of documcntH at registration ot

reference to arbitration, I0o8.

2. Actions by coiupanies being wound up, 105').

3. Actions against .ompanics nndor these Acts, lOoJ.

writs of summons, \:c., 10.')9.

staving proceedings after petition for ^N-indn.g up,

^N-inding-up order, effect of-lcave to conuuenc:

tinuo action after. 1()6'2.

transfer of actions after, 10G3.

effect on action against contributorics, lUbd.

discovery, 4'.Ki.

execution, lOCui.
• j ,. <'.>nii

4 Rectification of r.'gistcr of companies undei Comi

1802, s. ;i5..U)01.

remedy for improper entry, ice, 1064.

definition of mcTuber, lOiil.

register of members, 1005.^

hispcction of register, 100.').

notice of rectitication, 100)).
, . .,

3. Proceedings by and against railway ^^^^^^ '^'
enactments of Companies elauses Acts, 184 j nml J

to what companies act applies, 1005.

interpretation clause, 1000.

how contracts tr be-
';V^';'>"|

"'*'?• ,l?°°-

directors not personally liable, lO*'''-

mode of pi-.w^eeding l>y and against, 1007.

security for c(jsts, Ui07.

notice of action, 1007.

tender of amends, 1008.

nerviceof writ, 1008.

ehau"e of nunie, 1008.

actTon not to abate by reason of change oi nam,

fiaving of rights, l'"''-'.
__

contracts preserved, 10(0.

proceedings Avhen liompauy unable to meet i

compensation for accidents,, 1070.

execution against comiiauy, 1070.

restriction on execution, 1071.

determination of (piestions respecting, 1071.

cxecntion airainsl sb.nrobolders, 1072.

definition of sliareholders, 1072.

register of shareholders, 1072.

to extent of shares in capital not paid up, 10,

I tt:



liaUx.

iiiiliiiu of iiMsooiiition, lOol.

)!' iissocinticni, lOiU.

(f (.n.cccdiiiuM by company, 10u4.

'iliii','s, UKV).

s on nii'niberH by company, 105&.

Is, U)')!").

-t'onu of cluim, 106G.
,

lit ion oil previous riglits of action, lOoO.

ons,

of incorpoi'ution, lOo".

members, 10')7.

nsiieetors, lO.'jH.

• vesobitions luul pvoccodmgs, lOoS.

nnaries ('oiivt, 10")8.
.

, ^. ^j ,,.

,,,iesof documents iit registration oflice, Iur

bitriition, IO08.

iiinies beiiiK wound up, 1059.

compiinies under these Acts, 10o9.

ons, \-e., lO.VJ.
.

din"s lifter petition for ATOidnig up, Ui.),i.

nli'i\ etVeet, of-leavo to conuuence ur t :•

tion after. 1062.

if actions after, 10U3.

iiution against contributories, lObd.

Iii'hx
17,31

>f companies under Compiiiiio3 A::,

'.3.

' register ot

,.1001.

iproper entry, kv.., 1064.

ucnibiT, 1001.

.•nibers, 1005.^

register, 100.').

iiiciilion, lOO.*).

,1 ligainst railway and similar compam.s,

impanies Clauses Acts, 1845 and 18i.b, a<

'S act ap])Ues, 1005.

iise, 1000.

1)0 entered into, 1060.

lonally linble, 1000.

ng by and against, 1007.

costs, 1007.

ion, 1007.

lends, 1008.

rit, 1008.

iinie, 1008.

„ abate by reason of change of name, 10o9.

gilts, 100i)._

•cserved, 1070.

1 when (iompauy unable to meet engagem

on for a<!cidonts, 1070.

ist comi)any, 1070.

on execution, 1071. _

ion of (luestioiis respecting, 1071.

iMt sb.nv.bol.lers, 1072.

,1' shareholders, 1072.

sliareholders, 1072.

if shaves in capital not paid up, lOi i.

Corporations, &c.—rnii/i„m,f.
mode of procedure, 107,5

-SSiic^i'SS^^^'^^'^*"^^^"'''^'^^^-
affidavit, 107j.
second application, 10 70
whore Court orders excmtion, 1076

1 -Rn .
."^""l^"i'S"nent of sliareliolder 1077

•1. Banking companies, fire " C.mpal, -'

actions for calls, 1077.
^"'"^'""^'•

Corporators and Iiundrcdors,
when privileged from arrest, M.59
trom arrest on ca. sa 89''

Costs, solicitor's bills of, l'22. " So- " ,V„//,,7,,, "
^^^^agroements with solicitor as to, 12G-Uu;

of judgment by def'iult <'G3 stl
3?''''' '"''' ""''"ff'""'^ t/w k/u:

after <;rder for judgment under o'rd. XIV oyr,
of copies of pleudin-s, 2S7 ' '"
where statement of claim unnecossarv, 288where counterclaim, 309. '

'

of amcudmouts, 31,";.

indorsement of claim for, 224.
setting off costs agahist co'sts," 783 784
when s«yfoi, may be compelled to be given, 395. See " S.ao-,,

;:SSs;^:S^ ^<^^ ^^--* client, 155 .. .,.

indorsed on writ of summons ''13

of proof of will, 483.
^l>^'it>at>o>i.'

RCosts generally,

parties entitled to,

'"
«S:;f';^t'^f

"''""'^
"' ^°"^* "^ '-'^'^> «"^-

applies to all proceedings, 672
discretion, how exercised, 073

'

between co-defendants, 074
where several defendants, 674
tlurd party, 675.

after trial with a jury, costs follow e^•ont, 675moanmg of " event," 676
ambiguity, &c., of certificate, 678

'^'^'g^^S'^J'S:
^"^"^^'"^ ''""^'y'^' -«'«' —ingof

application to the Coiu-t on appeal 680

to what actions applicable, 681
counterclaim, 682.
third party, 682.

moaning of " recovers," 682

t'"SS'::it 683"
"'"""^ '"""'"^ '"^ ''°'^*™^t -<i t»t. 683.

how obtaiunblc, G83.
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Costs generally

—

continueJ.

who may give ocrtificato, G83.

suttieieiit reason, what is, G8t.

lirocecdinfi:'* when certiticate not given or refused

judge, 085.

when plaintifl recovers sum not exceeding 50/. in con(

Ord. LXV. r. 12.. 685.

where several issues, 086.

where Count}' Courts have admiralty jurisdiction, 688.

extent of jurisdi(ttion, 088.

restriction on proceedings in superior Court, 690.

costs of executors, trustees, &c., 690,

costs under particular statutes, 690.

in actions against public officers, justices of tlio peace, &c

in actions for infringement of patents, C91.

in pauper actions, 1181.

double and treble costs, 692.

taxation of costs, 093.

former practice preserved, 693.

by whom, 093.

when to be taxed, 694.

notice of taxation, 691.

omitting to give notice, 695.

affidavit of increase, 695.

indorsements on bill, 096.

the taxation, 696.

powers of taxing officers, 696.

the certificate or allocatur, 697.

objections to taxation, 698.

by person not a party to taxation, 699.

review of taxation, 699.

fees on, 1679, 1690.

what costs allowed on taxation, "00.

taxation between party and party and solicitor and client

higher and lower scale, 701.

special allowances and general regulations, 702—710.

costs of particular proceedings, 710—719.

amounts allowable in particular cases, App. N. to R. o

719—727.
recovery of costs, 727.

payment of costs by person not a party, 728.

appeal as to, 971.

in case of appeals to House of Lords, 1011.

agreement for p.aymcnt of, in special case, 1315.

when action in district registry, 1131.

County Court scale of costs, 1705.

Counsel,
solicitor getting himself struck off roll to become, 184.

admission to roll of solicitors, 46.

exemption from intennediate examination, 64.

signature of i)lcadings by, 281.

order in whicli heard, on motions, 1381.

cour.so as to hearing, &c., at trial, 630, 642, 644.

right of speech, &c., 031.

number allowed, &c., 709.

attending summons by, 1411.

attending writ of inipiiry by, 1335.

niguatureof, to special case, 1344.

to petition of appeal, 1000.

to case for House of Lords, 1005.
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Index,

tiflcato, G83.

on, what is, 681.

1 certificate not given or refused by th.

•3 sum not exceeding 50/. in contruot-

85.

86.

[lavo admiralty jurisdiction, 688.

ion, 688.

iigs in Hupcrior Court, 690.

itoes, &c., 690.

statutes, 690.

lie officers, justices of the peace, &o., 091,

:nent of jiatonts, 691.

1.

3, 692.

ition, "00.

;y and party and solicitor and client, TOO.

0, 701.

I general regulations, 702—710.

iceedings, 710—719.

I particular cases, App. N. to R. of S. I

,

a not a party, 728.

Counsel— t(///C,'/(«ry/.

rounscl's opinion on case of pauper. &c 1 1 S2>'ow trial, for absence, &e. of, 7;j7
'

'

"^•
pn vilege of, fi,m arrest, M ,') 8
exempt from being juror, di,',.
fees to, 709j 712.

for advising and settliuir, 704
for attondanco at chambers, 704
to be vouclied by counsel's signa'turo 710authority of, 102.

o""iuu, ,io.

pre-audience and" going tlu>,nm-h the bar ymtees to counsel's clerks" 709. "^
'""•", I'iM.

(,'ounterclaiin,

iu ordinary cases, 304.
when admissible, 305.
where plaintiff misjoined, 306
form, aOO.

"
'

•

arising after action brought 307
counterclaim to counterclaim, Ml
eftect of discontinuance .'i07

of death, 307. '

equitable rights, 307.
rei)ly, 312.

wlicre third party brought in as co-defend-mf tn n. . , •

reply by tliird ].art° , 309
"* *° counterclaim, 307.

judgment, 309.
costs, 309, 676, 682.
distinction between counterclaim and set-off 310.•v.ludnig where inconvenientlv joined 310iimeudment of counterclaim 315

"='•"'"•

counterclaim arising after action! S^'J
withdrawal of counterclaim, 340 """

payment into Court to meet, 343*
diniiiiges in case of, 667.
particulars of, 381.
in inferior Courts, 1513.
setting up on a])plication under Ord. XIV 071

'uiitcnnimd. "' "
'

iif writ of execution, 811,
of notice of trial, 580.
of notice of incjuiry, 1334.

1 luity Court,

imqualified person prohibited from practisino- ;„ 0^
ro

1
o be signed by solicitor before prac s n?, „' K^ - -

wliat actions cannot be brought in
^68,'""" '"' *"•. '>

jurisdiction in ejectment, 1205, 15G7
removal of action of ejectment from 1567

wtieii Admiralty jurisdiction, 088

^tu;i;Surt,^^8?'l.^?S^,V-^ "%"t Have been brought in

mlor process from, 376
*^'""'^'' *"''^" »' execution,

tinnsfor of interpleader prnccediniys to 1 "rn
'•'•moval of causes from, 1,56'> 157T v

,'fp
appeal from, 1378, 1523. fe ''"il^ J T ^T'"''

3u
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Index.
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153

ordoriug cause to be tru;cl in a ( ..unty ( o.ut, lolS. b,

nf Actions to County Conrl".
. , , . c.„

sriky u"der County Courts Act how to bo k.vou. &c

at w1k)so cost, and fomi of
,
1530.

roliof maybcgivontooblig'ovs,
l;>.i('.

deposit may bo made in lieu ofgiv.ug se-unty, 1530.

Comity Court rules as to .security, l.).U.

action on bond, 1535.

Court may give relief, la3o.

setting aside irregular iiroceodnigs, l.).iO.

sureties liuw far liable, 1536.

liow discharged, 1537.
, ,,,,

entering .satisfaction on bond, IbM.

other matters,

on replevin bond, 1273.

County Coiu-t scale oi costs, schedule, 1 705.

County palatine. *. " J.anea^l<l
'""J

'^P'oham.

admission of solicitors to Courts of, <
•>.

writ, how directed when to be executed m, ( 08.

how writ executed there, 812.

retuni of writs in, 819.

judgments in Courts of, 807-

Court. See ''ITiffh Court of Msticrr " S,pm,H ConH of Ju

"Count!/ Court.
'^

. r, , t> ;•<

Pnnrt inferior removal of causes from. See '' Removal.

Surt-,nS'pv^ilege from arrest extends to witnesscH, &o. «

CourtsTnher Majesty'.s dominions, remitting cases to, for thei

1349.
, , ,

„,., „
Coverture. Sec ' ' Jlitsbainl and If tf:

CriminiiUnformation, title of affidavits, 450.

Criminal matters, no new trial in, 744.

when appeal lies, 973.

Criminal custody,

render in case of, li)0>).
. „ „« nnr, v., <

proceedings against prisoners in case of, 119,j. Hee

Proceedings agaimt.'"

Criminal proceedings,

staviug proceedings pending, .5/7.

excepted from the rules in Jud. Acts, 203.

action does not include, 203.

Criminating documents privileged, 501.

Criminating interrogatories, 022.

Criminating questions to witness ^'^i'.. ^40.

Crops, seizuro of, in e'ceeution 844, 819.

tiross-actions, ennsolidation ot, \-f., .i/u.

Cro.s3-examination of witness at trial, .J..

Cvo^n, iho.\Src^-ret^!kn 'If Uf'l.

Crown debts, liabihty to arrest for, 8 1.

Crown OfKce of the Queen's Bench, 20, 21.
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Index,

' CompeUbig Ji<(Iff<' «f C^mtii Court topn-form

'PnhihUion:' . .

in a County Couvt, I.VIS. S>'r " Bemmm,

/7n."

urts Act, how to ho given, &c., 1530,

mi of, 1530.

oobhgov^*, 1530.

in lieu of ^ivuij,' scou'ity, l.).30.

is to sonu'ity, 1531,

f, 1535.

u- proceedings, 1530.

le, 1530.

on honil, 1537.

L, 802.

iihility for tiiking insufficient or no snvfti,.

icheclule, 1705.

•aster," and '^Durhamy
I Courts of, 75.

to bo executed in, 798.

:here, 812.

119.

s of, 807.

f^ Tmtlce,'" "SKprciiu Court of JiKUealim;'

ause.sfrom. See *' Remoail."'

n nrrest cxtonclR to witin^ssoH, &c. nttciului;

linions, remitting cases to, for their opiniot.

iitd in/'"

d afBilavita, 450.

rial in, 741.

risonors in case of, 1195. See "Prisma

nding, 377.

s in Jud. Acts, 203.

,
203.

vilojrod, 501.

i, 522.

itness, &(., 640.

:ion, 844, 819.

a of, &<•., 370.

_

CSS at triiil, 137.

nf Rifl'ti:''

rrestfor, 8111.

8 Bench, 20, 21.

I romi side of the QueenVs Bench
ofhoers of the, 26.
proceeding., not affected bv R. of ,S (i onj
affidavits on, 4.54.

' •<-•,.().,.

Curate, .appointniout of, where sequestrntiou, 1181
;

Curator of property of convict, 1 187.
Custody of projicrty, 437.

Customs and oxci.se,

oiMoers of, exempt from being
J „rors C 1

5

actions agamst. *. « ](,.,, ".j Oftllrs.'"-

1 7.5.5

D.

lamage feasant, replevin in case of. ,?,, <> lienUvin '•

Damages, '

undertaking as to, in cases of injunction ko i \C.interrogatories as to, 518.
""", sVc, KJO.

in actions on contract, 661.
where set-otf pleaded, 661."

iu detinue, 602.
trover, 602.
replevin. 8ce " Mcplevin:''
ejectment. See " Ajcct/mif "
actions for mesne profits. Sec " j;wctme)it "

,

actions agamst justices, &e., 1043
interest, when given as, 063

wlien hmited, 665.
mirigation, 66.).

wliero a penalty, 665.
cannot exceed damages in .rtatement of claim 605when increased, 665.

i-'wim, ooj.

reduced, 000.
^vllore several defendants, 600.

several claims, issues, &e., 060
on ,1 nonsuit or veinlict for defendant, 'oo?.
iloubic and treble damages, 007
i!:images where counterclaim, 007
eonscquences of omission by jury to assess OOTproof of, on executing writ of inqnirv 330
reference to Master, and writ of ir mimr V

132G. '^''o'\Jiefe;eneetoTst:y^^S^^^^ S^^;?, ^'"^"'^t of,

assessment of, in debt on bond 128''
"'^""•"' " "^ "/

now trial ^^here excessive or too small, 735, 736

', costs of the, 626.

itli of parties,

ulioi'o action does not abate by 1026
botweeu verdict and judgment, 960, Io28

In :i::ei:°lS-"«^ - ^^'^^-dants afSnal judgment, 961.

0V2
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Tn'hr.

Dentil of pavtie8-ro/,/i''»(('.

nfter execution sued out, 81U.

"'"'of public officer of company, 1084,1080.

(,f arbitrator, 1502.

of solicitor in the cf."«e, 111. „ ,. ., i.

effect of, on clcrkslnp. ^.8. See Sohcitoi^.

"'^'\ndovsementof,onwritofsummouH,223.

staying prooeedin-s on payment ot, &c., —1,

rrocvcdiixja.'"

SmenioJ;S%."-^^'-^-'-"

SZS oMromSorse claims by creditors and as.igne.

Debtors Act, 1809,

as to arrest for debt,_^»»J.

committal under, 787.

Debtors Act, 1878.. 013.

Declaration,

a former pleadmg, 278.

instead of oath, 462.

Declaratory judgments, 325.

Deed, affidavit to an-est on,\m.

SSaSnN^lSS ^tiou'to ^t^'evidence of apology

DctWt of appearance .SV. " A^arancer

Default in dolivermg defence, Mi.

Default of pleading,

''^ ''luSS statement of claim, 226.

reply, 327.

by defendant, 328.

by other parties, 333.
,. --»

motion for judgment m default, < o<

sotting aside judgnient signed m default, 333.

Default in entering action f"' trial, oJ9.

Default, pleadings, &c. filed in, 1698.

"'^Trri^rofrttorniy 1304, .c. .. " Warrc^t of Att

Defect. &. - Inrgulavityr ond (hempecUve Utles.

Defence, the, 297.
_

time for deUvenng, 297.

how delivered, 297.

c<mtent8, 298.

traverses, 299.

not guilty by statute, 300.

further time to deliver, 300.

proceedings in default of adeuoe, 303.

withdrawing, 303.

amending, 315.

confession of defence, 322.

default in delivering dof(>nee, .528,

in



Tl

Indi'x,

far a discharge of liw bail, 1508

ler by consent, r295.

•uovit or warrant of attomoy, 1300, 1301).

bitrator's anthoiity, ICO I.

trial, 749.

r ill House of Loul:*, 1007.

.,,.
<' Altachment.'"

I'rse claims by creditors and assignees, \K^

59.

5.

,
14G9.

ir /
f'*., 846.

„ , . ,. ,

at'iou to give evidence of apology in actirtiil

in default, 767.

nt signed in default, 333.

a for trial, 599.

lied in, 1698.

1 298

ey, 1304, &c. See" Warrant of Attorney:'

it!/," ami the refpective titles.

Defeufe, tho—roiiti/iiietl.

withdi-awal of, 340.
payment into Court before, with or uftev -iii 'ut •,,>,
course of, at trial, G42. ' " ' '^^'' ''''7-

arising too late to bo pleaded, 320
ansmg after action brought, 320

'

confessing defence, 322.
Defendant, definition, 204,
Defendants,

wlio to be, 101.5.

eost.s of co-defendants, 074.
claims between, 424.

Degree. See " Additions."

; Delay. See '' Laches."

I
where month'.s notice ncces.sary after 14 'r

; Dek-ation of authority by arbitrator, 1609
p; Delivery,

'

of solicitor's bill. 6V y ' < Solicitors
' '

of pleadings and other proceedinu's 280 <;,,. // , ,

(illowanco of costs for 703 ^ '
'^'^^- '^"- '^" *"f'"i? tttlrs.

writ of, 904.
'

of property detained as lien, &c . 439
|. Demand,

'

of possession in ejectment, 1202.
on termination of tenancy, 1232
uf rent, to work a forfeiture,"! 240
inspection of document, 505
perusal and copy of a wai.ant in action against constables. &c.,

|cm«,ul, particulars of, 380. *,, « 2,,rtic»lars of Demand.^,
gemurrer, pleadings in lieu of, 324.
pleparture in pleading, 283.

ileponent, description of, &c., 469.
iDcposit,

luouoy not to be placed on, in Q B D 359
on arrest of defendant before iudffment' 1407m heu of security in County Courts, 1630 "

torcostsmcaseof inten-ogatories, 518
pepositions of witness,

before special examiner, 639.
use of at trial, 640.
may be read by either party, 641
whole must be read, 541.

|ppo.sitions before exai.dner of the CoiU't .341

Iputy.sherifJ, 32.
'

Istroyed biU of exchange, action on, 404.
Iteiition of property, order for, 437

'

Itinue,

damages in, 662.
stnj-ing proceedings in, 367.
effect of judgment in, 767

iZ^l'"^
f";; rctun. of chattels detained, 904.

^'^^::;]^^^-^^oco.,ins. against executors or administra-

actions by jiiul against, 1131
I
nilmittcd to arfcnd in ejeetmenf, 1211

mi
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Index.

Stv "Lilcrnii/iKijyk

wvit'retm'nable on, a nullity, 800.

Dignity, name of, ill writ of summons, 217.

Direction of writs, / 9 <
•

, , ,„„i„ i ana
of notice to discharge party impnn^erly arrertea, 809.

3)irection», application for, as to third party, 121.

Discharge of,

ffijfJi^ll^to^f;^S; he ought not to have been

before judginent , 1 1 92

.

on payment of debt and costs, loUJ.

after arrest under ca. sa., 895. .
^ , , , , -

n

sure i" given, on arrest of defendant before judgment, loO

judSieut, ho^v far execution is. See " KvccuUou.

jury, C52.

Discontinuance, '6'ii.

without leuvc, 338.

notice of, 338.

with leave, 338.

costs, 339.

effect, 339.

judgment, for costs, 310.

^^i^gp-Sig! until coB^ of former action paid, 311.

effect of, on counterclaim, 307.

Discovery, ., , ^

i-ules of equity prevail as regards, 6.

affidavits in, -175.

in aid of execution, 791.

interrogatories to opposite party, ovo.

of documents, 491.

time for application, 491.

postponement until trial of issue, 492

uffida%'it in support of apphcation, 492.

in what cases, 492.

against whom order will be made, 493.

security for costs by payment into Court, 4.)1.

the affidavit of dociuncnts, 496.

^^-hat documents are privilcfl. "l?/-

not ordered in penalties and forfeiture, o02.

joint possession, 502.

]U8 tertii, 503.

procS^ln^a!!^ oiiJlS. to comply wi^i order. 525.

Inspection of documents. See "Inspectwn.

inspectionof public books, oil.

inspection of real and peiv^onal property, 527.

ill case of petitions of right, 129 1

.

against third party, 422.

Discretion, appeal from, 973.

Dismissal of action for want of prosecution, o20.

"Disputes," definition of, 1102.

Dissolution, &c. of parliament, heaiiiig appeals on occasion (

^''^Smont for nonpayment of rent, when not sufficient, I

floods distrained cannot be taken ui execution, S...

Distributive issues, to bo construed distnbut.vcly, 676.

District registries, 1121.
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liahx.

lity, 800.

iuminoua, 217.

fty improperly nrrestcil, 809.

t to third party, 121.

lI, 809.
, ,

,
when he ought not to have bL'fU uvii-i.

'lt92.

and L'osts, lo03.

I. sa., 895.
,

of defendant before judgnieut, loOO.

iition in. Sev " Kvcciitioii.

).

til cost's of former aetion paid, 311.

m, 307.

\B regards, 6.

site party, olo. !Scv ^'lnh,royi(luru>r

11, 491.

il trial of issue, 492.

t of application, 492.

cr will he made, 493.

by payment into Court, 491.

cuments, 496.

re privileged, 497.

laltiea and forfeiture, 502.

)02.

faihu'e to comply with order, olo.

its. Sec "Inspvction:'

Doks, 511.

personal property, 527.

right, 1291.

22.

'73.

mt of prosecution, 32G.

ment, heaiing appeals on occasion of, lOOv

luent of rent, when not sufficient, 1212.

lot he taken in execution, 8.55.

contitrucd distributivoly, 676.

Jndix.

District Registries and proceedings therein,
formation and places where M)i

'

iippoinLnent ot registrars 14'>>"

powers and duties of registrars"' M03
power to administer oaths M21

*

same powers as Master at Chambers, 1424not to practise in registry, uoi
W'ul to bo used, 1424.
what proceedings may be taken in district rciristrv 140.

writ of summons, 2(52, 25(i, 1.120.
name of registry, 1.120
.statement of place for appearance, hmindorsement of iiddres,s,l.l')o

iipjicarance, 1.(27.

iiulgmeut in defaiUt of appearance or pleadiu- oy> , ,9-

'^''i^^S;^ ^PPHcations-Lii;; TS;!^^'
•

appeal to judge, 1428.
no Ktay unless so ordered, 1428

service and delivery of notice, 1429
certificate that no defence delivered 14'>.)

"ttice: K"' ''^ ^'^*"^* ^'^S'i^tiy- notwithstanding

by summons, 1430.
notice of address for service on removal 1 1 yoremo^•al from London to District Registn' HSopayment into Court, 1430.

*'
- ' "*

entry for trial, 598.
jiidginent, 1430.

execution and taxation of costs, 1430
fees, allowances, costs, &c., 1431, 1075.
lihng pleadings, &c., 1431.
transmission of documents to central office. 1431removal ot docmneuts from roglstrv 1431
wlK-n district registries open, &c. , 1 9

1

Dis nets, direction and execution of writs in, 798
Cistnng-as juratorcs, abolished, CO-'
-ytmgn>i against slicriff for not selling goods, .^oc 867Mringas vicccomitem, 865, 867.

fe"""»> "-^i--. SO/.

Jistringas, proceedings in lieu of", 924 1698
Bmfiional Courts, 15. >

^<-.

how constituted, 15.
what business tran.sacted in, 10, 180, 1378

".. appeal to, 970.
'

rDivision.s of tlie Higli Court, 9.
assigmnent of action to, ' 2 1 7

.

Divorce,

former jurisdiction of Court for, 9.
now part of High Court, 4.

business assigned to Divorce Division 11

Z:i^'' '^''''''''' '""''^'^'^ f'-°- rules in J. Acts. 203.

ictimi hj marrietl women after, 1149
'-ttect of judicial separation, 115]

8oc£; jlC^trSo^
'''"'"''' ='"^^' ^--tionbyhcr husband, 1100.

175a
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Index.

I

i I

iJocmu'iits,
lilciuliiig .ortonts ot, 2S«.

orderiug proaiicti.iu ot, Mi-

in oi-au- 1.. bo ^tampod ol3
. ;,

.impelling ais..>>vci-y "f.
19V.,r,

the .mdiivit of aociunents IJl).

iu!:pe..tiou of, .-.05. ,y<-V«.i;r.^....

notice to i.limt, li'J.
.

uolicotopmlucuattm, 184.

wlicu necessary, 481.

when not, 485. _

posHCSsion of ongmal, IhO.

fonn, 487_
service, 157 „
consciueiiees et want of ,

489.

micecdings at vnn\ after, 4»J.

productk:^ of
,

'before special exanauer, &c., oo7.

^
at trial, 6Go.

vnmnval of, from registry, 1431.

eompdiug delivery up of , by Hobmtor, 1.0.

interrogatories as t(), "lo-

costs of copies of (23.

^""•^reakiug open of, to execute .rits of execution generally,

to trxeuute habere facias, U-i<

Double and treble costs,

repeal of statutes as to, 692.

indemnity for coats instcad^ot, 6Jz.

Double and treble damage-. 06/

.

Dower, action of, how^con. neuccd, 215.

Drafts. Sir " C'o;;i(.v. „,,„

DrawiD" pleadings, .V-c., charges for. r 22.

Si-S- pleadings, allowance of^ costs for, .0..

^"l^fef^'iSSi^^^-t of Pleas at, to High Cou

fees of sheriffs, &c. in, 37.

"Dwell," cases explanatory ot woul, -od.

E.

Easter, days at, reckoning of, 1434.

Easter sittings, 189.

Easter vacation, 192.

Ejectment,

I. In onlinanj cases, 1201.

"^*^;^itoSwiZt action, 120K

"ctuth" proper mode for recovering possess.

enuivalont to ancient entry, 120 1.
cqunaiLiii.

,;-. ,,p,,o«savv before ai

when actual eulrv 01 notnt. utt.

notice to quit, 1202.

determination of tenancy >.t
^^'^ ]•

1203.

disclaimer of landlord's title, 1203.
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Index.

)07.

(od, 513.

491. S/r " 2)wuirc;/.

ts, I'JG.
^^

/mk.i
1701

1, 484.

Ill, IHO.

ntof, 489.

1 after, 489.

locial o.xanuuer, &c., 0J(.

5G5.

i-V, 1431.

of, by Holicitor, liO.

18.

:ecutc writ, of cxccutiou geucrally, 811

facias, 1227.

, 692.

,tcad of, 692.

<. (367.

neucctl, 215.

tiarges for, 722. _

inco- of costs for, (0'..

fof Court of Picas at, to Uigh Court, 4.

,
37.

ry of word, 253.

E.

gof, 1434.

201.

tion, 1201. .

or without action, 1201.
.

,ropcr mode fo7- rocovenng possession, 120i.

to ancient entry, 1201.

1 eulrv or notice n«o«wvvy before action, V.K\

lit, 1202.

on of tenancy at will, 1203.

:,f landlord':* title, 1203.

Ejectment— «///^w/(f.,/.

I. In ovdiiian/ cMr«—poutiniiod
nature of the action,

by mortpj,'(ivN, I20y,
'Statute of LiniitatiouN, 1203
whero County Court bus juriHdiction I -JOSbow action eoiunKuccd, 1200

""^""•"""' '-^"5.

.lomder of causes of action, T'OT
Mcrvice of writ, 1208

*
'

in case of bankruptcy 1211
on liolders of cluipcl, 1212.

"

on corporations, -r.^tt, i (),,()'

cburitablL' inNtitutiouH" 1'>1'>

free scliool, 1212.
" "'

road coinniisMionerH, 121'>
in case of vacant pos.sosMion, ^212

V 'cant pos.se.N.sion, what. 1212
tenant to g, ve notice of ejoetineiit to laudloi'.l i > . j
appearance, 1213.

'>- 'o laucuoiii, 1213.

by defendant, 1213,
by landlord or por«on not naiucd in writ 1 2 ncases before C. L. P. Act, 1802 1214order to appear as landlord, 1215

.'ippearancoaNiandloi.l,
i')i,j

.

'™itn'g defence to part of land .laimed I'^f,judgnient in default of appn.ranc, 20"' ^^•'•

affidavit ot service of writ 1 M ()

setting aside judgment by default 121spleadings, 1219.
.' '" """r, uis.

judgment in default of defence. 1 2'>()
particulars, 1220.
staying proceodiiig,s, 1221.

nntU costs of former uc'tion paid 1
>•

1

whore several actions brouirfit 12)^
'

where title determines, 1223 '

on forfeiture, 1238,
for non-payment of rent, 1>.1

",on application of niortgauor l').|7

'

discovery inspection and inte?rogatorie^ P23receiver, 1224.
e'»''0»»i.», i.a,

proceedings to trial—tho trial. 1"'.|
.judgment, 1225. .

—i-

co^ts, 1226.
effect of judgment, 122(1.
after death of party, l''>(j

execution, 1220.
writ of ijo.sse88ion, 1227.

how executed, 1227.
sheriff's poundage on, 1229

attornment in lieu of, 1229
entry without habere faolas, l'))o
nil judgment of inferior Court 'l2'>9

appeal, 1230. '
"^'

restitution, 1229.
liow enforced, 123(i,
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Ejt'ctmeiit

—

KiiilinMil. ... I

II. Ri'covi'nt (if fjimcKtiwi /','/ lidiilhiiil uii Itrniiiiidtun oj Uiitiiivi/ Oi

/lull of ttfin or iiotiir lo quit, 12;iO.

proceeciinirs iiiidor Ord. XIV., 1230.

iimler C. I. R Act, 18,V2, s. 213. .1231.

when Mtiituto iippliui', 1232.

demand of jjOstit'SMiou, 1232.

writ and notico, 1233.

iippcimiiice, 1213.

Iniil, 1233.

judf,'nieul for not putting in biiii, 1234.

trial, 1235.

when no Ktay of execution, 123").

laudlord'.s rif^lits not prejudiced, 1236.

Ill 111/ landlord for breinh of covciidiit iimhr riyht of rv-eii/nj or,

'

/o which ('oHVii/'iiinii;/ Ac/, 1881, ncc/. U, ((pplics, 123G

general observations, 1236.

Ktiitutoiy restrictions on rifj:ht of re-entry, &c., 1237.

relief n^ninst forfeiture, 1238.

IV. Ill/ hmdlord on forfeiture by mn-payincnl of rent, 1240.

where there |s a sufficient distre.•^s upon the premises,_ i:

^vhero there is not a sufficient distress upon the promise

statute as to, 1242.

search for distress, 1243.

WTit and .service of, 1243.

judgment by default, 1244.

appearance and subsequent proceedings, 1244.

staying proceedings before trial on payment of

costs, 1245.

relief against forfeiture under ('. L, P. Act, 1860.

proceedings fur relief, 1240.

V. EjcdiiHiit by inor/yngce, 1247.

VI. Actionfoi mesne profits, 1249.
_ .. - q

Ejectment, appi .Is from County Courts in actions ot, b>28.

order for triiil in superior Court of action commenced i:

Court, 1507.

Ejectment, consolidating actions of, 408.

new trial in, 744.

Election petitions, proceeding relating to, 16.

Election petition affidavits, 4 :.).
, ,,.,

Elections, candidates, &c. at, not privileged trom arrest, 14o7.

Elegit, 873. See '' ExecHtion."

Elisors,
,

direction of writs ti.>, 797.

direction of nttaclmient to, 'J51.

foi-mcr award of venire where sheriff a party, 002.

Elongata, return of, &c., in replevin, 126.).
_

Ely, Isle of, direction of writ to be executed ui, 1 9<

.

"Embarrassing," meaning as applied to pleadings, 318.

Enlarged ndes, 1389.

Enlarging time,

for taking a proceeding, 1432.

for return of writ of execution, 817.

for .showing cause against rule nisi, 1389.

for making award, 1611, 1617.

Enquiry, writ of . /S-^ -'Inquiry, Writ vj.

Eiii'olriieru,

of documents, 1446.

of solicitors, 76. ,.,•,»»
of articles of clerkship, •)!. .V" " Mu-itors.
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Ih(U:i:

I /iiii'l/uiii un lii'iiiDKtdoii uj' Uiiiimi/ by cxpim

r to qnil, 12;iO.

rd. XIV., 1230.

Act, 1852, ». 213.. 1231.

:c applies", 1232.

poswesMion, 1232.

itico, 1233.

,
1213.

or not putting in bail, 1231.

10 Htiiy of execution, 12."!.").

.•if^lits not prejudiced, 12.'i6.

if covfiifoi/ Kiidcr rif/lit of fc-enlnj or foif''i^',

'iiiO Act, 1881, Kcci. U, upplks, 123G.

1, 1230.

8 on rifj:ht of re-entiy, &c., 1237.

ure, 1238.
)•(' 'mj non-jxiyment of rent, 1240.

iicient distrcsH upon the pl•elnise^^, 1240.

sufliciunt distress upon the promises, 1212,

242.

esH, 1243.

c of, 1243.

-fault, 1244.

, Kubsequent proceedings, 1244.

[lings before trial on piiyment of rent ai,i

jrfeiture under (\ L. R Act, 18GO,.121o,

s for relief, 1240.

, 1247.

s, 1249.

inty Courts in actions of, 1.V28.

i-ior Ciiiu-t of action commenced m Cuimijj

tions of, 408.

g> relating to, 16.

, not privileged from arrest, 1457.

Knioliueut Office, 20, 21.

Entry of the cause for trial
at bar, ,J87.

'

at Nisi Prills, 50S.
fee to be paid ou, 000.
withdrawal after entry, 3.|o.

Entry of the judgment at trial, Oo.i.
o satisfacti.ai, 779. See ^^

Satisj}>,t,o,i "
of suggestions, &c. iu debt or bond 1297im lands. See " FJec/wo,/." '

•^'-

Kjuitable,

defence, &c. may Ije set up in any divisi,,,, ann.taj- of proceedings on eqi^ltable g-rZids 360
Ecjuity,

conflict with tlie common law >01
and law to bo concurrently administered Irules of, where to prevail^hen in S^t'^iUi law, ,,, 201

Lijuity, CWt of. Sec " CUweru."
tonncr jurisdiction of, 6.

Equity of redemption,
sheriff cannot sell under ti. fa 848
not extendible under an elegit,' 878.'

Erasure,

in affidavit, 465, 474.
in jurat, 465.

Enw from inferior Coui'ts. Scr ' .,,.-.
Eseape,

"<^ "J ^-''"se.^from inferior Co,n(

from custody under m-ii , . , .^ccution 890no action against sheriff for esc^ipe froin prison 808from special bailiff, 898.
pnson, 8J8.

from custody under oi-der to airest, 1505.
••Event," costs to foUo^^ meaning of, 076, 1631.
Eviction of tenant by ole^rit, 886.

Evidence generally, 451.
at trial given' viva voce, &e. 45''
wlien taken by affidavit, 452.
reading of evidence in another cause, 452
oihce copies, 452.

'

use in proceedings subsequent to trial, 452.
Evidence, moans of, &c.,

obtaining admission of documents before trial 479notice to produce documents 485
° "'"', *k'.

examination of witnesses before trial. 533
entries in bankers' books, 531

ot ^nhu-sses, &c. before special examiner, 533.before examiner of the Court, 642
out of the jurisdiction on commission, 545on request m heu of commission, 554on mandamus, 555

"rS'^t^^Il^C'^r''- *-^^' -hen resident within the juris-

n-^me under a commission, when resident out of the jurisdiction.

1763

.sv, " SoHcitom.^
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Jndi.i',

:i-l

Queen's aonm.i..u8
"l>'''';jf -;;•';; .^^^^, the jurisdiction, 5(

compellinf.' uttencanee ..t ^ ^^hch wUU u t

^ ^^^ ^^ ^^^^^

compelling attendinu-o i)f witnosscs wnon

Evidence,
. y.

effect of particulars on, 3H0.
, --

when taken by affidavit by cons.. > ,
6

< 1
. . j,^,.^^

examination of witnesses at trial, &( .,
0.ii.

proSion of. on l>-vinK of n.otio.M.r s.nnm.o. 138^

improper admission ot, CIS, ,,iO. 6<'' ^^««

new trial where fresl. '•v''!';'!';.';
't/"

,
-g g,, u Sondtors:'

in an action by solicit.ir .a' his bul,
"'^^;

,,f
", 285 1336.

upon executhig a writ of muuiry, g'eneialU, l-!8o,

in action on bond, 1283. .... i nsi
(n matters pending' before foreign tnbnnal, 13ol.

summing up^ at trial, GU

.

nllowaiice of costs for. iO.).
. t, , na\

on appeal, how brought before the Court, &c., 98o.

in actions by cmupanies, 10.)7.

Examination.
,

• ,m 71

of solicitors bctoreadniission,
''V-^^' , .

^^ t^,ke it out
before renewal of eertihcate, attei neglect 10 laii

" Soliviiors."
,,

of witnesses. Sir " miiusx.

fees on. 1C71-

pro iiitcirssc suo, 912.

'i J2£ S«ing to make - "flWavi^;-^,
., ^^^,

of parties to suit for purpose- of discov eiy, &o.

Examiners, special. .SV<'
<

'
Sprcial

-'^''•""i'";''>„„,,. ,

,

i!.xamme
.
^i^_^^^_

,svr "ii•,Mmi«fMo/</"'C•o«''•

Examiners of the Court. 20.

examination before, f)U.

appointment of examiners, A:c., 04 J.

distribution of examinations, *:c., oi-^.

depositions, &e., ')44.

fees, 544. •

Exceptions,
from R. of S. C, 203.

Excessive damages^

new trial for, 736.

Exchetnier. „ ^, . c ^

former jurisdiction of Court of. 7 .

Exol,«l«..- Clmmbor, j.nMidta of, vciod » Court ot Api«

Excise ofUccrs, 1048.

^''*'mS for postponing execution, CH

,

when appeal stays, 'JH I

.



«;.

Iu<h.i

•,„„„a,,mus, when resident in luaia, ov th,

wUnoniH within the jurisdiction, 560

witnesseH when in Scotland or Ireland, o,0,

s at tri..l, &.., Oil. 'Sec ^'Tnalal .^^.

!• of motion or sununons, 1380.

48, 7;iO. Her '^Xew Trial.

(Iciici-, 741. ,,

'„r his bill, 15G. *''''6"''"'^'*-

inquiry, ^•eucrally, 1285, 1336.

0 foreign tribunal, 1351.

1.

bi'l'oro the Coiu-t, &c., 985.

1057.

il.tcv Act lis to, 1166.

tU' tiikinnr insufficient sureties, 127J.

£;;e,'ii^v'ne^loct to t.ike it out, 85. ,.\

ial<c iin ailiduvit, 474. ,,

,!p„sc of discoveiy, &c. .^ee-l»^covcnj.

Court of, 7.

Court of Justice, 4.
. ,. . e u\

itfucd to, and ex.^lusivc jurisdiction of, 10.

,V(J,u.cn's Hencli Division, 11.

uc side of, excepted from rules, 203.

Bdiction of, vested iii Court of Appeal, 068.

f'ich pHi-tlcnlai

I7(5o

see thr

'91.

793.

-mrnt and piwcipc, 790.

Execution generally. As to execution in
respective titles thrmtghmit the Index

by^.-hat writs, ... and by and against wliom judgment onforcnd
when to bo issued, 789.

staying execution, 790.

execution for defendant, 792.
by and against per.son.s not parties
by what .solicitor, 793.

'

several writs, succession of, &e 7
issuing execution, production of i

torm of the WTit, 706.
du-eotion of, 797.
teste of, 799.
return day of, 800.
indorsements on, in general, 800.

how long writ in force, renewal of same, 803from what time ,t binds defendant's propeitv 801registration of writ.s, 806.
P'<'ptny, m 1

.

delivery of Avrit to bo executed, 807
by wlioin executed, wlicn directed to the «1,n,.;fi! c

bailiff appointed, by, &c., 807 ' '' '''''™»* ^'^^

when, wliero, and how exec'uted when so directed 809attachment for interfering with sheriflf 81;5
rotimi of wits, in wliat cases, and how enforcvl si -

tlie return itself, amendment if, &c 818
' "

iittachment for not returning, &e 8'''>
"

ooundage and expenses of execution "&c 8" Jhow^far a discharge of judgment and ^vm^Hly

irvcguhu- execution, &c., 830.
aiuendment of wit and indorsements SO,'^ 8t?
restitution, 831. '

'
'''•

fraudulent execution, 83t,
Bv fieri facias,

'wliat, 836.

form "sVg"'"''''
'""^ ^^ '""" *" '"^ ""^'^ °"*' ^^''•

liow sued out and indorsed, 837.
dchveryof, to sheriff, &c., 806."
by wliom, when, where, and liow executed. 837
pa)nueiit of rent and taxes on soiziu-e under 841what sort of property may be taken, and how di;posed of 84^whose property may be taken, 850

"isposea of, 845

goods of third persons, 851; husband and wife, 85>> • of tn«fof8.j3; of partners, 8,33; of bankrunts KV-;. Vi '
"'.testator,

wound u,.. 85.5: of «nU-iv.s,.: li-'iJ^'L^^'^-/!* eompanies being

for amount levied,

wound up, 85.5; of surviving letWknts 855- TPT''^ ¥"*='
clirgymen, &c., 855.

icicnuants, 8j,j , of ambassadors,
,>ul^. jl !.•(-•>.. i» ...1 It r * •

ht, i-c, 850
;

guoils distrained, 8.,o
; in possession of receiver S".-,

.nor gaged, 857; fraudulentlv assigned sao
several writs, priority of, \-,!., 860.

'

from wliat time it binds ilefendant's property 804when and liow returned, 863
"^

'

venditioni exponas and distringas vice eomitcni 86.5
iilias or plunea writs kv, 8()l^

>-ui, ou.j.

what other kinds of execution mav i.ssne after fi f.hew far u diseliarge of ju;lgment,'8U!).
8C8,
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Execution generally

—

coiituiiml.

remedy for amount levied, 869.

irrepiUar execution, 830.

nmcudmcnt of, 833.

restitution, 831, 871.

By elegit,

what, and wliat property it affects, 873,

changes produced by 1 it 2 Vict. c. 10. ,876.

property which cannot be extended, 877.

effect of bfin1n'U]it(.'v of debtor, 882,

form of, 882.

when to be sued out, 882.

how sued out and indorsed, 883.

registration of writs, 880.

when, where, and how executed, 883.

when and how returned, 884.

setting aside or impugning inquisition, 88.j.

poundage and expenses, 829.

what writs may issue after it, 885.

how the execution creditor sliall obtain possession, 886.

how the debtor shall recover back his land, 887.

selling land when judgment entered up since the 29th July
888.

By levari facias, 601.

sheriffs' poundage on, &c., 830.

By capias ad satisfaciendum,

"what it is, 889.

against whom and when it lies, 889.

form of, 892.

when to be sued out, 893.

liow sued out and indorsed, 893.

deliveiy of the writ to slieriff to be executed, 807.

by whom, when, where, and how executed, 893.

discharge from custody, after arrest, 895.

escape, 896.

rescue, 899.

when and how returned, 899.

poundage and expenses, 829.

what writs may issue after it, alios and pluries writs, &c,. 90(1

execution of the writ how far a discharge of debt, 900.

irregular ca. sa., 830.

Order of committal, 787.

By writ of deliverj-, for recoveiy of property other than land, 9(

of specific goods, 905.

By writ of sequestration, 907.

By appointment of a receiver, 914.

Charging stock or shares and proceedings in lieu of distringas, £

charging stock, &c., 919.

proceedings in lieu of distringas, 924.

Attachment of debts, 927.

In actions of mandamus and where injunction claimed. See

(Idiiim" and " Jiijii/wtioiis,"

Leave to issue execution,

in general, when necessary, &c., 955.

when six years have elapsed since judgment, &'o., 956,

on change of pai'ties, 959.

by deatli, 959.

by marriage, 961.

on bankruptcy, 962.
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:'cutod, 8S3.

84.

riling inquisition, 88').

29.

• it, 885.
' shall obtain possession, 886.

er back his land, 887.

}nt entered up since the 29th July, 18C4,

•eiy of pi'operty other than land, 90 1

.

,' 914.

proceedings in lieu of distringas, 919,

ingas, 924.

i whore injunction claimed. Set "Mm-

Execution, leave to iHnuc—roi/iimed
where husband entitled or liable for wife, 1160

for or against persons not parties, 793.
After appeal, 992.
When action in district registry 1430

'"^"fenTS ''J:''^t^^T
i'^-'o^ Court, for the purpose of

Execution in particular eases. See the resjmive Htks of Froeee<Uras &,

'"plSi^iSrfi^r^^' l'--^-^« by and ngaLst,
''"•''' ''^

limitation of actions, 1112.
parties to actions, 1113.
i^taying proceedings until probate, 1 1 14 1 1 1 fi
process, an'ost, .^-c., 1001.

'

affidavit to hoL, o bail by, HGO
writ of.- ;. .ns, 1114.
jornde:

. ns, 1115.

''"'Il^u.ity i£':o:unir'''''
proceedings, 1115.

"ItTS; 11 it"^"^^'''-^*^-
^'^^-« -tion, 1116.

power to compound debts, 1117.
continuing actions commenced by testator. 1026 10'?2liroceedings against, 1118.

"""i-"', luzu, ludj.

limitation of actions, 1118.
actions for torts, 1118.
parties to action, 1119.
writ of summons, 1119.
staying proceedings after jud.grnent or order for administration,

transfer of action after acbninistration order 1121.ludgmentm default of appearance, 112
statemontof claim, 1122. • *'•

defence and subsequent proceedinc-s 11'"'

executor's right to prefer a creditor, 1123

jur^o^:f,iur^''^''''' ^''^' ''"'' ^^^•^-

in general, 1124.
on plea of judgments outstandino- 1104
inactions suggesting devastavit,"! 124"

'

against executor as assignee 1125
of assets quaiido, i!cc., 1125.'
costs, 1125.

execution, devastavit, &c., 1126.
form of execution, 1127

|i^...,to.annsx;r^ffss::r^^"""'^"' ^^•' ^^^^^
I Iiayniciit out of Court to, 359

'

'xocuting wvitof execution on judgment obtaine.1 against i..i,,^,

..^ods of testator cannot be taken in execution for pei-sonal debt of^

# ^Pi
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Executors ami adiuiiiiftiiitors, oilier poiiitH iih io—cdidinKcd.

olitainiufjf leave to issue exeeution iigiiiiist, on judgment »g

tator, '&c., SCO.

traiisfeirins action aj^ainst, to Chancery Division, after ord

nunistratiun of assets, 1121.

privilege from arrest before judgment, 1459.

second arrest by, 11G3.

eft'ect of submission to arbitration by, ITiOl.

Exhibits. Sec ''Affidavits:'

title to, 157.

certificate on, &0., 462.

copies of, 471.

to be annexed, &c., 475.

charges for, 727.

"Existing," definition, 204.

Eioncretm- to discharge bail, entry of, 1509.

Expenses of execution, 824. S<r " Kariitiou:'

Extension of time, ] 432.

Extent. See ''Execution:''

Extortion,

by officers of Court, 30.

by sheriff, &c., 828.

Extra,
costs, 432.

expenses of execution, 824.

Fact, trial of questions of, without pleadings, 1317.

False imprisonment,
excosnivo damages in actions for, 735.

justification under writ, in action for, 832.

False plea,

by executor, &c., 1125.

by heir, &c., 1129.

False representation. See "Fraud:'

False retui-n, action against sheriff for, 820.

False swearing. See " rerjui-i/:'

Fast day,

when reckoned in proceedings, 1434.

Fees,

in the Courts and offices, 29, 200, 1071.

of examinations before examiners of the Court, 544.

on entry of action for trial, GOO.

of conveyancing counsel, accountiints, Bcicntific porsoUH, i

on filing satisfaction piece, 780 (d).

on entering appeal, ice, 982.

in district registries, 1431.

of counsel, 709.

of counsel's clerks, 709.

on filing special case, 134G.

for drawing up order, 1414.
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IS, OtlU'V poilltM IIH til COIl/illKcd.

execution iigiiiiist, (in juclKiin'tit ngainNt t(^

nst, to Chuncory Division, after order for ol

1121.

Fore judgment, 1159.

rbitratiou by, 1591.

Fees

—

con/,

f offlciai

Index

wed.
17()9

referees, 1584.

1, entiy of, 1609.

Sve " Kircxfion.'

324.

without pleadings, 1317.

ctions for, 735.

;, in notion for, 83'J.

'Fraud:'

t sheriff for, 820.

iV/'//."

cedings, 1431.

PS, 29, 200, 1C7I.

! examiners of the Court, C44.

trial, COO.

el, acoountants, Hcicntifit! porsoun, &o., 'Oil

iece, 780 (d).

!., 982.

4.31.

).

1346.

1414.

c( sec,

of sheriff, 1701
table of, 1072

Fien facias, in particu]ar cases s,o th. . .
Iff-

, ^

'^" '^'^ '•«^«'»''' titles throughout the

|is::i:iro^s^-3ticis,n7o. *.«c..,,.,.,.

pleading's, 280.
statement of claim, 289
aftdavits generally 471
taking- aiJidavits otf file '179
cognovit, 1304, 1314 '

warrant of attorney, I314

wSlofsSSS,'''^"''"''*^'^'^'^'''^'^-

£t:t7^^^-^-".^59«-
^Filingdoouments generally, 1446 169S:h mg documents in district reo-istrvi% 7

^"l£^-t£:a-^!?n-0«iee,21.

g>u-cs,s„le,&c.of,uiiderfi:fa.,848.

meaning of, 704.
number of, to be marked on ofKge copies 144 ,foreign attachment, 934. ^ '

""'

%eigu corporations, security for costs from 397'ircigu country, '
'^'^'•

swearing affidavits in, 407
arrest liere, after arrest in, 1467

oroig,, Court, remif tine, cases f„.fL„ ,

oroigu goveiranent, order for dicovor^^'""""
°^' ^^^'^

oreign judgment roferm,Po f
'^'''™^ery against, 494.

ter""^' "''"^^^^ "^ -""- pending before, 1351.
bail being, 1501.
seciirity for costs from, 397 982
affidavit by, 464

'

I
statutory restrictions on, 1237.

|r,A,i',_yor,. ir.
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Foricit\irc—coiitinuci/.

relief against, 1238.

for non-payment of rent, 1240.

relief against forfeiture, 1243. See "Ejectment.^'

Forms include "rules," 203.

"Forthwith," meaning of the word, 1435.

Fraction of day, when noticed, 1436.

Franchise, or Uberty, writ how directed and executed within, 798.
Fraud,

in procuring admission as solicitor, 75.

of solicitor, when Court will punish him for, 1 76.

must be pleaded, 286.

setting aside warrant of attorney for, 1311.

new trial on verdict obtamed by, 738.
arrest got rid of by, no bar to second arrest for same cause of a

1462.

Frauds, Statute of. See •' SMtidfi of Ffauds.'"
Frecbench, action for, how commenced, 215.
Freehold,

execution against, by elegit, 873.

when judgment binds, 879.

Friendly societies, actions by and against, 1099.
"From," meaning of the word, 1435.
Further maintenance of the action, plea to the, 320.
Further time to plead, 300.

summons for, when stay of proceedings, 301.

time given, &c., 301.

a.

Gaming, warrant of attorney for, set aside, 1311.
Gaol, execution of writ in, 812.
Gaoler, direction of yrriU to, 1186.
Garnishee, 927. See " Altoefiiiwiit o/Debts.^'
Garnishee order nisi, postponed to charging orders, 169.
Gazette (London), to be evidence, 1166.
General issue,

by statute, oOO.

in actions against justices, 1042.
against constables, 1046.

against revenue officers, 1048.
clauses in local acts giving, repealed, 1049.

General verdict, 355.

the like, subject to a special case, 359.

Glebe land not extendible, 877.
Good faith,

staying proceedings whore action against, 374.
execution against, when set aside, (fee, 830.
proceedings against, not an in-egularity, 445.

Good Friday,
when reckoned in proceedings, 1434.

Good jury, order for, on wi'it of inquiry, ' 333.
Goods, execution for return of goods detained, 905.
Goods, elegit not to extend to, 874.
Growing crops,

sale, &c. of, under fi. fa., 849.

liability of, to distress notwithstanding, 844.
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vonl, 1435.

1436.

directed and executed within, 798.

omey for, 1311.

:d by, 738.

to second an-est foi- same cause of action.

proceedings, 301.

lotwithstanding, 844.

Ouaiantco for cnxiu r,t D„r -i

uiinneiiJ, tite " Sfamii."

H.

i...bca.s corpora juratormn, aboli.sl,ed f,09Habeas corpus cum CauNn ."
, ' ^•

See -Hmova/P '"""' *" '"'^-^•'
'^ cause from inferior Court 1555

Habeas corpus ad Satisfaciendum,

form of, how issued, Uge
Habeas corpus tul Testificandum. 567direction of, 507.

"h"o,.

Habere facias possessionem 1007
poundage on execution, of" ]V.,y

|i^.^^^^X^^?T^^^-^ trial, C^
Hcmug in Supreme Coiut, fee oa, KS2.

habilityof, 1128.
writ of siunmons, 1128
statement of claim, 1128
defence, II 29.

consequence of false plea 1120

repirn3?.''"""'""'^°"^^"''^'^^2':
jud-mcnt in general, 1130

o..c£:,']:f^i''"^'^-'^^^<^ioro action, im.

pnvilegedtnSSK^^^^^
f Hifli Court of Justice

jmisdiction, 3.

extent, 4.

not vested, 6.

.
how exercised, 5.

judges of, 13.
sittings of, 189.

£S^f^"^^^-^'--cuit,197.

tt2Sm°L'e"2"'^- ""^r^'^*
'^---- of, 9.

applications to,T378 ™'°" '° '^'^"^^"^'•' ^^ 1-

jHdarr sittings, 180.

HS,s2T'''^-'*'-°^fe'°-^'^«J'^tt„,856.

[H^lWa^Prison, Queen's prison, 1185.

0X2
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Horn- of tlio liny for .service of proceedings, 1436.

House of Lortls, apjjcal to, 995. Siv " Appeal tu House of Lords."

Housekeeper,
(IH +o bnil being, 1198.

ivli' n juror must bo, G13.

Houses of Parliament. Sec '^Members of FarHdmeiif," "Peers."

Hundredurs,
actions against, under stat. 7 ^' 8 Geo. i, e. 31, &c., and procc

thereon, 110'^.

service of writ of summons in, ^35.
when privileged from arrest, 1459.

Husband and wife. .SVr " Married If'onun."
retainer of solicitoi- by wife so as to bind husband, 101.
solicitor's authority to continue action, c&c, "'-.ure feme sole ]

pending suit, 104.

warrant of attorney by or to feme sole who mames before iud
1309.

warrant of iittomey by or to feme covert, 1313.
obtaining leave to issue execution upon man-iage of feme sole p

or defendant, 961, 962.
vnie of party to suit a competent witness except in certain case
how far arbitrator's authority revoked by marriage, 1G05.

effect of mnn-iage pending suit, 1025.
after judgment, 961,
execution, 961.

Actions by,

when to sue jointly, 1158.
joinder of claims, 405, 1158.
other proceedings, 1158.
Married Women's Property Act, 1882 .. 1 147.
Divorce Acts, 1149.

order for protection of wife's property, 1 149.
effect of judicial separation, 1161.

Actions against jointly,

service of writ, 1159.
in respect of ante-nuptial liabilities of wife, 1159.
extent of husband'.-, liability, 1159.

ceases on wife's dent ii, 1160.
execution by or against husband on judgment given agains

questions between husband and wife as to property undci
ried Women's Property Act, 1160.

joinder of claims, 405.
service on, 234.

execution, 852, 877, 910.
costs, 1158.

effect of marriage pending suit, 1023.
after judgment, 961.

payment out of Court to women who marry before paymeni
358.

See also "Married Women."

.Husbandry contracts, execution iu case of, 849.
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^lembers of FarlidiHCiif,'^ "Peers."

. 7 ($• 8 Geo. i, c. 31, &c., auJ proceediii;

ritd ll'oiiuii."

.> so US to bind husband, 101.

itinue action, &c., ".'..ure feme sole maniis

to feme sole who marrien before judgnan!,

to feme covert, 1313.

;cution ujpon mamage of feme sole plaiutitt

petont witness except in certain cases, G3l,

:-ity revoked by marriage, 1G05.
ding suit, 1025.

61.

tial liabilities of wife, 1159.
ibility, 1159.
-ath, 1160.

t husband on judgment given against witV,

band and wife as to property under Mar-

irtyAct, 1160.

women who many before pajTuent, io„

in case of, 849.

L om sonans, sufficient in writ of capias, if name was 1478Idiots or lunatics, proceedings by ami against,
cannot appear by solicitor, 99
actions by and against, 1141. See " Uimuml Mind "

Illc^ir^^lt^iir
^^"*"^"^ '-'''"' *^"-^ '^ l-^t!cf^2f 1.

warrant of attorney t.j swnin., sot aside, 1311.illegahty should bo specially pleaded, 283.
illiterate person, aftidavit bv, 457.
Illness,

excuse for not takuig defendant to prison, 894
of principal, no ex.;nse for bail not rcndcrin- him, 1509of witness, excuse for not obeying a subpceim 569examining before trial, where wihiess ill, 533
ot juryman, 653.

'

of solicitor when a ground for putting off trial, 595" immediately," meaning of the word, 1436
Impartial trial,

award as to jury, to secure, 602.
cliangc of venue in order to have, 589

Iiniirisonmcnt for debt,
before judgment, 1449.
after judgment, 899.

•Incidental expenses," moaning of in judge's order, 826.Incompetency ot witness, 632.
Incorporated Law Society,

meaning, powers, &c., 42.
regulations respettting examinations, 64

Memnity, proceedings bydofendant claiming, 416. See " T/iird Pavl,, "
Imlemmty bond to sheriff, 841.

J-nua rmiy.

fmlia,

examination of witnesses in, 555.
affidavits sworn in, 465.

Indorsement,

of address on proceedings, 1443.
on WTit of simimons. See ' 'Summon.^, Writ of '

'

on bill loft for taxation, 696.
on order to arrest, 1480.
on writs of execution genorallv, 800
on fi. fa., 837.

on ca. sa., 893.

on notice of action, 212.
on order of Court, 1390.

Industrial societies, actions by and against, 1103
Infant,

cannot appear by solicitor, 99.
warrant of attorney by, 1312.
custody and education of, 1133.
privilege from being held to bail, 1460.

Infants, actions by,
cannot sue in person or by solicitor, 1133
may alio by next friend, i 133.

who may act, 1133.
appointment and consent of, 1134.
substitution of, 1134.
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Infants, actions hy—rontinned,
removal, 1131.

seourity for costs, 400, 1135.

title of notion, 1135.

power of next friend, 1135,

pleadings, 1135.

discovery, 493, 1135.

admission ,
onsents, appeal, 1136.

costs, 113lJ.

order for investment of money recovered, 1 130.

infant coniing of age, 437.

Infants, actions ii ruinst,

wi'it of summons, 1137.

service of proc(,udings, 234, 1137.

default of appearauoo by infant defendant, 1137.

guardian ad litem, 1138.

consequences of not defending by, 1139.

statement of claim, &c., 1139.

compromise, 1140.

warrant of attorney, &c., 1140.

service of notice of judgment, 1140.

costs, 1140.

execution, 878, 1140.

Inferior Courts,

application of the Judicature Acts, &c. to, 1512.

jiowor to cc.ifcr jurisdiction on, 1512.

power of, to grant relief and gi\'e effect to defences nnd
claims, 1512.

jurisdiction with respect to counter-claims, 1513.

rules of law applicable to inferior Coiu-ts, 1614.

power to extend enactments to Ixjrough and local Court

power to make rules as to appeals from, 1515.

power over rules of infei'ior Courts, 1515.

appeals from, 1510.

before whom to be licard, 1516.

costs, 1517.

to Court of Appeal, 1517.

j)0wer to draw inf'Tcnces of fact, and give judgm
1517.

judge's notes, evidence of proceeding's below, 1517.

power to apply statutes as to County Coui't appeals

Courts, 1518.

power to make rules as to, 1514.

from Mayor's Court, London, 1518.

by motion, 1518.

by special ease, 1518.

from Salford Hundred Cnu-t, 1520.

Liverpool Court of Passage, 1521.

Stannaries Court, 1521.

Petty Sessions, 1621.

Quarter Sessions, 1321.

Railway Commissioners, 1521.

County Palatine of Lancaster, 1522.

Common Pleas of Lancaster, 1522.

prohibition to, 1541.

removal of causes from, certiorari, 1555. See " Eemoval."
execution of judgment in action of ejectment in, 1229.

rules, &c. of, 1398.

Infonnality. See " Irre/jultirify,^' " IFaivcr.''
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Index,
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lO, 1135.

,
113i3.

leal, 1136.

loiioy recovered, 1 130.

3t, 1137.

infant dcfemlaiit, 1137.

dcfomlinf,' by, 1139.

1139.

, 1140.

nent, 1140.

,turo Acts, (tc. to, 1512.

sdiction on, 1512.

elief and give effect to defences nnd counter

ipcct to counter-claims, 1513.

ble to inferior Coiu-ts, 1614.

etinents to borough and local Courts, loll.

I as to appeals from, 1515.

inferior Courts, 1515.

leard, 1516.

1517.

'erences of fact, and give judgment, At

nco of proceedings below, 1517.

,tutcs as to Coimty Court appeals to

i as to, 1514.

:, London, 1518.

i.

1518.

•ed Coiu-t, 1520.

rt of Passage, 1521.

urt, 1521.

I, 1521.

ms, 1521.

iiiissioners, 1521.

ne of Lancaster, 1522.

3 of Lancaster, 1522.

certiorari, 1555. See ^' Removal."

u action of ejectment in, 1229.

.•i7.y," " IFaiver:'

otk

Initials of name,
in affidavit to arrest, 1 liij.
in order for arrest, 147s.
in writ of smnmons, 21«.

^^

"istatomentof claim, 291.

'Injunction, 1277.
indorsement of claim for, 220
e-pies of affidavits „n applioaiii.n for, 1 1.|5by interlocutory onl.T, .IM\, 127.
instances where granted, 429."

where refused, 4 ,'11.

application liow made, 431.
power to order early triiil 435
the order, 435.
punislunent for broacli, 4;j/;

enforcing und.rtaking us to damages, .|J0direction ot writ of injuneti.n, 799.
toiut of Bankmptey granting, ;j(Jl.

: Inquest. &V "/;/^,nVv, //v,7 „/ •-

s under a/./«., 851.
under an elegit, 883, 884.

Inquiries may be directed at any stage of proceedings, 1341.
Inquiry, writ of,

ill general

:

! qualifications of jurors, 01.').

I
iu what cases necessary, &c., 13')(i

I
form of, &c., 1331.

" '

I
how sued out, &e., 1332.

I
before wliom to bo executed, 1333
order for a good jury, i;i3;).

iioticeof inquiry, 1333.

[
subpa'iiaing witnesses, 13;)5.
attending by counsel, l;jJ5.
the execution of the writ, 1335
retiini of, 1338.
setting aside inquisition, &c., 1338
amendment of, 1340.
costs, 1340.
final judgment, &c., 1340.
execution, 1340.
new trial after, "44.

"itiiessos, &u. privileged from arrest, I486
111 debt on bond, 1280.

'

in what cases necessary, &c., 1280
before whom exeeuted, 128'''

proceedings after judgment by .lefault. 1 28'>
pi^reedingsuponissuo joined, I •>84
siuo facias after, 1285.

Inquiry, writ of, in replevin, 1259.
[nquisitiou. &r ^^ Liquet^ " L>q„ir,,, Ifrit of''
lusamty. See " Idiots."

Insolvent debtors,

Rccurity for costs in action by, 398
hling of waiTant of attorney or cognovit i im
where lunatic, 1142.

' ^-i-vii, ..ii i.

jlnsolvents' estates, administration of assets of, 10.
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1 nspit'tion,

of (louumentH, 50.5.

notice to produce for, 606.
notice to luspeot, 606.
uppliciitiou. Aic, 606.
orilciiiig proiluctiou, .'jOT.

Healing- up parts of documents, 608.
COHts, ()0U.

in actions on policies of marine insurance, 600.
of public books, &c., 510.
of rolls (if manor, 611.
of corporation books, 611.
proceedings in case of fuiluro to oompiv with order, 5'.'5.

allowance for costs of, 706.
<if real or personal property, 627.
by judge, 628.
by jury, 628.
in actions for infringement of patent, 628.
of persons injured in railway accidents, 630.

Instalments, bond for pavmcnt bv, witliin 8^9 W. 3, f. 11 128
" lustanter," meaning of the wuid, H:W.
Instructions, charges allowed for, 702, 721.
Instruments, execution of, by order of the Court, 1276.
Insurance, consolidation of actions on one policy of, 100.

inspection of documents in actions on policies of marine, 609
ejectment for non-insurance, 1237.

Interest,

on solicitor's disbursement.-, 130.
on solicitor's bill, M8.
indorsement of claim for, nu writ of summons, 224.
when to be given lis damages, 663, 1337.
on amount taxed for costs, 728.
on judgment after verdict, 797, 802.
on judgment or apjieal, 992.
Crown liable for, 1293.
arrest for, 1461.

Interlineation in affidavit, 406, 474.
in jurat, 465.

Interlocutory application, injunction, &c. on, 420.
applications to district registrar, 1427.

Interlocutory judgment,
on default in appearance, 259.

in pleading, 328.
reference to master, or writ of inquiry after, 1320.
death of parties after, 961. See " Death of I'nrtiiv.''

Interlocutory proceedings,
co.stsof, 672, 1412.
setting oft of costs of, 783.

Intennediate examination of solicitors before admission, 65.

Intei-plciuler,

relief of persons in general against adverse claims, 1364.
in what cases granted, 1354.

when titles have not a common origin, 1356.
the application for relief, 1367.

service out of jurisdiction, 1357.
aflSdavit in support, 1358.
hearing of tlie application, 1358.

stay of proceedings, 1369.
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nentM, 508.

nariiio insiirauco, 509.

iluro to comply with order, 5:25.

rty, 627.

Qt of patent, 528.
way iiooidonts, .")30.

It by. within 8 ^ 9 JF. 3, f. 11 . . 1281.
word, 14:i(!.

for, 702, 721.

ordor of the Court, 1275.
tioiLs on one jiolicy of, 409.
n actions on policies of marine, 509.
ICC, 1237.

ts, 130.

nn writ of summonH, 224.
iges, 663, 1337.

^ 72H.

;, 797, 802.
92.

,474.

inctiou, ko.. on, 420.
jistrar, 1427.

259.

it of inquiry after, 132G.
. Set' " Death ofTartks."

olicitors before admission, 65.

1 against adverse claims, 1354.
, 1354.

not a common orierin, 1356.
ief, 1357.
isdiction, 1357.
358.

ition, 1358.

?s, 1369.

1369.

IntcrjJeadcr— ((y;iCi//,/,y/.

when claimiiiits uppear, 1359.
where (luestiou one of law l3,-,9
summui'v decision, 1359

"tT,.; iSr'
''"" "°' ""I"" »' ""» »«' -»rir with

Bcc^irity for costs, 1 300
discovery, 1361.
trial, 1301.
adding parties, 1301

Hpeuial case, 1301.
judgment, ice., 1361.
costs, 1302.

whero claimant does not appeiv i 3G>of issue, \-c., 13G3.
^^

'
""-

now trial, 1303.
etleet of judgment or decision-appeal 1304ak.ng UKmny &.. out of Curt, l.m?!'

'

"dobt:'l36',?""
*''^"' '''''•''^ •-•''»- ^y -editors and assignees of

""^'
;i.S^30o!'

""^'^ "'"'•^^ .'"'^edwith the execution of
when relief may bo granted, 1307

tv,«
/'"'"^.'jannot be compelled to apply, 1308

apphcation, to whom made, 1369
must be made promptly, 1369.
aihdavits on, 13(i9.

who entitled to appear on application, 1369.
aflidavits on showing cause 13G9
procewlings on hearing whero parties appear, 1370order for receiver, 1371

ii"-"') I'^mi.

wW f°l^"

'"!,'' "^ T'^' ^^'^"' '•^""«ed as security 1371where they do not appear, 1371
'^"'"y, i <Jn

.

appeal, 1304.
rescinding or amending order 1372
time to return writ, 1372.
compoHing sheriff to ro-onter, &c 137>>
order, if made by consent, binding, 137"2
particulars, 1372.

*'

issue, and proceedings thereon, 1372
special case, 1361.
costs, poundage, &c., 1373.

costs between claimant and creditor 1373how obtained, 1374. ,
lo.

tn!f7°'^'' '*"?r^"'8:
th.^ appli,,ition, 1374costs when payable by sherift, 1375.

sheriff s poundage and expenses of execution &c i -^7^where the parties appear, 1376
'^''"""n. 4^<-, 1375.

where parties do not appear to the summons 1 37r.judgment, 1361,
oiuumous, i^ib.

new trial, 1303.
appeal, 1364, 1376.

proceedings in violation of inten)leadcr orrlcr i •?-c
I..t^Tleader, appeal from County CoJ^^^::Sii^l&.
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Interpretation of terms,

in Judit^atiiro Acts, &o., 203.
in the E. »i S. C, 20}.

Interrogatories,

in what cases may be dolivored without leave, 515.
when leave ncccsHary, &e., 515.
tiino for doliverhig, 510.
in what cases allowed, 610.

to company or corporation, 517.
to sheriff's officer, 517.

what intorroj^'aturics allowed, 517.
scciu'ity for costs by dcjiosit, 51S.
form, 518.

sotting aside, 518.

the affidavit in answer, 175, 519,
objoctin<>' to answer, grounds for, &e., 520.
omission to answer or insiiirici( iit answer, 52,3.

costs of unnecessary interrogatories, 524.
proceedings in case of failure to comjily with order, 525.
for examination of witnesses, 530 Sec " Ei-idencc, Means o

answers to same, 550.

reading answ(>r8 in evidence at trial, 520.

Ireland,

service of writ when defendant resident in, 215.
not within rule as to security for costs, 305.
third-paity notice cannot be served in, 419.
swearing affidavits in, 1(17.

peers of, privileged from being hold to bail, 1450.
commissioners for taking nflidavits in, 26.
compelling attendance at (rial of witness in, 571, 1011.
registration of judgment in, 771.

Irish judgment,
affidavit to arrest on, 1409.
registration of, hi England, 1457.

Irregularity,

in what cases, and herein of the distinction between an ir
and a nullity, •M4.

who may take advantage of, 445.
within what time tho application must be made, and whe

larity waived, 445.

the application, and ])roceedinfjs on, &o., 448.
shoul- ask for stay of proceedings and costs, 448.
costs, 449.

stay of proceedings, 449.
c. afessing iiTcgularity, &c,, 119.

new trial for iiTcgularity in proceedings, &c., 74!.

Irregularities in particular cases. Sir the rfsjkrliie titles of 1
ijr. thfowjhuiit thf liider.

Irrelevant ii.terrogatories, 520,

Issue,

joinder of, 31.T.

Avhere not sufficiently defined, proceedings on, 314.
in interpleader, 13G0, 1372.
feigned, 1347. Sec " Fnijncd Issue.'"

Issues, order to prepare, 1341.
If;s„es .->f f;trt, tridl of, 1347.
" Issuing execution against any party," meaning of words, 78/
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203.

lolivorod without leave, 515.
&u., 015.

510.

joriitioii, 017.

017.

lowed, 517.
iMiHit, r)i«.

175, 519.

•ouiids for, &(',., 520.
iiHiidiciciit auswor, 523.
tcri'og'iitorius, 524.

iiiliin! to coiujily with order, 525.
icsHCH, 53G Sec ^^ Evidence, Means o/V

Iciicu lit trial, 520.

'f(!ndiiiit resident in, 215.
(Mirity for costs, 395.
ot 1)0 served in, 419.
107.

II l)oin«- held to bail, 1456.

IK iitlldiivits in, 25.

lit trial of witne.'js in, 571, 1611.
it in, 771.

i09.

luid, 1457.

in of the distinction between an irregularii'

fo of, 445.

application must be made, and when irregii

)cecding'8 on, &i!., 448.
roccedings and costs, 448.

).

&c., 449.

y in proceedings, &c., 741.

cases. See the res2)ec(itr titkn of I'roceediMi

'ex.
' I

20.

('fined, proceedings on, 314.
372.

'ei(/ne(l Itsue.^'

11.

uny party," meaning of words, 787.

Index.
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wfiiils, statutes of, 442.
do not apply to writs of execution, 833.

foiiider of causes of action,
what causes of action may be ioined 405
separate trials may be ordered', 405
claims by and against husband and" wife 405
clamis by trustee in bankruptcy, 405 '

in actions by or against executors, 405
ni action for recovery of land, 1207.

Joinder,

of issue, 313.

of parties, 1015. See " Parties to Actions "
and separation of causes of action, 405.

Joint possession, production of documents in, 502.
Joiut-stocli companies,

proceedings by and against. See «' Conm-aiions "
staymg proceedings after petition for winding-up of, 1059

Joint tenants, &c., = i
>

service of writ in ejectment on, 1209.
Judges,

t)f the High Court of Justice, 13.
munber, &c., 13.

power, 14.

jurisdiction of a single judge, 17.
pc .vcr to sit for one another, &c.," 18.
applications on death, &o. of judge 19
duties not incident to administration of"justice in Com-t 19poAver to make rules, 200.

"o lu voiur, ij.

of the Court of Appeal, 965.
titles of, and how to be addressed, 14.

V circuits, 196.
' vacation judges, 193.

jm-isdiction on cu-cuit, 197.
one judge constitutes a Court, 17.

> what powers may be exercisal in Court by one judge, 17nttendanceat chambers, 191.
' ^ J^'-'fe'-, i/.

jm-isdiction of, at chambers, 1401.
transfer of causes on death, &c., 415.
inspeotionof property by, 528.
orders of, in general made on summons, 1404

summing up at Nisi Prius, 645.
;

trial of issues, 682.

I amcnchnent of verdict from notes of, 668.
use of judge's notes on appeal, 986.
fee to be paid on application for notes of , 1G80 1693
judicial notice taken of their signatures 14 '

camiot be arrested, 1458,

Judge's chambers,
attuudance of counsel at, 704.
allowance for attendances at, 704.

See " Summonses and Orders."

j
»ii igus' (.icrks, 24.

not to act as solicitors, 93.

IH
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i

Judges' inaishals, 26.

Judge's order to arrest, 1477.
Judgment,

action on,

staying proceedings in, 365.

after payment of money into Court, 348.

after trial by <a County Court judge, 1552.

after trial by Court without a jury, 764.

after trial by judge without a jury, 764.

after a verdict, lie. , 764.

when to be signed, 764.

postponement, 704.

entering judgment nunc pro tunc, 764.

entry of, form of same, 653, 765.

place of entry. 765.

date of entry, 765.

autliority to officer to enter, 765.

waiving costs, 706.

fees to be paid on entering, 1675.

practical directions as to signing after trial with a jurj

memorandum endorsed on, requiring act to bo done, 71

relation of judgments, 707.

ett'cct of judgment in detinue, 767.

interest on, 767.

amendment of, 768.

where judgment roll lost, 768.

setting aside judgment, 768.

after special verdict, 685.

after trial before referee, 1581).

after trial of (juestions of account by referee, 1583,

after trial of issue, on motion, 756.

after trial, against third party, 422.

after writ of inquiry, 261.

against executors and administrators, 1121, 1124.

against heirs, 1130.

against tliird party, 422.

amendment of, 768.

declaratory, 325.

definition, kc, 204, 807.

fees on drawing up, 1675, 1682.

in default of appearance, 259.

leave unnecessary, 259.

time for signing judgment, 259.

when writ issued out of district registry, 259.
affidavit of service, 260.

where claim liquidated, 260.

where several defendants, 261.

where claim only partly liquidated, 261.

where claim for damages or detention of goods, 261

.

where one of scAoral defendants makes default, 26
in actions against infants, 1140.

persons of unsound mind, 1146,

for recovery of land, 1225.

for mesne profits, 1251.

on money bonds, 1279.

where account claimed, 263.

in cases not specially provided for by R. of S. C, 263.
costs, 263.

execution, 264.
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nunc pro tunc, 764.

imo, 653, 765.

765.

765.

Rcor to cuter, 765.

766.

on entering-, 1675.

a.s to (siyniug- after trial witli a jury, 76G.

•sed on, requiring act to bo done, 766.

its, 767.

in detinue, 767.

5, 1682.

', 259.

259.

i<>:ment, 259.

cd out of district rogi.strv, 259.
260.

ted, 260.

dimts, 261.

irtly liquidated, 261.

nages or detention of goods, 261.

;veral defendants makes defaiUt, 21)2

iifants, 1140.

lund mind, 1146.

land, 1225.

ts, 1251.

8, 1279.

led, 263.

y provided for by R. of S. C, 263.

Index,

^ndgmciit—contmuc/l.
setting aside judgment by default, 264.

where irregular, 264.
where regular, 266.

application by stranger, 266.
on what terms, 266.

J'
merits " must be sworn to, 267

_

when action in district registry, 1427
in default of appearance at trial, 625.
in default of pleading, 326.
for non-delivery of reply, &c., 307
for default by defendant, 328.

wliere claim liquidated, 328.
judgment how signed, &e., 329.
where defeii(;o a nullity, 329.
where a sham one, 330.

when judgment may be signed, 331
against several defendants, 331.
where claim for damages, &e., 331.

for detention of good 331
costs, 332.

where several defendants, 332.
when defence goes to part of cause of action 33"
execution, 333.

'

for default by other parties, 333.
setting aside judgment by default, 333.

affidavit of merits, 334.
when action in district registrj', 1427.
in ejectment, 1225,
in replevin, 1265.
luemorandum to be endorsed requiring any act to be done 766

OT ITlTPrUtr (,nnrfu T.fim,-v,r„l ^a L., ., I. '^
. .. .
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RfiHoval," ^r.
of inferior Courts, removal of. ,^ee
on allocatur on solicitor's bill, 159.
on award, 1653.
on cognovit, 1297. See '' Cognovit:''
on discontinuance, for costs, 340.
on order by consent, 1294.

by one of several partners, 1295.
when stay of proceedings, 1295.
filing order, 1295.
setting aside, 1295.
revocation by death, 1295.

not by marriage, 1296.
judgment and execution, 1296.

on order to stay, 363.
on warrant of attorney, when to be signed, &c 1316
reffistrar of, officeof, 20, 21.

o
. .,

registration of, 769.
to affect lands as regards purchasers, 769.
as agamst heirs, executors, &c., 769.
for purposes of execution in Scotland and Ireland, 771

rules and scale of fees, 773 (/).
registering lis pendens, 775.

foe for, 776.

viicating same, 777.
DFiiotice on registration, 778.
x'Hi'clius, 778.
sitisfaction of, entry, &o., 779.
.-crvice of, when necessarv, 7(i6.



1782 Index.

f

1 !

Judgment—««<;«//«/.

setting aside, 768.
in default of appearance, 2G4.
in default of pleading, 333.
in default of appearance at trial, C28.

setting off of, against judgment, 681.
solicitor's lien on, 164.
staying proceedings in action on judgraoiit, 305.
summonses, 787.
under Ord. XIV. on specially indorsed writ, 209

in what cases, 269.
in what cases applicable, 269.
the special indorsement, 269.
general principles as to giving or refusing louvo to defe

set-oft or counterclaim, 271.
other facts, 272.

the application, 272.
the plaintiff's affidavit, 272.
how defendant may show cause, 273.
defendant's affidavit, 273,
examination of defendant viva voce &c 274
further aflldavits, 274.

> •> •

order for judgment, 274.
costs, 275.

leave to dcfena, 275.
several defendants, 275.

fresh application, 276.
appeal, 276.

payment into Court or giving h iiu-ity 270.
further proceedings 276.

if
•

plaintiff a secured creditor, ','u.

return of money to succe.'.- .ul dofondant. 277.where no judgment ordered at trial, 755
various wits to enforce, 788.

Judgment summonses, 787.
Judgments, registrar of, office of, 20, 21.
Judgments, ka., solicitor's lien on, 164.
Judgments, various yrviii to enforce, 788
Judgments, decrees, and orders, foes on <lr.. wing up. 1075, 1682Judicial separation of husband and wife, olF.rt of 1151
Jurat of affidavit, 462. &'c " AJiihvits." " ' '"•
Jurisdiction,

of the Court of Appeal. .SVv " Jjjpful "
of the Higli Court of Justice, 3.

extent, 4.

jurisdiction not vested in, 5.
how exercised, 5.

suing persons resident out of, 244
meaning of, in E. of S. C, 245.

of the Lord Chancellor and Lords Just?' '
of judges on circuit, 197.
of judges at chambers, 1401.
of masters, 1403.

Juror,

consequences of being taken ill, «o3.
withdrawing of, 048,
Terdict foxmdcd on knowledge Ox, Co2
qualific'itioTisnf, r,l.3.

who exempt from being, 014, 015.
how ijunished for non-attendance, 010, 627.

-.'latioii to lunat
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Tmley.

ranco, 204.
ng, 333.
ranee at trial, 028.
idgmcnt, 681,

iction on judgraoiit, 305.

scially indorsod writ, 209.

;ablo, 269.
lent, 269.

s to giving or refusing loiivo to defend, 2:
erclaim, 271.

vit, 272.
show cause, 273.

;, 273.

ndant viva vooe, &e., 274.

274.

its, 275.
6.

or givings;ii!'ity, 270.
276.

3d creditor, '.'li.

to Hucce,= ,.ul defendant, 277.
od at trial, 755.
788.

3 of, 20, 21.

in on, 164.

nfovcc, 788.
•s, fees on drawing up, 1075, 1082
laud wife, effect of, Hijl.
AJ)ul(ivits:'

Sec ^' Appeal

y

ice, 3.

Index, 17S;J

t out of, 244.
S. C, 245.

1 Lords Just'f

;n ill, «o3.

dgo Ox, Oij2.

il4, GIT).

;udance, 610, 627.

'.'lation to lunatic-

•Jin'or

—

eoutinued.

challenges of, 010.
species of, 017.
to the array, 017.

•a
to the polls, 018.

:| whon and how to be made, 620
how tried, 620.

Jury,

inspection by, 528.
de ventre inspiciendo, 618.
in trials at bar, 582.
mode of insisting on trial by, 585.
discharging, &c., 652.
at Nisi Prius, how called and sworn, &c.. 6"5
on -rn-it of inquiry, 615. > -

•

compelliug attendance of, &c., 002.
jury process abolished, 602
general power of Courts to make orders for summoning iurv 60"how

,1
ury suimnoned for the assizes 603

""""'"g jury, bu.

.

how in London and Middlesex, 004
proceedings to get special jury, C04!

under former practice, 608.
how special jury siunmoned at the assize-; 605how special jury nominated, ko., in London and Middlesex 606striking jury, under old practice, 007

ivuciuitsex, bOO.

view by, m what cases, and how obtained 009
proceedings to be had before juries as beforJ C. L. P. Act, 1852,

improper discharge of, now trial for, 732
misconduct, &c. of, new trial for. 733. Sec " New T,-u,l "how kept together after evidence' closed 050
order for good jury on writ of impiiry, 1 333.'

Justices of the peace, when solicitors cannot be 97
actions against, 1038.

'

enactments of stat. 11 .? 12 V. c. 44, as to, 1038.
when actions will lie, &c., 1039

"^a£^t Sr°" ""'^ °''^^ "'' "" '"^ ^°- '^y J-^-. -<! no

limitationof actions, 1040.
notice of action, 200, 1041.
process, &c., 1042.
venue, 1042.
pica of general is.sue, 1042.
tender of amends, and paymem. Into Court 104"
nonsmt or verdict for defendant in certain cases7l043
damages, 1043. '

costs, 1043.

appeals from, 1521.

K.

Kwpor of Queen's prison, who is, 20.
Kiiifr. Sec " Quecn^
King's Bench. See " Quern's Bench."

when solicitor liable for, 111, 180.
ui setting aside proceedings for irregularity in gaieral, 445,
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Lancrtstor. Si'e " Cuunty ralatine."
jv/risdiction of C. V' at, tranrferrod t„ HiA Com-t -i

f' OS of shoriffs, &c. in, 37. ' '

entry of action fortvial in, u99.
county palatini and common pieas of appoal from. 1522
dittcivnt venues in :'04.

Land, actings for recov, r; of. ,SV'c " Jy'ecimmt."
rig-lit it) begin in, i!2li'.

judgment in, by wliat -svTit nforccT, 788.
ho\y boui-d by a judgriont, N07. .SV. " JmlgmcU after Ve.
registraVK ii of writ of f.xuou^ ^ou t';. \nnd Lin.ls, 800 807 8
extending of, by elegit, 87;i

' '

enforcement of award relatixiir to n. sscssion .if, IGtjO
Landlord and tenant. See "EJcctr,ent'." "Jitnf" .ir
Lapse ef time, execution after, 950. ' > .-

Law (>?( equity,

v.liii>. rules of equity to prevail, 201.
.Law list, evidence, 81.

Law, points of, may bo raised in 2)lea;lings, .321.
decision of, 325.
trial of questions of, by special ca < , 1843.

Lease,
sale of, under a fi. fa., 817.
extending, &c. on elegit, 874.

Leave to amend pleadings, 316.

Leave to defend in case of speciallv iudi j-sed writ, ''70 Se,
Indorsement of Jl'rit of Summons.'"

Leave to deliver further defence, &c., 321.
Leave to deliver interrogatories, 515.
Leave to issue execution, 955. See " XrecKiion.^'

to sign judgment on warrant of attorney, 1318,
to enter special case for argument, 1345.

Legatee, taxation of solicitor's bill by, 141.
Letter to distinguish action, rules as'to, 210.
Letters between solicitor and client, inspection of, 497
Letters, costs allowed for, 710.
Letters patent,

jurisdiction in relation to, o.

particulars in action for infringement, 390.
proceedings by and against companies established bv, 1(" Compaiii/.'"

Levari facias, writ of, 787.
Lewes, entry of action for trial in, 599.
Libel and slander, matters in mitigation of damag(>s in actions fi
Liberty, direction and execution of writs in, 819
Lien,

of officer of Com-t for fees, 30.
solicitor, 111, 159.

effect on production of docuim iti^, 503.
agent, 187.

arbitrator, 1633 (w).

interpleader in case of, 1356.
lost by seizure of same good' ' oxn /jn 856.
delivery up of goods on paying: i .., ' -art', 439.
delivery up of property detau • as, x^id.

Limitations, Statute of,

when begins to run against cos. .j . suit, 158.
must be pleaded, 282.
in proceedings on judgments, &c., y>,-.



Index.

ralatine."

t, tran.jferred to Hi(^h Com-t. -a.

,37.
il in, i)99.

jmmon pieas of appi}al from. 1522.
•1.

of. Sec " Ejectninit:'

-WTit < ;iforcc'T, 788.
:-'.ont, ;"U7. 'SV<. ''Judgment after Ver-tic!.'
i'xeou;!ou to bind LiudH, 800, 807, 8aO.
i, 873..

roliitinu- to m sscssiou of, 16G0.
"EjcctrMCHt';' "Jioif," 4-c.

ttor, 950.

3 prevail, 201.

sed in iilemlings, 324.

r special case, 1843.

817.

it, 871.

31G.

F specially iudi rseil writ, 270. See "So
nmoiis."

cnee, &c., 321.
irics, aio.

0. Sec " Enroll: ion."
warrant of attorney, 1318.
or argument, 1345.
r'sLillby, Ml.
rules as to, 216.

I client, inspection of, 497.
10.

o, 0.

infringement, 390.
ainst companies established by, 1088.

ial in, 599.
I mitigation of damages in actions for, 3'.;

tion of writs in, 819.

;s, 30.

'on of document.", 503.

350.

ood' ; oxo. ju, 850.
laying i-.'o '_ u-t, 439.
[etaii..,ic1 a.i, •*,;',>.

ist cost' •I , >iiit, 158.

entu, &c., n'j(.

index,

limitations. Statute ot-cmth,wd

agamst executors, 1118
,"yi"arried women, 11 u')under local and personal acts low

"

as to reoovenng land, 1203

s^^St?cnm;r'^''^'-'^''^'^29o.
prod..tion of ti;^SrJ^^;^:;^ Wion of, 229.

muted hability, proceodii.o-a I'r „ i

, " Corpor<l]o]l7''^' ^y ""'^ ^Jf^i^^t companies with, 1053
gquidated damages, 601. See "

L.nncincs "
'•pendcn.s, registt.ing, &c., 769^7^

tees on regwteriug, 770
'

ist.s of actions for trial, GOO
itcrary Societies, actions by and again.st 110^inrpool, ,special sittings in, GOO ' •"•

Court ot Passage in, appeals from 1521
i.in Societies, actions by and a-ainst lini
ical action,s, trial of, kl 580 °' °^-

)cal and personal Acts of Parliament. Sec - Statute "
)cal Boards, extending lauds of , 8 7 7

"

intlon,
'"'*'°"' ^^' '""^ "^^'^^"^t' i 090.

Court of Bankruptcy part of tli.. t!„„,
summoning jur/in,^Gol 600, G07 ^

''"'' ^''''''' -
quahhcation of jurors in, G13
dux-ction of writ ti, be executed in 799
prohibition to the Mayor's Ca,n-l i

- \n ^
foreign attachment ii/SaySs Coufiuf "^'"'"'l' C'"'"-'-"

r 1

'"l^P^^'l =f™'n such Court, 1518
'^^^•

London SniaU Debts Act, 1567.
Icndon agents of solicitors, '"j m
London and Middlesex, sittings at Jfisi Prius in 191

notice of trial for, 579 '

cntiy of action for trial, 598.now jury .summoned, 604

Ii)i.g Vacation, 192.
^P^^al jury, GOG.

-* dcliveringpleaclingsin,&c., 192^,980 14S4when time m, to be reckoned, 193, 303 1431 \-,. « ,-Ws Justices,
•^. •Jy-i, lloi. See 'Vacation."

uf .appeal, 965.
jurisdiction of, over lunatics, G

Ws, House of, 995. Sec <' Appeal to Ilou.e of Lords^^

f-^
biU of exchange, action on, 405

>erdict of jury determined by oastino- C5I"ppomtment of umpire by, 1615. °'

unties,

jurisdiction in relation to. 5
»tii,yuig pioceediugs in action by, 373.actions by and acainst i iii J << rr
.^erviee of writ :!,! lul

""• '^'' ^'""""^ ^'"'^"

{C,A,I..-V0L. IX.
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178(5
liidix

hnnat'icH—coiitiiiKc'l.
, , , .

proreoilings in default of apiiearauce by, 1144.

defence by guardian, 1145.

when party to Hpecial case, 13 to.

admission 'in pleadings by, 284.

arrest of, befovo ju<lgineut, 14G0.

obtaining production of, as witness at trial, &07.

competency of, as witness, O.'iS

not compelled to give security for costs, 400.

order for discovery against next friend, 493.

removal from Queen's pris(m, 1199.

warrant of attorney by , 1 3 1 3

.

See "CompcUuKj C

M.

Magistrate. Sec ''Justices of the Feace—Actions uyainsi;' 1038.

Malice, mode of pleading, 280.

Malicious arrest, action for, 1483.
_

Manchester district registry, closed diinng Wlutsun week, i.c., 192.

special sittings in, GOO.

Mandamus, action for, 1274.

R. of S. C. affecting, 202.
^ . , ,. , , • ,

indorsemeut on writ of summons of intention to claim maudii

220, 1274.

pleadings and other proceedings, 1274, 12. o.

may be granted by interlocutory order, 420, 431.

the application, 434.

the order, 435.

direction of writ of, 799.

writ of, abolished, 1275.

Mandamus, 1274.

Interlocutory, 431.

Mandamus to a County Court taken away, 1538.

Court Judijc to perfonii liis (fiit;/."

Mandamus to exaniino witncps before trial, ooo.

Mandamus to public company, where shareholders not liable, 1088.

Mandavi ballivo, return of, 819.

Manor, inspection of rolls of, <S:c., 511.

Maps, cost of preparing, &c., when not allowed, 703.

Marginal note,

in statutory plea of not guilty, 300.

Marino insurance, inspection in actions on policies oi, o09.

Marines, privilege of, from arrest, 1401.

Marksman, affidavit by, 402.

Marriage of parties,

of feme plaintiff or defendant, execution after, 9G1, 902.

effect of, on action, 1025.

on judgment on order by consent, 1296.

on wan-ant of attorney, lo 10.

on arbitration, 1005.

Married women. See further '' Eusbaml and Wife.''''

actions by, 1147.
. , ., . , . ,

remrdies for protection and security of separiitn property, 1

when executrix, 1149.

remedies of personal representative, 1149.
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Index,

iarauuu by, 1144.

nous of intentiou to claim mauJamu>,

ion away, 1538. St'e "CompeUwy Ojuubj

oforc trial, 555.

rliere shareholders uot liable, 108S.

tit, execution after, 9G1, 9G2.

)y consent, 1296.

,
lolO.

Uitsbaml and Wife'"

and security of separate property, lUS,

preseututivo, 1149.

Married wmxm—nmtinucd

when executrix, llol
reversal of order or decree 1 1 Mproceedings in t].c action, 115^'''' ^^•'^•

security for ('ONts, 1152.
Statute of Liiuitations '1159
damages and costs, Ubo "'

action against, 11(33.

liability to bo sued, II53
joinder of husband, 11,53"

of trustees, 11,53.
extent of littbiUty, 11,53.

separate estate, 1154m -P-t of poj-nuptial contracts made on or since 1 Jan

"'l883:-;il^f
^'' "^^'^^ -^- --™^ on or since 1 Jan.,

wHtS^;^:;^.nrl/T--'«"-'"S7.
i^g^niW^udgn^ent under Ord. XIV., 1167.

inquuy as to estate, 11,58
appointment of receiver. 1158
costs, 1158.

'

execution, 1168.
warrant of attorney by, 1313
Scefurtlur '

' JIn,sband andWife "
MaiTied women's ccrtiiicates, office of tlie reta^trar 9ncoimmssioners for takiii'^, 25.

registrar, 20.

Jlnn-ied Women's Property Act, 1147.
Marshals to tlie Judges, 26.

Master and assistant master to the Crown Office 28
Masters of tlie Supreme Court, 2C

'

llicir offices, 20.

quahfication, 27.
teuui'c, 27.

appointment, 27.
tlicir duties, 20, 22, 27.
horn's of attendance, &c., 28
appointments before attending, 1330, 1410taxation of costs by, 22, 094, C9G, 697
tnnister of cause.s, 415. ) '
ni.'n- administer oath, 466.
Chlry of findings, .';(. ;.y (353
reference to, to asce- , a'daniages. I307
J-u'isdic ion at ju • . chambers, i403

'"-L"Lr:;;?i;^?/'^^- -^^- °f. ^^ chambers, 1404. ,ee

SSnniV";VT- '""" "*' "* ^'"""^"•«- 1-^07.

fee on reference '.> 1078.

1787
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Muster of tlie RuIIh,

a jiul^'o of till' Court of Ai)i)(>!il only, 13.

jiui.siUotion of, in regard to rt'cordn, 6.

"Mutter," definition, 204

Mayor' H Court of Lon'i

removul of cuuHes trom, 15G8, 1571.

nppenl from, 971, 1618.

proliitiiton to, 1546.

Members of limited companies,

definition of, 10G4.

register of, 10G5.

liability of, 1063.

Members of Parliiiment,

procccdingH uguinst, 1036.

privileged from arrest, 1036, 1456.

process against, 1036.

attachment against, !M7.

Memorandum of appearance, 1700.

Merits, affidavit of, to .set aside judgment by default, 333, 334.

Mesne profits,

actions for, 262.

recovery of , oi trial of ejectment, 1249. Stv '' Jyic/i Hi.

M'^^sengers of the Courts, 29.

]\Ietropolitau police magistrate- costs in actions against, 1044.

Michaelmas sittings, 189.

vacation, 192.

Middlesex,
sittings in, where held, &o., 191.

notice of trial for, 579.

direction of -wnit to bo executed ia, 7''9.

registry of judgement to bind lands in, 769.

cfiice of suoritf o(, 31.

qualification of j uroi in, 613.

summoiiii!'? jury in 04, 606, 607.

Miiiliind cir' ' it, 195.

Mil;.i:-y, privilege of, troni being held to bail, 1461.

Militia, solicitor not privileged from ballot for, 93.

Misconduct of solicitor,

h 'v .uiished, 177. /

of agent to solicitor, IbO.

of jurj-, new trial, kc, in case of, 733.

Misdirection of judge, iScc, new trial for, 730.

Misjoinder of plaintiffs or ' ; .iidants, effect of, 656, 101,).

Misnomer in sumi^'

in appearaiii

in statement
in order to ai

in writ of exi. •

new trial whev

s, 219.

a..m

, 11

lion, b'Jj.

a juror swom by a wrong i' ime, &c., 627.

Misprision of clerks, amendment in case of, 442.

Mistakes. See " Jirfffiilnriti/," "AiiieHdniont."

of judge at trii.., new trial for, 730. See " New Tn((l."

Mitigation of damages,
what may be taken into consideration by jury in, 665.

on writ of inquiry, 1336.

in action for mesne jirofits, 1251.

Money, when seizable under ti. fa., 846.

pajTnent of, into Court, in lieu of security on arrest, 1497.

Monmouth, entry of action for trial at, 599.
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Imk.r.
mi)

[gment by default, 333, 334.

deration by jiuy in, 665.

''Mont},,''.„om>m.<,,f<r,.Mv.,n1,
&,.., 1130

Month 8 notice of in-ocf-odinH', M;);.
Mortgage,

when anion ...m b,. Im, ,.. 'i; f ^^ '" <^''n'"''"7 Division, 10.

wile of i(|uity of ivd.'ii.piion „„ f|. f„ s/57the hke of goods, &,•„
,„„,,g„K. H^7where mortgnmc ;nliiiitf..,l .., t

\'
. .

"sr«-— ™'" K »w i .:t'„,..„ ,„ .„„,«.„,
Mortgagor, m tion of ejootment by, 12();i
Motions and ordcM gencr.llv I'JTH

what «pt,Ii,.„tinn. to Im. um.l,,
1

" ,h„ ,
.,,„,f ,3.3

appliciition how nm,l,., 137!).'

on notice, I;i70.

no rules „i,siiu,.,TtMine,iHeH, 1.17<)

"
mllil^te'^l^H^

^""•'"- "^"•'•-^ *« «'"'- cause except iu

ex pane applications, L'Jsi

pre-audience and going tliroi.gh the bar 1 "iSl

' iri' of motion, i;i,S3.

i^''/^n2ifSr''™''''^^'''^''^''^«3-
notice, 13H3.

service
. , not ico of motion, i;m;)

on d.fenda.it wlio lias not iiimeaied 1 'mon defendant before app.ar,!,!,.,. by ieaJo 1384of copy affidavit, I ;is I.
.x "^-i^t, i.}8i,

entry of motion for lieariii.^, i;)yi
hearing of application ,„, ,„oti„n, "i.-jHI

amendment of notice of mo(i..ii, i;iN.j

piS?^ nlJt^^Sr-^rJS^"" ^-'- -* ^«*ore Court, 1384.

adjoimnncnt, i;38o.

consent order, 1385.
costs, i;>S.j.

order abs(duto in tiist instniire, i;)86
motions where nil,, nini in ii,Ht iustanoo, 1380proceedings to obtain, J ;;ho

"*-'"'»"•

direction, as to service wheiv rosidenco unknown I-Jfirshowing .ause in first instan,.,, l.'i.so

""'"°^°' ^386.

formot rule, 1387.
stating grounds of rule in nilo nini, 1387amendment, i;iH7. ' ''

service of rule nisi, i;)87.

irroguhirities in, liow waivd. 1388
athdavit of service, l;iN8.

when a st.ay of proceedings, 138;)
abandoning rule nisi, l;)81t.

enlarging rule nisi, IM'J.
showily- cans,, against rule nisi, 1300

oflicc copies of rule nisi uouomm', 1 390.
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Motions and orders generally—ivhHhuk/.
nfllddvits for, VMO.

Bwom in (mother ndo, 1301,

practical directions as to, 1391,

the itrgiuiiont, 1391.

costs, 13!)2.

limiting time for payniont, 1393.

when paj-nu'iit of, conditional to doinpr an act, 1393.

ordering payment of, by person not a party, 1394.

when oauHO sliown in first mHtuuco, 138G,

drawing np rule, 13'Jl.

making rnio abnolnto where no canHO shown, 1394,

rnk'M aliHoliito without motion, 1394.

time for taking next Htcp after rule disposed of, 1394.

rules granted willumt motion by counsel, 1395.

upon n judge's flat, 1395.

upon a prwcipo, 1395.

Hide barruloH, 1395.

order of the Court on motion, 1395.

drawing.' up, 1395.

where need not bo di'awn up, 1395.

notice, 1395,

date, 1396.

entrj- nunc pro tunc, 1396.

innendmcnt of, 1396.

service, 139G.

indorsement as to effect of disobedience, 1390.

enforcing order of Court, 1396,

furtlicr order, when necessary and how obtained, 1397.

writ of execution, 1398.

bankruptcy, 1398.

rules, ico. of uiferior Courts, 1398.

rehearing, rescinding or altering order, 1398.

renewal of ex parte ai>plieations, 1400,

Motion for judgment, &c.,

in what cases,

generally, 755,

when no judgment at trial, 755.

when to set aside and enter other, 756.

after trial of issues, 756.

after trial before referee,

in default of pleading, 757.

on admissions of fact, 757.

practice on motions, 759.

time for application, 760.

powers of Court, 760.

judgment on motion, 763.

cross motions for judgment and new trial, 710.

Municipal corporations. See " CofporatioHS."

Mutiny Acts, regulations in, as to actions against soldiers, &c., 146

N.

Name,
change of, by solicitor, 77,

by company, 1053, 1096.

by lornl bonrd, )09.B.

by friendly society, 1099,

by building society, 1101.
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edit 1 1 II IInf,

jumr Nwoni by wrong, 027.
iirrcst hy wrong name, 11 "8.

NiimoH of pnrtios. S,e " Miaiwina:'"
Kiivy. iS'ir "tSefimen.'^

ycglifcenvt;

solicitor' ,s liability for, 111, 128, 180.
,W'lit'U a detVuco to an nrtion for iiLs bill 1 ',7 c^., u c-r ., <•

_

•>';,!;';:«.•.'?,«-«'«-"., ..... *?.^1„;;J;,. ,f'|;,„?;'.?'.-i;.

No exeat rcffno, writ of,
copies of afHaavit.s on npplimtion for, 1115.

No unqup.s fxeeutor, kr., plci of, 1122.
Xrw a.s.tijnimcnt, 28(3.

now abolished, 285.

Nt \v trial, j>'enorally,

npplifation.s for, where to be niatle, 1

7

foHt.s in oaso of, 070.
In what cases granted,

wlu re perHon not on panel .swoi'u on iiirv 627when wrongly d,ei(le<l who to be-'in. 030
nii.stiike, &e., of jnd^r*', 7.'30.

default, &c., of offici r of (,'onrt, 732.
default or nuscoiidiK t of jury, 7.!3."'

alwenee, &<., of eouiis,! ,',i- Mili(.'itor, 737
default or nii.Mcondutt of oiijicsite party, 738
detault or nii.scouduct vi witnesses, 739
party taken by 8Tirpri.-.o at trial, 710.
tresh evidence, &c., 741.
where one of several issues wrongly decided 741
irregularity or error in proceedings' or pleadiugH, 74 1

.

where action or defence i.s trifling or vexatious" 742.m penal actions, 743.
'

in criminal matters, 744.
in ejectment, 744.
in replevin, 744.
after inquiry before the .vIiiTiff, 744.m inteii)leadcr, 137C.
after i.s.suc, 1348.
after a prcvioiiH now trial, 744.
after cause remitted to County Court, 1551

The application for,

to what Court, 17, 745, 1379.
how made—notice of motion, 746.
length of notice—time for maidng the motion, 746by whom applied for, 740.
form of notice of motion, &c., 'ill.

amendment of, 748.
affidavit.s on, 718.
the motion itself, and proeeedino-s on 740
costs, &c., 751. °

'

proceedings on order for new trial, 753.
The new trial, 754.

New trial in County Coui-ts after appeal, 1535.
Next friend. Sec '

' Husband u„d II 'ifo, " '• I„j\m ts."
Next of kin. Sn ' Farties to Action."
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Night, writ of cxccnition mny bo executed at, 810.
Nisi PriuH,

sittings at, 191.

trial at, C'22.

Nisi Prius record, C53.
where new trial, 751.

Nisi, rules. See "Muttons and Eulcs.''

Nominal defendant, wlioro party who de/ends ejectment in name of,
liable to costs, 3!)!).

'

Nominal plaint ill's, order for discovery against, 193.
Noncompliance, 414. fin; " J,><//n /a ri/;/."

Noncompliance with rules, effect of, 444.
Nonjoinder,

effect of, 656, 1019,
amendment of, 1019,

Non omittas clause Ln writs, 807.

Nonpros, judgment of,

in replevin, 1260.

Nonsuit,
after payment into Court, S.'Jl

.

plaintiff" may elect to be non-suited, 649.
effect of, 049.
costs on, 650, 718.
how set aside, and on what conditions, 650
damages on a, 607.

Northern Circuit, 195,

North Eastern Circuit, 195.

Notes of judge at trial,

amendment of verdict by, 008.
conclusive on motion for new (I'ial, 748.
fee to bo paid on applieation for, lOHO, 1093.

Not guilty by statute,

plea of, 300.

by justices, 1040.
by constables, ix-., 104 7.

by revenue officers, 1018.
repeal of clauses in local acts giving, 1049.

Notice of action,

when requisite, 200.
waiver of, 209.
by whom to be given, 210,
to whom, 210,
length of, 210,
form of, 210,

Bignature to, 211.
indorsements on, 212,
service of, 212.
dis^continuing action brought after, and bringing another act

costs of notice, 212.
pleading want of, 212, 280.
against companies, 1007.

justices, 1041.
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. wliodc/ends ejectment in name of, mad.

conditions, C50.

Notice of Adiion—coiUiniicd.
ag'ainst constables, &c., 1045.

revenue officers, lOtS.
local authorities, lots.

Notice,

of urit of summons where defendant out of tlic jurisdiction, &c.,

of discontinuance, &c. of action, 338.
of payment into Coiut, 311.
of m^tention to give evidence of apology in action for defamation,

third party, 118.

to admit facts, -IT".

to admit documents, -179.

to give in evidence probate, kc. of will .18'^

to produce documents at trial, 181. '

to produce documents for inspection, .505.
of motion on appeal, 979.
.f trial at Nisi I'rius, 677. Sec " Tria/, Xotlcc of "
01 motion, when necessary. 1379.

•''

to admit documents in evidence 179.
to produce documents, 484, 605.'
of inquiry, 1333.
of motion, generally, 1383.
month's, of proceeding, 1437.
of taxation of costs, 694.
to quit, 1202, 1230.
of appeal from County Court, 1529.

Notices.
_
Sec the different tUIes.

service of, in general, 1443.
required by rules must be in writing, 1443mde of costs, 720.

o. ^"o.

>'ulla bona, return of, to
fi. fa., 863.

Nullity,

distinction between nidlity and irregularity 445
no waiver whore proceeding a nullitv, 44 7
non-compliance docs not create, 444.'

Nunc pro tunc, entering of judgment, on death of parties, 1029.

1 acts giving, 1049.

it after, and bringing another action.

Oath, to include affirmation, &c., 204.
Oath. See" Affidavit:''

general power to administer, 466.
power (jf taxing ofiicers to administer, 696
power of arbitrator to aclminister, 1009
charge for, 727.
fee for, 470, 1073.

comiuissioners to administer, form of jurat in affidavits taken by,

Objections to answer interrogatories, 520.
Oljjections to title,

to patent, particulars of, 390.
to copyright, particulars of, 392.
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OfiBcc copies,

to bo evidence, 4.52.

of affidavits, 472.

cratiiu'c.s, ka. in, 472, 470.

of will, 482.

of order, norvice by showing, 1442.

of submissions to arbitration, 1598.

stamps on, 1673, 1G85.

rules as to, 452, 1443.

Officer of sheriff, 32.
_

_

privileg^ed from being juror, 615.

Officers of the Courts, 23.
'

to follow np2)eals, 23.

list of the immediate, 23,

their holidaj-s, 29.

times of attendance, 29.

must perform their duties in person, &c., 29.

to perform duties in Court of Appeal, 994.

fees of, for attendances, 1G73, iC85.

extortion by, 30.

privilege of, 30.

attachment ng-ainst, for misbehaviour, &c., 30, 945.

fees to bo taken b}-, 29.

new trial for misconduct of, 732.

Officers of anny and navy,
when privileged from arrest, 14C0, 14G1.

exempt from being jurors, when, G15.

Officers of revenue, actions against, 1048.

Offices of the Supremo Court, when open, &c., 191.

Official licpiidators. See " Corjwratwiis, Ti-occetUinjs hy and at/ainst

Official referees, 1575.

opening pleadings, G27.

references to them, 1575. See " liefo'euces.'''

rotation of, 1579.

times of sittings, iSrc, 1580.

fees, 1584, 1678.

'
' Order '

' to incliulo '

' rule,"204.

Order of Court or judge, how enforced, 788.

Order of judge upon simnnons. See " Summonses and O/vfc/'.s."

Order by consent, judgment, &c. on, 1294.

consent to same, 1294.

by partner, 1295.

stay of proceedings, 1295.

filing order, 1295.

setting aside, &v., 1295.

revocation by death, 1295.

by marriage, 1296.

judgment and execution, 1296.

fraud\ilent preference, 129G.

Order of judge, itc, for judgment by consent,

for judgmimt, 1294.

judgment by, 1296.

consents to, 1295.

setting aside, 1295.

revocation by death of defendant, 1205.

judgment and exception on, 1296.

Order of judge to arrest defendant before judgnuent, 1477.

Ord. XIV., proceedings to obtain summary judgment under a

indorsed writ, 209.
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ion, 1598.

or, 61 o.
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i in ppivion, &c., 29.

•t of Appeal, 994.

:673, 1685.

aisbchavionr, Sec, 30, 943.

of, 732.

pst-, 1460, 1461.

*, wlien, 615.

:ainst, 1048.

\vlicn opuu, &o., 191.

qwratioiis, Ti'occcdiiKjs by and against."

See " Mi'fi fences.'

?0.

204.

enforced, 788.

?. Si'c " Summonses and Ordon.
&c. on, 1294.

>.

1296.

1296,

90.

mont by consent,

findnnt, 1205.

an, 1296.

idant before judgmont, 1477.

btaiu summary judgment under a speeiallj

tilers and judgmonta, rules as to, 1G9S
Inlers in Coiuu-il affecting practice in the Hi-b C.^u't '>00
Vlnance, solicitor to Boarrl nf ,„n„ " "'p" \"i"i> /uu.

^'Icrksbip, 39. ' '"''•^ rraotLse, kc without articles

|Ori-inating summons," definition, 204.
(^titlawry abobslied, 787.

ON-aveer of the poor, solicitor privileged from being, 93
Qxtord circuit, 195. »>

•

O.Mord, city of, direction of writ to be e.xecuted in, 798.

of

Rilnoe, writ of execution cannot bo executed in 81

1

Pfllatine county. S<'o ''County Falutlnc"
'

Paper,

for printing, 1444.
ParUaraent, members of. See " Members of Padmncnt "

private bills in, bills of costs, 131
wumnt

.

papers printed by order of, staying proceedings against persons for.

Parliamentary agents, bills of costs of, 132.
Parol demurrer abolished, 1129.

P.at,

warrant of attorney bad as to 131'?
(lefeuce answering only part of cau^e of action, 33>'
discontinuance to part of suit, 337.
affidavit to arrest bad in part, 1437
award bad in part, 1636.

Panieiilars,

in ordi-iary cases, 380.
indorsement on writ, 221, 380.
inpleacUngs, 380.

under former practice, 381.
of statements in p]eadin<,'s, 381

!

at what time and how obtained! 383
time tor pleading after delivery, 384
staying proceedings, 384,
form, 385.

amending, 386,
order for better particulars, 386.
eil'ect of, on ploatlings and evidence, 386
wiien evidence for defendant, 389
how proved, 389.

iu particular cases, 389.
in actions under Lord Campbell's Act 389

for infringement of patent, 390.
'

for infringement of coiiyright 39''

defamation, 393. ^ ""l^'ce of apology m action for
If, coj.y of, ,,L lia.e of entry of cause for trial,
ctt(.i't of, on pleadings and evidcn
•nor to deliver, 516

38'
609.
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FiiTtmi[ars—co>iihiii(rl.

of premises or breaches, &c. in ujotitmont., 12'J()
of siu-eties, 1198.

Parties to actions,

in statement of claim, 290.
who to be ijlaintifFs, 101,).

who to bo defendants, 1015.
actions by and ajiaiust trus'^ees, 1017.
where numerous parties, heir-at-law, next of kin, itc., 101
ettect of misjoinder or non-joinder, 101!).

proeeedinfJTs iu lieu of plea of aliatement, 1019.
application for amendment in rcsjiect of i)ai'ticN, 1020.
addjiig or substituting: ])laiutitf in ('ase of misla'ko, lo'21
strikuij? out or adding' party under Ord. XV I r 1 1 1021
adding jjlaintiff, 1022.
adding defendant, 1023.
striking out defendant, 1023.
proceedings against added defendant, servi(;o of writ, &e„ ]

against third party for indemnity, 410.
against person joined as defendant to counterclaim, 10'

may address jury and give evidence (iii 1

.

when privileged from arrest, 1450, 1484.
compelling discovery by. &c " Dimcrri/."

Parties, change of,

by man-iago, 1025.
by death, 1025, 102G.

proceedings on death, 1027.
death between verdict and judgment, 1028.

icave to enter judgment nunc T)ro tunc, 1029
bankruptcyof plaintiff, 1030.

of defendant, 1031.
assignment, devolution of estate, &c., 1031.
infant attaining majority, 1137.
insanity, or vice versa, 1143.

wlien person found lunatic, 1032.
service of order, appearance bv party served, 1033
apphcation to discharge or varv order, 1031.
proceedings on death when action not continued, 1034
certificate of abatement or change of interest, 1034
new trial for misconduct of, 738.

Partners,

dissolution of partnerships, &c., assigned to Cliancery Divisi
liability of Rohcitor for acts of partner, 1 15.
may sue and bo sued in the name of their linn 1092

disclosing name, &c. of partnors, 1092. '

service of writ on, 234, 1092.
must appear in their own names, 250.

but subsequent proceedings are in name of finn. 250 10payment out of Court to, 359.
execution against, 853, 1094.
attaching de! . duo from, 930, 932.
action by trustee iu bankruptcy of, 1 U;(i.

judgment on order by consent of one I
'^05

decisions of arbitrators as to partn, rsliip di'llVrences, 1590one of them signing a cognovit, 1297.
or warrant of attorney. 1303.

bringing action against cJnsent of other, 373.
allukvit by, to anvsl, 1407.

"Party," definition, 204.
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&c. in cjcctinout, 1220.

:90.

15.

015.

tni.s'-ocs, 1017.

1, hcir-iit-liiw, next of kin, kc, 1011
Loii-jdiiuk'i', 1010.
(if plea of iiliiitciiiciif:, lOIl).
out in i'f.s])cet of iiiii'lii'M, lO'JO.

)liiiutitt' in (!iis(! of iiiiNliiku, 1021.
larty under Ord. XVI. r. 11 .. 1021

1023.

cddefTOdiint, Hcnii^o of writ, &c., 1023.
for indeiniiily, 110.
3d as dcfondiint; io countcrcluiin, 1024.
ivc ovidc'ucp, (iai.

rest, 1450, 1484.

. See *' Uistwtri/,"

h, 1027.

ct and judgment, 102S.
idgmcnt nunc Tiro tunc, 1029.
10^0.

)31.

if estate, &c., 1031.
.', 1137.

143.

unatic, 1032.

I'iCC by party served, 1033.
w vary order, 1031.
en aetion not <M)iitiiiiied, 1034.
r elinng(! of intei'est, 1034.
of, 738.

Indt.i 1797

)8, &c., assigned to Chancery Division
;tH of partner, 1 15.

' '

lie name of tlieir linii, 1092,
of partners, 1092.
)92.

names, 250.

edings are in name of finn, 250, 10!i|,

359.

)94.

930, 932.
iipley of, llfJO.

sent of one, \'l'.)',.

to pnrtn( rship dilferenee.'<, 1500.
novit, l'J97.

y. 1303.

insent of other, 373.
7.

Piity and party costs, 700.

P.o-ago, Court of, Liverpool, appeal from, 1521.

fiitcnts,

jurisdiction in relation to, 5.

pi.-tting off trial iu causes relating to, 595.
right to begin in aijtious as to, 630.
particulars of breaches and objections to, ,90.
costs, &c. in action for infringement of, 091.

'

inspection in actions for infringement of, 528
Paupei-s, proceedings by and against, 1182.

who may sue and defend in forma pauperis 118''
when admitted, 1182.

i i
> -

case for counsel's opinion, 1182.
mode of obtaining leave, 11 S3.
assignment of counsel or solicitor, 1183.
effect of admission, 1183.
no fees payable by pauper, 1183.
signature of notice of ni(jtion or summons 1184
when dispaupered or compelled to pay costs 1181
costs, 1184.

,-ot-off of costs, 1184.
security for costs from, 398.
set-olT of costs in, 783.

, Pawn, goods in, fi. fa. on, 850.

ray Office of Supremo Court, fees in, 1G79. .

j'ayiiicnt,

to bo pleaded specially, 282.
jilea of, construed distributively, 345.
solicitor's bill, when taxable after, 143.
to solicitor, 102.

to ageT!*- of solicitor, 180.
to sohc.\,or employed to serve writ, 185.
to sheriff imder an execution, 841, 895.
to adnunistrator, 1116.
to sequestrator, 1179.

''r^^t:;'^:^:^^^'' ^^- staying proceedings on, 3C2.

Paj-mcnt of money into Court,
as a condition to leave to defend, 276,
iu satisfaction of claim or counter-claim

in what cases, 342.
'

tmder Lord Campbell's Act, 343.
amount, 343.
node, 355.

oefore defence, 344.
witli defence, 345.
plea of, 340.

appropriation of money paid in ander Ord. XIV., 346, 357defence -t tender, 340.
'

after defence, 347.
taking money oat when liability not denicMl, 347
acceptance of sum when claim not denied 348
proceedings when not accepted, 349

'

costs, 350.

l^oeodings when payme,it pleaded, with denial of UabiUty, 351.effect of, as an admission of cause of action, 352.
^'

ettect on consolidated actions, 354.
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Piiymout of iiionf'v into (^onvi—cdiilunKd.
to ubido o\oiit (ir otlirrwiso tliiin in siitisfactidn, 354.

• out, 355.
reyulatious as to mode of payiu<j in ami taking

pnjinent out to particular persons, 358.
in cousolidatcil actions—costs, -110.

to meet costs of discovery of documents, 194.
fe^ettiuH' money out of Court, 495.

payment of costs out of numcv in Court, 707.
judgment for, by what writ enforced, 788.
of amends, in actions against justices, 1042.
against s))ccial constables, frc, 1047.
in case of local boards, 1097.
when action in district registry, 1430.

Payments, particulars of, 381.

Peers and peeresses,

description of, in writ of siuumous, 1030.
proceedings against, 1030.
privileged'from arrest, 1036, 1455.
arrest of, under ca. sa., 892.
attachment against, 947.
exempt from being jui'ors, 615.
secm-ity for costs from, 397.

Penal actions,

consolidating, 408.
corporation suing as common informer, 1050.
staying proceedings in, 377.
staying proceedings in, where several actions, 371
security for costs in, 399.
compounding of, 440.
new trial in, 743.

Penalty. Sec " Ixquinj, ijr. in Lcbt on Bond:''
discovery not ordered in an action for, 502.
holding to bail for, 1453.

aflidavit for, 1473.
damages in aa actiim for, 665.
an-est after judgment for, 889.
defendant accovmtable only to extent of, in debt on bond, 665
staying proceedings on payment of, 362.

Pensions,
liable to sequestration, 910.
attaclimeut of, 930.

Percentages,
to be taken, 1071.
to be taken by stamps, 1083.

Perishable goods, sale of, 437.

Perjury,
in general by solicitor, 177.
staying proceedings on execution pending indictment for 790 3"
of witness at trial, new trial for, 740.

'

" Person " to include coi-poratioii, ^26, 10G7.

Personal,

service of proeedings, 1442.
Bcrvioe of ^vlit of summons, 232.

of proceedings to obtain attachment, 948.

X/ir*'""**'
™'^"' Prot^eedings in. See the several titles thmiglml

Personutin"' bail, 1502.

Persons, inspection of, 527, 530.
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extent of, in debt ou bond, 665.
it of, 3G2.

m pending indictment for, 790, 3:"

r, 7-10.
'

•20, 10G7.

attachment, 948.

3 in. See the several titles thmigkA I

Perusals, uharg-es for, 70.'i, 721.
Perverse verdiet, new trial after, 7:J3.
Petition of rig-ht, 1288.

fonn, &(•., 128!).

venue, change of, &c., 12S'J.
presentation at Homo Office, 1289.
presentation at office of Solicitor to Treasury 1290
the answer, 1290. •"

time for answering-, &c. by Crown, 1290
service on parties otlier tlum Crown parties 1290

appearance, 1291. > - •

in'actice and procedure general] V, 1''92
rules, 1292. . ' - •

discovery, 1292.
judgment by default, 1292.
fonn of judgment, 1292.
effect of judgment, 1292.

! costs, recoverable by Crown, 1292.

,. , V suppliant, 1292.
Crowni liable for interest, 129;3

"theSifflf";;;;J
^'- ^~'^^*^«" ^ ^^'^ or Treasurer of

_

satisf:!ction of judgment and costs, 1293.
Petition to sue in forma pauperis, 1183
Petition of appeal, 098.
Petitioner, detinition, 204.

^'"^'

fllnTw:
'^''^ "*' "'""^ °* '""'' '""''• °* ""^^'^^'-"^ '^''^'' «°""t°^'^.

notices of application for admission as solicitor, 72
Petty bessions, appeal from, 1521.
Physicians, College of, inspection of books of, r,V>

„., , ^i"-'"
exempt from being jiu'ors, 61.3.

"

Pilot exempt from being jm-or, 615
Place for trial, 294, 589.
Plaint in replevin, removal of, &:c
Plaintiff, definition, 204.

new trial after death of, 749.
PlaiiitifiPs, who to be, 1015.
Plan may be annexed to an award
Pleadings generally, 278.

printing pleadings, 279.
furnishing copies, 279.
delivery of, 280.
form, 280.

signatm-e of, 281.
contents, 281.
rules as to, 282—287.
costs of copies, 287.

Sec " Stuiemnit of C/ai/ii ;" "Defence;^'
" llfpli/ (Old Suhequciit J'lcadiiws."

closoof pleadings, 313.
amencbnent, ice, 315.
pleading matters arising after commencement of action 320plcacbng matters of law, in lieu of demurrer, 324
default of pleading, 326.

by plaintiff,

in delivering statement of claim. 3'C
reply, 327.

by defendant, 328.
by other parties, 333.

•SVt "lirph'fin."

1619.

" Coitnter-claim;^'
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Pleatliug.s i:;ciicviilly—<'onli/iiic(L

sftting' usido judjjfiiiout nh^acA in default of defence, 333.
motion for judgment, 757.
particulars in or referred to, 380.
time for pleading after delivery of particulars, 384.
admissions in, 477.
documents referred to ?n, inspection of, (50.5.

allowance for costs of, 702, 710.
costs of unnecessary or improper matter in, 7u5.
new trial for error in, 7)2.
trial of issues of fact without, 1347.

"Pleading," definition, 204.
Pleadings, service of, in general, 280.

not to bo amended or delivered in long vacation, 193.
Plea puis darrein continuance, 320.
Plea of pajineut into Court, 34.5.

Plea in bar, in replevin, 12G1.
Plea after removal of cause from inferior Coui't, 1552.
Pleas m particular actions. Hiv the irsjuctivc ticks tlimwhout the L
Plene admnustravit,

plea of, proceedings upon, 1122.
costs on, 1125.

Plural and singular number, 205.
Pluries writs. Hee "Alias ami llnries Jt'rits."
Points of law, how raised, &c., 324.
Police. .S'lr " CoJist(i///es."

Police magistrate, actions against, 103S, 1044. See " Justices:'
i ohtical communications, inspection of, not allowed uOl
Polls (jurors), challenges to, 018, 020.
Pone, WTit of , iScc, 1200.
Pone per vadios, 1270.
Posse comitatus, 814.
Possession of lands,

Jiow obtained under an elegit, 88G.
taking, 1201.
writ of execution for, iii ejectment, 1227.
demand of, 1232.

Possession of original documents, what is, 480.
Post, sending proceeding by, 1442.
Postea, certificate in place of, 054.
Postponing execution, order for, 792.
Postponing trial,

at Nisi Prius, 647.
new trial for improper refusal of iud"'e

" Trial, rutting off:'
Postponing the signuig of judgment, 7C4.
Poundage to sheriff upon writs of execution, 824.
Practice and procedure,

maintenance of old, 200.
variances in old practice, 201.
repeal of statutes as to, 202.

'' Practitioners, legal," or " (lualilied, " who is
PrfBcipo, for subpa-na, 561.

no writ of execution to issue without, 795.
Preaudience of the bar, 1381.
Preliminary act in action for collision between vessels, 394
Preservation of property, interim order for, 437.
Printing,

generally, 1444.
pleadings, 279.

to postpone, 732.

90.
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it sif,'necl in default of defence, 333.
757.

red t(i, 3 SO.

r delivery of particulars, 38-1.

.'n, inspection of, 50.5.

702, 710.
r improper matter in, 705.
7)2.

vithout, 1347.

1, 280.

cred in long vacation, 193,
320.

o.

n inferior Court, loG2.
; the rcsjHvtivc titles throiifjliout tlic Lidi'x.

1122.

riimes H'lits:^

324.

ist, 1038, 1044. See " 7/isitcesr
stion of, not allowed, oOl.
i, 020.

it, 880.

ctmout, 1227.

i, what is, 480.
42.

>i.

792.

fusal of judge to postpone, 732. a

aent, 764.
)f e.vecutiou, 824.

lified," wlio i.s, 90.

I without, 795.

isiou between vessels, 394.
I order for, 437.

Index.

nmendments of pleadings, 3 1 .5

special case, 1344.
evidence taken by affidavit, 57.5
depositions, 675. > • •

affidavits, 400.
answers to interrogatories, 520
evidence tor purposes of apppal* 987IVmrity ot writs off}. f,i., SGO

I'nson,

Queen's, 1185.
keeper of, 20, 28

acts relating to prisons, 1185
where deemed to he, 1180
where debtors to bo confiiied, II 80

P.isom's';
'"""""' ""'^'''^' "' >^fe'«» «"«tody, 1,86.

enactments in Prisons Acts 1185

^SrS^'^i^K!-^^'^^"'"^^-"^^-
ari^ntment of administrator a^id curator to property of convict,
proceedings against, 1193.

attachment against, 952.
writ of summons, 1193.
statement of claim, 1193.

defence, 1194.
execution, 1194.
how hab. corj). ad sat. issued, 1196
other proceedings, 1197.

proceedings by, II97.
discharge of, 1 198.
after death of plaintiff, 1 198
removal of, 1199.
obtaining production of, as witnesses nt tvi.,1 <;(•- -ro

service of proceedings on, l-HO
'"""^'"^^^ '^^ *"»'. SO^, .)68.

Privilege,

from arrest, 1454.
temporary, 1483. Sec " 4);v>if nf n,f 1 . , ^

ment.
'"'^ "-^ Bejemhmt he/ore Final Jndg.

Privilege of officers of superior Courts, 30.
rivi ege of speech by counsel, 631

iriv. egod communications between solicitor and client 95 407ir:v,k>g.ed documents, kn.^ 496 497 5''3
Client, 9o, 497.

I

-! leges and disabilities of solicitors, "94
1 rubate, '

former jurisdiction of Court of 8
now part of High Court, 4 "

cc™Com?oT nr'^ *°' "'^ ^^^^-'- i--diction of
, 1 1

.

Procedendo,
°°*''° ^'^ ^'^'' "' "^'^""''^' ^^'^

Prooes. Sec the d.JJVrent titles ofprocess throughout tie LulerProchemamy. See ^< Infant.^ ^^ Hu.haml and Wife -
iroetor now called solicitor, 39.

'

C.A.P,—TOL. H.
5 Z

1801
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Index.

Production of documetits, &o.,

ordering, 507.

at tiiiil, how enforced, 484.

notiie to iirodiice, 484.

wluit documout« priviloKcd from production, 497.

for purpose of bciiiK stixiupfd, oVi.

rroliil'ition, „„„
H.of S. C. nffcctm?, 203.

1(1 inferior Courts Keuerall}', l.)41.

the applieatioii, 1542.

pleiulii.gs and Hul)sequei)t procecding«, 1542.

costs, 1543.

restitution, 1543. ,,..,>
appeal to Court of Appeal, XoU.

to County Courts,

enactments as to, 1543.

no pleadiuf^rs, 1544.

appeal, 1544.

when prohibition will he, 1544.

partial prohibition, 1545.

time when application should be made, 154o.

to whom, 1545.

affidavits, 1515.

stay of proceeding's, 154G.

service of rule nisi or summons, 154b.

I'.earin^', 1540.

aiiwalinL'—second application, 1040.

smMce of writ of prohibition when obtained ex parte, 1 .,4

to Mayor's Court, London, 1546.

to Salford Hundred Coiu-t, 1547.

Promissory note. 6Vr '
' mil of Exchanger

'•Proper officer," definition, 204.

SS'y'lrtS ltd or money, judgment for, by what writ en

PrrrSgation of Parliament, n.. abatement of appeal, 1009.

Prosecution, dismissal of actum for want ot, 3.b.

?rotecUon, writ of, for persons privileged from ai-rest, 1484.

Provident societies, actions by and against, 1 KM.

PuWio books and documents in general, inspection of, 511

Publkipanies. See " Corporations,- '' C-P-'-';

mode o\- obtaining "-P^^-^-- "f,J'""^^;^.\.: ' ';..

Public officer, suing in name of, 1081. bee tompanj.

Public officers, costs against, 091.

Public policy, and production of documents, &c., dOl
.
23.

Public Record Office, transmission of documents to, 144.,.

Publication of ponding proceedings, J40.

Puis darrein continuance, plea, 320.

Purchasers, relation of judgments as to, &c., 8<8.

Putting off trial, 594. See " Trial, putUug o£.

Si

Q.

Qualification of jurors, 613.

" Qualified practitioner," definition, 90.
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ummons, 1546.

ilicntion, 1546.
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1546.

1547.

i:xchnrige."

)4.

,ney, judgment for, by what writ enforeul

abatement of appeal, 1009.

ifor want of, 320. ^ ,,_,
i privileged from aiTcst, 1484.

andagaiu.Ht, 1103.

in general, inspection ot, j 1 1

.

i,nitw)is," " Companies.'''

ion of lx)oks, &e. of, 510.
^

if, 1081. Sec " Cuiiipanj/.'

391.

of documents, &c., 501, i)23.

iHion of documents to, 1445.

:lings, 946.

I, 320.

ents as to, &c., 8(8.

Trial, piiiting offV

inition, 90.

QiiMiidu jicci,!irwit.
18();j

See "h

i:t=;;:j';-;i3;;--;. *.^••. II _'.'). II.'7.

|;u;;^lnngwnt,,f.Miorari. ;560.'^'''

f()rni..rjuris,lieti,,„„f,
i; 7

l'roeeedin,.sCu,/u SJ; 'i;:'7;''''"-
appeals from, 1378. ' '

officers of, 26.
on tl„.,vvoui„-Ni,lo,

1(1, i;)7(,

nppoals from cl.ami,,,,^ i„
,.,-•> -="''•

(Queen's birthday, 192
(^uoen'H eoronor'/uid attornov 28
(Jiiicii s prison, 1185.

keeper of, 2U, 28

ll!l'if«N,

"'"""'"' "'"OSi"', 211,21.

Qui

•— ' "i. oil wrir, ot Hiimiii
conipoundiii<,nictio,iH of .|.|()

staying proccodinirs in ;i77
>

warranto, K. of s. Call...:,!,.
J,' 203.

<SV( ' Corporii.

R.

Railway accidents, iiisncctioii ,,f'„ « • .

!;.nhvay commissionerr:;.
, n"" '/'"'r'

''"' -*"•

appeals from, 1521
'' ''^' *'"' '"visional Courts, 17 1370

p,uhv.^.,„.pa„ie, proceedings by „n,, „,,,,..,, ,065

lical property,

when a judgment a charge ,)„. 875
elegit to liave exi>cutiou of. 873 "

insi)ectiou of, 527.
Eebattcr, 279, 313.
]i." ailing witness after i)Iaiutiff'« nno.. • i

liiii'ivcr, definition of, 205!
'" "'""•"'' ^'l-

indorsement of claim for 2'>n
-Tiiiited on interlocutory onlur |')0 .iv>

instances, -132. '
'

''^'^•

equitable execution, 433
who may b.. appointed, 43;)
security, 433.
remedies agauist, 433.
application for. 13.}.

tJie order for, 435,
Tder for in inteipleador, 1371
•
xwution by appointment of a", DM, ,|3;, ,20,
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I!

Receiving' order in bankruptry, 1168.
Recognisance,

of bail, kc, 14.52

in ejectment on tcmiination of a tenancy, 1233, 1236.
on removal of cause under 20/. from infe-ior Court, 1557.
fee on taking and vacating, 1680, 1G92.
em-olmcnt of, 1M6.

Record,
withdrawing, 624.
re-entry of, 624.

Record and vnit clerk's office, 20.
Recordari facias loquelam, writ or, 1270.
Records, jurisdiction as to, 5.

" Recovered or preserved," interpretation of the words, 168.
•• Recovers," interpretation of, 082.
Recovery of liind. See " Ejei'tmcnt.^'

Rcctiflcation, kcoi written instruments assigned to Chnncei-y Division, 1(
Redncmg damages, 066.

Re-examination of witnes.ses, 641.
Referees. See " Itiferences to lieferees.''

Reference to Master, in what cases necessary, 1326.
Reference to Master to ascertain amount of damages,

enactment and rules as to, 1327.
in what cases there should bo a reference, 1328.
advisable to be had where practicable, 1327.
obtaining order for, pract'ieal directions as to, 1329. '

proceedings on, practical directions as to, 1330.
proceedings after, 1331.

References to referees, 1575.
referees, "official," "special," 1575.
control of Coiu-t over proceedings before referees, 1575.
what may be referred, 1576.

reference by consent, 1576.
reference by consent of whole cause to official referee for tri

1577.
compulsory reference, 1577.
cases which may be referred to arbitrator may be referred

official referee, 1578.
reference to official referee by agreement between parties witho

action, 1578.

proceedings to obtain reference, 1579.
rotation of official referees, 1579.
times and sittings of official referees, 1580.
proceedings before referee, 1580,

authority of referee, 15H0.
place of reference, 1580.
inspection, 1580.

to proceed de die in diem, 1580.
peremptory appointment, 1580.
conduct of trial, 1580.
attendance of witnesses, 1580.
discovery, &c., 1581.
judgment, 1581.

no power to commit or attach, 1581

.

referee's repoit, form of, &c., 1581.
power to submit question to Court or state facts sppoiallv l.")SI
notice that report ready, 1582.

''

applications to adopt, vary, or remit report, 1582.
application to set aside 'findings on reference under sect 57
Judicature Act, 1582, I
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to}', 1168.

ition of a tenanc}-, 1233, 1236.
Jcr 20/. from infe-ior Court, 1557.
ting, 1680, 1692.

'c, 20.

ivrit or. 1 270.
5.

interpretation of the words, 168.
of, 682.

n-tmcHt.''^

instruments assigned to Chiincery Division,

s, 641.

Referees.''''

•t rases necessary, 1326.
•tain amount of damages,
to, 1327.
lid bo a reference, 1 328.
re practicable, 1327.
•tied! directions as to, 1329.
! directions as to, 1330.

)eoial," 1575.
accedings before referees, 1575.
576.

t, 1576.

t of whole cause to oflBcial referee for tri

le, 1577.

e referred to arbitrator may be referred
78.

•eferee by agreement between parties witho

'erence, 1579.
e.s, 1579.

;ial referees, 1580.

o, 1580.

1580.

580.

diem, 1580.
neut, 1580.
0.

ises, 1580.

or attach, 1581.
&o., 1581.
to Court or state facts speoiully, 1581.
1582.

y, or remit report, 1582.
findings on reference under sect. 57 oil

Lid,e,e. 1805

r

References to vok-rccH—coutiiiucd.
motion for judgment, 1583.

costs, 1583.
appeal in compulsory reference, 1584.
fees, 1584, 1678. ,

o*.

Refreslier fees, 709, 713.

Re^istra?
"'""P''*'''®*- *''

'

'
<-'<^mratio>is.

'

'

of married women's certificates, office of, 20of judgments, office of, 20

in'^l^nyiir'^'''^"^'
"^'^'°«*' ^''-

^"'^"'fe' innuflicicnt sureties

of solicitors, 78. Sec "Solicitors "
of district registries, 1422. Sec "District Kegtstries "

of writs of execution, when necessary to bind lands Sr-c HSn

of judgment of inferior Court, 1569
of judgments in Scotland and Ireland, 771
of judgments, fees on, 1680.

Rejoinder, 279, 313.
Relation of judgments, 765.
Release,

plea of release puis darrein continuance 320
agreement of release of eirors, &c. in warranty of attomev 1323Rehcta yerihcatione, cognovit, &c. on, 1300

auomey, 1323.

Remainderman,
admitted to defend in ejectment, 1214

Remanet,
re-sealing subpoena, 565.
entry of cause in case of, 600.
order of trial of, 623.
costs in case of, 718.

Remission of actions and issues to County Courts, 1548
ot actions of contract under 30 ij' 31 V. c 142 « 7

'

1548
rulesfor proceedings, 1549 > • •

°*..^foV.°26.T55r*
^'"^ '''""' ^""^ ^"^^^^^y under 19 4- 20 F.

of actions of tort under 30^-31 V. c 14'' « 10 1552

frqStioro/^awTTSy"
""'' Majesty's-domini;ns'fo-r their opinion

Removal of prisoners, 1199. See "Prisoners "
Removal of causes from inferior Courts,

I. Removal before judgment,
1. In general, 1556.

by what writs, 1555.
when not removable, 1656.
when bail required before removal, 1557
form, &o. of writs for, 1557.

how sued out, 1558.
within what time, 1558.
how obeyed and returned, 1559.

bail and appearance after, 1559.
quashing certiorari, &c., procedendo, 1560.
proceedings after removal, 1561.



5j !

180G Indej.;

'J:

! lIM
li '

I,

I'll

Removal of causes from infciiur CunviA—cviiliiiiitil.

2. Removal wlicii ikfeuco or coimtiTclaim boyoud jiurisdictiou :

Hc't up, 1502.

3. Removal of causes frcmi County Courts, 15C2.

by certiorari, 16G2.

enactments respecting', 1503.

when certiorari wiU be grautal, loGJ.
affidavit, 15G5.

the aiiplioation, 15GG.

wh:' terms imposed, I.IGO.

ner'icc ot rule or summons, loGG.
SI .vice of order, loGG.
• ppealinfj-, &o., when application rcl'uscd, luGG.

the writ of certiorari, lOGG.
quashinj,' it, luGG.

service of writ, 15G7.

proceeding;s after removal, loGT.
London Small Debts Act, ir)07.

action of ejectment, order for trial in Superior Court, 15G7

II. Removal aftcy judgment for the purpose of execution, 16G9.
generally by VJ G. 3, c. 70. . loGi).

where the judge is a barrister of ucven years' standing, und(
the 1 ^-'1 V. c. 110..1uG!l.

from County Courts, li")71.

from Mayor's Court of London, ir)71.

from Court to which Borough and Local Coui'ts of Record A(
1872, applies, 1572.

from the Stannaries Courts, 1573.

Removal of actions from or to district registries, 1428, 1430. Sec "Li
tr'ii't Jie//i.itries."

Removal of plaint, in repl 12G7.

Render of defendant by n ., 1509.

Renewal,
of writ of siunmons, 229.

of execution, 803.

Rent,
ejectment for non-paj-nient of, 1210. Ste " lycctment.'^

to be paid to landlord before goods sold under execution, 81 1

.

right to, where elegit, 887.

replevin, in case of distress for. &r " JirpliTiu."

Rent, double, affidavit of debt for, 1473,

Rent-charge, extending of, 877.

Rent-seek not extendible, 877.

Replevin,
what, and in what cases it lies, and by whom, &c., 1253.
enactments as to, 1254.

proceedings to obtain the replevin, 1255.
security taken on granting replevin before 19 ij' 20 /'. c. 108. . 125".

at what time replevin to Ik) nuidc, 1258.
procoedir •s when goods moved out of county, . 1258.
proceedings in High Court when action eommenccd tliore, 1258.

must bo pro.secuted without delay, 1259.
proof of belief that title, &c. in question, 1259.
special statutes relating to iicliou of roplovin repealed, 1259.
present procedure, 1259.

writ of summons, 1259.
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con (ill IK tt.

I'oiioe or ctmutorcliiim boyoud jurisdiction i.^

! from County Courts, 15G2.

507.

V rojiuival, ir)67.

ubtsAft, ir)«7.

'Ut, order for trial in Superior Court, luOT

lit for tlio purjvKsc of execution, 166'J.

;i, c. To. . loOil.

)i banister of seven years' standing, uiidtl

0.. 15(11).

s, 1571.

t of London, 1571.

h Boroujrh and Local Coiu-ts of Record Act, I

72.

i Courts, 1573.

I district rogistries, 1428, 1430. Sec " Lt-

t lies, and by whom, &c., 1253.

replevin, 1255.

,' replevin before 19 .]• 20 /'. c. 108. .1257
« made, 1 258.

joved out of cotnity. . 1258.
t when action I'tuiimenced there, 1258.
'ithout delay, 1259.

tie, &c. in question, 1259.
nj? to action of replevin repealed, 1259.
159.

)9.

'&c\Ao\in~cuntliu(cd.

appearance, 1259.
default in ajjpoarance, 1259.
statement of claim, 1259.

default in delivering, 12G0.
writ of second deliverance, 1261.
writ of inquiry after non pros, m case of distress for

rent, 1201.
sotting aside judgment of non pros., 1201.

defence. 1201.
r

>

defaiUt in delivering, 1262.
reply, &c., 1262.

default in delivering, 1262.
payment into Court, 1263.
.discontinuing, 1203.
trial, &c., 1203.

verdict for plaintitf, 1203.
for defendant, or nonsuit, 1201.
second deliverance after nonsuit, 1264.

now trial, 1205.
costs, 1265.

judgment, 1265.
appeal, 1205.

execution, 1205.

proceedings on return of elongata, 1265
proceedmgs in County Com-t when action conunenced there 1200

in case of distress for rent or damage feasant, 1260
proceedings in High Court when action commenced in County Courtand removed by certiorari, 1207.

application for writ, 1207.
affidavit, 1207.
rule nisi, &c. sometimes only gi-anted, 1267.
service of rule or summons, 1267.
service of order, 1267.
tho writ of certiorari, &c., 1267.
security to be given, 1268.
appeal and second application, 1268.
proceedings after removal, 1208.

appearance, 1208.
statement of claim, &c., 1270.
proof that title, i-c. came in question, 1270.

appeals from County Courts in actions of, 1528.
proceedings on the replevin bond against the sureties. 1270

how bond forfeited before 19 S; 20 V. c. 108 1'70
proceedings against tho registrar of the County Cofirt, for takinir
msumcicnt or no siu'eties, 1271.

*'

new trial in, 744.

Reply to defence of payment into Court. 349.
Reply, 312.

where not necessarj', 312.
pleadings subsequent to, 313.
default in delivering, 327.

Reply at trial, right to, 644.
Report office, 20.

Request, examination on, in lieu of commission. 555
Rescue, 899, 1505.

Re-sealing writ, 242.
Residence,

compelling solicitor to disclose that of client, &c., 115.
of solicitor, for purpose of serving proceedings, 220.
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Resiileiico— (•(/;/ tin tied.

of piirty miiiig or (lefondmjr in person, 227.
Htutemcnt of, in affidavit, 459.
iiulor.seraent of, on writ of summons, kc, 226, 1443.

on writ of execution, 800,

on order to arrest, 1480.
of defendant, in writ of summons, 217.
statement of, in appearance, 2y5.
service of rule nisi, where residence of party unknown, 1386, 1388.

Restitution,

after execution, 834.
after reversal on appeal, 993.
in ejectment after execution, 1229.

Retainer of .solicitor, 99.

Retainers to counsel, 709, 713.
Retomo luibendo, writ of, 1200, 12G2.
Return of writs. Sec the irspective titles of wr'Un throughout the Index.

notice for, 817.
of writs of execution, 800, 815, 818, 863, 884.

Return of chattel, execution for, 904.
Revenue officers, &c., actions agaijst, 1048.
Revenue side of Queen's Bench. See " Queen's Bench."
Rev_enuc, solicitor of, may practise, &c. without articles of clerkship,

Reversionary estates, extending of, 877.
Reviewing taxation, 699.
Revising barristers, appeals from, 16, 1378.
Revivor of suit for costs, 728.

Revocation,
of warrant of attorney, 1309.
of arbitrator's authority. See " Arbitration.^'
of administration pending action, 1116.

Right to begin at trial, 627.

Right, petition of . Se^ " Petition.''

Riot, actions against hundi-edors in case of, 1108. See " Huudredors."
Roll. See " Untn/ on the Roll."

striking solicitor off, for misconduct, 176.
at his own request, 184. See " Solicitors."

Rolls of manor, insjjection of, 511.

Royal Courts of Justice, 20.

appointments to keep in oi-der, 29.

Royal family, &c. cannot bo an-ested, 1455.

Rule, title of affidavit in answer to, 457.

Rulos of the Supreme Court, 199.
orders and rules annulled, 199, n. [a).

to what proceedings they apply, 202.
include forms, 203.
power to make new rules, 200.
interpretation of terms in, 204.
exceptions from, 203.
mode of citing, 199.

cited. See " Table."

Rules in particular cases. Sec the respective titles throughout the Index.
Rules and motions. See ^'Motions and Orders."

rules nisi, 1379, 1380, 1386.
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mons, 217.
2y.').

jidenco of liurty unknown, 13S6, 1388.

r titles of iv)-its throughout the Index.

15, 818, 863, 884.

904.

liast, 1048.

See " Queeji's Bench.'"

:tise, &c. without artioles of clerkshij),

in case of, 1108. dee " Jfioiifredois.

S. ^

Sailors. See "Seamen."

Sale,

^r^S^fa"f^?4:^^^^' "^^'^^'-'^ ^" ^l--"y I^-"-". 10-

under an elegit, 880, 888.
of stock of Hhares, no power to order, 924
ordering of perishable goods, 437.

Sale, registration of bill of, 8C0.

Sulford Hundred Court, appeal from, 1520.
prohibition to, 1647.

Salvage, jurisdiction in cases relating to, 11.

Satisfaction,

entry of, on roll, 779.
satisfaction piece, 779.
practical directions, 779.
when signature to satisfaction piece dispensed with, 780of registered judgment, 780.

^^y/nu,,ov.

Saturday, service of proceedings on, 1440.
" Scandalous," meaning as applied to pleadings, 318.

to interrogatories, 520.
School, service of writ in action of ejectment in case of, 1212.
Science, evidence on questions of, 63C.

Scientific societies, actions by and against, 1105.
Scire facias,

action of, commenced by writ, 215
definition of, 1285.
where it lies, 1285.
proceedings in, 1286.
on a judgment on bond, 1285.
against shareholders of companies, ic, proceedings in lieu of, 1073,

Scotland,

solicitors in, admission in England, 75.
service of wTit, when defendant resident in, 245
not within rule as to security for costs, 395. '

third party notice cannot be served in
'

419
'

swearing affidavits in, 467.
'

peers of, privileged from being held to bail, 1456
commissioners for taking affidavits in, 25.
compelling attendance at trial of witness "in 571 1611
registration of judgments in, 771.

.
,

.

Sea, damages by coUision at. Sec " CoUUion between Ships."
Seal of district registry, 1424.

Seamen or petty officers of the royal navy,
privileged from arrest, 1460.
obtaining production of, as witness at trial, 567.

Searches, fee stamp on, 200, 806, 1674.

Second action,

staying proceedings in, 368.
after discontinuance, 341.

Swiond arrest, when allowed, H61,
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Second delivcruuce, writ of, 12G1, 1264.

8e(!\n'itics for money seizablo in cxocutiou, 846.

Security for solicitor's costs, 159.

Scuurity for costs,

by solicitor, 130, 159.

in what cases, 395.

wliere plaintiff resides abroad, 395.

wlicre lie resides in Scotland or Ireland, 396, 773.

temporary ab^!euce not enough, 395.

nor involuntary absence, 390.

residence at time of application for security, 396.

possession of property, where an answer to application, 397.

in actions by peers, ambassadors, and their suites, 397.

in actions by :oreign potentates, 397.

in actions by foreign corporations, 397.

when defendant ordered to give security, 398.

where plaintiff a bankrupt, insolvent, or pauper, 398.

in actions by limited company, 400, 1056.

whore plaintiif a lunatic or infant, 400.

where plaintiff convicted of felony, &c., 400.

next friend, when ordered to give security, 400.

in case of action by married woman, 1152.

in interpleader, 1300.

in ejectment, 395.

on appeal, 982, 1000.

on appeal from County Court, 1530.

application for, when to be made, and how, and subsequent proceoJ

ings, 400.

demand of secui'ity, 401.

application for plaintiff's residence, 401.

affidavit in support of, 401.

amount of time for giving, 401.

bond, 402.
_

fresh security, 402.

discharge of order for security, 402.

time for pleading after security given, &c., 403.

dismissing action pending order, 403.

day on w^hich order for, served, not reckoned, 1434.

of discovery by payment into Court, 494.

when delivering interrogatories, 518.

Security,

by receivei', 433, 916.

delivery up of property detained a.s, 439.

in actions on lost bills of exchange, liic., 404.

to plaintiff, on defendant's aiTest before judgment, 1498,

under County Coui-ts Act, 1530.

in replevin, 1254, 1268. AVc " Itcplevi)!."

to plaintiff on removal of replevin, 1208.

Separate trials, ordering, 406.

Separation of causes of action, 406.

Separation, judicial, effect of, 1151.

Sequestrari facias de bonis ecclesiasticis. Sec " Clergymen.''
,

when issued, 1177.

sequestrator may sue in his own name, 1178.

Sequestration, writ of, 907.

Sequestrators, duties of, 912.

Serjeant. See *^ Counsel."

when privileged from being held to bail, 1458.

exempt from being a jiu'or, Gl&.j
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1151.

jsiasticis. Sec " Clcrff!/mcn.\

i own name, U78.
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Servants nf Rcjyal Family,
when piivikgrd from arrest, 1455.
from serving on jury, CI 5.

Servants of peters, U.JU.
of anibassa<lorH, \c., 1157.

Service of clerkship to a solicitor, 53. .SVf " Sulicitors."
Service ot prnceediugs, &c. geuerully, 1439

hour of the day for, 1436.
charges allowtKl for, "20.
on third party, 308.

Service of procewlings, &e. in particular cases. .S',.'

thruiu/hdiil the Iiidtj-.

Set-off and counterclaim, 304. .S',r " Cuunterchm:'
clistmclion between them, 310.
costs in case of, 678, 68:2.

particulars of , 381.
in cases of special hidor.sement, 271.
verdict, how taken, in case of, 061.
when allowed to prejudice of solicitor's lien 783
solicitor s bill need not be delivered for purpose of, 1 36of judgments, costs, kc, 781.

^ '

of costs, by taxing offieer, 706.
in pauper action, 1 184.
against calls in winding-up cases, 305

Settiiig aside proceedings tor irregularity, 441. &« " Ineaulavilu '>

Several actions,

staying proceedings in, 407.
consolidating, 407.

Several claims, joinder and separation of, 405.
8c'\eral issues,

costs in case of, 680.
Several parties, proceedings by one on behalf of, 1017
Several plaintiffs or defendants, joinder of, in action, i(
Se\eral writs, priority of, 793.

Shareliolders in company, proceedings against
portitio/is.

'

Shares, charging of, under a judgment, 919.
Sheriffs, under-sheriffs, and sheriffs' officers

for what counties, SI.
nomination, 31.

under-sheriffs, 31.

deputy -sheriffs, 32.

sheriff's officers, 32.
action by, agahist solicitor, for fees, &c., 33
blank warrants forbidden, 32.
special bailiff's, 32.

liability for fees, 33,
direction of writs to, 797.
writs into counties palatine, how directed, &c., 798.
transfer of writs, ka. to incoming sheriff", 33, 816
returns of writs by, 34.

> i
•

relief to, by way of interpleader, 1306.
puuislied for misconduct by Court, 34.
liability of sheriff for misconduct of officer 34
evidence to prove connection between sheriff and officer 35
not agent ot execution creditor, 36. ' '

what fees 'nay be taken, 36.

1015.

See "Cuiiipaiii/," " Cor.
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Shcnfts, uiul.T-Nlioiill'H and Hlicriffs' omccvH-cuiitiiiiud.
w)licit(ir alilt) Id practiHo while under-ehcritf, !)S.

wdor for diMcovury against, 493.
intorroKatorii's to Hheriff's officer, 517.
table of foes of, 1701.
extortion by, Hummarily punished, &c'., 36.
costH of complaint, \(;., 37.
fees in Lancaster and Durham, 37.
action for, 33, 827.

Sheriff,

direction of order for arrest of defendant to, 1477. '

of WTit of execution, 797.
where sheriff is a party, 797.

r"!-V,"^'
*" ^'^'-'cu'o "r<l«' fi>r arre.st of defendant, 1479, 1483.

liability of, for arrest of i)rivileged persons, 1484.
proceeding's on the arrest, 1496.
proceedings against sheriff after, 1504.

duty of, as to summoning jury, &c. 6're " Jitri/."
award of venire, where a sheriff a party, ko., 602.
how to execute writs of execution generally, 807, 809. See " Eu:ec

his jioundnge and expenses on writ of execution, 824
how to execute, and duty, &c. on a fi. fa., 837. Hee " Execiition:\

on an elegit, 883. Sec "Execution.''
on a ca. sa., 893. See "Execution."
remedy against, for amount levied under fi. fa., 844.

property of, in goods seized under fi. fa., 838.
duty and liability of, on bankruptcy of execution debtor, 1172wnt of inquiry executed before, 1335.

in debt on Iwnd, 1282. See " Ingiiiri/."
attachment against, for not executing writs, &c., 822 See "

tachmeiit.''''

duty of, to execute writ of attachment, 952. See " Attachment "
Blientf, action against,

for escape, 898.
for false return, 820.
for amount levied under fl. fa., 869.
for not taking sufficient pledges in replevin before 19 ^- 20 V. c. 10

for extortion, 30.

for arrest in wrong name, 1479.
for refusing to arrest, 1458.

Sheriff's officers. See '

' Shcrip, " " Undc-nhcnfs, '
' atid ' « OJicers.'

'

oilips,

mortgaged, cannot be sold in execution, 866.
collision between, 394.

8h
preliminary act to delivery of pleadings in action for, 394

notice of trial, 578.
of inquiry, 1334.

of motion, 1383.
Shorthand notes,

when privileged, 504.
costs of, 712, 986.

Showing cause against rules generally, 1390. Sec " Mutiom and Ordn-
Sidc-bar niles, 1395.

Signature of judges, judicial notice to be taken of, 14.
Signature of pleadings, 28 1

.

Signet, writers to the, admission as solicitors in England 75
Singular to include plm-al, 205.

'
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lud HlicrifFs' otRccrs—timliiniat
;tiso wliilo nnder-slicrilf, 08.
igainst, 493.
leriff'H ofHcer, 517.
1.

irily puiiishetl, &i'.

^0., 37.

d Durhiim, .37.

;J6.

r ni'i'ost, of defendaiit to, 1477.
'

tioii, 797.
a partj-, 707.
irdcr for um-Ht of dufoiidiinl , 1479, 1483.
t of privilcfjod persons, 1484.
;he arrest, 1496.
inst sheriff after, 1504.
iiiiiij? jury, &c. See ''Jury."
?rc a sheriff u party, &o., 602.
of execution generally, 807, 809. Sec " Ejccc

(1 expen.setj on writ of execution, 824.
duty, &ti. on a fi. fa., 837. See " Hxeadion."
t. See " Executiony
. See '* Execution."
for amount levied under fi. fa., 844.
seized under fl. fa., 838.
oil bankruptcy of execution debtor, 1172.
ted before, 1335.
1282. See " Inquiry:''
for not executing writs, ice, 822. See "

rit of attachment, 962. See " Attachment:'

lorfi. fa., 869.
nt pledges In replevin before 19 ^- 20 F. f . lol

imc, 1479.
1458.

heriffs," " Under-nhcrifs,'' and ''Officers:'

sold in execution, 856.

ct to delivery of pleadings in action for, 394,

SH generally, 1390. See "Motions and Ordm\

al notice to be taken of, 14.
I.

ission as solicitors in England, 75.
(205 " '

rmkx.
181.1

ttiiigHof Courts, 189. See " Courtu:'
loldiers,

privilege of, from arrest, 1461.
from arr(^<^t on ca. rni., 1461.

olicitor,

meaning of tlio term, 39, 1 26.
general onactmonts as to, 39.
actions by and against, 1037.

I. Articled clerks,

the binding and service-examinations, C4
who to bo bound, and in what cases, time of service. &c 44to whom to bo bound, 48.

«iyn-t, ivo., 1 1,

preliminary cxaniiiintion, 48.
the articles of clerkship, 48.

the term, 49.
stamp on, 49, 50.
penalty on stamping after six months, 50.
affidavit ot execution and enrolment of 50
enrolment wliero iirticlos lost or destroved "o"

arti(;lcs to bo entered by the registrar, 53
' "

tlio Horviie, 53.
clerks not to hold otlier office, ite , 54
admission notwithstanding irregular service 55
'
cSk' S!"^'

"^''""^ "**' *''" '""' ''''' "° <li'«<l"alifioation of

^'ruptcr&c.,'"8!^''
"^ '^'""'' '"'""'^ °*^ ^'""'^'''' ''"'^J^-

refunding premium, 59.
stamp on fresh articles, 59.
no assignment of articles, 59.
examinations, 61.

fees, 62.

coemptions from examinati(m, 63.
regxilations of Incorjjorated Law Society, 04
prehmmary examination, 64.
intermediate, 05.
final, 67.

honour "iO.

the admission,

enactments ec^uiring admission, 71.
preliminary step.s to admission, notices &c 72
affidavit of service, kc. for the puqiose of admission, 73oath to be taken on admission, 73.
practical directions as to obtaining admission 74
admission in other C'ourt^^ 74.

*

admission in certain cases, 75.
improper admission, 75.
notices, &c. for re-admission, 75.

TT c ,.
./'*'''' °" a'iniwsion and re-admission, 1680, 1093

II. Solicitors,
'

the enrolment of, 76.

solicitor changing name, 77.
the certificate and renewal thereof, 77,

stamp duty, 77.

appointment of registrar of solicitors, 7,^,,

registrar to deliver certificate, &o., 79.
certificate after neglect to take it out for a year 80
practical directions for obtaining certificate" 80

'

when certificate to bear date, i-c, 81.
'
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conMO(iiicticc.s of priu'tisintf withfuit cortiflcato, Ac, 82, 8;J.

(l<'riNi()U!H iiiidiT tlio old Alt, 8 J.

effect on (diitit, SI.

reiulmiHsioii and ivnowal of cortittciite, §5.
in what I'lisos griintal, 87.

time for aiiplicntioii, &c., 87.

procodiin', KS.

dofinitiou of (iniiliticd iiraititioncr, 90.
outry of niinif ami iibodo of, ut Pi'tty Biifjr Offlcf, 7t,
unqiiidificd persons driiwin^ up instruments and aclini' an soliti

tors, 8;j, 88.

eousocpieneeN, 90, 91.

effect as regards client, 90.

Moiicitors not to act as agents to, 91.
casus within the Act, 9 1

.

proceeding's against, 92.

cannot act in County Court, 93.
privileg- . and disabilities of Holicitors, 93.

privileged communicutionH, 95, 497.
disabiliti*'s of, 97.

disabilities of solicitor prisoner, 98.
uot privileged from an-est, 1158.

their emi)loyment and duties, 99.

the right to sue and defend by, 99.

liow appointed, and when, 99.

by whom, 100.

using solicitor's nanio without authority, 101.
extent of authority, and when it ceases', 102.

acting without authority, 107.
authority to refer, 1587.

when solicitor bound to proceed, 108.
change of, 109.

death of, 111.

duties of, to clients, and when liable for negligence, 111.
consequences of breach of duty, 114.
liability for acts of partner, liS,

not entering appearance in pursuance of undertaking, 2')S.
stating whether writ issued by him, 1 15, 250.
application for disclosure of client's residence, IIG.
liabilities of, to third parties, 117.
liability for tort, 118.

ei\forcing their undertakings by application to the Court ni
judge, 119— 121.

title of affidavit, 457.
assignment of, to persons suing in formii pauperis, 1183.

their bills of costs, rights, remedies and other matters as to, 122,
statutes as to, 122.

agreements as to costs, 126—131,
the delivery of the bill, 131.

form of bill, &c., 132.

delivery of, 134.

compelling delivery of bill, 136.
taxation of the bill, 122, 139—165.

what bills, 139.

by whom application to be made, 140.
time for applying, 142.
application and order for, 146.
costs of taxation, 148, 151, 154.
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riu'tiNinjr without cortiflcato, &!•., 82, 8.'1.

I.J old A,t, 81.

DriictitiontT, 00.

ilo tif, lit P.'tty Dag <lfHco, 71.

iwiiiff iij) iii4triiiiiciitM 1111(1 ai'ting' as soliii-

,
and when liable for negligence, 111.

aoh of duty, 114.

partuor, 115.

anco in piirsiianco of undertaking-, 2.)S,

it i.ssucd by him, Ho, 2.j0.

osiiru of client'H residence, 110.
d parties, 117.
8.

jrtakings by application to the Court or

;, 457.

>rsons suing in formi pauperis, 1183.
s, remcdiea and other matters as to, 122.

Solicitors -eoiitiiiiinl.

the taxation itself, HO.
reviewing taxation, l.VJ.

rcincdy for ovir-paymont, 153.
their remedies for their bills, 155.

defenees to an action, 157.
socnritioM and lien for bill, 150, 593, 934.
coniproniise of a cause to prejudice of solicitor, 1G5.
effeet of lien or set-olf of costs, 783.

tlelivcry uj) of documents, moneys, &e., 170.
cliarging orders on jjroperty recovered, iSrc, 100.
s<jlicitor neglecting to givo notice to client of <.rder to
answer iiiterroj,'atori(\s, kc, 520.

solicitor and client costs, 700.
solicitor for several defendants, costs of, 703.

sununary rcn)edy against, for misi'onduct, &c., 170.
for crimes and misdemeanors, 177.
for gross misconduct, 177.
for ue),'ligencc or \inskilfulncss, 180.
the a])plication, how made and proceedinirH on it 180
appeal against, 18.'!.

order agai_iist solicitors to pay costs of procecdinirs, 184.
title of afhdavit, 457.

signature of pleadings l)y solicitor, 284.
plea(ling by wrong solicitor, 298.
striking oft' the roll at their own request, 184.
new trial for absence of, 738.

Til. Agents to solicitors, 185.
liability, autliority, lien, &c., 185.

Solicitor necc8si'„y of presence, &c. of, for att-station of warrant of
attorney, 1300.

ii\oi\o of service of proceedings on, 1440.

S(]utli Eastern circuit, 195.

Soutl. wark, direction of wi-it to be executed in, 79".

Special bail. See " nail."'

Special bailiff, 32, 813.
sheriff not liable for escape from, 33, 898.

Special case,

on trial at Nisi Prius,
verdict subject to, 059.
allowance for costs of, 702.
in case of compulsory arbitration, 1607. Sec "Arbitration "

trial of questions of hiw by, 1343.
by agreement, 1343.
by oi-der, 1344.

the case, 1344.

agreement as to payment of money and costs, 1344
amendment, 1345.
entry for argument, 1345.
leave to enter when necessary, 1345.
fee on filing, 1346.
copies for judge, 1346.
points, 1340.

proceedings to argument, 1340.
appeal, 1346.
may be heard before Divisional Court, 1379

where infant is a party, 1130.
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Speuiiil cane— coiilbiiKYl.

in interpleader proceedings, 1 3C 1

.

statement of, by arbitrator, 163t.

Special constables, actions njrainst, 1017.

Special examiner, examination of witnesses, &c. before 633
order for, 534. ' '

affidavit in support of application, &c.., 53,j.
when application not grante<l, 535.
framing interrogatories, 535.
compelling witness to attend, &c., 537.
appointment of examination, 538.
the examination, 538.

depositions, 539.
special report, 539.

filing, &c. depositions, 539.
notice of intention to use depositions, 539.
use of depositions at trial, 539.
costs, 542.

taking evidence subsequently to trial, 542.

Special execution, not wairantcd by general judgment, 797.
Special indorsement of writ of summons, 221.

application by plaintitt to sign judgment after, when defendant
pears, zbU.

general principles as to leave to defend, 270.
set-off or counterclaim, 271.
the application, 272.
plaintiff's affidavit, 272.
how defendant may show cause, 273.
defendant's affidavit, 273.
examination of defendant, 274.
order for judgment, 274.
costs, 275.
leave to defend, 275.
time for delivering defence, 297.
appeal, 276.
payment into Court, 276.
statement of claim unnecessary after, 288.

Special jury,

how summoned, 605, 006.
how called and swoni, 626.
challenges of, 026.
costs of, 717.
tales, 626.

qualifications of special jurymen, 614. Sn "Juror."
Special pleas. SW "Tkai/iiig.^ in goicrnK"

Special referees, 1575.

Special verdict, and proceedings on, 657. Sec " Vrrdiet."
Specific goods, execution for delivery of, 904.

Specific performance assigned to Chancery Division, 10.

Speedy execution,
order for, unnecessary, 789.
waiving costs in order to obtain, 766.

Spring assizes, 194.

St.iffnrd, entry of action for trial at, 509.
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uently to triul, 542.

antod by gonoral judgment, 797.

of Hiumnons, 22 1

.

to sigii judgment after, -when defendant i

iG.s;:

[Stamp,

rules as to taking fees, &-c. by,
on articlo.s of clerkshin, 4a so
on fresh articles, r,9.

'

on admission of solicitor 74
on solicitor's certificate, 77
upon affidavits, 470, 475
on cognovit, 1298.
on wariant of attorney, 1303
on agreeni(-nt of reference to arbitration I 'ioi

unn^^,y^.ppointn.entofu.SlGS'-

&c., 490, n. {.).
^ ^ "* '''^'^^ produced as secondary evidence,

documents under C. Z. /' >/, i«:;i „
compelling production of "in Ta t tSt ;""' ^Trstamping at trial, G47 ^•' '' '*t"'"Pod, 513.
wrong ruling of judge' as to, no new trial for 7'X itamps, collection of fees by, 200 1G«S ' ^ ''

l^nndmg orders and instructions io agents 007 ,/ ,,„[tannaries,
et-iii-M, jji ,( sfq.

rnn'!w°'"'^n*''
J»J'«'^"y noticed, 1058.appeal from Court of, 1521.

removal of causes from, 1573.
:atemcnt of claini,

in what cases t^ bo deUveretl and in what not 2SSwhere several defendants, 289 '
^^^•

time for delivery of, 288.
delivery of, 289.
filing, &c., 289.
rules as to contents, 290.
alternative statements, 292.
how to bo intituled, I'rc., 2"92

statement of facts, 293.
place for trial, 294.
signature, 295.
irregularity in, 295.
further time for delivery, 290
amendment, &c., 32C.
default in delivering, 320.

itement of defence, 297. Sec ' • Defence "
itute,

not guilty by, 300.
what defences under, to be pleaded specialK- 300
general issue by, in actions against jLtices 'loSiagainst constables, &c., rn44.

''
' '

against persons protected by,' 1048
clauses m local and personal Acts o-ivi„',r ,^,,,,1,1 ^

&c. repealed, 1048. " ^ "^''^ '=°**^' S^^neral issue,

uniformity of notice of action, when reouired bv in lo
limitation of actions by, 1049!

"^'"^^ "^^'l^^^a by, 1019.

itute of Frauds,
retainer of solicitor, when within, 100
pleadmg defence of, 284.

Itute of Limitations. See " Limitatkms."

Ses; S:"'X^:!';SK;)1^"^'^ ^7 statute" pleaded, 300.

fying execution, 7!)0.

A.I',—vnr,. II.

6a
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Stayiujj: proceedings,

by fui'ther time given to plead, 301.

until costs of discontinued action paid, 341.

generally, 300.

application, -where to be made, 361.

how to be made, 3G2.

upon payment of sum indorsed on writ and coats, 362.

upon payment, &c. of debt or damages, and costs, where the amour:; I

is not disputed, 362.

the like, where the amount is disputed, 366.

the like, without costs, 366.

on payment of less than amount claimed, 367.

on delivery up of goods, &c. claimed, and nominal damages, 367.

in second actions for same cause, 368.

in cross actions, 370.

in several actions pending the trial of one, 371, 409.

in trifling actions, 371.

in vexatious actions, 372.

until costs of interlocutory proceedhigs paid, 372, 728.

in actions brought without authority, 372.

where action, &c. against good faith, &c., 374.

on compromise, 374.

after injunction, 375.

in actions hi respect of a claim to goods taken ill execution under proci-:

from County Courts, 376.

in penal actions, 377.

pending criminal proceedings, 377.

in actions on judgment, &c. pending appeal, 378.

pending a rule nisi, &c., 378.

in actions by outlaws and alien enemies, 378.

in other cases, 378.

where solicitor uncertificated, 85.

after agreement to refer, l.')99.

what a breach of order staying proceedings, 379.

where order for delivery of particulars, 384.

in cases of irregularity, &c., 448, 449.

pending appeal, 984.

pending appeal to House of Lords, 985.

till probate granted, inc.
after presentation of banki-uptcy petition, 1167.

in ejectment, 1221, 1245.

in interpleader, 1359.

after a summons, 1406.

Stet processus can only be entered by consent. See Qiiarriiiffton v. Arth']

11 M. &W. 491.

Sticking up proceedings in Master's office, 280, 1443.

Stock, -barging of, under a judgment, &c., 919.

Striking out,

matter in pleadings, 315, 325.

parties, 1021, 1023.

Striking solicitor off roll,

for misconduct, 180.

at his own request, 184. See " Solicitors.''

Subornation of perjury by a solicitor, how punished, 177.

Subpoena, 500, 1697.

for attendance of witness at chambers, 561.

service of, 562.

before special examiner, 537.

before arbitrator, 1611.

on writ of inquiry, 1335.
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arscd on writ and costs, 362.

t or damages, and costs, where the amoui;:

nount is disputed, 366.

^, 366.

mount claiiiiod, 367.

:c. ulaimed, and nominal damages, 367.

cause, 368.

the trial of one, 371, 409.

dm to floods taken in execution under procc'-

6.

cred by consent. See Qiiarriiifffon v, Jrlh-

Suhposna—iwi iui tud.

punishment for not obeying, 568
amendment of, 665.

^'

Subpoena duces tecum, 505.
before special examiner, 537.

tSSlS,^E^J^f --on. ^ 236, 1,^, 1007.

Suit, definition, 203:
°'='^^''"" °* breaches in actiou on a bond, 1279.

Summing up at trial, 644, 655 S,t '• 'r,.;„7 / ^- ,. . .

Summons, writ of,
^*' "°'^- ^" ^rinl at A,., l>n>i.,_"

actions must be commenced bv "15

year, letter, and number '10
assi^ming antion to Division of Hi-h Court 21 7^l.rec...,n of, and parties' names and fence's; &c., 217.

nuS'^'paSf^"" ''''' ^'^•' ^^^^^^--> &e- 220.

S'l^te"'1^ '''' l'^-« *- 'appearance on, &c., 1427.
indorsement of claim, 221 380
special ind(u'sementuuder'Ord.' Ill re 221 9Mof amount of debt and costs, 223 '

'

proceecUngs on non-appearance where special indorsement,

''«S hiS;Si;f^'^^ "^^^" '^^f-^-* 'appears where

"menttsr' °' ^'"'" '''^'^«—
>^ '^f'- special indorse-

indorsement in cases of account, 2"5
indorsement that plaintiff claimq n w,.i+ ^4.'

injunction, 226.
^"* °* mandamus. Sec, or

indorsement where parties sup n,- .,..» „ i •

character, 226.
''"^ ^^'^d m a representative

indorsement of solicitor's or •nlqinfiw,. u
preparation and issuing of wrlisl'??'

''^^''''' '-^-

concurrent wiits, 228.
'

'
"

duration and renewal of writs, 229when writ lost, 231.
service of writ, 232.

service on particular defendants, 234
indorsement of service, 2'i5
substituted service, 235.
ser\-ico by advertisement, 238
service by notice, 238.
affidavit of service, 200.

setting aside service of writ '41
solicitor stating whether writ'issued by him 115 250defects in writer copy, how taken advanta^'e of '&, .4.proceeding as if service effected, whereittCot btn aJiiished,

altering the writ without leave, 213
amendment of writ, 242.

.)

allowance for costs of , 702, 710.
-. Where defendant is out of tlic imisdiction "li

present rules as to, m J'"istuotion, 244.

ti;e"rd'etl4r'
""''"' " ^'^""""^ ''' ^^^land, 245.

form of writ ai.'' !:<.tice, 248.

fi A 2



< : i!

1820 fnde.r.

Summons, writ oi—con/iiuml.
2. Where dofeiulaut is out of tli(> jiivisdiction—wi/i'/iwrf.

sorvico of, 248.

l)rococdiug.s to set nsiilo tho onlor, 249.
practice rules as to, 1G90.

Summons,
for db-ections, 335.
of jury on trial at nisi prius, 002,
on writ of inquiry, 602, 1332.

Summons and order department of Centr 1 Ofilco, 21.
what documents filed in, UiDu.

Summons iiud order, 1401.
jurisdiction of a sinj>'le judj-c- at chambers, HOI.
jurisdiction of a master, 1403.

master may refer matter to jud^e, 1404.
mode of proceediuj,' to ohtain order, 1404.

order nisi makinj,' itself absolute, 1401.
the siunmons, how obtained, service of, &c., 1404.

form, 1405.
title and direction, 1405.
place and time of attendnnce, 1405.
contents, 1405.
several matters may be included, 1405.
alteration of, 1405.
date, 1405.
when to be served, 1405.
service of, 1406.
entry of, in list, 1400.

when summons operates as a stay of pi«oceedings, 1400.
what proceeding's stayed, 1407.
time to take next step after sunnnoiis disposed of, 1407

abandomng summons, 1107.
attendance and rotation of musters at chambers, 1407.
assignment of actions to particular masters, 1408.

transfer from master to master, 1 109.
•absence, i:c. of master, MOO.

time for retuni of summonses, lists, vVc, 1409.
consent to summons, 1409.
attendance on summons, 1410.

where parties agree to adjourn, 1410.
when opposite party attends, MU).
affidavit when re<piired, 1 110.
judge directing examination of witnesses, 1410.
attendance by comisel, ^:c., 1411.
summons disniissed. Mil.
referring application to tlie t'<iurt, 1411.
reference by one judge to another, 1411.

by master to judge, 1411.
adjournment where all matters not disposed of 1412

proceetlmgs where party fails to ai)pear, 1412. *

reopening proceedings, 1112.
costs, 1412.

compelUng attendance of witi'oss, 1412,
costs, 1412.

costs caused by non-attendance, neglect, &c., 1413
the order, drawnig up, servie(^ of, \-c., 1413,

who may draw up the order, MM.
form, 1414.

fee tor (bawing up, 1414,
effect of the order, and how enforced, 1411.
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mt ol' tlic jurisdiction

—

coiiliniiviL

bo incliulod, 1405.

|SurainouH and order

—

conUnua/.
when and liow it muy bo nbandoned, 1415.
settuiL'' aside or amending order, 1415.
appeal from master to judg-e, 1416.

no stay nnless so ordered, 1417.
appeal from the jiidije to the Court, 1417

to what Court, 1418.
how brouglit, 1419.
time witliin which it must be brouKht. 141i)
tonn ot application, 1419.
setting dowii, 1419.
affidavits, 1419.
costs, 1420.

appeal to tlie Court of Appeal, 1420
fees at judge's chambers, 1G76.

I Sunday,
when reckoned in proceedings, 97", 1434
when not reckoned in County Courts, 14;i4
proceedings, &c. cannot be served onj 2.32

'

an-est cannot be made on, 810.
unless after negligent escape, 897

\vrit not rotmiiable on, 800.
writ of Himunons cannot be tested on '^20

or served on, 2.32.

subpoena cannot be served on, u(i2.
wit of execution cannot be executed on, 810
attachment camiot be executed on, 9.52.
affidavit swoni on, bad, 470.
warrant may be delivered to bailiff on, 809
nctionby .solicitor for work done on, 157.

Superannuation allowance, attachment of, 930
I Superfluous matter. &c. in pleadinirs, 281 705
Supreme Court of Judicature,

'

how constituted, 1

.

divisions of, 2.

jm-isdiction not vested in Higli Court, 3.
masters of. Sw '' Maslc-.i."
offices of, when open, &c., 191.

notices from, 1443.
rules settlal by the practice master, 1695

Supremo Coui-t Fimda Rules (1884) , . 356.
fees (schedule), 1672, IG82.

what to be taken by means of stamps, 1683.
Surety. Sec "Arrest of Ihfemfaiit before Jtulijment''' "Bail "

m replevin, proceedings against, 1270.

"'of"1.506
"^' '^''^™'^'"'' ^''^''^''' i^'^f^ineut, liability and discharge

proceedings against, 1511.
Surgeon exempt from being juror, 615.
Surprise, now trial in case of verdict, &c. bv 740
Sm-rebutter, 279.

J^- •

Surviving defendants, execution against, 855.

k- euforoed, 14 M.

T.

Table,

of fees, 1C71.

of sheriffs' and bailiffs' fees, &c., 1701.
Taking money out of Court, 347.
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Tales, what, and how i)btainod, 626.
Taxation,

of cOHtH, 61)3. Sir '•CoKf.s.'"

not a condition precedent to right to recover costs, 728.
taxing officer's powers, 696 ci seq.
taxing officer's duty, 705.
of costs on award, '1640.

of solicitor's bill, 139. Hrc " Soliciloi-ny
fees to bo paid on, 1675, 1079.

Taxes to bo paid in case of execution, 841, 844.
Taxing department of the Central Office, 22.
Technical objections to pleadings not to bo raisetl, 319.
Telegram, notice of injunction by, 436.
Tenant.

_
f>W" lyniiiiriit," " LamUord."

service of writ in ejectment on, 1209.
collusion by, against landlord in ejectment, 1214.
bound to give landlord notice of ejectment. 1213
ejectment by landlord against, 1230.

Tenants in common, service of writ for recovery of land on 1209
Tender,

defence of, 346.

payment into Oourt on, 340.
of rent, &c. in ejectment, 1245.
by justices, 1042.
by special constables, kc, 1047.
in case of railway companies, &c., 1068.

of local boards, 1097.
no waiver of notice of action, 209.

Tenn fees, 727.

Term of years, ka.,

sale of, under fi. fa., 840, 847.
extending, &c. of, on elegit, 884.

TeiTDs,

abolished, 189.

commencement and duration of old terms, 190.
motions on last day of tei-m, 1382.

Terretenauts, elegit against, 1201.

Test action, stay of proceedings in case of, 371, 409.
Test<ator, seizure of goods of, in execution, 853.
Teste of writs, 799.

Thanksgiving day,
when reckoned in proceedings, 1434.

Third party,

counter-claim, where interested, 307,
non-delivery of pleadings by, 421.
costs in case of, 675.
seizure of goods of, under writ of execution, 851
wrongful arrest by, 1489.

Third party procedure, 416.
third party notice, leave to issue, 418.

application for leave, 419.
form of, service, &c., 420.

appearance by thii-d party, 420.
leave to appear after time limited, 420.
default of appearance, 420.
proceedings where third party appears, 421.

•application for dircelions, 121.



Index,

led, 626.

cedent to right to recover costs, 728.
690 el srq.

5.

-SV,' " ,S«/iV(7oc,»."

1075, 1079.
xecution, 841, 844.
>ntml Office, 22.

^inf,''s not to bo raised, 319.
m by, 430.
' LaiuUonl."
out on, 1209.
dlord in ejectment, 1214.
lotifo of ejectment, 1213.
rainst, 1230.

•f writ for recovery of land on, 1209.

14G.

, 1245.

., 1047.

nics, (fcc, 1068.
)97.

;ion, 209.

847.

it, 884.

ion of old terms, 190.
m, 1382.

201.

?s in case of, 371, 409.

n execution, 853.

uigs, 1434.

rested, 307.
by, 421.

writ of execution, 851

issue, 418.
419.

120.

420.

iinie limited, 420.

420.

rd party appears, 421.
rections, 421.

Index. i«2a

[Third party \>vooe&\xre>~conli>uied.

judgment against third party on, 422.
liberty to defend, &C., 422.

leave to third party to serve notice on fourth, 423.
discovery, 423.

subsequent proceedings, 423.
claims between co-defendants, 424.
order for discovery against, 493.

i Threshing machines, actions against huncbedors for damage to, 1108.
I
Tune, ° '

extension and computation of, iScc, 1432.
extension of, by consent, 1432.
order for, 1432.

need not bo drawn up, 1433.
costs of application, 1433.
computation of, 1434.

days excluded when less than six days, 1434.
Sunday, or day when offices closed, 1434.
long vacation, 1434.
day on which order for security for costs served, 14 "1.
when days are to be reckoned inclusive or exclusive 1434
meaning of "clear" days, "at least," " foiUnvith," &c.,' 1435.
fraction of a day, 1430.
month, 143G.

hoiu- of day for service of proceedings, 1430.
month's notice of prooeedhig, 1437.
for service of proceedings, 1140.
costs of applications to extend, 700.
proceedings to issue execution after lapse of, 695.
discharge of bail, by giving time, 1507.
enlarging or abridging, for doing an act, 1432
tune for the several procectUngs in an action, &c. Sec the respective

titles throughout the Index.

Tipstaffs, 28.

Tithe Acts, consolidating issues under, 408.
Tithing-man. Sec "Constable.''^

Title,

of action, 290.

of affidavit, 453.
of statement of claim, 290.
of defence, 298.

where counter-claim, 308.
of notice of trial, 579.

Title deeds,

not seizable under fi. fa., 846.
compelling production of, 501.

Tools not to be taken in execution, 845.
Tort,

actions of, effect of payment into Court in, .'553.

action founded on, 683.

Tower, execution of writs in, 811.

Trade, Board of, appeal from, to High Court, &c., 1166.
Trade marks, injunction for imitating, 430.

Trade unions, actions by and against, 1106.

Transfer of actions from one Division to another, 411.
after order for winding-up or administration, 414.
from master to master, 415.
from judge to judge on deatli, &c., 415.
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Judex.

1

Travoi'80,

of factH in pleadingH, 299, 300,
Treble <^ost8, 09:;. ,Src " Doubfe Costs.'*
Treble damages, ()(!7.

TreHi.a.s.s, staying in-oecedings in actions for, 305

S; r±':r
'° °"'"' "'^ '^^^^^''^^'^ '^^ ^"^-^"-' «^-

in what eases must be given, 677
when and by whom to bo gi'ven, 678what lengtli of, necessary, 678
short notice, 378.
fonn of, 579.
for wiiat day, sittings, &c., 579.
as to mode of trial. 580.
to whom given, 680.
how long in force, 580.
countennanding, 580.
in-cgularity in, 581.

Trial, mode of, 682.
by judge without a jmy, 582, 583.

with a jury, 682.

,-r, ni,
'"°''*^ °* insisting on trial by jury. 585m chancery cases, 683, 584. ' •''

special order as to mode, 685
bc^'ore referee, 1580.
with assessors, 585.
by commissioner, 585.

place of, 294, 589.
change of, 589.

^"^ai^.^rcS.S'.s. £: ^•'"f^""'f'r T.,.v
Trial, use of depositions at, 540

mode of taking evidence subsequently to, 642
Trial, putting off,

As to couutmnandimj notice of trial, see " Trial, Xotice of'*in what eases, 594.
' J-

for absence of nuiterial witness, 594
other grouiuLs, 595.
in a patent cause, 595.
of issue, 596.

the application for, 596.
the atlidavit, 59G.
ttnns imposed on, 597.
costs on, 597.

Trial at Nisi Prius,
proceedings a^ after notice to produce documents 480evidence by affidavit by consent, 574

''"''"'"™*«' ^SO-

where and when, order of trial of causes, &c 622withdrawing record, 024. '
' '

re-entry of record, C"4.
attendance at trial, 624.
jury, how called and swoni, &o 625
opening of pleadings and riL-ht to b.Mrm x,. •

statement of the case by counsel 630^' " "' ^'"'''^'' "^27-

competency and .swearing ^^f witnesses, 632.



Judex,
4

!99, 300.

'otihle Costn.''''

ig« in actions for, 3G5.

•, on application for injunction, 135.

Ifivon, 677.
bo given, 578.
iry, 578.

<S:c., 579.

Index. 1825

r. 582, 583.

ng on
)84.

, 585.

ng on trial by jurj-, 585.
1^84.

different modes, 586.

^"
off ''^^>i>'>J of Action for Trial:

Jr, 340.

540.

subsequently to, 542.

of trial, see ''Trial, Notice of
:'

•ial witness, 594.

)5.

ice to produce documents, 489
.'onseut, 574.
if trial of causes, &c., 622.

24.

ni, &o., 625.
right to bo-in, &c., in genera), 027
counsel, 630. > '

•

' of wituesses, 632.

Trial at Nisi I'riuH—(o«///„/,y/.

ordering witnesses out of Court, 638.
examination of witnesses, &c., 634.

cross-examination, 637.
re-examination, 641.

recalling witnesses, 641.

"Xtrkr642"""''''
'""^ "^^* *° ""'P^y °" objections taken during

the defence, 642.
calling witnesses to disjjrovo defence, 643.
counsel summing up evidence, the reply, 644
the summing up by the judge, 645.
amendments at the trial, 646.
stamping dociunents, 647.
adjourning the trial, 647.
ordering reference of action, 648.
withdi'awing a juror, 648.
improper admission of evidence, 648.
nonsuit, 649.
verdict, how given, 650.
certificate for costs, &c., 653.
judgment, 653, 755.
entry of findings, certificate, &c., 653.
note as to the time of commencement of, 654
costs of, and of preparing for, 71 1

.

Trial of issues of fact by a judge, 1347,

Trial,

in interpleader issue, 1361.

"^''^SS'/'wi'-"'*
''"'^ ^^^ '''^*°''* pleadings, 1343, 1347. See

in ejectment, 1224, 1235.
in reple\'in, 1263.

where issues in fact and in law-which to be tried first, 586.new, IZ\). iSee " JSetv Trial."
denovo. See " New Trial."

Triers, 620.

p Trifling actions,

staying proceedings in, 371.
new trial in, 742.

Trinity sittings, 189.

Trover,

staying proceedings on restoring goods, &c., 376.
notice to produce in, 484.
damages in, 662.

aflSdavit to hold to bail in, 1472.
particulars in, 380.

Trustee,

stayiiig proceedings in actions in name of, tiU security given,

siung, &c. on behalf of persons beneficially interested 1017
under bankruptcy suing, 1162. See '' Bankruptcy."

'

secui'ity for costs from, 399.
joinder of claims by, 405.
costs of, 690.

affidavit to arrest by, 1466.

i
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Inde.r,

Trust cstutcH, tiiking in oxocution, &c., 874 877
Tru«t8, exanition of, nssif^ned to tho Chat.cery Division 10Turnkey of pnaon, deUvory of papers, &o. toTfor pZ^er," 1168.

X7.

Umpire, 1616. S,y "Arbitration:'
I'ndefciKled oauflcs, time for trial of, 623
Ij ndcr-slioriff, 31. See" Shrrip. '

'

may praiitise na a solicitor, 98.
I'ndertakiii;jf,

of 11 solicitor, 119. Sfc "Solicitors."
to appear for defendant, 232.

UniversitieH, inspection of statutes, &c. of 612
UnUquidated damages. Sec " Damages:''
Unnecessary costs, &c., 705.
' '^Until,

'

' meaning- of the word, 1435.
Unsound nn'nd,

persons so found by inquisition,
actions by, 1141.

leave to bring action, 1142
actions against, 1142.

leave to defend, 1142.
lunatic insolvent, 1142

persons not so found by inquisition
actions by, 1143.

when plaintiff really sane, 1143

uctioS;Sst?ll44."^ '' '"'^^ ''^'^^ ^--t-. 11^3.

writ of summons, 1144.
service of Avrit, 1144.
wnen no appearance entered, 1144
defence by guardian, 1146.
default in defence 1140.
admissions in plealings,' 1 146
special case, 1146.

Ushers, &c., 29.

V.

Vacant possession, ejectment in case of, 1212
Vacation, 192.

proceedings in, 193, 1434.
sittings of the Courts in, 193
pleadings in, 280, 1434



Iitde.r, ,

xocution, &o., 874, 877.
filed to tho Chancery DiviNjon, 10.
3iy of papers, &o. to, for prisoner, 1168.

U.

(ration.''*

ir trial of, 623.

Vieriffn,^''

it«r, 98.

? "Solicitors."
t, 232.

itatuto.s, &e. of, 612.
fi " liamages."

ord, 1435.

uisition,

action, 1142.
12.

:, 1142.

It, 1142.

inquisition,

-eally sane, 1143.

™g or being found lunatic, 1143.

18, 1144.

1144.

ance entered, 1144.
dian, 1145.
oe, 114C.
ea' lings, 1146.
6.

Tiidc.r 1827

V.

I case of, 1212.

93.

I

farianco,

between writ of summonH and stiitcnirnt of claim, 203.
U'twcii judiLcnient and execution, 790.
uinendiiiont of between pleading and ovidenco, at Nisi Trius, 646.

\'i'nditioui oxponaN,
ftTit of, 805, 806.

i^eniro do novo. <SVc " Kfir Triaf."

/enire facias, abolished, 002.

reiiuo, 589.

naming of, in statement of claim, 294, 689.
in action by or against solicitor, &e,., 94
local, 294.

in actions against justioos, 1012.
against constables, 1040.
against revenue officers, 1019.

change of,

under what circumstances, 589.
ivpplicat'on for, 591.

rcrtUct on tnal at Nm Trins, &.., right to, 640; how given, &o., 650.
&ec " Inal at Xisi I'lius."

founded on juror's ovra knowledge, 652.
against evidence, 652.

i^crdict,

generally, 055.
general, 655.

special, 657.

subject to a special case, 659.
what damages in general recoverable, 661.

interest, 663.

must not be given for cause of action subsequent to suit, 664.
matters not pleaded not allowed in mitigation of, 605.
when limited, 065.

when increased, 605.
when reduced, 660.
where several defendants, 660.
where several claims, &c., 006.
on nonsuit, &c., 607.
double and treble damages, 037.
damages where counterclaim, 667.

amendment of, 667.

of special verdict, 670.

I Verdict in ejectment, 1225. See " EJeetment."

Veriliet in replevin, 1263.

Verdict, staying proceedings after, 366.

|| Verdict taken subject to a reference, 1695.

|l Vexatious action,
*'' staying proceedings in, 372.

now trial not granted in, 742.

! VinvDTnrs nr>n misif '-eve, contimianees by, abolished, 33.
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View,

Indtx,

''.v juiy, (ioo.

Nciifo of ojpcnHen, 610.
'ullinK, kc. of jury nt trial after, 626 733
.nsp..ct.on of renl or pernonal propr.rty by purticH, &c., 527.

Vivd voce oxamiiintion of party to suit, .521, ,533.

Voire dire, ojcimiination on tlio, 632.

Voters ut an oloution not privileged from arrest, M<,0.

W.

Waiver,
of iiTe^ularity in general, 440, 1443. See "Lr,yu/anlu "

of costs to ol.taiii Hpcedv exe<'utioii, 776
of hen, by Koiziiig' goods in exucutiou, ,S,)6.

Waiving or withdrawing pleadings, &,.. &r the mpeciiw titles.

Wale.s, circuits, 190.

Want of proHocutiou, dismissal of a(;tion for, 320.

Warrant,
demand of, where notion against constable, &c 1044
to bring up pnsoner to give evidence, 608 '

'

allo'.vances on taxation for, 719.

Warrant of attorney,
the warrant, by whom, and when it may be given. &c ISO'lform of, stamp on, &c., 1303.

b"Lu, ac, iju3.

defeazanoe, 1304.
how executed, 130,5.

how attested, 1305.
presence, &c. of soli. 1' -v, r-nuire-nents of stat:ite, 1306how far revocable, ana i,„v, ,ifb , fed bv deatb rn'r-ria^,". X: , q,,m what cases it mav ;,>•<:,

I -, ' v,, Yn ^

^''' ''''^•' ''^"

filing of, 1314. •
'''•' ^"^il-

judgment on, when to be signed, form of, &c., 1310when leave to sign necessary, 1318.
judgment, how signed, kc, 13''2

appeal, 1323.

execution, &c., 1323.

Wari'ant of attorney,
by infant, U40.

Warrant,
of sheriff, 32.

on writs of execution, 808.
showing warrant, 813.

Wai-wick, entry of action for trial at, .509.



Jndtx,
TndfT, 1829

; ti-iiil iiftiT, G20, 733.
.rsuiiiil proivrty by particH, &o., 527.

iiarty to suit, .521, .)33.

1 the, 632.

^vili'god from iirro.'jt, \\M.

W.

Ill, 110, 1-1-13. Sie "Inri/ufanti/."
l/u' na/nrlivf titlrs thioiKilmU the IiiSix

fcil, 117.
r execution, 770.
I in execution, 850.

iulingH, &c. S(r the renpectke titles.

«il of action for, 326,

iigiiinst conNtiiWo, cScc, \0H.
rive cvidoucp, 508.
:>r, 719.

ind wlien H mny bo given, &c., 1303.

r-^Huirnments of statute, 1306
r.watl,.ctcdbydcatl., niTTingf, &c., 1309,
rt . r,. ' \-c., 1311.

signed, form of, ku., 131G.
L'cessary, 1 318.
d, (to., 1322.

•inl iit, -599.

TaHtc,

Huing in actions to prevent, 1018.

earing apparel, how far pxempt from execution, 845.

M lis, entry of action for trial at, 599.

-.(era circuit, 190.

('hitccrosN-Htii'et Trison, Ilolloway Priunn Hubstituted for, 1199.

hiv. Sir " Jlimhitml (iiid W\f,y " Mii.rial jruiiirn."

Hll, notice to give in evidence probate or office copy of, 482,
coHtH of proof of, 483.

/inchester, entry of action for trial at, 599.

/"inding-up of companies under Companies Act, 1802.. 1059, 1002. See
" Coyjjoriilioiii, J'njcfi-i/i)/i/x hi/ and at/niiint."

/inding-up, transfer of action after order for, 414.

nnter assizes, 191.

Withdrawing,

a juror, 648.

staying proceedings in second action after, 375.
defence, 340.

cauHo after entry for trial, 340.
notice of trial, 580.

after entry of trial, 599, 600.

record, 624.

^Vithcmam, wiit of capiat in, 1261.

'Within," meaning of the word, 1435.

ntnusH,

examination before special (>xaminpr, 533.
before examiner of tlie Court, 542.

out of tlic jurisdiction on commission, 545, 672.
on rorpiost in lieu of commission, 554.

on nuiudamus in India, &c., 555.

compelling attendance of

:

when within jurisdiction, for examination before trial, 537.
at trial, 560.

when in Scotland or Ireland, for examinatioTi at trial, 570.
for examination on commissicm out of jurisdiction, 515.
tor examination (m commission in India, &e., 558.
for examination as to matter arising on motion or siunmoiis,

534.

for examination before referee, 1580.

for examinatiim before arbitrator, 1610.
for cxamiiuition on matters pending before a foreisni tribunal,

1351.

Hubpoena, 500,

tendeiing expenses of, 537, 562.
what expenses entitled to, 563.

remedv for expenses, 503.

amounts allowed for, on taxation, 714.
puriishment for not obeying subpoena, 508.

action for, 570.

subp(i'na duces tecum, 537, 505.
privilege from producing documents, &c. on, 500.

liabeas corpus ad testificandum, where witness in custody on civil
process, 507.

warrant . r oi-der to bring up prisoner, 608.
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Index,

'Witnena—miihiiira.
priTilego from iirrest, U59, 1484
examination of, before trial, 533

"

fees on, 1674. See '

' Evidence, Means of"

inter^SZSTolaT"'^ "'° ""''''"^^ *° ^^''^ '^^'^'^vit. 474.

swearing of, 633.
examination of, at trial, 634.

whore parties defend separately, 634
leadmg questions to, 635

c^mXu'ofSTa'"""^ °* """'^" -•—°-' 534-

S^Wl"y* "^ '*^^°'='^*° ^^^ ^« ^'t"°««. 631.

opinion admissible on q.itions o suSi^e^ 630 ' '

ordeiing\viti"eL':rof Coiuroa"
"^'"""' '''•

cross-examination of, 037.
as to previdus statements in uTiting, 638
proof of contradictoiy statements of witness 639wbat ques ions witness may refuse to answer 640general evidence of his bad character, fn '

proof of his conviction for an offence 641'
re-examination of, 641.
recalling after case closed, 041
putting off trial for absence of, 594new trial for absence, &c. of 739

for perjury of, 740.
for mistake of, 740.

costs of, on taxation of costs, 714
allowances to professional witnesses, 716

tor maintenance, &c., 717
to warrant of ;ittorney, 1305.
to cognovit, 1299.

^*'°''™;,„t«.Z''*"'-"''
"'^'•" """"""' "-'«»"

AVreck, actions against liumb-edors for robbery of 1108

^'''^S::^l '^f^i^^^-^ °f -itral office, 21.

Writs. ,See the difcnnt titles.

Writs summonses and warrants, scale of costs 7iq
(lirection of, to gaoler, 1186. '

^^^•

tees on issuing, 1671.
sheriff not to execute writ until delivere<l 807notice to retmni, 816.

^"vtzeti, ou/.

of execution, 787. Sec '< Execution."
ae identitato nominis, 814.
of possession, 1227.
de retomo habcndo, 1266.
of second deliverance, 1261, 1204
ot summons, 214 Av <• A'«-. if -i ^,,
of Hciro facias. 1285.

•''

\Vi

VVr

\Vr



Index,

, 1459, 1484.
re trial, 533.
?« "Hiidfiice, Means of."
CTson who refuses to make affidavit, 474.

^al, (334.

end separately, 634.
to, G3i5.

uring of motion or summons, 534.

as advocate and be -wituoss, 631.

ak to facts within his own knowledge, ice, 63
y by reference to papers, &o., 635.
questions of suieuco, 630.
I liiimUvritin^', evidence of witness as to, 036
crciiit Jus own witness, 036
of Coui-t, 633.
G37.

its hi wTitin^, 638.
statements of witness, 639.
I may refuse to answer, 640.
bad character, 041.
for an offence, 641

.

^cd, 041.
senco of, 594.
tc. of, 739.

Index.

/rita, summons and warrants, scale of coBtB—cotiHutied
of mquiry, 1331.
of protection, 1484.
of habeas corpus cum causa, 1555.
of certiorari, 1556.

KVriting, comparison of disputed, at trial, 036.

hVritings, when seizable in execution mider fi. fa., 846.

1831

Y.

rear.

where no proceeding for a, 1437. See " Time."
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