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WRriTs AGAINST LANDS AND Goobs.

DIARY FOR FEBRUARY.

1. Friday Clergymen to make yearly return of marriages
to County Reglatrar.

2. Satur. Purifieation of B. V. M.

3. BUN... 4th Sunday after Epiphany.

4. Mon. .. Hilary Term commences.

6. Wed. .. Meeting of Grammar School Boards.

8. Friday Paper Day Q. B. New Trial Day C. P.

9. Satur. Paper Day Q. B. New Trial Day Q. B.

10. SUN... 5th Sunday after Epiphany.

1L Mon. .. Puper Day Q B. New Trial Day C. P.

12. Tues... Paper Day C. P. New Term Day Q. B.

13. Wed. .. Paper Day Q. B. New Term Day (.. P. Last day

for rervice for County Court.
14, Thur... 8. Valentine’s Day. Paper Day Common Pleas.

15, Friday New Term Day Queen’s Bench, Last day for
County Treasurers to furnish to Clerks of
Mununicipalities in Counties list of lands liable
to be sold for taxes.

16. Satur. Hilary Term ends.

17. BUN... S-ptuagesima.

23, Ratur. Declare for Connty Court.

24, SUN. .. Sexagesima.

27, Wed. .. Appeals from Chancery Chamberz,

28. Thurs.. Sub-Tressurer of School Moneys to report to
. County Auditors.

NOTICE.

Subscribiers in arrears are requested to make tmmediate

- ayment of the sums due by them. T he time for payment so

us to secure the advantages of the lower rates is exlended to

the 15t April mext, up to which time all payments for the cur-
rent year will be recetved as cash payments.

TEXE

WUpper Ganada Fatw Journal.

FEBRUARY, 1867,

WRITS AGAINST LANDS AND GOODS.
Some time ago, referring to the cases of
Ontario Bank v. Kirby, 16 U. C. C. P., 135,
and Ontario Bank v. Muirhead, 24 U. C.
QB 563, we remarked upon the unsatisfac-
tory state of the law with regard to writs of
®Xecution against goods and lands, and ex-
Pressed a hope that a bill on the subject
'ntroduced into Parliament in the previous
Session by Mr. M. C. Cameron would become
!“W- Another provision, however, found favor
10 the eyes of the Legislature, and was passed,
a0d now forms cap. 42 of 29 Vict.—* An Act
% amend the Common Law Procedure Act of
w}l:})er Cam;ada”—-the 5th and 6th sections of
inc:::h are intended to remedy some of the
al envemences ‘which previously existed, or at
con vents d.eﬁmtely to settle the law as to the
- current 1ssue to several counties of different
ts of execution.

cieﬁ: tthe law stood before this Act it was suf-
© procure a return of nulle bona from

the sheriff of the county in which the venue
was laid, (Oswald v. Rykert, 22 U. C. Q. B.
805;) and as many writs of execution against
lands to as many sheriffs could then be issued
as the creditor might think proper.

" The bond fides of this return was secured
by scction 26 of cap. 28, 27 & 28 Vict.—
“An Act to make further provision for the
office of sheriff in Upper Canada,” which
enacts that if any sheriff shall wilfully make
any false return upon any writ, unless by
consent of both parties, he shall be liable to
forfeit his office. The lands of the debtor
were thus protected from sacrifice before the
creditor had made some attempt to realize his
debt from the fund which has always been
declared by the Legislature primarily liable
to pay it. The Act of last session above re-
ferred to enacts (sec. 5) that no execution
shall issue against Jands to the sheriff of any
county until after the return of an execution
against goods in the same suit by the same
sheriff, and (sec. 7) that no sheriff shall make
any return of nulla bona, either in whole or
in part, to any execution against goods until
the whole of the goods of the execution
debtor in his county shall have been ex-
hausted, and that then such return shall be
made only in the order of prierity in which
the writs have come to his hands. In these
enactments the interests of the debtor appear
to be kept in view, and those of the credi-
tor ignored. The effect of sec. 5 is in many
cases needlessly to delay the creditor by com-
pelling him to ground a fi. fa. lands on a fi.
JSa. goods, although his debtor may not reside
in the county, and may not have chattel pro-
perty there to the value of a dollar, or the
cost of the writ. As, however, the sheriff
must exhaust the goods, and upon penalty of
forfeiture of his office may not wilfully make
a false return, except by a consent not likely
to be obtained, ample time is afforded to the
debtor during the investigation, for the dis-
posal of the lands which it is the creditor’s
object to reach, and in such a cage he may
either lose the benefit of them altogether,
should the sale be bond fide, or is driven to the
risk, expense and delay of & Chancery suit for
equitable execution. But it is the latter part
of sec. 6 which it may with force be argued
is specially unreasonable. The sheriff’s
return is only to be made in the® order of
priority in which the writs have come to
his hands. Take the frequent case of several
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writs of fl. fa. against the goods of the same
debtor, the first of which absorbs all, without
satisfying the judgment in full; the creditors
on the other writs must wait until the first
has been returned before they can compel the
sheriff to make that return to their own
which will entitle them to proceed against
lands, and when they have ¢ iained it they
find their fortunate competitor still first in a
race which no diligence on their part will
enable them to wis,

Or again, take the case of an interpleader
issue between the first creditor and u claim-
ant of the goods. A subsequent creditor, who
declines an issue, tither not feeling it safe to
contest the claim, or because convinced that
the property will not more than satisfy the
first writ, is obliged to wait until the issue is
disposed of, and the first writ returned, and
after all this delay is still postponed, as to his
remedy against lands, to the first execution
.creditor.

Other practical inconveniences suggest them-
selves as likely to arise from the present state
of the law, among which may be mentioned
the difficulty of ruling a sheriff to return a
writ when there are seversl against the same
party in his hands. How is he to be com-
pelied to do this “in order of priority,” if for
any reason some or one of the prior creditors
do not desire their writs to be returned, or
simply remain passive? Whether this ques-
-tion can be solved judicially or not, we are
aware that some officers govern themselves at
‘present by the strict letter of the law.

Apart from any question of the insolvent
laws, it scems unjust to give one creditor priori-
ty throughout the series of writs which he may
find it necessary to issue (a priority which the

_grossest laches can hardly deprive him of),
because the delays which must occur will
often, as we have said before, give the debtor
time and opportunity to dispose of his real
property, before it can be bound by a /. fa.
Tands.

We think Mr. Caweron's bill was a step in
the right direction. If goods and chattels,
lands and tenements, are included in the
same writ, the chances are lessened of the
debtor defeating his creditors by making
away with his property. The lands could not
be sold until the goods were exhausted, yet
they arebound by the writ, and available, so far
as they extend, for all the exccution ereditors,

The last sentence suggests an sbjection
which might be made in favor of the debtar,
similar to that urged against certificates of
Jjudgment, in that they operated to tie up and
encumber the sale of the very land, by means of
which a debtor might often be enabled to pay
his debts. Bnt in answer to this it is to be
said that the w ot of & certificate of judy-
ment could only be enforced by a suit in
Chancery, while the remedy on a f£. ra.,
already in the sheriff’s hands, is inexpensive
and speedy.

The subject is one of great practieal diffi-
culty, and every course suggested scems open
to some objections. Mr. Cameron’s proposal
seems to us, however, to be the least objec-
tionable, and though net perhaps quite so
favorable to the * poor debtor,” is more just
to the *‘poor creditor,” who has, after all,
some slight claim to justice, not to say sym-
pathy, at the hands of the publie.

LAW SOCIETY—HILARY TERM—1867.
It is gratifying to the profession and especi-
ally to those most concerned to observe the
marked improvement that was evidenced dur-
ing this term in the proficiency of students
presenting themselves for examination both
for call and admission as attorneys. The
papers of the gentlemen who went up were s
good as to call forth from the Treasurer the
expression of the unanimeus opinion of the
Benchers that these examinations were the
best that had ever taken place before the
Law Scciety, upon similar occasions, since .
examinations were required. This is very
probably owing in a great measure to the sys
tem of lectures that was introduced some five
years ago. It is at least a coincidence tha!
the majority of those who went up this tern
are the first of those who had an opportunity
of availing themselves of these lectures.
CALLS TO THE BAR.

The following gentlemen were, during the
present term, called to the bar of Uppe
Canada :—Messrs, ¥. T. Jones and J. G
Smith, Toronto; G. P. Land, Hamilton:
James H. Fraser, London ; James Watt, Oit
springs ;—Merrill, Picton ;—Mudie, Kingston;
G. L. McCaul, Toronto; W. H. Walke,
Ottawa; C. Scager, Sarnia; F. C. Draper,
Toronto; Wm. Lynn Smart, Toronto, and
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H. Wetenhall, Hamilton—of these the first
seven obtained such a number of marks that
they were passed without any oral examina-
tion. Messrs. McCaul, Walker, Draper and
Seager were only & very few murks behind

them.
ATTORNEYS ADMITTED.

The following gentlemen passed the requir-
ed examination for admission as attorneys .—
Messrs. Adam Lillie, Guelph ; J. I Bleasdell,
Trenton; W. II. Moore, Peterboro’; B. Gille-
land, St. Catharines; J. G. Smith, Toronto;
N. Spari®, Ottawa ; D. H. Preston, Toronto ;
J. Munro Gibson, Hamilton; F. C. Draper,
Toronto ; James H. Fraser, London; W.
Mosgrove, Ottawa; Messrs. H. R Parke,
Toronto; G. L. McCaul, Toronto; Edward
O'Connor, Guelph; E. A. Bates, Smith’s
Falls; Wm. Lowe, Picton; and George W.
Ustrom, Belleville.

Messrs. Lillie, Bleasdell and Moore were
especially complimented by the Treasurer upon
their excellent examination, and they, as well
as Messrs. Gilleland, Swith, Sparks, Preston,
Gibson, Draper, Fraser, and Mosgrove, were
not required to undergo any oral examination.

The courts will hold sittings in banco, for
the giving of judgments in cases previously
argued, and for the disposal of such other

. business as the courts in thar discretion shall
see fit, upon the following days :—
Queen's Bench, March 4th, at 10 a.x,

Common Pleas, * " 2 P
Queen's Bench, *  9th, RIS
Common Plexs, * " 10 A

CHANCERY SPRING SUTITINGS, 1867,

The following table shews the latest date at
which proceedings can be taken in order to
get causes down for examination of witnesses.
and hearing at the respective sittings, It wills
be seen that the last day for setting down a
cause, at any of the places, for examination
and hearing, and for giving notice thereof, is,
in general, pitt on the same day of the week on
which the sittings begin at that place, thus, at
Toronto, causes are to be set down and notices
served, at latest, on Mondoy, March -th,
the sittings commencing on Monday, March
18th. This is in accordance with a late deci-
sion of his Lordship the Chancellor that a
cause so set down, has been regularly “en
tered” and a notice so served has been regu-
larly served *‘at least fourteen days before
the commencement of the examination term.”

We are indebted for this table to the in-
dustry of Mr. Charles Moss, Student-at-law.

Last day for filiny replication,
Pluco at which venue i< Iaid. | Last day for versice of LifL. | .Fibiaf churd down and Dato of Sietings.
and heariog.

Toronto .....oovn oo Saturday, Feb’y 2nd | Monday, March 4th | Monday, March 18th
Stratford ........ ..., Monday, “ 18th | Tuesday, “ 19th | Tuesduy, April 2nd
Goderich ............. Wednesday, * 20th | Thursday, “ 21st | Thursday, o 4th
SArNig ... iieiees Monday, “ 26th | Tuesday, “  96th | Tuesday, “  Qoth
Sandwich ............ Wednesday, « 27th | Thursday, “ 28th | Thursday, “ 1ith
Chatham .......... ...| Friday, March Ist | Saturday, “ 30th | Saturday, “ 13th
London ......... «....| Tuesday, “  bth | Wednesdey, April 3rd | Wednesday, “ 17th
Simcoe ... ....... ..| Monday, ‘“ 11th | Tuesday, “ 9th | Tuesday, “ 923rd
Belleville ... ...... ..! Tuesday, “ 12th | Wednesday, * 10th | Wednesday, <« 24th
Woodstock ..... veve..| Wednesday, “ 18th | Thursday, « 11tk | Thursday, “ 25th
Kingston ........... ..| Thursday, “ 14th | Friday, “ 19th | Friday, “ 26th
Brockville............{ Tuesday, “ 19th | Wednesday, ‘ 17th | Wednesday, BMay Ist
Cornwall ......... vee.| Wednesday, ¢ 20th [ Thursday, * 1Sth | Friday. “ Srd
Guelph ..............| Tuesday, « 206th | Wednesday, - 24th | Wednesday, ¢ 8th
Ottawa ......... «e<..| Friday, “ 29th | Saturday, “ 97th | Saturday, “ 1lith
Brautford.............| Monday,  April ist | Tuesday, « 80th | Tuesday, * Mth
Peterborough .........| Wednesday, “ 8rd | Thursday, May 2nd | Thursday, “ 1tth
Hamilton ............| Wednesday, * 8rd | Thursday, « 2ond | Thursday, “ 1eth
Lindsay .... .........] Monday, «  8th | Tuesday, “ 7th | Toesday, “ o 21t
St. Catharines. ........| Wednesdny, * 10th | Thursday, “ gth | Thuraday, “ 23cd
Barrie . ...... creeees Saturday, “ 18th | Monday, “ 13th | Monday, “ 27th
Owen Sound ..........| Thursday, “ 18th | Friday. « 17th | Friday, “ 3lst
Whitby ..............| Satarday, “ 2nth | Monday, “ 20th | Monday, June 3rd
Cobourg. «....evvenn. Wednesday, “ 24th | Thursday, “ 23rd | Friday, “  %th
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We are requested to state that a number of
copies of the reports now being issued under
the new arrangement, over and above those
required for practising attorneys, have been
struck off for the benefit of judges and others
whose names are not ou the list furnished to
the publishers by the secretary of the Law
Saciety.  'These, so far as they go, can be had
for two dollars & volume. This reduction in
the price, an especial boon to students, will
be as well received by those we speak of, as
the late arrangements have been by the pro-
fession ut large. Those desirous of obtain-
ing the reports on  the above terms
should subscribe as soon as possible, as the
aumber of copies left ater the practising attor-
neys are supplied is somewhat limited.

In accordance with our promise, we com-
mence in this numbera digest of the English
Law Reports. The period which will be em-
braced in the first digest, the first part of
which is now given, is from January to July
of 1866. The cases included in this period
will be completed in two numbers more,
perhaps less—when the next half year, or
the next three months, as way be found most
convenient, will be taken up and completed
in the same way ; when the cases are all work-
ed up, the digest will be continued in each
wonthly number, with the cases in the Re-
ports as they are from time to time received
from England.

———— T

SELECTIONS.

OF THE ORIGIN, EARLY HISTORY, AND
GENERAL PRINCIPLES OF THHE COM-
MON LAW.

1. There is much conflict, by writers on the
question in reference to the origin of the com-
mon law. Hallam, for instance, says, that the
Eonglish lawyers, prone to magnify the anti-
quity like the other merits of their system,
are apt to carry up the date of the common
taw, till, like the pedigree of an illustrious
family, it loses itself in the obscurity of ancient
time: Hallam’s Middle Ages, vol. 1, p. 120.
By his own showing, though, it scems that
the comparison which he has himself instituted
is peculiarly appropriate, and that the origin of
the common law, very much like the pedigree

-of some *illustrious families,” is lost in the
obscurity of antiquity. His own sdmissions
are, that some of the features of the common
law may be distinguished in Saxon times, and
that our limited knowledge prevents us from

assiguing many of its peculiurities to any «
terminate period.

2. Hume considers that the body of Is
framed by Alfred, as aguide to the wmagistra:
in the administration of justice, though n
lost, served long as the basis of English jur
prudence, and he adds that * this body of la
is generally deemed the origin of what is ¢
nominated the common law:” Hume's 1l
of Eng., vol. 1. p. 105. And IHallam adwm
—uotwithstanding he places the origin of t
common law at a much later period—that ¢
treatise denominated the laws of Henry L (a
which are merely a compilation) bears mu
of a Saxon character. -

3. Nather Sir Edward Coke, Sir Matthr
Hale, nor any of the other old common.t
writers, contend that the common law was r
very greatly changed after the accession of ¢
Norman dynasty to the English throne. ¢
4 Bla. Com., ch. 83. 1t is of the origin of 1
common law that Sir Matthew Hale says
“ It is as undiscoverable us that of the Nil
And, although the talented historian of {
middle ages may be right in considering
establishment of o legal system as not bei
complete until about the end of Henry IlI
reign, when the unwritten usages of the co
mon law, as well as the forms and preceder
of the courts, were digested into the gr
work of Bracton, yet, this in nowise milita
against the idea of the old writers, that t
origin of those unwritten usages, and of th
forms and precedents, is lost in the oblivi
of much earlier periods.

4. The pecuniary compensation for crin
—referred to and dwelt strongly on by Hall.
—which existed in the Saxon periods, was
it is true, known in after ages, but, even
the time of Alfred,* there existed a law .
the punishment of wilful murder by death
Hume's Hist., p. 228), and this seems to hz
continued in force until the time of Willi
the Conqueror, who took away all capi
punishment, substituting therefor varic
kinds of mutilations: Reeve’s Hist. of Er
Law, vol. 1, p. 198.

5. Mr. Reeves, in his History of Engl
Law, in treating upon the early criminal !
of England, says—** All injuries inflicted
persons or property, were, under the ca
criminal law of the Anglo-Saxons, commui
by 2 payment of money; the idea of a &
pensation. for a raoney recompense going
far as to extend even to the taking of the:
of a man; and radiating upward and dov
ward on a scale proportioned to the gres
or less value and elevation of the life and ¢
nity of the person kilied.” These fines,
cases of hemicide and in thefts of vari
kinds, werz in lieu of the puniskment of de
which also was redecrable by a great vari
of inflictions of other corporal punishmer,
For the commission of certain infamous

* The good King Alfred’s seal against murder firstes.
it fgs‘ ]’m capitslly pupished :” Consd. on Cr. Law (A.D. 1
p. 853,
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nces, there was also punishment, or trial, by
deal, of persons who had previously been
nder aceusations for violations of the law:
id., pp. 14, 15, .

6. In the reign of Henry I, murder was
min made a capital offence, as it had been
rior to the change in that respeet made by
"illiam the Conqueror. Glanville, who wrote
bout A. p. 1181, says,—*"If, on the trial
yordeal, a person is convicted of a capital
ffence, then the judgment is of life and mem-
ers, which are at the king's merey, as in other
leas concerning felony :" Glanville, b. 14, ch.
I RS

7. One of the earliest collections of laws was
-ade by Edward the Confessor, which com-
rised the whole law of the kingdom, contain-
g not only the unwritten customs, but the
ws and customs made by the several kings.
‘his volume was lost, and thus much relating
2 the early Anglo-Saxon customs, or common
wy, perished. From the remains of Saxon
“gislation, it is inferred, that the lost volume,
ke the Saxon laws that are in existence, was
rincipally taken up with an enumeration of

‘rimes and their punishment: 1 Reeves's Hist.

6. The laws adopted by William the Con-
ueror, says Sir Matthew llale, consisted prin-
ipally of those of Edward the Confessor:
fist. of Com. Law, p. 5.

8. Most of the early statutes which have
e down to us were passed in affirmance of
1e common law, or declaratory of it. Thus,
1e statute declaring that a servant killing bis
uster ; & wife killing her husband ; an ccele-
istical person Killing his prelate or superior,

whom he owed faith or obedience, was guilty
f petit treason; was, says Lord Coke, but
eclaratory of the common law as it had pre-
iously cxisted: 3d Inst. 20. The statute 25
dw. 3 is also, for the most part, declaratory
f the common law, and therefore the word

© eclaration (declariseinent) is used in it. And

here the violation of the queen regnant is
wde treason, the Mirror (cap. I, § 5) and
rition (cap. 23, fo. 43) show that the common
v is to the same effect.  So, also, as to the
‘olation of the king's eldest daughter unmar-
ed; levying war within the realm without
e king's authority ; and other offences against
1e Statute of Treasons, are shown by Bracton,
he Mirror, Britton, Fleta and Glanville, to
ve been treason at common law. And Coke
¥5 (3d Inst. 16), for counterfeiting the
-nishnent was only as in petit treason,
:cause the statute is but a declaration of the
mmon law, and for counterfeitirg the punish-
ent at common law was only as for petit
eason : Fleta, 1 1, ¢. 22.  So the clause pro-
ding for the forfeiture of the escheats to the
By 1s in affirmance of the common law:
kn De Brittain's Case, 20 Bd. 1, n. 2. The
“tute ot 1 Edw. 6 is a plain deciaration and

~ By the laws of King Athelstan a thief who was upwards
twelve years ld, and stole more than the value of twelve
“Ce, was punished with death; Constdu. on Cr. Law, p.

!

L]

resolution of the common law, as is also the
statute of 1 Edw 8: 8 Inst. 65. On this point,
Hale, in his History of the Common Law, p.
49, says,—** Now, as to matters crimninal, whe-
ther criminal or not, they are determinable by
the common law, and not otherwise; and in
aflirmance of that law are the statutes of Magna
Charta, cap. 29; § Edw. 8, c. 9; 25 Edw. 3,
c 45 29 Edw. 3, c. 8; 27 Edw. 3, c. 17 88
Bdw. 3, ¢. 9, and 40 Edw. 3, c. 3; the effect
of which is that no mar shall be put out of
his lands or tenements, or be imprisoned upon
any suggestion, unless it be by indictment or
presentment of lawful men, or by process at
common law.” And by the statate of 1 Hen.
4, in affirmance of this, it is enacted (cap. 14)
that no appeals be sued in Parliament at any
time to come. This extends to all accusations
by particular persons, and that not only of
treason or felony, but of other crimesand mis-
demeanors,  Many of the statutes of tHen, 3,
and Edw. 1and 2 were made but in affirmance
of the common law, and the rest of them are
so ancient, that they are, as it were, incorpo-
rated, with the judicial resolutions, decisions,
and expositions connected with them, into the
common law, and become a part of it: Fale's
Com. Law 9. And Mr Keeves says—* These
statutes which were made before the time of
memory, and have not since been repealed,
nor altered by contrary usage, or subsequent.
Acts of Parliament, are considered as a part
of the leges non scripte, teing, as it were,
incorporated into and become a part of our
common law:"” 1 Reeves's Hist. of Eng. Law
215. And, notwithstanding copies of these
may be found, their provisions obtain at thid
day, not as Acts of Parliament, but by imme-
morial usage and custom, of which kind is,
no doubt, & great part of our common law:
flale’s Com. Law 8. And, doubtless,” adds
Lord Haule, “many of those things that now
obtain as common law, had their original by
Act of Parliament, or constitutions, made in
writing by the king, lords, and commons.”
For in many of the acts that are yet extant,
numbers of those laws are to be found enact-
ed, which now obtain merely as common law,
or the general custom of the realm: 1bid.
Blackstone says, that it is agreed by all our
historians that the great charter of King John.
was, for the most gart, compiled from the-
ancient customs of the realm, or the laws of
King Edward the Confussor; by which they
usually mean the old common law, which was
established under our Saxon princes, before
the rigors of feudal tenure and other hardships
were imported from the continent by the kings
of the Norman line: Blk. Law Trcts, pref, 12

9. By statute 1 & 2 Ph, & Ma. it was ene 't-
ed, that ‘“all trials hereafter to be bad, award-
ed, or made for any treason, shall be had and
and used only according to the due order and
course of the common law.”” By the statute
of 33 H. 8, ¢ 28, the right of peremptory
challenge was taken away in cases of high
treason. 1t was resolved by Sir Walter Ra-



34—Vor. IIL, N. 8.]

LAW JOURNAL.

[February, 1867

Or tns OnriciN, EarLy I‘!lSTORY, AND GENERAL PrivcirLes oF TneE Comyon Law.

leigh’s Case, cited Co. 8 Inst. 27 n, by all the
judges, that the statute of 1 & 2 Mary abroga-
ted the statute of 33 H. 8, for the end of chal-
lenge is to have an indifferent trial, and all
Acts of Parliament made before the Act of
1 & 2 Ph. & Ma., for trial of high treason,
petit treason, or misprision of treason, contrary
to the due course of the Tommon law, with
challenges incident in those cases, are restored :
1bid., p. 27. The statute of 33 H. 8, c. 23, was
thus decided to bein derogation of the common
law. [t was provided by this same act, that
it a man attainted of treason, became mad, not-
withstanding this, he should be executed;
*which cruel and inhuman law” (says Coke)
“lived not long, but was repealed, for in that
point, also, it was against the common law,
because, by intendment of law, the execution
of the offender is for example ; but so it is not
when a madman is executed, but should be a
miscrable spectacle, both against law, and of
extreme inhuwanity and cruelty, and can be
no example to others:” Ibid.. p. G.

16. Again, the statutes of 1 Edw. 6 and 5
Edw. 6 provide, that, for treason, petit treason,
&e., &c., there shall be two sufficient and law-
ful witnesses, &c. ; the latter statute using the
words * two lawful accusers,” in reference to
which it was adjudged in Lord Lumley's Case,
Dyer's R, 1 Hil. 14 ElL, that, as there were no
.other **accusers” known to the common law,
but lawful accusers or witnesses, they must
‘e such as the common law requires, namely,
Jawful witnesses. And, by the ancient com-
‘mon law, one accuser or witness was not suffi-
aicnt to convict any person of high treason,
for, in that case, *‘it shall be tried before the
-constable and marshal by combat, as by many
wecords appeareth. But the constable and
aparshal shall have no jurisdiction to hold plea
<of anything which may be determined or dis-
cussed by the common law:” Co. 8 Inst. 26.
That two witnesses were required at common
law appears also by the Mirror, ca. 3, ord.
deat., and by Bracton, 1. 5, fol. 354; and
*taccusers”’ and * witnesses,” in the above
acts, were held to be synonymous.

11. Britton says, if felons come in judgment
to answer, &c., they shall be out of irons, and
all manner of bonds, so that their pain shall
not take away any manner of reason, nor
them constrain to answer but at their free
will: cap. b, fo. 14, And, again, he says,
“and of prisoners we will that none shall be
put in irons but those which shall be taken for
felony, or trespass in parks or vivaries, or
which be found in arrearages upon account,
and we defend that otherwise they shall not
be punished nor tormented:” Britton, c. 11,
fo. 17.  And the Mirror—* It is an abuse that
prisoners be charged with irons, or put to any
pain, before they be attainted:” oap. 5, § L.
And Sir Edward Coke says—* It appeareth,
that where the law requireth that a prisoner
should be kept in salva and arcta custodia,
yet that that must be without pain or torment
to the prisoner:” Co. 3 Inst. 35. The Duke

of Exeter having brought in the rack or brake
which is allowed in many cases by the civil
law, Sir John Fortesque, Chief Justice o
England, wrote his book in commendation Off
the laws of England, showing that all torment¥
and tortures of partics accused were directlf

against the common law of England, and als

showed the inconvenience thereof, by fearflﬂl
example: Fortescue, ca. 22, fo. 24. A ques
tion, in reference to this matter, having beef’ -
put to the judges, they unanimously declared.
that the rack was unknown to the laws @
England: 4 Bla. Com. 326. ‘

12, “By the common law, to avoid all eX‘i
tortions and grievances of the subject, nl,
sheriff, coroner, gaoler, or other of the king's
ministers, ought to take any reward for doing|
of his office, but only of the king, and this
appeareth by our books, and is so declared
and enacted by Act of Parliament of 3 Edw. 1.
And a penalty is added to the prohibition of
the common law by that act. But after that
this rule of the common law was altered, an
that the sheriff, coroner, gaoler, and other the
king's ministers, might in some case take of
the subject, it is not credible what extortion$
and oppressions have thereupon ensued.” S0
dangerous a thing is it, adds Coke, to shake¢
or alter any of the fundamental rules of the
common law ; which, in truth, are the main
pillars and supporters of the fabric of the com”
monwealth: 2 Co. Inst. 73.

13. St. Germain, in his “ Doctor and Stw
dent,” c. 7. fo. 23 (said to have been writte?
in 1518), says—*By the old custom of th¢
realm, no man shall be taken, imprisoned, dis
seised, nor otherwise destroyed, but he be put
to answer by the law of the land. And this
custom is confirmed by Magna Charta, cap-
26.” Coke, in his 2 Inst. c. 29, p 45, es
plains the phrase *“by the law of the land,’
here used, to mecan “by the common law:
statute law, or custom of England, which have
been declared and interpreted by authority of
Parliament, by our books, and by precedents.”
He also renders it *“ by due process of the com’
mon law;” 2 Inst. 50; and, thus, *“No ma?
(shall) be put to answer without presentment
before justices, or thing of record, or by du¢
process, or by writ original, according to th¢
old law of the land:” Ibid.

14. As regards these styles or appellations
of the common law, Sir Matthew Hale furnishe®
an enumeration of them, and the reasons off
which they are founded. Of that, above refer
red to, from St. Germain and Lord Coke, h*
says—‘'Tis called sometimes by way of emi'|
nence, Lex Terre, as in the statute of Magn?!
Charta, cap. 29:" Hale’s Hist. of Com. La¥
29; adding, that there the common law 1
principally intended by those words aut p¢
legem terre, as appears by the expositiof
thereof in several subsequent statutes, an¢:
particularly in the statute 28 Edw. 3, c. 9;,
which is but an exposition and declaration
Magna Charta.

il
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. 150 “Rometimes "tis called Lex Aaglie, as
N the Statute of Merton: sometimes it is called

e et (opsuetudo Regni, as in all comnissions
“Foyer and terminer, andin the statute de quo
fl:«:'rruntn, &e., but, most commonly, itis called

The Common Law,” vr The Common Law of
"neland, ax in the statute of Articuli super
Caartas, cap. 155 in the statute Edw. 5, ¢ 5,
and in infinite wore records and statutes ;"
bid. 53. 1t was called by William the Con-
Queror, in his confirmation of it, Lex Com-
Munis and Lee Patrie. It is also called Lex
Noa Seripta (the unwritten law), to distinguish
% from the Lex Seripfe, or statute law: 1 Blk.
Com. 635 1 Steph. Com. 10, 45. This last-
Mamed designation. however, is nat to be con-
Sidered strictly accurate, for, as has been seen,
Much of the common law has been repeatedly
Collected and promulgated by royal authority,
and the whole of it is to be found in the vari-
0us treatises on the common law, and in the
Teports of the decisions of the courts from very
arly ages down to the present time. The
tE}rm is also understood in a wider sense, as
distinguishing the great body of law, whether
Statutory or otherwise, administered in com-
Won-law courts, as distinguished from the
System of equity administered in courts of
Chancery. It has various other appellations,
ut in American jurisprudence the common
aw is chiefly used in the two last-named
Senses: per Story, J., in Lessee of Levy v.
Mo Cartee, 6 Peters 102, 110; 1 Kent Com.
471, As cquity has no criminal jurizdiction,
the term is only sensible, in connection with
th? subject of this treatize, in the sense of
ting distinguished from the statute law; al-
lough, as will be hereafter more fully seen

See post, Part L, §§ 1-5), the terin, in this ¢

Sense, has even less force here than in England,
8 the common law of this country consists
N0t only of the common law of England, but
of such English statutes, also passed before
¢ emigration of our ancestors, as were in
Amendment of the common law, and as were
4pplicable to the circumstances of the country,
And even some English statutes that have
(een passed since the settlement of this coun-
'Y, Lave been adopted, and are in force, to a
&eater or less extent, in different states, as
Part of the American common law.
16, The common law, as the Lex Non
Cripta, consists, then, in England, of those
Oafwi which are not comprised under the title
moitcts of Parhan}ent, but which are, for the
inoh. part, extant in records of pleas, proceed-
. 18% and judgments ; in books of reports and
i‘;‘i:lcml de‘cisions; in treatises of learned men’s
Ciéntmt(fnts‘and opinions, preserved from an-
the tl}me'{-tmyd still extant in writing. But
not 2‘-]0; l(l)” fm\_’e and original institutions are
with Lth(o“nhm' writing in that manner, or
ape At authority, that Acts of Parliament
N ¢ but they are grown into use, and have
Cquired their binding p- wer, and the force of
t?WK’ by a long and immemorial usage, and by
1€ strength of custom and reception in the

kingdom. A part of the common law, in this
acceptation, is that by which proceedings and
determinations in the ordinary courts of jus-
tice are directed and guided, and by which the
processes, proceedings, judgments, and execu-
tions, of the ordinary courts of justice; the
limits, bounds, and extents of courts, and their
jurisdictions,—the several kinds of temporal
offences and punishments at common law, and
the manner of the application of the several
kinds of punishments, with other particulars,
extending as far as the many exigencies, in
the distribution of ordinary justice, may re-
quire: See Ilale’s Hist. of Com. Law, p. 23
et scq.

17. Mr. Reeves also defines the conmon law
in this sense. He says that the common law
is the custom of the realm, on which courts of
justice exercise their judgment, declaring, by
their interpretation, what is, and what is not,
that common law. Many of the statutes that
have been enacted prior to the Magna Charta
of 9 Hen. 3, have been blended with the cus-
tom of the realm, and have gone to make up
the English common law, which common law
or custom of the realm, consists of those rules
and maxims concerning the persons and pro-
perty of men, that have obtained by the tacit
assent and usage of the people of England;
being of the same force with acts of the legis-
lature. The consent and approbation of the
people, with respect to the common law, being
signified by their immermorial use ana practice
ofit: 1 Reeve's Hist. of Eng. Law 1.

18. The nature of the common law is to be
accommodated to the condition, exigencies,
and conveniences of the people, for, or by
whom they are appointed, as those exigencies
and conveniences insensibly grow upon the
people.  Thus, though it may be said of the
common law of England, that it was otherwise
in the time of Heury II., when Glanville wrote,
or in the time of Henry IIL, when Bracton
wrote, than it is now administered, yet it is
not possible to assign the time when the change
began; nor have we all the Acts of Parliament,
or judicial resolutions, which might have in-
duced or occasioned such alterations. The
true constituents of the common law arc the
common usage or custom and practice of the
kingdom in matters lying in usage or custrm.
The custom is not simply an unwritten one, as
has been seen, nor orally derived down from
one age to another, but it is a custom that is:
derived down in writing and transmitted from
age to age, especially since the beginning of
the reign of idward L; a monarch, whese
wisdom in connection with the English Taws,
has aptly caused him to be designated the
the English Justinian. Secondly: The judi-
cial decisions of courts of Justice, consonant to
one another in the serics and successions of
times. And, thirdly : The authority of Parlia-
ment manifested in introducing such laws.
Much of that which is used and taken as com-
mon law is undoubtedly derived from old Acts
of Parliament, the record of which, in its. origi-
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nal state, is not now to be found. These were
acts * before time of memory,” and are taken
ag part of the common law and immemorial
customs of the kingdom ; though, in their first
original, they were Acts of Parliament. The
decisions of courts of justice are rather to be
received as authorities or evidence of what the
law is, than laws in themselves, and they have
great weight as precedents in all subsequent
cases that arise, based, as they are, upon the
common reason of the thing. See Hale's Hist.
of Com. Law 57-69.

19. As the common law has been the accu-
mulation of various ages, so different nations,
as the Britons, the Romans, the Saxons, the
Danes, and the Normans, have all brought
their contributions to enrich its stores. Not
only so, but other systems of jurisprudence
have furnished their quota to increase the
value of *‘the gathered wisdom of a thousand
years,"

20. The civil and canon laws, says a writer
before quoted {Mr. Reeve's Hist. of Eng. Law,
vol. 2, p. 87), besides exciting an emulation in
the professors of the common law to cultivate
their own municipal customs, afforded, from
their treasures, ample means of doing it. The
use made of those laws was much nobler than
borrowing their language. To enlarge the
plan and scope of the municipal customs; to
settle themn upon principle; to give consistency,
uniformity, and elegance to the whole ;—these
were the objects the lawyers of those days had
in view ; and, to further them, they refused
not to make a free use of those refined systems.
Many of the maxims of the civil law were
transplanted into ours; its rules were referred
to as part of our customs; and arguments,
grounded upon the principles of that system
of jurisprudence, were attended to as a sort
of authority.

21. The application the professors of the
common law made, whether of the canon or
civil law, in treating subjects of discussion in
the law of England, is visible from the account
given by, Bracton, whose treatise contains much
that is taken from those systems of law.  See
Coxe’s translation of Giitterbock’s Bracton,
Phila. 1866.

22. Sir Walter Scott, in his Life of Napo-
Jeon, in describing the advantages to be derived
from the existence of such a system as the
common law of England, says—**Each princi-
ple of English law has been the subject of
illustration for many ages, by the most learned
and wise judges, acting upon pleadings con-
ducted by the most acute and ingenious men
of each successive age. This current of legal
j’udgments has been flowing for centuries, de-
ciding, as they occurred, every question of
doubt which could arise upon the application
of general principles to particular circum-
stances ; and each individual case, so decided.
fills up some point which was previously dis-
putable; and, becoming arule for sinilar ques-
tions, tends, to that extent, to diminish the
debateable ground of doubt and argument,

‘with which the law must be surrounded like;

an unknown territory, when it is first partially:
discovered:” Scott's Life of Napoleon, p. 56.

23. But as comprehensive as the conunon:
law is in England, it is much more comprehen-:
sive in this country. In ancient times (1 H
T, fo. 6) adultery and fornication were punish-|
able by fine and imprisonment in the courts
of comwon law. But now, these offences, in|
England, are cognizable in the ecclesiastical)
courts: Co. 3 Tnst. 203. Or, at least, were 80
until the comparatively recent constitution:
of the court for “ Divorce and Matrimonial
Causes” 20 & 21 Viet. ¢. $5.* In this coun-,
try such offences have frequently been held
indictable at common law, as will be seen here-
after. See post, Part 111, §& 19, 20.

24. Malicious mischief, too, has received 8
far more extensive interpretation here than it
has received in England: see post, Part 111,
§ 25 et seq. There, says Wharton, in his
Treatise on American Criminal Law, 2 2002,
each object of investment, as it arose into
notice, became the subject of legislative protec-
tion; and as far back as the reports go, there
has been scarcely a single article of property
which was likely to prove the subject of mi;‘»-(
chievous injury, which was not sheltered from
such assaults by severe penalties.  Thus, for
instanee, a series of statutes, upwards of twelve
in number, beginning with the 57 Ilen. 8, ¢ 6,
and ending with “ The Black Act,” were pro-
vided for the single purpose of preventing
wanton mischief to cattle and other beasts of
certain kinds. Upwards of eighteen hundred
sections, it is estimated, of acts, running from
Henry 8 to Geo. 3, repealed or otherwise, were
enacted for the especial purpose of providing
against malicious mischief. In this countyv.
in numerous cases where there were no sueb
statutes, malicious mischief has been made the
subject of adjudication at common law,

25. The comprehensiveness of the common
law, however, is illustrated in Enoland, by a
series of cases which show that Thcrc is 1o
public wrong, unprovided for by special sta-
tute, which is not the sulject of a criminal
action. Thus it has been held indictable wan-
tonly and injuriously to carry a child infected |
with small-pox, along the public streets ( 7¢
Hing v. Vantandillo, 4 M. & Sel. 73 3 King v
Burnett, Thid. 272} ; to refuse to provide neees:
eities for an infant of tender years, whethef
child, apprentice, or servant (R giva v. Surith
8 C. & P. 153 Regina v. Murriott, 1hid, 425):
to show a monster for money ( Herying v, Wal-
round, 2 Ch. Cas. 110); to put combustible
materials on board a ship without giving notice
of the contents ( Willimmms v. TlnoEu.er; Indid
Co., 4 Fast 192) ;5 and (o overwork children i®
a factory (Twiss's Life of Lord Eidon 36).

26. Mr. Wharton, in referrine to the defic?
ences for the protection of the fn;.ilv and sociﬂ’
r‘elat’ions, by the most polished nations of a®
tiquity, says—FEven in the most refined class’

* And this.:-cr' P-rhaps, ouly takes away the jurisdicriv?
of the ecclesiastionl courts in strictly matiimunial causers
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“al erax, no violation of social or domestic duty
was held punishable, unless it fell within the
¥ery few overt acts which were prohibited by
Matute. Now, observe how different from this
iy with the common law of England and
Mneriea. With us it is held indictable for
Iy one to refuse succour to another to whom
' ix bound by social or domestic ties: ¢ g¢.,
Parent to child, child to parent, husband to
Wife, master to servant; or, even, when, by
Peculiar circumstances, the duty of protection
Wereated from one to the other,—stranger to
Mranger,  Few criminal cases are now wmore
Tequent than those in which the law steps in
nd enforces these very duties. The man who
tluses to supply his apprentice with suitable
%05 the husband who neglects the proper
Burture of his wife; the stranger who lets a
elpless infant starve at his eate, have each,
When injuries have ensued, heen held penally
fable.  Now, on what principle do these cases
Test? Certainly, not on statute, hecause there
'S no statute on the subject. They are sus-
&ned on that broad principle of common law

At when a daty is violated, a penalty will

¢ imposed.  But what is there to declare this
Quty?  The only method of solving this diffi-

“ulty is by resort to the great substratum of
“hristian “cthies, on which the common law,
S declared judicially by the English courts,
"om whence we took it, is founded: Whart.
“I. Law, § 2544,
27. 'fhe common law is also defined to be
the experience of the past, and the wisdom of
e present age, applied to the exigencies of
P'? particular case.  See “ollrill v, Mpick, 3
rf. 222 In this sense it includes not only
€ decisions of the courts, hut the opinions of
Xperts on the particular branches to which
o'f-‘"‘ attention has been (]g\\'()te(l. "l'hus, the
“ence of persons acquainted with naviga-
i:;’“ is admisxible upon the facts as developed
LLases of collision, or loss {from alleged un-
iz““'ort.hiness; of persons conversant with
Ndwriting, as to whether a paper was forged;
imseﬂl engravers, as to the genuineuess of an
inlression ; o
A 'S an original or a copy ; of postiasters,
tig 0 thg genuineness of a postmark ; of scien-
me"’]tifngmeers, as to the effect of an embank-
0 00 & harbor; of practical surveyors, as
b, u“hethcr certain marks were intended as
Ndarics or terriers; and of naturalists, as
2% Whether the habits of certain fish were such
tiong enable them to overcome certam ohstruc-
Qoln‘m"l a river.  And so, nothing is more
thep O than to examine a surgeon as to whe-
fr death resulted from natural ecauses, or
o R"<;e_r)tain artificial agencies which may be
g hject of inquiry.  On this principle the
lop -‘Vn of medigal nen as to whether particu-
st llt-e“}l’ifr‘ll}s. S}lpposmg them to cxist, con-
Whart Insanity, is part of the law of the case:
ourt. Cr, Law, §47.
is ;'"'ulésf{l further illustration of the use th:}t
Stlggy o the common law, the following is
ed:—Murder, defined at common law, is

. the common law.

of artists, as to whether a paint- |

where & man of sound memory, and of the age
of discretion, unlawfully killeth within any
county of the realm, any rcasonable creature
in rerum natura, under the king's peace, with
malice forethought, either expressed by the
party, or implied by law, so as the party
wounded, or hurt, &c., die of the wound, or
hart. &c., within a year and a day after the
same: Bracton, 1. 8, fo. 20 et seq.; Britton,
fo. 5, 18; Fleta, 1. 1, ¢. 23 and 30.

29. Every word of any importance in the
above definition, has been made the sub-
jeet of judicial decisions in various ages, and
the meaning and force of each of them, with
the various consequences arising directly out
of. or collateral to them, have been, by those
adjudications, absolutely fixed and determined.
These, and similar adjudications relating to
crimes, comprise some of the most important
features of the common law. Thus, in the
definition selected, as to what is sound me-
mory ; what the age of discretion; what un-
lawfully killing; what a reasonable creature
inrerwn na/ura ; what under the king's peace;
and what express and implied malice, have all
been judiciously declared. So have the vari-
ous questions connected with killing within
any connty of the realin; how the year and a
day are to be accounted; who are principals
and who accessories: whether the offence is
murder, or manslaughter, or justifiable homi-
cide, and numerous other incidental questions
that have been brought practically before the
courts during the thousand years that the
principles of the common law have been in
force in the pation from which we derived it.

30. As much space as could be spared has
now been devoted to a consideration of the
origin, early history, and gencral principles of
Further consideration will
be given to these last, in deail, in subsequent
parts of this article. The following brief ex-
tracts are given from a learned defender of the
principles of the common law, in contending
for their retention in this country, and are
decmed appropriate in this connection.

31. “ Common law,” says the learned pam-
phleteer, ‘‘is but another name for common
sense, tested and systematically arranged by
long experience. What governs the manners
of men towards each other? It is the common
law of social intercourse. What constitutes
the habits and customs of a country, but a.
common law, gradually growing with civiliza-
tion, and always accommodating itself to the
situation of the people? Nor is the common
law of jurisprudence less pliable. It is one of-
its excellencies that it is capable of echange, of
modification, of adapting itself to new itua-
tions and varying times, without losing its
original character, its vital principles, its most
uscful institations:” 5 Law Tracts 21, 29
And again, by the common law “every crime
is now defined with mathematical certainty ;
and all its various modifications, shapes and
circumstances, defences and palliations, dis-
tinetly provided for, either by general rules
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and principles, or by particular decisions. So
of the modes of trial, the competency, credi-
bility, and examination of witnesses. Every-
thing is so constructed as to shield innocence
from corrupt persecution, and to bring the
guilty to punishment; atleast as far as human
means can effect it:” Ibid. 5S.— American Law
Register.

UPPER CANADA REPORTS.

QUEEN'S RENCH.

(Reported by C. RouiNsox, Esq . QC., Reporter to the Court)

Mas-acuusers Jospitar v Tur ProvinciaL

Instraxce Coupany.
Cienant to puy in N Y.—Depreciation of Currency.

Defi:ndants in Toronto covenanted to pry $5186 in New York.
on the 2)th Augast, 1353, which they f1iled to do and
whent sued bete 1863 they claimed o pay in American
Curreucy at par. \vouph in the meaviime it had veenno
very wuch deprecisted  Held, however. that the plain-
tifls were enditled to the equivalent of the $216 at New
Yo.k on the day ol payment, wilh ioterest.

{Q B.T T.30 Vic, 1516.]

Declaration ou a covenant, dated 21st June,
1858, to pay $515 89, sixty days after date, at
the Bank of the Republic, New York. Breach,
non-payment.

Plea, that on the day when suid money was
payable defendants provided funds, and had the
same to meet this claim at the Bank of the
Republic, but said deed was not then there, nor

was it presented there on the day it becnme due, |

nor were the plaintiffs there to receive it, nor
was nuy cluim made on defendants till the 10th
of November, 18655 that the money s payable
in New York in American currency, and defen-
dant< are and have been always ready to pay in
lawful United Sintes currency, and before action
tendered the same to the plaintiffs in suck lawful
currency, which the piamtiffs wauld not accept,
and on the day ot tender the amount in United
States currency was worth $212 38 in Canada
currency, and which last sum is paid izto court.
Isrne.

At the trizl. at Toronto, before Droper, C J,
& statement of facts was put in by consent, ag
follows: —

The covenant being, as alleged. in form a
promissory note under seal of the defendants,
payabie at the Bank of the Republ-e, New York,
was presented for puyment on the 20th of June,
but the defendunts treated it as a promissory
note, and allowing three days’ grace. went to the
place of payment and tendered the full amount,
but neither the covenant nor any one authorized
to receive payment was there  This was three
days after it was due
wrote to plaintiffs, asking them to present the
covenant to their named New York ngents for
payment.  Soon after the funds held by their
agents for paymeat were returned to defendants
in Turento.

Some weeks after. this decd of ¢ ienant was
presented at the New York agents by plaintiffs

for payment, but it was not paid, and on the
s ame day the plaintifis also demanded payment

.

Shortly after, defendants |

|
|
|

at the Bank of the Republic, but without
success

Some years afterwards, in November, 1863,
some correspondence tovk place between defen-
dants and a persou claiming to be the assignee of
this claim. In QOctober, 18641, the assiguees
wrote to defendants demaunding paymeunt, but uo
answer was sent.  In November following, it was
placed in & Toronto sulicitor’s hands for collee.
tion  On the 10th of the snme month, deten-
dauts’ attorney teadered to the plaintffy’ attor.
ney 3518 in United Sta es currency. reckoned
at par, which was declined

It was further admitted that the covenant way
made in Toronto. where defeudants then and now
are domiciled, and that on the day it became due
it wag not presented at the Bank of Republic,
por had defendants any funds there to pay it.

On these facts the learned Chief Justice ruled
that the plaintiffs were entitled to recover the full
amount claimed, viz, S757, including interest,
and for this the plaint:ffs had a verdiet

In Easter Term. Burns, for defendants, ob-
tained a rule to set aside or to reduce the verdict,
the damages being excessive, or why nt least it
shonld not be reduced by the amuunt paid into
court

During this term, S. Rickards, Q. C.. shewed
cause, citing Judson v Griffin. 13 U. C. C. P.
850: Whitev Baker, U C 15C. P 203,

Burns supported the rule, and cited Jones v.
Arthur. 8 Dowl. 442 Stor. Coufl. L. secs. 313
b. 818 Jones v. Arthur, 4 Jar. 859 ; Cooch v.
Matthy, 23 L J. Q B. 305.

Hagarty, J., delivered the judgment of the
court.

We do not sce any thing in this case to takeit
out of the operation of the ordinary rule, that
the plaintiffis shouid recover such damages as
will put them in the same situation asif the con-
tract had been duiy performed.  The defendants
were bound to have paid the plaintiffson the 20th
of August, 1858; no valid excuse for their not
having done so has heen offered At all events,
as they did not attend to pay the money at the
place vamed on the preper day. it was their duty
to find the plaintifis and pay them  We there-
fore think that the plaintiffs are entitled on the
face of the contract to sn amount cquivalent to
the value of the sum at the place of pryment on
the 20th of Augus~t, 1838, besides interest from
that date. We understand the parties to admit
that at that time th.. doliar in New York and in
Toronts was of the same value

Ascuming. ax we do, that the delay in pay-
ment was the fault of the defendants, we cannot
understand why the plaietifis are now to lose
one-third of their claim beenuse their own cur-
rency has become depreciated in value  The
defendants, on the other hand, have only to pay
what they originally contracted to pay. viz . the
same amount (apart from interest) which vn the
20th of August, 1858, would have satisfied their
covenant.
our Court of Common Pleas in White v Baker.
15C P 293  The damnges should he reckoned
with reference to the time fixed for payment

As to reducing the verdict by the amount pail
into court. this isa mere formal wmatter, a8 it is
conceded that defendants are of course entitled
to credit for thatsum  The plaintifis have taken

The point seems expressly decided by
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:.issue on defendants’ plea, thereby derying the

fuct of the payment into Court. As, however,
the defendauts have raised other questions by

- the rule, we think the proper course is to dircct
- the verdict to be reduced by the amount paid in-

to court, neitber party to have the costs of the

_ motion or arguing in Term.

Rale accordingly.

ELECTION CASE.

(Reported by Hexry O'Briex, Esq., Barrister-at-Law and

Reporter wn Chambers.)

Ree. EX REL TIsXING v. EpGan.

Municipal election—Qualification for alderman in cities—29
« 30 Vic caps. 51, 52—Seating u ful lidat
Natice of disquerlificatuom to electors.

On an application to unseat ono E., sitting as an aiderman
for a city and to seat another candidate in his place, it
eppenred that E. was only rated on the last revired assess-
ment roll as a ougehetder to the «xtent of $160. It was,
however contended, that no guslification at all was neces-
sary but even if so it was sufficient that the qualification
should be that of & councilman under the former act. It
was disputed whether due notize had been given to the
elec ors of his alleged want of qualification before and
during the time of the election. acd nothing was aaid in
the aflidavits as to any such notification, or any protest
at the time of the nomination. Un the day of clection,
Jjuat before the polling commenced, a potice warning the
electors ngainst voting for ¥, sigued by ar elector, was
handed to the Returning Officer, and read Ly him aloud
in the hearing of those present Printed copi-s of this
natice were posted up in various places The ralator
ohtuined the bizhest number of votes next to the three
candidates who at the close of the poll were declared
elected. »nd his qualificarlon was not denied.

i Held 1 That it was necessary that candidates for the office

of alderman should. at the time of the last elvztion for

cities. have been quulified as was necessary for them under

the former act.

2. That a qualification as eouncilman under the old law was
insuilivient  Tuat therefore E. was not qualified for clec-
tion a5 an alderwan

3. 'That the uotice of ajaqualification should have heen given
at the time of the numinatjon of candidates. 88 under sec.
110, subsee. 6, of the new act, no candidates could be
voted tor who had not been proposed and seconded at the
nomination.

4. That ap exception taken to the qualification shouid be
of such a plain character that the electors can essily form
an opinion as to its correctness.

Thnt for these ressous tho relator could not be sested in the
place of E.

{Common Law Chambers, Feb. 5, 1867.]

This was an application to unseat James D.
Edgar, one of the Aldermen el ¢t for St George’s
Ward in the City of Toronto, and to seat the
relator, Richard Tirniug, the unsuccessful can-
didate next on the poll, 1n his place.

The fact« of the case as they appeared from the
affidnsits filed on bo  <ides appeared to be, that
Mr Edgar was on. rated on thbe last revised
assessment roll as a householder to the extert of
2160 rental. That since «he assesement wag made
he had become the owner of real estate in the City
of Tarouto of the value of about $2.000. It was
denied, on the part of Mr. Edgar, that due
notice had been given to the electors of his
alleged want of qualification before and during
the time of the election, and nothing was said in
the affidarits ag to auy such notification, or any
protest at the time of the nomination. Oan the
day of election, just beforz the poliing com-
menced, n written pretest or notice against the
election or return of Mr Bdgar, warning the
electors against voting for him. and signed by
an elector, was banded to the Returning Officer,

aod read by him aloud in the hearing of those
presec®. Printed copies of this notice were
posted up in various conspicuous places through-
out the ward. but were in many instances defuced
and concealed by other persons. The reiator
obt.ined the highest number of votes next to
the three candidates who at the close of the poll
were declared elected, and bis qualification was
not Jenied

Lauder, for the relator, obtained a flat di-
recting & writ of summons, in the nature of a
quo warranto, to issue, directed to and calling
upon James D. Edgar, of the City of Toronto,
&c, E=quire, to shew cause by what authority
he exercised or enjoyed the ofice of Alderman
for the Ward of &t George of said City. and why
Richard Tinmog, of the said City of Taronto,
wharfinger, should not be declared duly elecred
and admitted to the said ofiice of Alderman for
the said Ward, and in the room of the said James
1 Edgar.

He filed several affidavits and the statement of
the relator, who alleged.

1. That the said election was n.t conducted
according to law, ia this, that although the
returning officer for the said ward, and the elec-
tors of the said ward, were duly notified before
any votes were taken on the day of the said
election that the said James D Edgar bad not
the necessary property qualification to qualify
him for the said office. yet votes were by electors
given and were taken and received by said retarn-
ing officer for the said James D. Edgar for the
said office of alderman.

2. That th  elactiun of the said James D.
Edgar was illegal on tbe ground, that he, the
said James D. Edgar, bad not at the time of snid
election, either in bis own right or in the right
of his wife, a3 proprietor or tenant, a legal or
equiteble freehold or leasehold vated in his own
name oun the last revised nssessment roll for the
said City of Toronto. to the extent or value suf-
ficient to qualify him for the said office. nccord-
ing to the true intent and meaning of the acts in
force in the Province respecting the municipal
institations of Upper Canada

3. That the snid Richard Tinning should be
declared duly elected to the snid office of alder-
raan for the said ward, inasmuch as he received
nest the said James D Edgarthe highest number
of votes at the said election, and, being duly
qualified. should be declared one of the duly
elected aldermen for the said ward.

4. That the said James D Edgar, not being
possessed of the necessary property qualification,
and due notice having been given of the same to
the electors, the votes poiled for the said James
D. Edzar should be treated as thrown away and
of no effect, and the candidate (namely the said
Ricbard Tinning) having the next highest num-
ber of votes at said elcction, and being otherwise
duly qualified, should be declared to be the duly
elected candidate for one of the ofiices of al-der-
man for the said ward of the said city, and in
the room and instead of the said James D.
Edgar.

5. That he, the said Ricbard Tinning. should
bo declared one of the duly elected alderman for
the said ward, and the said James D. Edgar
removet. from said officc. inasmuch as he, the
said Tinaiog, objected to the election of the said
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Edgar to the said office as above stated, and
notified the said Edgar, &e.

On the return of the summons

Robt. A, Harrison (Moss with him), shewed
cause.

Any person not disqualified under 29 & 3¢ Vie.
e. 51, and who can take the declaration required
in that act (except the clause as to property
qualification) is eligible up to st of Sept., 1867,
for the reason, that cap. 81 clearly repeals the
old property qualifications, and cap. b2 simply
postpones the new qualification for some months,
making no provision at all for property qualifi-
eation in the meantime.

If caps 51 & 52 must be read together, then all
inconsistent portions of former acts av: repealed
By these enactments the whole constitution of
the council is changed. Aldermen and council-
men are both swept away, and in tneir place are
new members of council differently chosen, dif-
ferent in numbers and diffzrent in powers and
term of office. They are extremely different
from both aldermen aud councilmen under the
old act. Therefore the old office of alderman is
repealed, and as & consequence, any cliuses or
enactments in former acts, soiddy relating to
that office, such as property qualification, are
repealed.

At first sight the fact of present members of
council being called ¢ Aldermen,” leads one to
think that the old office still exists, while that of
councilman is abolished. But the term alderman
is now simply the designation of ** Members of
Council,” while before it was a rank in the
council, and denoted a grade.

If then there is tu be any qualification it
can only be what was suffticient nuder the old
law for member of council. The law could not
imply, in the absence of the new qualification,
any higher property qualification than weuld
ertitle 8 man to & seat at the council at the time
when the candidates for the year were nominat-
ed. Then a councilman was a member of coun-
cil, with a seat at the council, and exactly the
same powers in the council as the old alderman.

It is unreasonable to say that before the
new property quahfication is in force we should
be obliged to adopt the gualification of one half
of the ruembers of the old council, srd ignore
the qualification that was sufficient for the other
half.  When the qualification is only implied. and
for the purpesc of complying with the intent and
spirit of the law, it is ressonable that we may
look for it outside of the assessment roll, pro-
vided the property helonged to the candidate at
the time of the election.

Mr. Edgar is gualified as councilman upon the
roll, and besides that property he inciuded wn his
declaration other freehold property not upon the
roll in his name but owned by him at the time
of the clection, and sufficient to make up more
than the qualification for the former office of
aldermaan.

The courts always lean towards not depriv-
ing electors of the resalt of the exercise of
their franchise. And in this case, if the relator
succeeds, the court would also be depriving the
caudidate of an office for which he was qualified
before the new law, viz.: a seat xt the council ;
while the qunlification presctibed by the new Jaw
is not yet in force.

The case is clear, tbat the notice given by
the relator and others, as to the alleged want of
qualification of Mr. Edgar, was insufficient to
entitle the relator to be seated in his stead.

Lauder contra.

The old law relating to qualification of candi-
dates for office was unrepealed, and consequently
Mr. Edgar, being only rated to the extent of
$160 leasehoid, was disqualified, the necessary
qualificaticn being $320 leasehold for alderwman.
The new Municipal Act expressly superseded the
operation of the qualification clauses until next
September. The amended Municipal Act 29 &
30 Vic. cap. 62, was to be vead as part of the
Municipal Act 29 & 30 Vic. eap. 51, and is in
fact incorporated with it, and sec. 428, the only
clause which in any way could be said to repeal
the old law only repeals those portions of the old
act inconsistent with the new act.

The notices given at the opening of the poll
and otherwise were sufficient to entitle the rela-
tor to claim the seat without & new election, and
the alleged disqualification was one which every
elector could ascertain the truth of by a reference
to the assessment rolls of the city.

The following cases were cited by counsel.
Reg. ex rel. Metcalfev. Simart, 10 U.C Q B 8§9:
fteg. ex rel. Richmond v. Tegart, 7 U. C L J
128 Zssex Flection Coase, 9 U.C. L. J. 247
Reg. ex rel. Dexter v. Gowan, 1 U.C. Prac. Rep
104.

Apam Witson, J., delivered the judgment of
the court.

The chief allegation against Mr. Edgar is
contained in the second branch of the statement
file.l by the relator with his motion.

¢ That the said James D Lilgar bad not at the
time of said electivn, either 1n his own right or
in the right of his wife, as preprietor or tenant,
a legal or equitable freehold or leasehold rated
in his owu name on the last revised assessment
roll for the said City of Toronto, to the extent or
value sufficient to qualify him tor the said office”
[of alderman for the Ward of St. George, in the
City of Toronta] **according to the true intent
and meaping of the acts in force in this Province
respecting the Municipal Institutions of Upper
Cunada.”

Iv is certified by the clerk of the municipaiity,
¢« that the qualification of James D Elpar in
the assessment roll of the aity for the year 1866
is a8 follows: in the Ward of St. George fur the
sum of $160 reotal, and that he is not as-essed
in any other ward of the cita.”

This statement is no: denied by Mr. Edgasr.

1t was jn effect argued on his behalf:

1. That no property qualification was neces-
sary for an alderman at the last election, and

2 Ifone were required. that any qualification
which was before then sufficient to enable a per-
son to be elected & mewmber of the counci!. as
councilman, was sufficient ut the last election to
enable him w0 be clected ag an alderman.

The reason, it was contended, why no property
qualification was required of the candidate or
member at the 1ast election is, that it was said the
foermer municipal Jaw was, by chapter 5] of the
acts of last session, wholly repealed, and as the
enactments of the new law as to the property qua-
lification are not to take 2ffect uatil the month of
September, 1867, and no provisionin this respect

{
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' has been made for the interim, thiere was and is
iin such interval, including the whole period cof
" the election, an sbsence or suspension of law
relating to this particular subject.

If this view of the law be the correct one, the
alderman elected cannot be unseated; and
whether it is or is not the correct view, depends
entirely upon the construction of the lznguage
of the statutes which have been referred to.

The Municipal Act. cb 54, of the Consclidated
Statutes for Upper Caunada, declared that the
property qualification for aldermen should he
freehold property of the value of $160 per annum,
or lensehold property of the vaiue of $320.

The Muuieipal Act of 1866, chap 51, made
the qualification for aldermen, —freehold proper-
ty of the value of $4.000, or leasehold property
" of the value of $8,000.

The 427ih section of the actis as folows:—
*This act shall take effect on the fi-st day of
January next [1867], save and except so much
thereof as relates to the nominating of candidates
for muuicipal offices, and .he passing of by-laws
for dividing a municipality or any ward thercof
into electoral divisions and appointing returning
officers therefor, which shall come into effect on
the first day of November next. and also so much
therecf as relates to the qualification of electors
and candidates [see chap. 52], shall not take
effect till the first day of September, 1867.

The 428th section is: ** All acts or parts of
acts incounsistent with the provisions of this act
relatiug to the municipal institutions of Upper
Canada, are hereby repealed ”

This act, cap. 51, and the act amending it,
cap 52, were passed on the 15th of Avgust,
1866, but the repealing clause, 428. had no ope-
ration at that time upon the pre-existing law,
beecnuse the new act expressly declared that it
should not come into operation at sll excepting
in the manner and at the times therein specially

" mentioned in the 427th se.tion.

Therefore, until the Ist of November, 1866,
no part of the new act was in force. but all
vemuined as before the passing of it, and was
carried on under the precedieg municipal act,
<ap. 81, as if the new act had never been passed ;
but upoen that day all that related ¢- to the nomi-
nating of candidates for municipal offices, and
the passing of by-laws for dividing 2 municipali-

* ty or uny ward thereof into electoral divisions,

and appointing returaing officers therefor,” came
then into effect ; and all that was at that time
inconsistent with the-e provisions, but nothing
more, was thereby repealed.

Then uantil the 1st of January, 1867, none of

the other provisions of the new act but those

which took effect on the 1st day of November,
1866, were in force, but everything with the
exception just mentioned remained as before, to

- be and was carried on under the provisions of

the former municipal act; but upon the Ist day
of January, 1867, all the rest of the new act,
‘*save and except so much thereof as related to
the qualification of electors and candidates,”
took effece, and as a consequence all acts or
parts of acis inconsistent with the provisions
which came then into operation were thereby
repesled.

And until the Ist day of September, 1867,
zone of the provisions relating to the qualifica-

tion of electors and candidates under the new
act are to be in force; and as before stated, with
respect to the cther matters which osme inw
operaiion from time to time, all the enactments
of the former law which related to such quulifi-
cation, must and do remain as before the new
law, to be carried on under the old law, as if the
new act had not been passed.

But when the first day of September does
arrive, then that part of the new act which
relatee to the quelification of electors and candi-
dates shall also take effect ; and all acts or parts
of acts which may be inconsistent with these
new provisions will be thereby repealed.

There are at the present time no provisiens
whatever of the old act relating to the qualifica-
tion of electors and candidates in apy manner
** inconsistent with the new act,” bec.use these
new provisions are not yet in force, and way
bappen never to be in force ; and it is only such
acts or parts of acts which ere inconsistent with
the new act which are declared to be thereby
repealed.

I am therefore of opinion, that it was neces-
gary that candidates for the cffice of alderman
should at the time of the last election for the
City of Toronto be qualified in the ke maooer as
it was necessary they should have been qualified
in order to have been eligible under the former
act, cap. 54, of the Counsvlidated Statutes for
Up»er Canada.

I think this is the proper construction to be
placed upon the Statute, and it is well that it is
80; for it would have been a very unfortunate
condition of the luw if I had been obliged to
pronournce a different decision.

The result would have been. that all property
qualification would have been suspended, that is,
abolished until the first day of September next,
—both of the electors and the elected.—and that
the council now representing the whole property
of the city might be men possessing not ome
shilling’s worth in value of that property which
they have the power to tax and to charge with
further burdens, which would not and could not
affect themselves.

In my opinion, then, Mr. Edgar was not quali-
fied for elcction as an alderman under the old law,
although he would have been qualified to have
been elected a councillor if the office of council-
man had not beenabolished; but there was after
the first day of January no such member of the
city council as a councilman; the new council, it
was provided, should thereafter ** consist of
three aldermen for every ward, ore of whom
should be mayor, to be elected in accordance
with the provisions of the 105th section.

It was, however, argued. that slthough Mr.
Edgar was not qualified for alderman, ye! so
long as he was qualified for election to the coun-
cil by the old law. it was of no consequence
whetber that qualification was according to the
rate which was required for an alderman or for
that which was required for s councillor. I
cannot ndopt this view. There were certain
well known functionaries called aldermen, and
certain otbers calied councilmen. The one office
was quite different from the other in many res-
pects.  The aldermen have been continued, the
councilmen have been discontinued; and the
mere fact thet three aliermen gre pow to be
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elected for each ward in place of the two alder-
men and the two eouncilmen who formerly repra-
sented it, does not alter tho status of the
alderman as to his property qualification, his
magisterial duties, or otherwise.

The policy of the new law was to raise the
qualifications both of electors and candidates
very considerably, but the argument addressed
to me ou this poiut was to lessen the qualification
of thealdermen for the present year. I think
that on the election of aldermen, an alderman’s
qualification is that which must be required
whether the number of aldermen for 8 ward be
greater or fewer than formerly was necessary.

Tho remaining que-tion is, whether, as Mr.
Edgar was not qualified to be elected, the judg-
ment should be merely for his removal, or whe-
ther Richard Tinning, the relator, should not be
declared to have been duly elected to the office,
and be admitted thereto in the place of Mr.
Edgar.

The papers filed on this application showed
that Mr. Tioning was qualificd to be sleeted so
far as property is concerned, and that there were
only four candidates, the poil at the close shew-
ing the number of votes for the candidates to be
as follows :

For Vickerz ...... 203 For Edgar......... 173

¢« Baith ......... 185 * Tioning ...... 160
So that if Edgar. who was third upon the poll-
book, be removed, Ticning, who standg sext to
him, will be entitled to rank as third in law, if
he can shew that the votes which were given to
Mr. Edgar were given by the voters with a
kunowledge of his waut of qualification ; in which
case such votes will be considered as if they had
not been given at all,

It is alleged by the relator that the voters for
Mr. Edgar did vote with such knowledge, but
this fact is denied. I bad given a good deal of
attention to the questions relating to the suffici-
ency of the notice, snd the sufficiency of its com-
municetiou to the electors, and [ had made some
observations upun both points, but for the rea-
sons below stated, it is not necessary to say what
my opivios was I might perhaps have come to
the conclusion that the potice was sufficiently
explicit in stating the nzture of the objection to
the candidate’s eligibility, and alsy that suffi-
cient notice sad been given to the electors of the
fact of disquelification I need not however say
more on either point, because I think I ought
not to seat the relator for the following reasons,
but more especislly for the one first stated ; these
TCASONS are :

1. That no notice of disqualification was given
st the time of the nomination of candidates. and
by s. 10] of the new act, sub-sec 6, it would
seem to be the law that no other person could
have been put forward or voted for or elected,
unless he had been a candidate who bad been
proposed aad seconded at the nomioation.

It has always been considered an important
matter in election law, to afford the electors an
opportunity of voting for some other person in
the roomn of the person objected to. in case they
should be satisfied of the ireligibility of their
present candidate, and this the electors of St.
George’s Ward could not have done, because the
candidate was not objected to until a time when

it was too late to select another person in his |
stead. ]

2. The exception taken was not of that plain
character, in consequence of the new legislation,
that the electors could casily have formed an
opinion upon its validity or invalidity.

1 do not know that I shouid have placed so
much reliance upon the last ground 18 some of
the cases say it ig entitled to; for a candidate pro-
testing apainst the want of qualification of another
cau do no more than state the fact, and then
leave the electors to act upon the notice so given
to them as they please at their peril. I am
well satisfied, however. on the first ground, to be
able to arrive at & couclusion by which I am not
obliged to seat a minority candidate, who asa
general rale, should never be the representative
of any electoral body.

Upon s consideration of the whole case, [
adjudge the election of James D. Edgar, asorne
of the aldermen for St George’s Ward, in the
City of Torouto, to be invalid; and I direct that
a writ shall forthwith be issued, according to the
statute, to remove the said James D. Edgar from
such office; and I further direct, according to
the statute, that a writ shall issue for the pur-
pose of a new election heing held for the election
of an alderman for St George’s Ward aforesaid.
ju the room of the said James D. Edgar, who
has been removed as aforesaid.

Aud Idirect that Mr. Edgar do pay the costs
of these proceediugs, so far as they relate to the !
invalidity of his election, for the want of a pro- .
perty qualification.

COMMON LAW CHAMBERS.

(Zeeported by Hesns O'BRIeN. EsQ., Barrister-at-Law and
. Reporter in Chambers.)

Ix Re Reeve, AN OverHoLDING TENANT.

Mortgager ead mortgegee—C S. U. C., cap. 27, sec. 63.

A mortgagee from whom the mortgagor hv . accepted a
lease of the mortgaged premises wili not be permitied on
the expiration of 1he term 10 proceed sgainst the rmort-
gagur as an overholding terant under the above Act.

[Chambers, Jan. 22, 1567.]

After default had been made in payment of a
mortgage, the mortgagor accepted from the
roortgagee, a lease of p.rt of the mortzaged
premuses for a year. No reot was paid, and
upon the expiration of the term the tenant refus-
ing to go out of possession, the landlord applied
for a writ of inquisition under sec. 63 of the

Act re<pecting ejectment.

Osler, for the landlord.

Ricmarvs, C. J —I have cousulted with some
of my brotber judges and wo are of opinion that
the present is not a case in which we should
grant the summary remedy given by the above
section It cannot be said that the tenant helds
over without right, or colour of right, Sheis
mortgagor in possession, the landlords have their
remedy by ejectment or foreclosure, and the
tenaut hay the right to stay proceedings i either
case by paying the amouvt really due on the
mortgage with costs. I do not think T should
deprive her of this right by enabling her land-
lord to proceed agpinst her as an overbolding
tenant.
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P
Breoca v. Hovason.

Conditional (vder to defendant to put off trial on payment

k of casts—Option of d(fendlmtp—()mﬂl‘s of the duZ ym
he uefendavt obtaived a judge's order in thess words:—
1 dv ord:s that the trial of this cause be put off to the
next Spriug Assizes for York aud that the record now
entered for trinl be withdrawn, aud that said trial be so
put off on payment of costs ”

?-l’hu coste were taxed. but the defendant refused to pay
them. The record was not withdrawn The Pphaintiff then
applied to compel tho defendant to pay these cost, and to
rescind the order and pay the costs of the duy &c.— Held,
thatz the record was not withdrawn and is a remauet,
the or «r must be treated as & conditional order, avé that
the de :ndant could not be compstled to pay the costs;
but the purt of the summuons appiying for a rescission of
the order was mude absoiute.

{Chamnbers, Feb. 5, 1867.)

On the 16th January last, & judge’s order was
‘made on the application of the defendant, which
‘concluded in the fullowing words :—*¢ 1 do order
‘that the trinl of this cause be put off to the next
Spring Assizes for Youk, aud that the record now
entered for trial be withdrawn. and that said
trial be so put off on pnyment of costs.”

It was stated on gffidavit, that on the 18th of
January the costs under the order were taxed
by the Muster at $37 18.

That the above order was served on the plain-
tifi’s attorney, and that after such service no
further proceedings were taken to take the case
down to trinl, and one of the plaintiff’s witnesses
was paid his fees and allowed to return bome,
‘and the defendant’s attorney, though requested
to pay the cc its, refused to pay the same.

It was stated on the other side, that the tax-
atiou had not been closed or enlarged, and no
allecatur had been given, and that the appoint-
ment to tax had lapsed.

The pluintiff subsequently obtained a summons,
calling on the defendant to shew cause why he
should ot forthwith pay tv the plaintiff, or his
attorney, the sum of $37 18. the costs taxed
under the order before mentioned or why the
order shou!d not be rescinded and why the de-
fendant should not pay the costs of the dny, the
costs of opposing the said erder, «nd of all pro-
ceedings thereon, and also the costs of this appli-
cation

Lawaer showed cause, and contended that the
defendaut was wot liable to pay the costs referred
to iu the arder, because they were to be paid not
absolutely but conditionally. on the withdrawal
af the record and the putting off of the trial;
ard the defendant bad not taken the benefit of
theoption which he had, and therefore the record
was 1ot yet withdrawn nor was the trial put off,
everything still remained as it was, and the cause
could be tried at the said assizes, if therc was
sufficient time for the purpnse, or it would remain
on the list of causes as a remanet for a future
assize, and the defendant counid not be called on
to pay the costs demanded. because they had not
been taxed. for there was no taxation until the
allocatur was made: McKenzie v Stewart, 10
U.C Q B 634; Walkerv Toy, 16 M & W 60;
(ibbs v Plight, 13 C. B 808: Pughv Kerr. 5
M &W 164; 6 M & W 17: 8 Dowl 218;
Horton v. The Western Improvement Commissioners,
21 L. J. Exch. 825; 7 Excb. 911.

John Patterson supported the inotion

_The order is not conditional in its terms, and
since its making both parties have acted upon
it; the plaintiff, by sending his witness away,

and both plaintiff and defendant by attending
on the appointment to tax, amd couducting the
taxation. nll but the pryment of the fees, by
afixing the necessary stnmps, which i all that
prevents the allocatur being signed: Gore Ihs-
trict Mutuil Fire Insurance Company v. Webster,
10U.C. L. J. 190,

Apam Wirson. J.—There is the further case
of Lewis v Burker, 14 U. C. C. P 336, on the
subject  In Horton v. The Western Improvement
Company, ante, the words ** on payment of costs’
were held not to be necessarily conitional, but
that they might be construed as words of agree-
ment, according to the fauir construction of the
order.

1o that case the plaintiff, by reason of the
vrder which was made, nctually changed the
venue, which was part of the order; in this vase
the plaintiff bas not yet withdrawn the record,
and therefore it still remains on the list: if it
had been withdrawn, I should have been content
to have followed the decision last referred to, for
it seems the most reasonable and the must con-
sonant with ihe general practice and understand-
ing of the profession to treat the words *on
payment of costs” as equivalent to a direction
or agreement that the costs shall be paid; this
ray not be the most correct language to express
that idea, but it iz the general understanding of
the profession that it does espress it, in the
words of Parke, B, before gquoted, ** according
to the fuir construction of the order;’’ that con-
struction being aided, like all other agreements
or writings, by the surrounding circumstances.

But as the record was not withdrawn, and as
the record is a remanet, for it was not reach-
ed by the ju'ge in its proper place on the list
during that assize, and as the plaiutiff' can yet,
if he proceed. recover all the costs in question,
I think it better to follow the other cases which
were cited, and to treat this as a conditional
order ouly under the circumstances of this case.

I must therefore discharge the summons, cx-
cepting as to that part which applies to the
rescission of the judges’ order. and as to that part
of it that the order be made discharging it.

CHANCERY CHAMBERS.

(Reported by MRr. Cuarres Moss, Student-at-Law.)

Lse v. BeLrn.
Money in Court—Stop-order—TImperial Acs1 & 2 Vie,, Cap.
110, £3 & 4 Fic. Cap. 82
4 judgment creditor at law cannot obtain a stoporder
against moneys in this Court to the credit of his judg-
meunt debtor preventing them from being paid ont o him;
the imperial Act 1 & 2 Vie. C. 110, under which. as amend-
ed by the Itoperial Act 3 & 4 Vic. €. 82, such an order
can be obtainsd in England, not being in force in this

province.
[Chambers, Jan. 17, 1867.]

Mr. Smith a judgment creditor at law of the
defendants. W. H , and C. T, Bell, presented a
petition under the circumstances, and for the pur-
poses set forth in the judgment

G Murray, in support of the petition cited
Wellselicy v. Morningion, 11 W. R. 17: Re
Blunt's Trust, 10 W_ R, 879 ; Tmperial Act1& 2
Vic. cap. 110 secs. 14 & 16 ; Robinson v. Wood,
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5 Beav 388: Wualts v. Jeffereys, 3 MceN. & G.
872; Morgw’s Chancery Acts & Orders, foot
note page 189, (3rd Ed. 1862) ; Leistel v Kings'
Callege, 11 Beav 254, Con. Stat U C. Cap. 12,
gee 26 sul-sec 10.

T Movs, contra, contenued that this Court
could nat make the order by virtue, either of its
tnhereut or statatory jurisdiction. No statnte
conterring rights g'milar ta thase canferred on
Judiment ereditors by the Imperial Act 1 & 2
Vie C 110, has been passed in Upper Canada,
and that stawute itself is not in force here.

Tuk Junars’ Secrerary —In this suit a decree
was mude in May, 1865, which ordered the pay-
ment iuty Court of certain moneys  The defen-
daunts, W. I and C. T. Bell, are entitled to a
share of these moneys when paid jn. A B.
Smith who has recovered a judgment at law
against these defendnnts, and who has in the
sheniff’s hands, a writ of execution founded on
that jadgment now presents a petition praying
that nn order may be made declaring his judg-
ment a first charge. and lien upon the interest of
the defend wnts in their late father's estate under
his will and upon such part of the estate or pro-
ceeds thereof, as are now. or bereafter may be
paid into Court, and preventing the payment out
of Court to these defendants of any part of mon-
eys now in Court, or hereafter paid in until bis
debt and costs be fully pud and that the peti-
tioner ay have notice of any future proceed-
ings in the ciuuse and be eatitled to nttend the
sampe  In other words he seeks to obtain what
is commounly called & stop-order.  On the part of
the defendants itis contended that the Coart has
no jurisdiction to grant such an order on the
application of & judgment creditor. This cou-
tention is I think correct.

At cowmon Iaw the right of s judgment credi-
tor was to take the bady of the debtor in execu-
tion, or to issue & writ under which the sheriff
could seizeand sell his goeds and chattels, and
in due course he was eutitled in England to a
writ of elegat, or in this provinee to a writ under
which his lands might be sold. By the Imperial
Act 1 & 2 Vie. C. 110, arrest on mesne process
was aboli-had, and the creditor being thus de-
prived of a remedy he had loug enjoyed, the
rights of julgment creditors were extended-—
Julgments were made n charge on lands, and by
seetion 14 it is provided that if any person against
waom any juwigment shall have beer entered up
in any of Her Mnjesty’s Superior Courts, &c ,
shall have any Government stock funds or annui-
ties or apy stock or shares of. oc in any public
company in England, (whether incorporated or
nat), standing in bis name, in his own right, or
in the name of any person in trust for him, it
shall be law{ul for g judge of one of the Superior
Courts, on the application of any judgment
creditor, to order that such stock funds., anuui-
ties, or shares, or such of them, or such part
thereof respectively as be shall think fit, shall
stand charged with the payment of the amount
for which judgment shall have been so recovered,
and interest thereon, and such order shall entitle
the julgmeut creditor to all such remedies as he

would have been entitied to if such cbarge had -

been made in his fasor by the judgment debtor.
Vl)uuhle having been entertaiued as to whether
this sectiyn extended to money in the bauds of

Cphintff {2 married woman) was not restdent

the Accountant Geaeral of the Court of Chan-
cery, the 3 & 4 Vic. cap 82 wns passed declaring
moneys in the hnuds of the Accountsnt Geueral
subject to the charging order provided by 1 & 2
Vic eap. 110, gec 4.

Under the general words of the Chancery Act
Con. Stats. U. C cap 12, sec 26, as interpreted
by this Court /n re Lash, theseacts may be in
farce here 8o faras they affect the Court of Clan-,
cery, but if they are, they give judgment credi.
tors rights without the means of enforcing them.
A stop-order is never granted in Eogland on the
application of a judgment creditor except in aid,
of a charging order obtrived at lnw: [ulker v.
Day, 10 Sim 41; Watts v. Jeffereys, 3 M. & G.
372; and see Warburtonv Iful, Stant v Wickens,
Kuy, 470; and it is granted there becnuse by
force of the staute the judgment creditor who
bas obtained the charging order stands in the
game position as if he had an assignment of the
sum.

The charging order can be issued by a com-
mon law judge only, and not'by a judge of the
Court of Chancery: Miles ¥. Presland. 2 Beav.
300 ; and ss these statutes, even if in force as to
the Court of Chancery, are certaioly not in force!
as to the Courts of Common Law. it follows that!
no judgment creditor can here obtain the charg-,
ing order necessary to be obtained before a stop.
order can be granted, there beingno Act in force:
bere which gives the Courts of Common Law!
power to issue such an order. ;

All the cases cited, except Robinson v. Wood,
where  stop-orders have issued on  the
application of judgment creditors, are cases where|
the charging order at law had first been obtained.]
Ia Robinson v. Wood, the application was not for,
a stop-order, but money having beea directed to
be paid out to the judgment debtor, and cheques
for the purpese actually drawn, the Court was
asked to stay the issuing of these cheques to the
debtor, and for an order that they might he
handed to the sheriff of Middlesex. The first
part of the motion wag granted, and the issuing
of the cheques stayed. but the other part of it
was left for further argument

Taking the view I do, the petition of Mr
Smith mnst be dismissed with costs.

Vaxwingue v. CHAPLIN.

Next friend of married woman—TIerson of no means, ani
residence nat known—Securily for costs—Corpl nnliff—
Misdescription 1 notice of motion.

Where, upon abill filed by 8 married woman by her naxt
friend. it appears that a'ter dua enquiries the next fri-nd
iz not knowa 1a the loeality of which he is des ribed
be » resident and not in porsgssion of any property tinre
an nrder will be mude for aecurity for costs

Upon au application for security for costs under such cirenn
stances, Hed, fllowing Rann v. Lawless. Chan Reporis
333 that the fact of & ¢o pluntfl, resident within th
jurisdiction Leing on the record would not prevent e
order belng geanted.

The rext friend wasg termed s plaintiff in the notice «
maton.  Held, that the misdescription was not such ae t
miriead, and that therefors the motion ougbt not to in
upou that ground

{Chambers, Jan. 31, 1851}

C. Jones, applied for an order for seeavity fu
costs on the grount that the next friend of thr

whers he was deseeibed ta be in the bii), aud
way not possessed of ary properiy.
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o The plaintiffs resisted the application contend-

reg that as there was another plaintiff on the
n cord who was resident within the jurisdiction,
0 order could be granted, and that at any rate
¢ plaintiff had not made such a case as entitled
m to the order.

,\THE Junges’ SecreTARY.—I think the defen- |
A0t entitled 19 security for costs, aud to have !

'lhe Proceedings stayed until the security is given.
o o Pext friend is described as of the Township
The 'Inguacousy in the County of Peel. Yeoman.
Orhdefemlaut has made enquiry in that neigh-
reqidood o'f persons who are acquainted with the
0~ ents in that qunsx.hp‘ and who are likgly
ang 10w the next friend if he really resides there
hing s & man of substarce; but no one knows
dang I think the enquiries made by the defen-
the | and the reAsuIt' of these enquiries justify
Plai Prexent application. On the part of the
ap utiff an aftidavit is filed from which it would
!*eeI:,eM that the plaintiff’s solicitors have never
ex0 the next friend and know nothing about him
“ePt that they believe his post-office address to
famptin, and that a letter addressed to him
"tmpton wiil reach him. I think the affida-
filed by the plaintiffs should Lave been ex-
L as to the actual residence of the next
N i, and as to bis being & man of substance.
Kin"d()[(lule v. Wt:tc/wr, 5 Jur. N. S. 84, V C.
leu!’:sley gaid, if a plaintiff cannot be found
¢ ought to be forthecoming and is wanted,
Must give security for costs. As to the other
\ "Ctmn'tlmt there is on the record a co-plain-
¥in who ig (ee:porlsible for costs, without expres-
lw"g ’(“ny opinion, I feel bound by Rann v. Law-
cony; ]Jlmm. Reports 333, where the chancellor
a ‘ered that the presence of a co-plaintiff
© 1o difference.

Aske fhmher objection that the notice of motion
nay hat < the. p]n!nt)tf, J. A. P. agnext friend”
"'“intgixf;e security, is not sufficient to entitle the
They . s to have the present motion dismissed
Worg; Annot have been in any way misled by the
"g of the notice. Theusunl order must go.

at B
Vitg
Plici
h'ie|

he
obj
t

4 Purkiss v, MoRRisoN.
"Pplicats,
‘ealion for stop order—Gurnishing order at law—
‘pon an . Charging order.
Ung, :i‘r’l’h“‘uﬁon by a judgment creditor for a stop order
n, ,.(.poc‘t‘msmnces romewhat simila) to those in Lee v.
Mieny Credr' ed supra—Held, that the fact that the jndgz-
Mgy, llf(’l‘ hu‘d obtained a garnishing order from the
Obtajyeq gro¥ Court in which the judgment bad been
» did not eutitly him to a ktop order in this Court.

Th; [Chambers, Feb. 2, 1867 ]

Wope S Was an application for a stop order against
debygy 0‘;‘ court to the credit of the judgment
Mineq 5 the applicant. The applicant had ob-
in whichn }o-rde_l' from the Court of Common Law
all g 13 judgment was entered, garniching

ebt, : p
debty. 8 due or accruing due to the judgment

I)')wney

Qs in support of the application.

“egor, contra,

i s

‘betWei:m;(.ms SECRETARY. ~.The only difference

Judgryen M8 c8Se aud Lee v. Bell {3, that the

B2 deny creditor has obtained an order garnish-

1‘“WQVe‘.s due to the judgment debtor. This,
» Places him in no better position as to

|
i
i
i
i

the present application. the charging order neces-
sary to be obtained, hatore a stop order can he
granted. and the order oarnishing dehes being
two eutirely distinet thing .

The motion must he retused with eosts.

ENGLISH REPORTS.

Fevtaam v. Exgraxyp
Master and servant— Negligence of fellow-servanti— Foreman
—Superior authority.

The rule that a servant cannot recover for injuries sustained
through the negligence of a fallow-servant in thsir com-
mon emj loyment, unless the latter be shown to be a per-
son unfit for bis employment, is not altered by the fact
that the servant to whom negligence is imputed wasa
servant of superior authority, whose lawful direction the
plaintiff was bound to obey.

This was a case tried at Middlesex before the
Lord Chief Justice, in which a verdict was re-
turned for the plaintiff, leave being reserved to
the defendaut to move to enter a uvonsuit.

A rule having been obtained, D. Seymour, Q.
C., and Daly showed cause, and Jlanse appeared
in support of the rule.

The facts of the case and the arguments are
sct out fully in the judgment.

The Court,* having takean time to consider, the
following judgment was delivered on the 24th
November : —This case stood over on the sugges-
tion that another case was pending for argument
before us, which involved the same points. The
case referred to on the hearing a few days ago
was found not to involve any question applicable
to the present. We therefore give our judgment
upon the facts which sppeared on the trial of
this case.

The d.fendant was a maker of locomotive
engines, employing a great number of men. In
the course of the work a travelling crane was
used to hoist the engines, and convey them to
tenders for their carriages. The crane meved
on a tramway resting on beams of timber, and
supported by piers of brickwork. The piers had
been recently partly repaired and partly rebuilt,
and the brickwork was fresh. It appeared that
at the time of the accident the piers first gave
way, and then the beams broke from the strain
thus cast upon them. Thbe accident occurred on
the first oceasion of using the crane, and it was
the first time that the plsintiff had been em-
ployed upon it. There was no evidence that
there was any defect in the crane, or negligence
in the mode in which it was used, or that the
engine was of unreasonable or improper weight.
There was no evidence of any personal privity or
interference by the defendant; but his forman or
manager was present and gave the directions to
hoist the engive.

The travellcr was worked by six men, three at
one end and three at the other. As the crane
moved along it osciilated, and the foreman think-
ing that the men were not Working it properly
directed them to stop, Which they did for a min-
ute or so. He then ordered them to move on
agaln, which they did; just before that he had
ordered the plaintiff to get on the engine and
clean it. The plaintiff did so, and was on it

¢ Cockburn, C. J., Mellor, aud Shee, J J.
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whilst in motion for the purpose, and whilst so
engaged some mortar fell, the pier gave way, and
the engine fell, and the piaintiff's arm was
broken. Upon objection by the defendants
counxel, that there wasuo cnse ta go to the jury,
to fix the defendant with liability. either person-
ally or for the act of his manager or forman. the
{,ord Chief Justice reserved the question for the
tourt and the case weat to the jury, who found
for the plaintiff. with two hundred pounds dam-
ages  Ou the argument before us it was con-
teuded that the defendant was linble on two
greunds.  Firstly it was urged that the foreman
or manager was an alter ego ~£ the master, and
uot 4 tellow servant of the *iintiff, and that he
was puilty of negligence in not ascertaining the
sufficiency of the piers before he cvdered the
plaintiff to get upon the engine to clean 1t as it
tavelled along.  Second!y. it was urged that there
was evidence to fix the defendant personally with
negligence. in permitting the engine to be remov-
ed by means of the piers when he might. and
ought to have known, that the piers were not
eufficient for the purpose. We gre of opinion
that the plaintiff is not entitled to succeed on
either ground. We think that the foreman or
manager was not, in the sense contended for, the
representative of the master. The master still
retained the control of the establishment, and
there was nothing to show that the manager or
foreman wag other than a fellow servant of the
plaintiff. although he wns a servant having
greater aathority. As was gaid by Willes, J . in
Gnllagher v Piper, 12 W R 988,383 L J.C P
339 *a foreman is a servant, as much as the
other servants, whose work he superintends™
There was nothing in the present cuse to show
that he was an incompetent or improper person
to be employed as foremnan or manager. We are
unable to distinguish the ca<e on this point from
that of Wigmore v. Jay, 19 L J. Ex 3u0. 5 Bx.
354; Gullagher v. Piper and Skip v The Eastera
Counties Ratlway Company. 23 L J. Bx. 223.
We think that this case ranges itgelf with o
great number of cases by which it must be con.
sidered a< conclusively settled, that oue feliow
servant cannot recover for injuries sustained in
their common employment by th negligence of a
fellow servant, unlesssuch fellow servant isshown
to be either an unfit or improper person to have
been employed for the purpose: Aorgun v The
Vole of Neath Raivway Company, 12 W R 1082,
33 L. J.Q B.250,inerror. 14 W R 144, 35
L 35.Q B 23  And this rule is not altered by
the fact that the servant to whow the vegligence
was imputed was a gervant of superior autharity.
whose lawful direction the plaintiff was bound
to obey It is difficult in the present case todis-
cover any evidence that the forman was guiity of
any negligence; but it is not necessary to deter-
mine that, inssmuch as the conclusion at which
we have arrived renders it unnecessary to do so.

With regard to the second grouand reiied upon
on the part of the plaintiff, we can fiud no evi-
dence of persoual negligence to fix the master.
There was nothing to show that he bad employ-
ed uuskilful or incompetent persvns to build the
piers, or that he did kunow, or ought to have
kuown. that they were insufficient for the use to
which they were to be employed. e was a
maker of cugiunes, and therefore in thit sense nu

eogincer, but not in the sense that he possessed
special knowledge as to the strength or sufficiency
of brickwork  We cannot, in the ab-ence of such
evilence, say there was any case fit to be sub-
mitted to the jury as to this ground of liability,
and we therefore think that the rule to enter o
nonsuit onght to be absolute.
ftule absolute.

UNITED STATES REPORTS,

COURT OF APPEALS OF KENTUCKY.
. CoMMONWEALTH V. REED

The crmmonwealth mav muintain & civil actlon for its own
use for damawes agatnst a sheriff for breach of his o."iclal
bond ny neglizence in arresting @ party charged with
crime, or by wmilfuily takiug insuflicient surety trom such
party for his appearance.

This was an action against a sheriff and bis
sureties for an alleged breach of hix official bond,
in negligently failing to arrest Stephen Patterson,
on tour bench warrants issued on four several
indictmeants for unlawfal gaming, and also in
wilfully taking insufficient security for Pinkney
Patterson, whom he bad arrested under indict-
ments for permitting unlawful gaming in hig
house—the petition alleging the escape of Stephen
and the inselvency of Pinkney Patterson.

Per Curtam —The {Circuit Court having sus-
tained a demurrer to the petition—which is good
if such ap action be maintaipable—the only
question for revision by this court is, whetner
the commonwealth has a right, for its own use,
to recover in a civil suit, against the sheritf and
his sureties, damages for a breach of their cov-
enant.

Although there may be no precedent of any
judicinl recognition of such a remedy. yet we
can perceive no reason why it should be avail-
able, and it seems to us that principle sanctions
it, and that it is sustained by both the common
and statutory law of Kentucky.

The sheriff’s official bond is required for
assuring his fidelity a3 well to the commonwen!th
as to every individual who may lose by hisinfilel-
ity. His delinquencies, a< charged iu this case,
might subject the commonwealth to syme insecu-
rity. and to loss of revenue which she might have
derived from the execurion of the process Why,
then, should not she, as well as a citizen, havea
right of action for damages to himself from a
breach ef the bond given to her for securing ber
interests ns well as those of citizens?

The fact that the sheriff may be liable to a
fine is no sufficient answer  This is only puni-
tive ; the civil action is remunerative He may
be ingolvent. and his sureties would not be
responsible for the fine  And the actual dumnge
to the commonwealth may greatly exceed ihe
amount of the fine.

Noar is the indeterminateness of the damnges
and the difficulty of ascertaining their precise
amount by any certain or fixed standard, a suf-
ficient answer.

The same difficulty occurs in many other
classes of netions nndoubtedly mninta'nable.
Nominal damages might always bhe recavered,
and generally the amount of the preseribed fine
wouald atford a definite eritecion for assessing the
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Civil dutnges

th Io this case no court can assume
at

had Stephen Patterson been arrested he
:"O.uld cver have been tried, or, if tried. con-
¢ted. or, if convicted, that the fines would ever
Bve heen collected by the commonwenlth. DBut
:;Irll for every wrong there is a remedy ; there-
nm?, the imputed breach of the bond must be
lonable upon common-law principles, and the
f““m',zes must be assessed by the best tests the
QUEN of the case may afford.
‘lrmﬁrumtnry and, as we think. also declara-
Ty of the common-luw—the sixth section of
ticle 8, chapter 83, of Stautou’s Rev. Stat., p.
;09. provides that ¢¢ clerks of courts, sheriffs,
"4 other public officers, and their sureties, and
€ heirs, distributees, devisees, and personal

Tepresentatives of each, may be proceeded :

Mninst by suit or motion] juintly or severally,
OF their liabilities or defalcations by the com-
Onwealth in her own right.

re\Th‘e application of this enactment cannot be
itAtl'Icted by the context of the article in which
* found. and which is too contracted for its
::Gflll or consistent operation. But it ix. in its
an'[‘lgt'. coextensive with the cbapcer un revenue,
o upplies to every case affecting the reveuue
. the commonwealth, as this case certainly may
‘et it hy possible diminution. One of the
E\:"\Cfpal objects seems %o have been to hold the
"eties to liability. On these grounds we are of
¢ opinjon that the action, as brought, is main-
Yuable, and that, consequently, the Circuit
-0urt erred in sustaining the demurrer to the
Petityqy,,
Wherefore. the judgment is reversed and the
Cuse remanded for further proccedings con-

#istent with this opinion.

T.h? importacce and novelty of the foregoing
U;“(‘.-\‘lnn seem 10 bring it fully within the range
s“m‘;" publication. ~We caunot eny. thut we
il 4 have beeu. inclined, @ priori, to have
re‘;,ted the same view of the law. and still we
ar from feeling any decided repugnance to
¢ decision 1t seems to us, that the statute of
gu*"dﬁ:!lxle referred to in the opinion may le re-
Lis " as favoring the view taken by the court
is Su«:‘fe the court' allso intimates that the view
1on “:ulned by principle, as well as by the com-
Vo obstatutory law of Kentucky
Englfnfe;" very confident that the common law of
“'eh countenanvces no such remedy in favor
peh“l‘nfl‘t)vernment, in cases of a crimiual or
in noq d” ure, where the defaunlt complained of is
&, g ehl“"‘“f-’. the accused party. whea arrest-
ng), l:‘ ere the proceeding is, in form, crimi-
Texm‘twl? ouly remedy which could there be
¥ atiggp 0 1n cases of that character would be
i 'ment for a contempt of the court be-
Engligy the process is made returnable  The
OrMff N‘"'”[h.”':'lles are digested in 15 Peters-
"(‘mw,l 615 It seems that at commen Jaw
Mowey lj{l by .attuchmept was the nnly' one
Partieg ;“’Ql (‘ftnedws by action in fuvor of private
:“g‘;ind" “I‘;@ chluswely of statutury nrigin
Utey have of at some of the later English
“c"nn;uu; {‘I[l\tl.en An action ngainst the party
8.4 4. o iformer suing gu fam : 4 Geo 3,
there ““*‘m: ;'“{r’"” v S’"'."h. 11 East 25, And
¢ fur gy, ”. o !m.q“"“‘.“On the rheriff is amen-
‘e nct of his officers, though the cffence
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be indictable : Woodgyate v. Knatenbuil. 2 T. R.
148

And we see no objection in point of principle
or precedent, to allowing an action iu favor of
the state upon all nctions which sound in dam-
ages merely. and where the ohject is to recover
a pecuniary mulet or penalty  Thus, in actions
to enforce recognisances in criminnl cases, or in
penal netions, there would be no such uncertainty
as would be likely to embarrass the courts or
juries It has been often held that the linbility
of a sheriff i3 in the nature of n tort. and that
assumpsit will not lie: Wallbridgs v. Griswold,
1 D Chip. (Vt.}) 162. So also of a collector of
taxes: Charlestown v. Stacy, 10 Vt R 562,
But beyond this it seems to us the sherff is so
much a part of the government. being the head
of the police force of the county and of the
posse comitatus, that there would be an incongra-
ity in quickening his pulsesin tavor of duty by
an action on the case for any torrious nct or
neglect.  The remedy of public opinion and in
extreme cases, where there is reason to pre~ume
bad faith and eriminal connivance, by attach-
ment and imprisonment, in the dixcretion of the
court, or by fine, would seem more natural and
effective, in the majority of cases.

But we are not insensible to the fact that all
punishinent, as well as reward, is fast coming to
be measured by its direct effect up.n mutual
interests and pecuniary advantage or loss It is
humiliating to reflect that it is so, so much as the
stubborn facts compel us to recognise. And when
that bigh sense of hounor, that made the sheriffs
of England to be reckoned among the nobility,
as vice comes, on the deputy of the earl. when
that fails to render such important officers insen-
sible to all considerations except the strictlaw of
duty 1t may become necessary to extend pecuni-
ary penalties so as to embrace all the duties of
the sheriff —(American Law Register.)

F R.

Quotations AT THE Bar —Not long since Mr.
Bncon, Q C., whilst gommenting upon the scien-
tific evidence in a light and air case, where wit-
nesses had attempted to prove the exact number
of degrees of light which would he obstructed,
made use of the following happy quotation from
Hudribras’ description of the philusopher who, —

“ By means of geometric seale.
Could tell the size of quarts of ale.”

The most recent, and perhaps the most remark-
able apposite, was by Mr. Grove. Q C., in Bowily
v.Goodie,rwhen dealing with the evidence brought
forward to prove anticipation of the patent.
Arguing that no patent or discovery could be
upheld on the principles put forward by the de-
fendant he said Sir Isanc Newton’s discovery of
the laws of gravitation might with equal force be
snid to hnve been anticipated by Shakespere when,
in ¢ Troilus and Cressida,” he makes Cressida
sy i —

¢ But the strong bass and binding of my love,

Is ns the very centre of the earth,
Drawing all things to it.”
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Accoymrrice.—See WrTNEss, 3.

ACCRUER.

1. By a marriage settlement, funds were sct.
tled on the wife for life; remainder to the chii.
dren equally, “ to be a vested interest at their
ages of 21,” with a gift ove:r to the husband in
case all the children died under 21, and a re-
version to the settler, if no child was born; but
no clause of survivorship and accruer as to
shares of chiliren dying under 21. Of five
childven, four only uitained 21; Ield, that the
whole fund vested in the four.—Colley's Lrusis,
Law Rep. 1 Eq. 496.

2. On a gift tu testator's daughters, “the
share ov shares of such daughters to be for their
separate use,” followed by a contingent gift to
survivors, the separate use attaches to accrued
sharves.—Jarman’s Trusts, Law Rep. 1 Eq. 7i.

ADMINISTRATION.

1. The executor being out of the jurisdie-
tion, admini=tration with the will annexed was
granted to the guardian of infant legatees,
limited to their interest.—Goods of Hampson,
Law Rep. 1P. & D. 1.

2, If, after an order on summons for the
administration of a testator’s estate, the sole
exeentor and trustee has become bankrupt, a
receiver ought to be appointed, though the
assignees are not before the court.—In re Jokhn-
son, Law Rep. 1 Ch. 325,

3. If the estate of a deceaed consists of his
share in a business which he was carrying on
in partnership at the time of his death, and
which the surviving partner continues to carry
on, an administrator pendente lite will not be
appeinted against the wishes of such partner,
unless a strong case is made, that he is desling
improperly with the business.—Howcll v. Wilts,
Law Rep. 1. & D. 103.

4. The administrator being the only person
beneficially interested in an intestate’s estate,
and there being no creditors, a bond was allowed
to be given with sureties residens in Scotland
—Goods of Houston, Law Rep. 1 P. & D, 85.

6. Justifying sureties will not be dispensed
with, though a receiver of the estate has been
appointed in chancery, if chancery may not
continue to have the control of the estate, after

* Sce page 32 avte for explanation us to the shove. We
are largely indebted in the construciion of this Digest to the
valuable American Quarterly The american Luw Revicw,

Dicest oF Excuisi Revores

administeation granted. — Juckson v, Jackson,
Law Rep. 1 P& D, 12,

6. The conrt will not discharge original sure-
ties to an adwinistration bond, or allow other
sureties to he substituted. — Gonds of Stock:,
Law Rep 1 P & D. 76,

See Coxrrict or Laws, 3; Equiry PreaniNe,

1; Execcror; Iussaxp axp Wirr, 4.
Awrxe to Escare.

The 28 & 26 Vie. ¢ 126, sec. 37, which for-
bids the conveyance into a prisen’ with intent
to aid an cscape, of any mask, dress, or other
disguise, or of any letter, or of auy other article
or thing, includes a cgowbar. — The Queen v.
Payne, Law Rep. 1 C. C. 27.

Avriey.—See Coryrienr, 2,
ALIMONY,

In making an order as to settled property
under 22 & 23 Vie. e 61, sec. 5, the divoree
court will consider the conduct of the parties,
as well as their pecuniary position.— Chefwyred
v. Chetwynd, Law Rep. 1 P. & D. 39,

APPEAL.

Execution of a decree, that the plaintiffshould
be let into posscssion of real estate, the defen-
dant being nbout to appeal, and the plaintis?
declining to give sccurity to refund the rents
in case of a reversal of the decree, was stayed ;
the defendant giving secarity for past rents,
the future rents to be paid into court, with
liberty to the plaintiff to apply as to mainte-
nance, and for costs of the appeal.—Barrs v.
Fawkes, Law Rep. 1 Eq. 392,

See Equity Pracrice, 3, 7.

APrrRENTICE.—See MASTER AND SERVANT, 4.
ArrrorriaTiox oF Payyments,—See CoNtRACT, 1.
ARBITRATION.

A master, to whom an action on a building
contract has been referred, under the Common
Law Procedure Act, may send a surveyor in
whom he can confide, to view and report on
the work done; but the parties may ofier inde-
pendent evidence.—Gray v. Wilson, Law Rep.
16050,

See Awanw,

Assavir.—See IvlergeaT,
ASSIGNMENT.~—Sce PreaninG, 1,
ATTORNEY. ~See SOLICIToR,
AUCTIONEER,

See Prixciran ANp AGuNT, 2; VENDOR AND

Percnaser, 3.
Awanrp,

1. It is no objection to an award, that the
arbitrator has not found each matter referred
ta him separately, unless from the submission
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it is clear that the parties intended he should so
find.— Whitrorth v. Hulse, Law Rep. 1 Ex. 251,

2. To an action again a railway company on
an award, whereby the arbitrator found that
the plaintitt had been damaged by reason of his
messunge being injurionsly affected * by the
erection of an embankment and by the narrow-
ing of » rond” by the company, to the amount
of £30, the company pleaded that the messuage
was not injuriously affected by the narrowing
of the road; and what the sum awarded in-
cluded money of uncertain amount, which was

awarded as compensation for damage sustained

by reason of the messuage being, as the arbi-
trator erronconsly supposed, injuriously affect-
ed by the narrowing of the road, by reason
whereof the award was void. 2/eld on denurrer
a good plea.—Beckett v. Midland Ruailicay Co.,
Law Rep. 1 C. P 241,
See Serciric PerrorMANCE, 3.
Basknverey,

1. A coionist, who had taken the benefit of o
colonial in~ vent act, alleged that a judgment
had been recovered against him in a colonial
court, from which he had unsuccessfully ap-
pealed; that the assignee, now in England, had
assets from which, if the judgment were re-
versed, a large surplus would return to him ;
that an appeal from the judgment would pro-
bably be successful, but that the assignee, col-
Inding with the judgment creditor, refused to
appeal; and prayed that the assignee might be
deereed to prosecate the appeal, or that the
plaintiff might be enabled to do so in the
assigned’s name.  Held, that there was no suffi-
cient averment, that the plaintiff had failed to
obtain justice in the colonial courts,—Smith v.
Moffatt, Law Rep. 1 Eq. 897.

2. A person having a vested reversionary
interest in o trust-fund of personal property in
England beeame insolvent in Australia; and
after the property fell into possession, but be-
fore it was paid over, the insolvent died. Held,
that if his domicile was Australian, his assig-
nees were entitled to the fund; Lut that, if it
was English, the executor, who had proved in
England, was entitled; and the assienees, to
obtain it, must sue such excentor.—J7n re Blith-
man, Law Rep. 2 Eq. 23,

3. An assienment by a trader of all his pro-
perty as security for an advance of money,
which he afterwards applies in payment of
existing debts, is not an act of bankruptey, un-
less fraudolent; and is not fraudulent unless
the lender knew that the burrower’s object was
to defeat ordelay his creditors.— /n re Colenere,
Law Rep. 1 Ch. 128,

4. A colonial insolvent act provided, that if
a creditor held any security on any part of the
insolvent estate, the amount of such security
should be deducted from his debt,  /feld, that
this provision did not change the English rule,
that a creditor, holding a security on the sepa.
‘ate estate of a partner, may prove the whole
of his debt against the joint estate, without
giving up his seeurity.—folfe v. florer, Law
Rep. 1 P, C. 27,

5. 1t i3 no good equitable plea to an action,
that the defendant has been adjudicated bank.
rupt, and that the plaintiff has proved his debt
in bankraptey.—Spencer v. Denonett, Law Rep,
3 CoPo2y

6. The word * ereditor,” in the Bankruptey
Act, 1861, means any one who could prove
against the debtor's estate.— Wood v. De Mattos,
Law Rep. 1 Ex. 91,

7. A protection order, under 12 & 13 Vie. c.
106, sec. 112, is good only against creditors
who were such at the time of the bankruptcey,
and had a right to prove their debts under it.
—Phillips v. Bland, Law Rep. 1 C. P. 204;
In re Poland, Law Rep. 1 Ch. 356.

3. Aprotection from arrest, under 7 & 8 Vie-
¢. i, see. 6, does not protect the debtor’s goods
from scizure.—-Davis v. Percy, Law Rep. 1C. P.
256.

9. A bill aceepted for the accommodation of
another may constitute a debt contracted with-
out any reasonable expectation of being able to
pay the same, and therefore may be ground for
refusal of a bankrupt’s discharge. — Ex parte
Mee. Law Rep. 1 Ch, 837,

10. The court cannot both imprison & bank.
rupt, and suspend hisorder of discharge, under
24 & 25 Vie. c. 134, scc. 159.—In re Marks,
Law Rep. 1 Ch. 334,

11. On an appeal in bankruptey, evidence
not before the commissioner cannot be used
without leave, except to show what took place
before . — In re Lascelles, Law Rep. 1 Ch,
127.

12. A pei.itioning creditor io personally liable
under 12 & 13 Vie. c. 106, sec. 114, for the fees
of the messenger in bankruptey, down to the
choice of assignees; and the trade-assignee is
liable for those incurred subsequently, if he has
personally interfered by directing the manage -
ment of property in the messenger’s possession,
—Stubbs v. Horn, Law Rep. 1 C. P. 56.

13. If an order, made by a commissioner of
bankruptey at his own instance, is discharged
on appeal, the costs of the appeal may begiven
to the appellant.—/u e Leighton, Law Rep. 1
Ch. 531,



LAY

JOURNAL.

[February, l867.§
¢

50—You, 1., N. S.}

haest oF Excrisu Revrorts.

See Patryersme, 2; Proprerioy or Doce-
MENTS, 5.

DBioawy.

On a trial for bigamy, of a man who had Yived
apart from his first wife, for the seven vears
precec ‘ng the second marriage, the prosecution
wust prove that during that time he was aware
of her existence.—Z%e Queen v. Curgerwen, Law
Rep. 1 C.C. 1.

Biwt or Lapixe.

1. A biil of lading on goods, making them
deliverable “to order or assigns,” was indorsed
by the consignor in blank, and deposited with
a banker as security for an advance; and, on
repayment of the advance, was re-indorsed and
delivered back to the assignor. Held, that the
consignor could sae the ship-owners for a
breach, whether occurring before or after the
re-indorsement of the bill of lading.—Short v.
Sunpson, Law Rep. 1 C. P. 248,

2. If a bill of lading provides that, as sonn
as the ship is ready to unload the whole or
any part of the gonds (sixty-five pipes of lemon
juice), the consignee is bound to be ready to
1.ceive the same from the ship; and, indefault,
the master may enter the goods, and land or
lighter them at the consignee’s risk and ex-
pense; the contract is divisible, and, if, after
part of thegoods have been landed by the ship-
owner, but not before, the consignee offers to
receive the remainder, the ship-owner is bound
o deliver them to him, unless he has been pre-
judiced in the delivery of the remainder by
the consignee not being ready to receive the
whole.— Wilkon v. London, Italtan and. Adriatic
Steam Navigation Co., Law Rep. 1 C. P. 61.

See StorPAGE 1N TRANSITU.

BrLL oF Sack.
In an affidavit annexed to & bill of sale, a des-
cription of the grantor’s residence and occupa-
tion, to the “ best of the belief”’ of the deponent,
is suficient —Roe v. Bradshaw, J.aw Rep. 1 Ex.
106.

BiLis axp Notes.

1. “On demand, I promise to pay to the
trustees of W. Chapel, or their treasi or for the
time being, £100,” is 2 good promissory note,
as the trustees alone are to be taken as payees,
and the treasurer, as their agent, only to re.
ceive payment.—Iolmes v. Jucques, Law Rep.
1 Q. B. 376.

2. If a bill of exchange is indorsed, payable
“in need” at a bank, the bank are agents of
the indorsers for payment only, and not agents
for notice of dishonor generally.— Lceds Bank-
ing Company, Law Rep. 1 Eq. 1.

3. The rule allowing a day for each step ir
presentation and notice, applies only as be,
tween the parties to a bill, and not as betwee:
the agent of the holder and the holder, who red
sides at a distance.—ZLecds Banking Company,
Law Rep. 1 Eq. 1.

4. DPresentation of a bill for payment to aa
indorser is not per se noticr of dishonor by the
acceptor.—Leeds Banking Company, Law Rep
1 Eq. 1

5. Notice of dishenor, good according to
French law, on a bill indorsed in England, pay-
able in France, is good against the indorser,
either because the law of the place where tlwl
contract is to be executed governs, or because,
in general, notice, good according to the law of
the place where the note is payable, is such as
can rensonably be required, and therefore to
be deemed a good notice according to the law
of England.— Hirschfeld v. Smith, Law Rep. 1
C. P. 340,

6. A bill of exchange, indorsed in blank to
E. 8., was by him indorsed in blank, and deli-
vered to 11, who changed the blank indorse-
ments to E. 8., so that it read thus: **Pay to
the order of E. S., at the rate of 25 fr. 75 c. per
£1, value received, the sum -of 6,437 fr. 50 c.
ut retro;” and wrote the same wordson the face
of the bill, purporting to make them part of
the acceptor’s contract. Feld, such a material
alteration as to avoid the bill in the plaintiff's
hands,—Hirsdfeld v. Smith, Law Rep. 1 C. P,
340.

See MorTGAGE, 1; PrINCIPAL AND AGENT, 1,
2; VARIANCE.

BLOCKADE.

It is not a municipal ofence, by the law of
nations, for a neuiral to trade with a blockaded
port.—7%e Helen, Law Rep. 1 Adm. & Ecc. 1.

Botroxry Boxp.

Fraud practised by anowner on a mortgagee
of a vessel, which might render the voyage
illegal, does not invalidate a bottomry bond to
a honit fide Yender.—The Mary Ann, Law Rep.
1 Adm. @ Fee 13,

Breacn or Proyise.—Sce DaMaces, 1.
CARRIER.

1. A by-law of the defendants provided, that
no passenger shonld enter a carviage without
obtaining a ticket, which would be furnished
on payment of the fare, and was to be shown
and delivered up on demand. The plaintiff
took tickets for himself and servaunts by 2 par-
ticular train, which was afterwards cut in two,
the plaintiff being in the first train with all the
tickets, The defendants refused to carry the



s

February, 1867.]

LAW JOURNAL.

(Vou. ITL., N.S.—5t

Digest or Exactisu REporTs.

gervants in the second train, they being unable
to show tickets. /feld, that the defendants,
having contracted with the plaintiff, and deli-
vered to him the tickets, could not justify their
refusal under the by.aw.—Jennings v. Great
N. Railway Co.,, Law Rep. 1 Q. B. 7.

2. A by-law of a railway company. that no
person shall enter a carringe without having
paid his fare, and obtained a ticket, which he
is to show and deliver upon demand; and that
any one, not so showing or producing his
ticket, shall pay the fare from the place whence
the train originally started, or forfeit not ex-
ceeding forty shillings, does not apply to a pas-
senger who has not paid for and obtained a
ticket, if he has no intention to defraud the
“compary ; and, if it did apply, it would be void
under 8 Vie. ¢. 20, §§ 1v3, 109.—Dearden v.
Townsend, Law Rep. 1 Q. B. 10.

3. The defendants, a railway company, car-
ried on the business of common carriers off
their line. They charged an equal rate for car-
riage on their line between their termini, They
also gollccted at one terminus, carried on their
line, and delivered at a place distinct from, and
at some distance beyond, their other terminus;
and for this they charged an equal through rate.
Held, that the carriage beyond the second ter-
minus was not auxiliary to their business as
railway carriers, and that the plaintiffs could
not deduct the cost of this carriage, and of
collection at the first terminus, from the through
rate, and have their goods carricd between the
termini for the difference.— Baxendale v. London
& S.W. Rutlicay Co., Law Rep. 1 Ex. 137

4. If a railway company is forbidden by
statute to charge different rates to different
persors, and is in the habit of charging on any
consignment of goods made to one person,
though consistirg of distinet parcels, a tonnage
weight on the aggregate weight of the whole,
the fact that, of goods so consigned to one per-
son, and distinctly addressed to him, some arti-
cles had also written conspicuously upon them
the names of the persons to whom the consignee
intended to deliver them, does not entitle the
railway to charge separately for those on which
such names were different.— Baxendale v. Lon-
don & S. W. Ruilway Co., Law Rep. 1 Ex, 137.

5. The plaintiff having obtained a verdict
against the defendants for the amount charged
to and paid by him for the carriage of goods
more than was charged to others, but the de-
fendants continuing to make the same charges,
and receive the same sums as before, the plain-
tiff brought a new writ, to recover for money
paid during a later period; and applied, under

the Common Law Procedure Act, $§ 79, §2,
for an injunction to restrain the defendants
from charging him otherwise than equally with
others. [feld, that the court would not exer-
cise their statutory power to grant an injunc-
tion.—Sution v. S. E. Railway Ca., Law Rep.
1 Ex. 22,

6. If A. has arranged orally with a railway
company to carry cattle for him to . on their
line, and thence, by a connceting line to K.;
and has, at the same time, sigued, without
noticing its contents, a consignment note by
which the cattle are directed to be taken to I,
perol evidence is admissible to show an agree-
ment to carry on to K., as it only supplements
the contract.—3Malpas v. Londor & S W. Rail.
way Co., Law Rep. 1 C. P. 336.

7. The plaintiff sent goods from M., by the
defendants’ railway, to his traveller at C., the
delivery of which, was, by the defendant's
negligence, delayed till the traveller left C.,
and the profits which would have been derived
from a sale at C. were lost. I/eld, that such
profits could not be recovered as damages.—
Great W. Railway Co. v. Redinayne, Law Rep,
1C. P. 329,

8. If a carrier parts with gvods to a consig-
nee, after notice of stoppage #n transitu, damages
can be recovered in equity under Sir H. Cairns’s
Act.—Schotsmans v. Lancashire & Yorkshire
Railway Co., Law Rep. 1 Eq. 349,

9. An entire contract, to ecarry partly by
land and partly by sea, is divisible; and, as to
the land journey, the carrier is withiu the pro-
tection of 11 Geo. IV,, & 1 Wm, IV. c. 68.—
Le Conteur v. London & S. W. Railway Co.,
Law Rep. 1 Q. B. 54,

Cases OVERRULED AND DousTeb,

Goods of Alcxander, 29 L J. (P M & Al) 93,
Goods of Hallyburton, Law Rep. 1 P. & D, 90,
Mare v. Underkill, 4 B. & 8. 566. Wood v. De
Mattos, Law Rep. 1 Ex. 91, Willis v. Pluskett,
4 Beav. 208. Sanders’s Trusts, Law Rep. 1 Eq.
675. Wythe v. Henniker, 2My. & K. 635. Lord
Lilford v. Keck, Law Rep. 1 Eq. 347.

CATTLE.

Driving a van with horses, in which calves
are being conveyed to market, is not within a
statute which forbids any drover, or other per-
son, from “ conducting or driving” any cattle
through the streets on Sunday. — Tiggs v.
Lester, Law Rep. 1 Q. B, 259,

CHAMPERTY.

A. having executed a conveyance of real
estate to B., which was liable to be set aside on
equitable grounds, afterwards made a voluntary
seitlement of the same on himself for life, re.



52—Vor. 111, N. §] LAW

JOURNAL.

{February, 1867,

Dicest or Bacris Reprokts.

nainder to his children as he should appoint;
and, in default of apointment, to all his chil-
dren who should attain twenty-one or marry,
in equal shares.  Jld, that the voluntary set.
tlement was not void on the ground of cham-
perty ; that A's infant children could maintain
a bill, making A. and the trastees of the settle-
ment defendants, 1o set aside the conveyaunce to
B.— Dickinson v, Bwrrell, Law Rep. 1 Eq. 387.
Cuttorey, Custony of,—8ee InranT, 2,
Coprari.—See WiLL,

Coamnox Carnier.—See Carnrizn.
CoMpasy.

1. If a company is formed for working a
patented machine, it is not wulira vires to pur-
chase the patent.—Liefchidd’s Case, Law Rep,
1 Eq. 3L

2. The promoters of a railway company con-
tracted with a land-owner, o peer of Farliament,
to pay him £20,000 personally for his counte-
nance and support in obtaining their act, such
sum to be independent of the ordinary payment
for land and other usual compensation,  After
the passing of the act, angd formation oy the
company, the directors ratificd the contract.
A separate agreement. stipulated for the quan-
tity of land to be taken and the amount paid.
Heid, that the original contract and the ratifica-
tion by the directors were ultra vires of the
company, and could not be enforced against
them,—FEarl of Shrewsbury v. N. Stagfordshire
Ruileay Ca., Law Rep. 1 Eq. 593.

3. The deed of settlement of a bank declared
that no one should be a transferrer of a share,
unless approved by the dircetors, Held, that
the directors must use this power reasonably,
and would be controlied in cquity.—Robinson
v. Chartered Bank, Law Rep. 1 Eq. 82.

4. The power of making contracts in writing,
signed by their agents, conferred by 19 & 20
Vie. . 47, § 41, on companies registered there-
under, is & * right or privilege acquired under”
that act, and so is not affected by its repeal by
the 25 & 26 Vic. c. 89, which saves such rights
or privileges.~DPrinee v. Prince, Law Rep.
1 Ea. 490,

Sce Prizcrran aNp Ac

CoNFIDENTIAL RELATION.

I. It i= a principle of cquity. that one stand-
ing in a confidential relation toward others
cannot hold substaniial benefits which they
may have conferred on him, unless they had
competent and independent advice in conferring
them; and, in cases to which this principle
applies, the age and capacity of the party con-
ferring the benefit arve of little importance.—
Rhodes v. Bate, Jaw Rep. 1 Ch, 252,

9. A confideatial relation once established
will be presumed to continue, in the absence of
evidence to the contrary.—Rhodes v. Bate, Law
Rep. 1 Ch. 252,

3. A., o nephew of a former trustee of B,
being sent by his uncle to advize B.. who was
twenty-three years old and of extravagant
habits, on the settlement of his debts, and to
advance him money for that purpose, oftered
to give him £7,000 for his estate, under which
there were coal mines. Pending the negotia-
tions, in which a separatc solicitor was em.
ployed for B., A. obtained from C., a mining
engineer, a valuation of the minerals under the
estate at £10,000, which he did not counmuni-
cate to B.; nor did he suggest to B, to consuly
a mineral surveyor. B oaceeptid Al's offer,
and died before conveyance., ffdd, ine bill by
B.’s administrator that A’s purchase could no
be sustained.—Zute v. Williwnson, Law Rep.
1 Eq »28.

Coarricr or Laws.

1. An LEnglish testator devised and bequeath.
ed real and personal estate t. AL, for life, with
remainder, as to the perenalty 1o her children;
and, as to the realty. to her first and other
sons, lawfully begotten. A., having married in
1830 in England, obtained in Seotland a deeree
of divorce a vincudo on the ground of her hus
band’s adultery; he having been induced wi h
her connivance to go to Scotland, to bring her-
solf within the jurisdiction of the Scoteh conrts.
A. afterwards married in Scotland, and had two
daughters and a son, all born in Scotland
during her first husband’s lifetime.  Jleld, on
petition, that these children were not entitled
to either real or persosal property under the
will.— Wilson's Trusts, Law Rep 1 Xq. 247,

2. By a settlement in the Scoteh 1o on the
marriage of his danghter with a Scotehman,
A, an Englishman, covenanted to pay £4,000
for the benefit of his daughter, her husband.
and their younger children.  The £4,000 was
not paid; but, by will made after the daughter’s
death, A. gave £16,0¢0 between the younger
children.  Zldd, that the English doctrine of
presamption against donble portions was appli-
cable, and (hat the will operated as a satisfac-
tion of the settlement —Cuiple’l v, Campbeli.
Law Rep. 1 Eq. 385,

3. A testator, domiciled in Eangland, and
having real and personal cstate both in England
and Holland, gave by will to trustees ali hie
property heve and abroad. A deeree was made
in England for the administration of the estate.
Afterwards, a child of the testator commenced
proceedings in Holland for the administration
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of both the real and personal estate there.
Held, that the prosecution of these proceedings
would be restrained, it not appearing that they
conld be carried on against the real estate
alone.~-flope v. Caruegie, Law Rep. 1 Ch. 320,
See Biurs axp Notes, 5; Maeenee, 1.
CONSIDERATION,
See Dren, 1; Rerkase; Texaxt por Live axn
Resiaxper May, 3.
CosTEMPT.—S ¢ Nuisaxce, 3.
CONTRACT.

1. A proposed to B. & C., home agentsof A's
foreign consignees, that they should make ad-
vances to him against the consignments, and
that * the proceeds of sales above the advances”
should go in payment of anold debt of B. & C.
against A. DB. & C. agreed to this oy a letter,
which,—after saying that there were two ways
of making advances, cne for A. to draw on B,
& C., and take and negotiate their acceptances;
the other, for B. & C. to advarce cash to A,
and draw on him for the amounts, A. to accept,
and B. & C. to negotiate—concluded, ¢ and we
shall retire that acceptance from proceeds of
the sales”” A. directed his consignees to remit
to B. & C.; and B. & C. drew on A, negotiated
his accepiances, and remitted the proceeds to
him.,  Afterwards, . & C. directed the con-
signees to vemit, not to themselves, but to
C. & D., baukers (C. being a partner in both
firms,} us a security for advances by C. & D. to
B.&C. B.&C. became bankrupt.  Held, that
C. & D. had notice of the arrangemeat between
A, & B. & C.; and the remittances in the
hands of C. & D. were appropriated in equity.
first to the payment of Al’s acceptances, and
then to the discharge of the old debt.—Stccle
v. Stuart, Law Rep. 2 Eq. 84.

2. One who would otherwise be entitled to |

set aside a contract for fraud, cannot do so, if,
after discovering the fraud, he has acted in a
manner inconsistent with the repudiation of the
contract.—Fx parte Briggs, Law Rep. 1 Eq. 483.

3. A contract between the W. Railway Com-
pany and other parties provided, that any dif-
ference shonld be referred to T., “if and so long
as he should continue the company’s principal
engineer.”  The W. Company afterwards be-
came amalgamated with the N, B. Company,
under & statute which provided that all con-
tracts should be proceeded with; the N. B.
Campany being in all respects in such matters
substituted for the W. Company. Held, that
T., who continued engineer of the W. portion
of the railway, but was a0t principal engineer
of the amalgamated railway company, was still

the proper referee.—~In re Wansbeck Railray
Co., Law Rep. 1 C P. 269.

4. One who makes a contract for sale or hire,
with the knowledge that the othey party intends
to apply the subject-matter of the contract to
an immoral purpose, cannot recover on the
contract: it is not necessary that he should
expect to be paid out of the proceeds of the
immoral act.—Pearce v. Brools, Law Rep. 1 Ex.
213.

5. On a bill by a bankrapt, who Lad cow-
pounded for eight shillines in the pound, wnd
whose bankruptey had been annulled, a seeret
bargain by him to pay one creditor in full, in
consideration of his becoming surety for pay-
ment of the composition, was set aside with
costs.——Wood v. Barker, Law Rep. 1 Eq. 1349,

Sce Bire or Laping, 2; Carnisr 6, 9; Cove.

NaNT ; Fraups, Starcreor; Lrase, 2; Spr-
CIFIC PRRFORMANCE ; TENANT ¥OR LiFe axp
REMAINDERMAY, 3.

Coxvicrion.

The certificate of a previous conviction is
sufficient, by virtue of 8 & 9 Vict. 2. 113, &1,
if signed by an officer who purports to have
custody of the records, though he is therein
described as deputy clerk of the peace of a
horough. And the certificat> need not aver,
that the quarter sessions at which the convic-
tion took place were held by the recorder.——
The Queen v. Parsous, Law Rep. 1 C. C. 24,

CorYRIGHT.

1. The compiler of a directory, containing
information derived from sources common to
all, cannot spare himself the labor and expense
of originalinquiry by adopting the information
contained in previous works on the same sub.
ject. He must work out the information inde-
pendently for himself, and can only legitimately
use the previous works for the purpose of veri-
fication.—Kelly v. Aorris, Law Rep. 1 Eq. 697,

2. An alien may acquire a copyright, under
5 & 6 Vict. c. 45, in his book published in
England while he is residing temporarily in a
British colony. although not entitled to a copy-
right by thelaws of that colony’s legislature.—~
Zow v. Routledge, Law Rep. 1 Ch. 42.

3. The plaintiff registered under the copy-
right of Designs Act a piece of cloth having
woven on it a chain-work ground, with shaded
and bordered six pointed stars arranged in a
quincunx. J/eld, that this was sufficient regis-
tration of the entire pattern, as the * design;”
but that the whole combination only, and not
single parts, though new, were protected.—
MeCrea v. Ho'dsworth, Law Rep. 1 Q. B. 264.

CorrORATION.—Sec COMPANT.



54—Vou. TIL, N. §.]

LAW JOURNAL.

|February, 1865.

Digest oF Excrisn Reprorrs,

CosTs.

1. Under a private act providing that com-
missioners for settling claims might certify
costs, and that, in case of difference, costs
should be taxed by a master of a superior court
of law, according to the rules, and on payment
of the fees observed and paid in actions at law,
held that the masters taxed as persone designatee,
not as officers of the court, and the court can-
not review their taxation.—1In re Sheffield Water-
works Aet, Law Rep, Ex, 154,

2. The legal representative of a plaintiff in
error {the plaintiff below), coming in after the
commencement of proceedings in error, is not
under the Common Law Procedure Act, 1852,
on aflirmance of the judgment, liable for the
defendant’s costs below.— Parker v. Tootal, Law
Rep. 1 Ex. 41, 115.

Sce AvrEaL, 1; Equity Pracricg, 7; Execu-
Tor, 8; Lreateg, 2, 3; Propuctiox or
Documents, 7; RAlLway, 7: VENDOR AND
Purcnaskg, 7.

COVENANT,

1. A covenant against building, entered into
by a purchaser of land with the vendor (the
owner of adjoining lands), his heirs and assigus,
for the benefit of said adjoining lands, runs
with the land, and may be enforced by a sub-
sequent purchaser of part of such adjoining
lands who would sustain substantial injury by
its breach, though he has acquiesced in breaches
which did not cause substantial injury, and
though all persons entitled to the benefit of the
covenant do not join in the suit.— Western v.
Macdermot, Law Rep. 1 Eq. 499.

2. Defendant A. was the purchaser of pre-
mises, part of an estate formerly belonging to
the plaintiffs, of which all the purchasers of
such parts as were sold had covenanted not to
use the premises so purchased as a beer-shop,
A. on the 17th of February, without the plain-
tiffs’ consent, but without their interference,
opened a beer-shop on the back of his premises,
which heleased in June to the co-defendant B.,
who with his consent, but without that of the
plaintifts, carried on the same business. On
the 8th of July, the phintifis notified B. to
derist. A purchaser of another house on the
same estate had also, without consent, but with-
out interference from the plaintiffs, opened a
brer-shop at the back of lis premises. Held,
that there had not been such acquiescence and
waiver by the plaintiffs as to prectude them from
enforcing the eovenant,— Mitchell v. Steward,
Law Rep. 1 Eq. 541,

Sce Lease, 4, 5; Partis, 2,

DEDICATION,

CrivMiNaL Law,

See Atixe to Escark ; Bieamy ; Coxvierion;
Disorprrry House; EMBEzzZLEMENT ; FaLsE
Prerevces; InpieTMeENT; JUury, 1; Maws
crovs Miscmier; MastTeR AND Sgrvaxr, 35
Rare; Receivive StoLEN Goons; Tureat
ENING T0 AccusE; WITNESS, 3.

DaMacEs,

1. In an action for breach of promise, if the
plaintiff has been seduced by the defendant, it
is no misdirection to tell the jury, that, in esti-
mating damages, they may consider the altered
social position of the plaintiff in relation to het
home and family through the defendants’ con
duct.—Berry v. Da Costa, Law Rep. 1 C. T
331,

2. A child of seven years, by his next friend,
brought an action, and recovered damages for
injuries from the defendant’s horze, Nine days
after the trial, the child died, and jndgment
was signed by the next friend. 7//d, thab
though the damages were presumably viven op
the supposition that the child would live, yeb
the court would not granta new trial; and that
the child's death between verdict and signing
judgment was no ground for staying the pro’
ceedings.—17 Car, II. ¢. 8, §1; and 15 & 16
Vict. ¢. 76, Aramer v. Waymark, Law Rep
1 Ex. 241.

See CARRIER, 7, 8; PatexT, 2; TravE MARK, 2

DecLArATION OF TiTLE,

On a bill praying a declaration that a legﬂl
estate did not pass by a deed, the court refuse
to declare the legal right; but decrced thab
“the court, being of opinion that the estate di
not pass, dismiss the bill.”—dJenuer v. Jennel
Law Rep. 1 Eq. 361.

Sce Hicuway,

Drxep,

1. Though a nominal consideration is €*
pressed in a deed, the real consideration, if 19
inconsistent with the deed, may be prov¢
aliunde. — Leifchild’s (‘ase, Law Rep. 1 BY
231.

2. An old man granted real estate, includio®
his dwelling-house, by deed, to trustees for
charity, subject to a lease made by him short!y
before to his sister at a pepper-corn rent ©
twenty years, determinable on the death 0,
himself and of his sister, with whom he cont”
nued to reside on the premises. and who ¥*
acting in concert with him. Held, that t‘he
grant was void under the statute of morw“‘“:'
as not conveying bond fide all the gmuto\'\
interest.— Wickham v. Marquis of Bath, 1®
Rep. 1 Eq. 17,
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3. A marriage scettlement recited, that, by
virtue of certain specified instruments, certain
specified hereditaments, ** and all other the free
hold hereditaments in the county of Y., therc-
inafter expressed to be appointed and released,”
were limited as the settlor shounld appoint; and
that it was agreed that the several heredita-
ments and estates in the county of Y., “there-
inafter mentioned and intended to be thereby
conveyed,” should be assured to the uses there-
inafter mentioned. Thedeed then contained an
appointment and conveyance of the specified
hereditaments mentioned in the recitay and of
all other the freehold hereditaments, if any, in
the county of Y., of or to which the grantor was
seized or entitled for an estate of inheritance.”
Ifeld, that fee simple estate in Y., of which
the settlor was seized, but which was not com-
prised in the specified instrument, and was
not recited or mentioned in the conveyance, did
not pass.—~dJenner v. Jenner, Law Rep. 1 Eq.
361,

4. A conveyance contained a reservation to
the grantor of * all mines or scams of coal, and
other mines, metals, or rainerals,” within and
under the land granted. Held, that *“ minerals”
included freestone, but that the grantor could
get it only by vaderground mining, and not in
an open quarry.—DBell v. Wilson, Law Rep.
1 Ch. 303.

5. A deed attested by one witness, though
exccuted in the presence of two persons who
are purties to and execute the deed, is not ex-
ccuted in the presence of two or more witnesses
within the meaning of the statute of mortmain.
~ Wickham v. Marquis of Bath, Law Rep. 1 Eq.
17.

E]')t:vxsx-:,-— See WiLL.
Dirkcrors.

See Compayy.

Discovery.—Seec PropueTioN oF DoctyenTs.
DisornerLy Housk.

The master and mistress of a house resorted
to for prostituticn are guilty of kecping a dis-
disorderly house, though no disorderly conduct
is perceptible from the exterior.—2%e Queen v.
Rice, Law Rep. 1 C. C. 21.

Boscrr,

One having no permanent place of abede
“dwells” within the meaning of 9 and 10 Vict.
c. 95, § 128, giving jurisdiction to the superior
courts, at the place at which he may be tempo-
rarily residing.—Alezander v. Jones, Law Rep.
1 Ex. 133,

See Baxgrurrey, 2; Wi, 3.

Fareruent—See Wi, 4.

LMBEZZLEMENT,

One who by the inhabitants of a parizh in
vestry has been nominated and elected. end
who sfterwards by the warrant of two justices
is appointed assistant overseer, and performs
the duties of an overseer, is well deseribed in
an indictment for embezzlement as the servant
of the inhabitants of the parish,—7 ke Queen v.
Carpenter, Law Rep. 1 C. C. 29,

Equrry Preapine.

1. A bill filed by one of the next of kin
against the administrator for administration of
the estate, and also seeking, as against other
defendants, to set aside o deed whereby the
plaintiff had assigned a part of his interest in
the estate for their beneiit, i3 multifarious.—
Bouck v. Bouck, Law Rep. 2 Eq. 19,

2. Demurrer will lie to a biil ealled a cross-
bill, if it is not really so.—Jdoss v. nglo-
Lygyptian Navigatior Co., Law Rep. 1 Ch. 108.

3. The rule, that a decree must be enrolled
before it can be pleaded to in bar of a second
bill for {he same matter, is not applicable to a
case where the bill is filed to impeach a decree
on the ground of fraud.—Pearse v. Dobinson,
Law Rep. 1 Eq. 241.

See EXECUTOR DE soN TORT, 1 ; INTERROGATO-

RIES, 4; ParTies; RES ADSUDICATA.
Equity PracricE.

1. The clerk of records and writs may vefuse
to file an amended bill without reprint, if the
amendments are pumerous and complieated,
though not exceeding two folios in any one
place.—Juln v. Lloyd, Law Rep. 1 Ch, 64.

2. Leave to file a cupplemental answer, to
correct a istake in the original answer, must
be applied for by motion in court, and not by
summons in chambers; and will not be granted,
uuless the court has materials so that it can
judge for itself as to the existence of the alleged
mistake.~ Charfon 5. Trerven, Law Rep. 1 Eq.
238.

3. Anorderto sue in forma pauperis, obtained
at any stage of the suit, is gnod through all
Jater stages, including appenl. — Drennan v.
Andreae, Law Rep. 1 Ch. 30c.

4. Under a geaeral order, which provides
that no depositions taken in any other court
shall be read unless by order, an order, of
course, may be made to read proceedings in
bankruptey, inciuding depositions. — Lake v.
Deistey, Law Rep. 1 Eq. 178,

5. On an appeal from sn order overruling a
demurrer, and from the whole of the decree
made . 5 the hearing, the plaiatiff is entitled to
begin.—Blacket! v. Bates. Law Rep. 1 Ch. 137.

{To be Continued.)
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GENERAL CORRESPONDENCE,

To e EviTors ofF THE Law JourNyaL.

GexNTLEMEN,—Your opinion is asked for on |
the 8th and 9th sections of chapter 55 of the
29 & 0 Vie,, *An act to impose a tax on
dogs, and to provide for the better protection
of sheep.”

1st. If the owner of a flock of sheep comes
to his barn yard or field on any morning, and
finds a number of his sheep killed or injured,
secs no dogs, and, after diligent search and
inquiry, has been unable to discover the
owner or keeper of the dog or dogs, if any,
has the magistrate’s jurisdiction a right to
award damages to the owner of said sheep, |
on suspicion that his, the owner's sheep, were
killed by dog or dogs.

Is the owner, who must be interested, a
competent witness to swear into his own pocket |
from ten to one hundred dollars, and also to
be his own valuator, to put whatever value |
he, the owner, placed on his own sheep; or
must his damage or Joss be sustained by dis- |
interested evidence.

An answer to the above will set at rest a
good deal of dissatisfaction which prevails at !
present in this township.

T may just add from information and claims
to the municipal council, that there has been
more damage done to sheep since the above
act has been in force than there has been in
years previous.

Yours,
- AN Oup SUBSCRIBER.
Toronto Tp., Feb. 12, 1867.

APPOINTMENTS TO OFFICE.

COUNTY JUDGES,

JOHN BOYD, of Osgoode Hall, Esquire, Barrister-at-Law,
formerly Junior Judge of the County Court of the United
Counties of York and Peel, to be Junior Judge of the County
Court in and for the County of York. (Gazetted January
6, 1867.)

NOTARIES PUBLIC.

JOSEPH BAWDEN, Esquire, Attorney-at-Law, to be a
Notary Public in Upper Canada. (Gazetted 19th January,
1867.)

EDWARD ALLEN, of Mono Centre, Esquire, to be a
Notary Public in Upper Canada. (Gazetted 19th January,
1867.)

CORONERS.

JOHN BINGHAM, of Orono, Esquire, M.D., to be an Asso-
ciate Coroner for the United Counties of Northumberland
and Durham. (Gazetted 19th January, 1867.)

GEQ. LLOYD MACKELCA‘N, of Stoney Creck, Esquire,
M.D., t0 be an Associate Coroner for the United Counties of
Nsoétl;umberlmd and Durham. (Gasetted 19th January,
1867,

WILLIAM McGILL, of Oshawa, ¥squire, M.D., to be an

Associate Coroner for the County of Ontario. (Gazetted
19th January, 18¢7.)

i L'Orignal ... .

SPRING CIRCUITS, 1867.

LEastery Crrouir,

The Hon. Mr. Justice 4. Wilson.

Kingston ... ... «eoee Monday ..... Mar. 1%
Brockville ........ .. Tuesday...... April 2
Perth...... ........ . --wee. Tuesday...... April 9
Cornwall st Tuesday ... April 23

Ottawa ... -+ Wednesday...

+ewe. Thursday ...
Pembroke ... .....

May 1
May &
oreenee. Tuesday...... May 14
Miptasp Crrcuir.

The Hon, My Justice J. Wilson.
Whitby ... ...

« «. Monday ..... Mar. 18
Belleville....., . ... .. Monday ..... Mar, 25
Napanee Tuesday...... April &
Cobourg ............... .. Tuesday...‘.. April 9.
P?terborough seeesenen Tuesday.., ... April 16
L{ndsny ................... Monday ..... April 2%
Picton . ... ......... .. . Wednesdny... May 1

N1agara Circurr,

The Hon. Mr. Justice Hagarty.
Hawilton ...... ...

! “+e Monday ... Mar. 18
St. Catharines ... ... . Monday ..... April !
B'm-ne e, Monday L April 8

C Welland... Mooday ... April 16

 Milton oo Tuesduy ...... Aprit 80
Owen Sound... ........... Monday ... May 1°

Oxrorp Crrcurr,
The Hon. Mr. Justice Morrison.

Guelph .................

.- Monday ... Mar. 1¥

Berlin wo.voviivunnan o Mouday ...., Mar. %
Brantford ..o .ol Monday ..., April !
Cayuga woeeinein e, - Monday ..... April

Stratford ......
Woodstock ...,
Simecoe ... .

<+ees Monday ... April 16
sreessese Monday ..... April 2
Monday ..... April 2

WesTERN Crmcurr,
The Hon. The Chief Juatice of Upper Ca"“dd'

Walkerton..... .... .
Goderich .....

- Tuesday...... Mar. 19',
svssees Thursday..... Mar. 7

St. Thomas ............... Thursday..... Mar. %
London ........ . - Wednesday., April 0
Chatham ........... «. Tuesday....., Apl‘il 3"
Sandwich ........ + . Tuesday..,... May ;
Sarnia e ceven e, - Monday ..... May !

Home Circurr. .
The Hon. the Chief Justice of the Common F”d!
Brawpton... ............... Monday .....
City of Toronto .., ..., Mouday .....
County of York . ........ Monday .....



