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The Canady Law | Yourual,

Vor.IV.  JANUARY, 1868.  No. 1.

The Law Journal, as announced last
month, will be continued quarterly from
the 1st of January, 1868, in the same man-
ner, and at the same rate of subscription,
(32 per annum), as when first established.
While the limits now imposed upon us will
make brevity imperative, we shall, never-
theless, endeavor by rigorous condensation,
to embrace everything of material interest.

RICHELIEU AND JOLIETTE DISTRICTS.

By proclamation, dated 28th December,
1867, the Court terms in these districts are
fixed as follows:—District of Richelieu :
two terms of Court of Queen’s Bench at
Sorel, beginning 1st May, and 8th Novem-
ber; three terms of Superior Court, each
of seven days, to be held at Sorel from 13th
to 19th January and May, and 3rd to 9th
October; three terms of Circuit Court at
Sorel, each of six days, from Tth to 12th
of January and May, and from 27th Sep-
tember to 2nd October; three terms of
five days at Village of Berthier, from 20th
to 24th January and May, and from 2lst to
25th September; three terms of five days
at 8t. Frangois du Lac, from 24th to 28th
February, from 1st to,5th of June, and
from 4th to 8th November.

District of Joliette: two terms of Queen’s
Bench at town of Joliette, beginning 5th of
July and 15th November ; three of the Su-
Perior Court at J. oliette, each of seven days,
from 16th to 22nd February and October,
and from 28th June to 4th July; three
terms of Circuit Court at Joliette, each of
8ix days, from 10th to 15th February and
October, and from 22nd to 27th June ; three
terms of Circuit Court, of five days, at the
Village of L’ Assomption, from the 26th to
30th January, May and October ; three
terms of Circuit Court, of five days, at Ste.
Julienne de Rawdon, from 1st to 5th Feb-

‘ruary and November, and from 6th to 11th
June,

'

APPOINTMENT.

The Hon. Josera NokL BossE, of the city
of Quebec, Member of the Senate of Cana-
da, and one of Her Majesty’s Counsel
learned in the law, to be a Puisne Judge
of the Superior Court in and for the Pro-
vince of Quebec, taking rank and prece-
dence next after the Hon. Samuel Cornwal-
lis Monk, (Gazetted, January 24th, 1868).

LORD KINGSDOWN.

The name of Lord Kmvgspowy, who died
on the Tth of October last, in his 75th
year, is familiar to the profession here as
that of one of the most assiduous members
of the Court of final resort. Thomas Pem-
berton was born in London on the 11th of
February, 1793. He read for the bar in
the chambers of his uncle, Mr. Cooke, a
distinguished equity lawyer. He was
called to the bar in 1816, and rose rapidly
into extensive practice. In 1829, he re-
ceived a silk gown, and for many years
stood at the head of the bar in his own
Court, the Rolls. In January, 1843, the
death of his aged and eccentric kinsman,
Sir Robert Leigh, placed Mr. Pemberton
in possession of a life interest in the Wigan
estates, amounting to £17,000 a year.
This income raised him to affluence; he
retired from the bar, and shortly after-
wards entered upon his judicial duties as
a member of the Judicial Committee.
These duties he performed entirely with-
out emolument for twenty years, with un-
remitting diligence. In 1858, upon the
formation of Lord Derby’s Administration,
the Great Seal was offered to him, but he
refused it. It was in this year that he was
raised to the Peerage. The Times, in an
obituary notice (from which the foregoing
facts are gleaned) speaks of the deceased
nobleman in these terms: ¢ Although he
never filled any prominent office in the
State; although he retired from the bar &
quarter of acentury ago, and has since de-
voted his great judicial talents and legal
experience almost exclusively to the tri-
bunal which does not often challenge pub-
lic attention ; although his whole life has
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been singularly retired and uneventful, for
he was a man alike devoid of vanity and
of ambition; yet those who knew the
strength and purity of his unobtrusive
career, place him, without hesitation, in
the very highest rank of English lawyers;
and even to the public his name, associated
with some of the most enlightened and
important judgments of modern times,
carried a degree of weight not always at-
tached to names of higher official autho-
rity. The predominant quality of Lord
Kingsdown’s character was a fastidious re-
finement, which removed him altogether
from the common pursuits of fame and
power. ‘No breath of popularity,” as he
once expressed it, ¢ ever touched his sail.”
But, if he was sensitive to the shortcom-
ings and imperfections of others, he was
not less exacting in all that concerned
himself. Nothing satisfied him in his own
productions short of the highest perfection
which he was able to attain. Many of his
judgments were written several times
over; all were revised with elaborate mi-
nuteness. In 1858, when the Great Seal
was offered him, he had already quitted
the Court of Chancery for 15 years, and,
strange as it may seem, we suspect that
the reason which mainly determined his
refusal was a distrust of his ability to per-
form the duties of the Chancellor, after so
long an interval, in a manner entirely ade-
quate to his conception of their import-
ance, Perhapsitis fortunate for the world
that not all men are equally scrupulous or
conscientious. Lord Kingsdown’s qualities
a8 a judge were held by those who sat
with him in the administration of justice
to be literally unrivalled. The mind he
brought to bear on the questions before
him was deep, clear, and unruffled ; his
patience was inexhaustible; his sense of
justice and of right even more acute than
his love of legal precision and accuracy.
He searched and brought out the juridical
principle of which the law itself is but the
form and expression; and he aimed at
framing the decisions of the Court on
large grounds of analogy and reason. The
wide jurisdiction of the Privy Council was

favourable to the application of these prin-
ciples. The appellate jurisdiction of the
Crown over the colonial courts of either
hemisphere is now almost the sole link
which holds together the British Empire.
We have abandoned colonial legislation,
we grudge military defence, but the Privy
Council is still regarded throughout the
colonies as the supreme expositor of the
laws of the Empire. That moral influence
of a British tribunal is still unshaken; and
its authority has in our times been largely
augmented by the wisdom, temper, and
equity which Lord Kingsdown gave to it.”
The death of Lord Kingsdown reduces
the number of Law Lords to nine, but of
these, Lords Brougham, St Leonards, and
Wensleydale are precluded by age from
discharging their judicial functions The
highest Court of Appeal consiste, in fact,
of six or eight working members, though
nominally numbering about thirty.

RIGHT HON. FRANCIS BLACKBURNE.

The late Lord Chancellor of Ireland was
born in 1782, called to the bar in 1805,
and became King's Counsel in 1822, After
having twice held the office of Attorney-
General, he was appointed Master of the
Rolls in 1842, and Chief-Justice of the
Queen’s Bench in 1846. In 1852, he was
made Lord Chancellor, an office which he
held only a few months, in consequence of
Lord Derby leaving office. In 1856, he was
appointed by Lord Palmerston Lord Jus-
tice of Appeal, but again became Lord
Chancellor when the present Government
assumed office. Failing health compelled
him to resign a few months previous to his
death, which occurred on the 17th of Sep-
tember, 1867.

THE TRIBUNALS AND THE ADMINIS-
TRATION OF JUSTICE IN THE EM-
PIRE OF FRANCE.

We have already given the greater portion
of the Hon. I. F. REDFIELD'S observations on
the Administration of Justice in England.
The following, under date Paris, July 20th,
is the result of his observations in France.

¢ One can hardly compare the Courts in
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different countries, without the hazard of
making unjust or unfounded inferences. And
still there is no one thing upon which the real
character of free Governments, and indeed of
all Governments, more entirely depends. But
there is very much in the mere organization
of the Courts or judicial tribunals of the
French Empire, to indicate the energy and
decision with which the government is ad-
inistered. It js a perfect system of supe-
riority and subordination, from the humblest
police magistrate to the High Court of Cas.
sation,

In a few days’ visit to the Palace of J ustice,
although accompanied by a very intelligent
advocate, who was entirely competent and
very ready to explain all which came under
Treview, one could scarcely expect to acquire
very accurate information in regard to the de-
tail of so complex a system as that of the
Judicial tribunals of a great empire like that
of the French. But some of the more impor-
tant poiats of difference between our own and
the'jurisprudence ofthe French, and the com-
Parison which each bears to that of England,
may be briefly noted.

‘The procedure in France, as in most of the
continental countries, i according to the prin-
<iples and practice of the Roman civil law. In
'the trial of civil actions of every grade no jury
18 allowed, the judge deciding everything ac-
co.rding to his own sense of justice and pro-
priety. And, as would naturally be expected
where everything depends upon the arbitrary
discretion of the judge, testimony of almost
-every grade of conclusiveness, or thg contrary,
is received, and it often happens that the case
is finally made to turn upon very slight circum.
stances, and is really decided upon evidence, in
itselfof no great significance, and which, upon
the more exact and refined rules of the English
common law, would scarcely be considered

" competent. But this is a result not- very dif-
ferent from that which often occurs in Jjury
trials at common law, where causes are made
toturn, quite as often, perhaps, upon the bias
of the jury, religious or political, or the last
words of able and eloquent counsel, or of the
judge in summing np, as upon the testimony
given in Court, and in that way, perhaps,
anore complete justice is effected.

The French jury, in the Criminal Courts, con-
sists of twelve, but unanimity is not required,
the voice of the majority being sufficient in
ordinary cases, there being some few excep-
tional instances, where the concurrence of two- -
thirds is required to give a verdict. We sat i
for a short time in the same court-room where
the attempted or would-be assassin of the Czar,
Berezowski, had been tried a few hours before.
The same jury and the same judges still con-
tinued the session; the judges in their scarlet
robes, and the minister of justice, in the per-
son of the prosecuting attorney, clad in.the
same garb, occupying a seat halfway between
th bar and the bench. The presiding judge
called upon the accused, sitting between two
gendarmes, to plead, who stood up and stated
briefly their plea, and whether they had or de-
sired counsel. The judge then administered '
a long oath to the jury, which seemed to
embrace a kind of charge as to jtheir duty,
and, at the close, called upon each member
of the panel, by name, who gave his assent by
raising the right hand. The representative
of the minister of justice then proceeded
with the trial, first examining the accused,
givng him the full benefit of his own story,
if’ that can fairly be regarded as any benefit,
which may, we think, be considered as some-
what questionable.

There isin each arrondissement throughout
the empire an Imperial tribunal to hear ap-
peals from all the Courts of first instance in
that arrondissement. Paris, with some few of
the adjoining districts, constitutes one arron-
dissement, and has its Imperial Court for hear-
ing appeals from all the Courts of first instance
within that district or arrondissement. We
listened to a brief argument in this Court from
an advocate of great zeal and energy, who
spoke in a very high key, and after reading
some ten minutes from a manuscript, closed
by an impassioned appeal to the Court, which
seemed to be regarded by them as so much
matter of course as to produce no interrup-
tion of conversation between the different mem-
bers of the Court, which had very much the ap-
pearance of making light of the graphic flou-
righes of the argument, but which, we have no
doubt, had no such appearance to the speaker.
The tribunal, consisting of nine judges,or about
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that number, had certainly very much in their
looks to recommend them. They were more
youthful and had more the appearance of bril-
liancy than any Court we had seen since leav-
ing America. One would naturally suppose,
from their looks only, that they possessed full
competence, both of learning and ability, for
the satisfactory discharge of their important
and responsible functions, and that both their
offices and their salary were placed beyond
peradventure by the tenure under which they
were held, and the stability of the administra-
tive power.

The judges in France hold office duringlife,
or until the age of seventy, in all the Courts;;
and until seventy-five in the High Court of
Cassation. The distinction may be not with-
out reason, since by such a provision, and by
removing the most experienced of the judges
of the subordinate tribunals into ithat high
tribunal, as vacancies occurred, there would
be constantly found in the Court of last resort
a considerable proportion of judges of largest
experience and most matured wisdom, with
presumptively an equal, if not greater amount
of learning than could be secured in any other
mode. And by extending the term of holding
office in that Court to seventy-five, the ser-
vices of those judges who retained full strength
to an exceptional period could be continued
in the Court of Appeal.

It is certainly not a little wonderful that so
large a proportion of the American States
should prefer to have the office of the judges,
from the highest to the lowest, dependent up-
on popular elections, at short intervals, when
the experience of England and France, and of
all governments, where there is any pretence
of consulting the popular will in administra-
tive functions, has shown most unquestionably
that the rights of suitors and of those accused
of crime, are most wisely consulted in making
the judges as nearly independent of all popu-
lar or administrative influence as is practica-
ble. This is not a question which we propose
to discuss here. But we cannot forbear to ex-
press our matured and gettled convictions that
the American people are acting under wrong
impressions in the conclusion which seems
sverywhere to prevail, that judges are more
reliable when dependent upon popular impul-

Bes, or, in other words, when not above being
affected by the prevailing popular sentiment.

There is no possible instrument more suscep-
tible of easy and unjust perversion by tad men,

or which bad men more often use for the ac-
complishment of their own base purposes,than

a suddenly excited and superficial popular
impulse. And there is, of course, nothing
through which a timid or time-serving judge

would be more readily reached, or which would

be more naturally resorted to for that purpose.

The history of all judicial murders, and it is
a dark page, and one by no means restricted
to narrow limits—is marked at every step by
the most awful extremes of popular frenzy.

Neither Charles I.,nor Louis X VI,,were among
the most arbitrary or tyrannical of the English
or French Sovereigns. And there can be no
fair question in the mind of any sound lawyer
and loyal man that both these men were really
the victims of rebellion and treason, and that
those men who carried them to the scaffold

would, in a change of relations, have been
guilty of the very same offences which they
aftected to punish, in greater measure. That,
indeed, was abundantly proved in the subse-
quent history of the two Governments. And
still those acts had the most unquestionable:
sanction of present popular sentiment. And
it is equally true that the monarch whom the
Euglish people, in the short period of half a
geueration,recalled to the throne with shouts of
acclamation, was in no sense the equal, either
in ability or virtue, of his unhappy father,who,
by the verdict of the same popular sentiment,
justly suffered the penalty of death for imputed
crimes of which he is now, by the united voice
of the nation, regarded as not guilty, and of
which his idolized son was and is considered to
be guilty in intent, certainly, if not, in all cases,
in act. But it is, perhaps, the most conclusive
argument in favor of the independence of the
judiciary and of its superiority over all popu.
lar and political influences, that these calami-
tous consequences of popular frenzy, to which
we have just alluded, both in England and
France, have been the primary and efficient
cause of establishing their judicial tribunals
upon the high vantage-ground of absolute and
unquestionable independence. And it seems
wonderful that so unequivocal a testimony of
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historical experience shoild not be more heed-
ed by others.

There is one marked distinction between the
Jjurisprudence of the English common and
<hancery law, and that the continental coun-
tries, based upon the Roman civil law, in re.
gard to which there seems great difference of
opinion. In the English Courts, and equally
in the American, there is always supposed to
be some precise technical rule by which the
competency of each particular portion of the
evidence is to be measured, and by which it
must be rejected if found incompetent; and its
effect in the case is supposed to become thereby
entirely removed. We know that in practice
this is not always possible to be done, and that
causes. will thus, sometimes, be determined
upon the bias of mind unconsciously produced
by the knowledge or the belief of the existence
of incompetent evidence. But in the couti-
nental countries almost everything offered is
received by the judge. And in the trial of mat-
ters of fact before the common law Courts in
England and America, & somewhat similar
rule prevails, on the assumption that the Court
‘will be able to eliminate the portion of evidence
which is competent, and only give effect to
‘that in determining the case. And inthe trial
of sases in equity, & somewhat similér course
of practice prevails, in allowing all fixed and
immoveable exceptions to the competency of
evidence to be reserved, and passed upon at
the final hearing of the cause. But in France,
we found on consulting with the most eminent
members of the bar, there existed a very gen-
eral imipression that their Courts were enabled
to do more perfect justice, in the particular
cause, by disregarding all mere technical
exceptions to the evidence, and giving every
-species of proof just such weight as its impres-
sion might be in the mind of the judge. Itis
-agserted there, that the judge is never obliged
to say, as is sometimes done in England and
America, that although he has not the slight-
-est doubt of the entire soundness of the claim
‘or defence, it cannot be allowed, by reason of
Some formal defect.

There is another peculiarity in the adminis-
tration of justice in France, which seems very
singular to those who have not seen its prac-

tical operation. It grows out of having a sepa-
rate department of justice in the cabinet, and
a distinct minister of justice, who takes cog-
nizance, not only of the administration of
criminal law, but who, to a certain - extent,
assumes the supervision of the civil depart-
ment of judicial administration, by having
some subordinate agent or minister always
present in all the higher courtsto listen to the
trials, and whenever he deems it of sufficient
importance, togive his own views to the court
in regard to the proper determination of the
cause. Upon our first entering the Court of
Cassation, the wminister of justice, standing
within the enclosure appropriated to the
Jjudges, was reading from an extended manu-
script a formal and elaborate commentary
upon & cause, the argument of which had been
closed the day before, or perhaps, a few days
before. It gave one, whose views of judicial
administration were derived from courts
constituted like the English or American,
the idea of subjecting the Courts too
much to cabinet or Governmental influence.
It seemed very much like converting the court
into a jury, and requiring them to listen to
the comments of a superior. We have no
means of forming any judgment upon the
effect of any such course of trial, but we should
expect that it would be likely to be of eonsid-
erable weight in the determination of causes,
if it were so managed as to beget respect, which
would certainly be desirable and likely to oc-
cur in the administration of & government, 8o
prudent and popular as that of the present
Emperor of the French. An able and learned
minister, in such a position, could scarcely fail
to acquire great control over the decision of
causes, and it would enable the ministry to
exercise almost irresistible power in the de-

termination of cauees of international impor-

tance. We found the leading advocates of the
French bar seemed to feel the importance of
having causes of any considerable public in-
terest, which came before the Court of Cassa-
tion, favorably introduced to the minister of
justice, and, if convenient, by some advocate
in the interest of the administration, or who
was supposed to have its confidence. The
working of this plan, which has existed for a
very long period in some European countries,
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has not been specially objected to by suitors,
or by any one, so far as we know.

It is impossible not to admire much which
exists in the Governmental administration in
France. It is, unquestionably, an,able and
beniga Government, and one which gives great
satisfaction to the people. It is wonderful how
little of aristocratic effect or pretension meets
the eye of the traveller in Paris, and most of
that character which one does find here, has
more the appearance of a temporary importa-
tion than of being entirely indigenous.

There is, too, in the municipal administra-
tion of the large towns of the French Empire,
& very surprising energy and zeal for improve-
ment. The entire city of Paris, extending
over many miles, is being pervaded by the
opening of great thoroughfares with continu-
ous lines of trees upon each side, and flanked
by extended blocks of the most substantial and
beautiful stone buildings, thus giving the en-
tire city almost the appearance of a newly built
town, with an air of great cleanliness and neat-
ness. This, doubtless, has some disadvantages
in constantly removing the evidences of date.
All this is done by the municipality of the dis-
triet. The proprietors of the land and build-
ings are required either to build, in conformity
with the plan furnished by the public author-
1ty, or else to sell at reasonable prices. If the
proprietors, whether owners or leseees, elect
not to build, and demand such prices, either
for value or indemnity, as are deemed exorbi-
tant, experts are selected, and all questions of
indemnity or compensation are referred to
them—and it is said that, practically, no cases
of diseatisfaction occur. It seems to be the
chiefstudy of the French Government, in every
department, to give satisfaction to the people
affected by its acts, and in doing so, to consult
the future as well as the present, and to act
upon the assumption, that the subjects of the
empire will be controlled by considerations of
reason and propriety, rather than by caprice.

There may be much in the genius of the
people to favor the result, butit cannot fail to
strike all beholders alike, that in al] depart-
ments of Governmental administration, as
well in the judicial as in the legislative tribu-
nals, and equally in the multiplied ramifica.
tiQns of the executive bureaus, everywhere and

at all times, the one great occasion for wonder
and admiration is, how it should happen that
every one,almost without exception, is made to-
feel socompletely satisfied with all that befalls
him, and equally with all that is inflicted upon
him. It must be admitted that this is a great
desideratum in government, and especially in
the judicial administration. We have always
regarded it as of scarcely less importance in
the determination of causes, whether civil or
criminal, that the parties immediately affected
by them should feel their justice and propriety,
and necessity even, than that they should be
absolutely so decided. We know very well
that a desire to render a judgment acceptable

to the parties to be atfected by it, may be car-
ried to such an extent as to become a vice, or
a weakness, and thereby most etfectually de-
feat its object. But within reasonable limits,

and when pursued by dignified and honorable
means, the effort and desire to render govern-
mental administration acceptable to those who
are to be affected by it is certainly to be com-
mended.”’

NATURALIZED AMERICAN CITIZENS.

A point of considerable interest arose at
the trial of the Fenian Colonel Warrem
Being charged as a Fenian conspirator he
produced his naturalization record as a citi-
zen of the United States, and claimed the
right of an alien, under the law of Edward
IIL, to have a jury de medietate linguce.
Lord Chief Baron Picorr denied the appli-
cation of the law to the case of WARREN, on
the ground that no subject of Great Britain
can alienate his allegiance.

This question, affecting the rights of mil-
lions of foreigners who have become natur-
alized in the United States, is, obviously, of
considerable importance, and several Ameri-
can journals have urged, with some heat,
that naturalized citizens should enjoy the
same privileges as natives. It appears, how-
ever, that the question is far from being
settled. In fact, Chief Baron Pigorr cited
from several American authorities, opinions
which seemed to show that the American
doctrine is not at variance with that of Great
Britain. Thus, Judge Story says: “There

'
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is no authority which has decided, affirma-
tively, in respect to the right of expatria-
tion, and there is a very strofg-current of
reasoning opposed to it, independent of the
known practices and claims of modern na-
tions of Europe.’” Chancellor KENT says
that the question has never been settled
by judicial decision. Speaking of Ameri-
cans, he adds: ¢ The better opinion would
seem to be that a citizen cannot renounce
his allegiance without permission of the
United States to be declared by law.”” On
the other hand, the Supreme Court of the
United States decided in 1827: «In the
United States expatriation is considered a
fundamental right. The doctrine of perpet.
ual allegiance grew out of the feudal system,
and became inoperative when the obligations
ceased upon which that system was found-
ed.” And WooLsgY, in his treatise upon In-
ternational Law, says: “There is no doubt
that a State, having undertaken to adopt a
stranger, is bound to protect him like any
other citizen. The nation which has natur-
alized him, and has thus bound itself to pro-
tect him, cannot abandon its pledges on ac-
count of the views of civil obligation which
another nation may entertain.”’ Harper's
Weekly, one of the most moderate and dis-
passionate of American journals, referring
© to the case, adds: “Yet as matter of fact,
the Government of the United States has
always acknowledged that it would not de-
fehd a naturalized citizen against the claims
of another Government for duties actually
due before naturalization. Even Mr. Cass
admits a certain claim. He wrote in 1859
to our Minister in Prussia : ‘I confine the
foreign jurisdiction in regard to our natur-
alized citizens, to the case of actual deser-
tion, or of refusal to enter the army after
having been regularly drafted and called
into it by the Government.” Mr. WHEATON,
Mr. Wesster, and Mr. Evarerr, did not
claim as much as Mr. Cass. They held that
if a country does not acknowledge the
right of & native to renounce his allegiance,
it may enforce its claims if he is found with-
in its jurisdiction.’
The demand of the Fenian leader for a
mixed jury was, we think, one that could

not and should not be granted; but it is
obvious that in some instances, the rigor of
the rule as to allegiance being inalienable
must be mitigated. Thus in the war of
1812, it was found impossible for Great Bri-
tain to punish as traitors those of her sub-
Jects bearing arms against her, who had be-
come naturalized in the United States.

The following account (from the London
Solicitors' Journal), contains some hints as
to the privileges of counsel which may be
of interest.

“In the course of the trial of John War-
ren, one of the prisoners charged with high
treason before the special Commission now
sitting in Dublin, a point of some interest
arose. The prisoner appears to be a natu-
ral-born subject, who has become natural-
ized in the United States, and under, these
circumstances he claimed, as an alien, to be
tried by a jury de medietate linguc. This
was opposed by the Attorney-General and
refused by the Court. Thereupon the pri-
soner, having been formally given in charge
to the jury, said-~

“As a citizen of the United States I pro-
test against being arraigned, or tried, or
adjudged by any British subject.”

The Chief Baron—¢We cannot hear any
statement from you when you are repres-
ented by counsel.”

The Prisoner—* Just a few words, my
Lord.”

The Chief Baron—‘‘ We cannot hear you.
Your counsel is heard on your part. You
pleaded ¢Not Guilty,’ and our course is
now to proceed with the trial on that plea.
We cannot hear any statement now from
you when you are represented by counsel.’’

The Prisoner—*‘ Then Iinstruct my coun-
sel to withdraw from the case, and I now
place it in the hands of the United States,
which has now become the principal.”

The prisoner's counsel then left the court,
whereupon Mr. Adair said he was instructed
by the Government of the United States of
America to appear on behalf of six prison-
ers, to watch the proceedings and to report
the manner in which the trial was conduct-’
ed.
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Mr. Justice Keogh—* Are you counsel for
the prisoner at the bar 2"’ .

Mr. Adair—*1 have been instructed by
the Consul for the United States to watch the
proceedings so far as certain cases are con-
cerned, and when counsel withdrew from
this he thought it right that I should inter-
est myself on behalf of the prisoner. I
want to know how far it is my privilege, as
counsel, to act in this matter, and what
course I should be. justified in taking. I
have no wish to interfere improperly in the
case, but simply to do my duty.”

The Lord Chief Baron—*If you are not
acting as counsel for the prisoner we can-
not allow you to interfere.”’

Mr. Justice Keogh—* If, on consideration,
the prisoner thinks properto dispense with
the assistance of the other counsel, and to
accept you, he is at liberty to do so.”

Mr. Adair—*‘‘1 have not been instructed
by the prisoner.”’ .

Mr. Justice Keogh—** Then your interfer-
ence is irregular and unprofessional.”

Mr. Adair said he did not wish to inter-
fere; he had simply addressed the courtin
the discharge of his duty. During the
whole of his professional experience he had
never volunteered in a case, and he thought
the observation from the bench uncalled
for and unnecessary.

While we heartily concur in the rule which
excludes voluntary services on the part of
counsel a8 a most necessary protection to

the court as well as the profession, we can-

not but think that Mr. Adair was placed in
8 position of some difficulty, such as fully
warranted him in asking the ‘direction of
the court; and although Mr. Justice Keogh
Was probably right in holding that he could
no!; Interfere, the United States’ 'consul not
bemg & party to the proceedings, the man-
ner in which he did so appears to us most
uncalled for and reprehensible, Mr. Adair
was instructed by the Government of the
United States to watch the interests of its
citizens; the prisoner pointedly threw the
responsibility of his defense on that Goy.
ernment, and it does not seem to us that
their consul could well have helped inter-
feting to the extent he did—viz., to put

the court in possession of the facts, and ask
for their guidance.”

PRIVY COUNCIL.

JAMES MACDONALD, ArPELLANT; and
JAMES LAMBE, RespoNDENT; and MARY
NICKLE Er AL., RESPONDENTS!

Action to recover land, part of a Seigneurie.
—Adverse Possession— Prescription.
Action by Seigneur to recover possession

of a piece of ungranted land forming part of

s Seigneurie, against & party claiming
under an informal deed from one who had
no title deed, but who, with the defendant,
bad been in undisturbed possession for
thirty years,

Held (affirming the judgment of the
Court of Queen’s Bench for Lower Canada)
that a plea of prescription of thirty years’
Ppossession was a bar to the action, as: first,
that it made no difference that during the
time of suchadverse possession the Seigneur
had, under the Statute, 6 Geo. 4, ¢. 59, for
the extinction of feudal and seigniorial
rights in the Province of Lower Canada,
surrendered the Seigneurie to the Crown:
for the purpose of commuting the tenure
into free and common socage, the issuing of”
the Letters Patent re-granting the same
being uno flatu with the surrender to the
Crown; and that, both by the ancient
French law in force in Lower Canada, as by
the English law, prescription ran in favour
of a party in actual possession for thirty
years; and, secondly, that such adverse
possession enured in favour of a party de-
riving title to the land through his prede-
cessor in possession. :

Held, further, that such junction of pos-
session did not require a title, in itself
translatif de propriété, from qne possessor
to the other; but that any kind of informal
writing, sous seing privé, supported by ver-
bal evidence, was sufficient to establish the
transfer.

The appeals in these cases were from the
decisions.of the Court of Queen’s Bench in
Lower Canada, in two petitory actions
brought by the Appellant against the Re-
spondent to recover possession of ceértain
lots of land in the district of Montreal.
The facts and pleadings were the same in.
both cases.

The declaration alleged that, on the 20th
October, 1832, the Hon. E. Ellice was, and
for more than 20 years had been, in pos-

session of the ungranted lands of -the Seig:
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neurie of Beauharnois, including the land
claimed in the action ; thaton that date he
surrendered them to the Crown, and that
the Crown, by Letters Patent, re-granted
them to him in free and common socage,
The declaration then alleged a title in the
plaintiff to the land in question, derived
" from Ellice, and averred that the de.
fendant, about the year 1850, had taken
possession of the land, and ever since kept
it from the plaintiff; and prayed that the
plaintiff be declared owner, and the defend-
ant adjudged to deliver up the land, and
repay the rent and profits he had received.

The case was dismissed by Smitk, J., in
the Superior Court, and this judgment was
affirmed by the Court of Appeals, on the
ground that the defendant had proved pre-
scription.

The argument of counsel before the Ju-
dicial Committee is noteworthy, from the
fact of its raising an old question. The
following is an extract: ‘Butan important
question arises with respect to the govern-
ing law of prescription to be applied. We
contend that the Court below miscarried in
applying the ancient French law to the
cage, The law that governs it is the Eng-
lish law. The Proclamation made on the
cession of Canada, in the year 1763, intro-
duced the English law by right of conquest.
It is true the effect of the Proclamation, as
to the full extent of the introduction of that
law, has been doubted, as it does not men-
tion in express words ¢ English law.”” The

" Statute, 14 Geo. 4, c. 83, bowever, by im-
plication, makes the Proclamation to this
extent apply to English law, even if it had
not been so before. The Statute, 6 Geo. 4,
¢. 59, was passed to remove doubts as to
certain matters, but section 8 does not
abrogate the English law, being the govern-
ing law.” The counsel for the Respondent
answered : - “ No serious doubt can be enter-
tained that the law to govern the case is
the old French law prevailing in Lower
Canada. Such a point was never before
taken in the numerous appeals to this Tri-
bunal from Lower Canada, where the rights
of the parties have always been regulated
by the old French law.”

Lorp Cairns :—The actions in which these
appeals are brought were petitory actions
to recover possession of two pieces of ground
in the 5th range of Russeltown, in the
Seigniory of Beauharnois. It was admitted
in the argument before us on behalf of the
Respondent, that the land in question
formed a part of the Seigneurie of Beauhar-
nois, as originally granted in 1729 by the
French King, Louis XIV. The judgment
delivered in the primary Court in Lower
Canada by Mr. Justice Smith in favour of
the Respondents proceeds upon the princi-
ple that the Respondent and Goodwin, his
predecessor, had been in possession of this
land from 1807, and that this possession
must be taken to have been by permission
of the Seigneur, and that, therefore, the
Seigneur could not eject the Respondent,
but only claim from him rights and dues
such as a tenant should render to his
Seigneur. This view of the case was
again pressed in argument upon these
appeals, but their Lordships are of opinion
that, although there may be some facts
appearing in the evidence which would
form a ground for such an argument, the
pleadings between the parties render the
argument inadmissible. The Appellants
in both the appeals allege in their decla-
ration that the Respondent wrongfully,
and without any title, took and obtained
possession of the land, and has kept illegal
possession of it, and pray delivery of it.
The Respondent, on the other hand, .al.
leges a seisin of the lands in 1807 by
Goodwin, a transfer in 1833 from Goodwin
to the Respondent, and that the land has
been peaceably, openly, and uninterrup-
tedly possessed and enjoyed by Goodwin
and the Respondent, animo domini, from
1807 to the present date, and that the
Respondent has a right to be declared
proprietor and owner of the land. Their
Lordships are of opinion, with the Court of
Queen’s Bench of Lower Canada, that the
case is thus put on both sides as one
of adverse possession, and that what the
Respondent has undertaken to prove is
not & tenure, express or implied, under
the Seigneur, but a title by prescription,
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for thirty years and upwards, against the
Seigneur. The first question, therefore,
is one of fact: in whom has the posses-
sion of the land been for thirty years prior
to 18557 If possession has been de facto
in Goodwin and the Respondent, that
possession is admitted to be an adverse
Possession. It appears that one Levy Petty
Was in possession of the lot in 1807,
in which year Goodwin took possession
of it; that a house was built upon it in
Petty's time, which Goodwin at first occu.
pied, but afterwards built a house for him.
self; that there was a pretty large clearing
when Goodwin came ; that Goodwin la-
boured and cropped the land, and was a
married man living with his family; that
Goodwin paid the bridge-tax for the lot,
and that the whole of the lot was known as
the Goodwin Lot. The possession of the
whole by the Respondent from 1833 is still
more clearly proved, and was, in fact, little,
if at all, disputed. There is, however, a
piece of evidence coming from the Seig-
neur himself, or his agents, which their
Lordships look upon as still more conclu-
sive of the fact of possession. It appears
that in the year 1828 steps were taken,
upon the death of Mr. George Ellice, the
former Seigneur, to require from the per-
sons then holding the lands an exhibition
of the titles under which theyheld. A list
is given of the persons then found in pos-
session of the lots in Russeltown on whom
circular notices from the agents of the Seig-
neur were served, and the name of David
Goodwin is there entered as the person in
Possession of lot 16 of the third section;
service being stated to have been made by
delivery of the circular to his wife, and
speaking to himself afterwards. His pos-
session is treated as g possession of the
whole lot, for a distinction is made in other
cases Where a lot is possessed in halves by
different persons; and the proceedings in
1828 are upon the fOOﬁng of the persons
mentioned in the list ha.vmg been in posses-
sion for some time. The result of these
- proceedings s, for this purpose, immaterial ;
but what has been stated is evidence of the
mYst satisfactory description that the agents

of the Seigneur, in the year 1828, found
Goodwin in possession of the whole lot, and
this evidence, coupled with the testimony
in the case, establishes, to the entire satis-
faction of their Lordships, a possession by
Goodwin and the Respondent of the whole
lot for upwards of thirty years.

The other questions in the case are ques-
tions of law. Goodwin gave up possession
to the Respondent in 1833; but it was con-
tended that the document by which he
made over his title was insufficient to con-
nect the possession of Goodwin with that
of the Respondent. First, because it was a
document sous seing privé, and, therefore,
without date as regards third parties; and,
secondly, because it was not an instrument
amounting to a conveyance and translatif
de propri¢te.* Both these objections were
overruled by the Court of Queen’s Bench,’
and, as their Lordships think, rightly: The
first of the objections, viz., that the docu-
ment is sous seing privé, was little argued
by the Appellant; and their Lordships do
not think it necessary to add anything to
the reasons for disallowing it given by Mr.
Justice Meredith. As to the objection that
the paper is not a conveyance translatif de
propriété, it would, their Lordships think,
be somewhat remarkable if, where the real
object is to show that an incoming occupier
claims under and by way of direct conti-
nuation of the occupation of an outgoer,
and where at the time there is no real title
to be conveyed, an instrument adapted to
Ppass a real title should be required. Their
Lordships think, however, as did the Court
below, that there is no foundation for this
objection in any of the authorities which
have been cited. The authorities speak of
a predecessor and successor, of the succes-
sor claiming by contract or by will, and of
a legitimate continuation of possession ;
and they are careful to negative as a suffi-

* The document was in these terms: ‘¢ Russeltown,
Sept. 21st, 1838. This may certifey that 1 do this day
sell, convay, and give up all right, title, and clame
that I have, or ever had; to the lot of land { know re-
ceide on to James Lamb, being lot No. seveneteneth
in the third section. David Goodwin. James Rich-
ardson, Patrick Mahon, Witeness.”
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cient connection the mere fact that one
possession has immediately preceded the
other, and they do no more than this,
There is in the present case ample proof
from the paper, and from the parol testi
mony, of a bona fide sale from Goodwin to
the Respondent, and of possession taken
and continued under that sale; and this,
in their Lordships’ opinion, is sufficient.

The Appellants contended, however,
that inasmuch as under the Statute, 6 Geo.
4, c. 59, Mr. Edward Ellice, the Seigneur,
had, by the surrender of the 20th of Octo-
ber, 1832, vested the Seigneurie, and the
ungranted lands thereof, including, as was
said, those now in question, in the Crown,
to be re-granted in common socage, there
was an interruption in the prescription,
since no prescription would run against
the Crown. Their Lordships do not think
it necessary to consider how far, under any
circumstances, this argument could be
maintained, inasmuch as in the present
case they find that no acceptance of the
surrender by the Crown was made until
the grant of the 10th of May, 1833, so
that the land was surrendered and re-
granted uno flatu, and merely as a mode
of converting the tenure, and there never
Wwas any possession or ownership of the
land by the Crown.

Their Lordships have assumed, as was
ultimately conceded by the counsel for
the Appellant, that the case falls to be
decided, so far as any question of law is
concerned, by French law. But if princi-
Ples of English law were to be applied,
the prescriptive title of the Respondent
would not, in their Lordships’ opinion, be
less strong. Their Lordships will humbly
advise Her Majesty that both these ap-
peals should be dismissed with costs.

—

RENAUD ». TOURANGEAU.

It is with much pleasure that we learn
the decision on the appeal to the Privy Coun-
cil in this suit, confirming the judgment of
Mr. Justice TascHEREAD, and also in accord
with the opinions of Chief Justice Duvat,
and Chief Justice MErkpita. The case may

be found reported at length 7 Jurist 238.
The history of the case may be summed
up as follows :— )
The Appeal to the Privy Council was in-
stituted by J. B. Renaud, from two judg-
ments rendered in the Court of Queen’s
Bench, Quebec, one on the 16th of March,
1863, and the other on the 17th of March,
1865, in favour of Joseph Guillet dit Tour-
angeau, against whom previous decisions
had been given by Mr. Justice Taschereau
in the Superior Court. The case turned
upon the validity of a clause in the will of
Tourangeau’s father, whereby the testator
directed that Tourangeau should not in any
manner, encumber, affect, mortgage, ex-
change, or otherwise alienate the immove-
able property given to him, by the will, un-
til after twenty years from the death of the
testator. The property, however, became
mortgaged by him to Renaud within the
twenty years, and upon being taken in ex-
ecution, at the suit of Renaud, for the satis-
faction of this mortgage, Tourangeau, by
opposition, pleaded the nullity of the sei-
zure, and the exemption of the property
from the payment of debts within the pe-
riod above mentioned. Mr. Justice Tas-
chereau gave judgment on the 5th May,
1862, dismissing the opposition of Touran-
geau on the ground that the clause in the
testator’s will, prohibiting the alienation,
was void under the law of the country, hold-
ing that the property so seized should be
sold to satisfy the mortgage. From this
Jjudgment Tourangeau appealed to the Court
of Queen’s Bench, which Court, on the 16th
March, 1863, reversed the decision of Mr.
Justice Taschereau, maintaining that the
clause in the will, prohibiting the alienation
by way of mortgage, was valid. This Jjudg-
ment was rendered by a bare majority of the
Court, consisting of Mr. Justice Aylwin, Mr.
Justice Mondelet,and Mr. Justice Berthelot,
the two latter acting as Assistant Judges of
theCourt. Mr. Justice Duval and Mr. Justice
Meredith dissented from the decision,
being of the same opinion as Mr. Justice
Taschereau. The record was accordingly
transmitted to the Superior Court for fur.
ther proceedings on the opposition of Tour-
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angeau, the question in appeal having been
determined on a mere question of law; and
in such a form as not to admit of an appeal
to the Privy Council at that stage of the pro-
ceedings. In fact the Court of Appeals re-
fused to allow it, on the ground that their
Jjudgment was interlocutory and not final.
The point came again before Mr. Justice
Taschereau, who, on the 15th of April, 1864,
gave judgment for Renaud, on the same
grounds as those expressed in his former
Jjudgment, stating that the judgment of the
Court of Queen’s Bench havir.g been inter-
locutory, and an appeal to Her Majesty in
Council having been refused on that ground,
the judgment was not binding on him, and
that he adhered to his former judgment.
From this judgment Tourangeau again ap-
pealed, when the majority of the Court in
Appeal were of the opinion that, although

. the judgment of the Court below, as to the
invalidity of the restriction in the will, was
well founded, the former judgment of the
same Court was binding on the parties, sub.
jectonly torevision by the Queen in Coun-
cil. The Court was then composed of Chief
Justice Duval, and Justices Aylwin, Mere-
dith, Drummond, and Mondelet. The Chief
Justice and Judge Meredith adhered to
their original opinion, and Mr. Justice
Drummond coincided with them as to the
nullity of the clause in the will, but all
three were of opinion that the previous
judgment of their Court was final, and
bound them to act in accordance with it,
although contrary to their own individual
opinions. The judgment on the point as
rendered by Mr. Justice Taschereau was
accordingly again reversed. On this rever-
sal, Judge Aylwin and J udge Mondelet ad-
hered to their previously expressed opin-
ions, as to the clause in the will being valid,
but the latter differed from the entire
Court, as in his opinion the previous judg-
mentin appeal wasmerelyan interlocutory
Jjudgment, and the majority of the Court as
composed of Chief Justice Duval, Meredith,
and Drummond, could reverse it according
to their opinions on the real merits of the
clause in the will.

~ From the judgment of.the Court of

Queen’s Bench, rendered on the 29th Sep-
tember, 1865, and from the interlocutory
judgment of the 10th of March, 1863, an
appeal was instituted by Renaud to the
Privy Council, by which tribunal both judg-
ments were reversed and the two judgments
of Mr. Taschereau confirmed, with costs in
favor of Mr. Renaud.

SUPERIOR COURT IN REVIEW.

. Montreal, Nov. 28, 1867.
DOUGLASS ». WRIGHT, and BROWN, op-
posant.
lggg«?olverwy——Assiynee—Imolvent Act of

Held, that an assignment made by an in-
solvent to an official assignee not appoint-
ed as such for the district or county in
which the insolvent has his place of busi-
ness, is null and void.

The question raised in this case was the
validity of an assignment made by an insol-
vent doing business in Sorel, to an official
assignee appointed for the district of Mon-
treal.

Moxg, J., dissenting, was of opinion that
the assignment made in the presentcase by
Wright, an insolvent, resident in Sorel, to
Mr. T. S. Brown, an official assignee for the
district of Montreal, was legal and valid.—
By the Act of 1864, the bankrupt could
only assign to an assignee resident within
the district or county where the bankrupt
had his domicile, but in the amended Act
of 1865, this clause had been omitted, and
his Honor believed, after careful consider-
ation, that the insolvent might assign to
the official assignee of another district. Fur-
ther, there was nothing in the-record to
show that there was an official assignee in
the district of Richelieu. Apart from this,
assignments similar to the present had been
made in many cases, and these assignments
had been followed by deeds of composition,
sanctioned by the Court.

MoxpeLET, J. The opposant is an official
assignee appointed for the district of Mon-
treal, under Sec. 4 of the Insolvent Act of
1864. The defendant is a resident of the
District of Richelieu. The moveables of
the defendant have been seized at the town
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of Borel, where he resides, in execution of a
judgment obtained by plaintiff against him.
The opposant, pretending that the defend-
ant has made a legal cession of his estate
to him as official assignee, opposes the saisie
et execution above mentioned. The Circuit
Court of the District of Richelieu has dis-
missed the opposition on the principle, 1st.
That Brown is not a Syndic or assignee for
the District of Richelieu, but only for the
District of Montreal. 2nd. That there is
- at the town of Sorel and there was at the
time of said session, a Syndic or assignee.
The judgment, of course, declares the ces-
sion to Brown null and of no effect. I en-
tertain no doubt on this very plain point.
By the Insolvent Act, the Board of Trade
of any locality may appoint any number of
assignees in the county or district wherein
is situate such Board of Trade, or in the
county or district adjacent, where there is
no Board of Trade. Now Mr. Brown has
been appointed for the District of Montreal
and no more. If there be no Board of
Trade in the District of Richelieu, the Board
of Trade of the adjoining District can ap-
- point an assignee or any number of as-
signees for the District of Richelieu. If
such syndic or assignee does exist, of course
the cession should have been made to him;
if none has been appointed there, no such
cession could take place. In either case,
the cession to Brown is null and void. In
vain is the 2nd section of Chap. 18, 29 Vict.,
the Amending Act of 1859, invoked: it
merely enacts that a voluntary cession may
be made to any assignee appointed under
the said Act of 1864. If under the Act of
1864, the Board of Trade, or the Council
thereof, could name assignees only for the
County or District wherein it is situate, or
for the adjacent County or District if there-
in there is no Board of Trade, it is plain
that a cession to a syndic not specially
named for the County or District where
the insolvent resides, and in which the in-
solvent carries on his trade, is an utter nul-
lity, and in this case very properly so de-
clared by the Circuit Court of Richelieu,
(Loranger, J.) Besides it is of record that
there is no official assignee at Sorel. But,

as above remarked, it matters not whether
at Sorel there is or is not an official assignee.
The sole question is as to whether Brown is
or is not appointed for the District of Rich-
elieu. He being an assignee only for the
District of Montreal, he had no authority
to receive the voluntary assignment of the
defendant, though it has or may happen to
have been made in the District of Montreal.
If the contrary doctrine were maintained,
it would open the door to innumerable
frauds. An insolvent from Rimouski, or
any distant part of the Province, might
come up and make an assignment in Mon.-
treal, and thus out of sight of his creditors,
carry on an operation unknown to them.
And inasmuch as that assignee should and
ought to be controlled by the Court within
the jurisdiction of which is situate le siége
des opérations du failli, it is easy to appre-
hend at once que le failli aurait ses coudées
franches. Wherefore, on the law first, on
the consequences, next, [ frame my opinion,
and conclude by saying that the judgment
appealed from isstrictly correct and should
be confirmed.
BerTHELOT, J., ‘concurred.

SUPERIOR COURT.

CORNELL ». THE LIVERPOOL AND
LONDON INSURANCE COMPANY.

Montreal, June 10, 1867.
Insurance— Prescription.

Mong, J. This is an action on a policy of
insurance to recover for loss by fire. There
were two points relied on by the defend:
ants ; first, that the policy of insurance re-
quired a particular statement to be sent
in. The Court might, perhaps, have got
over this difficulty under the circumstances
proved, but the second objection was that
under the law it was absolutely necessary’
that the action should be brought within &
year, and in this instance two or three years
had elapsed. His Honor was at first under
the impression that this prescription was '
one which the Court need not enforce, but
after examining the authorities sent up, he
felt satisfied that he was bound to enforce
this prescription. The authorities were
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almost unanimous, and he had no hesitation
in saying that they were conclusive. This

action must, therefore, be dismissed with
costs, '

A. & W. Robertson, for the Plaintiff.
F. Griffin, Q.C,, for the Defendants.

SUPERIOR COURT.

Montreal, 5th October, 1867.
MORIN, FILS v. MEUNIER.
Settlement of Accounts— Disprted Credits.

Monx, J. It appeared that in 1865 Morin
and Meunier entered into an arrangement,
under which Morin was to purchase corn for
Meunier, and was to receive a certain com-
mission upon the amount of his purchases.
He proceeded to purchase corn in virtue of
this arrangement to the amount of $5,000 or
$6,000. During the existence of this arrange-
ment Meunier waa in the habit of paying
considerable sums to Morin in liquidation of
the amount the latter had paid for the corn.
Thelast of these payments by Meunier to
Morin was on the 4th of November, 1865,
Immediately after the contract had been ex-
ecuted, difficulties arose between the parties
about their accounts. There was one peculi-
arity in this case that was worthy of notice.
Morin sent in a statement of purchases made
by him, and both parties agreed that this
statement was entirely correct. Morin, al-
though he might be an ignorant man, and not
much versed in keeping accounts, neverthe-
less seemed to have kept his accounts in this
matter with great care and exactitude. The dif:
ficulties that arose between the parties result-
ed from payments made by Meunier to Morin.
It did not.appear that Morin kept any parti-
cular account of these payments. Itwastrue
there were two statements filed a8 exhibits
which purported to be an account of the pay-
ments made, but there was a motion to reject
these papers, and this motion must be grant-
ed, because the Court did not think that- they
could be reccived as evidence. The Court
had, therefore, to deal with the receipts given
by Morin to Meunier. It appeared that
Meunier had sued Morin for a balance due, in
another jurisdiction, at Joliette, which action

was conunected with this affair, but the Court
did not regard this as having any importance
in connection with the present suit. With his
declaration, Morin, the plaintiff, had filed a
statement of the corn he purchased, and the
defendant acquiesced in the correctness of
this statement. The plaintiffalso gave credit
for certain sums received. There were two
items, one of$180, and another of $600,which
alone gave rise to any dispute. If the Court
had it in its power to dispose of these two
items, the case would be clear enough. Tak-
ing up first the item of $180, it would appear
that this $180 was paid by Meunier’s clerk to
Morin. There was no dispute on this point,
because there was his receipt for the sum. The
receipts were all kept by Meunier in two smal}
books, with the exception of the one for $180.
The receipt for this sum was written in pencil
in a small dirty book which had always be-
longed to Meunier and had been in his pos-
session. In looking at this receipt, it wag
manifest to a practised observer that it was
originally $200 or $300, and had been chang-

“ed from that figure to $180. That was the

amount paid by Meunier's clerk to Morin.
There was no difficulty with regard tothe fact
that this sum of $180 had been paid. The
whole pretension of Morin was that this $180
could not be charged, for this reason: On the
the 10th of October Morin received $300, and
it was contended by him that the $180 in
question was included in the $300 paid at this
time, and that the defendant sought to obtain
credit for the same sum twice over. Dealing
first with this $180, the Court had the receipt
before it, and it had also before it another re-
ceipt given on the second day after for $300.
It was the duty of the Court to say either that
this sum of $180 must be included in the
$300, or that it must stand alone. There is
no principle of law more clearly acted upon
than that receipts are by no means conclusive
evidence. They do constitute prima facie
evidence, but it is competent for the parties
to prove that the money was not received.
Morin had attempted to do this. There was
evidence to the effect that Morin, after becom-
ing aware that there was an overcharge of
$180, on coming to Montreal, was again de-
sirous of entering into business transactions
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with Meunier, by selling him oats. They be-
gan to speak of this $180 which had been
paid by the clerk, and although there was
nothing definite in what was said by either of
them, yet it was certain that Morin expressed
his belief that this $180 was included in the
$300. Meunier seemed struck by this, and
appeared desirous of leaving it to the clerk.
His Honour was of opinion that it must be as-
sumed the matter was settled according to the
pretension of Morin, and he thought there
was sufficient to justify him in saying that
this $180 was in reality included in the re-
ceipt for $300. That point in the case was
thus disposed of. Next, as to the receipt for
$600; if it was possible for the Court to ar-
rive at a just conclusion upon that point the
case was disposed of. It was certain that on
the 21st of September an amount of money
was paid to Morin. The circumstances-were
briefly these: Morin was in want of money.
He sent a man to Meunier at Montreal. This
man said that when he arrived Mad. Meunier
told him her husband was absent, and that she
could only give him $50. When the messen-
ger returned to Morin with the $50, the latter
said he was sorry, as he wanted more. This
corroborated the man’s statement that he had
only received $50, (instead of $100 as pre
tended,) as it was hardly probable that he
" would run the risk of abstracting $50 before
handing it to Morin. His Honour was in-
clined to believe from the corroborative testi-
mony that this man only received $50. The
following day Morin came to Montreal from
Repentigny for more money. Chaput, the
clerk, stated that the money was brought out
and counted, and put up in rouleauz of $10,

and packages of $100, to the amount of $500.

There was no one present but Morin, Meunier
and Chaput. After the money was put up,
Morin went in behind the counter to draw &
receipt. Just then Meunier’s wife came in and
said, don’t forget the $100 paid yesterday,
which would make $600. Chaput wentaway
after seeing Morin begin to write. Hedid not
see him put up the packages, hedid not see the
money in his possession, but he was certain
of all the facts just narrated. 'Now one
theory was that Morin went inside to write a
receipt for $500, and that when Madame Meu-

nier came in, he struck his pen through the
«5" gnd wrote “600.” It was evident from
a careful examination that this receipt was
first 50 or 500. Onthe other haund it was &
little remarkable that of all the receipts of
Morin, this was the only one in which the
amount was not mentioned in writing, but in
fizures only. His Honour had to bear in
mind that there had been a very serious mis-
take in the first place respecting the $180, and
that Meunier had attempted to charge this

sum twice. He did not consider that this
mutilated receipt was at all conclusiveas evi-

dence whereon to base a judgment of the

Court. He must see whether it was sustain-

ed by the evidence of Chaput. Now, Chaput,

besides the fact of his being in Meunier's em-
ploy, and of his being mixed up in the affair,

had fallen into some contradictions. It also
appeared that after his deposition had been

begun, he left the enquéte room, and went in-
to the passage with Meunier. This was a
gross impropriety in a witness. From this
circumstance, and the fact of their being some

peculiar evasions and contradictions in his
testimony, the Court was not disposed to
place implicit reliance in it. 1t would have

been in Meunier’s power to take Morin upon
his oath, but he had not done so. The Court
had refused to administer the judicial oath,

as there appeared to have been & great deal
of feeling exhibited in the case. Upon the
whole, then, his Honour was inclined to think
that there had been an error, he would not say
there was fraud. With very great hesitation
and difficulty, he had come to the conclusion
that the plaintiff’s case was made out,and that
judgment must go for the amount claimed.

Piché, for the plaintiff.
Jelté & Archambault, for the defendant.

DoxEecaNI v. MoLINELLY, and E. Contra.
Statute of Frauds — Commencement of
Proof— Tender.

Monx, J., said that this was a case which
had given him a great deal of trouble, and it
wag one of those in which it was difficult for
the Court to come to a decided opinion. A
poor man named Molinelli came to Montreal
and made the acquaintance of Donegani, who
advanced him money from time to time in
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small sums. Molinelli was a skilful mecha-
nic, and made some repairs for him. In 1865,
a provincial exhibition was to take place. At
this time Molinelli was trying to work himself
into notice in Montreal, and Donegani was
co-operating with him. They conferred about
the approaching exhibition, and Donegani
suggested that it would be a good idea for
Molinelli to exhibit a piece of furniture. Mo-
linelli acquiesced in this proposal, and setting
to work, made a sideboard nine feet high, an
article of great beauty and perfection, but an
unusual piece of furniturein size. Very few
men would like to have such an extraordinary
piece of furniture in their houses; but to
have itin a small house like Donegani’s would
be insanity. Molinelli went on with his work,
and Donegani came to inspect it from time to
time, and also furnished the old velvet used
in the making ofit. The sideboard was ex-
hibited, and subsequently taken back to his
shop. Donegani now began to be pressing
about the money he had advanced, whereupon
Molinelli said, here is the sideboard I made for
you, worth $700, which will more than pay
you, youhad better take it. This was in the
early part of November, and on the 17th of
November Molinelli protested Donegani, and
his wife who was separated as to property.
He sent a notary and said, this sideboard has
been ready a long time; you had better take

it. Donegani seemed to have been very much
astonished at this, and on the 27th brought
the present action for the moneys advanced.
The plea was that the sideboard was made
for the plaintiff, and was worth more than the
plaintiff claimed. There was a good deal of
difficulty about the evidence. The first ques-
tion was a question of law. The defendant
had no writing amounting to a commencement
de preuve par écrit. It was contended that
there- was a commencement of proof in the
answers of Donegani. His Honour had ex-
amined them carefully, but did not find any-
thing. The defendant urged that it required
very little to constitute a commencement de
preuve—evasive answers, &c. ; but Donegani’s
evidence did not in any part disclose sufficient
to emable his Honour to say that there was
a commencement de preuve. As to what con-
« Btituted & commencement of proof, a good deal

was left to the discretion of the Court, and
would depend upon the circumstances of the

case. This was a commercial case, and in

these cases we were obliged to have recourse
to the rules of evidence laid down by the laws

ofEngland. Now, under the English law and
the Statute of Frauds, the plaintiffhad argued
that this evidence was not admissible. It was

contended by the defendant that the order
could be proved by parol evidence, but on re-
ferring to the 539th page of the Consol. Stat.

L.C., it would be observed that the provi-

gions of the English Act weré extended in

Lower Canada to contracts for goods to the
value of $48 66%, and upwards, ‘‘notwith-
standing the goods aré intended to be deliver-

ed at some future time, or are not at the time
of such contract actually made, procured, or
provided, or fit or ready for delivery, or some
act is requisite for the making or completing
thereof, or rendering the same fit for delivery.’”
This act was based upon the jurisprudence in
England, and the words of this clause clearly
met the present case. The prohibition applied
to the orderas well as to the sale and delivery,
and, therefore, it was notin the power of the
defendant to produce parol evidence either of
the order or the sale, or the delivery ; there-
fore the motion toreject this evidence must be
granted. But for the satisfaction of the de-
fendant the Court might go further and ex-

amine this testimony. What did it amount

to? In the first place his Honour had al-
ready adverted to the extreme improbability of
any man ordering such a piece of furniture.

It was possible that Mr. Donegani might be
such a peculiar or extraordinary man as to
order an expensive piece of furniture, and then
say he did not order it; but unless he was
mad he could not have ordered such a side-
board as this. It was too big to go into his
room. Further, was it probable, if he had
ordered this side-board, that it wozld have
been taken from the exhibition back to the
defendant’s shop? It was very strange also
that the defendant would allow such a length

of time to elapse without calling upon the
plaintiff to take it. There was another cir-
cumstance {0 be mentioned: On the 17th
November, when the defendant tendered the
sideboard to Mr. and Mrs. Donegani, it ‘'waa
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not in his possession, but was at the Jesuit’s
College. He had previously sold it to one
Lamontagne. But it was #aid this was only a
transfer by way of pledge to secure advances
made to Molinelli who was to make pews there.
There wasa regular bill of sale, however, so
that at the very time that Molinelli tendered
the sideboard to the plaintiffjit was in the
Possession of another man. Then afier the
contract for the pews was completed, the sale
to Lamontagne was resiliated, and the side-
Wﬁ was taken back to the defendant’s store.
This, on the other hand, would justify the
Court in thinking there could not have been
& sale, Further, one Olivier Berthelet was
taken one day _to Molinelli's shop by Done-
gani himself, and there he was told in the
Presence of Molinelli, Jook at this beautiful
sideboard I am getting made for myself. This
ev:xdence, however, was illegal; and consid-
ering that Molinelli failed to tender the article
bﬁ!f01:e the 17th November, and that he had
PreYlouely transferred it to another man, and
taking both the equity and the law of the case,
the Court was upon the whole reluctantly
- compelled to say that the plea of the defendant
ml{st be rejected, and the plaintifi’s action
maintained.
Moreau & Ouimet, for the Plaintiff.
Loranger & Loranger, for the Defendant.

ONTARIO CASE.

DEVLIN ». MOYLAN.

Toronto, Sept. 30, 1867.
Pleading several matters—Libel — Fair
comment on public acts.

The alleged libel purported to be found-
b on information given to the defendant
Y & ‘resident of this city, yesterday”’
gneamng the day before the publication).
lene of the pleas sought to be pleaded, al-
mﬁ:d that the gravamen of the charge was
' ter of public notoriety and discussion,”
oy that the words used were a fair com-
whint, &c., and making other statements
anf,Ch’ it was alleged, would enable defend-
g to introduce evidence of irrelevant
ters,
.ogevlg,s til?;: gene;;zle plea that thg publicﬁ;
ona fide comment, &c., mig!
ibfclglea;ded; but the plea, as now-framed,was
alle l;!:llst_ent with the words used in the
ged libel, and could not be allowed.

This was an action for an alleged libel ir
the Canadian Freeman. The words com-
plained of wereas follows :— ¢ 1844—What
became of the repeal rent? An old re-
pealer, a resident of this city, informed us -
yesterday, that in 1844, Mr. Barney Devlin
was the recipient of a considerable sum sub-
seribed towards the cause of repeal, that
did not reach the Conciliation Hall ; could
%ot Mr. Hanly, or Mr. Brennan, or some of
the old residents of Montreal West, ask
Barney for some information on this im-
portant point? by all means let there be
light thrown on the repeal rent.”’

The defendant proposed to plead, with.
others, the following plea: ¢That before,
and at the time of the publication of theal-
leged words, the defendant was & candidate
for the representation of the Western Elec-
toral Division of the City of Montreal, in
the House of Commonssin Canada; that
during his candidature, questions arose and
were publicly discussed as to certain con-
tributions of money which the defendant
had received in 1844, in the public capacity
of Treasurer, to promote the repeal of the
union between Great Britain and Ireland,
and which it was publicly alleged had not
been paid over for that purpose; that the
said questions as to the receipt and dispo-
sition of such money, were matters of pub-
lic notoriety and discussion, and were and
are matters which it was lawful, fit, and
proper to discuss in reference to the de-
fondant’s said-candidature, and the slleged
libel was, and is, a fair comment in a public
newspaper on the public acts and conduct
of the defendant ; and the said words were
published by the defendant. believing the
same to be true, and without any malice.”

McKenzie, Q.C., opposed the allowance
of the plea, because it would enable the .
defendant, improperly, to introduce evi-
dence of many irrelevant matters, and
that the plea, if allowed at all, should be
gimply, that the publication was a fair com-
ment upon the plaintifi’s conduct and pro-
ceedings.

Apau Wusox, J. The alleged libél pur-
ports to be founded on information given
to the defendant by “an old repealer, a
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resident of Toronto, yesterday,” that is, the
-day before the publication ; while his plea
professes to rest the excuse and justification
for the publication, upon the fact that the
matters of the libel were the subject of pub-
lic notoriety. These do not seem to me to
be at all consistent with each other. Thede-
fendant is apparently shifting his ground
from that which was expressly taken at the
time of the publication. That which he
learned afterwards—assuming that he did
80 learn it all; can, in the nature of things,
be no excuse or justification forwhat he did
before he did learn it. I cannot allow the
plea as at present framed ; but if the defen-
dant choose to frame it as a general plea,
that the publication was a fair and bong fide
-comment, &c., I'will allow it for what it may
be worth. In an action of this kind, the
defendant should be allowed every reason-
able opportunity to excuse or justify his
conduct, consistent with the plaintiff's
rights, and the fair and convenient prosecu-
tion of the action.—U. C. Law Journal.

" RECENT AMERICAN DECISIONS,

Nuisance— Tomb erected on Land.— A
tomb erected upon one's own land is not
necessarily a nuisance to his neighbor;
but it may become such from locality and
-other extraneous facts. Plaintiff proved
that defendant’s tomb, erected within 44
feet of the former's dwelling-house, con-
tained, in 1856, nine dead bodies, from
‘which was emitted such an effluvium as to
render his house unwholesome; that,
after an examination by physicians, the
bodies were removed ; that the tomb re-
mained unoccupied thereafter until 1865,
when another body was interred therein ;
that the plaintiff’s life was made uncom-
fortable while oceupying his dwelling-
house, by the apprehension of danger
arising from the use of the tomb; and
that the erection and occupation of the
tomb had materially lessened the market
value of his premises. In an action for
.damages on the foregoing facts: Held, a
non-suit was improperly ordered. Barnes
v. Hathorn, T Am. L. Reg. 81.

Engagement at Fized Salary— Wrongful
Discharge—Where, a person employed for
a certain term at a fixed salary, payable
monthly, is wrongfully discharged before
the end of the term, he may sue for each
month’s salary as it becomes due; and the
first judgment will not be a bar to another
action for salary subsequently becoming
due. Huntingdon v. Ogdensburgh and Lake
Champlain Railroad Co., TAm. L. Reg. 143.

Liability of Carrier.—A carrier may by
special contract limit his liability except
as against his own negligence.. Where a
person delivers goods to a carrier and re-
ceives a bill of lading expressing that the
goods are received for transportation sub-
ject to the conditions on the back of the
bill, by one of which the carrier’s liability
is limited to a certain rate per lb., this
constitutes a special contract by the par-
ties, and the carrier, in the absence of
proof of negligence, is only liable at the
rate agreed upon. Farnham v. The Cana-
dian and Amboy Railroad Co., T Am. L.
Reg. 172.

Carrier.—Plaintiff took passage on the
steamer of the defendants, and paid her
fare, which included her board on the pas-
sage, a state-room, and lodging. She was
assigned to the room by the proper officer
of the boat : and another woman, a stran-
ger to the plaintiff, was afterwards as-
signed to the same room. The plaintiff,
when she went to bed, left her dress, in the
pocket of which was her portmonnaie, with
some personal jewelry, and money for her
travelling expenses, on a upper unoccu-
pied berth. During the night, while the
plaintiff was asleep, the money and jewelry
were claimed to have been stolen, but whe-
ther by some one from without, or by the
other woman within, did not conclusively
appear, though the evidence tended to show
that it was stolen from without, through a
window which the steward of the boat knew
to bebroken. Asto whether the defendants
were liable for the property, if stolen, the
court were equally divided, two of the judges
holding the defendants liable, as carriers,
to the same extent an innkeeper would
have been for a similar loss by a guest oc-
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capying a room at his inn, and the other
two denying such liability.—McKee v. Owen,
15 Mich. 115,

Evidence.—Upon a trial for rape, if the
woman alleged to have been forced is ex-
amined as & witness for the State, she may
be asked on cross-examination, whether at
a specified time and place she had illicit in-
tercourse with a certain person named,
other than the prisoner.—State v. Reed, 39
Vt. 417.

Innkeeper—The price of entertainment
furnished by an innkeeper to an infant, not
knowing that the latter is acting contrary
to the wishes of his guardian, may be re-
covered by him, and he has a lien on the
baggage of his infant guest for such price,
and also for money furnished the infant,
and expended by him in procuring neces-
saries. An innkeeper is bound to enter-
tain all guests apparently responsible and
of good conduct; and the mere fact of in-
fancy alone in the applicant would not
Jjustify him in refusing. Hence, although
an infant may in general avoid his contracts
which are not for necessaries, yet the law
will not allow him this privilege when the
contract is, as in this case, legally compul-
gory on the part of the adult.— Waison v.
Cross, 2 Duvall 147.

Insurance.—A policy of insurance against
fire provided that, in case of loss, the in-
sured should give immediate notice, and
as soon as possible render under oath a
particular account of such loss, ‘stating
whether any and what other insurance has
been made on the said property, giving copies
of the written portions of all policies thereon.”
The insured, in his affidavit, stated that
there were $300 additional insurance made
on the property; viz: a policy believed to
be dated Jan. 27, 1863, and numbered
6,736, in the Mechanics’ Mutual, of Mil-
waukee, Wis., on the building;”’ and that
he was unable to furnish a written copy
thereof, because the policy had been mis-
laid, and the company had no record of
the written part of it. Held, that the fur-
nishing such copies was a condition prece-
. dent to the plaintiff’s right of recovery, and

that he had not complied therewith.—
Blakeley v. The Pheniz, 20 Wis. 205.

2. When it is provided in a policy of
insurance that all claims are to be barred
unless prosecuted within a year from the
date of the loss, the condition is complied .
with by commencing an action thereon
within the year, and in case that action is
abandoned for good cause, and another in-
stitnted promptly, butafter the expiration
of the year, the assured is not barred.—-
Madison Ins. Co. v. Fellowes, Disney, 217.

Legal Tender.—A great many decisions
are being rendered on this point in the
United States, and as we now have legal
tender notes in Canada, it may be interest-
ing to cite a few of the American cases.—
1. Congress has constitutional power to:
issue Treasury notes of the United States
and make them lawful money, and a legal
tender for the payment of debts. 2. The
Act of Congress of Feb. 25, 1862, authoriz-
ing the issue of such notes, is constitution-
al. 3. The principal sum which redeems a .
ground rent is a debt within the meaning
of the Act. 4. A ground rent, payable in
¢‘——dollars, lawful silver money of the
United States of America,” is redeemable
by such notes.—Schollenberger v. Brinton,
52 Penn. 8t. 9, 100.—5. So the half-yearly
instalment of a ground rent, payable in
#——dollars, lawful silver money of the
United States, each dollar weighing 16 dwt.
6 gr., at least.”—Mervine v. Sailor, ib. 18,
45,102. 6. So a certificate of deposit of
‘625 dollars, gold, payable in like funds,
with interest.”—Sandford v. Hays, Ib. 26,

Telegraph Company.—In an action by the-
defendant in error to recover damages re-
sulting from the incorrect transmission of -
a message from Detroit to Baltimore over
the plaintift’s lines, it appeared that the
message was written upon a blank furnish-
ed by the company, on which was printed
a notice calling attention to certain regu-
lations established by them, printed on the
back, and requesting them to send the
message subject thereto; among others,
that the Company would not be responsi-
ble for errors or delay in the transmission
of unrepeated messages ; that an additional
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-charge would be made for repeating.me.s-
sages; and that it would assume no liabil-

-ity for the errors or neglect of any other

company over whose lines the message
might be sent to reach its destination. ’Ijhe
plaintiff’s lines only extended to Phila-
delphia, to which point the message was
«correctly sent. It also appeared that_the
defendant had never read these regulations
nor had his attention called to them, and
that he did not in fact know that the mes-
sage would pass over any other lines on its
way to Baltimore. Held, that telegra;.)h. com-
panies, in the absence of any provision of
the statute, were not common carriers, and

.that their obligations and liabilities were

not to be measured by the same rules, l.Jut
must be fixed by considerations growing
out of the nature of the business in which
they are engaged; and that they do not
bécome insurers against errors in the trans.
mission of messages, except so far as by
their rulesand regulations, or by contract,
they choose to assume that position i that
in such a case as the present, the printed
blank was a general proposition to all per-
sons of the terms and conditions upon
which messages would be sent, and' tha.t
by writing the message and delivering it
to the company, the defendant accepted
the proposition, and it became a contract
©on those terms and conditions, and that
the regulations were reasonable.— Western
Union Tel. Co. v. Carew, 15 Mich. 525.

BANKRUPTCY—INSOLVENTS.
(From the Canada Gazette.)

Decem!] ~Wm. Davis, St. Catharines; Jos. H.
Dnnnlng??((}:tml; Geo. Karle, Point Edward; Jules
Fournier, Montreal; Henry Gawler; G. W. J. ohnsgly ;
Thos. Lewis. Richmond; Alex. W. Macdor‘mlgi Do:
ronto; Jas. L. MoLellan, Harley; Wm. Morris, M. i
Jobn A. Nellis; ('has. Quevillon, Moutreal; Man y
Conyne Roblin, Wyoming: Joshua Smith, omwa;;
John Taylor, Lachute; Robt. Virtue (of Virtue
Boon), Mon .

December 21.—Wm. Begg, Kingston; Wm. Cowan,
l[e;rickw‘i’lelre; Zephirin Pﬁm. Sﬁ..in; John (l)zg_il‘ry
Moffatt,Montreal : Germain Pelletier.Sorel ; Geo. linn,
Niagara; John Joslin, Chatham; Jeremiah Hilliker,
Waterloo; Roy & Bédard, Quebec; Alex. Wallace,
Barrie; Sam. Snider, Brantford; Geo.W. Anger, Sim-
; Edw, Papin, L’ Assomption: G. Cré au, St. Nor-
Dori > Arthabaska; Narcisse Palin, B¢, Cyprior de o
jerville; Jamee Shannon, Kingston: Louis Gorth,
Balt; Andrew Hall Reed, Belleville: W, . Phelps,
?
ord; Geo.
m“Wm. Earl, Vo

Scroggie, Galt; Jules Leger, Mon-

Gwillimsbury; Francis Mi-

o-
beo; Hugh Jefferson, Toronto; Olive A. Crépeau, St.
*

-

Norbert d’Arthabaska; Robt. MeGregor, Brantford;
Chas. Weyms, Brantford; Donald an Angus Morri-
gon, Bothwell; Chs. Rapin, St. Jean Chrysostome;
Michael Gannon, Montreal; Jas. Walker, Camp d’Or;
Chs. Daigle, St. Ferdinand d’Halifax; John Alex.
Taylor, Belleville,
mber 28.—F. W. Gates and J. 0. Macrae, (F.
W. Gates & €o.,) Hamilton; John Hill, Merrickville;
John Cox, Seaforth; Jas. Blakeleﬁ, Na;
Edwards, Montreal; Edw. Erratt, 3
Leclére, 8t. Paul de Chester; Patrick David Duun,
Montresl; Chas. Nelson, 8t. Hyacinthe; Jos. N, Du-
hamel, Montrea!; Isaac Brock arkle, Berlin; John
Kennedy, Galt; Jas. Edgar, St. Catharines: W, H.
Delisle, {amntford; John St. Georﬁe Detlor, N s
rge White, Bryanston; S. M. Yarwood, Port
; Geo. Alexander, Guelph; Patk. Langan,
s M. B. Ford, Mount Forest: John Johnston,
g:‘taaﬂon; Hill & Erratt, Merrickville; Wm. Palen,
wa,

1868. January 4.—Andrew G n
K;;fht, St. Thomas; Ferdinand irmin Perrin, Mon-
treal; Caroline Gintler, wifo of M. Gauthier, Mon.
treal; JOB’f_Eh Meunier, Repentigny; Joseph Wright,
Dundas; Thos. Howard Mackenzie, Dundas; Almond
Dean, Hamilton; Jacob Winger, Dunnville; Thomas
ughes Graydon, St, Catharines; Geo. Murray, Wind-
sor; Hen te, London; Wm. Bates, East Nissouri;
w. McGarvey and Wi, F, Thompson, Sarnia; John
C. Fox, Kingston.
Lennoxville;

January 11.—Richard P. Strickland,

John Vanatter, Stratford; Alex. Mcleonnan, Strat.
ford; Edw. Hiscott, St. Catharines; Chas. and J: ames
Shields, Smith’s Falls; Robt. Bickell, Hope; David
Willi Murray ; Dayid Fenton, Bram{)ton; OMNvine
Heroux, wife ot Timoleon Poirier, St. sidore; Geo.
Lougheed, Albion; John M. Thornton, Hamilton ;
Jas.” Arbuthnot -McNaushton, of McNaughton &
Brown, Montreal; Donal

McDonald, Kin, ton ;
H. Rice & Son, Montreal; 1y b

Narcisse Palin, St. Cy.
prien; Hy. Duffin, Toronto; Wm. C, Matchitt, Lim{-
say; Jas. Alex. Ovn:s, Berli

e, Hamilton; Thos.

n; Walter Hyde
Brantford; Geo. Winter, Brantford ; Thyos. mg'
Owen Sound; Samuel Hopkins '

) Mo!étref\l; A M.
3 Don Ca urtis,
es, Toronto. rios Curtis,
January 18.—Hubert

B. Lefebvre, of Beaudry &
Lefebvre, Montreal ; Ferdinand Ie,
Rivers; Wm. Baker, Belleville; Jas. o are: Thres

. Kelley, -
bec; Wm. Stuart, Galt; C.A. Starke & Co., lfoy;xt(rle‘:?;
David Brown,, of W. D. Brown, Montreal; David
C. Honsberger Dunnville; Philip H. Nj T, Welland ;
Wm. N. Barrieand John McMartin, 1’ gnal; John
., Montreal ;

Denayer, Mgnlt)real; A&

3 esjarding, o j

%u.evillon. Montreal ; AntoineJDe uire, St.esé?elgiiﬁ

chibald McAlpine, Es uesing ; Igidore Bernardin

Buckingham; William Cre cau, 8t. Norbert d’Artha.
ka; " Octave Lachance, Sorel.

————————

MISCELLANEQUS,
HaNDOUFFING. — The Fenian
charged with the murder of policeman
Brett, were handeuffed during thejp exa-
mination before the magistrates at Map.
chester. Their counsel, Mr, Ernegt, Jones,
demanded that the irong should be re.
moved, and, on the refusa} of the magis.
trates, threw up his brief, The conduct
of the magistrates ig generally approved,
for though the practice of handcuffing ig
unusual, yet it has never been pretended
that prisoners have g

right to be free from
restraint, where there is reasonable ground

prisoners,



January, 1868.]

THE CANADA LAW JOURNAL.

21

for apprehending a rescue or escape. A
correspondent-of the Law T%imes mentions
a case in 1864, where three men, arrested
* at the instance of the United States, with
a view to their extradition on the charge
of piracy, were kept handcuffed for three
days, during the hearing before the Court
of Queen’s Bench on a habeas corpus, and
were only freed from their irons when the
Court gave judgment for their discharge
from custody.

LecaL Eriquerre.—-The Spectator has an
article on the rules of etiquette observed
by the English bar. Some of them are
rather fanciful, not to say absurd. Thus,
a barrister is not allowed to go into the
coffee-room of a hotel while on circuit.
«It is not every circuit that allows its
members to go inside a hotel. On the
Western Circuit, we believe, barristers are
still compelled to take lodgings.” ¢As
for a barrister dining with an attorney,
that is a high crime and misdemeanour,
which, in one instance, was visited by a
fine of five guineas.” ‘A barrister must
wear a black waistcoat. He must not
bring a blue bag into Court. He must not
buy a red bag. A red bag must be given
him by a Q.C., and he must pay a great
deal more than its value to the wine fund
of the mess.” ¢ Some say a barrister may
not tell an attorney that he is coming on
the circuit where the attorney lives;
others add that he may not ask a friend or
relation to tell an attorney that he is com-
ing on that circuit, or ask a friend to ask an
attorney to give him business. If a friend
chooses to do this of his own accord, there
is no harm in it. But you may not jog
your friend’s memory. If you want a place
under Government, there is no harm in
asking for it, in getting others to ask for
it, in asking others to get others to ask for
it. A barrister may move all his friends
and acquaintances to procure him an assis-
tant commissionership at the rate of five
guipeas & day. But a guinea brief is far
more valuable and more sacred, and must
be adored in silence.”

Rayuep Deep.—The following is an an-
cient rhymed deed :—

“T, John O’'Gaunt,

Do give and do grant

To Roger Burgoyn,

And the heirs of his loin,

Both Sutton and Putton,

Until the world’s rotten.

There is no seal within this roof,
And so I seal it with my tooth.”

A Fastipiovs Junee.—At the last sitting
of the Tunbridge County Court, the judge,
Mr. J. F. Lonsdale, made the following ob-
gervations: In consequence of several par-
ties having business in the court coming in
their working apparel, he wished to state
that all persons who came to that court,
which was the Queen’s court, should be
properly dressed, and not in their work--
ing clothes, and had they any claim for
expenses he should disallow them. He
considered the court had dwindled down
in this respect as bad as the old court of
conscience. Of course, if parties had no
better clothes to put on they were to be
pitied, but generally speaking persons
when they went out on the slightest occa-
sion put on their best clothes. Very fre- '
quently people came to the County Court
just as if they had been fetched out of the
street to a police court. It was very disre-
spectful to himself, and very annoying to &
well-dressed person, to sit beside a miller
or a baker who was in his working clothes.
He certainly should be very strict in this
matter in future, and should most decid-
edly ,disallow any person expehses who
came to court dressed in a manner
which he considered was disrespect-
ful to himself and the court. —It
is difficult to believe that Mr. Lonsdale
was in earnest when he decreed that no-
body should come into his presence unless
clothed in his “Sunday best.” A baker,
hot from the bakehouse, a miller, fresh
from the mill, is not a pleasant neighbor-
in a crowded court; still less so is a chim
ney-sweep; but courts of justice are for
all classes and all callings, and the well-
dressed and_ the fastidious must submit to-
an occasional dusting of their coats, or
offending of their noses, in return for the-
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advantages they derive from the existence
of tribunals which secure to them the' pos-
session of the good things with W){lch a
happier lot has blessed them. Certainly a

Judge travels out of his proper province |

when prescribing how suitors and witnesses
shall be clothed; and to refuse costs to a

" man because he wears a fhrty coat

is a stretch of power Whl-(;h m:;on:i
invite grave censure were i

utterly ludicrous. We trust Mr. I.Jonsdalg

will reconsider his hasty resolution, an

we are sure that no judge will follow his"

—_ Law Times.
exﬁtgxl-e‘thergand jury at the last Cor}<
quarter sessions had concluded their busi-
ness, it was discovered that t%xe boqk upon
which they had been swearing witnesses
was not a Testament, but a copy of ¢ Tho-
mas a Kempis,”” and the whole of the pro-
ceedings had to be recommenced.—Solici-

! A

107'2 S{::x::a WiLL.—The will of Mr. Kenneth
Macaulay, Q. C., formerly M.P. for Cam-
bridge, is contained in these few words:
—*4One thousand pounds to my brotl}er
Tom, all the residue to my dearest }mf.e
absolutely.—Kth. Macaulay.” The will is
without date, but was written by the testa-
tor on April 22 or 23, 1865. The testator
was cousin of the late Lord Macaulay,

TENURE OF LAND IN GREAT BRITAIN, — In

recent lecture in Manchester it was
zmted, that in 1770, there were 250,000
landlords who owned land, while now there
are less than 30,000, of whom nearly 9,000
arein Ireland. Five noblemen, the Earl of
Breadalbane, the Dukes of Argyle, Athol,
Sutherland and Buccleugh, own one-fourth
of .the land in Scotland. Twelve possess
one-half, and half of England belongs to
about one hundred and fifty persons. Thfa
income of the 30,000 land owners was esti-
mated at £150,000,000 per annum.

AN AMUSING AND SOMEWHAT UNCOMMON LAW-
surt has just been made known. Plaintiff,
M. David, a carpenter; Defendant, Charles
IV., reigning Prince of Monaco; bone of
contention, the paltry sum of 35f., claimed
by the carpenter for having repaired the
prince's saloon railway carriage, Fancy a

| been submitted to

monarch, regardless, Perhaps, of all coun-
sel and advice, incurring such tremendous
expense! Well, the Juge de Pyiz has con-
demned his Serene Highness to pay for it;
but, on the other hand, the king has for-
bidden his territory to the daring carpen-
ter. Evidently the only thing that the lat-
ter has to do is 4o have the principality
seized and sold by auction.—Law Times.
Lowp Brovemam has left for Cannes, in the
South of France. He is to travel at easy
stages, and prolonged over several days, so
33 not to fatigue him unduly. His Yearly
departure from Brougham Hall greatly dis-
tresses him. Lagt year, just before leaving,
he went through every apartment of the
old place, Weeping disconsolately, as if it
was his last farewell of 5 familiar scene.
DEePosirs 1v Bangs.—A case of some in-
terest to depositors in banks in France has
the Tribunal of Com-
merce. A merchant, named Ma.guet, open-
ed an account with the Sociéts Générale
pour Favoriser le Developement dyu Com.
merce et de I'Industrie. The book given
him—carnet the French call jt— showed that
he had made at different times deposits
amounting to 26,007 francs.
deposits entered bore the date of the 5th
of January, 1867, and was of 6,000 francs,
But the Bank alleged that it h

ad only re-
ceived 20,007 francs, and refuseq to ac-
knowledge itself liable for Tore. Its books,

it said, showed that g deposit of 6,000 francs
had been made on the 22nd of December,
1866, and that it formed part of the said
20,007 francs; but that no deposit of 6,000
had been made on the 5th of January, anq
that it was by error that the receipt of
such a sum on that date was recorded in
the carnet, and certified by the initials of
the cashier. The question, Consequently,
was, Whether the bank was to be bound by
its own entry in the carnet, or the customer
by that in the bank books. The court
ruled that it wag impossible to admit that,
in the relations whicp are now estah.
lished between banks anq depositors, the
latter can be exposed to discussions upon
deposits made by them personally, or by
other parties on thejr account, which have
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been regularly inscribed in the carnet,
which inscription is proof for the depositor
of the deposit having been made.” It ac-
cordingly condemned the bank to credit
M. Maguet with the 6,000 francs, and to
pay him interest thereon.

A Srtory oF THE FrencE Bar.—M. Paul
Girard, in a sketch of the eminent French
advocate, Maftre Emmanuel Arago, gives a
curious illustration of the license which the
members of the bar in that country occasion-
ally allow themselves on behalf of their clients.
The case in which M. Arago first made a
reputation was the trial of a young man
named Huber, and Mad’lle Laure Gouvelle,
for a plot against Louis Philippe. M. Arago,
in defending the former, exclaimed, ¢“Huber
is & man whom I esteem, whom I love, whom
I shall never forget, as I hope he will never
forget me—a man, a gentleman, whom I could
desire to be my own brother. Surely you will
give him back to me.”” At the close of this
singular peroration the impassioned counsel
fell upon his client’s neck and embraced him.
The jury, however, took their own view of the
case, and returned a verdict of guilty. When
the prisoner appeared to receive sentence,
M. Arago again hugged his client, while M.
Jules Favre, who defended Mad'lle Gouvelle,
flung himself into her arms and kissed her—
perhaps a more natural and pleasant proceed-
ing. “Infact,” ag M. Girard remarks, ¢¢ there
was a great deal of embracing in that case.”

—Lawyers often indulge in grim humor, as
an incident, related of a certain London bar-
rister, shows. On one occasion, being a can-
didate for an election, ke gave liberal orders
to all the tradesmen whose votes he hoped to
secure. This generous course involved him
in the ordering of a handsome coffin from a
flourishing undertaker who had a vote. After
the election, the coffin was, to the great dismay
of the family, sent home in & handsome hearse.
The servant refused to admit it, but the lawyer
himself, coming to the rescue, directed that
it should be placed under his bed for the pre-
sent; but to this proceeding his indignant
spouse would not consent. The servants of
the house also threatened to leave. So the
lawyer sent the obnoxious article to his office,
where it now lies, containing voluminous law

reports and other records of dead cases. Ifa
brother lawyer wishes to borrow a law book,
he is coolly referred to the coffin, and he gen-
erally remarks that it is ¢ no matter—he'lt
step into the next office.” In this way the
legal coffin proprietor preserves his law li-
brary intact.

~—During Abraham Lincoln’s practice of
his profession of the law, long before he was
thought of for President, he was attending the
Circuit Court which met at Bloomingdale,,
Illinois. The prosecuting attorney, a lawyer
by the name of Lamon, was a man of great
physical strength, and took particular plea-
sure in athletic sports, and was so fond of
wrestling that his power and experience ren-
dered him a formidable and generally success-
ful opponent. One pleasant day in the fall,
Lamon was wrestling near the court-house
with some one who had challenged him to a.
trial, and in the scuffle made a large rent in
the rear of his unmentionables. Before he
had time to make any change he was called
into court to take up a case. The evidence
was finished, and Lamon got up to address
the jury, and having on a somewhat short
coat, his misfortune was rather apparent.
One of the lawyers, for a joke, started a sub-
scription paper, which was passed from one
member of the bar to another as they sat by
a long table fronting the bench, to buy a pair
ot pantaloons for Lamon, “he being,” the
paper said, ¢“a poor but worthy young man.'
Several put down their names with some
ludicrous subscription, and finally the paper
was laid by some one in front of Mr. Lincoln,
on a plea that he was engaged in writing at
the time. He quietly glanced over the paper,
and immediately took up his pen and wrote
after his name, “I can contribute nothing fo
the end in view.”—Bench and Bar.

Hatton once uttered a, capital pun: ¢“In
a case concerning the limits of certain land,
the counsel on one side having remarked
with explanatory emphasis, ‘We lie on this
side, my lord;’ and the counsel on the
other side having interposed with equal ve-
hemence, ‘We lie on this side, my lord,’
the Lord Chancellor leaned backwards and
drily observed, ‘If you lie on both sides,
whom am I to believe ?"'—Jeaffreson.
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SUSPENSION FROM PRACTICE.
‘We have received from the Secretary Trea-
surer of the General Council of the Bar an
official notice of the suspension of Mr. Theo-
phile Gauthier from practice, for two years,
from the 5th October, 1867. The judgment
-of suspension not having been appealed from
:stands confirmed. The charge against Mr.
Gauthier was exceedingly grave, and the
Council of the Bar appear to have dealt le-
niently with the offender. The judgmentis
as follows:
¢ Having seen and considered the acte
.d accusation fyled in this cause, the 1st of
June, 1867, signed by the Syndic, and the
affidavit of Julie Bousquet referred to
therein, seen also the plea of defense of the
accused, the said Theophile Gauthier, hav-
ing also heard, seen and examined all other
the exhibits, papers and evidence of record ;
Having heard the accused by his Counsel,
Hugh McCoy, Esq., Advocate, and also J.
A. Perkins, Esq., Advocate, Counsel for the
said Julie Bousquet, upon the merits; Con-
sidering it proved that on or about the 14th
of December, 1866, at Montreal, the accused
©obtained from said Julie Bousquet, in consi-
«deration of thereceipt mentioned in the said
acte d accusation, said receipt purporting
to be signed by “Lesage & Jette,”” her note
for $218, of record, under pretence by said
Theophile Gauthier, of settling the cause
No. 766, Ludger Ayotte, Plaintiff, against
Dame Julie Bousquet et Vir., the signature
“Lesage & Jette, Avts. du Demandeur,”
to which said receipt was counterfeit and
'was not written or authorized to be written
by said Lesage and Jette or either of them ;
Considering that said receipt is proved to be
in the handwriting of the accused and to
have been by him delivered to said Julie
Bousquet, that he is responsible for said
signature to said receipt; Considering- that
the charge against the accused has been
proved, said charge involving an offense
affecting and derogatory to the honor and
-dignity of the profession or Bar. The Coun.
«il so represented and acting upon vote,
vivd voce, as prescribed by law, do unanim-
.ously find him, the accused, the said Theo-

~

phileGauthier of Montreal, Advocate, guilty,
to wit, of the offense and misconduct so
charged against him in this cause or prose-
cution, and in consequence, do deprive him
for the term of two years, from the date
hereof, of the right of voting at, and even
of the right to assist at the meetings of the
Section of the Bar of the District of Mont-
real, and do further adjudge and sentence
him, the said Theophile Gauthier, to be sus-
Pended from his functions as a member of
the Bar, Advocate, Barrister, Attorney, Soli-
citor, and Proctor, for the term’of two years
from the date hereof, and do condemn him
to pay costs to said Julie Bousquet, said
costs taxed at four pounds sixteen shillings,
distraits to J. A. Perkins, Esq.

(Signed) Robt. Mackay, Rouer Roy, A.
A. Dorion, F.Cassidy, A. Cross,
A. Robertson, J. O. Joseph.

Curtous Ancient TENURES: — THE Late
SHERIFFS OF LONDON AND MIDDLESEX.—Dyr.
ing the afternoon of Thursday, the 31s uls,
the usual formalities were gone through at
the Queen’s Remembrancer’s Office, Chan-
cery-lane, with respect to the representation
of the warrant for the appearance of the late
sheriffs to account, and as to rent services
due to the Crown by the Corporation of
London. The Secondary, the City-Solicitor,
and the late sworn. under-sheriff (Mr. Cross-
ley) attended, and the usual warrants being
put in and read by the secondary, the
Queen’s Remembrancer ordered them to be
filed and recorded. Proclamation was then
made :—*‘Tenants and occupiers of a piece
of waste ground called the ‘Moors,” in the.
County of Salop, come forth and do your
service.” Upon which the City-Solicitor cut
one fagot with a hatchet and another with
a billhook. Another proclamation was then
made, viz:—¢Tenants and occupiers of a
certain tenement called the ¢ Forge,” in
the parish of St. Clement Danes, in the
County of Middlesex, come forth and do
your service.” Upon which the City Soli-
citor counted six horse-shoes and sixty-one
nails, and the Queen’s Remembrancer hav-
ing said ¢Good number,’ the proceedings
terminated.—Law Journal.



