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PREFACE.

The compilers of these Notes of Practice Cases have aimed
at supplying the profession with a useful supplement to the
annotated editions of the Ontario Judicature Act. They
have endeavoured to note uader the various sections and rules
such English and Canadian decisions and dicta, reported
between the periods of June 1, 1881, and July 1, 1883, as
illustrate in any way the Ontario Judicature Act and Orders.
For this purpose they have endeavoured to make a thorough
search through all the various English and Canadian
Reports, and it will be found that over four hundred. and
fifty of such decisions and dicta have been noted. A note
is also added under each section and rule referring to any
corresponding English section or rule, including the new
Euglish Rules of 1883 ; and at the end will be found two
Appendices — one containing . the Supplemental Ontario
Rules of Court up to date, and the other a double table
shewing the correspondence hetween our present Ontario
Rules and the new English Rules of 1883, while a table of
cases completes the work.

Tu spite of doubtless many imperfections, it is neverthe-

less hoped that the profession will find that they possess in




{ PREFACE.

this little book ‘a useful pade mecum. Should it meet with
a favourable reception the compilers hope to make it only
the first of a periodical (series, which, with the aid of the

current English decisions published every foipnight in the

\ o |
decisions published®n both the Caxapa L

and the Caxapian Law Times, will make| it easy for

W JOURNAL

Cavapa Law JournNan, and of the vnrnLnt Canadian

practitioners to lay their hand on all the |most recent

cases on points of practice.

A. H. HK. Lgrrovy.
R. S. CAsskeLs.
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NOTES OF PRACTICE CASES.

]

NOTES OF DECISIONS AND DICTA, ENGLISH AND
CANADIAN, ILLUSTRATIVE OF THE ONTARIO
JUDICATURE ACT AND ORDERS, SUBSE-
QUENT TO THE ANNOTATED EDITIONS
OF THE SAID ACT, UP TO
JULY 1, 1883.

Sec. 6.
Cf Imp. Jud. Act, 1873, sec. 11.

See Re North York Election Case, under sec. 87.
Sec. 9.
Cf Imp. Jud. Act, 1873, sec. 16.
Clarbrough v. Toothill, 50 L. J. Ch. 743, 18 C. L. J. 101.

Where an Act passed before the Judicature Act, and referring in
terms to common law actions only, empowered a Judge by rule or
order to command the attendance of witnesses, and production of
documents, at arbitrations holden under that Act, Jessel, M. R., held

it was clear that such an order might now be made in the Chancery
Division.

Cooper v. Vesey, 51 L. J. Ch. 149, 18 C. L. J. 160.

Where a person, fraudulently personating a deceased testator, had
forged instruments purporting to be legal mortgages of property of
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the said testator in favour of mortgagees, without notice, Kay, J.,
held that in an action brought for the purpose of obtaining a declara-
tion that the mortgages were void against the persons claiming
under the will, and to have the title deeds delivered up, he was
bound by the above section to order the title deeds to be given up
by the mortgagees, and could not leave the plaintiffs to their legal
remedy as to the deeds.

See Regina v. O’ Rourke, under sec. 52,
Re North York Election C'ase, under sec. 87.

Sec. 10.
Of. Imp. Jud. Act, 1873, sec. 22
See Regina v. O’ Rowrke, under sec. 52,
Re North York Election Case, under sec. 87.

Sec. 11, sub-sec. 2.
|
'Cf. Imp. Jud. Act, 1873, sec. 22.
Elliot v. Capell, 9 O. P. R. 35.

An affidavit entitled in the Queen’s Bench, and sworn before the
Judicature Act came into force, may be the foundation of an order
in the Queen’s Bench Division.

See Re Cameron, Infants, under Rule 424.

Sec. 12.
Cf. Imp. Jud. Act, 1873, sec. 22.
Peck v. Peck, 9 O. P. R. 299.

General Order Chancery 489 is still in force, and an application for
interim alimony cannot therefore be made until the statement of
defence is filed, or the time for filing it has expired.
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See Ewxchange Bank v. Stinson, under Rule 127,
Campan v. Lucas, under Rule 4.
Beaver v. Boardman, under sec, 52,

London and Canadian Loan Co. v. Merritt, under Rule
339.

Dobson v. Marshall, under Rule 34,
Bucke v. Murray, under Rule 255,

Ren v. Anthony, under Rule 36,

Sec. 14
Cf Imp. Jud. Act, 1873, sec. 19.
Harmon v. Parke, 29 W. R. 750, 17 C. L. J. 389,

An appeal lies to the Court of Appeal from an order of the Common

Pleas Division upon an interlocutory matter arising out of a municipal
election petition.

See Queen v. Savin, under sec. 33.

Sec. 15.
Of Imp. Jud. Act, 1873, sec. 19.

See Queen v. Savin, under sec. 33.

Freed v. Orr, 9 O. P. R. 181.

It i# not now necessary to make the certificate of judgment of the
Court of Appeal an order of the High Court of Justice.
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National Ins. Co. v. Egleson, ¥ O. P. R. 203 (n).

) The proper practice in the Chancery Division is to make the
certificate of the judgment of the Court of Appeal an order of that
Division.

Lowson v, Canada Farmers' Ins. Co., 9 O. P, R. 185.

Execution issued out of the Chancery Division upon a certificate
of the Court of Appeal is irregular, as the certificate has not been
made an order of the Court below,

Over-ruled by the Court of Appeal 29th June, 1883, and held not
necessary to make certificate an order of Court.
See also Norvall v. Canada Southern R. W. Co., 18 C. L. J.

98, 281, 9 O. P. R. 339.

Sec. 16, sub-sec. 2.

[dentical with Imp. Jud. Act, 1873, sec. 24, sub-sec. 1.
G'ibbs v. Gould, 30 W. R. 407, 46 L. T. N. 8. 135.

Action for damages for fraudulent misrepresentations : defence of
the Statute of Limitations : replication that plaintiff did not discover
and bad not reasonable means of discovering the fraud within six
years before the commencement of the action, held good. And held
further, that same relief must be given as ought to have been given
by the Court of Chancery, and that the jurisdiction was not limited
to cases which, before the Act, would have been solely cognizable in
a Court of Law.

Aftirmed on appeal, 30 W, R. 591, 46 L. T.

Adamson v. Adamson, T A. R. 592.

Per Burton, J. A.—The owner of an equitable estate cannot, not-
withstanding the Judicature Act, proceed against a tregpasser in his
own name. He is still bound to sue in the name of hi§ trustee.




NOTES OF PRACTICE CASES. 5

Parties are not now entitled to enforce any remedy which they
could have enforced in neither a Court of Law nor a Court of Equity
before the Act. (a)

Heenan v. Heenan, 3 C. L. T. 162.

A plaintiff equitably entitled to the possession of land can, since
the Judicature Act, maintain an action for the recovery thereof.

Sec. 16, sub-sec. 2.
Identical with Imp. Jud. Aect, 1873, sec. 24, sub-sec. 3.
See Schneider v. Batt, under Rule 111.
Mudge v. Adams, 50 L. J. P. D. 49, 17 C. L. J. 369.

The plaintiff, as executor, propounded the will of the defendant's
wife. The statement of claim alleged that the deceased had duly
executed the will while living apart from her husband, after obtaining
a protection order, and being possessed of separate estate. The
statement of defence alleged that the protection order had been
obtained fraudulently, and ought to be set aside, and claimed as
counter-relief that the protection order might be set aside, the will
pronounced against, and administration granted to the defendant.
The plaintiff demurred on the ground that it was not alleged that
the protection order had been revoked, and that it was not competent
to the defendant in this progeeding to assail its validity. Held, the
counter-claim was good, and an application to discharge the protec-
tion order could be entertained in a probate action. Per Sir J.
Hannen.—*‘The present case, in my opinion, comes exactly within
those terms” (sc. of the above section). “‘If this defendant had
instituted a suit or proceeding for the purpose of setting aside this
protection order, the action would have been against this same
plaintiff as claiming under the alleged will of the wife ; and this
section says that what might have been asserted in that suit may be
asserted by way of counter-claim in answer to the action of the
plaintiff against the defendant.”

'(u) See Britain v. Forrester, L. R. 11 Q.
L.

D. 123 ; also North
London R. CoPv. Great Northern R. Co., 1

Q. B. D. 35.

B.
R. 1
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Bowyear v. Pawson, 29 W. R. 664.

If A. is entitled to be paid a sum of money by B., the latter cannot
set-off his share of a debt, whether legal or equitable, which A. owes
to him and another, or others.

See Barber v. Blaiberg, under Rule 107.
Toke v. Andrews, under Rule 152.
MeGowan v, Middleton, under Rule 170.
Beddall v. Maitland, under Rule 127.
Exchange Bank v. Stinson, under Rule 127.
Dockgtader v. Phipps, under Rule 164,
Canadian Securities Co. v. Irentice, under Rule 164,

Township of Dundas v. Gilmour, under Rule 112.

Sec. 16, sub-sec. 6,

Identical with Imp. Jud. Act, 1873, sec. 24, sub-sec. 3.

Hart v. Hart, 45 1. T.N. S. 13, 17 C. L. J. 413.

Where in an arrangement for a compromise and the execution of a
deed of separation, entered into between the parties during the trial
of a divorce suit, it was agreed, amongst other things, that the
petition and answer should be dismissed, and also that ‘““in case of

difference in working out these terms, matter to be referred to Mr.
W. and Dr. D.”

Held, (1) there was nothing in the above section of the Judicature
Act to prevent the Court granting specific performance, (2) the

clause as to reference to arbitration did not oust the jurisdiction of
the Court.
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Mortonv. Palmer, L. R. 9 Q7 B. D. 89, 51 L. J. Q. B. 307,
\ 30 W. R. 951, 46 L. T. N. 8. 28.

The Co&(t of Appeal had ordered the plaintiff to pay the costs of
certain in&;rlocutory proceedings. On a motion for stay of pro-
ceedings in\the action until payment, it was held that there is no

rule of practjce by which a plaintiff, ordered to pay costs in the
course of an Action, and not paying them, is liable to have his action
stayed until they are paid.

\

\ Sec. 16, sub-sec. 8.
Identical with \lmp. Jud. Act, 1873, sec. 24, sub-sec. 7.
Salt v. Coopey, 50 L. J. Ch. 529, 17 C. L. J. 366.

Held, after final judgment in an action, a receiver may be appointed
(although the writ cont§ins no claim for a receiver) without the issue
of any fresh writ, so lonlg as the judgment remains unsatisfied, the
\ action being in such a case ‘‘a cause or matter pending” within the
meaning of the above section, and Imp. O. 42 (Ont. O. 38, Rules
339-361,) does not at all affect the question.

Thompson v. South FEagtern R. W. Co.—South Eastern
R. W. Co. v. Thompson, L. R. 9 Q. B. D. 320, 30
W. R. 537, 46 L. T. N. 8. 513, 18 C, L. J. 362,

Where two parties bring cross-actions against one another, arising
out of\the same matter, and it is desirable to consolidate them, the
proper \criterion for determining which party ought to be made
plaintiff ‘and which defendant, and whose claim ought to be converted
into a counter-claim, is not the largeness of the claim in the one case
as compared with the other, neither is it priority of one party over
the other in'respect to the threatening or commencement of litigation,
but the action brought against the party on whom the burden of
proof lies ought to be stayed, and the action brought by him ought
to be allowed to proceed, the other party to the litigation being
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allowed to raise by defence, set-off, and counter-claim all questions
intended to be raised by him in the action which is stayed. At the
same time this must not be considered a hard and fast rule, but the
Court must use its discretion under the circumstances of each case.

See McGowan v. Middleton, under Rule 170.
Gathercole v. Smith, under Rule 127.

Toke v. Andrews, under Rule 152,

Sec. 17, sub-sec. 2.
Cf. Imp. Jud. Act, 1873, sec. 25, sub-sec. 2.
Cook v. Grant, 32 C, P. 511,

An express trust need not be evidenced by writing, and the Sta-
tute of Limitations is now no bar.

Sec. 17, sub-sec. 8.
Identical with Imp. Jud. Act, 1875, sec. 25, sub-sec. 8.
Robinson v. Pickering, 50 L. J. Ch, 527, 17 C. L. J. 342.

The Court will not, in an action by a creditor who has dealt with
a married woman on the faith of her separate estate, grant an
injunction to restrain her from parting with that estate until the
creditor has established his right by obtaining judgment. Per
Jessel, M, R.—*‘ According to well established principle and settled
law, creditors of a married woman who have obtained no judgment
cannot interfere with her right to deal with her separate property.”

In re The Cambrian Mining Co., 29 W. R. 881.

A man who is mortgagee of the property of, and a shareholder in,
a company, and has filed a petition asking for the winding up of the
company, will, to avoid inconvenience and injustice, be restrained
from exercising his power of sale under the mortgage until the
hearing of the petition.

e
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Quartz Hill Gold Mining Co. v. Beall, 30 W. R. 583,
46 L. T. N. 8. 746.

Since the Judicature Act, 1873, thé Chancery Division has juris-
diction, even upon an interlocutory application, to restrain by
injunction the publication of a libel.

Berry v. Keen, 51 L. J. Ch. 912,

The Court has power to appoint a recciver where the title to
property is disputed.

Gwathkwn v. Bird, 52 L. J. Q. B. 263.

The Court has power to order the appointment of a receiver
whenever it is just and convenient to do so.

In an action for recovery of land brought by a landlord against his
tenant under a proviso for re-entry for breach of covenant in his
lease, a receiver of the rents and profits of the lands pending the
trial of the action, was appointed on the plaintiff’s application.

The North London R. W. Co. v. The Great Northern R. W. ('o.,
52 L.J. Q. B. 380, 31 W. R. 490, W. N. 1883, p. 33,
* 48 I»T. N.S. 695.

This section has not enlarged the jurisdiction of the High Court
in the matter of issuing injunctions ; ‘and consequently the High
Court has no jurisdiction to issue an injunction in a case where,
before the Judicature Act, no Court would have had the power to
interfere by injunction or otherwise.

Board of Education of Napanee v. The Municipal Corpora-
tion of Napanee, 1 C L. T. 699, 17 C. L. J. 452.

Under R. 8. O. ch. 40, sec. 86, ch. 49, sec. 21, and ch. 52, secs. 4,
et seq., the Court of Chancery could exercise the powers of a Court

of Law in any proceeding, and the powers of the Common Law
2
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Courts to grant mandamus upon motion not being by the latter
Act restricted, the £6urt of Chancery might also have granted a
mandamus upon #notion ; and under the Judicature Act, nothing
appearing to restfict the jurisdiction, the Chancery Division of the
High Court of Jfistice has the same jurisdiction.

/

< Sec. 17, sub-sec. 9.

Identical with Imp. Jud. Act 1873, sec. 25, sub-sec. 10.

Re Murdoch, 9 O. P. R. 132,

The discretion of the Cqurt in’matters relating to the custody of
children considered. '

Sec. 17, sub-sec. 10.

ldentical with Imp. Jud. Act 1873, sec. 25, sub-sec. 11.
Walsh v. Lonsdale, 52 L. J. Ch. 2, 31 W. R. 109.

Since the Judicature Acts, where possession has been given under
an agreement for a lease, there are no longer two estates as formerly
~—one at common law, a tenancy from year to year, and the other in
equity, an estate under the agreement. The tenant now holds under
the lease to be granted in pursuance of the contract on the same
terms as if the ieasc had been granted, e.g., he is subject to the
same right of distress to which he would have been subject had a
lease been granted.

See Friendly v. Carter, uuder Rule 255.

See. 20.
See Appendix A.
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Sec. 28.
Cf. Imp. Jud. Aect, 1876, sec. 17.
Benschor v. Coley, 52 L. J. Q. B. 398.

Upon the trial of an action at Nisi Prius the Judge may, if he
think fit, at or after the trial, leave any party to move a Divisional
Court for judgment, notwithstanding this section.

Per Curiam.—We are of opinion that a Divisional Court has still
jurisdiction to entertain a motion for judgment. The words, ‘““so
far as is practicable and convenient,” have been frequently inter-
preted as authorizing a Judge to reserve such a motion for the deter-
mination of a Divisional Court.

Sec. 32
Cf. Tmp. Jud. Act, 1873, sec. 49.
Normaniv, Strains, 45 L. T. N. 8. 191, k7 C. L. J. 435.

The Court will not confirm an arrangement which has been entered
into between the parties, prior to the issuing of the writ, especially
where the rights of infants are concerned. No action is pending
uatil the writ has been issued, and the Court is not furnished with
any materials upon which to form a judgment as to the wisdom and
forethought of a compromise.

In re Milton, /h'll(/jb/‘(l, dec., W. N., 1883, p- 112

The order of a Master that a solicitor who appeared for an appli
cant at Chambers should personally pay the costs of the application,
having been affirmed by an order of a Judge in Chambers, without
lcave to appeal, the solicitor gave notice of motion on appeal.

Held, that the order came within this section, and that the appeal
could not be heard.
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Farrow v. Austin, L. R. 18 Ch. D. 58, 45 L. T. N. §, 2
30 W. R. 50, 17 C. L. J. 454.

This was a suit for administration of the trusts of a will. An
order was made refusing the plaintiff, a married woman, who was a
residuary legatee, and an executrix under the will, any costs of suit,
and ordering the next friend to pay the costs of taking an account
of what, if anything, was due from an executor on an account
current between him and the testator.

The plaintiff appealed.

Held, that as the plaintiff had a primd facie right to costs out of
the estate, which right is expressly reserved by Rule 428, and can
only be defeated by shewing some special grounds, her costs did not
come within the description of costs which are in the discretion of
the (fom;t.

W

Dicks v. Yates, 44 L. T. N. 8.°660, 17 C. L. J. 393.

In an action for infringement of alleged copyright in the title of a
novel, the defendant before trial discontinued the use of the title.
At the trial the Judge held that the plaintiff had established his
claim to copyright, and that the defendant had invaded it, but he
made no order except that the defendant should pay the costs of
the action.

Held, that this was not an ‘‘ order as to costs only,” and that the
defendant could appeal.

Harpham v. Shacklock, 1. R. 19 Ch. D. 215, 45 L. T. N. §,
569, 18 C. L. J. 160.

This was a suit to settle priorities between incumbrancers. In the |
Court below Malins, V. C., after settling the priorities, ordered B.,
one of the defendants, to pay the costs of the plaintiff and of his
co-defendant. B. appealed from the decision as to priorities, but the
decision was affirmed. B. then asked the Court to vary the order
as to costs, as being without precedent in a priority suit, where no
misconduct was alleged.
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Lhe Court held that although the disposition of the costs was
unusual, yet it was discretionary, and that if they were to vary an
order of the Court below as to costs when an appeal on the merits
failed, they would practically be allowing an appeal for costs only,
and appeals would be brought nominally on the merits, but really
only for the purpose of varying orders as to costs.

Johnstone v. Cox, 30 W. R, 114, 45 L. T. N. 8. 657.

The respective rights of incumbrancers on a fund having been
determined in an action brought by one of them, the Court below
directed that the costs of all parties should be paid first out of the
fund, and that the residue should go to the incumbrancers in order of
their priorities. It was found that the fund would be insufficient,
after payment of such costs, to satisfy in full K., the incumbrancer,
who had been declared entitled to priority.

Held, that an appeal by him was not an appeal as to costs anly,
and might be brought without special leave.

Hartmont v. /"rm/"/', {15 L. T. N. S. 429, 30 W. R. 129,
18 C. L. J. 57.

No appeal lies from a Judge’s order dealing with the costs of an

interpleader issue, made as between the parties.

Rule 2 is not inconsistent with this section, and at apy rate does
not over-ride it.

§

See Hornby v. Cardwell, under Rule 108.

Twrner v. Hancock, under Rule 428.

May v. Thompson, W. N., 1882, p. 53.

A defendant to an action which has been dismissed without costs,
if he wishes to obtain leave from the Court to appeal on the question
of costs, should apply at the time when the action is so dismissed ;
and such leave will not be given on an application by the defendans
for that purpose after the plaintiff has given notice of, and set down,
an appeal from the dismissal of his action.
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I'n re Cooper—Cooper v. Vesey, 51 L. J. Ch, 862, 30 W. R.
648. W. N., 1882, p. 65, 47 L. T. N. 8. 89.

Where mortgagees were ordered to pay the costs of the plaintiffs ~
in an action for the delivery up of the mortgages and title deeds, and
also the costs of some other beneficiaries who had been made parties,
it was held that the plaintiffs, under Rule 95, sufficiently represented
the beneficiaries, and that they were therefore improperly made
parties, and that the order as to their costs might be appealed
against, and should be discharged.

Perkins v. Beregford, 47 L. T. N. 8. 515.

There is no appeal, without leave, to a Divisional Court from the
refusal of a Judge at Chambers to deprive the plaintiff of his costs
under Rule 157. 1t is an appeal as to costs only, left to the discre-
tion of the Judge within the meaning of this section.

Mitchell v. The Darley Main Colliery Co., L. R. 10 Q. B. D.
457, 52 L. J. Q. B. 394, 31 W. R. 549.

A Judge at Chambers, on the application of the plaintiff for an
order to inspect the defendants’ property, made/an order that the
plaintiff should have the inspection asked for, but that he should
pay the costs of the inspection.

Held, on appeal by the plaintiff against the terms so imposed, that
the costs so dealt with were costs incident to a proceeding in the
High Court, which were by law left to the discretion of the Judge,
and that consequently this was an appeal as to costs only, and could
not be entertained.

The costs of an adminiftration matter will not be directed to be
paid out of the estate, unless the proceedings have been taken with
some show of reason, or with a proper foundation for the benefit of
the estate, or have resulted in such benefit.

Re Wood/mll—ifrbutt v. Hewson, 2 O. R. 456,

The question of a residuary legatee’s costs is an appealable matter.
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See In re Galerno and Rochester, and Grant v. McAlpine,

under sec. 37.

McTiernan v. Frazer, under sec. 37.

Sec. 33.
Cf. Imp. Jud. Act, 1873, sec. 45.

Queen v. Savin, 29 W. R. 638, 17 C. L. J. 478.

No leave is necessary to appeal from a decision of the Queen'’s
Bench Division upon a special case stated by Quarter Sessions, where
the Court is exercising its original common law jurisdiction.

Bee In re Galerno and Rochester, and Grant v. McAlpine,
under sec. 37.

McTiernan v. Frazer, under sec. 37.

O’ Donohoe v. Whitty, 18 C. L. J. 426.

Bills of costs amounting to $250 were reduced on taxation to $187.

Held, that the matter in controversy did not exceed $200, as no
greater sum than $187 could be recovered from the plaintiff, and his
application for leave to appeal was dismissed.

On appeal, 2 O. R. 424. Held, where the construction of a statute

is involved in a judgment sought to be appealed from, leave to appeal
should be granted, although the amount involved be less than $200.

‘oley v. Canada Permanent Loan and Savings Co., 18
C. L. J. 444,

Leave to appeal was granted, on payment of costs, where a copy
of the judgment desired to be appealed from could not be obtained
in time to enable the solicitor to consult either the client or counsel
as to the advisability of appealing before the time for setting down
expired.

See Rumohr v. Marz, under Rule 522,
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Sec. 34.

See In re Galerno and Rochester, and Grant v, MeAlpine,

under sec. 37.
McTiernan v. Frazer, under sec. 37.

0’ Donohoe v. Whitty, under sec. 33.

Beaty v. Bryce, 18 C. L. J. 443.

Where the amount involved in an interpleader issue was under
$500, it was held that even if it was the fact, as alleged, that the
decision of the Divisional Court desired to be appealed from affected
the right to other property amounting to $2,000, it would not be a
sufficient ground for granting leave to appeal.

Sec. 35.
Cf. Imp. Jud. Act, 1875, sec. 12.

Shubrook v. Tufnéll, L. R. 9 Q. B. D, 621, 30 W, R. 740,
46 L. T. N. 8. 749.

An arbitrator, to whom an action had been referred, stated a case
for the opinion of the Court, asking whether on the facts stated, the
plaintiff had a cause of action ; if the Court was of opinion in the
. affirmative the case was to go back to the arbitrator ; but if the
Court was of opinion in the negative, judgment was to be entered
for the defendant with costs. A Divisional Court answered the
question in the affirmative.

Held, on appeal, that the opinion of the Court was a judicial act
from which an appeal would lie.

Held, also, that the appeal must be treated as an appeal from a
final and not as from an interlocyfory order. Collins v. Vestry of
Paddington, 28 W. R. 588, L. R. 5 Q. B. D. 368, explained.
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Bee In re Galerno and Corporation of the Township of
Rochester, and Grant v. McAlpine, under sec. 37.

McTiernan v. k’razer, under sec. 37.

Sec. 36.
CE Imp. Jud. Act, 1873, sec. 50.

Holloway v. Cheston, L. R. 19 Ch. D. 516, 51 L. J. Ch. 308,
30 W. R. 120. 18 C. L. J. 218,

Defendants obtained upon summons a certain order from a Judge
in Chambers. Plaintiffs thereupon served the defendants with a
notice of motion for a certificate from his Lordship that he did not
desire to have the summons reheard, so as to enable the plaintiffs to
go direct to the Court of Appeal; or in the alternative that the
order might be discharged.

Held, that the proper practice was to adjourn summonses into
Uourt for argument or judgment in cases in which an appeal was
desired. Where there was no such adjournment the proper course
was to move to set aside the order made in Chambers, so that the
Judge might have the opportunity of delivering a judgment which
would enable the Court of Appeal to understand the reasons for his
deoision (b).

In re Butler's Wharf Co.—Anderson v. Butler's Wharf Co.,
L. R. 21 Ch, D. 131, 51 L. J. Ch. 694, 30 W. R. 723,
W. N,, 1882, p. 87.

Held, that where a party is desirous of appealing from an order
made by a Judge in Chambers on a summons which bas not been
adjourned into Court, it is not in general proper for such party to
move in Court on notice to discharge the order or for a certificate
that the Judge does not desire it to be reheard. Application should
be made in Chambers to the Judge to adjourn the summons into
Court. Holloway v. Cheston, not followed.

(b) See Brown v. Collins, W. N. 83, p. 385.
3
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See Connecticut Mutual Life Ins. Co. v. Moore, under

Rule 307.

h "

In~ve Galerno and Corporation of the Township of

Rochester, and Grant v. McAlpine, under sec. 37.

McTiernan v. Frazer, under sec. 37.

Sec. 37.
Cf. Tmp. Jud. Act, 1873. secs. 18, 19, 50.

Marsden v. Lancashire and Yorkshire R. W. Co., L. T R.
Q. B. D. 641, 18 C. L. J. 100.

Where at the trial of an action the Judge gave judgment for the
plaintiff without costs, and the plaintiff afterwards applied to the
High Court to have this varied, held, under Imp. Jud. Act, 1873,
secs. 18 and 19 (which are not, however, identical with this section),
that the Hiéf) Court had no jurisdiction to entertain an appeal from
a final judgment, and the application of the plaintiffs ought to have
been made to the Court of Appeal in the first instance.

Crawcour v. Salter, 30 W. R. 329.

Leave will not be given to a person to appeal from an order made
in an action to which he 18 not a party, unless his interest is such
that he might have been made a party by service.

Jarmain v. Chatterton, 30 W. R. 461.

An appeal will lie from a Judge of first instance, when he has
refused to compgnit for disobedience of an order, because, upon the
construction which he puts upon the order in question, or upon the
view which he takes of the person proceeded against, there has been
no contempt,
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Debenham v. Wardroper, 48 L. T. N. 8. 235.

A refusal by a Judge at Chambers to make an order to commit a
defendant to prison for default of payment of a judgment debt is a
matter subject to appeal.

In re Galerno and The Corporation of the Township of
Rochester, and Grant v. McAlpine, 46 U. C. R. 379.

Appeal from single Court Judge.

Where before the Judicature Act a Judge in single Court had
decided applications to quash a by-law, and to set off judgments :
Held, that under the Act there could be no appeal to the Divisional
Court but only to the Court of Appeal, and the fact that the decisions
appealed from were given before the Act came into force makes no
difference.

Hacearty, C. J.—The Judge in each of these cases sat with all the
powers of the Court, and except by express words the Divisional
Court cannot review his judgment.

Where the verdict is that of a Judge, without a jury, it seems to
fall under this section.

McTiernan v. Frazer, 9 O. P. R. 246, 18 C. L. J. 341.

A Divisional Court has no jurisdiction to entertain an appeal from
an order of a Judge, made in Court on motion, except by consent.

Sec. 38.

Becket v. Atwood, 29 W. R. 796, 44 I.. T. N, 8. 660, 50
L. J. Ch. 687, 17 C. L. J. 390.

Une of two plaintiffs may appeal, although his co-plaintiff may
refuse to join in the appeal. The co-plaintiff should be made a
respondent, and in England might apply for security for costs under
Imp. O. 58, r. 15. CIL R. 8. O. ch. 38, sec. 26.
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In re Jaques, 30 W, R. 304.

Where some of the parties affected by an order lived in America,
an extension of time for appealing was granted, but only on payment
of costs. -

In re The Padstow Total Loss and (Collision Assuramce
Association, 51 L. J. Ch. 344, W. N., 1882, p. 1, 45 k.
T. N. S. 774.

If a Court, acting in assumed exercise of a jurisdiction belonging
to it, makes an order which, under the particular circumstances of
the case, is beyond that jurisdiction, the order must, until it be dis-
chiarged, be treated as a subsisting order, and can only be discharged
upon an appeal.

An appeal against such an order was, however, allowed more than
a year after the order was made, the appellant having applied for

leave to appeal as soon as he became aware of the existence of the
order.

Curtis v. Sheffield, L. R. 21 Ch. D. 1, 51 L. J. Ch. 535,
30 W. R. 581, 46 L. T. N. 8. 177.
According to the modern practice of the Court an appeal after

time will not be allowed unless the respondent has done something
to create an equity against him.

Goddard v. Jeffreys, 46 L. T. N. 8. 904.

Where an appellant is unsuccessful on an appeal upon a point not
adjudicated upon in the Court below, the general rule is that he will
not be allowed his costs.

In re New Callao, L. R, 22 Ch. D. 484, W. N., 1882, p.
172,48 L. T. N. 8. 251, 52 L. J. Ch. 283, 31 W. R.
185, 19 C. L. J. 207.

A petition for winding up a company having been dismissed, the
petitioner’s solicitors wrote a letter to the company’s solicitor urging
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him to get the order drawn up, adding ‘‘as we dre advifed and
intend to give notice of appeal.” No formal notice of appeal was
given till the time allowed had elapsed, when the petitioner gave a
supplemental notice of appeal.

* Held, that the letter could not be treated as an informal notice of
appeal, and therefore the appeal was too late.

Kettlewell v. Watson, W. N., 1883, p. 102.

' The solicitors in the action were changed, and notice of appeal
was given hy the agents of the new solicitors before an order
changing solicitors was taken out. It was objected that the notice
of appeul was invalid, and leave to-appeal after the time was applied
for.

Held, that the notice of appeal, though inaccurate, was effectual.
No order was made except that the applicant should pay the costs.

Watson v. Cave, 50 L. J. Ch. 561, 29 W. R. 768, 44
L. T. N. 8. 40, 17 C. L. J. 366.

An appellant wrote a letter proposing to withdraw his appeal, and
asking the respondent’s consent to such withdrawal, which was
granted. Two days afterwards he gave notice of his intention to
proceed with the appeal, on the ground that he had before been
under a misapprehension as to a material matter of fact, which
misapprehension had now been removed.

Held, that the withdrawal could not be rescinded, and that the
appeal could not be heard.

McClaren v. Caldwell, 17 C. L. J. 388.

Money was paid into Court as security for costs on certain appeals
in the suit, and as security for costs on appeal from decree, and all
the appeals were allowed.

Held, that the moneys should be paid out, notwithstanding an
appeal to the Supreme Court was pending.
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Hughes v. Hughes, 19 C. L. J. 10.

Where the appellant gave notice of discontinuance, and the
respondent therenpon, without taking out any order dismissing the
appeal, proceeded and taxed his costs, and then applied for, and
obtained an order for the delivery out of the appeal bond for suit.

Held, that the order for the delivery out of the bond was regular

Semble, also, that no order for the payment of the respondent’s
costs was necessary as a condition prece.ent to sning on the bond.

Re Laws, Laws v. Laws, 9 O. P. R. 72.

By the oversight of a clerk of the appellant’s solicitor, the notice of
appeal was not given to the Registrar of the Court appealed from, but
it was duly served on the respondent, who had not been prejudiced.

Boyd, C., allowed the notice to be filed within four days, upon
payment of costs.

Workman v. Robb, 9 O. P. R. 169.

Held, that this section did not affect the plaintiff’s right under
R. 8. O. ch. 38, sec. 46, to appeal within a year from the wnaking of
the decree, which had been pronounced before the O. J. A. came
into force.

International Bridge Co. v. Canada Southern R. W. Co.,
9 O. P. R. 250.

The condition of an appeal bond must be based upon the language
in R. 8. O. ch. 38, sec. 27, sub-sec. 4.

Grand Trunk R. W. Co. v. Ontario and Quebec R. W. Co.,
19 C. L. J. 115.

Proceedings can be stayed only on security being given, both for
the costs in the Court of Appeal and those in the Court below.

Orders to stay execution pending an appeal should not be made
ex parle.

Such orders may be appealed to a Judge in Chambers without first
moving before the Master in Chambers to rescind them,
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Hamilton v. Tweed, 19 C. L. J. 115.
Orders extending the time for appealing should not be made ex parte.

Allan v. McTavish, 19 C. L. J. 111, 3 C. L. T, 196.

A decision was given in 1878 and acquiesced in, until the Court of
Appeal in England, in a like case, expressed a contrary opinion.

Held, following Craig v. Phillips, L. R. 7 Ch. D. 249, not a suffi-
cient ground to entitle to leave to appeal to the Supreme Court.

Lawmsden v. Davis, 19 C. L. J. 234.

Where, in consequence of the insolvency of one of the sureties in
a bond given by the appellant, on appealing to the Court of Appeal,
it is considered advisable to obtain further or better security, the
application for that purpose should be to the Court appealed from.

Miller v. Brown, 19 C. L. J. 233.

The facts of the defendant being resident in England, and that by
the judgment in question further directions are reserved, and that
in making up an account by a mortgagee in possession unexpected
difficulties present themselves, owing to delays by the plaintiff and
the death of parties who counld give information as to changes, which
would probably swell the account of the mortgagee, are not such
special circumstances as will induce a Judge to grant leave to appeal
after the time for giving notice of appeal has elapsed.

Sec. 39.
Cf. Imp. O. 58.
Harrison v. Cornwall Mineral R. W. Co., L. R. 18 Ch. D.
334, 45 L. T. N. 8. 498, I8 C. L. J. 43.

A respondent who has given cross notice of appeal under. Imp.-O.
58, Rule 6 (whichk is very similar to No. 16 of our G. O.-Court of
Appeal), is in the same position as to costs as if he had presented a
oross appeal.

/
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_ Where there were two respondents to an appeal, one of whom
gavecross notice of appeal affecting his co-respondent, and the
decision appealed from was substantially affirmed, though the con-
tention raised on the cross appeal was allowed, the Court ordered
the appellant to. pay half the ‘costs of all the respondents, and the
respondents who had not jeined in the cross appeal, to pay the other
half of the costs of the respondents who had appealed.

Sanders v, Sanders, 51 L. J. Ch. 276, 45 L. T. N. 8. 637,
18 C. L. J. 236. .

Decided under Imp. O. 58, Rule 5.
Virtually identical with R. 8. O. ch. 38, sec. 22.

That upon a case heard upon admissions, those who advised one of
the parties put a construction upon the admissions, which they have
since found is not a right construction, is not a sufficient ground on
which to apply for leave to adduce further evidence on appeal under
this section.

Quilter v. J/ll///l*suu. 47 L. T. N. S. 561.

The Court of Appeal, on hearing an appeal, may make such an
order as is justified by the law as then existing, although the effect
will be to vary a decision of the Court below, which was according
to the then existing state of the law.

Note. —This case, as to this point, was decided under Imp. O. 58,
Rule 5. R. 8. 0. ch. 38, contains similar provisions.

Cooper v. Dizon, 3 C, L. T. 198,

When Sunday is the first of the thirty days spoken of in Order
X L. of the Court of Appeal it should not be included. ()

McCrae v. White, 9 O. P. R, 388,

This case was one in which, by reason of this section, there was
no appeal to the Supreme Court without leave. Judgment was

(¢) Goyeau v. Great Western R.W. Co., 15 C. L. J. N. 8.'107.
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delivered on the 24th March ; leave to appeal ‘was not granted till
the 1st May, and the bond was filed on the 22nd May. It was
objected that the bond had not been filed and allowed within thirty
days from the judgment, as required by the Supreme Court Act.

" Held, that the time must count from the granting of leave to
appeal.

Forestal v. Macdonald, 18 C. L. J. 421.

Leave to appeal to the Supreme Court was refused by the Court
of Appeal. A subsequent application was made to the Supreme
Court within thirty days from the date of the judgment, and leave
to appeal was given. :

The opinion was expressed that this section is ultra vires.

Sec. 45.
Smith v. The North Staffordshire R. W. Co., 44 L. T. N. 8. 85.

The issue in the action was whether certain lands acquired Y)y the
defendants for the purposes of constructing a railway had become
‘““superfluous "’ lands ‘‘ within the Lands Clauses Act, 1845.”

Held, that as the question was one of mixed law and fact, it could
be conveniently tried without a jury.

Usil v. Whelpton, 50 L. J. Ch. 511, 29 W. R. 799,
45 L. T. N. 8. 39.

An action for specific performance was directed, against the wish
of the defendant, to be tried without a jury.

Leeson v. Lemon, 17 C. L. J. 430, 1 C. L. T. 698.

Held, affirming the order of the Official Referee, that serving a
jury notice with the notice of trial, instead of with the issue, is an
irregularity and not a nullity, and is waived by not being moved
against.

4
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Lett v. St. Lawrence and Ottawa R. W. Co., 1.0. R. 545.

A Judge is not bound, under the Judicature Act, to submit
questions in writing to the jury.

See Vermilyea v. Guthrie, under Rule 392.

Thurlow v. Beck, 9 O. P. R. 268,

An action to set aside a conveyance.

Held, that as such an action could, previously to the Ont.Jud. Act, :
have been brought in the Court of Chaucery only, the defendant had
no right, as of course, to have the action tried by a jury.

Also, held, that while under the Chancery Act (R. 8. O. ch. 40, /
sec. 99,) the Court might direct an action to be tried by a jury upon
notice and for good cause, yet this could ounly be done by the Court,
and not by a Judge or Master in Chambers.

owanlock v. Mans, 9 O. P. R. 270.

An action brought to reform a lease.

In cases in which, before the Ont. Jud. Act, the Court of Cancery
had exclasive jurisdiction, a jury notice is irregular, and will be
struck out.

Bank of British North America v. Eddy, 19 C. L. J. 158.

The causc cf action was one of a purely common law character,
and the pleadings presented issues of a merely equitable character.

An order of a Local Master striking out a jury notice was reversed.

Sec. 47.
Similar to Imp. Jud. Act, 1873, sec. 56.

Burrard v. Callisher, 51 L. J. Ch. 223, 30" W. R. 321, 45
L. T. N. 8. 793, W. N., 1883, p. 11, 18 C. L. J. 180.

Althougli there should not be a hard and fast rule,fnr" each case
must depend on its own circumstances, yet where, under the above

&
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seotion, the Court has directed ‘‘an account of all dealings and
transactions between the plaintiff and the defendant” to be taken
before the Official Referee, the Referee should not simply certify the
result, but should take the account in the way usual in the Chancery
Division, and should set out the account, stating what items he has
allowed and what items he has disallowed.

See further S. C., W. N, 1882, p 29, 46 L. T. N. 8. 341,
30 W. R. 540, 18 C. L. J. 261.

Where, in an action in which there has been a reference of this
kind, and in which further consideration has been adjourned, either
party wishes to vary the report, he should serve the opposite party
with notice of motion to vary.

Deacon v. Dolby, 51 L. J. Ch. 248, 30 W. R. 317,
W. N.,/1882, p- 8, 18 C. L. J. 180.

Where a trial of an action has been ordered to stand over until
the Official Referee has reported on matters referrrd to him, it is not
necessary to move to confirm such report, after it has been made,
before restoring the action to the paper for hearing.

In re Evans—Owen v. Evans, W. N., 1882, p. 37.

At the trial the action was referred to a Referee to inquire and
report as to alleged breaches of trust and the accounts; and the
further hearing of the action was adjourned till the Referee made
his report, with liberty to apply.

The Referee filed a report, and the defendant moved to have the
action restored to the paper for further hearing.

The plaintiff took out a summons asking that the report might be
varied as to certain matters.

On the application of the defendant it was directed that the
summons should be adjourned to come on with the further hearing
of the action.
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Walker v. Bunkell, L. R. 22 Ch. D. 722, 31 W. R, 138,

W. N., 1882, p. 174.

| There is no time limited by the Judicature Act, nor will any time
| l be laid down by the Court, within which a motion to remit for
further consideration the report of an Official Referee on an account

28

referred to him must be made.
An\ Official Referee is not required to state reasons for his

findings.
It is not necessary to move to confirm such a report, or to move to
The proper course is to move for judgment on the

i set it aside.
Referee’s findings when the case comes on for trial, or to raise

objections to it at that time.
The Court has power, under Rule 281, tq) require an explanation
from the Referce, or remit or otherwise deal with his report.

Held, on appeal, 48 L. T. N. 8. 618, that the proper course was

for the defendant to move for judgment on the report, and for the
Both orders of Kay, J., were

plaintiff to move to set it aside.
therefore discharged, and the two motions remitted to him to be

disposed of on the merits.

See In re Brook— Sykes v. Brook, under sec. 49.

Wallace v. Whaley, 9 O. P. R. 248,

Under the wording of the order of reference to a Local Master, it
was held that there was a reference to arbitration under the C. L. P.
Act, anid not a reference to an official of the Court, acting in the
ordinary course of the Court, under secs. 47 or 48, and that under

the award judgment might be signed in the cause.

Robertson et al. v. Kelly, 2 Q~R. 163

The Registrar of the Queen’s Dench Divisionis an Official Referee
Direction as to form his report should take.

under this section.
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Sec. 48.
Cf. Imp. Jud. Act, 1873, secs. 56 and 57.
Sacker v. Ragozine & Co., 44 L. T. N. 8, 308.

An action for damages for wrongful dismissal, for balance of
account of money paid to defendant's use, and for an account of
profits on sales on which the plaintiff claimed commission.

The plaintiff was charged with wilful misconduct and fraund.

Held, that the action was one mainly to be decided on certain
accounts, and that it was a proper case to be referred, and that not
even when there is a question jof fraud to be tiied is there any
inherent right to trial by jury. /

/

Ormerod v. Todmorden Joint Stock Mill Co., 1. R. 8 Q. B. D.
664, 46 L. T. N. 8. 669, 30 W, R. 805, W. N., 1882,
[). 56‘ 18 (‘. l:. rI. 3()3

The Court of Appeal has jurisdiction to review an order made by
a Judge under the above section, referring to a Referee, as therein
mentioned, any question or issue of fact. (Lord Coleridge, C. J.,
dubitante,)

Per Brett, L. J.—‘“ Prolonged examination of documents” means
of such documents as it is necessary to inquire iuto in order to
enable the Judge to leave questions of fact to a jury.

Miller v. Pilling, L. R. 9 Q. B. D. 736, 47 L. T. N. 8. 536,
19 C. L. J. 110.

A Referee under this and the next section is not bound to give
reasons for his findings ; he may simply find the affirmative or the
negative of the issues, and the issues in an action eannot be sent
hack to him for re-trial or further consideration merely on the ground
that his report does not set out the reasons for his findings.

See Cooke v. The Newcastle, &c., Water Co., under Rule 281.
[
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Dyke v. Cannell, W. N., 1883, p. 105.

-

The plaintiff moved for judgment on the report of a Referee
under this section, and the defendant moved on notice to refer back
the case.

The plaintiff objected that the defendant should have applied for
a rule nisi within the time limited for moving against the verdict of
a jury.

The Court overruled the objection, holding that as an application
for a rule or order to thew cause was not expressly authorized by
the Rules, the proper course was by notice on motion (see Rules
405-406), which could be made at any time before judgment was
signed.

See Wallace v. Whaley, under sec. 47.

Sec. 49.

Identical with Imp. Jud. Act, 1873, sec. 58.

In re Brook+Sykes v. Brook, 29 W. R. 821, 45 L. T. N. §.
172, 17 C. L. J. 391.

When questions have been referred to an Official Referee for
inquiry and report, and he has reported, objections may be made to
the report on further consideration, but notice of the objections
should be given; and it seems two clear days’ notice would be
sutlicient.

Cooke v. The Newcastle and Gateshead Water Co.,
52 L. J. Q. B. 337.

An order referring issues of fact in an action was made under this
section, A motion was made before the Judge who ordered the
reference to set aside the Referee’s findings.

Held, that the findings of the Referee were precisely the same as
the findings of a jury, and that the Judge had therefore no jurisdic-
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tion to set them aside; that could only be done by a Divisional
Court, before which the motion must be made.

Bee Miller v. Pilling, under sec. 48.
Cooke v. The Newcastle, &c., Water Co., and

Cumming v. Law, under Rule 281.

fec. §50.
Sce Imp. Jud. Act, 1873, sec. 59.

Mercier v Pepperill, 51 L. J. Ch. 63, 30 W. R. 228,
In analogy to the practice under the C. L. P. Act, a notice of

motion in the Chancery Division to set aside the award of an arbi-
trator should specify the grounds of objection to the award. A
notice of motion, stating objections on good grounds, is not sufficient.

Jones v. Wedgewood, 51 L. J, Ch. 206, 30 W, R. 228.

Where an action in the Chancery Division is referred to an
arbitrator, the award need not be made a Rule of Court before any
order can be made to enforce it.

Sec. §2.
Cf. Imp. Jud. Act, 1873, sec. 73.
Beaver v. Boardman, 9 O. P. R. 239.

Where neither party has taken any proceeding in a suit for a year,
a term’s notice to proceed, which was required under the common
law practice, is not necessary under the Ont. Jud. Act.

Regina v. O’ Rourke, 32 C. P. 388.

Writ of Error is a form and method of procedure which the
Judicature Act did not alter or abolish, although Courts of Oyer
and Terminer and Gaol Delivery are now no longer inferior or
separate Courts.
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Bank of British North America v. Eddy, 19 C. L. J. 192.

Proceedings for examination taken in accordance with R. 8. O. ch.
50, or G. O. Chancery, 138, are regular and proper.

See Dobson v. Marshall, under Rule 34.
Campan v. Lucas, under Rule 4.
Wilson v. Cowan, under Rule 219.
Bucke v. Murray, under Rule 255,

London and Canadian Loan Co. v. Merritt, under

Rule 339.

Sec. 77.
Identical with Tmp. Jud. Act, 1873, sec. 89.
. Richards v. Cullerne, L. R. 7 Q. B, D, 623,17 C. L. J. 364.

County Court order on the plaintiff to produce certain documents.
Said order being disobeyed, application by the defendant to County
Court Judge to commit him. Held, the County Court had jurisdic-
tion to commit; and that the case was governed by Martin v.
Bannister, 4 Q. B. D. 491, the fact that the order in that case was
final, and in the present interlocutory, not making any difference.

Pryor v. The City Offices Co. (Limited ), 52 L. J. Q. B. 362,
W. N., 1883, p. 69.

The words ‘‘any proceeding” in this section do not mean any
step in the action, but the action itself ; and then it will appear that
an inferior Court .can give in any action before it and within its
jurisdiction such relief, redress, or remedy as the High Court could
in like case grant, but there is nothing in the section which confers
on a Judge of an inferior Court the same power as a Judge of the
Supreme Court has to arrive at the mode in which such relief,
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redress, or remedy is to be granted, or to enable him to apply the
provisions of the Rules of the Supreme Court to proceedings in the
inferior Court.

A judgment of an inferior Court under Rule 321 was therefore set
aside.
Re Fletcher v. Noble, Y O. P. R. 255,
An order for security for c¢osts in a Division Court suit can not be

made under this section or section 80, but can be made under section
244, R. 8. O. ch. 47.

Except as provided i Rule 431, the practice as to obtaining
security for costs is left as it was before the Act.
Granting or refusing security for costs is purely discretionary.
See Murray v. Gillett et al., under Rule 93.

Sec. 78.
Cf. Imp, Jud. Act, 1873, sec. 90.

Davies v. Williams, 45 L. T. N. 8. 469, 17 C. 1. J. 4565.

Where an action has been transferred frum a County Court inte
the High Court, the proceedings must thenceforth be regulated by
the practice of the High Court. Hence, in an action for ejectment
so transferred, discovery cannot be obtained before the delivery of a
statement of claim.

Sec. 80.
Cf. Imp. Jud. Act, 1873, sec. 91.
See Re Fletcher and Noble, under sec. 77.

Sec. 87.
Cf. Tmp. Jud. Act, 1875, sec. 19, 21.

See Regina v 0’ Rourke, under sec. 52,
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Re North York Election Case, 32 C. P. 458.

The Courts of Queen’s Bench, Chancery, Common Pleas, and the
Court of Appeal still exist as Courts for the trial of election petitions.

See Re West Huron Election, 1 O. R. 433.

In Supreme Conrt, 18 C. L. J. 400.
Re Russell Election, 1 O. R. 439,
In Supreme Court, 18 C. L. J. 400.

fec. 90, sub-sec. 2.
Cf. Imp. Act, 1875, sec. 33, sub-sec. 2

-

See Vetter v. Cowan, under Rule 5.

Sec. 91.

See London and Canadian Loan Co. v.

Rule 339.

Merritt, under

Coulson v. Spiers, under Rule 2.
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Rule 1
Cf. Imp. O. 1 R. 1 (1883, R. 1.)
See Campan v. Lucas, under Rule 4,

Swllivan v. larty, under Rule 3.

Rule 2,
Virtually identical with Imp. O. 1, R. 2 (a).

Twrner v. Bridyett, L. R. 9 Q. B. D. 55,46 L. T. N. 8. 517,
18 C. L. J. 362

When the Judge in Chambers had referred an interpleader matter
to the Divisional Court, gnd the latter had summarily heard and
determined it.

ITeld, phat the practice inf interpleader not being altered, no appeal
to the Court of Appeal wowld lie under Imp. C. L. P. Act, 1860,
secs. 14, 17, (virtually identical with R. 8. O. ch. 54, secs. 5, 7.)

Whenever, upon an interplegder summons, an issue is dirccted, an
appeal will lie to the Divisional Court and to the Court of Appeal
from what occurs at the trial ofthe issue, but where no isvue is
directed, and the case is disposed of stsyuarily, no appeal will lie.

-

Sec Williams v. Mercier, under Rule 321.

Hartmont v. Foster, under sec. 32.

Beaty v. Bryce, 9 O. P. R. 320. y

4

The practice which existed as to interpleader in the former Common
Law Courts now applies to all Divisions.

All interpleader issues involving a less amount than $400 are to be
referred to County Courts, and costs are to be awarded aéeording to
44 Vie. (0.) ch. 7, sec. 3.

The Judge who settles the question of costs may direct what scale
should be followed.

(a) Where the reference is to *‘ Imp. O.” without more, the orders
referred to are those of 1875.
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Coulson v. Spiers, 19 C. L. J. 233.

Upon the return of an interpleader summons taken out by a
sheriff, the Judge of the County Court of the County of Grey wade
an order protecting the sueriff, barring the claimant, and containing
other provisions.

Held, on appeal, that an interplcader not being an action under
sec. 91, O. J. A, but a proceeding in an action (//amelyn v. Betteley,
L. R. 6 Q B. D. 63,) the Master in Chambers had jurisdiction to
make such an order, (Rulcs 2 and 422, O. J. A.,) and so had the
County Judge.

See Arkell v. Geiger, under Rule 428.
Cole v. Campbell, under Rule 307.

Rule 3.
Sullivan v. Harty, 19 C. L. J. 234.

It is not necessary to file a bill or bring an action for administration
except in cases where matters of misconduct are charged which
would cutitle a plaintiff to apply, at the outset of the case, for an
injunction or a receiver ; in all other cases in which this course has
been taken, the extra costs occasivned thereby must be borne by the
plaintiff.

See Re Allan—DLocock v. Allan, under Rule 422,

T'rust and Loan Co. v. McCurthy, under Rule 78.

Rule 4.
First clause identical with Imp. O., R. 3 (1883 R. 2.)
See Clarbrough v. Toothill, under sec. 9.
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Campan v. Lucas, 9 O. P. R. 142.

Actions of replevin are not within the general provisions of Rules
1 and 2, and the practice and proceedings therein are within the
exception of this rule,

A statement of claim filed in such an action was therefore set aside,
and the plaintiff allowed to declare according to the old practice.

Fenwick v, Baker, 3/C. L. T. 42,

A solicitor had appeared for an absconding debtor, against whom
a writ of attachment had issued, and had undertaken to give special
bail, and afterwards, with the consent of the plaintiff’s solicitor,
entered a common appearance.

—\[] Hefd, that an order to proceed was not necessary, the defendant

- -

avin'g‘b?en let in to defend, and the plaintiff might plead as in an
ordinary act,i;n, though it would still be necessary for him, before

obtaining judgment, to prove his debt under sec. 9 of the Absconding
Debtors Act.

See Wallace v. Cowan, under Rule 255.

Rule 5.
Cf. Imp. 0. 2R. 1. (1883 R. 3.)
Robertson v. Coulton, 9 O, P. R. 16.

The writ of summons is now the commencement of the action, and
the capias is a proceeding in the suit already brought in one of the
Divisions of the High Court.

Vetter v. Cowan, 46 U. C. R. 435

Notwithstanding the Judicature Act, sec. 90, and Rule 5, a writ
of capias may still be issue\;\i under R. &, O, c_h. 67, and the C. L. P.
Act, Lefore an action has Been commenced by a writ of summons.

The right to arrest is given by an Act wholly independent of the
Acts regulating the practice and procedure of the Court.
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Rule 7.
Virtually identical with Tmp. O. 2, R. 3. (1883 R. 5.)

The Helenslea, 51 L. J. Ad. 16, 30 W. R. 616, 47 L. T,
N. 8. 446, 18 C. L. J. 161.

. . : \ :
A writ of summons will not be set aside merely because the defen
dant has been falsely described therzin as resident within the juris-
diction, whereas, in fact, he resided out of it.

Rule 9.
Virtually identical with Imp. O. 2, R. 8. - (1883 R. 10.)

Clarke v. Bradlaugh, L. R. 7 Q. B. D. 151, 20 W. R. 822,
44 L. T. N. 8. 779, 17 C. L. J. 343.

It appeared from the statement of claim that the writ of summons
in the action issued on the 2nd July, and that on the same day, but
before the issuing of the writ, the cause of action arose. The state-
ment of claim was' demurred to, on the ground that the issuing of
the writ of summons being a judicial act, must be considered as
having taken place at the earliest moment of the day, and therefore
before the cause of action accrued. :

Held, that the Court could, for this purpose, take cognizance of

the fact that the writ did not issue till later in the day- than /the-

cause of action accrued, and that the statement of claim was therefore
good.

Affirmed on appeal, W. N., 1881, p. 137, 30 W. R. 53,
46 L. T. N. S. 49, 17 C. 1. J. 480,

Plensants v. The East Dereham Local Board, 47 L. T. N, 8.
439.

A writ of summons issued in an action corresponded in all respects
with t2 form prescribed by the Judicature Act and Orlers, except

T L T

- o N s o~
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that although issued in the year 1882 it was tested in the name of
Earl Cairns, ;

Held, on motion to dismiss the action, that the inaccuracy must be
considercd as a clerical error which the Judge had power, under
Rule 10, to set right by giving leave to-amend.

Wesson Brothers v. Stalker, 47 L. T. N. S. 444,

The plaintiffs, in an action for goodg supplied, issued a specially
endorsed writ against the defendant. The goods were supplied
during and after July, 1882. The copy of the writ served upon the
defendant was accurate in all respects except that in the ** teste.”
The year was thus given, *‘ one thousand eight hundred and eighty ""—
instead of ‘‘ one thousand eight hundred and eighty-two.” In
default of appearance the plaintiff signed final judgment. The
defendant afterwards applied, under Rule 214, to set the judgment
aside, on the ground that the ‘‘teste” of a writ was a material
part of it, and any error in it would be fatal to its validity ; and
that the affidavit of service by the solicitor’s clerk who served it (a
‘“true copy "’ was sworn to have been served) was false.

Held, that the affidavit could not really be considered a false one,
and that to set the proceedings aside would be to give effect to a con-
temptible quibble. The mistake in the teste of the writ was a mere
imperfection, and not a fatal error prejudicing the defendant.

Cornish v. Manning, 18 C, L. J. 76.

s . . .
The ten days for appearance mentioned in a writ of summons
includes the first day, and in the computation of this time Sunday
counts.

A defendant was served on the 22nd December, and a fi. fa. was
issued on the 10th January.

Held, not issued too soon, and that it might have been issued on
the 9th January. -
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Rule 10.
Identical with R. Sup. C., Feb., 1876, R. 6.

Musgrave v. Stevens, W. N., 1881, p. 163.

The writ was issued claiming an injunction to restrain the defen-
dants, one of whom had a farm under the plaintill, from removing
any hay, straw, &c., produced thereon, The writ had been served
upon the defendants, and one of them had appeared. The plaintiff
obtained an iuterim injunction, which was afterwards extended till
the trial of the action. The plaintiff then moved ex parte for leave
to amend the writ by adding a claim to recover possession of the
farm for breaches of covenant contained in the lease. Mr. Justive
Chitty refused leave, holding himself bound by Pilcher v. Hinds, 11

Ch. D. 905.

The appellant contended that that case was decidzd on the con-
struction of Rule 462, while the present application was made under
Rule 116, which is perfectly general.

Jessel, M. R., said the words of that Rule were certainly wide
enough, but the plaintiff must make a very special case for an
amendment after service of the writ.' In the present case no special
case had been made, and there was no reason why the plaintiff should
not commence a separate action. Application refused.

Bagallay and Lush, L.JJ., ccncurred.

See Pleasants v. The East Dereham Local Board, under

ule 9.

Rule 14.
Identical with Imp. O. 3, R. 6. (1883 R. 16.)
Sea Hill v. Sidebottom, under Rule 80.




NOTES OF PRACTICE CASES. 41

Park v. Patton, 3 C. L. T. 264. Ja
7 A
Judgment cannot be recovered in default of appearance to a writ "

: : - 1
specially «ndorsed for amount of claims which have not matured, /‘?: i,
but only for the amount due at the time the writ of summons was

issued. %

See Bank of Commerce v. Brickers, under Rule 80.

-

Rule 16.
Virtually identical with Imp. O. 3, R. 8. (1883, R. 18.)

In re Bowen—Bennett v. Bowen, 51 L. J. Ch. 825, W. N..
1882, p. 45, 47 L. I N. 8. 114.

An account againit an executor on the fooling of willul default is
not an ordinary account within this Rule.

Rule 17.
See Il v. Sidebottom, under Rule 80,

Bank of Commerce v. Brickers, under Rule 80.

Rule 20.
Cf. Imp. O. 5, R. 1, (1883, R. 23.)

Canada Permanent Loan and Savings Co. v. Foley,
9 0. P. R. 273.

A writ in ejectment for the recovery of the possession of land may
issuc out of the proper office in any county, without reference to the
locality of the land, though the trial must be in the county where
the land lies,

6
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Rule 31 .
Cf. Tmp. O. 8 r. 1, (1883, R. 45.)
Muckelean v. Becket, 9 O. P. R. 289,

A-writ of summons was after several renewals finally renewed on
thé 6th April, 1881, and served on the 27th December, 1881.

Held, that as no declaration had been delivered, the case was
governed under Rule 493, by the O. J. A., and that therefore under
this rule the service was good.

Rule 34.
Cf Imp. O. 9, r. 2,/ib. O. 10, (1883, R. 49.)

Virtually identical with Imp. O. 9, R. 2, (as far as
sul)stitftﬂiol;zﬁ\scrvicu is concerned.)
Mellows v. Bannister, 31 /W. R. 238, W. N., 1882, p. 183.

Service of writ of summons, together with notice of motion,
where the defendant had left his home and could not be found, and
the wife of the defendant had left his home and gone to her own
relatives, was directed to be effected by the writ and notice of motion
being served on the wife, and by copies thereof being left at the
house of the defendant, and by advertiscments being inserted in the
local newspapers,

See Re Slade —Slade v. Hulme, under Rule 370.

Dobson v. Marshall, 9 0. P. R. 1.

Where a judgment debtor had absconded, and his place of abode
could not be ascertained, substitational service upon him of a sum-
mons to set aside fraudulent conveyances made by him was allowed,
although no express provision for such service is contained in the
Judicature Act. Looking at R. 8. O. ch. 40, secs. 93 and 94, and
secs, 12 and 52 of the.Judicature Act, the former Chancery practice
can be applied.
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Robertson v. Nero, 19 C. L. J. 117.

The fact of a defendant being out of the jurisdiction is no reason
for dispensing with personal service, 'unless it appecars that he is
hiding or evading service, or that his whereabouts cannot be
ascertained.

Rule 36.

Cf. Imp. O. 9, R. 4.
WWeatherhead v. Weatherhead, 9 O. P. R. 96.

Partition suit. Order made allowing substitutional service of thg
bill on the official guardian of an infant defendant, the infant beine
resident out of the jurisdiction.

Order made, apparently, on the ground of saving expense, the
infant s share being small.

Ren v. Anthony, 19 C. L. J. 234.

An application for a direction to one of the taxing officers to tax
plaintifi’s costs of effecting service of process upon the izfant defen-
dants resident out of the jurisdiction.

Boyd, C.—The O. J. Act and Rules do not in terms provide for
the practice of serving of process upon an infant resident out of the
jurisdiction. Rules 36, 37, and 70 all apply to service within the
jurisdiction. This appears, therefore, to be a case in which, nnder
sec. 12 of O, J. Act and the headnote of the Rules of Court, the
former practice remains in force. That practice is defined by G. O.
610, by which an order may be obtained upon precipe appointing a
guardian ad litem, on whom service is to be made. ‘I'he official
guardian is to ba such guardian under Rule 70. In Weatherhead v.
’l'eut/:er/mul, 9 0. P. R. 96, an application was made in Chambers
for such an order, but that is not necessary under G. 0. 610. I
cannot give effect to the objection made against the taxing officer’s
ruling. Something may be allowed on the taxation if the personal
service on the infants has facilitated the official guardian in com-
munic ting with them or their relatives but beyond this I do nob
think I can interfere.
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Rule 37.
Cf. Imp. O, ()\_B/‘l(‘

See Ren v. Anthony, under Rule 30.

Rul> 38.
Identical with Tmp. O. 9, R. 5. (1883, R. 52.)

See The Fore Street Warehouse Co. (Limited) v. Durrant
& Co., under Rule 41.

Rule 40.
Virtually identical with Imp. O. 9, R. 6. (1883, R. 53)

See Jackson v. Litchfield, under Rule 346.
Ezx parte Young—Re Young, under Rule 346,

Bank of Hamilton v. Blakeslee et al., 9 O. P. R. 130.

Blakeslee, B. & O. carried on business in partnership under the
name of B. & Co. Blakeslee absconded, and the business continued.
0. assigned his interest to B., and after such assignment, but bcfore

it was made public, the plaintiff served his writ of summons against
the firm on O.

Held, good service.
Rule 41
Virtually identical with R. Sup. C., June, 1876, R. 4.
(1883, R. 54.)

The Fore Street Warehouse Co. (Limited ) v. Durrant & Co.,

L. R 10Q B. D. 471, 52 L. J. Q B. 287, 48
L. T. N. 8 53l.

This rule, which permits in certain cases the service of a writ at
the prineipal plice of business carried on by one person in the name

-
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of a firm apparently consisting of more than one person, does not
apply where such person is a lunatic or of unsound mind. In such a
case the proper mode of service is that laid down in Rule 38.

Rule 44.
Cf. Imp. 0. 9, R. 13. (1883, R. 62)
Hastings v. Hurley, 50°L. J. Ch. 577, 17 C. L. J. 368.

In a foreclosure action the writ had been duly served on one -of
the defendants in the United States by the British Consul, who,
however, had omitted to indorse the day of service on the writ.

Fry, J., cxtended the time for making the indorsement for a
month from the date of the application, but required the Consul to
make a fresh affidavit of service,

In re Livesy—Fish v. Chatterton, 31 W, R. 87, W. N., 1882,
p- 145,47 L. T. N. 8. 328,
The rule as to indorsement of the date of service on the writ |does

not apply where noticejof the writ is served out of the jurisdiét\ion
under Rule 49.

Sproat v. Peckett, W. N., 1883, p. 76.

The writ was duly served on the 22nd March, but the date of
service was not indorsed until the 29th March. Proceedings were
being taken by default.

The time was extended for making the indorsement on shewing by
affidavit that through inadvertence it had not been made, and the
plaintiff was given liberty to proceed by tlefault in the same manner
as if the indorsement had been duly made within the time limited
by the rule.
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Rule 45.
Similar to Imp. O. 11, R. 1. (1883, R. 64.)
See Rule 496 in Appendix.

Fowler v. Barstow 51 L. J. Ch. 103, 30 W, R. 112, 45
L. T.N. 8. 603, 18 C. L. J. 136.

The defendant, in moving to discharge an order for service of a
writ out of the jurisdiction, may shew by affidavit that no cause of
action has arisen against him within the jurisdiction.

Bree v. Marescaux, 29 W, R. §58, 44 1. T. N. S. 644, 765,
17 C. L. J. 344.

Service of a writ ont of tbe jurisdiction cannot be allowed under
tule 45 (d', where the action suggested is to be brought for the utter-
ance of slanderous words abroad, resulting in special damage to the
plaintiff within the jurisdiction. Per Denman, J.—*‘The Act would
not of itself he actionable but for the special damage. But would
the fact that the special damage occurred in England bring the case
within the words that * the act or thing was done within the juris-
diction ?’ It appears to me that it would not.” Great Australian
Gold Mining Co. v. Martin, L. R. 5 Ch, D. 1, distinguished.

Re Eager— Eager v. Johnstone, 1. R. 22
1882, p. 144, 47 L. T. N, 8. 685, 5

C
, 02
W.R. 33,19 C. L. J. 98.

h. D. 86, W. N.,
L. J. Ch. 56, 31

No leave to scrve a defendant out of the jurisdiction can be given
except in the cases specified in the above rule.

Per Jessel, M. R.—‘‘ The new rale is exhaustive ; the old practice
is no longer applicable. This case is admitted not to be within the
rule, therefore we cannot order service.”
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Martin v. Lafferty, 9 O. P. R. 300.

The provisions of sub-rule (e) are not to be extended to all cases
under the rule.

Where a defendant has been served out of the jurisdiction, and the

service is allowed, but the defendant does not appear, no order to
proceed is necessary.

See Chamberlain v. Armstrong, noted under Rule 78.

Rule 49.
Identical with Imp. O. 11, R. 5. (1883, R. 70.)

See In re Livzsy—Fish v. C'hatterton, under Rule 44.

Rule 57. '
Identical with Imp. O, 12, 1. 12. (1883, R. 85.)

Taylor v. Collier, 51 L. J. Ch. 853, 30 W, R. 701,
W. N, 1882, p. 83

An action was brought to which a firm and one of the partners in
the firm were 1made defendants, and separate defences were put in by
that partner fur himseli and for the firm. No appearance was put
in by the firm separately or by the other partuner.

Held, that the defence of the tirm could not be struck out for

default of appearance, for this rule gives no power to a firm to enter
an appearance.

Munster v. Raslton & Co., 48 L. T. N. 8, 624, W. N,,
1883, p. 93.

The plaintiff’ issued a writ against R. & Co.  R. only appeared to

the writ, and the plaintitf delivered a statement of claim against

“R. sued as R. & Co.,” and all the subsequent proceedings were
conducted under this title. At the trial a verdict for the plaintiff
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was taken by consent, and judgment was signed against ‘‘ K. sued as
R. & Co.” The plaintiff having afterwards discovered that C. was a
member of the firm, applied for an order to amend the judgment by
making it in accordance with the writ, a judgment against the firm
of R. & Co.

Held (reversing the judgment of the Queen’s Bench Division), that
the amendment ought not to be allowed.

A

\ Rule 69.
Cf. Imp. O. 13, R. 1. (1883, R. 101.)
Taylor v. Pede, 44 L. T. N. 8. 514, 29 W, R. 627.
Decided under R. Sup. Ct., 1875, O. 13, Rs. 1 and 9.

It would seem that it is not imperative on the plaintiff to apply
for the appointment of a guardian under this rule, at all events if
the defendant is only a formal party. But see Rule 39.

Crawford v. Crawford, 9 O. P. R. 178.

An application for an order under this rule, assigning a guardian
to a lunatic, not so found by inquisition, should be made to the
Master in Chambers or the Official Referee.

Rule 70.
See Ren v. Anthony, under Rule 30.

Rule 72.
Cf. Imp. 0.13, R. 3. (1883, R. 103.)
Maodonald v. Crombie, 19 C. L. J. 153.

Execution issued on the same day as judgment signed is an irregu-
larity only, and not a nullity.

See Park v. Patton, under Rule 14.

h - ‘ J~
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Rule 74.
Cf. Tmp. O. 13 R. 5.

See Rule 497 in Appendix.

Rule 78.

See Rules 502 and 520 in Appendix.
Chamberlain v. Armstrong, 9 O, P. R. 212,

Where an action has been commenced in a local office, judgment
for default of appearance or pleading must be entered in the local
office.

An action for foreclosure of a mortgage, where defendants have
been served out of the jurisdiction, is governed by this rule, and
does not come within Rule 45 (e) : no order allowing service is
necessary, and on default of appearance judgment may be entered on
preacipe, according to the former practice in Chancery.

T'rust and\ Loan Co. v. McCarthy, 3 C. L. T. 266.
Y

In a foreclosurg action the defendant filed a statement of defence,
setting up that the pliintiffs were in possession as mortgagees, and
that they had not got in all the rents and profits which they should
have obtained, and praying a reference.

Held, that the plaintiffs were not entitled to a yrecipe judgment
under this rule, but that under G. O. Chy. 435 and 646, the latter
being expressly introduced under Rule 3, and virtunally incorporating
the former, judgment should issue.

The writ and statement of claim asked for possession : the Regis-
trar, however, refused to insert the usual order for possession, by
reason of the allegation in the statement of defence that the plaintiffs
were already in possession. Alter cousultation with Proudfoot, J.,
he order was inserted, without prejudice to any question that the
defendant might raise as to the liability of the plaintiffs to account.

-

i
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Rule 80.

Virtually identical with R. Sup. Ct., May, 1877, R. 3.
(1883, R. 115.)

Ortner v. Fitzgibbon, 50 L. J. Ch. 17.

In an action against the defendant, who was a widow, in respect
f bills of exchange given by her while under coverture, the writ
being specially endorsed under Rule 14, application to sign final
udgment was made. Held, that the defendant, being under cover-
ture when the bills were given, and there being nothing to shew she
had any separate estate, the order could not be made.

Darrant’v. Ricketts, L. R. 8 Q. B. D. 177, 30 W. R. 428,
W. N., 1882, p. 4, 18 C. L. J. 160.

An order cannot be obtained under the above rulcx:tgainst a
married woman in an action for the price of goods supplied to her
during coverture, inasmuch as there can be no judgment against a
married woman personally in respect of such a claim.

Hill v. Sidebottom, 47 1. T. N. 8. 224.

Where the writ in an action for foreclosure was also specially
endorsed under Imp. O. 3, R. 6 (our Rule 14—see also Rule 17) with
a claim for the amount due on the covenant to pay.in the mortgage
deed, an application to enter judgment against the mortgagor under
Rule 80 for the amount claimed, was refused.

Carta Para Gold Mining Co. (Limited) v. Fastnedge, 30
W. R. 880.

An action for unpaid calls, and a clerk of the company swore by
affidavit that a letter of allotment was duly posted to the defendant.
The defendant swore that the letter was never received. On an
application to sign judgment under Rule 80 a Divisional Court gave
the defendant unconditional leave to defend.

Held, on appeal, that on the authority of Household Fire and
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216, there was no defence to the action il\the letter of allotment was

posted. But the defendant desiring to cross-examine the clerk, who

swore to the posting of the letter, leave was given to defend upon
; the defendant paying the amount sued for into Court.

Fuller & Co. v. Alexander Bros., 52 L. J. Q. B. 103,
47 L. T. N. 8. 443.

In an action on a bill of exchange the defendants set up a case of
fraud, and the plaintiffs, upon a summons under this rule, filed an
affidavit that they were bona fide holders for value of the bill.

Held, that the defendants were entitled to unconditional leave to
defend.

Hood v. Martin, 9 O. P. R. 313.

A claim for price of lands wkich the plaintiff has agreed to sell to
“ jthe defendant cannot be specially endorsed. The claim must be on
*}.“ an executed and performed consideration.

Lucas v. Ross, 9 O. P. R. 251.

The following held not a sufficient special endorsement under this
rule :—*‘ The plaintiff’s claim is for the price of goods supplied. The
following are the particulars: $621.06 for money payable by the
dgfendant to the plaintiff for goods bargained and sold, and sold and

7 azivered by the plaintiffs (sic) to the defendant, and interest thereon
from the 25th of July, 1882.”

Liberty was given to the plaintiff to amend, and to renew his
application for judgment ten days after service of the amended writ.

I'mperial Bank v. Britton, 9 O. P. R. 274.

Motion for judgment. Endorsement on writ as fillows :—The
plaintiffs claim $2,000, being the amount. of the defendant’s over-
drawn account with the plaintiffs’ bank, on the 18th September,
1882. Held, sufficient,
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Bank of Commerce v. Brickers, 17 C. L. J. 476.

Action for foreclosure. Writ endorsed pursuant to Rule 17. Held,
that such a case does not come within this rule, which applies only
to actions when the writ is endorsed pursuant to Rule 14, a distinct
procedure having been contemplated for the various claims in mort-
gage cases. ¢

Cowan v. McQuade, 19 C. L. J. 108.

In Division Court suits leave to sign judgments under this Tulée]
where there is no defence, will not be granted (d ).

See Bank of Nova Scotia v. La Roche, under Rule 431.

Rule 86.
Virtually identical with Imp. O. 15, R. 1. (1883, R. 121.)

See In re Bowen— Bennett v. Bowen, under Rule 16.

Rule 89.
Virtually identical with Imp. O. 16, R. 1. (1883, R. 123,)

D’Hormusgee & Co. v. Grey, L. R. 10 Q. B. D. 13, 52
L J.QB. 192 19 C. L. J. 98.

The above rule makes no alteration in the practice as regards
security for costs, so as to alter the law as it existed before the Judi-
cature Act, that where one of two joint plaintiffs is a foreigner out
of the jurisdiction, yet if the other resides within the jurisdiction
there can be no order for security for costs.

Faulds v. Harper et al., 2 O. R. 405,

A redemption suit. The children of the intestate mortgagor were

the plaintitfs. One of the X:test:xte's surviving children died an
infant and intestate before sui,

(d) But see Smith v. Lawler, 19 C. L. J. 258, and Building and
Loan Association v. Heimrod, 19 C. L. J. 254.
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Held, that the mother hmj an interest in the suit, and it was
directéd that she should be made a party in the Master's Office
ander G. 0. 438. T,

bemb]e, if the case had come under the Judicature Act the same
might have been directed under this rule.

Rule 90.
[dentical with Imp. O. 16, R. 2. (1883, R. 124.)
Woodward et al. v. Shields, 32 C. P. 282.

Plaintiffs sued for a sum of money as assignees under an assign-
ment’from an assignee in insolvency. Held, at the trial, that the
amount did not pass to the plaintiffs but belonged to the insolvents,
but the Judge refused to add insolvents as co-plaintiffs, because the
defendant was not in a position to know whether he had a defence
against them. During the following sittings of the Court, the
defendant having had time' to ascertain his rights, and shewing no
defence, the insolvents were added as co-plaintiffs, and judgment
given in their favour, but under the circumstances, the acgion having
been brought by the wrong plaintiffs, without costs.

Rule 91
Virtually identical with Imp. O. 16 R.3. (1883, R. 126.)
Head v. Bowman, 9 0. B, R. 12.

Plaintiff sued defendant for flooding his land by means of a mill-
dam. The Great Western Railway Company had turned the waters
of the stream into another channel which was not deep enough to
carry off all the water if the defendant’'s dam were removed, so
that by the act of the railway company the plaintiff could not obtain
complete relief by succeeding against the defendant.

Held, that the plaintiff should have liberty, under Rules 91 and
103, to add the railway company as defendants.
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Rule 93.
Murray v. Gillett et al., 18 C. L. J. T8
Identical with Imp.’O. 16, R. 5. (I883, R. 128.)

A promissory note was endorsed, ‘‘I guarantee the payment of
the within note, and I waive protest and notice.”

Held, that this was a guarantee and not an endorsement, and that
althougl the distinct causes of. action against the maker and such
guarantor might be joined, the plaintiff was bound to make out a
substantial case against the guarantor.

The O. J. Act does not affect the nature of the contract, but only
the procedure.

Rule 94.
Identical with O. 16, R. 6. (1883, R. 129,)
Harvey v. Great Western R. W. Co., § O. P. R. 80..

The plaintiff shipped some machinery from 8t. John’s, Quebec, over
' the Grand Trunk Railway to Toronte, tliere to be transferred to the
Great Western ‘Railway for carriage to Dundas. The machinery
was damaged in- transitu, and the plaintiff being in doubt as to
which rilway did thezinjury, made both parties defendants to his
actiop. «The Master'in Chambers refused to strike out the Great
Westeri Railway as defendants, and his judgment was affirmed on
‘appenl.

Affirmed in Appeal, 18 C. L. J, 276.

Rule 95.
[dentical with Imp. O.-16, R. 7. (1883] R. 130.)
Jennings v. Jordan, L. R. 6 App. Cas. 698,’ 45 L. T. N. 8.
593, 18 C. L. J. 19.

Held, that under the above rule trustees of an equity of redemp-
tion sufficiently represent their cestuis que trustent in a redemption
suit, no direction to the contrary having been made by the Court.

\

See In re Cooper— Cooper v. Vesey, under sec. 32.
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Rule 97.
Cf. Imp. O. 16, R. 8. (1883, R. 138.)
Kingsman v. Kingsman, 50 L. J. Q. B; 81.

Leave for a married woman to sue alone can be obtained under this
rule, after action commenced, as well as before.

Note.—This case was decided under Imp. R. Sup. Ct., 1875, O. 16,
R. 8; the provisions as to ebtaining leave to sue being the same.

Brown v,  North, L. R. 9 Q. B. D. 52, 46 L. T. N. 8. 361,
30 W..R. 531, W. N. 1882, p. 56, 18 C. L. J. 325.

When a married woman applies to a Court or Judge for leave to
sue without her husband, and without a next friend, under the above
rule, she should not be required to give szcurity for costs if she
possesses sufficient property available for the payment of costs in the
event of her losing the suit. But as to appeals, R. 8. 0. ch. 38, sec.
26, would govern.

Jbuu/rg{f\'. ()/)/Il’)I/ll’l.)IlP)', 52 L. J. Q. B. 309, 47 L. T. N. S.
702.

A married woman, resident abroad, commenced an action on giving
security for costs, upon a judgment recovered by her in her own
name in a foreign Court. Her husband was not joined, nor was
any leave to sue without a next friend applizd for. The defendants
applied for a stay of proceedings until such time as the husband
should be joired.

Held, that the practice in Chancery before the Judicature Act was
not to make the husband a party to the exclusion of a *‘ next friend,”
and that the defendants had only a right to ask that proceedings
should be stayed until a ‘‘next friend ” shounld be appointed ; and
that a married woman has a right to bring gn action by a next friend
if she chooses, without joining her husband.
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In re Payne— Randle v. Payne, 31 W. R. 509, W. N,
1883, p. 37,48 L. T. N. 8. 194.

An administration action was commenced by a married woman
suing by her next friend, and an order that the next friend should
give security for costs not having been complied with, the action was
stayed. Afterwards the married woman, having procured the assist-
ance of a new next friend, commenced another action for the same
purpose.

Held, that the second action ought to be stayed until the defen-
dants’ taxed costs of the fifst should be paid.

Schjott v. Schjott, W. N., 1881, p. 125, 17 C. L. J. 365.

Action by a wife suing by her next friend for the payment of
anpaid instalments of maintenance money under a deed of separation,

Held, that the next friend could not be interrogated as to his
authority.‘ Unless the wife came forward and said she had not given
any authority, the case should go on.

On appeal, W. N. 1881, p. 133, 45 L. T. N. S. 333, 30 W. R. 329,
17 C. L. J. 479, the actiou was dismissed, with costs to be paid by
the solicitors of the next friend, on the ground that the next friend
was acting without authority.

Vardon v. Vardon, 19 C. L. J. 229.

A married woman can not only bring an action for alimony against
her husband in her own name, but she éan also compromise it, or
deal with it as she pleases, just as any other suitor can: Besant v.
Wood, L. R. 12 Ch. D. 605; Hart v. Fart, L. R. 18 Ch. D. 670.

If the plaintiff and defendant have agreed to certain terms of
settlement of such a suit, such contract can be enforced against the
defendant : Wilson v. Wilson, 1 H. L. Cas. 538.
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Rule 98.
Identical with Imp. O. 16, R. 9. (1883, R. 131.)

Fraser v. Cooper, Hall & Co., L. R. 21 Ch. D. 718, 51
L. J. Ch. 575, 30 W. R. 654, 46 L. T. N. 8. 371,
W. N,, 1882, p. 65.

The plaintiffs sued on behalf of themselves and all other members
of a class, except a defendant. Another member of the class was
made at his own instance a defendant, to represent all dissentients
from the plaintiffs. Costs of the application were reserved.

Gillies v. McConochie, 18 C. L. J. 179.

Action for the construction of a will.
The widow and four next of kin of the testator were made parties.

It appeared that there were a very large number of next of kin,
many of whom were not known, while the service upon others would
be difficult and expensive.

Order made th-t the next of kin were sufficiently represented by
those before the Court.

Rule 99.
Identical with Imp. O. June 1876, R. 7. (1883, R. 154.)
See Gillies v. McConochie, under Rule 98.

Rule 100.
Identical with Imp. O. 16, R. 10. (1883, R. 136.)

See Rule 501 in A ppendix.

Bee Ex parte Young— Re Young, under Rule 346.
8
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Rule 102
Identical (mutatis mutandis) with Imp. O. 16, R. 11.

See In re Holmes.

Wright v. Weatherhead, under Rule 127.

Rule 103.
[dentical with Imp. O: 16, R. 13. (1883, R. 133.)
Emden v. Carte, L. R. 17 Ch. D. 768, 17 C. L. J. 432.

The plaintiff, who was an architect, sued for remuneration in
respect of employment under a contract made in 1877, and for
damages for an alleged wrongful dismissal from such employment

in 1880. The plaintiff was adjudicated bankrupt in 1878, and had
never obtained his discharge.

Held, (affirming Fry, J.,) that the cause of action for remuneration
and damages passed to the trustee, and that the proper course was to

add him as co-plaintiff in the action, and give him the conduct of
the action.

Dalton v. The Guardians of St. Mary Abbotts, Kensington,
! 47 L. T. N. 8. 349.

/

In an action for an injunction to restrain the defendants from using
certain premises as a small-pox hospital, application was made by
the plaintiff to join another person with his consent, who was an
inhabitant of the same neighbourhood, on the ground that since the
action was brought the original plaintiff had given up his business,
and was going abroad.

Application refused on the ground that the cause of action was
injury to the piaintiff’s own property only, and it was not ‘‘ necessary
in order to enable the Court etfectually and completely to adjudicate
upon and settle all the questions involved in the action” that any
other person should be added as plaintiff.
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Werderman v. Société Generale d'Electricité, 30 W. R. 33,
45 L. T. N. 8. 514, 18 C. L. J. 18.
Since the Judicature Act there is no such thing as a demurrer for

want of parties. The proper course is, to take out a summons under
this rule to have the necessary party or parties added.

Cox v. James, W. N, 1881, p. 134, 30 W. R. 228, 45
L. T.N. S. 471, 17 C. L. J. 479.
The consent required to be given by a person whom it is proposed
to add. as plaintiff need not be in writing. It is sufficient if the
solicitor for the existing plaintiff states that he is authorized to

consent on behalf of the proposed new plaintiff, the solicitor taking
thecordinary responsibility of using a plaintiff’s name.

Young v. Robertson, 2 0. R. 434.

Misjoinder of parties is not now a ground of demurrer; and an
amendment of the record as to parties may be allowed.

Scane v. Duckett, 3 C. L. T. 212. 19 C. L. J. 139

The omission of plaintiffs, in an action to set aside a fraudulent
conveyance, to allege that they sue on behalf of all other creditors,
does not form the subject of a demurrer for want of equity, the
averment being a formal one : the objection should be dealt with
under this rule, and should be taken as soon as the writ has been
served. )

Saylor v. Cooper, 2 0. R. 398.

Where an equitable owner of the land sued, he was permitted to

make the owner a co-plaintiff by amendment at the hearing.

Kitching v. Hicks, 19 C. L. J. 138.
Execution creditors of the defendant were added as parties defen-

dants, as they had a substantial interest in the subject matter of the
action.

See Romann v. Brodrecht, under Rule 165.

Head v. Bowman, under Rule 91.
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Rule 105,
Similar to Imp. O. 16, R. 15. (1883, R. 135.)
Austen v. Bird, W. N., 1881, p. 129, 17 C. L. J. 365.

Action commenced July 27, 1880, by a sole plaintiff against a sole
defendant. The plaintiff died December 26, 1880, after delivery of
statement of claim, and on February 11, 1881, his executors obtained
a common order to revive. The plaintiffs had obtained leave to add
a new defendant. On application, under above rule, for directions as
to service under the above circumstances, held, by the Master of the
Rolls, copies of the original writ and the order to revive and the
order adding the new defendant should be served upon him.

Head v. Bowman, under Rule 91.

Rule 107,
Identical with Imp. O. 16, R. 17.

Barber v. Blaiberg, 1. R. 19 Ch. D. 473, 30 W. R. 362,
W. N, 1882, p. 28, 46 L. T. N. 8. 52, 18 C. L. J. 217.

Where a grantee under a subsequent bill of sale is sued as in
detinue by the grantee under a prior bill of sale, to recover goods of
the grantor wrongfully seized, a counter-claim by him against the
grantor, who has been made a party, for the money due to him

under the bill of sale, is not a valid counter-claim under the above
rule and sec. 16, sub-scc. 4.

Blawna Iron Co. v. Garbutt, 46 L. T. N. 8. 162.

[n an action against the defendant, a shipowner, to recover damages
for injury to certain goods shipped on board his ship, to be carried
from Newport to Montreal, caused by.the unseaworthiness of the

vessel, the defendant sought to bring in' the shipbuilder as a third
party.
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Held, that the defendant was not entitled to do so, on the ground
that it would inconvenience and prejudice the plaintiffs at the trial,
and that the question of seaworthiness of the ship, as between the
plaintiffs and the defendant, and the defendant and the shipbuilder,
was not identical in point of time.

Piller v. Roberts, L. R. 21 Ch. D. 198, 30 W. R. 595,
W. N., 1882, p. 78, 46 L. T. N. 8. 527.

When a third party is brought into an action by the defendant,
who claims indemnity against him, the Court cannot determine

questions betweer such third party and the defendant without an
order directing them to be determined.

It is in the discretion of the Court to order such third party to pay

to a successful plaint.ff the costs occasioned by his defence o:
counter-claim,

Corrie v. Allen, W. N., 1883, p. 35.

A person should not be added as a third party_ except where there
is really a question to be decided between the plaintiff and defendant
and the third party, in which all are interested, or'where the defen-
dant can shew a clear prima facie case to indemnity or relief over
against the third party.

Affirmed on appeal, 48 L. T. N. 8. 464 W. N., 1883, p. 65.
Also, semble, that notwithstanding the dictum of Hall, V. C., in
Wye Valley R. W, Co. v. Howes, 16 Ch, D. 489, third party notices,

under Rule 108 (¢), may be made ex parte and without notice to the
plaintiff.

The Bianca, L. R. 8 P. D. 91.48 L. T. N. 8. 440,

Where in an action for damage by collision, the defendants had by
notice brought in the owner of a tug towing the defendants’ ship,
and sought to make the tug liable for improper navigation and dis
obedience to orders, and the defendants applied for directions as to
the mode of having the questions in the action determined, the
Court declined to give directions, and dismissed the third party from
the action upon the ground that questions between the defendants
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and the third party, totally different from those between the plain-
tiffs and the defendants, might arise in the case, and would be
embarrassing to the plaintiffs.

See Schneider v. Batt, under Rule 111.

Witham v. Vane, under Rule 111.

Druier v. Canada Permanent Loan and Savings Co.,
1C. L T. 730.

The defendants held a surplus after selling mortgaged lands and
paying themselves off, and this surplus the plaintiff and H. D. and
W. D. claimed. The plaintiff, not admitting the account, com-
menced an action to recover the surplus from the defendants, who
applied to have H. D. and W. D. made parties, in order that the
whole mhtter in dispute might be, disposed of. The defendants
claimed an interest in a small portion of the surplus as assignees of
a judgment against the plaintiff. An interpleader order had been
refured.

Held, that H. D, and W. D. were proper parties, and should be
added.

Bradley v. Clarke, 19 C. L. J. 80.

An action of replevin. © The defendant gave notice to a third
party, cl.iming to be indemnified on a warranty.

Held, on an application for a direction as to mode of procedure,
that Rules 107 and 108 apply to actions of replevin.

Rule 108,
Virtually identical with Imp. O. 16, R. 18. (1883, R.170.)
Hornby v. Cardwell, 51 L. J. Q. B. 89, 30 W. R. 263, 45
L T. N. 8. 781,18 C. L. J. 136.

Judgment was given in a certain action against the defen-
dant, who in his pleadings claimed from H., who had been made a
third party under this rule, the amount of the judgment and the
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costs of defending the action. H. demurred to the claim for costs,
but the Divisional Court overruled the demurrer, and ordered H. to
pay all the costs of the action.

Held, H. having been properly made a third party, the costs of
all the proceedings were in the discretion of the Court, so that

there was no appeal, by reason of sec. 32, from the order dealing
with these costs.

See Schneider v. Batt, under Rule 111.
Witham v. Vane, under Rule 111.
Corrie v. Allen, under Rule 107,
Bradley v. Clarke, under Rule 107.
Romann v. Brodrecht, under Rule 163.

The Township of Dundas v. Gilmour, under Rule 112.

Rule 111.
Cf. Imp. O. 16, R. 21. (1883, R. 174, 175.)

Witham v. Vane, 44 L. T. N. 8. 718, 17 C. L. J. 394.

Where third and fourth parties had been brought in, held, that
(under Imp. O. 16, R. 21, which does not however contain the
power, as in this order, to give directions as to the costs of the pro-
ceedings,) there was no jurisdiction to order the plaintiff to pay the
costs of the third and fourth parties.

Held, also, that as there was no disputed question of fact relating
to them, but only a question of liability as between the plaintiffs and
defendants, there should be no order as to the costs of the third or
fourth parties.

Schnetder v. Batt, 45 L. T. N. 8. 371, 30 W. R. 420,
18 C. L. J. 56.

B. ordered goods of a certain quality from P. and ordered him to
deliver them to S., who had ordered goods of the same quality from
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B. When the goods were delivered, S.. complained of them to B. as
being of an inferior quality. B. subsequently wrote to P. that the
goods had been examined by his agent : that they were of inferior
quality, and that he should not accept them. 8. having commenced
an action against B. for the return of the purchase money, B.
obtained leave to serve P. with a third party notice under Imp. O.
16, R. 18, (under Ont. Rule 108 no leave is necessary); P. entered
an appearance, and pleadings were delivered to and by him. Upon
an application under this rule for directions as to the mode of trial,

Held, that the letter written by B. to P. being evidence against
him, but not against P., it would be unjust that the liability of B.

and P.-should be determined at one trial, and that no direction
should be given.

Schneider v. Batt, L. R. 8°Q. B. D. 701, 50 L. J. Q. B. 525,
17 C. L. J. 368.

Where a person has been served with a third party notice, under
Rule 108, and on application under above rule, the Court has decided

that all questions cannot be determined in one trial, and so declined
to give any directions, the third party ought to be dismissed from the
action. Per Bramwell, L. J.—*‘ Assume that the case is properly
brought under Imp. O. 16, R. 17, (Ont. Rule 107,) * * when, as
in this case, a Court has decided that the same question shall not be
tried once for all between all the parties, then the reason for retaining

* * The Solicitor-General has said

the third party is at an end.
that the rules could not limit the operation of Imp. J. A., 1873, sec. *
24, sub-sec. 3, (Ont. J. A, sec. 16, sub-sec. 4); but the rules have
received a sanction which renders them equivalent to an Act of
Parliament, and spcaking for myself, 1 think that, although the rule

ought to be interpreted according to the Act, still this view in effect ’

does so. It may be observed that the section of the statute is per-
missive, not obligatory or compulsory.”

See Piller v. Roberts, under Rule 107.
The Bianca, under Rule 107.
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Rule 112.

The Corporation of the Town of Dundas v. Gilmour,
2 0. R. 463.

Where the plaintiff is entitled to recover against the defendant,
against whom the action is brought, the defendant is precluded from
trying questions arising between himself and a third party added at
his instigation under Rule 108, in the trial of which the plaintiff
has no interest, and which trial would have the effect of delaying
the plaintiff in his recovery.

Rule 114.

See Rule 518 in Appendix, and Cf Imp. Rule Sup. C.
April, 1880, R. 8.

Rule 115,

Identical with Tmp. O. 17, IR. 1. (1883 R. 188.)

See Dennis v. Crompton, and Brandreth v. Shears, under
Rule 116. .
Harvey v. Great Western B. W. Co., under Rule 94.
Murray v. Gillett et al., under Rule 93.

Rule 116,

Identical with Imp. O. 17, R. 2, (except as to provision as
. to mortgage sunits.) (1883 R. 189.)

Kendricks v. Roberts, 30 W. R. 365, 46 L. T. N. 8. 59.

To join in a writ a claim to recover quiet possession of land, and
also an injunction to restrain the defendant from interfering with
the plaintiff’s quict possession, is not joining with an'action to recover
land a separate cause of action.

9
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Dennis v. Crompton, W. N., 1€82, p. 121.

Leave was granted to join a claim for the recovery of possession
of a house with the following claims : —A claim for an injunction to
restrain the defendant from interfering with the plaintiff in his
possession and enjoyment of the house, and furniture, and effccts
therein, and from continuing in occupation-or possession of the said
house and premises, and from removing the said furniture and effects,
or any part thereof ; a claim for damages for a trespass upon the
premises ; and a claim for damages for an assault committed at the
time of the trespass upon the plaintiff.

The defendant claimed to be assignee of the plaintiff’s lessor, and
had entered the house and forcibly ejected the plaintiff.

Compton v. Preston, 1. R. 21 Ch. D. 138, W. N., 1882, p.
58, 30 W. R. 563, 47 L. T. N. 8. 122, 19 C. L. J. 135.

The provisions of this rule apply to a counter-claim as well as to
an original action; and where the defendant, by counter-claim,
sought to set up two causes of action; the first a right to recover
land, the other a right to damages for deceit, and no leave to join
the two causes of action had been obtained.

Fry, J., held that the joinder of the two causes of action in the
counter-claim was in its nature embarrassing, and made an order
excluding the defendant from the benefit of the counter-claim.

Brandrgth v. Shears, W. N, 1883, p. 89.

An aétion to recover possession of a messuage. In the original
statement of claim the defendants were sued as the legal personal
representatives of one Powell, who was treated as being in occupa-
tion as a trespasser; and the claim was for recovery of posscssion,
accounts of rents or mesne profits against I’owell\w_r his representa-
tives, and payment thereof, a receiver, damages, and costs. The
defendants pleaded the Stutute of Limitations, and the plaintiff
amended by asserting that Powell was in occupation under a tenancy
created by agreement with one of the plaintitf s predecessors in title.

The defendant now applied that proceedings might be stayed,
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_upen the ground that the action was one for the recovery of land,
and thgt the provisions of this rule had not been complied with, and
also argsed that the plaintiffs could not in one and the same action
claim <l;xma5;\éngninst the defendants as trespassers and mesne profits
against them as tenants.

The p'laintiﬁ"s asked leave to amend, under Rule 474, by striking
out tie word ‘* damages.”
/ Pearson, J., held that the pleadings presented two incompatible
alternatives under which the plaintiffs might either treat the defen-

| dants as trespassers or tenants, and granted the motion, refusing

! liberty to amend, without prejudice, however, to any further action.
’ ) ’

See Musgrave v. Stevens, under Rule 10.

Wood v. Wheater, under Rule 341.

Mcllhargey v. McGinnis et al., 9 O. P. R. 157.

An application to join another cause of action with an action for
the recovery of land, must be made before the action is brought.

Action to recover possession of land as assignee of a lease. Defence,
that the lease was-in fact a mortgage, and frand and want of con.
sideration wer€ alleged. .

Held, that\the plaintiff could not amend his statement of claim
and ask a foreclosure of the land as mortgagee.

>

Rule 124.
[dentical with Imp. O. 18. (1883, R. 139.)
Crumley v. Kingston, 3 C. L. T. 311.

A person of unsound mind, not so found by inquisition, brought
his action by a next friend, who was worthless.

Heli, that the plaintiff stood in the same position as an infant, and
that his next friend need not be a person of substance. Order for
security for costs refused.

Bee Inoram v. Litile, under Rule 222,
o )
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Rule 125, sq.

See under ** Pleadings ” (Misc.)

Cf. Imp. O. 19 (1883, O. 19.)

Rule 127,
Identical-with Tmp. O. 19, R. 3. (1883, R. 199.)

Beddall v. Maitland, L. R. 17 Ch. D. 174, 50 L. J. Ch. 401,

A counter-claim may be brought in respect of a cause of action

arising after the issue of the writ in the original Action.

Gathercole v. Smita, 1. R. 7 Q. B. D. 626, 45 L. T. N. S.
106, 18 C. L. J. 80.

Where a defendant pleads by way of set-off and counter-claim to
a claim of the [{l;xintlll of such a kind that no set-off is permissible
as, for example, a claim for arrears of a pension— the defendwnt’s
claim fails altogether, and his set-off and counter-claim must be
dismissed.

Two out'of three Judges expressed an opinion that a set-off and

counter-claim are the same thing.

l)v'fll‘.\’/).l/ v. Middleweek, 30 W. R. 45.

In an action by a tenant against his under tenant for a rescission
of the under lease, the defendant by his defence and counter-claim
asked that the plaintiff might contribute to the extent of one half n
respect of costs payable by himself and the defendant, under 4n order
in another action, to which they were co-defendants, the whole of
such costs having in fact been paid by the defendant in the present
action.

The counter-claim was dismissed, on the ground that a defendant
cannot proceed against a co-defendant by independent proceedings,
in respect of costs to which both are equally liable.

\

/




NOTES OF PRACTICE CASES. 69

In re Milan Tramways Co., L. R. 22 Ch. D. 122, W. 1\1
1882, p. 146,48 L. T. N. 8. 213, 52 L. J. Ch. 29, 31
W. R. 107,19 C. L. J: 99.

Per Kjy, J.—*‘In my opinion this rule was not intended to give
rights against third parties which did not exist before, but it is a rule
of procedure designed to prevent the necessity of bringing a cross-
action in all cases where the counter-claim may conveniently be tried
in the original action,” ¢

See Compton v. Preston, under Rule 116,
McGowan v. Middleton, under Rule 170.
Toke v, Andrews, under Rule 152.
Lumsden v. White, under Rule 322.

Gray v. Webb, under Rule 168.

Mersey Steamship Co. v. Shuttleworth, under Rule 322.

Bowyear v. Powson, under sec. 16, snb-sec. 4.

Bowker v. Kesteven, under Rule 428.

In re Brown— Ward v. Morse, W. N., 1883, p. 71.

The principle of Mason v. Brentini, 15 Ch, D. 287, (see T. and E.,
p. 42) applies equally to a case where both claim and counter-claim
succeed as to a case where both fail.

In re Holmes— Wright v. Weatherhead, W. N., 1883, p. 110.

The statement of claim alleged that a testator’s share in a partner-_
ship business had been purchased by the surviving partners, but that
the defendant, the surviving executor and trustee of the will, had
allowed the purchase money to remain outstanding, and claimed a
declaration that he was liable to make good the outstanding sums to
the trust estate, and for a receiver ; for removal of the defendant
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from the, trusteeship, and the appointment of new trustees, and as
far as might be necessary for the adminigtration of the estate.

The statement of defence alleged in effect that the retention of the
purchase money by the surviving partner was with the full consent
of all the testator's children (the plaintiffs were children of one of
such children) that the defendant had long ceased to be an acting
trustee, and was willing to retire; and there was a counter-claim
against all the testator’s children and grandchildren, including the
plaintiff, for indemnity and for administration of the real and
personal estate.

Held, that the plaintiffs would not be embarrassed or delayed by
the counter-claim. That the plaintiffs in the original action, being
infants, could not be parties to the indemnity, but were interested
in the administration of the estate, and it was not to be overlooked
that the defendant claimed general administration whilst the plaintitfs
claimed’ adipinistration only so far as might be necessary. In the
general administration the defendant sought to have his indemnity
established, and with this the plaintiffs’ claim was certainly to some
extent concerned. )

” Glass v. Glass, 9 O. P. R. 14.

In ejectment the defendant was allowed to set up a counter-claim
for dower out of the lands in question.

Sackville v. Pacey, 18 C. L. J. 14.

A defendant is not entitled to set up in his counter-claim a hypo-
thetical case for relief against a third party.

Exchange Bank v. Stinson, 32 C. P. 158,

Action by assignee of an account for the price of lumber and staves
delivered by the assignor to the defendant under two certain con-
tracts therefor.

Held, that the defendant could set up, under R. S. O. ch. 116,
secs. 7, 10, and the Judicature Act, secs. 12, 16, and this rule, as a i\
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defence a claim for\d-eu{l_mge for non-delivery by‘the assignor to the
defendant of certain other timber and staves specifidd in the contracts,
and for the inferior quality of those delivered.

See Dockstader v. Phipps, and Canadian Securities Co. v
Prentice, under Rule 164.

Hendrie v. Neelon, 3 C. L T 20].

Action for the price of timber delivered. A counter-claim for
damages for non-delivery of some other timber held good.

Midland R. W. Co. v. Ontario Rolling Mills Co., 19 C. L. J.
31,3 C. L. T. 55.

Action for price of iron delivered. A counter-claim for damages
for non-delivery of other iron under the same contract held good.

' o

Rule 128,
Virtually identical with Tmp. O. 19, R. 4. (1883, R. 200.)

1"/ re 1’“7"()" ——'/'1)117)188)111 V. 1’(’)"('7), 3() \\' l:. 287,
’
45 L. T. N. S. 755.

In an action to enforce a donatio mortis causa, a statement of claim,
which alleged simply that a good and valid donatio mortis causa was

made to the plaintiff, without stating the facts which constituted it,
was held demurrable.

Scott v. Sampson, L. R. 8 Q. B. D. 491, 30 W. R. 541,
46 L. T. N. 8. 412, 18 C. L. J. 236.

I[f in an action for libel a defendant desires to give evidence of
general reputation, or any other material facts, he must shew upon
his statement/ of defence that it is his intention to offer such evidence
and to rely on such material facts. '
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Uniun Fire Ins: Co. v. Lyman, 46 U. C. R. 453.

Demurrer to statement of defence, on the ground (among others)
that each paragraph was not by itself a good answer.

Held, that this formal objection was not maintainable : that each
paragraph should contain (as nearly as may be) a separate allegation,
but it is not said a separate defence.

A,'('()H v. Creighton, 9 O. P. R. 253.

The statement of claim must mention the date of the issue of the
writ.

Secott v. Ferguson, 2 C. L. T. 556.

The mention in the statement of claim of the date of the issue of
the writ of summons is essential under this rule. Leave to amend.

Rosenstadt v. Rosenstadt, 9 O. P. R. 311. y

A general charge of adultery, without specifying particulars, is
bad. The plaintiff was ordered to give within a month particulars
of the acts of adullery intended to be proved.

See Kol freitsch v. MclIntyre, under iule 147,

Rule 131
Cf. Imp. O. 19, R. 6. (1883, R. 206.)
Burritt v. Murdock, 9 O. P. R. 191.

Where a defendant does not appear, notice of motion for judgment
must nevertheless be served, or posted up in the proper office.

Rule 133,
[dentical - with Imp. O. 19, R. 8. (1883, R. 230.)

See In re Holmes, Wright v. Weatherhead, under Rule 127.
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Rul> 136.
. 3 e re i ox { . D]
[dentical with Imp. O. 19, R ,{)Z'S,ISS.?, R. 218.)
See Kolfreitsch v. McIntyre, under Rule 147.

g

Rule 141,
Identical with Imp. O. 19, R. 23. (1883, R. 216,)

Futcher v. Futcher, 29 W. R. 884, 45 L. T. N. S. 306,
17 C. L. J. 415.

A statement of claim which alleges an agreement in relation to a
matter which comes under the Statute of Fraunds, but is silent as to
whether it is evidenced by writing or not, is not open to a demurrer,
though one specifically relying on the statute.

~

Burnett v. Union Mutual Fire Ins. Co., 32 C. P. 134,

Declaration on a policy of insurance not averring that it was under
the corporate seal. Plea, non est factum.

Held, on demurrer, plea good, for declaration set forth a complete
instrument ; and that in any event under this rule such a plea must
now be treated at the trial (Rule 493) as a n:ere denial of the making
of the contract of insurance in fact, and not of its legality or sufficiency
in law. y

Rule 142,
[dentical with Tmp. O. 19, R. 13. (1883, R. 253.)
Abouloff v. Oppenheimer, 30 W. R. 429,

A statement by way of defence that the plaintiff at the time of
bringing the action was a married woman, and that the husband is
a necessary party, is in reality an informal plea in abatement, and
may be demurred to.

10
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Rule 144,
[dentical with Imp. O. 19, R. 15. (1883, R. 254.)

(Lyell v. Kennedy, I/ R. 20 Ch. D. 484, 46 L. T. N. 8. 752,
30 W. R. 493, W. N. 1882, p. 137, 18 C. L. J. 383.

Per JesseL, M. R.—This is simply an action to recover land and
mesne profits by a legal title, and then the question comes to this :
could there have been a bill of discovery filed in aid of such an action
if it had been brought before the Judicature Act? The answer to
that is to be found in the judgment of the Court of Exchequer in
the case of Horton v. Bott, 2 H. & N. 249, where it is held not to
exist. * * We have now to proceed under the Judicature Act,
which makes no distinction between equitable and legal actions.
Still, this being an action for the recovery of land by a legal right,
is exactly the old action of ejectment in substance though not in
form. The Judicature Act makes an !ltemtion of procedure merely,
and not an alteration of the law, and if there was no right to file a
bill of discovery or to administer interrogatories before the passing
of the Judicature Acts, there is no such right now.

Brerr, L. J., to same effect. ¢

HoLKER, J., concurred.

On appeal to the House of Lords this decision was reversed, 8 Ap.
Cas. 217, 31 W. R. 618, 48 L. T. N. 8. 585, 52 L. J. Ch. 385, W. N.
1883, p. 52, and it was held that the plaintiff in an action of eject-
ment has the same right as the plaintif in any other action to
administer interrogatories and require production.

Wrentmore v. Hagley, 46 L. T. N. 8, T41.

[n an action for the recovery of land, the defendant may be com-

pelled to make an affidavit of documents in his posscssion relating to
the matter in question.

Daniel v. Ford, W. N. 1882, p. 165, 47 L. T. N. 8. 575.

The plaintiff in an action for the recovery of land, claiming by a
purely legal title, is not entitled, except under special circumstances,

T —"




NOTES OF PRACTICE CASES. 75

to an affidavit of documents from the defendant nor to any dmcovery
at all which may tend to disclose the defendant’s title.

In Appeal, W. N. 1883, p. 52.

The decision in this case was reversed in consequence of the reversal
by the House of Lords of the decision of the Court of Appeal in
Lyell v. Kennedy.

See Mcllhargey v. McGinnes et al., under Rule 116.

Rule 147.
Identical with Imp. O, 19, R. 18. (1883, R. 211.)
Kohfreitsch v. McIntyre, 3 C. L. T. 173, 19 C. L. J. 116.

Action on a promissory note. Defence, among others, that the
signature was obtained by fraud. Particulars of the fraud allegéd
were demanded in writing, but not furnished.

ITeld, on a motion to strike out this part of the defence, or for
delivery of particulars, that instead of the circumstances of the
fraud being given by particulars they should be alleged in the state-
ment of defence, in conformity with the mode of pleading formerly
in vogue in the Court of Chancery ; and order made for amendment.

Rule 149,
Identical with Imp. O. 19, R. 19. (1883, R. 212.)

See T'oke v. Andrews, under Rule 152.

Rule 152,
. Similar to Tmp. O. 20, R. 12. (1883, R. 282.)
Toke v. Andrews, L. R. 8 Q. B. D. 428, 30 W. R. 659,
18 C. L. J. 204.

Defendant having set up in his defence, by way of counter-claim,
matter arising since the commencement of the action, plaintiff may

N
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in his reply set up by way of counter-claim other matter arising since
the commencement of the action (but at the same time and out of
the same transaction as the countor-claim of the defendant), although
said matter arose belore the delivery of the statement of defence.

Rule 157,
Virtually identical with Imp. O. 20, R. 3. (1883, R. 284.)
See Perkins v. Beregford, under sec. 32.

Oshawa Cabinet Co. v. Note, under Rule 385.

Rule 158.
Cf. Imp. O. 21 R. 1. (1883, R. 225.)
Clarke v. McEwing, 9 O, P. R. 281.
If a statement of claim is filed after the time limited, the action

will not be dismissed for its non-delivery, but the statement is irreg-
ular and may be struck out.

Under the circumstances the time of delivery was extended npon

payment of costs.

See Hunter v. Wilcockson, under Rule 324.

Rule 1597
Virtually identical with Tmp. O. 21, R. 4.
Fawcus v. Charlton, I. R. 10 Q. B. D. 516, W. N.
1883, p. 83.

The plaintiff delivered a notice under this rule, that his claim was
that which appeared by the endorsement on the writ, and the defen-

dant demurred on the ground that the statement disclosed no cause
of action.

cl
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=

Held, that there was no ground of demurrer, and that the defen

dant’s only remedy, if any, was to apply under the rule for a further
statement. Robertson v. Howard, 3 C.

P. D. 280, on which defen-
dant relied, disapproved.

See Hunter v. Wilcockson, under Rule 324.

Rule 164.
Identical with Imp. O. 22, R. 5.

——

(1883, R. 244 )
See Fraser v. Cooper, llall & Co. ; Waddcll v. Fraser, under
Rule 166.

Dockstader v. Phipps, 9 O. P. R. 204.

In an action for the recovery of land and mesne profits,” a counter
claim for damagcs for illegal distress against the plaintiff and his
bailiff who executed the distress was held to be good.

Canadian Seccurities Company v. Prentice, 9 O. P. R. 324.

Counter claims are not to be favoured unless required by the
clear legal rights of the defendants.

Action on a promissory note, which plaintiffs had taken for value
after dishonour. The defendant had transferred certain timber

limits to the original holders, as collateral security, and these limits
had been sold.

A counter claim against the plaintiffs and original holders, on ti\c
ground that the latter had sold the limits without authority and for

an insufficient price, and praying that a set off might be allowed, was
held bad.

See Oshgwa Cabinet Co. v. Note, under Rule 385.
.

\
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Rule 165.
[dentical with Imp. ©. 22, R. 6. (1883, R. 245.)

See Fraser v. Cooper, Hall & Co.
Waddell v. Fraser, under Rule 166.

Romann v, l}rmlrc('[/\;, (by original action). Brodredht v.
Fick, (by counter-claim), 9 O"P. R. 2.

A defendant cannot by counter-claim raise an issue between him-
gelf and a third party, with which the plaintiff is not concerned.

Rule 166.

[dentical with Imp. O. 22, R. 7, (1883, IR. 246.)

Fraser v. Cooper, Hall & Co. Wauddell v. Fraser, W. N.
1883, p. 110, 31 W. R. T14.
A person not a party to an action, when made a defendant to a

counter-claim, is not entitled to enter an appearance gratis, unless

and until he has been regularly served with a copy of the defence ;
yut having been so served, the appearance

and if he appears \\'ith\§

may be discharged on md¢ion by the plaintiff in the counter-claim.
\
See Romann v. B&f\udccld, under Rule 165.

RUIB 168» ’ ‘\
Virtually identicol with Tmp. 0. 22, R,D. (1883, R. 248.)

Gray v Webb, L. R. 21 Ch. D. §02, & L. J. Ch. 815,31 W.
R. & 16 L. T. N. §. 913, \W. N. 1882, . 122,

cause of action against the

A counter-claim may be brought on a
plaintiff in the same character, subject to'the power of the Court to

exclude it or strike it out.
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To an action by the vendor for the specific performance of a con-
tract for the purchase of premises in the possession of the purchaser,
a counter-claim was put in for the return of a part of the price of a
business carried on on the same premises under an earlier agreement
between the same parties.

Held, that the action being for a sum presently payable, and the
counter-claim involving investigation, and the defendant having been
guilty of delay, the counter-claim ought to be excluded.

See Compton v. Preston, under Rule 116.

\_ )
‘ Rule 170,
Identical with Imp. O. 23, R. 1. (IRSR, R. 290.)

M’Gowan v. Middleton, 52 1..J. Q. B. 355, W. N. 1883 P 75.

Although a counter-claim is not strictly a cross-action, (as it is not
commenced by writ), nevertlieless everything which is done in respeet
of proceedings on a counter-claim, must be treated as though it were
a cross-action, and therefore the discontinnance hy the plaintifl of an
action brought by him against the defendant, does not put an end to
a counter-claim pleaded by that defendant. Vavasseur v. Krupp,
L. R. 15 Ch. D. 474, overruled.

Real and Personal Advance Co. v. McCarthy, 30 W, R. 481,
W. N. 1831, p. 109, 45 L. T. N. 8. 116, 17 C. L. J. 345.

A defendant was allowed to withdraw his defence, and ordered to
pay the plaintiffs their costs of the action so fur as occasioned by his
defence.

ITeld, that the taxing officer in taxing the costs under this order
was right in declining to apportion the general costs of the suit up
to the time of the withdrawal, and in allowing those only which
were occasioned exclusively by the defendant’s defence.

See I'riendly v. Carter, under Rule 255.
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Rule 171
Imp. O, Deec. 1875, R. 9. (1383, R. 291.)

Bee Chapman et al. v. Smith, and Friendly v. Carter, under

Rule 255.

Rule 173,
Identical with Imp. O. 24, R. 1. (1883 R. 276.)
Waton. v, Storer, L. R. 22 Ch. D. 91, 48 L. . N. 8. 204,
31 W. R. 488, 19 C. L. J. 98.

The time for delivering a reply, which would have cxpirul‘:lul_\'
25th, was extended to August 22nd, and then to September 19th,

On September 26th, no reply having been delivered, the defendant

served netice of motion for judgment. On the sagne day the plaintiff,
by leave of the Judge, served notice of motion for the lollowing day
for leave to deliver a reply, amd on tiie 27th the Judge ‘refused the

plaintiff’s motion on the ground of unexplained delay.

Held, on appeal, the application ought to have been granted on
the terms of the plaintill’s paying the costs of it,

See Graves v. Terry, under Rule 322,
Schneider v. /’/'r:('/n/‘, under Rule 176.
» \
Rule 176.
See Imp. O. 29, R. 12. * (1883, R. 280.)
See Lumsden v:White, and Graves v. Terry, vnder Rule 322,

Schneider v. Proctor, 9 O, P. R. 11. »

A cause is at issue where a_joinder of issue has bheen delivered, or
where three weeks have elapsed after statement of defence has been
delivered.
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A notice of trial served before either of these events had happened
was held irregular and set aside.

Sce Leeson v. Leeson, under sec. 45.
‘ ; Canadian Securities %o. v. Prentiss,

Harper v. Marz, under Rule 255.

Rule 178.
Identical with Imp. O. 27, R. 1. (1883 R. 223,

et : Laird v. Briggs, 1. R.19 Ch. D. 22,44 L. T. N. 8. 361,
and 45 L. T. N. 8. 238, 17 C. L. J. 346, and 477.

When the refusal of leave to amend the pleadings takes place at
the trial of an action, it forms part of the judgment, and an appeal
from the judgment includes an appeal from such refusal. The Court.
of Appeal has full power to give leave to amend on the hearing of the
appeal.

Per Jrsseu, M. R.—It is not proper to mention the refusal of leave
to amend in the judgment as drawn up.

The plaintiff claimed to be tenant in possession of part of the fore-
shore of the sea at Margate, and sought to restrain the defendant
from removing shingle from the foreshore, and from plicing bathing
machines npon it. ‘The defendaint claimed an easement, and by his.
statement of defence denied that the plaintiff was, or ever had been,.
in possession of the foreshore in question, ‘‘save subject to the
rights of the defendant.”

Held, by the Court of Appeal, that the defendant should be
allowed leave to amend his statement of defen e by striking out the .

4 qualifying words, making the denial of the pl.intiff's possession an.
absolute one, aud claiming the ownership of the foreshore.

Clarks v. Yorkc) 31 W. R. 62

Leave to amend should be given where there is a slip in the plead-

ipgs, but not so as to raise a fresh cause.of action.
11




82 NOTES OF PRACTICE CASES.

Harris v. Jenkins, L. R. 23 Ch. D. 481, 47 L. T. N. 8. 570.
52 L. J. Ch. 437, 31 W. R. 137, 19 C. L. J. 206.

In an agtion to restrain the obstruction of an alleged private right
of way, thbplaintiﬁ' ought to show in his statement of claim whether
he claims the right by prescription or by grant. He ought also to
allege with reasonable certainty the ‘ermini of the way and its course.
If the plaintifl oniits to do this his statement of claim is embarrassing,
and the Court will order it to be amended.

Webher v. Wedywood, W. N. 1883, p. 8.

A motion for' leave to amend was refused, where the effect of the
proposed amendment would b to raise a new issue for the purpose
only of determining how the costs in the action should be awarded.

Liardet v. [Iummond FElectric lLizht and DPower Supply
Co., W. N. 1883, p. 96.

Action for specitic performance of an agreement to purchase
certain pateuts on the terms of a contract set out in the statement of
claim. The statement of defence alleged thit it was an implied
term of the cont. act that the patents were good aud valid, and further
alleged that they were not good and valid.

The paragraph was struck out.

On appeal, held, that there was no reasonable ground to contend
that the case was taken out of the ordinary rale that the vendor of a
patent does not warrant its valility. That the allegation was pro-
perly struck out, u\incu if it ‘were not struck out the plaintifi' could
not prudently abgtiin from addacing evidence that  the patents
were valid. '

See Gray v Webb, under Rule 168,

Russell v. Canada Life Assurance Co, 32 C. I, 250.

Pleas setting up further dafences were added at the trial, after the
case had been in progress some time : Held, permissible.
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Rule 179.
[dentical with Tmp O. 27 R. 2. (1883, R. 310.)
See Schneider v. Proctor, under Rule 176.

———

Rule 184,
Virtually identical with Tmp. O. 27, R. 6. (1883, R. 314.)

Nobel's Explosive Co. v. Jones et al., L. R. 17 Ch. D. 721,
17 C. L. J. 432. ®

An action for alleged infringement of a patent by the importation
into British waters of a material manufactured abroad according to
the patent process, for the purpose of having it transhipped.for
exportation, Evidence was given at the trial that the defendants
had acted as Custom House agents for the forcign manulacturing
firm, in getting the goods landed and stored in this country.

Upon this the plaintifls’ counsel asked for and obtained leave to
amend,

When the case came on again for hearing on April 20th, the
plaiutiffs (who were suing as assignees of the British Dynamite Co.,
the prior holders of the patent,) observed that they alleged several
breaches prior to the date of the assignment to themselves ; and they
asked if ,it should be co ‘tended that the right of the British Dyna-
mite Co. to sue did not pass to them, they should have leave to
amend by making the liguidator of the British Dynamite Co. a party.

Held, that the pluntiffs must confine their case to the alleged
breaches siuce the assignment, and that it was now too lite to amend.

Rule 189,
Identical with Imp. O. 28, R. 1.

Bee Werdermann v. Soviété Generale D' Electrioité, under
Rule 103.




84 NOTES OF PRACTICE CASES.

Gunn v. Trust and Loan Co., 2 0. R, 393.

Where the allegations in a bill of complaint were of an ambiguous
character, hovering between two inconsistent alternatives, neither of
which supported the conclusion suggested by the pleader, a demurrer
for want of equity was upheld.

The Court will regard the intwitus with which the allegations in a
bill of complaint are made, and will not allow the prayer for general
relief to control the obvious frame of the record.

Rumohr v. Marz, 18 C. L. J. 55.

The plaintiff replied to the défendant’s statement of defence by
amending his ‘claim, adding to his statement two new parggraphs
which would have been demurrable if pleaded as a reply. ‘Lhe
matters thereby set up‘did not by themselves disclose any distinct
cause of action. The defendant then served an amended statement
of defence, and demurred to the two paragraphs.

In view of the fact that the paragraphs which had been so added
did not disclose any separate or substantial cause of action, and that
the demurrer, however decided, could not advance the cause, thé Court
overruled the demurrer without costs, as it was the first occasion the

point had arvisen under the Judicatur: Act. f
/

Attorney General v. Midland R. W. Co.,, 3 C. L. [T, 33.

A demurrer will no ,die to_an ambigunous or uncertain pleading:
the propenyemedy: it to apply in Chambers to strike out or amend
the defective matter.

Where one or more paragraphs of a pleading are demurred to, the
Court may properly look at any other pragraph or paragraphs bear-
ing on the same matter, and if the whole taken together disclose a
sufficient defence, the demurrer must be ove.ruled.
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Rule 190,
Identical with Imp. O. 28, R. 2.

Attorney-General v, Birmingham, Tame and Rea Drainage
Board, L. R.'17 Ch, D. 685, 17 C. L, J. 431.

A decree was made in 1875 against the corporation of B., as the
sanitary authority of B., granting a perpetual injuhction to restrain
them from allowing sewage to flow into a river so as to be injurious
to health, or a nuisance to the plaintiffs ; but the injunction was sus-
pended for five years, to give the corporation an opportunity of
executing certain works, After the expiration of this period the plain-
tiffs desired to enforce the injunction, hut in the meantime the B. T,
and R. District Board had been constituted by Act as the sanitary
authority of the district, in place of the corporation of B.

‘T'he plaintiffs brought an action against the B. T. and R.(Board,
<laiming a declaration that they were entitled to the same benefit of
the decrce as against the defendants in the present action, as if they
had been defendants in the former suit. The defendants demurred,
on the ground that the statement of claim shewed no cause of action
against them.

Held, (reversing Bacon, V. C.) that the demurrer must be allowed.

Bidder v. McLean, L. R. 20 Ch, D. 512, 30 W, R, 529,
W. N. 1882, p. 27,46 L. T. N. 8. 70, 18 C. L. J. 343.
Where the equity of a plaintiff 's claim is not apparent on the face

of it, a demurrer stating that the claim is ** bad in law on the ground

that the facts alleged therein do not shew any cause of action to which
effect can be given by the Court” is sufficient.

Rule 195.
Identical with Imp. O. 28, R. 5.

Bank of Montreal v. Cousing, 3 C. L. T, 265.

In an action against several defendants, some of the defendants
<combined with their defences on the facts demurrers to the whole
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statement of claim. The demurrers were not filed soon ;nough to
permit of their being argued and disposed of before the trial.

An order was made, giving leave to enter the action for trial, not-
withstanding the combined demurrers and defences, and notwith-
standing that the demurrers had not been argued or disposed of, and
also that the demurrers should be argued and dealt with by the
Court at the trial of the action.

Rule 203.
Identical with Tmp, O, 29, R. 1. (1883, R. 201.)
Metealfe v, The British Tea Association, 46 L. T. N. 8. 31

On the/@nd November an order was made dismissing an action,
unless a statement of claim was delivered within seven days, and on
the 9th November this time was extended to three days. On the
14th November the plaintiff d:livered his stitement of claim, and on
the following day the defendant drew up and served the order of the
2nd November.

Held, that the time for appealing from the order of the 2nd
November should be extended. Per Bowen, J.—An order does not
take effect until it is drawn up and served and the action was not
dead when the statement of claim¥Was delivered.

Rule 211,

Identinal with Imp, O, 29, R. 10. (1883, R. 304.)
Wilmott v. Youny, 44 L. T. N, 8. 331.

A foreclosure action. Defend nt appeared and gave notice that he
did not rejuire a statement of claim. The time for delivery of state-
ment of defence had expired, and the action was set down on motion
for judgment.
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Defendant objected that the action ll(l;l{hd brought to trial, as there

bhad been no defanlt of plewling, for defendant was not compelled to
deliver a statement of defence.

Plaintiff contended that he was at all events entitled to judgment

under Rule 322, for tho writ was tantamount to a pleading by consent
of parties.

Jesser, M. R.  “I seeno rule exactly applicable to the cass as it now
st'nds. I have pronounced hundreds of judgments upon writs with-
out ple:dings where thedefendant has not opposed.  Let the action go
into the general non-witness list * * If I could make the defen
dant pay the costs of the day I should do so.”

Perpetual Investment Building Society v. Gillespre, W. N.
1882, p. 4.

An action by a mortgageé for acconnts, foreclosure, or sale. The
plaintilf society had filed a long affidavit in support of the state-
ment of claim, and had made the mortgage deed, and further charges
exhibits. 'There was no statement of efence.

Upon motion for judgment the defendant submitted that no affi
davit was necessary, and that the costs of it should not be allowed.
An order for accounts, and for a sale was made, but the costs of
the affidavit were disallowed.
)
[

Rule 214
Identical with Imp. O. 2), R. 14. (1883, R. 308)
Williams v Brisco, 29 W. R. 713,17 C L. J. 478.

Plaintiff obtiined judgment agiinst the defendant on substituted
service and in default of pleading.

The judgment was discharged and the defendint was granted
liberty to appear and defend, on shewing that the judyment was the
earliest notification he had.of the action, and that he had a good
defence on the merits, He was, however, ordered to pay the plain-’
tiff all the costs of the action subsequent to the delivery of the
statement of claim, and the costs of and consequent upon the motion.
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In e Aston Hall Coal and Brick Co., ( Lmutod ), 30
W. R. 245.

An order was made for winling up a company on the petition of a
«reditor, neither the company nor any other creditors appearing. On
a motion by the company with the consent of the petitioning creditor,
who had been satisfied, for discharging such order,

Held, that the order could be discharged, the (‘onrt reserving
liberty to all persons interested to apgly.

See Wesson Brothers v. Stalker, under Rule 9.

Rule 215,
Identical with Imp. O. 30, R.-1. (1883 R. 253, 256.)
Emden v. Carte, 45 L. T. N. 8. 328, 18 C. L. J. 18.

Where a defendant denies liability, but pays money into Court,
and pleade the sum paid in is enough to sasvisfy the plaintiff’s claim,
were his contention right, the pliintiff may obtain payment out
under Rule 217, and may either, under Rule 218, accept it in satis-
faction of his claim, and tax hia”costs and sign judgment for his
costs so taxed, or miy go on with his action for the purpose of
recovering more; and whether the plaintiff succceds or not in
recovering more, or even fails altogether in establishing that the
defendant is under any liability, he will be entitled to retain the
money so taken out of Court.

Nichols v. Evens, L. R: 22 Ch. D. 611, W. N, 1883, p. 13,
2

48 L. T. N. 8. 66, 5:
19.C. L. J. 208.

Ilmp. O. 30 (Ont. O. 26) applies only to an action which is strictly
brought to recover a debt or damages. If an account is claimed the
order does not apply, and even if the plaintiff accepts in satisfaction
of his whole cause of action a sum paid in?o Court by the defendant,
the Court has a discretion as to the coste.

L. J. Ch. 383, 21 W. R. 412,
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Rules 215-218. R |
Imp. O. 26. (1883, 0. 22.) 4
King v. Duncan, 9 O. P. R. 61. /

Where money is paid into Court for a svecific purpose, 'jk party
paying it in is entitled to withdraw it when that purpose his been
answered in his favouy.

The money in this case was paid in *‘ to abide the further order of
the Court.”

Held, that it was not paid in for any specific purpose : that it
represented the subject matter of the suit : that it was in the discre-
tion of the Cunrt to act in the premises ; and that the money should
remain in Court pending an appeal, unless security were given.
instead.

|
Rule 217.
Virtually identical with Imp. O 30, R. 3. (1883, R. 259.)

See L'mden v. Carte, under Rule 215,

Rule 218.
[dentical with Imp. O. 30, R. 4. (1883, R. 261.)
See Emden v. Carte, under Rule 215.

Rule 219 sq.
Bee Lyell v. Kennedy, under Rule 144.°
Daniel v. Ford, under Rule 144,
“Huwivmings v. Williams, 52 L. J. Q. B. 273, W. N. 1883,

p. G8.
12

\

\
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Dawis v. Wickson, 9 0. P. R, 219.

The former Chincery Prattice applies to adtions in the Chancery
Division, in the cape of examinations for discovery.

f

The defendant may therefore be examined at any time after his
defence is filed, or after the time for filing ths same his expired.

Muaitland v. Globe Printing Co., 19 C. L. J. 174

Held that the sub-editor or assistant editor of the defendants was
an officer of the company, examinable for the purpose of discovery.

Milner v, Clark, 3 C. L. T. 215.

The station master of a railway company is an officer of the com-
pany, for the purpose of examination.

IWilson v Cowan, 19 C. L.J. 140, 3 C. L. T. 216.

The practice of the Court of Chancery as to discovery is continued
in the Chancery Division ; forty-eight hours notice of an appointment
for examination must be given the solicitors of the party to be
examined, but it is only necessary to serve the subpu,ua on the party
himself in reasonable time.

\

A subpcena dated prior to the issue of the appointment for examin-
ation is regular, provided it was issued after the trm.} when the party
examining was entitled to examine.

Rule 221,
Ldentical with Tmp. 0 31, R. 11. (1883 R. 356.)
Bewicke v. Graham, L. R. T Q. B. D. 40), 17 C. L. J. 434.

In this case the de¢fendants, in an affi lavit of documents made
pursuant to an order for discovery, stated as follows :—-

*“ We have in our possession or power certain documents numbered
101 to 110 inclusive, which are tied up in a bundle marked with the
letter A., and initialed by the deponent *C. G."; the said documents
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relate solely to the case of the defendants and not to the case of the
plaintiff, nor do they tend to support it, and they do not, to the best
of our knowledge, information, and belief, contrin anything impeach-
ing the case of the said defendants, wherefore we object to produce
the same, and say they are privileged from production.”

On app2al from the decision of a Ju lge at Chymbers, the Divisional
.Court refused to order production, and this decision was affirmed l)%)
the Court of Appeal.

China Trans-Pacific Steamship Co. v. Commercial Union
Ass. Co., L. R. 8 Q. B. D, 142, 51 L. J. Q B. 132, 30
W. R. 224, 45 L. T. N. 8. 647, 18 C. L. J. 118.

In an action on a marine policy, underwriters arg entitled to dis-
covery of ship’s papers in accordance with the practice before the
Judicature Act.

Kearsley v. Philips and others, L. R. 10 Q. B. D. 36, 52
L J. Q B. 8,31 W. R. 92, W. N. 1882, p. 14).

A defendant said, in an affidavit on documents, that certain docu-
ments were in the joint possession of himself and a person named,
not a party to the action, saying also that the documents were their
joint title deeds. The plaintiff applied for an order for inspection.

Held (irrespectively of any privilege of title deeds), that inspection
could not be ordered, although the defendant did not say either that
be was physically unable to produce the documents, or that consents
to their production was refused and could not be obtained.

Affirmed on appeal, L. R. 10 Q. B. D. 465, 52 L. J. Q. B.
269,31 W. R. 467, W. N. 1883, p. 38, 43 L. T. N. 8. 468

" See Danvillifer v. Myer, under Rule 278.
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Rule 222.
Cf. Tmp. O. 31, R. 12. (1883 R. 354.)
See Rule 513 in Appendix.

Wheeler v. LeMarchant, 17 Ch. D. 675, 44 L. T. N. 8
632, 30 W. R. 235, 17 C. L. J. 391

Where a solicitor is’consulted by a client, in a matter as to which
no dispute has arisen, and applies to a surveyor or other third party
for information necessary to enable the solicitor to give legal advice
to the client, the comnmnications between the solicitor and third
party are not privileged from discovery in legal proceedings subse-
quently commenced by or against the client.

Fowler v. Fowler, 50 L. J. Ch. 686, 17 C. L. J. 396.

A solicitor had been served with a subpeena, duces tecum to attend
as a witness on behalf of the plaintiff, and to produce a certain
marriages ettlement which he had prepared.

On his objecting to produce the settlement, as he had not been
paid his costs for preparing it. Held, that he could not set up his
solicitor’s lien against the plintiff, and that he was bound to pro-
duce the settlement for the plaintiff's inspection.

La Campa;/nie‘ Financiére et Commerciale du Pacifique v.
The Peruvian Guano Co. (Limited), 52 L. J. Q. B. 181,
31 W. R. 395,48 L. T. N. 8. 22,

An affidavit of documents is insufficient and a further affidavit will
be ordered where it appears from the affidavit of documents itself, or
from the documents therein referred to, or from any admission in the
pleadings of the party who makes the affidavit, that there are or have
been in his possession, or yower other documents ‘ relating to any
matter in question in the action,” within the meaningof this rule ;
and a document, ‘ relating to any matter in question in the action” is
one which it is not unreasonable to suppose contains information
which may, directly or indirectly, enable the pirty who claims the
further affidavit either to advance his own case or to damage that
of his adversary.
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In re Mason—Mason v. €atley, L. R. 22 Ch. D. €09, 52
L. J. Ch. 478,48 L. T. N. 8. 631

Letters between trustees and between trustees and their solicitors,

relating to the trust, before action brought, are not privileged against
the beneficiaries.

Westinghouse v. Midland Railway Co., 48 L. T. N, 8. 98,

In an action to restrain the defendant company from makingor
using any brake apparatus, similar to the ‘‘ continnous brake appar.
atus,” of which the' plaintiff was the inventor and pateptee, the
defendant company sought to withhold from production, certain
letters which had passed between the officers of the company, and
between them and. other persons. This correspondence, it was
alleged, had arisen in consequence of a claim made by the plaintiff
regarding his patents, in a letter addressed to the wecretary of the
company, which was taken by them to be an intimation that the
plaintiff intended to proceed against them for infringement of his
various patents. The letter was handed to the company’s solicitors
with instructions to advise the company as to the merits of the plain-
tiff's claim, and thereafter the matter had been conducted with the
view of getting materials for a contest if necessary.

The Court was of opinion that the plaintifi’s letter did not contain
any threat of litigation.

Held, that the correspondence which the plaintiff desired to
inspect could not be treated as privileged from discovery, and must
be producéd.

On appeal : 48 .. T. N. 8. 462, held, that assuming the plaintiff’s
letter to amount to a threat of litigation, the affidavit setting out the

above reasons for not producivg the documents did not disclose a
sufficient ground of privilege®

In re Corsellis—Lawton v. Ehwes, 52 L. J. Ch. 399, 48
L T. N. 8. 425, 31 W. R. 414, W. N. 1883, p. 60.

The next friend of an infant plaintiff is not a *‘ party to the action”
within the meaning of this rule, and therefore cannot be compelled

Wi
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to make discovery as to documents in his possession or power relating
to the matters in question in the action.

Ingram v. Littley, W, N., 1883, p.,124. Neither is the
guardian ad litem of a lunatie.

I’eriricc v. Williaz:s, 31 W. R. 496, W. N. 1883, p. 40.

An order having heen taken by consent, referring the action and
all matters in difference between the parties to an arbitrator, the
plaintifl afterwards applied for an order for an affidavit on documents.

Held, that the Court had no jurisdiction to make the order, there
being no longer before it any *‘ matter in question in the action”
within the meaning of the rule.

I'tvian v. Little, W. N. 1883, p. 112.

An action for trespass to land having been” brought against the
defendant. as committee of a lunatic, the plaintiff sought inspection
of certain dosuments of title. The defendant resisted an order for
inspection on the ground that the documents were not in his posscs-
gion or control, but in the custoly of the Court of Chancery.

Axl order for ingpection made by a Master was set aside.

The Attorney General v. Gaskell, 51 L. J. Ch. 870.

_ The right to discovery has not bzen affecte 1 by the Judiciture Acts.
By those acts every one has aright to interrogate his opponent,
subject to certain I'mitatiors imposed in the orders, with a view to
obtaining an adinission from his opponent of everything material
and relevant to the issue raised by the pleadings.

See Davies v. Wil-tams, under sec. 78.

Dale v. ldll, 9 O. P. RR. 106.

The defendants hd filed and delivered their statement of defence,
but the pleadings had not been closed

Held, that the plaintiff was entitled to the pracipe order for
production,
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Guelph Carriage Goods Co. v. Whitehead, 3 C. L. T. 216, 19
C. L. J. 157.

Documents obtained during the progress of an action for the pur-
pose thereof are privileged, and their production cannot be enforced.

Drigham v. Bronson, 3 C. L. T. 311.

The defendant D. wag in the same interest as the plaintiff, who
had granted him an extension of the time for putting in his defence,
which period at the time of the motien had not expired. B., another
defendant, who possessed the same knowledge of the facts of the
case, left the country immediately after putting in his defeuce.

The applicant, another deféndant, after putting in his defence,
procured an order permitting him to examine the defendant D. for
the purpose of discovery, the plaintiff having uo knowledge of the
facts, and also an order for production.

Rule 224.
Turner v. Kyle, 18 C. L. J. 402,

In an action for seduction, an application under this rule for the
examination of the plaintiff's daughter was refused, hut an order was
granted under Rule 285, as it was necessary that tle defendaut
should be informed before the trial of the case he would have to meet.

8ee Thompson v. Birkley, under * Particulars,” Misc. Cases.

Bradley v. Clark, 19 C. L. J. 193,

Held, that though on the face of the pleadings there was no direct
issue between the plaintifi’ and third party, yet ¢s the 1 tter had all
the rights of the defendant, and virtnally took his place, the case
was within the spirit, at all events, of this rule, and that the pluintiff
should be allowed to examine the third party after issue.
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. Johnston v. McIntosh, 3 C. L. T. 313.

J. L. was trustee for the E. estate for about twenty years before
1881, when the plaintiff was appointed trustee in his stead. The
action involved the consideration of transactions which took place
during J. L.’s trusteeship, and on being examined the plaintiff was
found to know nothing of them. In another action the master had
found the E. estate indebted to J. L., and if the plaintiff in this action
recovered the property in question for the estate, J. L. would be
benefitted.

It was contended that J. 1. was one of the plaintifl's witnesses and
that the application was a fishing one to discover evidence, but an
order for examination of J. L. was made.

Rule 225.

Manchaster Val de Travers Paving Co. v. Slagg, W. N.
' 1882, p. 127. "

Application that one Marriott a former director of a defendant
compary, who was still a sharcholder in it, mighf be ordered to
answer interrogatories on behalf of that company. The company had
offered to answer the interrogatories through their present secretary,
but they objected to answer through Marriott, because he was now a
large shareholder in the plaintiff company, and personally interested
in the sucgess of the action. The pliintiffs alleged that Marriott
was the o$y member of the defendant company who could give
information as to the transactions complained of.

Mr, Justice Kay refused the application.

On appeal Jessel, M. R., and Cotton, L. J., held that the plaintiffs
could obtain the required discovery by making Marriott a defendant,
and t.hu(it was unreasonable to require the defendant company to
answer through a person who was interested in the success of the
plaintiffs’ action. They declined to give an opinion on the question
whether an answer to interrogatories given by an officer or member
of a company could be read against the company.
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Harrvison v. Grand Trunk R. W, Co., 2 C. L. T. 104,

It is not now necessary to obtain a special order t%yrudgctﬂm
against a company on motion in Chambers, according to the fbtmer
practice in Chancery. The usual praecipe order is sufficient.

Rule 226.

See Brigham v. Bronson, under Rule 222.

Rule 228.

Similar to Imp. O. 31, R. 13. (1883, R. 355.)

Attorney General v. Emerson, L. R. 10 Q. B. D. 191, W. N,
1882, p. 155, 48 L. T. N. 8. 18, 52 L. J. Q B. 67, 3l
V. R. 191, 19 C. L. J. 206.

The Court will not accept the statement of a defendant in his afli-
davit on production that certain documents, which are in his possession
and are material to the matter in issue, form and support his own
title, and do not contain anything which could form or suppqgrt the
plaintiff’s case, or impeach the defence, but will order such |docu-
ments to be produced, if from the whole of the defendant's Answer
or from the description of the documents given by the defendagt, the
Court is reasonably certain that the defendant has erroneously
represented or misconceived the nature of such docnments,

Walker v. Poole, 51 L. J. Ch. 840, L. R. 21, Ch. D. 835.

An affidavit of documents unnecessarily prolix was ordered, on
motion, to be taken from the file.

The solicitors who prepared the affidavit were personally ordered
to pay the costs.

Letters may be described in an affidavit of documents by bundles,

with suflicient references for identification.
13
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Rule 229.
Identical with Imp. O. 31, R. 14. (1883, R. 357.)

Pratt v. Pratt, 51 L. J. Ch. 838, 30 W. R. 837, W. N.
1882, p. 117, 47 L. T. N. 8. 249.

Any party having a right to the production and inspection of docu-
ments has also a right to take copies of them.
A solicitor’s lien for costs must be respected, but its existence is

not sufficient ground for departing from the rule.

Quilter v. Heatly, L. R. 23 Ch. D. 42, 31 W. R. 331, 48
L. T. N. 8. 373.

A defendant is entitled'to inspection of documents referred to in
the plaintiff’s statement of claim, or affidavits, before putting in his

statement of defence.
If inspection is refused, an order under Rule 233, should be

applied for.
"This rule applies as between co-defendants,

Rule 233,
Identical with Imp. O. 31, R. 17.
See Quilter v. Heatley, under Rule 229.

Rule 234.

Identical with 1mp. O. 31, R. 18.
See Danvillier v. Myers, under Rule 278.
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Rule 235,
Identical with Imp. O. 31, R. 19. (1883, R. 362.)

Parker v. Wells, L. R. 18 Ch. D. 477, 45 L. T. N. 8. 517,
18 C. L. J. 44.

Where a defendant’s answering an interrogatory cannot help the
plaintiff to obtain a decree, but will only be of use to him if he
obtains a decree, the Court has a discretion whether to oblige the
defendant to answer it before trial, and will not do so where com-
pelling such discovery would be oppressive.

Rule 236,
Virtually identical with Tmp. O. 31, R. 20. (1883, R. 363.)
Danvillier v. Myers, W. N. 1883, p. 58.

A Referee, who was taking the accounts in the action, required
the production of certain books referred to by the plaintiff, and an
order for production was taken out. The order was not complied
with within the proper time, and the defendant then took a sum-
mons to dismiss the action. The plaintiff then produced some books
with an affidavit intended to shew they were the books referred to.
When the summons came on to be heard the Judge dismissed the
action, considering the affidavit insufficient, and that the plaintiff
was wilfully withholding information. The plaintiff appealed, and
the motion stood with liberty to the plaintiff to file a further affidavit.
The plaintiff did file an affidavit, full and sufficient in its terms : the
motion then came on again.

The Court held that although an order for dismissal under this
rule should not be made unless the Court was satisfied that the
plaintiff was endeavouring to avoid giving fair discovery, yet in such
a case it might properly be made, that in the present case, though
the affidavit was sufficient in form, an inspection of the books satisfied
their Lorda%ips that fair discovery had not been made, and that the
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plaintiff was keeping back documents which he ought to discover.

The appeal was therefore dismissed, though this would have the

effect of defeating the plaintiff’s action also as to those parts of his

demand to which the discovery songht did not relate, but it was

held he must take the consequence of having combined the other

parts of his demand with claims which he attempted to support by : :
"

suppression of information which he was bound to give.
See Danvillier v. Myers, under Rule 278,

Keefe v. Ward, under Rule 420. J
’ ¢

cle

Rule 237,
Identical with Imp. O. 31, R. 21. (1883, R. 364.)

Joy v. Hadley, L. R. 22 Ch. D. 571, W. N. 1883, p. 1, 47 '
L T. N. 8 615, 52 L. J. Ch. 471, 31 W.R. 519, 19 tal

C. L. J. 208.

In an action for specific performance of an agreement by the defen- PR
dant to sell two leasehold houses to the plaintiff, judgment for specific )
performance was given, and an order was afterwards made that the
defendant should, within four days after service of the order, produce
to the plaintiff *‘the abstract, and at the same time produce upon
oath for inspection all deeds and writings in his possession or power”

relating to the, property.

Held, under the above rule, service of this order on the defendant’s ‘C()l
solicitors was sufficient service to found an application to attach the

: , £00
defendant for disobedience of the order. ‘ bui
fror
il the
affic
The

Rule 246.
pen
See Rule 498 in Appendix. resi
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Rule 254.
Imp. O. 36, R. 1. (1883. R. 283.)
Goldsmith v. Walton, 9 O. P. R. 10.

Held, that under sec. 24 of the Patent Act, 1872, the venue should
be laid in the county where the defendant resides.

Davis v. Murray, 9 O. P. R. 222,

The power given to a Judge of ordering the place of trial to be
changed is not to be used arbitrarily.

A very strong case must be shewn to deprive the plaintiff of the
clear right accorded him of selecting the place of trial.

Doctrine of preponderance of convenience considered.

Aitcheson v. Mann, 9 O. P. R. 253.

The defendant’s right under sec. 24 of Patent Act of 1872 is nt
taken away by this rule.

Affirmed on appeal, 3 C. L. T. 164,

Bee ('anada Permanent Loan and Savings Co. v. Foley,
under Rule 20.

Schwob v. McLaughlin, under Rule 428,
Abell v. Kirke, 2 C. L. T. 557.

Action to recover the price of a steam threshing machine.
Counter-claim for breach of warranty that the machine would do
good work, and would not throw sparks so as to endanger adjacent
buildings, &c. The defendant moved to change the place of trial
from Toronto to Barrie, on the ground that the cause of action and of
the counter-claim arose in the county of Simcoe, and shewed by
affidavit a decided preponderance of convenience in favour of Barrie.
The plaintiffs opposed the change, on the ground that, owing to the
pendency of other similar suits, in which a large number of persons
resident in the county of Simcoe were interested, and in which three
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of the principal law firms of Barrie were engaged, a fair trial could
not be had at Barrie before a jury ; and they filed thirty-seven affidavits joi
from residents of the county of Simcoe, averring that in the opinion ]
of the deponents, there would not be a fair trial of the action by a
jury at Barrie, but giving no reasons for such belief. The plaintiff

having offered to pay the extra expense of the defendant’s witnesses 1
attending at Toronto, instead of Barrie, ha¢
The Master refused to change the place of trial and dismissed the pro
motion, costs in the cause. \ e
Abell v. Leadley, 2 C. L. T. 555. (tl'_'i*’

isi

The facts are similar to those in Abell v. Kirk, supra. The defen-
dant, in March last, had obtained an order to change the place of
trial from Toronto to Barrie. Upon a motion by the plaintiff, to

retransfer the action to Toronto for trial, on the same grounds as in V
Abell v. Kirk, the Master made the order asked for, the plaintiff to mai
pay the extra expense of defendant’s witnesses attending at Toronto V
instead of at Barrie. Lav
On appeal, the Master’s order was reversed, without costs. Act
Robertson v. Daganeau, 3 C. L. T. 266. mS(
. er

A very great preponderance of convenience or expense must be

shown in order to deprive the plaintiff of his right to name the place
‘ of trial wherever he may see fit. T,
i and
| Rule 255. . ro

n(
! Cf. Imp. O. 36, R. 4, ib. June, 1876, R. 13. (1883, R. 436.) May
Lumsden v. JDavis, 17 C. L. J. 363. H
Where a notice of trial is served upon the Toronto agents of a nece
solicitor he is not allowed two days additional time, as he was under 0105.6
the former practice. notic
Canadian Securities Co. v. Prentiss, 2 C. L. T. 90.

Where a defendant counter-claims against the plaintiff and another, 28 Ax
the cause is not at issue until either the counter-claim is struck out i missj
or the third party has pleaded, or incurred default. Hi
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The plaintiff immediately after delivery of such a counter-claim,
joined issue and gave notice of trial.

Held irregular, and that they should be set aside.

Chapman et al v. Smith, 32 C. P. 555.

The fact that a suit has once been taken down to a hearing which
had turned out to be ineffectual, is no excuse for the plaintiff not
proceeding at a subsequent hearing term.

Semble, that the withdrawal of the entry of the pleadings for

trial by consent of parties, under Rule 171, is not equivalent to a
dismissal of the action.

Friendly v. Carter, 9 O. P. R. 41.

Where notice of trial has been given it cannot now be counter-
manded by either party.

Where in matters of practice there is a conflict between Common
Law and Equity, as to matters not provided for by the Judicature
Act, the practice which is most convenient is to be followed.

Sec. 17 sub-sec. 10, relates to matters of substantive law, not of
mere practice.

Harper v. Marz, 3 C. L. T. 309.

The defendant delivered his defence on the 21st April, a Saturday,
and the day after it wasdue. On the same day the plaintiff delivered
a replication, containing an admission of a fact set up in the defence,
and gave notice of trial for the sittings, which were fixed for the 1st
May. ‘

Held that the pleadings were closed. Held, also, that it was not
necessary that ten clear days should elapse between the day of the

close of the pleadings and the first day of the sittings, and that the
notice was regular.

Bucke v. Murray, 19 C. L. J. 233.

An appeal from the order of the Local Master at Hamilton dis-
missing the bill for want of prosecution.

Held, that there is no inconsistency between G. O. Chy. 276, and
secs. 12 and 52, and Rule 255, O. J. A.
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The general rile still remains that an undertaking to speed the
cause is not a sufficient answer to a motion to dismiss for want of
prosecution, but it is still discretionary with the Judge to say whether,
under all the circumstances, the bill should be dismissed.

The Court, in the exercise of its discretion, allowed th(, p/m.ntlﬂ' to
go down to immediate trial, where a delay of a year “and a half
appeared to have arisen from the residence out of the jurisdiction of
the defendant, and from some hesitation as to proceeding with the case
from the negligent manner in which the defendant was cross-exsmined

under a commission executed out of the jurisdiction.

MecLean v. Thomson, 19 C. L. J. 235-

' ¢ Bither party” in this rule must be read ‘‘any party.” That is
the word used in the original of this part of the rule, namely, G. O.
Chy. 161, and the later order (. O. Chy. 605. It is therefore
open for one of two defendants to give notice of trial, and not neces-
sarily either the plaintiff or plaintiffs, or the defendant or defendants.

See Schneider v. Proctor, under Rule 176.

Wallace v. Cowan, under Rule 259. W
) appl)
Th
Rule 258 e
Cf. Imp. O. 36, R. 8. (1883, R. 437.) costs
See Leeson v. Leeson, under sec. 45. appli
FRARE R 0 postp
Rule 259.
Similar to Imp. O. 36, R. 9. (1883, R. 438.) Th
Wallace v. Cowan, 9 O. P. R. 144. . Satw
In an action for replevin, ten days notice of trml must be given, -
instead of eight days under the old practice. :;_rou:
: i
'The words *‘ subject to these rules” in Rule 4 and Rules 255 and O;;e"
/259, introduce the new practice as to notice of trial in replevin. 4 ;
7 defen
place

See Harper v. Marz, under Rule 255.
Barker v. Furze, under Rule 266.




NOTES OF PRACTICE CASES. 105

Rule 260.
Identical with O. 36, R. 10. (1883, R. 439.)

See Friendly v. Carter, under Rule 255

Rule 261
Imp. O. 36, R. 15. (1883, R. 452.)

See Friendly v. Carter, under Rule 255.

Rule 264.
Hopking v. Smith, 9 O. P. R. 285

Where the plaintiff fails to enter the umse, the defendant should
apply to a Judge under this rule.

The practice of giving costs of the day is superseded by the O. J.
A. No officer of the Court has now power to issue a rule for such
costs. Where the case is not entered for trial by default of the plaintiff,
application should be made to the Judge for an order for costs of
postponement.

Parr v. Lough, 3 C. L. T. 312. "

The sittings at London were fixed for Tuesday, 1st May. On
Saturday, 28th April, the plaintiff’s solicitor attended to enter the
action for trial, but the Deputy Registrar refused to enter it on the
ground that the intervening Sunday was excluded from the computa-
tion by rule 455, and that the plaintiff was therefore a day late.

Held, that this interpretation of the rules was right, and the
defendants not consenting to the case being entered, an order to
place it upon the list was refused.

See Barker v. Furze, under Rule 266,
14
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Rule 266.
Barker v. Furze, 90. P. R. 83.

The words ‘‘according to the present practice of the Court of
Chancery,” are only intended to determine that the entry of the suit
for trial is to be made with the proper officer of the Chancery
Division, leaving the time of entry to be determined by the previous
Rules, 259 and 269. Ten days’ notice of trial is therefore sufticient in
all cases coming within the terms of the rule.

Rymal v. Mc¢Eachren, 3 C. L. T. 106.

In an action in the Chancery Division notice of trial for Hamilton
Winter Assizes was given. Held, that as no sittings of the Chancery
Division had at the time been appointed to be held at Hamilton, and
in the ordinary course would only be appointed for a much later date,
the plaintiff was not bound to wait, jbut had a right to a trial at the
assizes. :

Rule 268,
Identical with Tmp. O. 36, R. 18. (1883, R. 455.)
See Poyser v. Minors, under Rule 330.

Rule 270.
Cf. Imp. O. 36, R. 20. (1883, R. 457.)
Wolfe v. Hughes, 17 C. L. J. 427.

When a cause was called on for hearing, neither the defendant nor
any one on his behalf appeared, by reason of which a judgment was
pronounced in favour of the plaintiff. - Subsequently the defendant
applied for an order to set aside the judgment. The Court being
satisfied that the absence of the defendant and his counsel was purely
accidental, granted the order asked for on payment of the full costs
of the hearing, including all reasonable disbursements to counsel,
&c., together with (the costs of the application.
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Rule 273.
Cf. Imp. O. 36, R. 22a. (1883, R. 463.)
Benscher v. Coley, 48 L. T. N. 8. 533.

A Judge who tries an action with a jury has power to leave either
party to move the Divisional Court for judgment upon the verdict of
the jury, and the Divisional Court has jurisdiction to entertain the
motion,

Rule 274.
Of. Imp. O. 36, R. 3. (1883, R. 365.)

See Trude v. Phoeniz ‘Ins. (Co., under Rule 317.

&

Rule 278,
Similar to Imp. O. 36, R. 32. (1883, R. 474.)

Dawvillier v. Myers, L. R. 17 Ch. D. 346, 17 C. L. J. 323.

The official referees have no jurisdiction to make an order for the
production of documents. This action had been referred to one of
the official referees who during the trial had ordered the plaintiff to
produce certain documents at the office of his solicitor for the defen-
dant’s inspection. The plaintiff refused to comply with this order.
Per Jessel, M. R. : “ The only jurisdiction an official referee has is to
make such an order as a Judge of the High Court can make at a trial
before him, and the order the official referee has made/could not be
made at the trial.” {

Rule 281,
Similar to Imp. O. 36, R. 34. (1883, R. 476.)
Cooke v. The Newcastle dc., Water Co., L. R. 10 Q. B. D.
332,19 C. L. J. 207.
An application to set aside the findings of a referee appointed
under sec, 48 to try the issues of fact in an action, and report to the
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Judge making the reference, must be made to a Divisonal Court and
not to the Judge ordering the reference, as such findings are by sec.
49, equivalent to the verdict of a jury, and can only be set aside by
the Court. This rule does not confer any such power on the Judge
making the reference. '

Quaere, whether the time for making the application runs from
the time when the report is made to the Judge.

See Cumming v. Low, 2 O. R. 499.

Per OsLERr, J. —*‘I think an appeal under section 48 and 49 (0. J.
A.), might also be set down to be heard before a single Judge in
Court.”

See Walker v. Bunkell, under sec. 47.

\

\ Rule 282,

Virtually identical with Imp. O. 37, R. 1.
Ellis v. Robbins, 50 L. J. Ch. 512, 17 C. L. .J. 342

Held, in an action for the rectification of a settlement, where the
facts were undisputed, and no statement of defence was put in, but
where a married woman and some infants wcg)e parties defendant, the
above rule did not justify the Court accepting evidence by aflidavit
on motion for judgment, so as to make a judgment in default of
pleading, which would be binding on the married woman and infant
defendants. But see Ont. Rule 322,

Rule 283.
Cf. Imp. O. 37, R. 2. (1883, R. 521.)
In re The Quurtz Hill Consolidated Gold Mining Co., Ex
parte Young, L. R. 21 Ch. D. 642, 51 L. J. Ch. 940, 31
W. R. 173, W. N. 1882, p. 133, 47 L. T. N. 8. 644.

An affidavit when'once filed for the purpose of being used on any
proceeding, and when notice of the intention to use it has been given
to the opposite side, cannot be withdrawn so as to avoid cross-
examination upon it.
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And this rule applies not only to a ““ party " strictly so called, but
to any person who has upon any proceeding before the Court made
an affidavit to be used.

Burrows v. Leavens, 1 C. L. T. 615,

The parties to a chamber motion are entitled to cross-examine
each other pending the motion upon affidavits filed, without an order
for that purpose.

Townend v. Hunter, 3 C. L. T. 310.

The Master has no discretion to refuse a commission to examine the
deponent of an affidavit filed by the opposite party, the applicant
being entitled to 1t as a matter of course.

Bank of Commerce v. Brickers, 17 C. L. J. 476.

Held, that Master rightly refused to allow cross-examination on the
affidavits filed on a motion that was improperly made.

Rule 284,
Identical with Tmp. O. 37, R. 3. (1883, R. 523.)
Hirst v. Procter, W. N. 1882, p. 12.

Motion for appointment of a receiver. An order was made for the
appointment, the plaintifif to have his costs as costs in the cause : but
as two of the affidavits filed by the defendant and one filed by the
plaintiff, set out ,the contents of written documents, the costs of
those affidavits fere ordered to be borne by the defendant and

plaintiff respectively.

Rule 285,
[dentical with Imp. O. 37, R. 4. (1883, R. 487.)
Berdan v. Greenwood, 46 L. T. N. 8. 524.

On an application for the issue of a commission, the Court must
consider whether, having regard to all the circumstances of the case,
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it is necessary for the purposes of justice, and in the interest of all
the parties to the action, and not of the party applying only, that
the commission should issue. In so considering the matter the
possibility of the witness not being a credible one must be assumed,
and regard must be bad to the importance of cross-examination
before the Court by which the case is to be tried, and if the Court is
satisfied that the non-appearance of the witness in Court would place
the other parties to the action at a disadvantage, the commission
should not issue, even though the result may be to prevent the
evidence from being given at all.

The decirion of a Court of first instance on such a question is not
such an éxercise of ju(licial‘(liscretion that the Court of Appeal is
fettered in reviewing it.

Raymond v. Tapson, L. R. 22 Ch. D. 430, 48 L. T. N. 8.
103, 31 W. R. 394, W. N. 1882, p. 144, 19 C. L. J. 206.

This rule must not be read as restrictive, as though it had abolished
(although it does not refer to it) the old practice as to subpeenaing
witnesses without the leave of any Court. It plainly was intended
to be an enabling clause to provide for the taking of evidence in cases
where the ordinary practice did not provide for it, and it gave the
Court power to take evidence, and the examiner to take evidence de
bene esse when, for the moment, the cause was not at issue, and you
wanted evidence for the hearing and in like cases.

In re Boyse—Crofton v. Crofton, 30 W. R. 812, W. N.
1882. p. 88, 46 L. T. N. 8. 522.

In an administration action a claim was made by C. to a charge
upon a document purporting to be a bill of exchange drawn by the
intestate and indorsed to one G., who was a Frenclfman residing in
France. G., who himself had considerable interest in the document,
refused to make any affidavit or to come to England to give evidence ;
but conserited to give evidence in France before a commissson issued
to the Tribunal of the Department of the Seine,

The evidence shewed that in such case the French Judge wonld
determine the question to be asked, and that English counsel would
not be allowed to be present.
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(3., was a very material witness, but held, that under the circum-
stances it was not necessary for the purposes of justice, within the
meaning of the Rule, that such a commission should issue and that
as no proper cross-examination would be insured, it would be preju-
dicial to the respondents, and ought not to be issued.

McFarlane v. McFarlane, 1 C. L. T. 613.

To a bill to set aside a conveyance as obtained by fraud, a defen-
dant, wife of her co-defendant, denied all charges of fraud and dis-
claimed all interest in the subject matter of the suit, and asked for

costs. She declined to be examined after answer upon the alleged
frand.

Held, that the questions were proper, and that the plaintiff was

entitled to an order that she attend and be examined at her own
expense,

Re Dunsford—Dunsford v. Dunsford, 9 O. P. R. 172.

The Master in Chambers has power to direct evidence to be taken
at any stage of the proceedings in a cause.

Alexander v. Diamond et al., 9 O. P, R. 274.

If {he issues between co-defendants are material to the case of the
_ plaintiff, or to the character of the relief which he seeks, he may

examine a defendant upon them, though there is no issue between
that defendant and himself.

Fisken v. Chamberlain et al., 9 O. P. R. 283.

This rule applies to examinations for discovery before trial, and

the examination of a defendant may be had under it before defence
filed.

An examination may be obtained under it at any stage of the
cause, and though no motion is pending.

Boyd, C.—Rule 285 is to all intents as to this Province a new pro-

vision ; there is no antecedent legislation or practice which requires

that any curtailed meaning should be given to it. On the coutrary,
it is to be regarded as a remedial provision, and should receive a fair,




112 NOTES OF PRACTICE CASES.

large and liberal construction, such as will best ensure the attain-

ment of the object of the rule.

Monaghan v. Doblin, 18 C. L. J. 180.

The exaniination of witnesses who have not made affidavits on a
pending interlocutory motion, cannot be taken except under an order
under this rule. G. O. Chy. 266 is superseded.

Hendrie v. Neelon, 19 C. L. J. 18.

An order for the examination of a witness before trial will not |
made on the ground of discovery alone ; some other special ground

must be shewn.
Bingham v. Henry, 19 C. L. J. 223.

Motion to strike out interrogatories, on the ground, among others,
that they were addressed to a professional witness, and that it was
not proper that the evidence of professional men, or experts of an)
kind, should be taken on commission. Such witnesses should be
produced at the trial.

The Master thought it would be better that the evidence should
be taken in open Court, as it would be impracticable to frame cross-
interrogstories to such general questions, requiring expert opinions

on foreign law, but referred the motion to a Judge.

See Johnston v. McIntosh, Turner v. Kyle, under Rule 224,

Brigham v. Bronson, under Rule 222

;“ Rule 286, sq.

Wilson v. De Coulon, L. R. 22 Ch. D. 841, 48
L. T. N. S. 514.

Where upon.a commission being granted to examine witnesses a
single commissioner is apponted, the writ should be drawn upin a form
to authorize the commissioner to administer the oath to himself. (e ).

(e) See also the cases under Rule 285.

Fe
tir
th
pO

ne

sio

Cf

Jo
the
the

suc
per

Cor

ente
mat



NOTES OF PRACTICE CASES. 113

Rule 297.
Darling v. Darling, 18 C. L. J. 424.

The time for the return of a commission was extended till the 24th
February. The witnesses were examined on that day, but the com-
mission and evidence did not reach the Master’s Office until some
time afterwards,

Held, that the commissioners had the right to take evidence up to
the 24th of February, and the commission having been executed and
posted within the time there was no irregularity, because of the
necessary delay occasioned by the transmission from a foreign country.

Held, also, that the attendance of all parties before the commis
sioners on the 24th of February had the effect of a waiver.

Rules 307-314.
Cf. Imp. O. 39. Also Imp. O. Dec., 1876, R. 5, and O.
March, 1879, R. 6. (1883, 0. 39.)
Joyce v. Metropolitan Board of Works, 44 L. T. N. 8. 811,
17 C. L. J. 411.

Held, that it is the custom of the Coprt not to grant a new trial on
the ground that the verdict is agamst the weight of evidence where
the damages do not exceed £20, Lxcept under peculiar circumstances,
such as the ‘trial of a right, or where the personal character of a
person mwht be injured.

|

See Rules 527-531 in Appendix.

Virtnally identical with Imp. O. Dec. 1876, R.
(1883, R. 5531.)

Connecticut Mutual Life Insurance Co. v. Moore, L. R. 6
Ap. Cas. 644, 17 C. L. J. 415.

1. It is notin the power of a Court on the return of a rule nisi to

enter a verdict in direct opposition to the finding of the jury upon a

material issue,
15

e}




114 NOTES OF PRACTICE CASES.

2, R. 8. O. ch. 38, sec. 18 sub-sec. 3, as to there being no appeal
to the Court of Appeal in cases where a, new trial is granted or
refused upon matter of discretion only, applies only where an appeal
is brought from a judgment of the Court below in which they have
exercised a discretion.

3. The Privy Council have the right, if they think fit, teworder a
new trial on any ground, but that power will not be exercised
merely where the verdict is not altogether satisfactory, but only
where the evidence so strongly preponderates against it as to lead to
the conclusion that the jury have either wilfully disregarded the
evidence or failed to understand or appreciate it.

See Cooke v. The Newcastle d&c.. Water Co., under Rule 281.

Cole v. Campbell, 19 C. L. J. 236.

This rule, which provides that when there has been a trial by jury
any application for a new trial shall be to the Divisional Court,
embraces every application of this kind, not excluding interpleader
proceedings.

See /n re Galerno. and Rochester, and Grant v. McAlpine,.

D 1l d
under sec. 37.

Rule 308.
Imp. O. Dec., 1876, R. 6, ¢b. March, 1879, R. 6.

See Rules 525, 527-531 in Appendix.

Rule 309.
See Rule 256 in Appendix.

Rule 310.
See Rule 526 in Appendix.
Cf. Imp. O. 39, R. 2.
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Rule 311
Identical with Imp. O. 39, R. 3. (1883, R. 556.)
Cook v. Grant, 32 C. P. 511.

Some evidence was improperly admitted at the trial, but a new
trial was refused as no substantial wrong or injustice was occasioned.

Rule 315.
I[dentical with Imp. O. 40, R. 1. (1883, R. 559.)
) 'Scc Ellis v. Robbins, under Rule 282,

Rules 316-317.
Identical with Imp. O. 1876, R, 7. (1883, R. 561-562.)
See Rules 510, 527-531 in Appendix.

Rule 317.

Cf. Imp. 1876, R. 7. (1883, R. 562.)
Trude v. Pheniz Ins. Co., 18 C. L. J. b4.

This rule and Rule 274 restrict the jurisdiction of the Divisional
Court after judgment to cases in which the findings of facts have
been undisputed, and it is only sought to modify or set aside the
conclusion drawn by the Judges therefrom ; but if the appeal is on
the whole case, as to both facts and law, it must be to the Court of
Appeal.

Sce In re Galerno and Rochester, and Grant v. McA lpine,

under sec. 37.

Rule 318.
Cf. Imp. 0. 40 R.7. (1883, R. 565.)
The Consolidated Bank v. Wallbridge, 18 C. L. J. 205.

The point in question was whether an alleged partition in the
pleadings mentioned was binding upon the parties thereto. A decree
was made referring it to the Master to inquire as to this.

Motion for judgment upon the report allowed,
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Rule 321,
Identical with Imp. O. 40, R. 10. (1883, R. 568.)
CE. G. O. Chy. 272.
Williams v. Mercier, L. R. 9 Q. B. D. 337, 47 L. T. N. 8.
140, 30 W. R. 720, W. N. 1882, p. 86, 19 C. L. J. 110.

Although by Rule 2 the old practicé as to interpleader is con-
tinued, yet there are no negative words to exclude the new powers
under this Rule 321, of the Court of Appeal in carrying out that
practice.

On the trial of an interpleader issue, the jury found that certain
properties belonged to B., and that the execution creditor C. was not
entitled to seize them. On the application for a new trial the Court
of Appeal held the property belonged to A., the execution debtor,
and that C. was entitled to seize them ; and the Court also held that
they had power to order judgment in the interpleader issue to be
entered for the execution creditor without directing a new trial.

See. Pryor v. The City Offices Co. (Limited ), under sec. 77.

In re Fitzwater, Fitzwater v. Waterhouse, 52 1.. J. Ch.
83, W. N. 1882, p. 176.
In this case the Court gave judgment on motion, against an infant,

who had delivered no defence, the plaintiff verifying his statemenc
of claim by affidavits. The Court did not think it necessary to direct

a notice of trial to be given.
Rosenberger et al v. Grand Trunk R. W. Co., 32 C. P. 349.

Motion for new trial, which was refused.
Held, that under this rule, the whole question of the defendants’
liability was open on the pleadings and evidence.

Stewart et al v. Rounds, 7 0. A. R. 515.

This rule ought not to be acted on where there is any reason to
suppose that on a second trial further evidence may be adduced, or
that the facts may be more fully brought out.
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Rule 322) »
Similar to Imp. O. 40, R. 11. (1883, R 376.)
Pascoe v. Richards, 50 L. J. Ch. 337, 44 L. T. N. 8. 87.

A defendant who has not counter claimed is entitled to move upon
the admissions in the reply and previous pleadings, to have the action
dismissed on the ground that the plaintiff is not entitled to any
reliefagainsthim, Underthisrule,the “‘relief claimed” isnotconfined
to the old technical meaning of relief claimed by bill in Chancery,
but the word ‘* relief” is to be used in its larger and more ordinary
sense, and will accordingly include relief from the liability incurred
by beihg a defendant to an action, the ‘*relief claimed,” being that
asked by the motion under the rule. '

Brown v. Pearson, L. R. 21 Ch. D. 716, 30 W. R. 436,
W. N. 1882, p. 45, 46 L. T. N. 8. 411.

In an action for the specific performance of an agreement for the
puarchase of lands, the plaintiff, after reply, moved for judgment upon
admissions of fact in the statement of defence.

Held, that he was not too late, and that he was entitled to the
order. Q

Lumsden v. Winter, L. R. 8 Q. B. D. 650,51 L. J. Q. B. 413,
30 W. R. 751, W. N. 1882, p. 68, 18 C. L. J. 261.

Where plaintiff makes default in delivery of reply to the defen-
dant’s statement of defence and counter-claim, the latter may obtain
an order for final judgment in respect of both claim and counter-
claim on the admissions in the pleadings.

Graves v. Terry, L. R. 9 Q. B. D. 170, 51 L. J. Q. B. 464,
30 W, R. 748, W. N. 1882, p. 100.

Where the plaintiff failed to deliver a reply to the defendant’s
statement of defence within the three weeks prescribed by Rule 173,
but subsequently delivered a reply before the defendant gave notice
of motion to enter final judgment, the Court 'refused to order final
judgment to be entered for the defendant.
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Barnard v. Wieland, 30 W. R. 947, W. N. 1882, p. 103,

The statement of claim in a foreclosure action set out the purport
and effect of several mortgage deeds, and alleged that they were
duly executed. The statement of defence craved leave to refer to
the deeds when produced, and, save as by such deeds, when pro-
duced, should appear, did not admit that the same were of or to the
purport or effect in the statement of claim mentioned. Upon
motion for judgment on admissions in the pleadings, the deeds
being produced in Court :

Held, that there was a sufficient admission of the execution of the
deeds, and as it appeared, on their being produced in Court, that
they were of the dates and made between the parties mentioned in
the statement of claim, the plaintiffs were entitled to judgment.

Wallis v. Jackson, L. R. 23 Ch. D. 204, 52 L. J. Ch. 384,
31 W. R. 519, W. N. 1883, p. 40.

The endorsement of a writ is not a *‘ pleading” within the terms
of this rule, so as te“entitle the plaintiff to move for judgment, with-
out the consent of the defendant, on admissions in the pleadings,
although the defendant admits the plaintiffs claim and has given
notice that he does not require the delivery of a statement of claim.

Showell & Co. v Bouron, 52 L. J. Q. B. 284,48 L. T. N. §,
613, 31 W. R. 550. W. N. 1883, p. 50.

In an aci\ion for goods sold and delivered, by writ specially
endorsed, léhve being given to defend, the defendant did not plead
anz(lcfence, but set up a counter-claim for damages in respect of

goods sold to the defendant which were alleged to be not according
to sample.

Held, on motion for judgment under this rule, on the admissions
in the pleadings, that the plaintiffs were entitled to judgment, but
upon the terms that if the defendant brought the debt into Court,
execution should be stayed until after the trial of the counter-claim.
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Mersey Steamship Co. v. S’lmltlm/'m,'lh & Co, L. R.10Q. B. D.
468,31 W. R. 609, 48 L. T. N. 8. 389, W. N. 1883, p. 68.

In an action for freight the defendant admitted the plaintiffs’ claim,
but counter-claimed for a larger sum for damages for a breach of
agreement,

The plaintiff applied to sign judgment on the admission in the
pleadings, and relied on Showell v. Bouron, 31 W. R. 550, (supra.)

Williams, J.—I am clearly of opinion that the plaintiff is not
entitled to the order he asks for. It is contended that the plaintiff
is entitled to judgment on his claim, notwithstanding this counter-
claim., I do not think that view is correct. If it were adopted, the
effect would be to annul the provisions of O. 19, R. 3 (our Rule 127).
There might be special circumstances which would entitle the plaintiff
to sign judgment, but there are none such here.

Mathew, J.—I am of the same opinion. 0. 40, R. 11, (our Rule
322,) was intended to apply to cases which arise more often in the
Chancery Division, where final redress can be given on one part of
the claim, leaving the rest of the claim to be fought out in the action,

Affirmed on appeal, W. N. 1883, p. 94, 48 L. T. N. 8. 625.

If in the opinion of the Court the counter-claim is unsubstantial
or frivolous, the plaintiff is entitled to have judgment on. his claim,
and to have the amount paid into Court.

Showell v. Bouron is only good authority as a decision in a case of
this kind.

Williams v. Preston, 51 L. J. Ch. 927, 30 W. R. 555,
W. N. 1882, p. 76, 47 L. T. N. 8. 265.

Where a solicitor without the knowledge or authority of his
client, put in a fraudulent defence making admissions on which judg-
ment was given against the client :

Held, that the Court had jurisdiction to re-hear the case, allowing
the client to withdraw the fraudulent defence and put in a fresh one.

See Wilmot v. Young, under Rule 211.

Ellis v. Robbins, under Rule 282.
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Trust and Loan Co. v. Hill, 9 O. P. R. 8

In an action for the recovery of land the plaintiff may obtain an
order to sign final judgment under this rule, upon an admission of the
defendant in his examination

N Henebery v. Turner, 2 0. R. 284.

Action on a judgment obtained in Iowa. Defendant pleaded
denying the recovery of the judgment. Upon a motion for judgnient
apon the pleadings verified by affidavit, and the production of an
exemplification of the judgment :

Held, that as the defendant had put the judgment distinctly in
issue, and no attempt had been made to shew that his defence was//
false, judgment could not be ordered. Much more is required of a
plaintiff under this rule than merely handing in a document on which
he relies, without any proof to connect defendant with it or to sup-
port its genuineness.

Crozier v. Alkenbach, 19 C. L. J. 79.

The defendant was a mortgagor, and after the execution of the
mortgage in question several transactions in regard to the land took
place, tne defendant alleging that the plaintiff had notice of them.
The defendant submitted that the land should be sold and the pro-
ceeds applied in payment of the mortgage, and that he should be
only held liable for the balance, if any; or if he should be held
liable to pay the full amount, that he was entitled to an assignment
of the mortgage.

Held, that a motion for judgment was proper, and that the defen-
dant, as a mortgagor merely, was not entitled to an assignment of
the mortgage and mortgage debt.

Rule 323.
Byrne v. Box, 2 C. L. T. 47.

The defendant, a Division Court bailiff, seized: certain goods of the
plaintiff under two writs. H. & Co. clx;’led the books and book
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debts under an assignment of the latter from the plaintiff. The

defendant applied for an interpleader order, or that H. & Co. should
be made parties.

Held, that inasmuch as the defendant was protected by the Division
Courts Act in his duty, and it appeared from the facts sworn to that
the result of the action would be a non-suit or a verdict for defen-

dant, the whole proceedings should. be set aside with costs under
R. 8. O. ch. 73, sec. 8, and this rule.

Held, also, that there was no jurisdiction to provide for H. & Co.’s
costs,

Rule 324.
Fravweis v. Francis, 9 0. P. R. 209.

In motions for judgment under this rule special circumstances
necessitating a hearing of the cause out of the ordinary course must

be shewn, according to the former practice of the Court of Chancery
under Chy. G. O. 271 ; Davidson v. McKillop, 4 Gr, 146.

Hunter v Wileockson. 9 O. P. R. 305.
Motion for judgment.

Action for rectification of a deed and declaration that plaintiff was
entitled to a right of way, and for an injunction, and writ so endorsed.

The defendant appeared after the proper time, but did not serve

notice. Notice of motion had been posted up as in case of non-
appearance.

Held, that plaintiff could not obtain judgment for the relief
endorsed on the writ, but must file a statement of claim.

Lucas v. Fraser, 9 0. P. R. 319.

The facts that defendant is indebted to plaintiff, and that latter

desires speedy judgment, are not special circumstances warranting
an order for judgment.

16
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A person of same name as the defendant served by mistake with
the writ was held entitled to his costs of opposing a motion for judg-
ment.

Morrison v. Taylor, 46 U. C. R. 492.
A Judge sitting in Chambers has no jurisdiction to order judgment

to be signed under Rule 324 (a), but a motion for judgment
thereunder wust be made to the Court.

Leave to serve notice, &c., may be given in Chambers.

Kinlock v. Morton, 9 O. P. R. 38.

Where it appears that the defendant has no defence, and has made
or is intending to make a fraudulent disposition of his property, or
is 80 dealing with it as to embarrass the plaintiff in reaching it by
execution, the Court will on motion. upon a\proper case being made,
order judgment and immediate execution.

Rule 326.
Identical with Imp. O. 41, R. 2. (1883, R. 571.)

Lyon v. Tweddell, 50 L. J. Ch. 571, 44 L. T. N. 8. 785, 17
C. L. J. 367.

Where articles of partnership contain no provision for dissolution
of the partnership, and a dissolution is decreed by the Court on
equitable grounds, the dissolution will date from the date of the
judgment and not from the date of issuing the writ.

=
(

A\ Rule 330.
Cf. Imp. O. 41, R. 6.

Poyser v. Minors, L. R. 7 Q. B. D. 329, 50 L. J. Q. B.
555, 29 W. R. 773,45 L. T. N. 8. 33, 17 G*L. 'J. 390.

There can now be really no such thing as a non-suit, unless perhaps
Y ng

under Rule 268.
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Macdonald v. Worthington et al., 7 O. A. R. 531, at p. 563.

A non-suit is now equivalent to a dismissal on the merits, and if
the non-suit be reversed the defendant is not to have, as of right, a
new trial for the purpose of adducing evidence on his behalf.

Rule 338.
Identical with Imp. O. Dec., 1879, R. 5. (1883, R. 319.)
Lawrie v. Lees, L. R./'f' App. Cas. 34, 18 C. L. J. 203.

Lord Penzance.—** I canfot doubt that under the original powers
of the Court, quite independent of any order that is made under the
Judicature Act, every Court has the power to vary its own orders /
which are drawn up mechanically in the registry or in the office o
the Court—to vary them in such a way as to carry out its own
meaning, and where language has been used which is doubtful, to
make it plain. T think that power is inherent in every Court. * *
Moreovér, having regard to the orders made under the Judicature
Act, I should myself have thought that it would very well have
come under those orders. I recommend your Lordships not to make
any variation of this order, but to affirm it as it stands, without
prejudice to any sucl’application to the Court below.”

Hendrie v. Beattie, 2 C. L. T. 102.

On a motion to vary the minutes, nothing can be done at variance
with the order as granted, but additiong or variations may be made
80 a8 to carry out the intention of the Cdurt in pronouncing it.

Rules 339-361.
Cf. Imp. O. 42. (1883, O. 42.)
See Salt v. Cooper, under Sec. 16, Sub-sec 8.
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Rule 339, .
Virtually identical with Imp. O. 42, R. 1. (1883, R. 581.)

Snow v. Bolton, 50 L. J. Ch. 743, 44 L. T. N. 8. 571.

Orders had been served on the plaintiff, who was an officer on half
pay, for payment of certain costs to the defendants. An order was
made for payment of the costs within four days, and that in default
a writ of sequestration might issue against the pension, and it was
held, that it was not necessary to issue writs of fleri facias in the
first place, because the defendant had sworn that the plaintiff had
no, goods, and this was not denied.

See Re Slade, Slade v. Hulme, under Rule 370.

London and Canadian Loan Co. y. Merritt, 32 C. P. 375.

Process of sequestration must not be extended beyond the cases to
which it is clearly applicable, and held that a writ of sequestration
could not issue on an ordinary common law judgment for a debt
recovered before the passing of the Judicature Act, it not being an
order for the payment of a specific sum, and no day being named for
payment in it.

Held, also, that under secs. 12, 52 and 91 of the 0. J. A., service of
notice of motion founded on such writ, on trustees resident out of the
jurisdiction, was sufficient, though a judgment founded upon it would
not avail the plaintiffs in the Courts of the Province where the
trustees were resident.

Rule 340.
Of. Imp. O. 42, R. 2. (1883, R. 582.)
Stanger Leathes v. Stanger Leathes, W. N. 1882, p. 71.

The plaintiff had been ordered to pay a certain sum of money into
Court. An application to enforce this order was enlarged upon the
plaintiffl undertaking to deposit in the joint names of the solicitors
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of the plaintiff and defendants at a bank the certificate of certain
shares in a colliery company and in a mining company. The deposit
was duly made. There was also a sum of consols standing in Court,
to the dividends of which the plaint:ff was entitled for his life. He
was also possessed of a freehold house.

A writ of attachment had afterwards been granted, but had not
been served, as the plaintiff’s residence was not known.

An order was now made on the application of one of the defendants
(notwithstanding the objection of the plaintiff that the order for
payment should be enforced by writ of sequestration, or by attach-
ment, and not by the appointment of a receiver and by injunction),
appointing a receiver of the dividends of the sums of consols, and of
the rents and profits of the freehold house and of the dividends of
the deposited shares ; that the tenant should attorn ; that the com-
panies should respectively pay the dividends to the receiver ; that
the shares should be sold ; with liberty to apply as to the application
of the moncys received ; and restraining the plaintiff from disposing
of, or dealing with the several properties.

Rule 341,
Identical with Imp. O. 42, R. 3. (1883, R. 583.)

Wood v. Wheater, L. R. 22 Ch. D. 281, W. N.1882, p. 165,
52 L. J. Ch. 144, 31 W. R. 117, 47 L. T. N. 8. 440,
19 C. L. J. 135.

Chitty, J.—A foreclosure action, although held in /eath v. Pugh,
L. R. 6 Q. B. D. 345; 7 Ap. Cas. 235, to be an action for the recovery
of land, is not an action for the recovery of the possession of land
within the meaning of this rule. The effect of an order for foreclosure
absolute is mercly to bar the equity of redemption * * Possibly,
in future, it might be advantageous in every foreclosure action to add
a claim for possession.
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Rule 343.
[dentical with Inkv. 0. 42, R. 5. (1883, R. 585.)

See Richardy v. Cullerne, under sec. 77.

4 —
|
J Rule 346,

j\/ ih{f;ic;./] with Tmp. O. 42, R. 8. (1883, R. 588.)

Ex parte 'au)f‘(/, re Young, 45 L. T. N. 8. 493, 30 W. R.
330, 18 C. L. J. 119.

After the dissolution of a firm, duly advertised, W. issued a
writ against the firm in the firm name, on 18th December, 1880.
On 21st December, the writ was personally served on one of the
continuing partners at the firm’s place of business. Y., one of the
partners, who had retired shortly before the dissolution, was not
served. No appearance was entered for any of the partners, and on
29th December, W. signed judgment for default. In June 1881,
W. took out a debtor’s summons under the Bankruptcy Act 1869,
founded on the said judgment and served Y. Y. applied to the
Court to dismiss the summons, and his application was refused.

Held, by the Court of Appeal (diss. Brett, L. J.,) that the sum-
mons should have been dismissed.

Jackson v. Litchfield, L. R. 8 Q. B. D. 474, 30 W. R. 531,
W. N. 1882, p. 56, 46 L. T. N. 8. 518, 18 C. L. J.

235.

In this action the writ was issued against a partnership firm in the
name of the firm, and was served in accordance with Rule 40, on one
of the partners. All the partners entered an appearance except one,
against whom the plaintiff moved to sign judgment separately for
want of appearance.

The Divisional Court refused to allow this, and the Court of
Appeal now upheld their decision.
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Brett, L. J. Judgment must follow or accord with the writ, and
under the Judicature Act the writ may be against the firm. There-
fore the judgment must be against the firm, and the only mode of
putting such judgment into execution is by proceeding under this
rule. That rule provides that execution may issue ‘‘against any
person who has been served as a partner with a writ of summons and
has failed to appear.” It is not necessary now to determine whether
such service must be personal, though I still incline to think it must
be * * In my opinion the judgment in this action must follow
the writ and be against the firm, and then execution may issue
agninst the firm, and against every individual member of it, either
without or after leave given to do so.”

Clark v. Cullen, L. R. 9 Q. B. D. 355, 47 L. T./N. 8. 307.

Where a plaintiff has recovered judgment against a partnership
firm in the name of the firm, he may bring his action on the judg-
ment against the individual members of the firm without having
recourse to the procedure provided by this rule, in respect to the
issue of execution.

Jackson v. Litchfield, 8 Q. B. D, 474, distinguished. In that case
the person against whom judgment was sought to be entered, was
admittedly a member of the firm, but in this case there is no such
admission by the defendants, who are entitled to defend on the ground
that they are not partners.

Rule 352.
Cf. Imp. O. 42 R. 15. (1883, R. £95.)
See Rule 499 in Appendix.

Rule 356.
Identical with Imp. O. 42 R. 19. (1883, R. 601.)
McDougall v. McDougall, 3 C. L. T. 42,

Execution had been issued in 1872 and the writs allowed to
expire.
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Held, ou motion upon notice, that the plaintiff was entitled to new

writs for the amount of the judgment and interest, costs and

" interest, together with the amount of fees due on former writs and
> sheriff’s fees. The defendant was ordered to pay the costs of the

motion.

/ Rules 364-365.

Cf. Imp. O. 44 RR. 1, 2. (1883, O. 44.)
Thomas v. Palin, L. R. 21 Ch. D. 360, 30 W. R. 716,
W. N. 1882, p. 81, 47 L. T. N. 8. 207.

On an application to commit for non-compliance with an order,
the objection was taken that there was no endorsement on the order
of the notification required by the G. O. Chy., of liability to attach

ment for neglect to obey.

Jessel, M. R., said that although under the old practice such
endorsement was necessary, yet as under the Judicature Act an
attachment cannot be issued without notice as it formerly could,
there is now no need of the endorsement. KEvery person who is
served with an order knows that it will be enforced somehow. No
endorsement was required by the Common Law practice, and as this
is the better practice it should prevail.

Rule 364,
Virtually identical with Tmp. O. 44, R. 1. (1883, R. 620 )
See Hayter v. Beall, under Rule 366.
Rule 365,
Identical with Imp. O. 44, R. 2. (1883, R. 621.)
Mann v. Perry, 50 L. J. Ch. 251, 44 L. T. N. 8. 248.

Under ordinary circumstances a notice of motion for the issue
of a writ of attachment against a party should be served personally,
and not merely on the solicitor on the record of the party. Browning
v. Sabin, 5 Ch. D. 511 ; Re a Solicitor, 14 Ch. D. 152, not followed.
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December ; he did not attend on that day and the examination was
adjourned to the 21st December.

debtor’s summons he was ordered to pay the debt by instalments.
He did not attend for examination on that day.

paid by instalments was not inconsistent with examining the debtor \
a3 to debts owing to him, and that an attachment oughf4o issue\
unless the debtor attended to be examined within fourteen days.

an examination, but to be a cross-exanymtion, and that of the
severest kind.

ment for the costs of defence.
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Fowler v. Ashford, 45 1. T. N. 8. 46.

An application on notice under this rule, to attach the sheriff for
not returning a writ of f. fa. should be for an order nisi.

Eynde v. Gould, L. R. 9 Q. B. D. 335, 31 W. R. 49, W. N.
1882, p. 74, 18 C. L. J. 326.

A motion for an attachment can only be on notice ; and the Court
cannot grant a rule nisi dispensing with notice, even where it is urged
that service of such rule would operate as notice, and that serious
mischief would result from delay.

Rule 366,
Cf. Imp. O. 45, R. 1.
Hayter v. Beall, 44 L. T. N. 8. 131.

A judgment debtor was ordered to attend for examination on 7th

Before this day upon a judgment

Held, that the having obtained an order that the debt should pe™

Beattie v. Barton, 2 C. L. T. 104.

The examination of a judgment debtor is not only intended to be

Myers v. Kendrick, 19 C. L. J. 60.

The plaintiff was non-suited, and the defendant recovered judg

17
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Held, that the plaintiff was not a judgment debtor within the

meaning of this rule. wal
Held also, that under rule 369 an original appointment, signed by seq
the Judge or officer, must be served on the person to be examined. the
J acty
insf
Rule 369. °":
See Myers v. Kendrick, under Rule 366. sim
S par
Wi
Rule 370,
§ Y )¢ 1
Cf. Imp. O. 45, R. 2. (1883, R. 622.) o
Walker v. Rooke, 50 L. J. Q. B. 470, 17 C. L. J. 341. ‘?
A garnishee order will not be granted on partners in the name of
their firm. In this case a garnishee order was sought attaching a
debt due *‘ from Messrs. Marshall and Snelgrove to the defendant.” T
The Master in Chambers refused to grant the order, and the Judge ords
at Chambers affirmed his decision. The plaintiff appealed to the sequ
Divisional Court, counsel for the plaintiff contending that it was the sucl
intention of the Judicature Act to include *‘ firms,” under the words
‘““any other person,” and to allow service of garnishee orders on the
firms in the same way as service of writs. The Court, however, held A
that the decision of the Master was right and must be affirmed. ince
inte
Re Slade—Slade v. Hulme, 30 W. R. 28, 45 L. T. N.S. 276, The
17 C. L. J. 477. at t
The sequestrators, under a writ issued by the P. & D. Division, g
applied un motion in the Chancery Division, that a certain annuity, -
ordered in an administration action in that division to be paid to him,
whose property they were directed to sequester, should be paid to
them.
A

Held, that they entitled to the order, and that it was not necessary
for them to commence fresh proceedings to obtain such order.
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Also, where he, against whose property the writ of sequestration
was issued, had left England, and substituted service of the writ of
sequestration, and of the order nisi for the payment of the annuity to
the sequestrators, had been made upon a firm of solicitors who had
acted for him both in the divorce and Chancery proceedings, and who
instructed counsel to appear for him, and shew cause against the
order nisi being made absolute :

Held, substituted service had been properly made, although the
time allowed rendered communication between the solicitors and the
party impossible.

Whittaker v. Whittaker, 30 W. R. 431, 47 L. T. N. 8. 131.

The Court has power to attach a debt in order to compel obedience
to an order for the payment of costs in a divorce suit.

Miller v. Huddlestone, L. R. 22 Ch. D. 233,52 L. J. Cb.
4 208, 31 W. R. 138, 47 L. T. N. 8. 570.

The balance due from his bankers to a party to an action was
ordered to be paid into Court on motion in the action, under a
sequestration issued on the judgment obtained in the action against
such party.

Webb v. Stenton, 48 L. T. N. 8. 268.

A judgment debtor was entitled for life under a will to an annual
income, payable half-yearly by the trustees, and had assigned his
interest by mortgage to secure a sum of money borrowed by him.
The trustees had advanced to the debtor more than the payment due
at the next half yearly period. No receiver had been appointed.

Held, that the debtor’s interest under the will was not attachable
under this rule.

Affirmed on appeal, W, N. 1883, 108.

Nott v. Sands, W. N. 1883, p. 74.
An action had been dismissed with costs, which had been taxed.
The defendant's solicitors, without having made any application for

/
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the payment of the costs, obtained a garnishee order nisi. On the
application to make the garnishee order absolute.

Held, improper to issue a garnishee order without first applying for
the payment of the costs ; application refused, without costs.

His Lordship during the argument exprgssed his disapproval of the
decision in Cremetti v. Cram, (4 Q. B. D. 225) which is to the effect-
that an order merely for the payment of costs cannot be enforced by

a garnishee order.

Chapman v. Biggs, W. N. 1883, p. 92.

A female defendant was entitled under the trusts of a will to the
income of a certain share of residuary estate for her separate use, and
money in the hands of the trustees forming part of such income was
attached. The trust was subject to a clause restraining anticipation.

Held, that the moneys could not be attached, as that would be in
contravention of the restraint on anticipation.

Affirmed in appeal 48 L. T. N. 8. 704.

.

Leaming v. Woon, 7 A. R. 42.

Equitable debts can now be garnished and attaching clauses aro
not now confined to a debt existing at the time but payable in futuro,
but also extend to income from time to time payable.

Lloyd v. Wallace, 9 O. P. R. 335. -

An order was made directing trustees to pay over to the plaintiff,
a judgment creditor, the interest from time to time accruing on a

judgment debtor.

Jackson v. Cassidy, 19 C. L. J. 226.

this rule.

swu, held by them in trust to pay the income to the defendant, the

A negotiable promissory note not yet due cannot be attached undtjr
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Rule 371,
Identical with Imp. O. 45, R. 3. (1883, R. 623.)

Chatterton v. Watney, L. R. 17 Ch. D. 259, 17 C. L. J. 322

A garnishee order under Ont. O. 41, binds the debts attached, but
does not amount to a transfer of them with securities. M. mortga-
ged leasholds to W., and then to B. -A., a judgment creditor of B.,
obtained a garnishee order against M.  After this W. sold the
property under a power of sale, and an action was brought to dis-
tribute the surplus proceeds.

Held, by Court of Appeal, (affirming Bacon, V. C., 16 Ch. D. 378),
that the judgment creditor had no claim against the surplus proceeds
of sale, for a garnishee order had not the effect of transferring
the debt due from the garnishee with the benefit of the securities for
it. Per Cotton, L. J. : *“There is nothing in the terms of the general
order to affect any security for the debt, it only takes away the
right of the judgment debtor to receive the money and gives the
judgment creditor a right to receive it. It has not the effect of
transferring the security, nor does it give the person who obtained
the garnishee order any right to the security or any claim against the
land comprised in it.”

Howell v. Metropolitan R. W. Co., L. R. 19 Ch. D. 508, W. N.
1881, p. 134,30 W. R. 100, 45 L. T. N. 8. 707, 17
C. L J. 479, 18 C. L. J. 217.

In August, 1878, the defendant company served the plaintiff with
a notice to treat, and the purchase money was assessed by a jury and
verdict given for £3,650. Before a good title was shewn, but after
verdict, garnishee orders nisi were obtained and served by judgment
creditors of the plaintiff. The plaintiff afterwards issued a writ for
specific performance against the company and obtained judgment
with costs, and in pursuance of this‘the company paid the money
into Court, Other garnishee ordersnisi were served after good title
shewn, but before judgment.

It was contended that the purchnsc mongy i Court was in the
nature of an equitable debt from a purchaser to4& vg.ndor and as such
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was capable of being attached, but it was held that the purchase
money did not constitute a debt ‘‘due or accruing,” within the
meaning of this rule, its payment being conditional only, that is upon
the execution of a conveyance by the vendor. The rule meant that
a debt had been actually perfected. The fund could therefore not be

attached.

Rule 372,
[dentical with Tmp. O. 45. R. 4. (1883, R. 624.)
See Chatterton v. Watney. under Rule 371.

Rule 374,
Identical with Imp. O. 45, R. 6. (1883, R. 626.)
Roberts v. Death, 51 L. J. Q. B. 15, W. N. 1881, p. 142, 30
W. R. 76,46 L. T. N. 8. 246, 18 C. L. J. 101.

Where in garnishee proceedings the money is trust money, or there
is reasonable suspicion that it'is trust money, the cestui que trust has
a right under equitable procedure to come forward, provided he does
80 in time, and object to an order absolute being made; and he is
not to be damaged by such an order merely because the garnishee

will not ac

Rule 375,
[dentical with Imp. O. 45, R. 7. (1883, R. 627.)
See Roberts v. Death, under Rule 374.

Rule 376,
[dentical with Tmp. O. 45, R. 8. (1883, R. 628.)
See Rule 500 in Appendix.
See Howell v. Metropolitan R. W. Co.

Chatterton v. Watney, under Rule 371.
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Rules 383-391,
Cf. Imp. 0. 50. (1883, 0. 17.)
Curtis v. Sheffield, W. N. 1882, p. 33, 18 C. L. J. 343.

Where a great lapse of time has occured, the right to revive is not
absolute, but is subject to the discretion of the Court. Y

—— /

Rule 383,
Identical with Imp. O. 50, R. 1. (1883, R. 178.)

Warder v. Saunders, 47 L. T. N. 8. 475.

When a plaintiff in an action is adjudicated a bankrupt, and the
trustee appointed elects not to go on with the action, it is not compe
tent for the plaintiff to proceed with it.

See Miller v. Huddlestone, under Rule 385.

Rule 384,
Identical with Tmp. O. 50, R. 3. (1883, R. 180.)

Dyer v. Painter, W. N. 1881, p. 105, 17 C. L. J. 345.

Upon the death of the plaintiff in an administration action, his
widow and executrix,. is under the above rule entitled to carry on and
prosecute the action and the proceedings therein in like manner as
the deceased plaintiff might have done, if he had not died, by obtain-
ing an order of course. Sec Rule 385.

Rule 385.
Virtually identical with Imp. O. 50, R. 4. (1883, R. 181.)

Ranson v. Patten, 44 1. T. N. S. 688, 17 C. L. J. 394.

Pending an appeal, and after it had been set down for hearing, the
defendant died. His executrix obtained an order in the Court of
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Chancery, under the analogous Imp. O. 50, R.‘ﬂl, giving leave to con-
tinue proceedings.

Held, that the order was properly obtained in the Court below,
and that it was not necessary to apply to the Court of Appeal.

Miller v. Huddlestone, W. N. 1881, p. 171.

When upon the death of a sole plaintiff, whose cause of action
does not survive, (e. g. in an administration action), an order is

made giving liberty to another person to prosecute the action as
plaintiff, it is still the practice that, in the subsequent proceeding,
the title of the ncrm¢cvived action shall be added to the title of

\
/ \

Jameson v. Marshall, 46 L. T. N. S. 480.

the original action.

Upon the death of an accounting party in an action the Court may
make an order ex parte, that the action be continued between the
continuing parties and the executor of the will of the deceased party,
notwithstanding that such executor is resident in and has proved the
willin Ireland, (out of the jurisdiction).

For the purposes of making the order the Court will require an
affidavit showing the circumstances.

Andrew v. Aitken, L. R. 21 Ch. D. 175, 51 L. J. Ch. 784,
30 W. R. 701, 46 L. T. N. 8. 689, W. N. 1882, p. 88.

A defendant who had put in a counter-claim died. His executors
were held entitled to obtain an order ex parte (by the Imp. O. the
order is granted ex parte and not on praecipe) to carry on the counter
claim.

Burstall v. Fearon, 31 W. R. 581, W. N. 1883, p. 99.

A person who has been served with notice of judgment and has
obtained leave to attend proceedings may, upon the death of the
plaintiff, apply for leave to prosecute the action, and such application
should be made ex parte.
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Oshawa Cabinet Co. v. Note, 18 C. L. J. 60.

Where acause of action hasdevolved;upon a third party against whom
the defendant has a defence on the merits, the proper course is for
that party to take out an order upon praecipe to continue the action
as new plaintiff under this rule, and it is not proper for the deferf-
dant to proceed as directed in Rule 164,

The former plaintiffs having admitted the truth of the defendant’s
plea as to transfer, were held entitled to their costs under Rule 157.

Mitchell v. Barrett, 3 C. L. T. 265.
A subsequent encumbrancer redeemed the plaintiff in zn action for
foreclosure. He then took out an order of revivor.

Held, not improperly issued and that the costs should be allowed.

Rule 392,
Similar to Imp. O. 51, R. 2. (1883, R. 649.)
Ladd v. Pulleston, 31 W. R. 539.

P. brought an action against L. in the Queen’s Bench Division.
I. brought this action for an account against P., and, by way of
counter-claim in the Queen’s Bench Division action, stated the relief
he songht in this action. P. asked that this action might be
transferred to the Queen's Bench Division and there stayed.

Held, that this being an action properly triable in the Chancery
Division, the Court would not transfer it.

, Vermilyea v. Guthrie, 9 O. P. R. 267.
/ ‘ . .

An action to restrain the infringement of a patent.

Held, that where a plaintiff brings an action in the Chancery
Division which is proper to be brought there, he will not be allowed
to transfer, either on the ground that he wishes it tried by a jury, or
that a transfer would expedite the trial. Also held, that an action
for the infringement of a patent should not ordinarily be tried by a
jury.

18




NOTES OF PRACTICE CASES.

Hilliard v. TW?H C. L. J. 180.
The Master in Chambers- no jurisdiction to transfer an action

from one Division of the High Court of Justice to another. Such
power can only be exercised. if at all, by a Judge.

See Schwob v. McLaughlin, under Rule 428.

Rule 393.
Patterson v. Murphy, 9 O. P. R. 306.

An action was transferred to the Common Pleas Division from the
Chancery Division. The plaintiff had no notice of the transfer and
signed judgment in the Chancery Division.

An order was made retransferring the case and allowing the judg-
ment to stand.

Rule 395,
Ct. Imp. O. 51, R. 4. (1883, R. 656.)

Adamson and another v. Twfl, Moore, & Roberts.—Tuf,
Moore, & Roberts v. Adamson and another, 44 L. T. N.
S. 420.

In the former of these actions plaintiffs who were shipowners,
claimed against the shlpporu and consignees for detention at the port
of loading and for freight of cattle shipped; in the latter the
plaintiffs claimed a very much larger amount for the loss of the cattle
by the shipowners’ negligence. The writs were issued on the same
day, but the statement of claim was deliveréd in the former action
before it was delivered in the other. An order had been made
staying pmumhngu in the latter action, and granting the plaintiffs
in that action liberty to set up their claim by counter-claim in the
former action.

Held, that although there was jurisdiction to make such an order
in cross actions, yet it should only be done when the points at issue
are the same, and that it was unjust in the circumstances of these cases.
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Taylor v. Bradford, 19 C. L. J. 19.

A motion to have this action consolidated with an action brought
by the defendant in the Chancery Division against the plaintiffs, in
which they had set up, by way of counter-claim, the same cause of
action substantially as was set forth in their statement of claim in
this action, or to have the action stayed till the other should be
determined.

Held, that though the case was not technically one within the
terms of this rule, yet there was an inherent right in the Court to

prevent an undue use of its process ; and an order was made staying
proceedings.

Lambier v. Lambier, 19 O. L. J. 158.

Local Masters are the proper officers to deal with motions to

consolidate conflicting applications for administration or partition
under G. O. Chy. 638-640.

Rule 398,

Identical with Imp. O. 52, R. 3. (1883, R. 659.)
See Mitchell v. The Darley Main Colliery Co., under sec. 32

Rule 399,
Identical (mutatis mutandis ) with Imp. O. 52, R. 4. (1883,
R. 662.)
Hick v. Lockwood, W. N. 1883, p. 48.

This was an action for dissolution of a partnership between the
plaintiff and the defendant, and for a receiver. The plaintiff had
not made any motion or served notice of any motion for a receiver.
On the ex parte application of the defendant, who had appeared to
the writ, a receiver was appointed. The Registrar declined to draw
up the order, on the ground that under this rule the application
could not be made ez parte by the defendant.
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His Lordship was of opinion that this rule did not apply to appli-
cations by the defendant under sec. 17, sub-sec. 8, and accordingly
directed the order to be drawn up.

Rule 405.
Identical with Imp. O. 53, R. 2. (1883, R. 697.)

See Dyke v. Connell, nnder sec. 48.

Rule 406.
Virtually identical with Tmp. O. 53, R. 3. (1883, R. 698.)
See Dyke v. Connell, under sec. 4%,

Burritt v. Murdock, under Rule 131.

Rule 407.
[dentical with Imp. O. 53, R, 4. (1883, R. 699.)

Dawson v. Beeson, L. R. 22 Ch. D. 504, 48 L. T. N. S. 407,
31 W. R. 537, W. N. 1882, p. 144,19 C. L. J. 207.

Where a party applies for special leave to serve short notice of
motion, he must distinctly state to the Court that the notice applied
for is short ; and the same fact must distinctly appear on the face of
the notice served on the other party. But in a case where short
notice of amotion had been irregularly applied for and served, but the
party served had not been injured by the irregularity, the Court
exercised its discretion under Rule 473, disregarded the irregularity
and heard the motion on the rerits.
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Rule 414
Cf. Imp. O. 54 R. 6. (1883, R. 757.)
Friendly v. Carter, 1 C. L. T. 614.

Leave to serve short notice of motion on appeal from the Master 1v
Chambers should be obtained from a Judge, and not from the otlicer
appealed from, thus following the former practice in Chancery.

Lowson v. Canada Farmers' Ins. Co., 9 O. P. R. 185.

This rule applies to appeals from a Judge in Chambers to the
Divisional Court. Appeals from the Master in Chambers are governed
by Rule 427.

Where an appeal from the Master in Chambers should have been
set down on the 29th December, but owing to an announcement by
the Registrar that cases set down for that day would not be heard

until the 9th of January following, the case was not set down till the
9th of January.

Held, that leave must be obtained from the Master in Chambers
before the appeal could be heard.
Rand v. Rolph, 2 C. L. T. 151.

In the Chancery Division, appeals from the Master in Chambers
must be set down for hearing according to the practice of the Court
of Chancery, which is not altered in that respect by the Judicature
Act.

Hewson v. Macdonald, 32 C. P. 407.

Appeal from order of a Judge in Chambers having been brought
on at the first sittings of the Court, held not too late, though more
than eight days had elapsed, and the time had not been extended.

McNaill v. McGregor,3 C. L. T. 309.

The time for appealing from' an order in Chambers runs from the
date of the issue thereof and not from the day on which the decision
i8 pronounced.
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Rule 416.
Breckenridge v. Ontario Loan and Deposit Co., 19 C. L. J.,
140, 3 C. L. T. 212.

Whdre the parties cannot agree upon the minutes of a judgment

before 4 Local Registrar, adirection should be obtained on motion to a
Judge, tp refer the minutes for settlement to one of the Judgment
Clerks.

Rule 418.
Cf. Imp. O. 35 R. 2.
/ See Rule 509 in Appendix.

Rule 419.
Cf. Imp. O. 35 R. 3.
See Rules 508, 516, and 517 in Appendix.

Rule 420.
Cf. Imp. O. 54 R. 2.
Keefe v. Ward, 9 O. P. R. 220.

An application for committal for nou-production.

Held, that although the powers of the Refereec in Chambers are
vested in the Master in Chambers, yet matters relating to the liberty
of the subject having been excepted from the jurisdiction.of the
Crown and Pleas under the former practice, are still beyond the
jurisdiction of such Master.

Rule 422.
Cf. Imp. O. 1876, R. 19.
Re Allan— Pocock v. Allan, 9 O. P. R. 277.

The jurisdiction of Local Masters in administration suits, under
G. 0. Chy. 638, is not interfered with by this rule. The practice in
such matters is preserved intact by Rule 3.

In such matters there is power to direct service to be made out of

the jurisdiction.,
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Brown v. McKenzie, 18 C. L. J. 203.

When County Court Judges are exercising the delegated authority
conferred by this rule, the language of Rule 425 applies, and proceed-
ings must be by summons.

But in ordinary County Court proceedings Rule 490 applies, and
applications must be by notice and not by summons.

Clark v. Auger, 3 C. L. T. 217.

A Local Master has no power to direct substitutional service on

a defendant who is out of the jurisdiction, and service so made is
nugatory.

See Coulson v. Spiers, under Rule 2.
)L .

Rule 424.
Re Cameron, Infants, 9 O. P. R. 77.

An order was made in this matter by the Referee in Chambers
before the passing of the 0. J. A. directing certain ascertained shares

then in Court to be paid out, to certain infants as they respectively
came of age.

Held, that the shares might be paid out without any further order,
notwithstanding this rule.

Re Dewitt, 9 O. P. R. 110.

The Master in Chambers, or Official Referee sitting for him, should
continue to exercise the jurisdiction formerly vested in the Referee
in Chancery Chambers in cases of sales of infants’ estates, &c., &c.,
subject to contirmation of so much of the order as relates to dis-
tribution and payment out of Court.

Rule 425.
Cf. Tmp. O. 35 R. 5.
See Brown v. McKenzte, under Rule 422.

]
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Rule 426.
Cf. Imp. O. 35 R. 6 O. 54 R. 3.
Hughes v. Rees, 9 O. P. R. 86.

Matters coming within the jurisdiction of any officer of the Court
should be disposed of by him in the usual way, and the parties may
then appeal from such decision.

Or the officer may certify that the case is a proper one to be heard
before a Judge in Chambers.

Rule 427.
Cf. Tmp. 0. 35 RR. 7, 8, 14 0. 54 R. 4-6.

See Lawscn v. Canada Farmers’ Ins. Co., under Rule 414.

Wigle v. Harris, under Rule 462.

Hughes'v. Field, 1 C. L. T. 702.

An application to set aside an order made ex parte, and without
knowledge of the facts, is not an appeal and not within this rule.

The notice of motion to rescind the order was served the day after
the order was served on the applicant’s solicitors, but this was more

than four days from its date.

Dayer v. Robertson, 9 O. P. R. 78.

The eight days for appealing counts from the giving of the
decision, not from the entry of the order, as formerly.

Where the plaintiff’s solicitors, owing to a misapprehension on this
point, allowed the eight days to elapse, further time was granted on
payment of costs.

Rule 462 gives power to a Judge to enlarge the time appointed by
the rules, even though the application for the enlargement is not
made until after the expiration of the time appointed.
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Rule 428,

See Rules 511, 512-515 in Appendix.

[dentical with Imp. O. 55, R. 1. (1883, R. 976.)

Ellis v. Desilva, 50 1. J. Q. B. 328.

Action in which defendant counter-claimed : matters indifference
referred by an order which provided that costs were to follow the
event. Held, that word ‘‘event” must be read distributively, as if
it were ‘‘events,” and that the arbitrator should have found the
issues specifically instead of merely awarding that there was a
balance due to the defendant.

Rudow v. The Great Britain Mutual Life Association Societ
S50 L. J. Ch. 04, 44 L. T. N. S. 688, 17 C. L. J. 342.

y

The proper practice now is, not, according to the old practice, to
direct a plaintiff to pay the costs of a necessary but formal defendan:
and to have them over again against the principal defendant, but to
give such a defendant his costs by a direct order.

Sparrow v. Il L. R. 7 Q. B. D. 362,29 W. R. 490, 17
C. L. J. 395 ; aud S. C. in appeal, 44 L. T. N. 8. 917,
20 W, R. 705, 17 C. L. J. 412. b

The plaintiff sued in respect of three heads of claim, as to two of

}
which he failed, and as to the third recovered a small sum under the
award of an arbitrator. -

Held, by the Court of Appeal, reversing the Court below, that the
plaintiff should be allowed the general costs of the action, and that
those items only should be disallowed which applied exclusively to
the parts of the claim upon which he failed to succeed, and that the
defendants should have the costs incurred in defending themselves
on those points on which they succeeded.

Held also, that where a general principle of taxation is challenged,
it is not necessary under Rules 446 and 449 to specifically state the
items objected to in the ‘‘objections,”” but that this need ouly be
done where particular items are objected to.

19
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Ex parte Ilospital of St. Katharine, L. R. 17 Ch. D. 378, 17
C. L. J. 323. '

Held, following Er parte Mercers’ Co., L. R. 19 Ch. D. 481, that
the Clourt has now, under the Judicature Act and the above rule, a
discretion as to directing payment of costs whore a\provision as to

—

costs is omitted in any public or private Act.

Daines v. Bromley, 50 L. J. Q. B. 465, 29 W. R. 706, 17
C. L. J. 340.

In an action for a liquidated money claim, after trial with jury,
judgment was entered for the plaintiff on his claim, but for the
defendunts for a balance on a counter-claim for goods sold, the
amount of which exceeded that of the claim. The judgment directed
that the ““ plaintiff should recover against the defendants his costs
of suit, and that the defendants recover the costs of the counter-
claim.” The Master, on taxation, gave the defendants the costs of
the cause. The plaintiff appealed, and Lopes, J., having referred
the matter to the Court, the Exchequer Division dismissed the
summons to review the taxation. The Court of Appeal now held
that the plaintiff was entitled to the general costs of the cause.
Per Bramwell, L. J.—* No doubt the judgment of the Exchequer
Division would be right if the old rule, that the party in whose
favour the b.lance is on the whole, is entitlcd to the costs of the
cause, which st’ll exists, applied to this case; but that is not the
judgment which was here given.” Per Cotten, L. J.—*‘The sole
question is whether, under this order and judgment, the costs have

”

been rightly taxed.

Willmott v. Barber, W. N. 1881, p. 107, 45 L. T. N. 8. 229,
17 C. L. J. 345.

Claim for specitic performance of sale of land. Counter-claim
charging acts of trespass and waste. Both claim and counter-claim
having failed, Judge dismissed claim without costs, and also dismis.
sed the counter-claim, but ordered that the defendant ghould pay the
costs thereof, and that if the costs of the claim should exceed half

. th
pa
be

im
“h
wa
and

1
1
jari
Chs
enl:
had
botl
had

Abb

4%
same
to co
of th

\\Y
not t
one o
corre

Viea:

The

incar



4
>
N

(N
\

, 4XOTES OF PRACTICE CASES. 147
\ /

the whole costs of the claim and counter-claim the defendant should
pay the plaiutiff the eXtegs. Objection made that this order was
beyond the jurisdiction of the Judge.

Held otherwise. Per Jessel, M. R.—No doubt a Judge could .not
b

impose costs beyond the costs of the suit by way of penalty. But
g the order was only wrong in form. What the Judge meant to do
was to order the defeadant to pay hali the whole costs of the claim

and counter-claim, and he had full powar to do that.

In re Foster v. Great Western R. W. Co., 30 W. R. 398.

w

The true construction cf this rale is, that it adopts the same
jurisdiction with the same limitations as existel in the Court of

1 Chancery. The jurisdiction of the Chancery Division has not been

8 enlarged, nor a larger jurisdiction than the Court of Chancery ever
: had given to the Common Law Division, but the meaning is, that
f both Divisions should have the same power as the Court of Chancery
1 had before, but no discretion as to costs beyond their jurisdiction.
® ,
1 Abbatt v. Andrews, L. R. 8 Q. B. D. 648, 30 W. R, 779,
W. N. 1832, p. 62, 18 C. L. J. 261.
>
e When in an action tried by a jury the plantiff succeeds upon
e same issues but is non-suited upon others, and no order is made as
e to costs, the defendant is entitled, under the above rule, to the costs
e of the issues upon which the plaintiff is non-suited.
¢ When a jndgment is ambiguous as to costs, the proper course is,
not to appeal from the Master’s order re‘using to tax the costs of
one of the parties, but to apply to the Judge who tried the case to
h correct any ambiguity,in the judgment.
/
n Vicary v. The Great Northern R. W, Co., L. R. 9 Q. B. D.
n 168, W. N. 1882, p. 110, 18 C. L. J. 325.
8.
e The diseretion of the Court as to costs extends to the costs to be
1f

incurred in any future proceeding.
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Turner v. Hancock, L. R. 20 Ch. D. 303, 46 L. T. N. 8. 750,
30 W. R. 480, 18 C. L. J. 342.

A trustee’s costs cannot be said to be within the discretion of the
Court, and are excepted out of the above rule and sec. 32.

Re Hoskins, L. R. 6 Ch. D. 281, disapproved.

Quare, as to costs of trustees upon proceedings taken under the
Trustee Relief Act.

Bowker v. Kesteven, 47 L. T. N. 8. 545.

The plaintiffs claimed £49 12s. The defendauts admitted the
claim and counter-claimed for £75. The judgment was for the plain-
titfs on the claim and for the defendants on the counter-claim for
£40 ; the plaintiffs to have the costs of their claim and the defen-
dants to have the costs of their counter-claim.

Held, that the plaintiffs were entitled to the costs of the cause up
to the time of the delivery of the statement of defence, and that the
defendants were entitled to such costs after the delivery of the state-
ment of defence.

Lowe v. Holme. L. R. 10 Q. B. D. 286, 52 L. J.Q. B. 270,
31 W. R. 400, W. N. 1883, p. 36.
The plaintiff claimed a balance due under a contract. The defen-

dants alleged that the work was so badly done that they had been
compelled to it over again, and counter-cliimed.

On trial of the issues by an official refered, a small balance was
found in favour of the defendants, and the{defendants in proving
their counter claim established a defence to the claim of the plaintiff.

Held, on motion for judgment, that judgment ought to be entered
for the defendants with costs, as they were the really successful
parties.

And that even if technically the plaintiff was entitled to the costs,

the Court could dispose of them in its discretion under this rule.
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See Farrow v. Austin, under Sec. 32.
Harrison v. Cornwall Mineral R. W. Co., under Sec. 39,
Hornby v. Cardwell, under Rule 108,
I'n re Brown— Ward v. Morse, under Rule 127.
. Nichols v. Evans, under Rule 215.
In re Cooper—Cooper v. Vesey, under sec. 32.

Real and DPersonal Advance Co. v. McCarthy, under
Rule 170.

In re Milton, Bradfird. &c., under Sec. 32.

In Re Peck and the Corporation of the Town of Galt, 46
U.C R 211

Rule absolute to quash a by-law : costs not asked for in the rule,
though they were at the bar : Held, that as costs are in the discretion
of the Court under the Judicature Act, this was no objection.

Clarke v. Creighton, 2 C. L. T. 46.
Where arule was taken out on behalf of two defendants, C. and
G. t6 set aside a verdict against them, and enter a non-suit for one or

both, or enter a verdict for the defendant G., and it was made
absolute as to the latter party.

Held, that the plaintiff was entitled to tax against the defendant
C. a proportion of the costs of the term proceedings.

The defendant G. was a married woman.
Held, that the Master should inquire whether any binding contract
of retainer had been entered into by her with her attorney and if not

that the costs taxed to her other than disbursements should be dis-
allowed.

Dalby v. Bell, 2 C. L. T. 44,

Where costs have been incurred in a proceeding consented to by
both parties under a common mistake as to the proper tribunal to
dispose of the matter, neither party should be ordered to pay them.
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ke Wobdhall— Garbutt v. Hawson, 2 O. R. 456.

Where it appearad that rdministration proceedings had been insti-
tuted without any shew of reason, or proper foundation for the
benefit of the estate, and that they had not, in their results, conduced
to that benefit, the plaintiff was ordered to pay all costs.

The question of residuary legatees’ costs is an appealable matter.

Whitehead v. Tait, 3 C. L. T. 122.

An action for damages, and plaintiff succeeded in part, recovering
a verdict of $50 : he had sustained other damage, but the jury held
the defendant not liable therefor. There was no question raised
which might not have Leen tried in the Division Court.

Held, that Division Court costs only could be allowed.

Schwob v. MeLaughlin, 3 C. L. T. 172.

By an order of the Master in Chambers the cause was brought
down to beheard at the sittings for the trial of actions in the Chancery
Division, but the learned Judge at the trial refused to entertain the
case, as it came from a Common Law Division.

Held, reversing the ruling of the taxing officer, that the plaintiff
was entitled to the costs of the day. :

Church v. Fuller, 19 C L. J. 96.

The Court has jurisdiction to make a defendant pay costs in a suit
for specific performance, though the bill be dismissed.

The ordering such payment of costs is in the discretion of the
Judge, and the Court ought not to interfere. :

Stetham v. Ullyott, 3. C. L. T. 261.

Action for injunction to restrain trespass. Defendant paid
$100 into Court, The Court was of opinion that it was not a case
for an injunction.

Held, a proper cass for the exercise of discretion as to costs, and
that the plaintiff should get his costs up to the time of paymont in,
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if he elected to retain the $100 in full of damages ; no further costs to

either party. If pliintiff desired a reference further directions and
costs should be reserved.

Avkell v. Geiger, 19 C. L. J. 234.

Where execution issued out of the High Court of Justice, and the
sheriff obtiined an interpleader order under which an issue between

the parties was directed to be tried in the County Court under 44
Viet. ch. 70.

Held, that the cheriff was entitled to his costs under the inter

pleader order, to be tixed on the scals of the Court out of which the
process on which he seized the goods issued.

Semble, that the parties to the issue should also have their costs
prior to the order directing the issue on the Superior Court scale.
Beaty v. Bryce, 9 0. P. R. 320, explained. )

See In re Woodhall, under Sec. 32.
Ren v. Anthony, under Rule 36.
Beaty v. Bryce under Rule 2.
Lueas v. Fraser under Rule 324,
Mitchell v. Barrett under Rule 385.

Oshawa Cabinet Co. v. Note under Rule 385.

Rule 429,
[dentical with R. Sup. C., Febreary 1876, R. 7.
(1883, R. 981.)
Hamburger v. Poetting, 30 W, R. 769, 47 L. T. N. 8. 24).

A plaintiff who resides abroad will not be called upon to give
security for costs if he has substantial property within the jurisdie
tion, whether that property be real or personal.

Bell v. Landon, 9 O. P. R. 100.

The usnal praecipe order for sacurity for costs had been taken out
and complied with.
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An application by the defendants for further security, when it was
found before the case was concluded that the costs largely exceeded
the security given, was refused on two grounds :

1. The defendants might have foreseen that the costs would exceed
§400.

2. The case was governed by the old practice.

Sutherland v. McDonald, 9 O. P. R. 178.

Where a plaintiff resident without the jurisdiction wilfully stated
in his bill that he resided within it, security for costs was ordered.

Semble, that security will not be ordered, even where the plaintiff
is a foreigner who has come within the jurisdiction temporarily, and
only for the purpose of maintaining the suit.

A
'

Leroux v. Lanthier, 2 C. L. T. 48.

The plaintiff paid to a Local Registrar a sum of money for
security for costs, under an order allowing him to do so instead of
giving a bond. The defendant refused to accept the security, and
the plaintiff signed judgment for default of a defence.

Held, that the Accountant is the only proper perzon to receive
payment of money into Court, and that security had not, technically
speaking, been given, and the judgment should be set aside for
irregularity in having been signed before security was given.

Napier v. Hughes, 2 C. L. T. 103.

The plaintiff who resided in Great Britain, having obtained a
verdict for the price of goods sold to the defendants, which were in the
defendants’ possession, applied, pending an appeal by the defendants,
for payment out of Court of the amount paid in as security for the

costs of the action.

Held, that it was a proper case for payment out ; for if the defen-
dants succeeded on the appeal, the goods in their possession would
be ample security for the costs of the action.

for
a ds

solv

A
plain
affid:
resid
motic
secur

An
mons.
Winng

Aft

©obtain



NOTES OF PRACTICE CASES.

National Ins. Co. v. Egleson, 9 O. P. R. 202,

Money paid into Court in lieu of giving the usual bond for security
for costs will not be paid out to the party paying it in, in whose favor
a decree has been made, pending an appeal to the Court of Appeal.

See Caswell v. Murray, 18 C. L. J. 76.

As to what is to be considered ‘¢ same cduse of action.”

The Grand Trunk R. W. Co. v. The Ontario and Quebec R.
W. Co,3C.LT 173.

The appellants’ solicitors executed an appeal bond as sureties, and

on motion the bond was disallowed, though the solicitors were
solvent.

Rule 431
See D’ Hormusgee & Co. v. Grey, under Rule 89,

Lawless v. Radford, 17 C. L. J. 388.

Action for replevin.

The writ did not shew the residence of the
plaintiff, who lived out of the jurisdiction. Held, that although the
affidavit upon which the writ was granted shewed that the plaintiff
resided out of the jurisdiction, yet as the writ did not shew this, the
motion for security was regular, and the contention that an order for
security might have been obtained on precipe, was overruled.

Bank of Nova Scotia v. La Roche, 19 C. 1z J. 252.

An action upon a promissory note, commenced by writ of sum-

mons. By the endorsement it appeared that the plaintiffs resided at
Winnipeg.

After appearance and on the lst of June, 1883, the plaintiffs

obtained a summons from the Local Judge at Belleville, returnable on  *
20
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the 6th June, to show cause why final judgment should not be signed
against the defendants under Rule 80. On the 5th June the defend-
ants obtained a praecipe order for security for costs. On the 6th June
the plaintiff obtained a summons to set aside the order for security
for costs. On the 8th June the plaintiffs moved absolute their
summons to set aside the order for security for costs, and for leave
to sign judgment; to which no canse was shown except that the
proceedings were stayed by the order for security. The Local Judge
set aside the order for security and gave leave to the plaintifts to
sign final julgment.

Upon appeal, Cameron, J., held, that the order for security was of
as much binding force as if it had been made on an application to a
Judge or Master, and the moment it was served it suspended all
proceedings. That the defendants have no defence on the merits is
not a ground upon which to move to set it aside.

Held also, that tvhe application for security for costs was made at
the proper time.

McCready v. Hennessy, 19 C. L. J. 210.

An action for goods sold and delivered. Security for costs was
ordered on the ground that the plaintiff’s residence was out of the
jurisdiction. Although the writ of summons did not state the plain-

tiff’s residence, it was admitted on the return of the motion, that
he lived in Montreal. .

The costs of the defendant’s application for security were ordered
to be costs to the defendant in the cause, the Master holding that it
is necessary to endorse the plaintiff's residence on the writ when he
is out of the jurisdiction. If the plaintiff’s residence had been so
endorsel, an order would have issued on praecipe, of which the plain-
tiff would have had no costs, so neither can he have any costs of this
motion, as might be the case if costs of this application were made
costs in the cause generally.

Sce Re Fletcher and Nolle, under sec. 77.
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“ Rule 435.
Cf. Ifhp. 0. Aug. 12, 1875, “Costs” R. 18. (1883, R. 100.)
Dominion, &ec., Co. v. Stinson, 9 O. P. R, 177.

The direction in the order for the issue of a foreign commission
that costs are to be costs in the cause, does not preclude the taxing
officer from disallowjng the costs, on the ground that the evidence
has not been used.,

Rule 438.
Ct. Imp. O. Aug. 12, 1875, ““Costs ” R. 23. (1883, N. 1002.)
See Re Solicitors, under Kule 443.

Rule 439.

See In re Bleeker and Ilenderson, under Rule 443.

Foster v. Stokes, 3 C. L."T. 268.
Execution had been issued for costs, which were then paid and the
writs withdrawn : a revision was then had.

An order was made in Chambers for the repayment of the amount
revised off.

Rule 442,

Identical with R. Sup. Ct. August, 1875, “ Cests ” R. 26.
(1883, R. 1002, Sub-R. 29,)
Warner v. Mosses, W. N. 1881, p. 135, 45 L. T. N. 8. 359,
17 C. L. J. 479.

The Court of Appeal had ordered part of an affidavit filed on
behalf of the plaintiff to be expunged as scandalous, and had given
the defendants the costs of the application as between solicitor and
client. The taxing master disallowed the costs of copies of the
pleadings for the use of counsel and the Judges, on the ground that
it was not the practice to allow the expeuse of copies of the pleadings
except at the hearing.
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The Court held that the general rule laid down could not be sus-
tained, and that as the copies were necessary to enable the case to
be properly argued, they must be allowed.

&

Rule 443.
Re Solicitors, 9 0. P. R. 90.

An order to tax a solicitor’s bill may issue in the long form in use
before the 0. J. A., instead of in the form under this rule, as the
Master is mentioned in this rule, while the taxing officer is the proper
officer to tax bills of costs under Rule 438 of the Act.

In re McClive et al., Solicitors, 9 O. P. R. 213.

& i g gal g

The taking officer has no power to allow interest on a solicitor's

bill of costs, unless the matter has been specially referred to him by
the order for taxation,

Interest may be allowed if a demand in writing is made for it.

In Jrn’e Bleeker & Henderson, 9 O, P. R. 182.

The taxation of a solicitor and-client bill by a Local Master is not
subject to revigion. Any review of the Master’s conclusions must be
obtained by way of appeal to a Judge.

Re Clarke, 9 O. P. R. 197.

An order for the taxation of a solicitor’s bill at the instance of the
client, should refer the bill simply for taxation. A clause directing
payment of the amount of the taxed bill was struck out.

In Re Solicitor, 2 C. L. T+ 106.

A solicitor’s hill rendered to his client must be taxed in the County
where the work charged for was done, pursuant to the Attorneys
Act sec. 33, which has not been affected by any subsequent enact-
ment,
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Re Elliott, 2 C. L. T. 104.

Where an order has been made referring a solicitor’s bill for taxa-
tion and directing the solicitor to refund, what, if anything, has been
overpaid him, it is proper to obtain a subsequent express order for
payment of the balance found due to the client by the Master's
report.

Rule 447.

Identical with R. Sup. Ct. August, 1875, R. 30.
(1883. R. 1002, Sub-R. 39.)

See Sparrow v. Hill, under Rule 428.
Charlton v. Charlton, W. N. 1882, p. 183.

A person who is not a party to the making of an order for the
taxation of costs, and who desires to have the taxation made under the
order reviewed, ought not to apply by motion to review the taxing
officer’s certificate, but ought to apply to have the order for taxation
set aside.

Morrison v. Taylor, 19 C. L. J. 212.

An execution and the judgment under which it issued, were set:
aside on the ground of irregularity in obtaining the judgment.

Held, that the plaintiff was not entitled to have the sheriff’s bill
against him taxed under R. 8. 0. ch. 65., sec. 48, as the setting
aside of the execution was not a ‘‘settlement by payment, levy or
otherwise,” within the meaning of the Act, or under sec. 47, as the
plaintiff was not a person liable on any execiition.

Held, however, that a sheriff, as an officer of the Court, claiming
fees by virtue of the process, is sofar within its jurisdiction, that his bill
may be taxed under this rule, but an appeal as to certain items was
dismissed, because notice in writing of the items disputed was not
given under rule 449,

Held, also that this case came within the brovisions of R. S. 0.
ch. 66, sec. 45, and that therefore the sheriff was entitled to poundage.




{

i :

, \
158 NOTES OF PRACTICE CASES,

Rule 449.

Identical with Imp. O. Aug. 12, 1875 R. 32. (1883, R.
1002, Sub-R. 41.)

Crowe v. Steeper, 2 C, L. T. 88,

The defendant’s costs of suit were taxed by the local officer at
Chatham. A motion was made to the presiding Judge in Chambers
for a revision of taxation.

Held, that the ruleapplies only to appeals from the taxing officers
at Toronto, and that there is therefore no direct appeal to a Judge
in Chambers from the taxation of a local officer, the old practice in
such cases being continued in all respects, except as to length of
notice of revision, by rule 439, (a).

See Morrison v. Taylor, under Rule 447,
Sparrow v. Hill, wnder Rule 428,
Rule 451 »
Cf. Imp. 0. 56, R. 1. (1883, R. 1003.)
Blain v. Blain et al., 9 O. P. R. 269.

Motion to set aside the service of a writ as irregular ‘‘ on the

grounds disclosed in the affidavits filed,” objected that the irregu-
larities should have been specified in the notice of motion.

Held, suflicient if it is stated in the notice of motion that the
irregularities were set out in the affilavit filed, and the affidavit
distinctly stated them.,

O’Reilly v. Moore, 1 C. L. T, 565.

A notice of motion to set aside proceedings for irregularity, must
specifly on its face the alleged irregularities.

Rule 455.
Cf. Imp. 0. 57, R 2. (1883, R. 962.
See larr v. Lough, under Rule 264.

Cornish v. Manning, under Rule 9.
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Rule 456.
Cf. Imp. R. No. 174 of Hil. Term. 1853.
See Rumolr v. Marz, under Rule 522.

Rule 457.
Identical with Imp. O. 57, R. 3. 1883, R. 963.)
Morris v. Richards 45 L. T. N. S. 210, 17 C. L. J. 485.

Action on a promissory note held to be barred, where the limit of
time under the Statute of Limitations expired on a Sunday, and the
writ was not issued till the following Monday. This rule relates to
times limited by the practice of the Court for taking proceedings, and
was certainly never intended to affect the Statute of Limitations,

o

/

McLean v. Pinkerton, T A. 171 490.

This rule does not apply to the case of registration of a chattel
mortgage.

Rule 461.
Cf. Imp. 0. 57 R. 5. (1883, R. 965.)
Stevewright v. Leys, 9 O. P. R. 200.

The time for appealing from the report of a Master runs during

Christmas vacation,
\

The defendant did not appeal within the proper time, owing to the
mistake as to the effect of the vacation.

Leave to appeal was given on payment of costs, and on payment
into Court of the amount found due by the report.




/

160 'NOTES OF PRACTICE CASES.
Rule 462. -
Cf. Imp. O. 57, R. 6. (1883, R. 967.)
o g P N
See Rule 514 in Appendix. L )
Identical with Imp. O. 57 R. 6. e
Gilder v. Morrison 30 W. R. 815. no
By a Master’s order, an action was to be dismissed, unlesx? notice of o
trial were delivered by a certain day. Through a mistdke of the
solicitor’s clerk, notice of trial was not delivered within the required
time.
A Judge at Chambers refused in the exercise of his discretion, to
extend the time fixed by the Master’s order.
On appeal the Court declined to interfere. ¢
bas
See Sproat v. Pecket, under Rule 44. line
by 1
o Metealfe v. The British Tea Association, under Rule 203. held
Laton v. Storer, under Rule 173. enla
affid
In re The Padstow Total Loss and Collision Assurance
Association, under sec. 38. ‘ 4
Musgtave v. Stevens, under Rule 10.
Iastings v. Hurley, under Rule 44.
Doyer v. Robertson, under Rule 427. 3
! Lowson v. Canada Farmers Ins. Co., under Rule 414. s In
| . ’ et R = < ‘ of the
5 Wigle v. Harris, 9 O. P. R. 276. anuhd
An order allowing further time to file a statement of claim should have.
not be made ex parte. verdi
Any person affected by an order of a Local Master may appeal to Appell

a Judge in Chambers, and it is not necessary to apply to the Local 35]
’ \ Master to res:ind his order. -
|
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o Rules 464-470.
Robertson v. Coulton, 9 O. P. R. 16.

———

NG Imp. O. April, 1880, RR. 12-18.. (1883, O. 37
RR. 7-15.)

Where an affidavit was entituled in the High Court of Justice, but

not in the proper division : Held, that the objection was clearly
amendable,

Rule 468.
Cf. Imp. O. April, 1880, R. 16. (1883, R, 532.)
Boyd v. McNwutt, 19 C. L. J. 211.

Objection being taken to an affidavit upon which a motion was
based, on the ground that a word had been erased and another inter-
lined, and that such erasure and interlineation had not been initlialed
by the commissioner before whom the affilavit was sworn : it was
held that the affidavit could not be read, but the application was
enlarged for two days, with leave to the applicant to withdraw the
affidavit from the files, and to .re-file it when re-sworn,

v

Rule*471
Cf. Rule Sup. Ct., December 1876, R. 8.

Clarke, (by next friend,) v. The Midland R. W. Co,
44 L T N.S. 131

In a motion to set aside a judgment refusing to nonsuit misdirection
of the Judge is what is really complained of. The Court of Appeal
could not give judgment without setting aside the verdict, and they
have no power to do that. In cases where the objection is that the

verdict is a wrong one, owing to the misdirection of the Judge, the
appellant must go to the Divisional Court.

Sﬁln re Galerno and Rochester, Grant v. McAlpine, and
i

Me Tiernan v. Frazer, under Sec. 37,
21
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Rule 473.
Identical with Imp. O. 59, R. 1. (1883, R. 1037.)

See Dawson v. Beeson, under Rule 407.

Rule 474.
Similar to R. Sup. C., April 1880, R. 44.
Winkley v. Wink'ey, 44 L. T. N. 8. 572, 29 W. R. 628.
An order was made for sale of certain property referred to as

““firstly &c., described in the said statement of claim.” It was
afterwards discovered that the property was there misdescribed.

Leave to gmend the statement was given and the order was post-
dated as of a day subsequent to the amendment.

Clack v. Wood L. R. 9 Q. B. D. 276, 30 W. R. 931,
47 L. T. N. S. 144.

A verdict on certain issues had been given for the plaintiff, but it
wag entered as a general verdict. On motion for judgment the Judge
decided for the defendant.

Held that the Court of Appeal had power to amend the record by
entering the verdict for the plaintiff on the issues only.

See Brandreth v. Shears, under Rule 116.

Munster v. Railton & Co., under Rule 57.

Rule 484
Imp. O. 62.
See Regina v. O’ Rourke, under Sec. 52.

)

Rule 490.

See Brown v. McKenzie, under Rule 422,
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Rule 493. - A
Cf. W. N. 1875, Pt. IL., p. 469.
Laidlaw v. Ashbaugh, 9. O. P, R. 7.

A writ in ejectment was served on 15th August, 1881, and an
appearance was entered after the 22nd of the same month.

Held, that the plaintiff need not file a statement of claim, and that
thefrause was at issue immediately after entry of appearance.
See Burnett v. Union Mutual Fire Ins. Co., under Rule 141.

Mackelean v. Becket, under Rule 31.

Rule 494.
Cf. W. N. 1875, Ps. I1., p. 468.
Sawyer v. Short, 9 O. P. R. 85.

On the 22nd August, 1881, a replication had not been filed, but
the suit was in such condition that it could then have been filed.

Held, that under this rule, notice of trial might be given without
filing a replication.

Rule 512.

See Whitehead v. Tait, under Rule 428.

Rule 522,
Rumohr v. Marz, 19 C. I\ J. 10, 18 C. L. J. 444,
3C L T 31

Where by mistake theclerk of defendant’s solicitor omitted to set the
cause down till too late, thinking the seven days were not clear days,
held no ground for granting leave to set the cause down after the
time had elapsed.

It was contended that the time mentioned in this rule comes
within the operation of Rule 456, but it was held that the expression
“ at least seven days” is equivalent to * seven clear days.”
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MISCELLANEOUS CASES.

T
| 4

Action for Recovery of Land.
Western Canada Loan and Savings Co., v. Dunn,
19C. L.J, 211

The Chancery Rule by which defendants, in an action for fore-
<losure of a mortgage, may obtain a sale instead of a foreclosure, will
not, even when the defendants are infants, be extended to actions of
ejectment.

Held, on appeal ; (unreported) per Armour J. The infants might
have the sale on paying the deposit of $80 within ten days, unless
on substaptive application to the Master, pay ment in of the deposit
was excused. Afterward on application to the Master in Chambers
by the infants to be excused payment in of the deposit :

Held, such payment in could not be dispensed with (a) ; and motion
must be dismissed.

Affirmed on appeal per Armour J., (unreported).

Appeal

See the Cases under sec. 39.

Assimilation of Practice.
Burrowes v. Forrest, W. N. 1881, p. 120, 17 C. L. J. 3€4.

Motion in Chancery Division for an order enforcing an award which
had not been made a rule of Court. Order made, without requiring

(a) On this application the defendants sought to escape payment
of the deposit by shewing there was a margin of value over and above
the moytgage debt. These were answered by affidavits shewing
there was no such margin. '
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the award to be made a rule of Court, Per Jessel, M. R:—It is
desirable to assimilate the practice of the Chancery and Common

Law Divisions.

\ Awards.

See under “ Assimilation of Practice,” supra.

Ejectment.

See Western Canada v. Dunn, under ¢ Action for Recovery
of Land,” supra.

Notice of Motion.
See O'Reilly v. Moore, Blain v. Blain, under Rule 451.

Particulars.
Thompson v. Birkley, 31 W. R. 230, 47 L. T. N. 8. 700.

In an action for seduction the defendant applied for particulars of

times and places.
Held, that he was not entitled to them unless he first made an

athdavit denying the seduction.

Pleadings.
Wolfe v. Hughes, 2 C. L. T. 256.
Semble, that where a plaintiff does not ask for reformation of an
agreement, on the argument, the mere fact that it is part of the

relief sought by his pleadings, does not entitle the defendant, (not
having asked it in his defence), to ask therefor on the argument.
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Policy of {Ilgyature Act.
Aitken v. Wilson, 9 O. P. R. 75.

An ap‘icatinn to change a reference. Stated that the policy of
the O. J. Act is to decentralize business and send local matters to
Local Masters.

See Re Kirkpatrick—Stevenson v. Kirkpatrick, under
“ Reference” infra.

Reference—Change of Place of
In re Kirkpatrick — Stevenson'v. Kirkpatrick, 2 C. L. T. 204.
Held, that the illness of the Master at Goderich, which unfitted
him for efficient attention to business, was sufficient ground for
changing the reference to Toronto.
Held also, that the mere imputation of centralization of business

at Toronto, was not a sufficient answer to the motion to make it the
. . . \ .
place of reference, it being the most convenient place for all parties.

Service—Substitutional
Hunt v. Austin, L. R. 9 Q. B. D. 598, 47 L. T. N. 8. 300.

A solicitor having obtained a charging order upon a fund in Court,
payable to the defendant, took out a summons calling upon the
defendant to shew cause why the money should not be paid ont to
him. This summons could not be served, as the defendant’s address
could not be discovered ; and it appeared that he purposely con
cealed it.

Held, that substituted service of the summons ought to b allowed,
by putting up a notice in the Master’s Office that, unless the defen
dant appeared within a month an order upon the summons would
be made in his absence ; by serving a similar notice upon the persons
last in’ communic:tion with him ; and by advertising it once in the

/ '/'/u €8,

See the cases under ‘¢ Solicitors,” nfra.
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Solicitors—and their Town Agents.

Omnium Securities C'o. v. Kllis,2 C. L. T., 216,
18 C. L. J., 143.

Held that (hc most convenient practice was to require country
solicitors to have registered agents in Toronto, and that all papers
served in the action must be served upon the solicitors themselves or
their Toronto agents.

Ronald v. Brussels, (unreported.)

This decision was explained, and it was stated that the above note
was not wholly correct. It was held that where papers were served on
agents, othbr than the Toronto agents, the service was not void, but

g(m‘(l. if the receipt by the principals was proved or admitted.
§

f
L 4

Taxation.
Agnew y. Plunkett, 19 C. L. J. 158,

Necessary letters written by a solicitor to his agent in the county
town should be allowed.

Varymg Minutes.
See Hendrie v. Beattie. under Rule 338.
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APPENDIX,

APPENDIX A.

THE HIGH COURT OF JUSTICE OLF ONTARIO.

-

MoxNpAY, 22nd August, 1881.
PRESENT :(—-
The Hon. John Hawkins Hagarty, C.J., Q. B.
Wilson, C.J., C.P. - Boyd, C.
Galt, J.

Armour, J.
Cameron, J. Osler, J.

Ferguson, J.

The following General Orders were proposed and adopted :

l. It is ordered by the Judges of the High Court that
one of the Judges of the Queen’s Bench Division, or of the
Common Pleas Division, shall sit in open Court in Osgoode
Hall every week, except during the long vacation and except
during the period from the twenty-fourth day of December
to the sixth day of January, both days inclusive, for the
purpose of disposing of all Court business in the said Divi-
sions which may be transacted by a single Judge.

\

[T. Such sittings shall be held on Tuesday and Friday of
each week, and on such other days as the Judge holding such
sittings may direct.

00
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IIL. One of the Judges of the Chancery Division of the
said High Court shall sit in open Court, in Osgoode Hall
every week, except during the long vacation and except
during the period from the twenty-fourth day of Dgcember
to the sixth day of January, both inclusive, for the purpose of
disposing of all business of the Division which may be trans-
acted by a single Judge.

IVr The business before the said Judge shall be taken as
nem'lj as may be as provided by the General Orders of the
Court \of Chancery.

\
V. Demurrers and special cases shall be set down to be
heard and notice thereof given to the opposite party six days
before the day on which they are to be heard.

VI. A copy of the demurrer book or of the special case
shall be left with the Registrar of the Division in which the
action is pending, for the use of the Judge before whom such
demurrer or special case is to be heard, two days before the
day appointed for the hearing thereof. :

\

VII- All vrules or orhers nisi directed to be issued by the
Judge shall be four-day rules, and shall be set down to be
heard at the first sittings of the Judge in open Court, for
arguments after the same are returnable, unless otherwise

ordered by the said Jud

e
hl.

VIII. The proceedings before a Judge sitting as aforesaid
shall show on their face in any judgment, decree, rule, or
order to be given or made that the business was carried oun

before a single Judge, as follows :-
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Justice for Ontario. Before the Hon. Mr. Justice
[naming the Judge]. '

I1X. Itis ordered that the Divisional Courts of the High
Court do meet on Tuesday, the twenty-third day of August,
instaht, at eleven o'clock a.m.

THURSDAY, 25th August, 1881 .

Court met pursuant to adjournment.

PRESENT :—
The Chief Justice of the Queen’s Bench.
Wilson, C.J., C.P. The Chancellor.
Galt,-J. Cameron, J.

Osler, J. Ferguson, J.
The following Order was proposed and adopted :—

X. All mortgages, stocks, funds annuities, and securities,
and all interest and estate therein; and all moneys and
effects standing in the name of the Accountant of the Court
of Chancery or the Referee in Chambers, or any other officer
named by the Court of Chancery, or in the name of the Clerk
of the Crown and Pleas of the Court of Queen’s Bench, or 6f
the Clerk of the Crown and Pleas of the Common Pleas, on
the 21st day of August, 1881, be and the same are hereby

transferred to and vested in the)Accountant of the Supreme

1
Court as such Accountant, subject to the same trusts as

respectively attach thereto, and the same officers are to
execute all necessary cheques or documents to effect a formal
transfer thereof.




495

496

- TR

172 APPENDIX,

SUPREME COURT OF ONTARIO.

THURSDAY, 25th August, 1881,

Court met pursuant to adjournment.

PRESENT : —
The Chief Justice of Ontario.
Haugarty, C. J. Q. B. Burton, J. A.
Patterson, J. A. Wilson, C. J. C. P.
The Chancellor. Galt, J.

Osler, J. Ferguson, J.

The following Orders were proposed and adopted by the
Court :—

\ GENERAL RuULES

A )
Made under the authority of sec. 54 of the Ontario Judi-
cature Act.

These Rules may be\ cited as the Rules of the Supreme

Court of Ontario, 1881} or each separate Rule may be cited
as if it had been one of the Rules of the Supreme Court,

and had been numbere by the number of the Rule men-

tioned in the margin.

In Rule 45, sub-sec. ((l\)\,\J)e\\v‘dr\(l ‘““get” is hereby sub-

stituted for the word ‘ action,” in the first line thereof.

B et

—————

SR —
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497 In Rule 74, sub-sec. (#), the word ‘satisfied” is hereby
substituted for the word “ notified,” in the third line thereof.

498  In Rule 246, sub-sec. (¢), the word “ produce ” is hereby
substituted for the word ¢ prove,” in the third line thereof.

499  In Rule 352, sub-sec. (b), the word ‘ periods” is hereby
substituted for the word ¢ period.” in the fourth line of the

said sub-section.
yd

;'),()0> In Rule 376 the word ¢ proceeding ” is hereby substituted
for the word “ proceedings,” in the fourth line thereof.

501 tule 100 is hereby amended by inserting after the word
“summons,” in the fourth line thereof, the words “or on

notice, as the case requires.

502  Rule 78 is amended by adding after the word “ behalf,” in
the last line, the words ““ in which the reference, when required

by the practice, shall be to the Master or Local Master.”

Court adjourned till Monday, 5th September, at 12 o’clock.

MoNDAy, 5th September, 1881
Court met pursuant to adjournment.
PRESENT :—

The Chief Justice of Ontario.

Hagarty, C. J. Q. B. Burton, J. A.
Patterson, J. A. Morrison, J. A.
Wilson, C. J. C. P. The Chancellor.
Galt, J. Osléy, J., and

Ferguson, J.
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The following Order was proposed and adopted :—

503 Where a seal is, under the fifty-first section of the Judi-
cature Act, impressed on any document which, hefore the
passing of the said Act, did not require to be sealed, the fee
of fifty cents mentioned in the fifty-third seetion of the
Superior Courts of Law Act (R. 8. O. ch. 39) shall not be
payable on such document.

v

N
SATURDAY, 10th September, 1881,

Court met pursuant to adjourument.

v

. PRESENT :—

The Chief Justice of Ontario.
The Chief Justice of the Queen’s Bench.

Burton, J. A. Patterson, J. A.
Morvison, J. A. Wilson, C. J. C. P.
The Chaucellor. Galt, J.
Proudf8pt, J. Osler, J.

The Tariff of Costs was this day unanimously . adopted
and ordered to be signed by the Chief Justice.
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TorspAy, 3rd January, 1882.

The Court met pursuant to the call of the President. ™

g PRESENT :—

The Chief Justice of Ontario.
Hagarty, C. J. Q. B. Diy. Burton, J. A.
Patterson, J. A. Morrison, J. A.
Wilson, C. J. C. P. Div. The Chancellor.
Galt, J. C. P. Div. Proadfoot, J. Ch. Div.
Cameron, J. Q. B. Div. Osler, J. C. P. Div.

Ferguson,J. Ch. Div,

The following Rules or Orders were proposed and
adopted : —

Copies of orders dispensing with payment of money into
Court are, in all cases, to be left with the Accountant, forth-
with, after entry thereof.

Where infants are concerned, no order dispensing with
payment of money into Court is to be made without notice
to the guardian ad litem of the infants.

No conveyance of the lands of infants is to be settled
until evidence is produced to the officer settling the same of
the purchase money having been paid into Court, or of the
payment thereof into Court having been dispensed with ; and
in cases where there is to be a mortgage for part of the pur-
chase money, until evidence is giveu to the said officer of such
mortgage having been registered and deposited with the
Accountant.
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It shall be the duty of the official guardian to see that
moneys payable on mortgages held by the Accountant, in
which persons for whom the said guardian has acted are
interested, are promptly paid, and that the mortgaged

premises are kept properly insured, and that .the taxes
thercon are duly paid.

©

Sarurpay, 28th January.

Court met pursuant to the call of the President.

PRESENT :—

The Chief Justice of Ontario.

Hagarty, C. J. Q. B. Div. Burton,.J. A.

Patterson, J. A. Wilson, C. J. C. P. Div.
" The Chancellor. Proudfoot, J. Ch. Div.

Cameron, J, Q. B. Div. Ferguson, J. Ch. Div.

The following Rules or Orders were proposed and
adopted :— ‘

It shall not be necessary for the deputy Clerk of the Crown
or deputy Registrur to transmit to the principal Clerk or
Registrar of the several divisions of the High Court at
Toronto, the original roll and the papers of or belonging to
the same pursuant to section 303 of the Common Law I’ro-
cedure Act and rule 419 of the Judicature Act ; but instead
thereof, every deputy Clerk of the Crown and deputy Regis-
trar shall once in every three months transmit to such prin-
cipal Clerk or Registrar at Toronto a list, in the form herein-
after mentioned, of all judgments which have been entered
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by him during such period, and from the said lists the prin-
cipal Clerks-or Registrars shall prepare and from time tgutime
keep up a general index of list of judgments, which shall be
open to inspection by all persons interested upon payment of
the usual fee. .

Form,

List of judgments entered in the office of the Deputy Clerk of the
Crown (or Deputy Registrar, as the case may be) of the County of
during the three months ending the day of 18
(1) Plaintiff Defendant :
(2) Date of enffy of judgment.
(3) The amount recovered or other relief given exclusive of costs.
(4) The amount of costs taxed.

All orders issued by a local officer which require to be
entered shall be entered at the office of such local officer only.
(See R. 418.)

In view.of the state of business in the several Courts, and
of doubts that have arisen upon the congtruction of rules 316
and 317, it is ordered that where, at or after the trial of an
agion by a jury, the Judge has directed that any judgment
be entered, any party may, without any leave reserved, apply
to set aside such judgment and to enter any other judgment,
on the ground that the judgment directed to be entered is
wrong by reason of the Judge having caused the finding to
be wrongly entered with reference to the finding of the jury
upon ‘the question or questions submitted to them. Where
at or after the trial of an action before a Judge the Judge
has directed that any judgment be entered, any party may,
without any leave reserved, apply to set aside such judgment

and to enter any other judgment, upon the ground that the
23




511

512

513

178 “APPENDIX.

Jjudgment so directed is wrong, and_such application may in
either of the above cases be to a Divisional Court of the
High Court or to the Court of Appeal, and this rule is. to be
substituted for rules 316 and 317.

In every case in which judgment is entered without trial
or the decision of a court or judge or order as to the costs
and where the amount of judgment, prima facie, appears to
be within the jurisdiction of an inferior court, the taxing
officer shall not tax full costs of the High Court. without proof
on affidavit to his satisfaction that the suit was properly in-
stituted therein ; and if properly within the jurisdiction of
the County or Division Courts, then the taxation shall be
on the scale of fees in such courts, subject to revision as in
other cases.

In cases of trial by jury, and the Judge or Court makes no
order respecting the costs, under rule 428, the taxation of
costs shall be under such scale of allowance only as would
have been applicable before the passing of the Judicature
Act ; and the event sMall in such case be to recover costs
according to such scale, subject to such rights of set off as to
costs as upply under the Common Law Procedure Act.

Discovery may be obtained by either party under rule 222
after the defence is delivered, and by the plaintift after the
time for jlélivering the defence has expired.

3

ado
514 |
5150 ' 1
catu
bav‘
Cou
Cou
char
553,
for ¢
lowe
cases
how,
betw
Cou

516 8¢




oy APPENDIX, 179

SATURDAY, 17th March, 1882,
The Court met pursuant to the call of the President.

: PRESENT :—
The Chief Justice of the Queen’s Bench,
The Chancellor. Proudfoot, J.
Galt, J. Patterson, J. A.
Burton, J. A. Cameron, J.
Osler, J.

The following Rules or Orders were proposed and

adopted :— {
514  Rule 462 shall apply to all Rules relating to tike.

515 ° Inall actions which (before the passing of the OntarioJudi-
cature Act, 1881, and the Law Reform Act of 1868), might
bave been brought under the equity jurisdiction of the
County Court, and which are now carried on in the High
Court of Justice, sunch fees and disbursements may be
charged as are fixed by the lower tariff referred to in Order
553, of the General Orders of the Court of Chancery, and
for all fees and disbursements not provided for in the said
lower tariff, ’may be charged the amounts allowed in like
cases, by the tariff of the 10th September, 1881, subject
however to the same proportion of reduction as exists
between the said lower tariff and the higher tariff of the
Court of Chancery.

516  Somuch of Rule 419, as applies to sec. 302, of the Common,
Law Procedure Act, is hereby rescinded, and judgments of
the High Court of Justice, shall not be minuted and
docketed, as required by said section 302.

M .
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Rule 508 is hereby rescinded, and the following substituted
therefor :— g

It shall not be necessary for any Deputy Clerk of the
COrown, Deputy Registrar or Local Registrar to transmit to
the Registrars of the several Divisions of the High Court at
Toronto the original roll, and the papers of or belonging to
the same, pursnant to section 303 of the Common Law Pro-
cedure Act and Rule 419 of the Judicature Aect; but
instead thereof, every Deputy Clerk of the Crown, Deputy
Registrar and Local Registrar shall once in every three
months transmit to the Registrar of each Division at Toronto
a list, in the form hereinafter mentioned, of all judgments
which bave been entered by him in such Division during
such period, and from the said lists the Registrars of the
several Divisions shall prepare and from time to time keep
up a general index or list of judgments which shall be open
to imspection by all persons interested upon payment of the
usual fee.
Forwm.

@ List of judgments entered in the office of the Deputy Clerk of the
Crown (or Deputy Registrar or Local Registrar, as the case may be)
of the County of during the three months ending the day
of sl ’

(1) Plaintiff Defendant.
(2) Date of entry of judgment.
(3) 'I'he amount recovered, or other relief given, exclusive of costs.

(4) TLe amount of costs taxed.

Rule 114 is to extend to proceedings in the Master’s office,
and the Master is to have the same power as the Judge.

Every bond or recognizance requived by the. practice of
the Court, for the purpose of security is, unless otherwise
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ordered, to be taken in the name of the Accountant of the
Supreme Court, his executors, administrators, or assigns.

520 Where the action is in respect of a mortgage, and the
plaintiff claims foreclosure, or sale, or redemption, and an
appearance has leen entered, but defanlt bas been made
in delivering a defence or demurrer, the plaintiff shall be

entitled to a judgment or order on precipe as provided in
Rule 78.

521 Whereas, by the Act 35 Victoria, chapter 83, (Ontario),
the Toronto General Trusts Company was incorporated, and
thereby empowered to act as agents for the transaction of
business as therein mentioned. And whereas by the Act 45
Victoria chapter 17, the stid company may be accepted by
the High Court of Justice as a Trust Company for the pur-
poses of the said Court, in case the Lieutenant-Governor in
Council shall approve thereof gstherein set forth. And
whereas the said company has been so approved of by the
Lieutenant-Governor in Coungil, by Order dated the 10th
day (?f March, 1882. And whereas the expenses of the
Accountant’s office have been, by the Ontario Judicature Act
of 1881, declared to be a first charge upon the income aris-
ing from the funds in Court, and it is not desirable to reduce
the interest payable to suitors to a less rate than four per
cent., and it is necessary to procure the investment of moneys
in Court in order to raise a sufficient income to keep up this
rate, and provide for the expenses of the Accountant’s office.
Therefore, /t is ordered, that the Judges of the Chancery
Division may arrange with the said Company to make invest-
ments, and to take the securities in the name of the Account-
ant of the Supreme ‘Court of Judicature, of moneys in Court
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upon first ‘mortga.ges of lands, and may direct the issue of thy

cheques therefor upon condition that the said company do, D«

by proper instrument, guarantee the sufficiency of such

securities, and the due payment of interest agthe rate of 4} 535

per cent. per annam, half yaarly, on the mxfneys 80 invested "4
ory

from the date of the receipt by the company of the money
for each investment, and also the due repayment of the prin. in
cipal moneys so invested ; and upon ffirther condition that
in case the said company makes an investment as aforesaid
at a higher rate than 6 per cent., then the said company is to 597
pay interest thereon to the Court at the rate of 43 per cent.;

526

Al

and upon further condition that the said company is to 51
satisfy the Official Guardian of the said High Court of the e
sufficiency of the security as to value, and who is to certify g:
the same to the Court before the cheque issues for each 5
investment.

-’{'22 All appeals, proceedings, and matters to be brought before (
the Divisional Court of the Chancery Division, are to be the
entered with the Clerk of Records and Writs, at least seven “_f"
days before the day fixed for the Sittings of the Court, and =l
seven days notice thereof is to be served upon the parties sha
entitled to notice. ' Lm

_ in «

523  An application to the Divisional Court of the Chancery of
Division, to change or reverse any judgment, shall be made
at the first Sittings of the Divisional Court, which begins H (
not less than ten days after the pronouncing of the said unt
judgment. afor

, his

524  Alfter the Sittings in June next of the Chancery Divi- acti

sional Court the said Divisional Court will hold Sittil\gs on cate
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the first Thurziday in ‘September, the first Thursday in
December, and the fhird Thursday in February in each year.

525  Rule 308 is l&)’reby amended by substituting the words
“four days, both days inclusive, from the service of the
order,” for the words “ eight days from the date of the order,”
in the third line of the said rule.

526~ Rules 309 and 310 are hereby rescinded.

527 In the Queen’s Bench dand Common Pleas Divisions.
All applications under Rules 307 and 308, and under Rule
510 when made to a Divisional Court, shall be made
within the first four days of the Sittings of the Divisional
Court for hearing such applications which may take place
after the trial or judgment complained of.

(a) In case the decision of a question raised at the trial, or
the judgment, is reserved, and is not given until the Sittings
aforesaid, or in case of a trial during the Sittings of the Divi-
sional Court, any motion or application respecfing the same
shall be made within six days after the day on which the
verdict or judgment is given, if so many days expire
in such Sittings, and if not, then within the first four days
of the ensuing Sittings.

(b) In cases tried by a jury judgment shall not be signed
until the time for making such motion or application as
aforesaid has expired, unless the Judge shall certify under
his hand that in his opinion execution ought to issue in such
action forthwith, or at some day to be named in such certifi-
cate, and subject or not to any condition or qualification.
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It shall be suiﬁci(;nt. if thé'notice of any application under
Rule 510, is served within the time hereinbefore limited for
making the same, provided that the day named in such notice
for hearing the motipn is not more than two clear days from
the last day of the time so limited, and falls within the
Sittings of the Divisional Court in which such notice is

given, otherwise such notice may be given for the first day _

of the following Sittings.

The party who obtains any order nisi, or who serves any
notice of motion may, on or after the fourth day inclusive
after the serving such order nisi or notice, tile the same,
together with an affidayit or admission of service with the
Registrar of the Divisibnal Cout.

The party served with any such order nisi or notice of
motion may (if the same has not been already filed by the
party who obtained or served the same), on or after the fifth
day, beth days inclusive, after the granting of the order or
service of the notice, file the same, together with an affidavit
of the fact and time of such service with the said Registrar.

In case the party to whom such order nisi is granted shall
neglect or delay to draw up and serve the same, the opposite
party may, on or after the third day after granting such
order, and upon filing with .the Registrar an affidavit that
the order has not been served, enter a ne recipiatur with
such Registrar, after which the Registrar shall not receive
or enter such order ; and such order shall be deemed to be
abandoned, and the opposite party may proceed as if no such
order had been moved for or granted, unless the Divisional
Court shall otherwise direct.

\

Court
and b



APPENDIX. |, =~ _ 185

N

In pursuance of the powerﬂ conferred- upon them by the
20th section of the Judicature Act of Ontario, 1881, the
council of Judges of the Sﬁpreme Court of Judicature for
Ontario recommend that the following orders regulating the
Vacations to ba observed by the High Court of Justice and
the Court of Appeal shall be made by the Lieutenant
Governor in Council pursuant to the said Act :—

| The Long Vacation is to commence on the lst day of
July, and to terminate on the 1st day of September in each
year.

(1) The Christmas Vacation is to commence on the 24th
day of December in each year, and to terminate on the 6th
day of the following January.

(2) The days of the commencement and termination of
each Vacation shall bq\included ‘in and reckoned part of the
Vacation. :

June 27th, 1882.
v

*“ Every County Court Clerk shall keep his office gpen for
the transaction of business, on every day, except on holidays,
and (except as hereinafter provided) from 10 a.m. to 3 p.m.
on and between July 1 and September 1 ; and on and he-
tween December 24 and January 6, every such Clerk shall

* keep his office open for the transaction of business from 10

am. until noon, and during the statutory sittings of the
Court such Clerk shall keep the office open, as aforesaid, on
and between the said dates until 4 p.m.”

24
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February 5th, 1883.

Except during vacations, and excepting Sundays, Christ-
mas Day, Good Friday, New Year’s Day, the birthday of the
Sovereign, and any day appointed by general proclamation
for a general fast or thanksgiving, the offices of the Court
shall be kept open from 10 am. to 4 p.m., during the
Sittings of the Divisional Courts ; and at other times from
10 am. to 3 p.m.
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Table showing the correspondence between the Rules of the Supreme
Court, 1883 (English), and the Rules of the Supreme Court of
Judicature for Ontario.
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