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F..?:ﬁ#""z IN THE QUEEN’S BENCH.

WILLIAM G. 'ﬂnmsnmms,,, :
( Defendant in the Cowrt belows),
No. 81, ' ’ Appellant ;

GREGOR M'GREGOR,
( Plaintiff in the Court below),

Bespondent.

Tw1s action was brought for the recovery of an instalment of eapital, and for the arrears of
rent or interest due under a promise of sale made by Respondent to Appellant, in Mareh, 1855.
This document recited in Respondent’s Declaration, is as follows :—
“ 1, Grogor MeGregor, of the Parish of Montreal, in the Districs of Montreal, Bsquire,
_ do hereby promise to sell and good and sufficient title give to Williang G. Greenshields, of the
1 “ City and District of Montyeal, aforesaid, merchant, those two in lots of land lying
“ behind the lots at present occupied by him, being humbers one and four on a certain plan of
“ my farm made by McFarlasve, said two lots being supposed to contain threo hundred feet
“ front, and two hundred and forty feet in depth ; T hereby binding myself to make up said
“lots to that amount in case of any deficiency being found, under the following conditions, to
{ “ wit, that the saidgBtlo-deed shall be made and executed by me as soon a4 & certain cause
“ pow pending in the Court of Appeals, wherein' Willism Olarke is the Appellant and I am
“ Respondent, shall be decided in my favour, and in the meantime the said William G. Green-
« ghields shall bave the right to take immediate possession of the said two lots of land to fence
“ and eultivate, and build upon the same, as to him shall seem good./ That the said sale shall
“ be made for and in consideration of the sum of six hundred pounds, of which the sam of
“ two hundred pounds shall be paid upon the exetution of the said Title-deed, and the balance
“of four hundred pounds by three equal annual instalments of one hundred snd thirty-three
“ pounds six shillings and eight pence each, with interest at six per cent per annum, and un-
“ til such time the said William G, Greenshields shall pay to me the sum of twenty pounds
“ ourrency per snnum, for and in consideration of the use and occupation of the said two lots
“of land.
“ And 1, the said William G. Greenshields, do hereby accept of the said promise of sale,
“ under the terms and subject to the conditions aforesaid,
“ IN WITNPSS WHEREOP, wo have hereunto set and subseribed our names at Montreal,
“ this second day of March, eighteen hundred and fifty-five.”

(Signed,) GREGOR McGREGOR.
“ W. G."GREENSHIELDS.
Bigned in the presence of y
(8d)  JOHN KAY. %
. A. BLACK.

MontrEAL, Tth March, 1855,

The Appellant pleaded :—

Lat.—Defense en fail,

2ndly.—That the Respondent was not proprietor of the land and had not executed a deed.

rdly.~That Elisalieth Clarke, then proprietress, had in, 1846 caused a plan of her farm
to be made dividing it into lots, including those in’ question, which lots she sold to different
persons ; that he, the Appellant had scquired lots from several holders, according to said




plan, his boundary on the lower or South. side being made up partly by one of the
lots 80 purchased by him, and partly by a piece of land also purchased by him, coming origi, -
ally from one®ecary, the boundary of which was not at right angles with the other boundarics
of the lots he purchased from the Respondent, in consequence of which his said lots Nos. 1
and 8, although of sufficient width in front, were 00 narvow in the rear, giving him less lang
thasi he had purchased ; that the lots he so sequired from Respondent, were'the same as i
been previously sold to one Easton, and by him retroceded (o Elizabeth Clarke ; that sho vay
to have purchased part of the Decary lot o make up & supposed deficiency to Baston ; thst
Bastor’s opposite side boundary line bad been moved further up during his time to make good
said defigiency ; that the Respondent had not a deed a8 he was bound to do, and had
not good the deficiency of fhe land. That th Clarke, by & codicil to her Will dated
9¢h Janusry, 1849, made certain cheniges in -her Will wid Tostsment of the 8th September,
I847. By the codicll the logaoy bequeathed to Respondent was oaly given him in trust as
* Fiduciary for testatrix’s grand-children, the children of the mmriagé of her son
Patrick “with Maria Wait, who were of age, and had an interest as proprietors; that
the Appellant had made a tender of the moncy due, viz : the £200 on the 9th January, 1858,
and called on the Appellant to exeoute a deed.

This Plea coneluded with prayer for the dismissal of the Aoction, and the condemnation
of the Respondent to executs a deed, joiutly with the Grandohildren.

Fourthly.—The same in substance with the last Plea, concluding with prayer for acte of
Appellant’s willingness to pay £200, and that Respondent be condemned to exegute a Deed,
Appellant reserving his recourse for deficiency of messarement, if any.

The Respondent answared that the promise of sale had been executed by the vendor by
the delivery of the land, and the purchaser was bownd to pay the price ; that the Appellant <
had never objected to the title until he fyled his ples, and that the title was good and sufficient,
ond had been so acknowledged by the Appellaut himself, who was well aware of the nature of
Respondent’s title, and had purchased all his other lots. anterior to the promise of sale and
with a perfeet knowledge of the existing boundaries,  Appellant was well aware that he, the

. Rospondent, had slways been, and still was, rendy and willing to execute a title deed to the
Appeliant could have whenever be chese to acoept of it. Respondent had
formal such deed by Easton, Notary, 20th December, 1857, and that the non-ex-
was Appellsat’s own fault, that be nevér had had any resl intention of executing
such his pretended tender was a delusion, yet he kept possession of the land and re-
fused w pay ; that to Appellant’s pretended tender of the 9th January, 1858, Respondent
offered immediate complisnce with the promise of sale, yet Appellant had himself failed and
refused to carry out his pretended offer and treated it o# nugatory ; it had not been repeated
by hisplea, nor the promise of sale asked to be recinded ; thatas to the pretext of a deficiency,
wone had ever been ascertained, and there was none ; but it could be remedied if so ascertained,
and the Appellant thereby put in a position to elaim for » deficiency, and if there were a de-
ficiency it was no resson for Appellant refusiug w0 pay. The Respondent in his conclusions
prayed acle of his willingness to execute such title deed.

The Respondent produced 1st, copy of the promise of ssle; 2ad, copy of Judgment in
the Queen’s Bench, 20d October, 1857, dismissing actionof Olarke vs. MoGregor ; 3ed, tender
of title, demand and protest, Easton, Notary, 20th December, 1857, and subsequently at
Enquéte copy of the Will of Elizsbeth Clarke, 8th December, 1847, Jobin, Notary.

He farther proved at Eagudte Appellant’s possession of the lots under the promise of
sale and that to an axtent of at least 821 feetin width in front as fenced in, also that Appellant
had removed the fence constituting the boundary between the lots in question, and the others he
had purchased. The Appelisat produced his title w0 the other lots, of dates long anterior to
the promise of sale, (all originally derived from Elizabeth Clarke, save the portion of land |
purchased from Decary); the former sale of lots Nos. 1 and 2 to Easton and his retrocession
a plan of the lots, aad & codieil to E. Clarke’s Will, dated 9th January, 1849, and copy ofu:f
acte of pretended tender to MoGregor of 9th January, 1858,

The follewing sre extracts of the important parts of the documents of record : —

E. Olarke’s #ill and Tostament of the 8th September, 1847,

“ Fifthly.— And as to the remainder of all and every my property, real or personal, move-
“ able or immoveable, debts due me and other wherever and whenever the sime may be found
¢ due, owing, belonging or in anywise to me, belonging or payable, and to whatever amount or
“ extent the same shall come or amount to, without any exception, restrictiou or reserve, except-
“ ing always the before mentioned legacies and bequests, I give, devise and hereby bequeath the
“ same to the said Gregor McGregor, my beloved husband, hereby and for that purpose in the
“ most ample manner instituting him, my universal and residuary legatee.”

Codicil of 9th January, 1849,

“ Firsfly, I declare that the legacy by me in and by said last Will apd Testament of
“ date the said eighth day of "September, one thousand eight hundred and forty-seven, made to
“ my said husband, that is to say, all that is thereby bequeathed to him is in trust for my
“ grand children, issue of the marriage of my son Patrick Stevenson with the late Mari
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ne of the “ Wait, vis : Eligabeth Borrowwan, Julia Emmeline and William Brongeest Puller, who are
& origin. “ 1o be the proprietocs of the wegidue of my estate and property, as by the sforesaid Will be-
sundaries uwpqﬂwﬂohvigqnﬁwnwhmcuﬂdm
ts Nos. 1 “ |agntece, ouly in trust for my said grand children.

less lang “ Secondly, my said husband is to bhave the power sud authority to sell and dispose of
1o a8 had « the whble or any partof my suid property, either in his own name or in. the name of his seid
-abo wa, « gratd children, sud this without the intervention ov sutborisation of any Judge or Court
o ; ' “ being necessary ; and to have during his lifo-time the sole, entire and exclusive mansgement
ke good “of my ssid property, subject only to the accountability of my said husband, or represen-
! b “ tatives to my said grand children.”

Fill dated Teader of 29th Doconiber, 1857, after veciting promise of sale, stating the decision had
iptem ber, in the suit in the Queen’s Bench, and Appellants continned possession wnder the promise of
| trast ag ; sale, and the fact of his having removed boundaries, by which . the quantity could be ascer-

" her son ' tained and his refusal to aceept & conveyanee, goes on to say :
s ; that “ Notify the said William G. Greenshields that the said Gregor MoGregor has always
'y, 1858, 3 « been sinea the decision of the ssid cause, and is now, ready and willing to execute and deliver
“ a good snd safficient acte of conveyance of the said hereinbefore described property to the
Monation « gaid William G. Groenshields, in express conformity with the said promise of sale, and doth
‘ « hereby through, us ssid Notaries, offor to exeoute the same; and we the said Notaries do
r acte of “ further, ot the request aforesaid, and speaking as aforesaid, demand and require, as by these
1 & Deed, « presents we do demand snd require, the ssid William G. Greenshields, speaking as aforesaid,
« forthwith to well and truly pay, or cause to pay to him, the said Gragor McGrogor, the sum
mdor by “ of two hundred pounds eurvency, with legal interest thereon from tho timo the said Gregor
ppellant « MeGregor has boen willing and offered to execute the said title deed.”
ufficient, Answerof Respondent to pretended tender of 9th January, 1858, produced by Appellant.
nature of _# My, Greenshiglds took possession of my land as fenced in, knowing its relative position
sale and “ fo the Décary lot, he has held it without objection for nearly three years, no deficiency has
t he, the : « over been ascertainied or was ever protended until I asked him for the instalment payable on
od to the « the execution of & deed. I wish to be paid what is now due me, and am now and always

flent had “ have been ready and willing and offered to give him a deed of three hundred feet front, and
noneex- “ two hundred sod forty feet in depth, and in every other respect in conformity with the
Xecuting * promise of salo.”

| and re- After nasucoessful ettempts made by the Appellant to delay the cause by motions for
l_pondeu( setting aside the Enquéle, it was heard on the merits, the Appellant at the time agpin moving
iled and / to have the Bnguéte dot aside and the hearing on the merits delayed, and on fle 31st March
Tepeated last the Court below rendered the following Judgment : —

ficiency, # The Court having heard the parties by their counsel, as well upon the merits of this

rtained, « eause as upon the two motions of the Defendant of the nineteenth instant, that the inscription
¢ of this cause upon the Role de Droil for hearing on the merits be postponed until a deeision

[ -
t:l‘u:i:: « on the above 1st recited motion, having examined the proceediugs, proof of record and deliber-
» « ated, considering the said Plaintif under and by virtue of the Codicil of the late Pime
« Blizabeth Olarke, his wife, made and executed before Gibb and Colleague Notaries, on the
meat in ¢ ninth day of January, 1849, had trust, power and authority to sell and dispose of the said
ly tonder # lots of land, numbers 1 and 3 in his declaration in this cause first mentioned, in his own name

« and to receive apd take the purchase money thereof, as well as the rents, revenues, profits and
« interests thereof, and considering that under and by virtue of the promise of sale between the
. « parties in this cause, bearing date Tth March, 1855, in the said declaration referred to, and
omise of « established of record in this cause, the Plaintiff sold to the Defendant, and promised thereby
ppellant « to give the Defendant a good and sufficient title for the said two lots, nambers 1 and 3, the
thers he « latter by error in the said promise set down as number .4, as in said promise described and
« being of the supposed extent of 350 feet in front by 240 indepth, the said Plaintift binding

ently at

terior

of 1‘:3 ) « himself to make up the said lots to that amount in quactity) in case of apy deficiency being
‘ « found, the said title to be given as aforesaid upon the subséqiemt rendering of a Judgment of

Jession « the Court of Appeals in Plaintif"s favor, which said Judgment was so-rendered on the 2nd

1y of an/ « day of October, 1857 ; considering that the consideration of which said sale was to be the

« sum of £600, whereof £200 to be paid on the execution of the said title deed and the balance

« a8 in the said promise stated, with interest ut 6 per cemium per annum, and further, at the

« rate of £20 per annum for the use and occupation of said lots until such deed was executed ;

« and considering that the said Defondant did at and from the time of the date of the execution

|, move- «of the said promise of sale enter into the possession of the said lots of land, and did use and
© found . “ ocoppy the same without objection of avy deficiency aforesaid, and was and continued to be
« 4nd was in suth possession, use and occupation of the said lots until and at the time of the
« jnstitation of this action ; and considering that on the 20th day of December, 1857, a tender
sath the « and offer was duly made to the Defendant by the Plaintiff to make and execute such title in
: « conformity with the said promise of sale and the stipulations and conditions thereof, and eon-

6 in the « sideripg t{;ot the tender and offer by the Defendant, previous to the institution of this aetion,
« were insufficient and not effective for the purpose of payment of the sums of money then due
“to the Plaintiff by reason of the said promise of sale, doth condemn the Defendant to pay and
« gatisfy to the Plaintiff the sum of £248 current money of the Province of Canada, to wit,

lount or
except-

t of
$:3 . « the sum of £48 for mon of upwards of 2 years use and occupation of the said two lots of
e 1o * Jand to 20th day of mber, 1857, and two hundred E\mdu duoe ul;:ipulsud in and by the
for my + gaid promise of sale to be paid upon the execution of the said title deed ; and the said Court

e Mariu
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MONK, QOFFIN & PAPINEAU,
P80
say specifie diminution o price
philf against the Judgment, and as
CROSS & BANCROFT,

(Signed)

The Appellant neither repudiates the sale, nor asks for

for pretended deficiency.

The Appellant has no reasonable ground of com
against him it ought to be confirmed.

]

For Respondent.

MonTREAL, 16t June, 1859,
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