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DIARY FOR DECEMBER 'l hcnc is buL lmlc fmvn \\hu,h we can grnhc .mlhum(,
information regarding the carcer of Dr. Macaulay. This

:];' It‘(‘:ﬂ’&l“v‘ '\'ﬂm‘\?ﬂf{‘ Teny onde. “we do know : he was among the most worthy and respected
t ;,l,::d: .{mi‘,‘:.:‘.‘?:(;;’.,":".’f:{ﬁ:“;’ Ay &‘.’.1&}"&'23:.‘;1""’“" 16, Of his tiljlc, m.nl had m.:my friends. pll his dcc.case, s
. SUNDAY...... #rd Sunday i bder ¢, _greatly was his memory csteemed, that the Legislature,

ﬁ'.?;'fﬂr,qrffic':'.;?."': s, «h County and Co Court sitting:. "who were sitting on the day of his funeral, adjourned, in

3t Sunday in Adrent. i : it i i . Ic was
Last day for decl, Toronto Wintee Assizes, 1560, 0!‘(]0!‘ to p‘ly a Sllll.lble trlbute to lllS mcmor_‘, I *

e Gnivendty Cullege and Teluity Colligo M. T ends. i particularly remarkable for his hospitable and benevolent
> 4 N
23, W edue«lw Last day for Natico of Trial for Toranta Winter Aseizes, 1960, dlspoquon and (hl\ \“\lt(.d with ar cat I\H\(an“S of I\Q'U‘t
3L, Suturds; CEnd of Munleipl year,  Lant dav on winch rematning balf )
7t U of Grammar Scliool Fund pagable. «mncd for him among those of ]ns time the deserving

'xppell.xtxon of ¢ the good Samaritan.’
" Sir James was the sceond sun of Dr. Macaulay, and was
I born at the town of Niagara, on the 3rd December, 1793.

. JF 13(111131‘ @(m tlh q éf: d[lf é}mmm[ In 1795 or 179G his father and family removed to Turonto

'(then Town of York), where they remained till the yeer

TO CORRESIPONDENT3—See last page.

- -I.j EC ]3 ‘\fl-gp: ig'*]: 8- 9 711805, In 1805 they removed to Quebec, and Sir James
—_— T Do~ then beingabout clevcn_,c'lrs of age, was placed at Cornwall
BUSINESS NOTICL. 'under the tuition of the Rev. Dr. Strachan, the present An-

glican Bishop of Toronto, where he formed the companion-
- shi 1ip of those who, together with himself, raised themselves
the covers of their numbers of this Journal, and, as this' " to the most exalted positions in the country. Tt is a sin-
number completes volume five, to send to 0"7'1’““'67‘0'3 . qular and interesting fact, that no less than three of his
without delay the amount due to us. school mates attained to seats on the bench—vi~., Sir John
‘ Beverley Robinson, Mr. Justice McLean, and the late
| Mr. Justice Jones. At school ho did not exhibit as much

SIR JAMES BUCITANAN MACAULAY. brillianey as some of his companions ; but what he lacked

With feelings of the deepest surruw, we proceed to record | in brilliancy, he amply (.umpu.aatul by indefatigable

anr tributo to tha mamary of one. “']lO“C 10‘5 none dep]orc mdust!‘), thc flcuh) Of l'L']QOHHI" aml StrOn" pU\"LrS Of
more than ourselves. tmemory ; so that on the occasion of any repetition, he was

In our number for January last, we were ealled upon to ; frequontly fuund in adiance of thuse whuse study caused
notice the decease of one who bad held a most prominent | them less labor and anxiety.
position at the Canadian bar—one who had gained the; When sixteen, he was removed from the school, to which
esteem and respeet of all, and whose loss to the legal pro- ' be had become warmly attached, and entered the army as an
fession and to the country generally was seriously felt—we ' ensign in II. M. 98th Regiment, then stationed at Quebee.
neaa the laze Robert Baldwin. Ilardly has another year, 'To the profession of arms he was at that time devoted,
completed its course, when we experience another loss, if though he by no means desired to relinquish school as soon
possible more severe in its consequences, and more irre-, as hc did. In after-life he frequently adverted to his early
parable in its effects. removal with feelings of regret.

Sir James Buchanan Macaulay is dead.  The upright.  In the 9Sth Regiment he remained till the year 1812,
and wise judge, the able and conscientious lawyer, has and on the breaking out of the American war was pro-
been taken from amongst us, and has gone to his long moted to a licutenancy in the Glengarry Fencibles, which
home. corps had been raised for the purpose of the defence of the

Upon the death of a distinguished man, there is a natu-, country during the war. By his attention to business, his
ral and indeed a laudable cariosity to become acquainted | military exactness, and his appiication to his various du-
with the history and peculiar abilities of the deccased. ties, he soon attained the adjutancy of his regiment, and

We feel a melancholy pleasure in laying before our, accompanicd them through the battles of Sackett’s ITarbor,
readers some of the most prominent facts relative to the Ogdensburg, Fort Eric and Lundy’s Lane, in each of which
important life and exemplary character of the late Sirlen"'wemcnts he greatly distinguished himself by his un-
James B. Macaulay. daunted courage. During the engagement at Sackett's

Sir James Buchanan Macaulay was the son of Dr. James | Ifarbor he was slightly wounded by a rifle or musket ball
Macaulay, who emigrated to Canada about the year 1792. i in the left side.
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It was not until his regiment was disbanded, on 24th ! tapplied himself to the arducus task with his wonted
Juue, 1816, that Sir James Macaulay turned his attention ; .ussndmt), and rapidly completed a work which will cause
to more pc'lccful pursuits.  Ile then went to the new settle: ‘hlb memory to be cherished with feelings of profound
ment being formed at Perth, with a view of becoming a ! gratitude.
military settler, but soon relinquished that idea, retumcd{ After his resignation of the Chicf Justiceship of the
to Toronto and commenced the study of the law. In 1816 | Common Pleas, he accepted the appointment of tenth
he entered his name oun the bouks of the Loy Society, : Judge of the Court of Error and Appeal, and by the
and commenced his professional education in the oflice of | benchers of Osgoode Hall, on the death of the 1lon. Robert
the late Mr. Justice Boulton. When Mr. Boulton was| Baldwin, was unanimously elected L'reasurer of the Law
clevated to the beunch, Sir James continued his studies ' Society of Upper Canada. To this latter oflice he was
with the Ilon. llenry John Boulton, son of the Judge. - '1" in elected, at the annual meeting of the benchers, held
At the end of three years he was admitted an attorney, : on S\lturd'\y morning, the 26th November, only a few
and afterwards, in 1821, was called to the bar, and in, hours previous to his decease. On leaving home that morn-
December of the same year married Miss Rachel Gamble, ' ing he complained of being unwell; but not consicering

an awmiable and accomplished lady, who now survives him,
and by whom he bas left thrce daughters. For a short
time he was in the office of Sir John B. Robinson, the
present Chief Justice of Upper Canada, when Attorney
General of the Province.

His career at the bar was marked by unusual success.
Here his singular industry and superior abilitics had a full
field for action, and he was soon at the head of his profes-
sion. His attention to business, his upright course,
together with his growing influence, were soon brought
under the notice of Sir Peregrine Maitland, then Licut.
Governor of the Province, by whom he was, in 1825, honored
with an appointment to a seat in the Executive Council.
In 1827, he was appointed a temporary Judge of the
Court of Queen’s Bench, und acted as Judge ol Astice vn |
the circuit which included all the provinee wost of Toronto.
When the circuit was over he went back to his practice at
the bar, and, in July, 1829, was permanently appointed a
Judge of the Court of Queen s Beneh. In this office he\
remained for twenty years; and in December, 1849, on the !

his illuess of sufficient consequence to remain at home,

nor fearing anything alarming, he proceeded to Osgoode
Hall, and presided at the mecting of the benehers. Fecling
no better, he was advised to return. Accordingly a car-

| riage was proeured, and he was immediately driven howe.

Medical aid was sent for, but before it could be procured
he had breathed his last.

The Courts of Quecun’s Bench and Common Pleas, then
in session, upon learning of the sad news at once adjourned.
Deep indeed was the sorrow depicted on every face, as the
Chief Justice in each Court adjourned the business of the
day, and the almost inaudible whisper, aud the eager and
astonished countenance, betrayed the shock which all expe-

rienced. Little did those who saw him that day performing
hic dutioe in hio uoual wcthudival urtuner, think that upon

relinquishing them for the day it would be forever—that
he had imshed the entire work allotted to him in this life,
and that he had forever departed from that arena which had
so often witnessed his usofulness.

His death, though sudden, was peaceful. Possessed of

formation of the Court of Common Pleas, was tmnsferrcd the unimnpaired use of his ment.nl powers; performing to
from the Queen’s Bench to the Common Pleas, as Chlef the last those duties in which he ever took the most lively
Justice of the new Court. In this exalted station he | interest, and, among the compnmons of his carly boyheod,
remained for s~ven years, and in 185G aunounced kis, the associates of hl: manhood, remaining to the last within

intention to retive into private life, and relinquish the
arduous duties of the bench, which for the lengthened
pericd of twenty-seven years he had so ably and so
faithfully performed. 'The reason for his taking this step,
was, a slight tmperfection in his hearing, thou'vh in other
respeets lns faculties were unimpaired. in l*cbru'lr_y 1856 |
he retired from the bench. From the gear 1525 tili 1856 |
he served on the Heir and Devisee Commission, first as an ,
Exccutive Councillor and afterwards as a Judge.

A mind like that of Sir James Macaulay—so used to
occupation, and so innured to toil—could not long remain
idle; and upon being appointed chairman of the commis-
stoners for consolidating the statutes of the Province, he

the precinets of that ITall from which his fame emanated ;
and, above all, well prepared, and long waiting for that
mowent in which he was to throw off this murtal coil and
put on immortality—such a termination to such a career
was truly happy.

The many and honorable positions held by the deceased,
and the ability he displayed in performing the various and
arducus functions of cach, could not be without their
rewards.  Above all, he received the esteem and respect of
every good man. In his own estimation, duty carried with
it its own reward. Without an enemy, he had none to fear;
and having never iujured any, he had nothing to regret.
But apart from these satisfactory results, he was still more
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rewarded. Ile held &llc(.t,%l\cl) the most nnportmt uﬂiws His hst. wurl\, nnd by no means the lv.wt important one
in the conntry, and, owing to the great services he had ren- that fell to his Jot to perform, was, as we have already
dered to the country, was appointed by his Sovercign to mentioned, the Cousolidation of the Provincial Statutes,
a Companionship of the Bath, and subsequently knighted. the completion of which was announced in the G'azerte only
Few men have held so many public positions as Sir & few wecks previous to l\is. decc:\se.- I‘le pcrf?n‘ncxl the
Junes Macaulay, and have acquitted themselves with so Tevision of these statutes with astonishing rapidity, and
much credit. Whether we reaard him as a soldier, a their usefulness will be substantially augmented by their
awyer, a judge, or even in that more sacred character, & extreme accuracy. If Sir Jumes was better versed in any
Christian, we can trace in all his actions the same beautiful one branch of the profession than another, it was in statute
harmony—the same entire devotion to the calls of duty. law. This he acquired in an eminent degree, from his
He was actuated in everyinstance by the same laudable mo- having grown with the country, and carcfully regarded its
tive, the same upright principle. Asasoldier, he was brave, Progress and various changes.
daring, loyal and submissive,—he never sought reward, nor ' With such virtaes, with such industry, with such capa-
looked after distinction, but suffered himself to be actuated city for work, and with such general ability, it is not to
by the sole impulse of duty; as a lawyer he was able, be wondered that his loss should be so deeply lamented,
though his extreme modesty sometimes hegat hesitation 'and still less can we marvel at the deep sorrow, felt
and doubts. lis conscientious counsel was always valuable, by cvery branch of the profession. [Iiis brother Judges
anl his solid judgment and unerring foresight were gene- will esteem his memory, for his ' norable and unbend-
mally attended with unequivocal certitude. A natural ing integrity, and grieve the loss of an able adviser, an
distaste for the anxiety and turmoil attendant on politics,  cfficient and willing assistant. Iis loss, by the members
presented him from taking a prominent part in the of the bar, will be sorely felt, for as a sound and practical
affaits of government; it was from the morc peaceful lawyer, he was cver regarded. Iew can ever forget, that
capacity of a lawyer and a judge, that his fame chiefly suavitv and courtesy with which he treated every member
arose. ITe studied law as a science; and being possessed | of the profession. But by Law Students, his wemory will
of a vast estent of legal knowledge, his authority was be remembered with feelings of affection. To them, bhis
sccond to none in the Provinee. llis judgments exhaust kindnecs and attention could not be surpassed. There are
the law which beavs upon the questions decided, and evi-' many who are now practising at the Bur, who can fully
dence in cvery sentence the most patient, pains-taking and ' corroborate this remark. There are others who even yet
Iaborious research. IIe strove to prevent the striciness’are passing therr studies, who grieve the deprivation of the
of the law prevailing against right, and always aimed kindest, of most disinterested of friends, and the most pa-
to preserve intact the spirit of the law. Ie was ever-tient and pains-taking of patrons. Whenevor he saw a
careful to weizh words and sentences together, with the!student endeavouring to raise himself in his profession,
most scrupulous nicety. When satisfied upon the con-'perhaps encountering wany and discouraging impediments,
struction of any intricate point, he would express his|he, unsolicited, was the first t. offer generous assistance,
conviction in a logical and forcible manner. When pre- and render material aid, by not ouly attending to the imme-
siding in the courts, he was particularly noted for his;diate wants of the student, but desiring him to approach
extreme caution in giving his decistons. Though his first him on all subsequent occasions, assuring him of a cor-
impressions were "enemlly accurate, he seldom submltted dnl welecome.  So gentle was his manner, that none
them upon his own immediate conviction. Ile would approached him with fear or anxiety. Iis extreme affabi-
have recourse to all decided cases, betore he was fimlly lity always esused him to overlook intrusion ; when doing
satisfied as to the correctness of his own convietions. good he was always happy. 1Ilis heart was as large as Ius
To counsel he ever paid full attention. During Nist Prins  mind was noble.
trials, his modest and unassuming bearing was still the:  We cannot offer a better illustration of the high esteem
same. 1lis address to the jury was always pains-taking . in which Sir James Macaulay was reparded by every branch
and plin-spoken. When it became his painful duty to; of the profession, than by a reference to the occasion when
pass sentence on a criminal, the tender and compussionate | he retired from the Chief Justiceship of the Pleas. On
nature of his disposition was clearly manifest; aud his pro- ; that oceasion, the Judges of all the Superior Courts assem-
fitable advice, delivered in a sincerc and devout spirit, and i bled, and the Attorney Geueral of the Province, on behalf
so free from any affectation or ostentatious display, never | of the Bar, presented him with an address, which appro-
fuiled to produce the desired effect, and to edify those who | priately bespoke the feelings of regret, experienced by each
happened to hear him. l mewber of the profession.  Never waythere an assemblage
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more siucere in its expressions of regard than were the
members of the Bar upon that oceasion, and so manifest was
the fecling, that the learned Judge upon attempting to read
his reply, was so overcharged wjth emotion, that he found
it impossible to continue, and therefore was obliged to re-
quest Sir Joha B. Robinson to read his affectionate response.
The Students, also, upon that occasion, suitably expressed
in an address, their feelings of regret at the loss they were
about to experience, and their due appreciation of his gener-
ousattention. The same evening, the members of the Bar
honored him with a dinner, and a life size portrait of Sir
James, taken in his robes of office, was presented to the
Law Society. More recently the Bar assembled, and pass-
cd resolutions expressing their deep regret at the loss they
have sustained, and tendering their feelings of sympathy, to
the widow and family of the deceased.

We must now refer to the private life of the departed.
We do so with feclings of delicacy, for in the general accep-
tation of the merits of a public man, we are, usually, only

ful, though at times depressed; but when in health and
not overburdened with cares, his conversation seldon failed
to take a lively turn.

No one ever courted popularity less than he did, and so
free was he from the influence of jealousy, that he was the
first to rejoice at the suecesses and preferments of others.
He was a man in whom the faculty of order was highly
devcloped. Ie reduced every thing he took in hand
to a perfect system. We have heard it stated, that the
duties incident to the office of Treasurer of the Law
Society, which before were many and onerous, involving
much unnecessary time and labour, will, owing to his ju-
dicions management and systematic arrangement, be com-
paratively light to his successor.

We might indeed cnumerate many more of the viriues
| of this exemplary man, but we feel that a perusal of those
, we have already noticed will convey an adequate idea of
"the excellencics of his disposition. If the appellation of
I¢“a good man and a just” could be applicd to the chane-

permitted to judge of his deserts by his public life. But ! ter of any man, it might with much appropriatenese be
a good man’s private acts need never be allowed to remain ' associated with the memory of Sir James Macaulay. In
undisclosed, and unassociated with his public virtues. "him Upper Canada has lost one of her great men—great in

Sir James, in all the turmoil of life, never forgot the pur- | the wisest, purest and holiest sense of the.wor-d,-—great a8
poscand main end of his being. e was an uprightand God- | ® defender of his country, great as an adviser in her coun-
fearing man, a sincere Christian, and a zealous and faithful | ¢ilS great asa powerful support to her free and loyal insti-
member of the church to which he belonged—the Church ; tutions. In him the Bench has lost one of its brightest
of England.  The affecticn he bore to his church, was deep OFiaments, a wise, impartial and upright judge—one “'l‘°s‘i
scated and unwavering, and one of his highest aims was to opnion all acknowledged, and whose inflexible integrity al
advance its welfare. His love, however, was not blinded ' @dmired. I him the Bar has lost a sound and conscien-

by bigotry or fanaticism ; he was most liberal to the views \ tious lawyer, an able advocute., and a profound jurist. In
of others, and never allowed a man’s persuasion to jn-| bim the student has lost a kird and generous friend, an

fluence him as to his merits.  is abilities were frequently | 5Sisting and disinterested benefactor.
enlisted in the service of his church, and one of the last|

acts of his life, was the adjustment of the differences of the, Nors.—Since the above was written, we have learncd that at &
3 . . ! . .
Church Societies of Toronto and ITuron, which had been  most uumerously aitended meeting of the magistrates of the

previously entrusted to his award. Constant was the
regularity with which he attended the Iouse of God, and

county of Simcoe, resolutions were passed expressive of their
sorrow and scase of ¢ the loss sustained by Upper Canada in the
This is

. - . denth of this most estimable man and upright judge.”
often has his name been blessed for bountiful deeds Of: the ouly county we have heard from, but we doubt not that in

charity. rdue time we shall hear of similar expressions of fecling tbrough-
In short, his was a practical religion ; and his disposition  out Upper Canada. The resolutions of the Law Socicty—of the
comprised all the amiable and Christian virtues. A fond ; Profession-—~nnd of the magistrates in tho county of Simcoe are
and affectionate husband, a kind and indulgent father, | published in other columns.
there never was a truer friend, and the spirit of animosity |
was as foreign to his nature, as a generous and f'orgiving; .
heart was an essential element to his happiness. One of), GARDINER v. GARDINER.
his chief characteristics, and one that could not but be, It is usual,and is certainly but courtevus, for a disputant
noticeable to those who enjoyed his acquaintance, was the, who seeks no unfair advantage, but is willing candidly to
unaffected simplicity of his manners, which was the more 'debate a legal question, to send a marked copy of the pub-
remarkable considering his varicd attainments. Ilealways, lication in which he has chosen to take the field, to the
exhibited a total forgetfulness of self, and was cver eager adverse party. “Aliquls” writes in the Globe newspaper,
to attain more information. His temperment was cheer-,and has not thought fit to bestuw on us this attention. A
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vecent fetter of this writer we did not notice, tiil our aiten-
tion was called to it within the last few days.

If Aliquds had in his first letter told us what he does
apologetically in his last—that he is a perfon not professing
a knowledge of law, but who is unfortunately afflicted with
the bibliomaniz which leads him to read a few law cases,
and that he labors under the disadvantagze of having so
defective a legal education as to be compelled with humility
to confess himself unable to understand the distinction
between a suggestion on the roll, a replication, and a scire
JSucias—we should never have taken what would then from
the first have appeaved the unmanly course of wounding
the susceptibilities of acknowledged weakness. We were
only deluded into the contest by the supposition that we
were contending with one of cqual degree with ourselves;
that is, who either had or professed to have a moderate
kno—ledge of the Jaw  However, having commenced, it is
now nceessary for us to conclude the controversy, such as
it is; and as the subject is nearly exhausted, we purpose to
finish it in this number.

Whoever reads our first article, in the August number,
will see we started with the avowed objeet of showing, not
whether Gardiner v. Gardiner would or would not ulti-
mately be decided to be according to or coutrary to law, but
that it was a case of questionalle authority, by no means
impossible to be still reversed by the Court of Appeal—that

the doctrine it had partially introduced, without introducing

cnough of the nature of chattels into real property to muke
the case intelligible, or a practical guide in matters natu-
rally dependent upon although partly collateral to the very

point then decided—that even if the case should happen to |

be sustained by the Court of Error and Appeal, it had al-
ready created and must still create great confusion of legal

"to all legal princple, and incapable of being defended in
"any other manner than by attempting to galvanize into life
" the long defunct law of the dark ages, not only resuscitating
the ohsvlete doctrine, “communus crror fucit jus,’ but
even peiverting it from its original use, which was to stifle
judicial qualms of conscience as to deciding contrary to
what the presiding judges believed to be the true principles
of law. by un uninterrupted course of legal decisions of the
same, or a superior, or exclusive, or at least equal tribunal,
on the very point, extending back to time immemorial, and
'forcing the unfortunate maxim to do duty against the
‘judges of the Court of Frror and Appeal by estopping
' those superior court judges with the erroncous decisions
“upon a point recently mised upon the construction of what
in law is considered a modern statute of the inferior courts,
“the legality or error of which very decisions of such inferior
courts would be then directly under investigation, and for
the cxpress and sole purpose of rectifying which, when
erroncous, such superior court was created, and alone has
" existence.

" Or even if he should be still further informed that in
!; the process of reasoning by which, apparently, Aliquis has
+at length brought himself to agree in substance with us on
all points, except as to the validity and applicability of the
maxim, “communus error facit jus,”’ to the present dis-
pute, he has convinced himself by a different mode, or at
least by different words from those used by us—he meaning
by ““a general charge” upon the lands of the deceased
debtor, preciscly what we mean in saying that, supposing
no judgment to have been recorded against deceased in his
lifotime, “the statute does not, either before, or at, or after
the death of the owner, charge the debts absolutely on the
lands, so as to affect the lands before placing in the sherii’s

principle, doubt and litigation ; and that until that event 'hands the attachment or fi. fa. lands for execution,” “or
happen, a painful sense of insccurity must exist in the' fling a creditor’s bill :”—in other words, that the creditors
minds of thosc who hold titles dependent on the legal : have no lien, but a mere right to sue, and by judgment and
validity of that case; while if reversed, without legislative ! pxecution obtain satisfaction out of the lands before as well
rovision for the change, consequences of nearly equal® s afier the decesse of such debtor, provided always such
fxmgnimdc must follow; and that therefore it is desirable | right has not been disappointed (as it is capable of being)
to pass an act to reverse if possible past, present or future, ‘ by such lands having been, even after such debts were con-
actual or possible difficultics ; —also showing why we  tracted, but before placing such writs in the sheriff’s hands
believe it quite possible to frame such a statute. or filing such bill, sold and conveyea by such debtor while
If the discussion has gonc further, and cleared the doubt | alive, or his real representative since his f]eath. We waive
by proving the ease clearly erroneous, the fault(if it be one) : all comment on the. legal nature of the right or ¢ ch'arg:te.”
is not ours, but of those who proveked the discussiun; and ) wlul:n cot;sidexi(lzd with rcfercx;:e to(1 the ur:.doub}:cd pru‘xc.lple
we hardly think any lawyer or practical man who holds of law, that all persous arc bound io notice the provisions
Iands on iu(h a tille>\vil] l)m\'c :dlphis doubts removed, und of a public statute, and the manner in which it affeets per-
rost completely satisfied in his own mind that all is as per- : suuts aud property ; and we are willing to f'o?'gct, thatitis o
feetly sccure without any such statute being passed, as if contradiction in terms (sec Toml. La\y Dict. tit. Chargc.”),
the question were set at rest by legislative interference, : unless you deprive the words of their meaning by defining
werely beeause be is told the case is undvubtedly contrary | it to be, a geueral, contingent, destructible charge, depen-
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dent and determinable upon and at the will of’ the person
charged.

We take leave of the subject for the present, in the hope
and belief that enough has been said on both sides to satisfy
all persons that there is great uced of some legislative
interference, and that too as early as possible.

Note.—Hamilton v. Beardmore, 7 Chancery Rep. U. C. 286,
Plaintiffs sued at law tho administratrix with tho will annexzed of
tho decensed debtor, recovered judgment ngainst her for the debt
of tie deceased, registered tho judgment against the lands of the
deceased, issucd fi. fu. 1ands ou it, and the execution by sale of
1and being obstructed at law, the plaintiff filed a bill praying il
of equity, on account of the legal difficulty, by decrecing a #ale of
thoso lands to satisfy such judgment. ffeld, per Cur., the judg-
mont was worthless and created no lien; that o creditor ¢ cauno
by obtaining nud registering a judgment agrinst the exccutor ot
administrator acquirenlicn on the real estate of the debtor;” and
our own Statute, 18 Vic. ch. 127, g. 1, enacty that ¢ no judgment
of any Court of Record in Upper Canada * shall create a lien or
charge upon any lauds, &c., or interests in lands, &e., until regis-
tered, &e.”

A LEGAL ABUSE.— A SUGGESTED REMEDY.

The Toronto Leader, of the 31st October last, contains
an article intitled “ An abuse and a contrast.” As it
appeared on the last day of the month, we could not notice
it in our last number.

In the article before us, attention is drawn to “an abuse,
for which a speedy remedy is demanded.”

““In o great number of cases,” says the Leader, * thers is
reason to believo that the salaries of the Division Court Clerks

are nearly double those of tho Judges under whom they serve,
and to whom they owe their appointments. The emoluments
of the Division Court Clerk in the County of York, caunot be |
much less than the united salaries of the two Chief Justices. !
Fer all we know, the occupant may discharge his duties in a!l
satisfactory manner, for it happens that it is an office which .
does not require intellect or learning—a mere clerkship, which,

as things go, would be well paid at $1200 a year. Any mem-

ber of the legal profession in Turonto will point out to you a

common bailiff, who, in precisely half the time that Chief,
Justico Robinson has been on the bench, has accumulated

from hig emoluments property worth $6000 a2 year. * * *

It may possibly be urged that the cases to which we refer are

few and far between, and that the tarift of fees payable to the

lower classes of officials connected with the administration of'|
Jjustice, is not, as a general thing, too high. If wa accept the:
argument on this ground, it does not get rid of the special
difficuities. Thero still remain special abuses to be corrected.

A tariff which could afford no moro than a fair compensation .
when the community is small, becomes, with the increase of
population and judicial busincss, extortionate in its propor-!
sions. Thus it is that progress creates a necessity for the

revision of laws; and most assuredly that necessity has arisen

in the cases to which we have referred.”

With some opportunities for forming a judgment, we

reference to a few cuges, we adwit ;—indeed the assertion
hag speeial weight in reference to the Clerk of the Court in
Toronto—and we quite agree with our cotemporary that
it is unnccessary to dwell on the injustice of such an
anomaly—that it is apparent on the surface of the facts.
We must also admit that the fact of the Division Court
officers generally not being overpaid, ¢ does not get rid of
the specinl difficultics”—that ¢ there still remain special
abuses to be corrected.”  Though fully alive to the fact
that a Division Court clerk requires more than an average
amount of ability, and thorough business habits, in order
to the proper discharge of the duties of his very important
office, yet we do think that it is a discredit to our judicial
system that ministerial officers should in any instance
receive a larger return for their services than the Judges
under whom they act.

We are very far from thinking with the Leader that a
Division Court clerk requires neither intellect nor learning,
although certain it is that a clerk in such a place as the
city of Toronto, with his hundreds of suits every month,
stands less in need of these requirements than a clerk in
the back woods, with his six or eight hundred suits in the
year. Moreover, we have a very general knowledge of the
Division Court Clerks in Upper Canada, numbering over
200, and are bold to say that, taken as a class, a more
intelligent, more respectable, better educated body of men
will not be found in any departmnent of the public service.
Nine-tenths at lcast of the Division Court clerks are men of
bigh sta.ding in their counties, and bave oceupied positions
of trust hy the anffragnee of tho poople, haring stived as
wardens of counties, reeves, or councillurs of municipalities.

In cities and large towns the Division Court clerks have
more business than cletks in rural divisions, but the latter
require even more than the former an intimate acquaintance
with the system under which they act, and a knowledge of
business generally.

In Bngland the clerks of similar courts must be attorneys;
in Upper Canada the law provides, perhaps wisely, that #o
practising barrister or solicitor shall be clerk:.

In cities, claims are brought in generally by business
men, by attorneys, or by persons who make ¢ collection ”
in the Division Courts their business. They know the form
in which accounts and claims are to be shaped—the time
when they ave to be brought in—need no information from
the clerk on any point, and the clerk has comparatively
little trouble with them. In rural divisions such is not the
case. The great bulk of persons resorting to the courts
require the assistance of the clerk in patting their claims

must dispute the allegation that “in a great nuwber of | into proper shape for suit, and information from him as to
cases the cmoluments of the Division Court Clerks|time, mode of bringing on a case, preparing for defence,
cxceed the salaries of the County Judges.” Itis true in|&ec. &e. In such divisions the clerk virtually acts as the
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attm‘ucv for both luruu in the pu.p.mmon of documents
and notices, suing out process, and in doing other like
ministerial acts, which, in this country at least, must fora
long time devolve on elerks in courts wherein lawyers are
not recognized, or, in other words, wherein fees are not
taxable for their scrvices.

We do not mean that clerks are called upon to act or
advise in respect to the merits of a case, but merely that

involved in the case into a compleie and intelligible form
for the judgze's adjudication.  Thus all clerks are receivers
of suitors'
amount yearly, and the office itself is one of great trust
and respounsibility in other respects  Good character and

respectable standing are amongst the indispensable qualifi-
cationg for the office. In this office, more than most others, '

there is much to be learned by experience ; and unless the

incumbent profits by his expericnce, so far as to enable him

better to serve the public every year he holds office, he

monies, in some instances to an enormous

sand cases, as the office with its two thousand eases. The
clerk must in huth cases be at his pust at the proper times,
and the difference in vutlay for forms and buuks is net con-
silerable—nut cxceeding un the average one-cighth of the
fees payable in each case.

Now, two thousand cases will give a return of between
four and five hundred pounds per annum, and, if the ques-

_tion be reviewed on its merits, we think that is by no means
they ussist both parties in bringing the subject matter’

too miuch fur the duties, respunsibilities and outlays. True,
it woald not be in prepurtion to the salaries of’ the County
Judges; but if these officials are underpaid, which we
think they are in wmany cases, their salaries should be
increased. 1f Judges are underpaid, it is no argument for
the underpayment of clerks. But the truth is, that while
in the great majority of cases clerks ave not properly remu-
nerated, in some few cases they reccive an enormous
income.

Admitting, then, a special abuse, and trusting with the
Leader that it will be reformed next session, let us consider

ought not to be continued as clerk. I'the remedy suited to the evil. Qur cotemporary says,
Qur experience has enabled us to know that the body of all that is necessary “is to fund the fees, and pay by
Divsion Court offices gladly avail themselves of every . salary wherever the former exceeds an amount that will
opportunity of adding to their knowledge; and by means . faitly and amply compensate for the services rcqulrcd
of this journal, clerks of large expericnee have given the but does not discuss the manner in which this is to bo
benefit of it to their fellow-clerks and others, and by inter- |  done, and doubtless details of the kind more properly full
commaunication of this kind have largely contributed to Within the scope of publications specially devoted to the
promote uniformity of procedure, and to render more  law and its administration.
perfect the detailed machinery of the courts. ' The fee system, as applicd to services by clerks of courts,
Our readers will have noticed from time to time very  is not without strong objections; and the plan of payment
many conmmunications in this journal, from cdacnted and , b.‘l salary instead of fues is certainly sounder in prianciple,
intelligent clerks of courts, but, so far as we remember, in ; for the general funds of the country ought to bear all the
no suw]e instance from a clerk of any of the mammolh expenses of the cstablishment of courts of justice. Then,
courts. It would appear from this that they do not appre- ' why should a person secking bis rights be charged in his
ciate the means of improvement as much, or take the same individual capacity, when al] the requisite legal machinery
interest in improving themselves, as their country brethren. is in existence, and his claim creates no fresh public
We speak of improvement, for we hold that a clerk who | “expense? This view may admit of some qualifications,
does not go on improving will necessarily fall behind his and with reference to political considerations, we do not
fellows, to the public injury; and we much fear that some Hook for any present sweeping alterations from the fee
of the overpaid clerks answer but too well to the Leader’s' system to that of paying by salary.
designation of ¢ regular-built money grubs,” indifferent to'  The fees at present payable are small enough—much less
e\crbtl“uo‘ but the g;uns of office. | than in E n"]:md or the United States—not C(CQCdln" an
Division Court clerks are not supplied with books, forms ! average of Sa for clerk, fee fund, and bailiff service c]nrrre
or stationery; these must be procured at their own cost. ‘ona Jud"ment for $100, and for less sums in proportion.
In courts having say under eight hundred cases in the' Suppose we assume sixteen hundred dollars as a maxi-
year, the fees do not fairly and fully compensate for the " mum yearly remuncration to cletks for their services and
labour, responsibility and outlay. With that or even a less | disbursements, all the fees received by them above that
number of suits yearly, the clerk must give constant dmly amount to be accounted for to the fec fund. Now, clerks
attention to the office, and can with compamtwcl_) little nu"bt work diligently enough in the collection of fees till
additional labour or sxpeuse, w otk the business of an office | the amount of their salaries was realized, but with such a
having two thousand saits yearly. The same preparation ‘prmmon would they not be indifferent about receiving
wust be mwade for conducting the office with its cight thou- | suits or accommodating the pubiic? Would they be as
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diligent as they now aro in issuing summonses, wanting tho' best opportunities for forming an opinion as to the practical
incentive in the shape of fees? If they did issue sum- cffect of the provisions of luw affecting their Courts,

mounses, &e., sufficient to make a fund far beyond their!  They are generally, too, men of experience and good
salaries, the necessary printed forms should be supplied to ! husiness talents, and very many of them have served the
them, and some allowance made towards court books. Alli public in other offices.  For examy le, let us take the Clerks
this would involve a complication in the elerk’s accounts, sending the statements of which we spenk, one of them is
and a difficulty in securing proper audit; and on the whole | now theWarden of the County—another is an Ex-Warden—
we think this plan would be attended with serious difficul- | two more, we believe, are or were Township Reeves—one has
ties in the audit of accounts, and in the end would not be | held the office of Deputy Clerk of the Peace, for many years,

found very advantageous for the fee fun.,
Another plan is this:  Clerks to take tug ~~hol - fees for

the first thousand cases, two-thirds of the fees up to the |

and with two exceptivns, all arc in the Commission of the
Peace.
Nor is the County of Simcoe singular in this respeet, as

second thousand, one-half the fees up to the third thousand, | an examination of the list of officers in Upper Canada will

and one-third of the fees on all suits over three thousand,
for cach year. This we think would secure a fair retu-
neration to clerks, and a handsome return to the fee fund,
and would present fewer difficulties in the way of audit,
and would be freed of most of the complications which
attend the other plan,

The same principle might be applied to bailiffs; for in
the divisions in which it would be brought to bear, there
would be no mileage.

There will be sufficient time before the mceting of Par-
liament to cnable those interested in the good working of
our Division Courts, to give their views as to the best and
fairest mode of carrying out this necessary reform. We
are by no means wedded to the plan we suggest; but as

some action will be tal.en, a proper discussion of the subject |

in the meantime cannot fail to be of use.

The public are indebted to the Leader for bringing tha
subject so prominently forward.  Efforts of tho'lay pressin
favor of sound and safe reforms in the admiunistration of
justice, are few and far between; and we hail with great
satisfaction the article referred to (no¢ the first of the kind)
as an able, valuable and judicious contribution in further-
ance of the public good.

TIIE 91st CLAUSE.

Llsewhere in this number, will be found a tabular state-
ment showing the actual working of the Judgment Sum-
mons clauscs, in the Division Court of Simcoe, (before
Judge Gowan,) for the cighteen mouths ending with the
last half year.

From the resolutions accompanying the statement, we
see that the Clerks in this County, as in other Counties we
have heard from, think that the 91st clause works well
and advantageously. The Division Court Clerks, generally,
and we speak on actual knowledge, are men of great in-
telligence, and their statements are entitled to all respect ;
for in addition to capabilities for observing, they have the

show, and our readers may remember, as Warden of the
Counties of York and Peel, a gentleman who aow nulds the
post of Division Court Clerk—one of the ablest and most
constant of our correspondents.

We have, on previous occasions, expressed ourselves 8
opposed to the repeal of the power of commitment under
the 91st clause, believing then, as we do now, that if dis-
cretely and intelligently administered, it operates most
beneficially for creditors, and that without harshness or in-
justice to debtors.

But from the statement befere us, and other atatements
previously published, we are left to speculate as to the
actual working. We have facts and figures which dissvlve
completely, the fancy sketches of certain sentimental writers
who picture in such glaring colours, the horrible effect of
this dreadful 91st clause.

Leoking inty this statement from the County of Simeoe,
we find, that in the cighteen months it embraces, 10,061
cases were entered for suit—the total amount claimed in
these cases, being §297,30% 52¢,, (an average of $30 to
each case.) During the same time, 602 Judgment Sum-
monses were issued, the amount of claims involved, being
on the whole $20,319, (an average of nearly $34 in each
case.) On these 602 «91st clause Summonses,” $7,735 82
were realized, equal to 38 per cent.

Now in these 602 cases, execution must have been sued
out, and returned ““ no goods.”” There was no property to
reach—it wus, in very many cases, concealed, held in trust,
or covered by fradulent bills of sale, or the defendant had
means of paying which the writ of execution could not
reach. The creditors of these purties would be obliged to
write their claims down as “lad debts,’”” but for the aid of
the O1st clause. Under it, however, they realized 38 per
cent., nor is it improbable that a considerable portion of the
chims, over and above the 38 per cent, mway have been
realized by plintiffs, without the fact coming oflicially be-
fore the Clerks.

'fhen we may venture to say, that many claims were
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settled, after executivubieing returned ¢ no goods,” without
serving out Judgment Summonses, through a wholesome
fear on the part of defendants, of being brough up under it.
Why? becuuse (Lo use the langnage of Judge Gowan, in
lus published exposition of the law,) « the powers given
are for the discocery of property withheld or concealed
the enforcement of such satisfiectéon as the debtor may be
able to make, and for the punishment of fraud.”

Is it not a fact, patent tv every one acqnainted with the
Courts, that a legion of ¢ genteel swindlers,” so soon as
the law came into force, began to feel quahus of conscience
respeeting ¢ little accounts” due their Tailors, 1atters,
Bootmakers, &e., &e., and by timely payment, saved their
creditors, from the fashionable * out fitter” downwards,
“the painful neeessity of a resort to the 91st.”  And that
swindlers of every grade, suddenly thereafter, found it just
possible by reducing their espensive pleasures, to sava
something for their creditors. And ingenious fabricators
of fictitious bills of sale, found it very inconvenient when
calied upon to explain how it was that they were surrounded
with this world's geods, while the Bailiff of the Courts de-
clared they had ¢ no goods whercon to levy.”

But the great ery against the Judgment Summons claunses,
wac the nuwber of commitments under it, and the long
periods of imprisonment. Now what do we find in the
statement before us ? 142 warrants issued on all grounds,
(default in appearance—not upplying means—fraud, &e.,)
or one warrant to every 71 cases ! Then as to the actual
commitments, ouly 11 persons found their way within the
walls of the gaol—or one actual commitment tv every 009
cuses !l Now how comes it that only 11 out of 142, were
actually committed. The plain inference ix, that 131 of
these defendauts, found weans of payment at the last mo-
ment, rather than go to gaol.

Well, for how long were these 11 actually conlined ? for
76 days in ull, the longest term of any of them being 20
dny<—the greatest number under 10 days.

Surely here is no evidence of harsh dealing by creditors,
or suffering by debtors.  The Toronts Leader took a fuir
view of the question when it was before the Legislature,
and did not join in the ouslaught upon the valuable pro-
vision referred to.  The editor of that journal, will see in
the facts set down, strong evidence that his course was the
wise one; and the trading community are greatly indebted
to it, for giving the weight of its influcnee against hasty
legislation.

We have been informed, that at the next session, ancther
effort will be made for the repeal of the 91st clause. Last
session it was modified, perhaps improved, but we reiterate,
that with careful and judicious exercise of the jurisdiction,
the provision needed no alteration—that if injustice was

wrought under it, the fault lay not in the law, hut the way
in which it was adwministered.  We look upon it as the
backbone of the small debt Court system, and the only
cffective means of reaching unprincipled debtors owing debts
under $100; and we hope, for the suke of creditors, thut
evidence such as the above, will have its due weight.

The same cffort is being made in England, as in this
country, to do away with a similar clause.

Qur former articles on the subjeet, were republished by
the Law Times, as “a valuasble contribution to the con-
troversy ” going on, und it adds, in no small degree, to the
strength of our position, to find that the views we advoeate,
are also those of one of the first legal periodicals in Great
Britain.

“XECUTIONS FROM THE DIVISION COURTS.

In the November number, (page 250) we answered a
question put by Mr. Jones, as to the priority of executions,

Ourattention has been directed toa recent communication
in the Leader, questioning our views. As we do not pre-
tend to be infallible, any more than others of the legal frater-
nity, and are vci‘y far from being “ more in love with our
own opinions than with truth,” we would have been happy
to have given a place in our columns to the communication
in question, which, for aught we know, may have been
written by the paid legal adviser of some of the partics
concerned.

Lawyers differ frequently, and Judges occasionally, and it
would not be a matter of surprise, if amongst the number-
less guestions appearing in the Law Journal, there were
some, the correctness of the answers to which were ques-
tioned.

The Law Jouwrnal has been in existence five years,
and we do not remember more than two or three instances,
in which our views were objeeted to.  Yet we would very
gladly induce discussion on important topics, with well in-
formed parties actuated by a like motive with ourselves, viz.,
to inform and assist officers of the Courts  We are willing
to assume that such was the motive of the Leader’s cerres-
pondent, although his method of showing it was not the
usual one in such cases.

The really important ground we took, is found in the
first paragraph of our awswer, that we know of no decision
that exccutions from the Division Courts, do not take pri-
ority from the time of delivery to to the Bailiff, but only
from the time of aetual levy; adding. that in abscuce of
any such dscision, ¢ we are inclined to doubt if such is the
law.”

Our opinion remains unchanged, and we bave yet to learn
that the point has been decided.
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refers to the language of!

The writer in the ¢ Leader,”’

the Chief Justice in Culluden v. Me Doweell, 17 U. C. Q.
B., 359, and couples the remark by the Chief Justice,
¢ it is not to be assumed that an execution from an Inferior
Court, binds from the time of delivery to the Bailiff,”” with
a statement of his own,  «nd the appeal was allowed, and
the judgment of the Court below reversed.”

Now the judgment of the Court below was reversed, be-

cause founded on a misconception of the facts. The learned
Judge below ¢ assumed that it had been proved that the
exccation from the Division Court came to the Bail ff be-
fore the assignment had been made, under which the
plaintiff claims.”  Whereas the evidence was, that although
a writ had issued in Janvary, he did not receive the execu-
tion until the 2nd of March, just one mouth after the
assignment under which the plaintiff claimed, which assign-
ment was made on the 2nd of February.

Take the Tunguage of the Chief Justice without omission.

He says, ¢ the writ, indeed, was issued in Junuary, bat
that did not signify. 1t could not bind the property &e-;
jore it came into the Builifi’s hands.  Tf, indeed, it could |
before an actual seizure was made, for it is uot to be
assumed that an exceution from an Inferior Court, binds
from the time of its delivery to the Bailiff.”

The reportor’s head note, gues quite as far as the case |
warrants. 1t is, ¢ Executions from a Division Court,do not
bing the property brfure they are placd in the Buidiff's
hands ; quiere whether before actual seizure.”  The guare
scems scarcely to be warranted by the incidental remark,
¢ for it is not to be assnmed, &e.” That point was neither
argued nor decided.  But then, the recent Statute, 20 Vie.
ch. 57, scc. 24, contains a provision which ::pp:xrcntlyi
1t enacts as follows:

settles the point.

Where a writ against the goads of 2 party has issued from |
either of the said Courts, or from any Couuty Court, and a'
warrant of exeention agzainst the goods of the same party has’
issued frian 2 Division Coury, the right to the gowds seized
shall be determined by the privrity of the tiwe of tho delivery
of the writ to the sheriff to be executed, or of the wariant to
the badiff of the said Division Court to be areculed ; and the !
sheriff, on demand, shall, by writing, signed by him or his
deputy, or any clerk in his office, inform the bailiff of the |
precise time of such delivery of the writ; and the baiiiff, on
demand, shall show his warrant to any sheriff’s officer; and ]
such writing, purporting to be so signed, and the endorsement !
on the warrant showing the precise time of the delivery of the

samo to such bailif, shall respectively bo suflicient justification *

to any bailiff or sheriff acting thercon.
The substance of the provision is, that priority of time

hefore the conrts.

called by officers & receipting bond, is s1. the nature of a
receipt for the goods seized, as havirng been delivered over
to certain named parties, and to be returned for sale at a
day named—making, in fact, these parties bailees of the
goods for safe-keeping till the time for sale; at least such
is the teunor of the instruments called ¢ receipting bonds”’
which we have seen.  Our opinion was, “the fact of the
bailiff who first seized not having rewmoved the goods or

iput a kecper in pussession, cannot be construed into an

abandonment of the seizure.”

In the case put, both of the Division Court executions
were in force at the time of the last seizure, and there was
a bailiment of the goods, as we understood the facts. In
the case of Castle v. Ruttan (4 U. C. C. P. 252), the

. sheriff alluwed the debtor not only to remain in possession,

but to carry on kis business {that of a druggist), as before
seizure. It was after the return duy of the first writ had
expired, that the sccond exceution came to the sheriff;
and under these circumstances it was that the second writ
was held to take precedence of the fir=t.  [n several other
particulars this case differs from the one pat by Mr. Jones,

But after ald, the main question ix, whether Division
Court exceutions take priority irom the time of delivery or
the time of actual levy. The puist is one of general
importance, and we should like to see the question raised
Until dectded to the cuntrary, we must
retain the upinivn we expressed.

THE UPPER CANADA LAW REPORTS.

The subscription price to the Queen’s Bench, Common
Pleas, and Chancery Reparts of Upper Canada, has hitherto
been a canse of wuch complaint.  The =um of twenty-cight
dollars per annum for thiee velumes of law reporis, was
wore than somwe couid ailwid. and mere than waey would
pay.

‘the cost of purchexing the hack numbers of these
reports (about £70) is reatly move than any beginner can
afford to expend.  This, fullowed by an annual tiibute of
twenty-cight dollars, deteried, we bave no doubt, many
from uvailing themselves of the decisions of the coutts in
which they practize, snd without a knewledge of which
decisions there can be no certainty in the practice of the
profession,

The high price is now to be abated, but the abatement is
only an expaiment. The three volumes, instead of §28

is to govern precedence in all cases; and it assumes, and per annum, will now be 8§15 only. The wider the circula-
impliedly requires, that the precise time of the delivery of tion, the less will be the price; and it is hoped that the less
the warrant to the Division Court bailiff is to be endorsed ! the price, the wider will be the civeulution : the rule should
on the warrant. work both ways.  The suws of 85 per annum for the reports

The other point is not so important. The question of  of cach court, is a tax of which none can compliin as cxor-
abandonment is a matter of evidence.  What is commonly ! bitant. Those who have heretofore hield Lack, cither from
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want of means or other siwilar cause, wWill now be et
without eacuse.  All such, therefore, should without deluy
subscribe, and o secure the permancney of the prescut
reduction in price.

In the profession of the mw in Upper Canada, there are
at least five Lhuadred persons who might and ought to
become subseribers; and yet. up to this time, not much
more than one-third of this number availed themsclves of
the Repurts.  We believe that an iuerease of one hundred
subseribers will cnable the reporters to do what they are:
willing to do if properly supported. _

The high price of law and medical works in all countries
is not sv much vwing to their intrinsic value as to their limited .
circulation—circulation among a class.  So the more limited
the class, the greater the price. For this rease=, law books |
are more expensive when published in Upper Canada than |
cither in England or the adjoining republic.  The cost of !
composition, that is of printing a book, is the same whether '
the edition is two hundred or two thousand ; but each copy !
sold beyoud the two hundred, increases the profit of the,
undertaking, aud su compensates author and publisher for|
their trouble and outlay.  This is known to all who know
anything whatever of the pullication of books. i

The legal professivn of Upper Canada now have it in
their power to sceure the reports of their courts at litllei
more cost than is paid for similar publications in the
Cuited States, and no mwore than is paid in England.  If
the members of the profession cxert themselves, and show
a proper appreciation of the reduction in price by « corres-
ponding increase of the number of subscribers, the radue-
tion will be permanent—otherwise, not. The remedy is
now in the hands of the profession themselves, and if they
fail to apply it they will have none but themselves to blame.
One mwau in cach towa or village with little trouble way
obtain several subseribers, and (it generally done) so make
sure uf the accomplishment of what ali desire—the publica-
tion of our law reports at a price within the reach of all
who require them, and_at a price so wmoderate that none |
can object. !

We should like to see the price of the Practice Court
reports reduced in the same manver and upon the sawe
terms as the Queen’s Bench, Common Pleas and Chancery
reports.

A «JUDGESIHIP” IN UPPER CANADA.
The LZeadds 7y in the following words, gives a graphic but :
by no means exaggerated view of the prospect before those
who obtain a seat on the judicial bench:

)

« 3Ie would find enough, and no more than enough, to live g
upon in the position which he would ke required to sustain in |
society ; a life of severe mental labour, demanding great,
physical endarance, and cheining Lim to the judicial bench ,

“in erowded, illventilated cuurt-houses for a given number of
i hours in the day, with sumetimes an_encroachment upon the
"night ; high social positiva, purchased at the high price of the
, differenco Letween his salary and what he might bave won by
the continued exertion of his talents at the bar; a retiring
pension, consisting of the small end of his salary, when min
and bady have been worn out in the service of his country;
and the ‘prospeet, which must in spite of himself sumetimes
_press heavily upon his heart, of leaving behind bim a family
with slender provision against the accidents and casualties of
life,—whose education bhad absorbed all bis means, and left
_him at the cluse of a life of severe labour little mure than
would pay his funeral expenses.”

The atove would be cqually applicable to a ¢ County
Judgeship,” with this difference — the County Judge
receives no retiring pension.

TIIE LATE SIR J. B. MACAULAY.
THE LAW SOCIETY.
At a meeting of the Benchers, held on 30th November,
the following resolution was adopted :

Moved by J.W. Gwynre, Q.C., scconded by John Crawlord,
Esq., and resolved—

“’that the members of this Society in convoeation assern-
bled desire to record their deep regret fur the death of their
late Treasurer, the Hon. Sir James Buchanan Macaulay,who,
during the short period he presided over their deliberations,
added to the esteem and affection that they had ever enter-
tained towards him, by his constant endeavours to raise the
character of the profession, of which in his whole career, both
at the bar and on the beneh, he had been one of the brightest
vrnaments, and that the Treasurer dv cuminunicate this reso-
lution to Lady Macaulay.”

THE DAR.
At 2 meeting afterwards of the Bar, the fullowing reso-
lutions were adopted :

Moved by 8. B. Freeman, Lsq., Q. C., scconded by D. B.
Read, kaq., Q. C., and resvlved—

*That the members of the bar of Upper Canada, now assem-
Lled, on bhehalf of themsclves and their professional brethren
throughut the pravinee, express their deep regret for the lusy
that the community has sustained in the death of the late
Treasurer of the Law Society, the Ilcn. Sir James Buchanan
Macaulay.”

Moved by Dr. Connor, Q.C., seconded by JohnWilson, Esq.,
Q. C., and resolved—

“That the members of the bar do attend the funeral of the
late Sir J. B. Macaulay, to-morrow, at two p.m., in their
robes, and do wear mourning for the space of thirty days in
respect to his memory.”

Moved by MHewry Eecles, Esq., Q.C., and sccounded by
II. C. R. Beecher, bsq., Q. C.

“That these resolutions be communicated to the family of
the late Sird. B. Macaulay, and that the Benchers of the Law
Saciety Lie requested to insert the same iu the minutes of their
vroceedings.”

MAGISTRACY OF SIMCOE.
At the Court of General Quarter Scssions of the eace
for the County of Simcue, holden at Barrie the 14th day
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of December, 1859, the following Resolutions were unani-!
mously adopted : "

Moved by James Dallus, Fsq., and scconded by Gcorgcl
Lount, ¥sq. :

“ Whereas it has pleased Almighty God to remove from this'
world, in a sudden and striking manuer, the Ion. Siv James
Buchanan Macanlay, formerly Chief Justice of the Common
Pleas for Upper Canada, this Meeting (judicially assembled)
feel it to bo a melancholy yet imperative duty to express the
deep sorrow with which they learned of the Joss sustained by
Upper Canada in the death of this most estimable man and
upright Judge. The firmnes, the principle, the legal know-
ledge and uprightness of the Judge; the honorable bearing, -
courtesy and kindheartcdness of the man—all endeared him to
his country, and render his memory revered. Nor can this
Meetiung refrain from expressing their admiration of the man
who, in advanced years, and after having spent almost a life-
time in the faithful discharge of his legal and judicial duties,
bestowed his time, his talents and his energies on the noble
work of the consolidation of the statutes; am! so conferred o
boon upon the people of this Province, the value of which it
would be difficult adequately to express.”

Moved by Thomas ). McConkey, Esq., Reeve of Barrie,
seconded by W. C. Little, Esq., Reeve of Innisfil:

*“I'hat the Chairman be requested to communicate the fore-
going resolution to Lady Macaulay.”

Moved by John Alexander, Lisq., seconded by John
MeWatt, Bsq., Mayor of Collingwood :

That the foregoing resolutions be recorded in the Minutes
of the Court.

CORRECTIOXN.

The conclusion of “ The Canary and County Judge” in
our last should read as follows: < There is always danger .
from pernicious example, and we are accustomed to look
to the Jast (not ““ past,” as piinted) for hght.”

THE LAW AND THE LAWYLERS.

Lincoln's Inn bas refused to accept the proposal of the
Committee of the Benchers, recommending @ compuleory ex-
amination previously to 2 eall to the Bar.  This is very much
to be regietted, not only fur the sake of the proposition itself,
whizh was fraught with advantage to the Profession, for rea-
sons 50 often stated here that we need not repeat them now,
but for the dignity of the Bar itself.  That which should have
heen adopted voluntarily, and therefore gracefully, will now .
be imposed Ly Parliament. Recommended as it was by a
Committee of the Iouse of Comumons, supported by a Com-
mittee of the Benchers of all the Inns of Court, adopted by
the two Temples and by Gray’s-inn, it is not likely that the
single opposition of Lincoln’s-inn will be permitted to put an
end to an improvement clsewhere so unanimously desired.

How well it would work in practice may he seen from the
curious fact that, fearing the adoption of it, a greater number
of students have entered at all the Inns of Court during the
present term than in any term for five years past.  They an-
tigipated that an examination, if adopted, would rot operate
retrospectively.  They knew what would be its effect upon

themselves, and sought accordingly to escape it.—ZLaw Times.

DIVISION COURTS.

OFTICERS AND SUITORS.

At a meeting of Division Court Clerks for the County
of Stineoe, held (as the fivst of a sevies of annual meetings)
at the Court Tlouse in Barrie, on the 19th and 20th
October last, George Medlanus, Esq., presiding, and John
I Davies, sq., acting as Secretary ;

The following, among other subjects connected with their
office, were discussed, and resolutions, founded thercon,
adopted :

The endeavour to obtain a uniformity of practice in the
taxation of costs, the orderly conducting of the courts
while sitting, and the routine of their several duties as
Division Court Clerks; thercby as far as practicable assist-
ing their worthy Judge in his continned efforts to muke the

_Division Courts in this county what they were designed by

their framers—¢ The People’s Court,” where the poor, in
their various contracts and engagewents, can obtain justice
at a trifling cost.

The necessity of some provisions being made by the
Legislature, for protecting from fire the larze amount of
valuable doeumentary papers now in their custody as Divi-
sion Coust Clerks, and yearly sccumulating.

The advantage to the public, in extending the pewer
and authority of reviviug judgments over » rear old, in
these Courts, to the Clerks.

The expediency of extending the jurisdiction of these
Courts to sums of £50, and allowing a limited fee to attor-
neys pleading canses in them to be taxed as costs in the
cause.

The result of all the judgment summonses issued in the
county during the cighteen months prior to the 1st July

- last, from actual returns.

The latter subject being cousidered by the weeting as of
some fmportance, a considerable portion of their time was
taken up in its considesation, from which it appeared to be
their unanimous opinion that the provisions for enforeing

. payment of judzments in these Couris were not fourd to
“act unnecessurily harshly ov oppressively on debtors in this

county. On .he contrary, it was considered that in the

~majority of cases where these provisinne were sought to be

enjorced, that debtors had really obtained » more advan-
tageous arzangement for the settlement of their debts, than
if the judgment summons had not been issued.

The peculiar position of Division Cowrt Clerks in their
relation between plaintiff and defendant, should entitle their
opinion to sowme consideration.

The following resolutions, bearing on this subject, were
unanimously carried :

Resolred, That from information now befure the meeting, a
tabular statement be drawn up, showing the actual working
of all the judgment summonses issued in this county during
the eighteen months prior to the first day of July last, an
that a copy of the same be forwarded to the Editors of the
Law Journal for publication.

Resolved, That the thanks of this meeting are due an
hereby tendered to the Editors of the Law Journal, for callin
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the attention of Division Court Clerks to the subject, as well a3
for their able and continuons efforts to effect an improvement
in the Law, to promote uniformity of procedure, and to inform
and assist officers of the cowrts and the public resorting to
them.

Gronrer McManus, Chairman.

Joux . Davies, Sccretary.
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{We have very great satisfaction in publishing the above

communication and statement.

It is just the thing required, and the facts it eshibits bave

been used in a1 article on another page.

of independent statements upon no uni'orm plan. It a similar
one could be procured from every couuty in Upper Canada, 1t
would furnish an array of facts sufficient to stup ull cavil, and
enable persons to form a concet judgment for themselves,
There surely could be no great difficulty in having a meeting
of clerks ineach county, with a view to & uniform statement,
1t appears that the clerks in the county of Simeoe intend to
. meet annually for the discussion of matters connected with
. their office—an admirable idea—one which, if acted on gene-
rally, would be fullowed by most beneficial results to the offi-
i cers and to the public. It would be also an advanced step
I towards concert of action, and organized inter-communication.
I Let snme leading oificer ineach county take the thing in haud.
1t would, if properly explained, meet universal favor,
+ We cannot make room now for notice of other topics dis-
‘eussed at the Barrie meeting, but will probably refer to them
“at length ona future eecasion.
The representations and views of the Division Court clerks
in the County of Simeoe are entitled to much weight : they
sare all gentlemen of superior intelligence and large experience.
© We are obliged by their united expression in reference to
“the editurs of this juurnal. Eos. L. J.}

' U. C. REPORTS.

'

QULEEN'S BUNCH.

Reporied by CHRISTORMER Ropiz~ov, Esq, Barr:ster-at-Late,

Ix tie Matrer of Tug CoRPORATION OF THE TowNsnIt of Aspno-
pEL, AND Winnias SavcanT, Enwann Patrensoy, Heen Ewisg,
¢ AND Trmorny Mueeeay

Quniested dectivn == Delay in L2 ang U declarntion—=Naie election—Jlefusal to acl—
| Mandamus—22 ¥rc, ¢l 93 eoc,0 120, 128130, 158

Five tawwnship councillarz wora vlected at the general clectim in Jumary. At
their first meettng on the 15th, onlv one mad < the de Lamtivg of qualstication,
and a doubt haing eon nmiived At to the other fHur in Caneqnense of somo
cmployinent held Ly them und o s caueprrati o they dotaval i order to cone
sult thie countty pudze  On tho 19tk they met agion and orga fv-d themselves,

| bat on the ~uie day the Rwave fur the previons soar issted hic wareant to elect

I foar other cottnestlors whin were w tirnet  und ou thae Ast thows faue with thoe

b man who had fiest quahitiod, met and claimed (o v the conndil,

U Hdd that the <«eoond election was inealid, far ¢l partd » Jeat clecte D not having

I refused ty quadify, but only ddaved and b done o within the teenty days
allowed, there was 1o ground for 2 new clection,

A mandamus was ordered to the cleeh to didiver up the papers to ths councit first
chosen,

This was zn application on the part of the corporation azainst
| four individuals, to shew by what authatity they pretended to he
the councillors ot the township, sud to exercise the powers of the
corporation when the ofiices were full by the clection of others at
the general clection in Jannary last
The facts were these : five councillers were elected st the general
clection inJimanry and veturned fo seve for the dyaar. At their
first mecting on Neancay, the 17th of January, they all appearcd.
Une of the five made and presennted Lis declaration of qualifiea-

. tion, and no question was raised with regard to his heing properly

‘a councillor for the township. With respect to the remaining
four an objection was made—but hew, or in what manner,

rand by whom or for what purpose did not clearly appear—that

- these four were disqualified to act as councillors in consequence

; of their being engaged during the year previous =8 commis-joners

:for the expenditure of township wouneys, for which services it

' seemed they had received some remunceration.  The four persons

ldclaged qualifying themselves on that day, in order that they

i might consuit or have the opinion of the judge of the county court

‘upon the subject.  Nathing was done on the 17th of January,

- there being only one councillor who had qualified himself. Tt did

"not appear that any adjourned meeting was appointed, but the

; four on that «ay declined to qualify themselves.  On the 1Mih of

i January a requisition was signed and presented to the person who

It did not oc 17 to us, or we should have suggested a gen- I had been reeve of the township far the year 1858, requiring him
cral statement fi M each county, <uch as has been furnished ! to iseue his warrant, and four others were under that authority

by the officers of « 1€ courts ir tha County of Simeoe.

It is{ clected and returned, and on the 31st of January the four new

obrious that infora ition given m this condensed form, is more | elected councillors, with the fifth who had been clected at the

casily appreciated 4

likely to ho read, than a number| general election, met and organised themselves as tho council of
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the township,  In the meantime, however, the four persons clected
at the general election met nygain on the 1%k of Janawry, aad filed
their declarations of qualificntion, nud organized themseives asi
the council of the township.

Iu conncetion with this application, n rule nesd wag obtrined for
o mandamys to Jawmes Poley, who was the towaship olerk, and !
who had been cliosen again Uy the councitiors clected under the
warrant iszued by the reeve, 1o deliver up to the parties claming
uuder the first clection the seal of the corporation, aund all Yoeks
and papers in his possession.

Head, Q. C, for those cleeted at the general clection of the’
townzhip, obtained 4 rale nisi calling upon the four persons thus
clected under the wayrant of the reove, to shew canse why an in-
focmation in the nxture of & quo warrando should not be filed
against thew i the name of the corporation,

Fecles, Q. C., shewed cause.

The clauses of the statute bearing upon the case ave referred to

in the judgments. i

McLgay, J.—The affidavits filed do not shew an absolnte refusat
to make and subscribie the decluration of office required by the
176th section ; on the contravy, they shew that they only declined .
for the time until they could see the judge of the county eourt
relative to the objections raised against them, and that within the |
twenty days allowed to them they did make and subscribe the,
the declaration of office.  The whole difficutty appears to have |
arisen from the reeve of 1858 having issued a warraut for the |
electian of four members of the council wheu in fret theve were
0o vaeangios in that body,  Ifindeed it could be shown that the ‘
four persons just clected had absolutely refased to qualify or to
accept office, then the issutng of a warrant for a new election ,
would be quite right under the 124th sectien of the net 22 Vie,, )
ch. 49, whick pravides for the filliug up of vacancies witich may ,
ocenr previous to the orgauni<ation of the council for the year. ’
Whethier there was sach abrolute refusal ug o justity the issue of
a wareant to il up o mnny vacaucies may be tried and decided
on the information which ix now applied for. It is 1herefore pro-
per that the rule obtained to shew cause why an infurmastion
should not issuc should be made absolute.

In conncetion with the application in this case is one for a
mandamus 1o the clerk of the township council, to deliver over to
parties clabming to he the council under the election held on the
first Monday in Janvary, all bpoks, papers, aud records in his
possession.  From the nffidavits filed, it certainly appears that the
jssuing of a warrrat on the 19th of January for the election of
four mombers of the couticil, as if there were so many vacancies,
wug wholly uenecessary, anld that the elections held wnder sach
warrant cannot be upheld. 18 s0, the counetd legally elected must
be entitled to have possession of the records and books of the
township, and the clerk kas no right to withhold them.  Upon the
mandamus #iss this point may be contested and dectdeg, should jt
nat be sgancr done on the iuformation with respect to the election
of memhbers. A maundataus nési will in the weantiae issuc as
maved for,

Bruxs, J ~The question presented for adjudication upon this
motion is whether the election of the four newly elected perseus is
legal, or, in other words, whether the four persons who declined
to qualify upon the 17th of January, bul who did qualify them-
selves upon the 19th, had vacated their seats in the council of the
cerporation by such neglect or refusal.

Wo see, by the 183ed section of the Municipal Corporations dct,
that twenty days arg allowed to cevery person within which to
make and camplete his declaration of qualification before be ig
Bable for the pennlty imposed under that section,  These twensy
days within which the declaration shall be mado are to be compu-
ted from the time of the person kuowing of his clection. When
the four persons, or any or cither of them, knew of their election
as councillors at the general clection is not shewn, so that we do
»ot kanw whether they bave or not incurred any penalty for not
qualifying themselves. The 1T3th sceti r declares that no one
shall enter upon the duties of office until hie makes and subscribes
the declaration vequired.  Nothing could therefore have been
dane i the discharge of township duties on the 17th of Junuary,
when the five councillors met, for only onc nualified himeelfe It

)

Yo positive refusei to take oftice,

of the former year acted, and ixsued his warrant for a new clection,
coneeiving that what was done on the 17th of January completely
vacuted the sents of the four persons who declined ta qualify.
Whether the former veeve be right in that view must depend upon
the construetion to be put upon the 130th seetion.  Now it iscleny
enough thut the council is not bound to organize itself on the thivd
Monduy in Junuary, for that statute sags that in mny be done on
some dny thereafier at noon, 1t might >0 happen that it would be
tmpossible for a majority of the clected conncillors to be preseat
on that day. Nothing is snid whether those present shall adjowrn
to unother day, or that the ‘clerk should give notice thereof. 1
supose that wight be regutated by the standing evders and roles
of the couneil, as A matter of internal govermment,  The question
5 therelore whether what the four persons did wag cquivatent te
It does not appear that they did
decline the office: they oeuly declined making the declacation, and
that, as stated, untid they conld have the spinion of others upon
the poiut of objection raised ngaiust thens. It is an iwmportant
point to cousider upon what evidence it shall be that the reeve of
the former year shall act in ensuing a warrant for another clection
uader the provisicus of the 122ad or 124th sections of theact. In
the case before us there is nothing 1o shew at what time thege
persons were aware of their clections; and if it were to happen
that in any case the person clected did not become aware of his
election until 2 day or two perbaps before the third Menday in
January, we could not hald that he was bownd, at the risk of losing
bis geat, 16 qualify hbmself on that day, when we see that ke may
de @ within twenty days after kuowledge of his election. 1If ho
would lose his seat by reason of not qualifying on that day. and
that a new clection must be the legal resnlt of bis doing so, then
this absuedity would follow, either that he wounld be liable for not
qualifying within the twenty days, or if he did qualify within that
e thew there was was no use in i, for that by reasou of neg-
lecting or delayiug to do so on the third Momiay in Janvary bis
seat wight be filled by another person to his cxelasion.

It is impossible to lay down any rule as to what amount or what
Kind of evidence ox information skould be laid before the formeyr
reeve to enable or authorise him to issue his warrant to hold an-
other election, but in this erse it daes nat appear fram the infor-
mation Inid before ns that he could have hnrd sufficient informa-
tton ov evidenee hefore him, It was o mistuke for him to suppose,
because the four persons ctected did not qualify on the 17th of
January, that he had o right to cousider the seats so vacated that
be should issue his warraut.  If the tine bad then expired within
wiiich they should make the declaration of qualifieation, and it
appeared und was made knowa to him that these persons had un~
reservedly declined ta quakdy, of course he then would have been
quite right in Sssuing bis warrant.  The statnte, however, says
that the council may organtze upon another day desides tho third
Nonduy in Junvary ; and there sppears to be nothing whatever
anreasonable, when an objection was made upon the 17th of
January to these persons taking thele seats ag councillors, that
they shonld desire » day or two 10 consult whether they might not
be liable ta be unseated on nccaunt of disqualifieation.  The recee
wis premature in grauting his warrant.  Tho elected persons did
again meet on the 19ih of January, and tack upan themselves the
duties of councillors, We do not see any thing that should pre-
vent them from doing so.

The rule should be made abselute for an information in tho
nature of quo twarranto, and if the defendants desire to contest the
matter they can plead ta the information, aud thus take the for-
mal opinion of the court upen 1he subject.

In answer of the Clerk to the application for & mandamus wo
do not understaud him to make any registance to it, provided
those under whiom he acted do not Jegally constitute the courncil,
and all hie desires to do is to Qeliver tho scal to the body which in
law i3 entiticd to have the control of it.

We need not further enter into the particulars than as contained
in the judgmwent already given. The result of that application
renders it necessary that the rule »is for the mandamus should bo
made absolute.  The defendant, if ke contests the right, and con-
tends further that the persons last clected were properly the
councit of the corporatlon, may plead to the mandamus, and thus

was under the 122ad and 124tk sections of the act that the reeve

formally take the apinten of (e court Rulo absolute.

¥
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COMMON PLEAS—CHAMBERS,
(Heported by ©. E. Esgusn, Ly MAL, Baveisterat-Law.)

MeLrax v. Marrsasm
Deldar in clase custodyes Application Jor discharge—Assipnment.

Althoust 1 deblor §n eluso custody execute an ascigniient of what purgreety to be
adl W23 dobits aud wifeets to the plantif, yot Wis answers may Lo se susitifactory
a4 2@ warsnit his Nurther detentlon in ¢laco cnstosdy.

Quirre: As to the 2ihtol an attaracy to detsfa toohaofacconnt bdonging to his
clictity o an alfeged catm by e aleruey wgxlust bits clent,

(26¢h September, 1858.)

The defendant applied to be discharged from exccution, having
been in close custody since some Gme in January last (1859).

Ife was examined on the 3Ist December, 1838, before Mr.
Anderson, a barrister; and after that examination, & Ca. S¢. was
gllowed to issue,

Intesragatories were filed by the plaintiff on the &th August,
1850, which were unswered on the 30ih Augast; and then the
prisoner made un application 1o Ue altogether discharged from
custedy.

Ropussos, €. J.—1 cannot but say that the defendant’s answers |
to the questions put ta him, sud his account of his transactons
upon his provious examinstion, sre extremely unsatisfnetory. It
is scaveely credible that he could not, from memoty, even without
veference to his books, have given more particular and satisfuctory
inforwation than he has given.

No phintiff coull be expected to place confidence in the state-
meuts made of his disposition of his efaim, under the award referred
to, to Mr. Munro, or in the account given of the saly of kis house- '
hold fucatture in execution, and whnt was done with the alleged |
proceeds,

The matter has been kept open for some time, to give an oppor-
tuwty to the plaintiff to have the defendant’s books examined 3 ,
and this examiuation, which is yet unfinished, canuot, 3¢ is¢
complained, be satisfuctory, for want of a cash book. kept by
the defendant, for the year 1857, and slvo certain other books !
belenging to the defendant, which are in the hands of Mr. C., an
atterucy, and are detained by him on account of a clzim whick he
bas against this defendant for costs due to him.

That say or may not be o legal Gotention of the books, according
to tho circumstances; but I cannot uuderstand how Mr, C. csn
think it right to allow third persons to suffer injury from the nan-
praduction of these books, whatever ground hie may have for with-
holding them from My. Maitland till he has paid kis charge.

This difiiculty however, being thrown in the way, I can only say |
that, taking the erse as it siands, { am not satisSed with the deferis |
dant's snswers, and am not couvinced that he is entitlod to bis
dizcharge, slthough it is sworn that he has exeented an assignment |
of it bis debis nud effects to the plaintifh, ¢

The answers are more vrgue and vnsatisfetory, 1 think, than
any 1 have scen on any similar ovension; and 1 xm sorey to e
ebliged to add, that there are grounds afforded by some of the |
#nswers for believing that the defendant has made arrangements '
with a view to prevent the phaiatiff fram sbtaining satisfaction of |
his judgment. '

I shnil de willing fo have this case opened again before we, |
wherever any new matter can be shown; and eau have no ohjec-
tion to the partics going before any other judge, in cuse I shall be
absent.

So f.r ag wy opinion is concerned, 3¢ nothing material can be
shiown hexides what is now beforc me, the application must staed |
till term, when it can be determined whether the books can be !
properly withlicld, as they nur are. Order refused,

t

i
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Ix Tue waTTEn oF Jous McPrasixy asp Messzs. Eeenes,
Cannrorin & Dovie, Atranyeys.
Tuxation of cosls—Bilt of items=~Lharges for cantvyaneing.,
Attoraer’s bills for conveyancing sy Uo referred 10 the Master to tax.
Bhls eontnining tho tema of 1he attorney™a charges for Professiousl serclee, mast |
bo obtatned Lefore a reference to the Mastsr can be ordored.
When conveyances ave preepared under an agreement for the allowance of 8 specis
fic smn for such services, thix sgrevisent S65l LIy the Master on taxation.
{September 24, 1859.)
This was an application to {ax an attorney’s bill, whick contained ‘
~harges for conveyancing.

It way opposed on two grounds: first, that a previous apphica-
tion hind been wnde, and the summons discharged by My, Justico
Richards, on the ground that ue bill of the items composinge tho
charge for conveyancing had beeu delivered; secondiy, that the
items composiug the clinrge for convesancing cannat be wade up
in itews, Sor that an agreed sum had been settled for that pare of
the atturrey’s charges ; and as to the busiuess in coust in the suit,
that it has been alrendy referved to the Master, o be taxed under
an order for that purpuse.

SerNs, Jo~I have been furnizhed with the vensous of M,
Justice Richards for discharging the former snmmons, and ¥ find
the ground hie considered frtaf wae, that the papers and stfidavits
were not sufliciently futided.  He thowght if be expressed his
opiuion upon the rights of the partics, there might be no oceasion
for any farther proceedings ; and he did express his opinion, that
the charges for conveyances might be referred for taxation, but
to do ko an upplication must be fivst made for the isents of the bill,
and then atter being obtained they mught be referved 1o be taxed,

1 quite agree with my brother Richards, that the charges wmade
for conveyaucing niny be referred to be taxed, and it is no ground
to prevent it that the attorseys allege the sam had been ugreed
upon between the parties at the time the wark waus done, The
mmonnt beiug agreed upon between the purties may be a guide for
the Master 10 ndopt: and indeed if the sum was iu teath agreed
upon rad settled between the paptiex, the Master wonld have ne
right 10 question ir; but still, that matter is aue on whieh the
Master must inquire at the taxation. In Smuth v, Dumes (4 Ex.

' 32), Chief Baron Poliock, in gmving the judgment of the coury,

says, o Where the bill is for conveyanving, and husiness wot done
i court, the Master or thxtag officer must ascertain the remunera-
tion a3 well as he can, necording to the contraet hetween the par-
tivs, express ar inplied.”

The summons must therefore be absolute to refer the charges
made for conveyaneing 1o the Master to be taxed; and perhaps
thoe better micthod will be, that the order now 1o be made shall
embrace the whole of the charges to be refecred, rather than these
be in separate grders.

Order accordingly.

Davinsox v. Gonnax.

Dielitermm Examingtionw Contempt—aa. Sa.

If a defendant, under an order fur examinstion as ta any and what debts are dny
and swing o i, 254 that e prodnes all Papbe ar witlugs §is his custody or
cutitrol a0y wWay melating © < bl elase 20 PRALUCS Bvdtidssery T v,
though under the advice of Isatiornes, u ot s Ay IaesBedogainat his dody

The facts safliciently appear in the Judgment,

Buuxs, J —The defenstant in kis exnwinntion says that he dig
not pradnce the notey, which he admitted were nnder his control,
beeause he was advised by his attorney that he was not boued to
do so,

1 think he wae bonnd tola sa Ly Gie tevs of 1he nrdet af Uiief
Justice Draper. The opder i 1hat the Qetendaet <houtd sabmit o
he examined av o any sl whiat dibts are due and CWIE O RECTR
ing due to him, and that on such examination he shoutd produce to
the judge all papers and weitings i bis custody or control in any
way relating to such debts,

‘The defensdants examination shows that a debt was due to him
fram his brother-in-law Guun, and which was secured by the pro-
missory netes of Guon, amd under the defendant’s conteal. Why
the defendant may have chosen to withhold them upon advice
taken, I cannot tell; but I can ondy suppose it must be for some
purpose he does not chioose to disclose. The effect of that ix, he
teust take the consequence of his own deliberate set of isobeying
1he order of the Chief Justice. The notes were papers or writings
respecting the debt  Chapter 24, section 41, of the Consolidated
Actg, enacty, that if the debior, upon being examined, shall refuse
to disclose uis property, or lus transactions respecting the same,
Ze may be ordered LY the judge to be committesd for o time not
exceeding teclve months, or thut a writ of cqgnas ad safrsgfucriendum
may be dirccted to ixsue,  There can be no gacstion that 2o far as
we <y, upon the defendant’s examinution, the proutissary wotes in
question were liable tobe scized by the sherill ns scenyitios belonug.
ing to the debtor, and if they had L -en produced at the defendant’s
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exnmination possibly might have been then seized by the sheriff’s
officer, nud if xeized would have been retained by the sheritt until
the notes matured. It muy have been to preveat this tuking place
thut the debtor withheld them.  The sherift’s oflicer, it appears
from his afidavit, demanded the notes on the 215t November, upon
the fi. fu. ngainst goods, and they were refused him.

The consequence of ull this ix, I thiuk, that the plaintifl'is cuti-
tled to an cxecution nguinst the defendant’s person, as has been
asked for. Let nn order he drawn up, therefore, thut a writ of
ca. sa. be issued.

Order accordingly.

CHLANCERY—CIIAMBERS.

Darras v. Gow.
DPractice—Furedusure~Cusls ut Law—Orders.
8th February, 1858,

This was an application under the orders of 8th February, 1858,
in regard to costs of procecdings at law, the pluintiff, some time
after the filing of the bill, having, by legal process, ejected the
defendants, A. & J. Gow. McCarthy moved, on behalf of the Gows
to vary (the minutes of) the decree, as to that portron of it, which
dirccted the taxation and allowanco of the plantiff’s costy in the
Chancery suit, and read in support several affidavits, for the pur-
pose of shewing, that the Gows had not been guilty of any wanton
or reckicas dealing with the property, but on the contrary had
kept it in as good a state of repair as their means permitted, and
that in fuct the premises had been kept sufliciently repaired : that
the plaintiff had breught his action without giving them notice,
while the foreclosure suit was going on.

Cuttenack contya, vead an aflidavit of the plaintiff’s agent
shewing that the main portion of the morgaged premises was a
mill, some 20 years old, which from want of vepairs, was daily
becoming less valuable as a security ; and was, in fact, when the
action of ¢jectment wasg connnenced, in such n condition, as that
o few weeks after possessivn was recovered, it stopped altogether,
and required the experditure of 2 large stun of moncey, to put it in
working order; that the plaintiff, while disavowing all intention
of imputing waunton oy reckless conduct to the Gows, in relation to
their means, conceived that the reccovery of possession was essen-
tial to the preservation of the property 3 and that the action was
not brought for the purpose of harassing the Gows, but was an act
of mere prudence, as well to preserve the property as to make it
productive to the plaintiff, whose debt was large aund long out-
standing.

SrracaE, V. C., having taken time to consider the motion, stated,
that he conceived the order was made mcerely for the purpose of
preventing unnccessary and harnssing proceedings against inort-
gagors, and not for the purpose of preventing a prudent or reason-
shle exercize by the mortgagee of his right to bring an action at
law, contemporancously with or prior to a suitin Equity : aand that
where the mortgage brings an action, in good aith, this Court will
not enter too nicely, into the question of the necessity or propriety
of the action ; the main question being, whether the mortgages has
acted dona fide, or for the purpose of making costs,

IN THE SUPREME COURT AT MICHIGAN.

Iy Re TriEn.
(Concluded fron: our last number.)

Cnnistiaxcy, J.,—The two questions reserved for the considera-
tion of the court may be considered as together involving sub-
etantially this question: Had the Circuit Court of the United
States for the District of Michigan jurisdiction, under the act of
March 3rd, 1857, (for none is claimed otherwise, ) to try as acrime
the charge contained in the indictment set forth on the plea of
former conviction—ihe place where the mortal wound was given
being admitted to have been on board the schooner Concord, in
St. Clair River, beyond the pboundary line, and without the limits
of the United States, and within the county of Lambton, in the

province of Ciunndn, By the treaty of 1783 the middle of St. Clair
River was established as the boundary between thoe two countries,
By various ncts of Congress, the State of Michigan extends to suid
boundary line, aud as the jurisdiction of the State is ¢ co-extensive
with ler territory —co-extensive with her legislative power,”
(Lnited States v, frevans, 3 Wheat, 336,) if the offence was com-
witted, as the indictment alleges, “in the River St. Clair, out of
the jurisdiction of any particular State,” it must have been com-
mitted on the British side of the line.

So, ulso, the nct of Congress in question can only apply to thay
part of the River which lies euthiely without the United States, on
the British side of the lire, since by its very terms all the waters
within the jurisdiction of any purticular State are exciuded irom
its operation.

The Federal govermment has no general criminal jurisdiction, but
only of such crimes as for nutional purposes the constitution has
given it the right to punish.  Thecriminal jurisdiction of its conrts
is still more restricted.  They can punish no act as an indictablo
offence (unless specifically declured such and sufliciently defined
by the constitution or treaty) until Congress shall have declared
and defined it.  When the offence has thus been created, no court
has jurisdiction to try it until Congress has by the same or some
other statnte conferred that juriediction.

It is well settled that the laws of no nation have any extra-ter-
ritorial force, and this is especially true of criminallnws. Hence,
to give to any government or its courts the right to punish any
act as a crime, the act must have been committed within its terri-
torial limits, and by the common law criminal offences are con-
sidered as entively local.  (Story’s Conl. Laws, s.620.) This
principle is subject to this qualification that every soverveignty has
the right within certain limits to protect itself from, and to punish
as crimes. certain acts which are peculiarly iujurious to its rights
aud interests or these of its citizens, wherever committed.  Such
would be the caxe of treason committed nbroad, or criminal conduct
on the part of crews or passengers of its ships in a foreign port,
whereby ity commerce or its specific relations with other Powers
would be endangered.

But such cases, being exceptions to the general rule of the lo-
cality of crimes, are not understood to be included in the general
provisions of criminal statutes, and require to be specifically
mentioned and defined.  The general provisions of criminal sta-
tuten should ulways e construed with reference to the general
rule, and not as intendel to operate within a foreign jurisdistion,
unless the intent that they should 20 operate is npparent from the
fice of the statute, expressly or by plain implieation. Statutes
for the punishment of crime upon the high scas do not constitute
an exception to this rule, since vessels upon the high scas are
considered as a part of the territory of the nation to which they
belong.  Congress took the same view of this rule in enacting the
act of March 3rd, 1825, (4 Stat. at large, 115 ) by which the pro-
visions of the several ncts of Congress relating to crimes upon the
high seas were extended to offences committed on board American
vessels in foreign ports and places within the jurisdiction of any
forcign state or sovereign, by any person belonging to the com-
pnny of any ship or u passenger upon any other of the ship’s
company or & passenger. This enactment would certainly have
been uscless if the general provisions of statutes providing for
pnnishment of offeuces upon narigable waters had been understood
to operate in a foreign jurisdiction.

As offences committed by the subject of one government in the
territory of another would generally be liable to punisbment in
the jurisdiction where committed, it is reasonable to require that
enactments rendering the offender liable to punishment in the
home jurisdiction should contain a provision against a trinl and
punishment at home when the offender had alresdy been tried
abroad. That the act of 1857 does not contain such a provision,
is an argument that it was not intended so to operate.

Again: Congress, in passing the act of 1857 as an addition to
the act of 1825, must have becn awaroe that neither the act of
1825 nor that of 1790 rendered any act criminal if committed in
a foreign jurisdiction, unless committed by onc of the ship’s comn-
pany or by a passenger upon another perfon sustaining the same
relation to the ship. (United States v. Imbat, 4 Wush. C. C. R.
702.) Why, then, if the act of 1857 was intended to operate in
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a foveign jurisdiction, was it made gencrady applying to all per- " they must be capable of diviston, aund, when divided between two
song, whether belonging to the =hip or not, and to all offences of  contiguous uativny, the portion allotted to enclt would he as com-
the kind mentioned, upon whomsoever committed?  Munder, if  pletely o part of its teriitory as it the whole Inke or rviver Iny
there committed, wonld be no offence uuless by or upon one ofl within its territory, ¢ The empire or jurisdiction over takes and
the ship's company or o passenger, 13 wounding without malice, , rivers 15 suoject to the same rules as the property of them.”
where the person wounded happens to live long cunugh to die ' ¢ Each State naturally possesses it over the whole, or that part of
upon land, an offence of greater cnoumity 7 I inter that, i€ Con- . which it possesses the dominion.”  (Vattel, b 1, ch. 225 ul., ch.
gress had ntended this net to operate in a foreign jurisdiction, | 20, 8. 215; Lushop Cr. Law, s. 575 ; Wheat, Int, Luaw, 1.13, 110.)
they would have confined its operation to offences committed by and Agiin: the sovercignty united to the domain establishes the
upoen the same persons mentioned ju the fifth sceticn of the nct of | jurisdiction ot the nution in her tervitory. It is her right and pro-
1825, or that they would have nmended that section soas to make  vinee to administer justice in all places under ber jurisdiction, ana
its provisions geuneral. " all nations ought to respect this right.  (Vattel, b, 2, ch. 8 8. 84.)
But it is urged by the counsel for the defendant that the place * Every ludependent nation has the exclusive jurisdiction over the
in question, being beyond our national boundavy line, and Leing ' pavigable waters lying withiu its tervitorial limits,”  {Ler Taney,
free to the navigation of our vessels, is to be put upon the enme | Ch. J., in Wheeling Lrudye cuse, 13 How, 582.)
ground with respect to jurisdiction as the high seas; that, as the . The above priuciples of internntivnnl Inw, as applicable to the
act of the defendant was committed on board an American vessel, ' great lukes aud rivers, have been in no way changed by treaty.
such vessel is 1o be considered a partof our nationnl tervitory, Yike + Al these Jakes and rivers were part of the teritory of France, and
a vessel upon the high seas.  There is strictly no averment of the ' were ceded with the suirounding territory to Great Britam, and
American character of the vessel contuined in the indictnent, but ' thercby became her esclusive preperty, within her jurisdiction.
merely an averment of \mericai ownership, which, it wouldscew, ' After the yecognition of American imdependence it becume neces-
is insufficient to give the Fedral court jurisdiction of the offence, ' ary to fix & boundary line between our territory and that of Great
since, for aught that appears by any law of which that court or! Britnin. IHad these lakes and connecting waters been considered
this can take uotice, the character of the vessel might be forcign, | in the light of the high scas, cither the boundaries would have been

though her owner was an American citizen, stmply extended to the lakes, or the lands on tither sule would
Bat I do not view this question ag material to the present ease, | have been assigned to cach respectively, Jeaving the lukes, like
nor do I intend to express a definite opinion in regard to it. the ocean, unappropriated. DBut the treaty of 1781, fixes the

But, adwitting the case as presented by the pleadings to be in! boundary line thivugh the middle of the Jakes. (8 Stat. at Laryge,
all respeets such as to biing it within the act of Congress if com- | 81, 82.)  For actual establishment of the ine by commissioners,
mitted upon the high seas, can the views of defendant’s counsel as ! see 8 Stat. at Large, 274 to 277, Thus Great Dritain and the
to the character of the waters of St. Clair River be maintained ? | United Std¥es divided these lakes and rivers between them ns part

Vessels upon the high seas are recognized as parts ov clongations | 9F their respective domains. It would have been a starthug pro-
of the territory of the nation under whose flag they sail, because | Ject for them to have thus divided the ocean.
the sea is incapuble of permuncnt appropiintion as propesty or|  Now, as Great Britain once held exclusive jurisdiction over the
domuin by any one nation, and no one nation can acquire a grester | whole of these waters, aud as by the treaty of 1783 she gave up
right or jurisdiction over it than anotber.  All have a common | nothing on her own side of the boundary line, her jumisdiction over
right and a common jurisdiction, none an exclusive right or juris- | the waters on her side mus~t have remained in her as before, and
diction—ench over its own vesscls, none over the vessels of the | the United States acquired an equaily exclusive property and jur-
other. The exercise of jurisdiction over its own vessels upon the | isdiction on their side of the boundary line.
ligh scas caunot therefore come in conflict with the rights or jur- By the 7th article of the treaty of 1842, (8 Stat. at Large, 575)
isdictiou of any other nation. Hence, whenever n vessel veaches | it was ngreed that the various chinnnels in the St. Lawrence, De-
a place clearly within the territorinl dominions and rightful aund | troit and St. Clair Rivers *¢ Shall Le cqually free and open to the
complete jurisdiction of anotlier suveicignty, tho notion to which | ships, veserls nnd bonto of both parties.”  But thisis no morothan
the vessel belongs terminates and that of the foreign sovereignty | that ¢ innocent uve” of the waters whicly is permitted without any
begins, (Wheat. Int. Law, 6 ed., p. 168, &c.) And though the | surrender of jurisdiction, and without treaty might be refused by
jurisdiction of the nation to which the ship belongs continues for | either, ( Wheat. Int. Law, 253,) as i3 evident from the second
some purposes over the ship and its company, as alveady intimated, | article of the same treaty, which makes the same provision for the
such jurisdiction can only be exercised by permission of the for- | free use of the portage between Lake Superior and the Lake of
eign sovereignty. the Woads, oune of which, ¢ight miles in Jength, lies wholly with-

Such being the principles applicable to the high seas, can the [ in the State of Minneseta. The same remarks apply to similar
same principles apply to the St. Clair River, and to the lakes and | provisions in the reciprocity treaty of 1834, Under all these
and connccting waiers, through which the national boundary line | treaties it is clear that, whiie the subjects of cither nation should
runs. be within the territorial limits of the other, they would be hound

It these lakes and rivers arc incapable of appropriation as ter- | to conform to, and would be protected by, the laws of the nation
ritory or nativnal dumain—if not in fict witlun the territory or§ to which the tervitory belonged. (Varted, b 2, ¢k 8, ss. 101, 102 )
rightful, ordiuary and complete j wrishction of any nation—it all | It is diffcult to perceive upon what principle the conrts of vither
nations have a common right and n common jurisdiction over them | nation could, while these treatics vemain, consider these waters
—if no nation has a right to punish crimes there committed simply | for jurisdictional purposes, and especially for eriwinal jusisdiction,
on the ground of territorinl sovereignty over the place, but only | as differing in any respect from the lands within their respective
by reason of its rights over its own vessels or citizens—if, as in | limits, where the jurisdiction of each is exclusive aud absolute.
the case of the ocean, a vessel upon the lakes or the St. Clair River | (Per Murshall, € J., in Schooner Exchange v. McFudden, 7 Cranch,
would be without and beyond the protection of the municipal law | 136.)
cf any government, and mmnenable to none, without extending to But there are other reacons why I do not consider the nct of
such vessel the laws and jurvisdiction of the government under [ 1857 applicable to these waters:
whose flag she sails—then the same principles ns respects juris- First.  The offence deseribed in the nact is uat one of thoso
diction should be applied to these waters as to the ocean. which would b2 equally calculated to injure the Federal govern-

But the territory of a State or nation iucludes the lakes and | ment ov its citizeus whevever committed,  The statute makes the
rivers entirely with its limits—they are part of its domain. (Vattel, | lacality of the nct « necessary ingredient in the offence. It is not
0. Y, ch. 225 Wheat. Int. Lawc, 252.) :Jo 1¢ the act commiitted, but the place al-o where committed, nud

Within this rule Like Michigan is as complete’y & part of the | the result, which constitute the offenze, and give jurisdiction to
territory of the United States as if it were land not covered by | the Federal court. It is cvident, I think, from the langunge of
water, and on the other hand Lakes Winipeg, Simcoe, Msnitm- | the act, as well as from the nature of the offence prosided for,
lin (or Georginn Bay) are equally within the exclusive jurisdiction | that the place where the offence is committed must be one mari-
of the British governmment. Being thus susceptible of apj ropriation, | time in its character, over which as a locality the Federal gov-
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ernment have a right to exercise admiralty and mavitime jurisdie-
tion. {See Lnited Stutez v, Coombs, 12 Pet. T4) Criminal statutes
muse be strictly construed, The Federni courts obtain jurisdiction
by reason of the pluce where the futal wonnd is gives, not from
the place where the death accurved, and [ think the terms used in
the act as desceriptive of piace, ¢ within the adwmiralty jurisdiction
of thoe United States.” must be underatood to refer to those places
where that jurisdiction is complete—where the United States have
tho right to seud thete officers, and enfurco that jurisdiction upon
their citizens and their vessels,  Can n pinee as n locality be said
to he within the admiralty jurisdiction of the United States where
no executive officer has the right o cuforce the admivalty law, or
to arrest an offender 7

Second.  This is not the first act of Congress for the punish-
went o’ offeices upon nuvigable waters, in which terms of simiter
tapart hinve been wsed to describe the lacality of the offence

Thus the Bth section of April 20, 1790, (8 Stut. at Luryge, 113,
3114 )uges the terms, ¢ upon the high seas, or in nuny river, haven,
basis, or bay out of the jurisdiction fany particutar State,”

The act of March 3, 1813, in the fourth section uses the words,
“upon the high rens, or in any arm of the sea, or in any river,
bnven, ereck, basin or bay within the admisalty and maritime
Jurisdiction of the United States, and out of the jurizdiction of any
particnlar State.” (4 Stat. at Laryge, 115.) Nearly the same
words arve repeated in the Gil, 11th and 23nd,scctions,

The act of 31857 (11 Srat. at Large, 230) 1s by its title an ad-
dition to the dast named act, and describes the placo in the very
words of the 11th and 22nd seetions uf that get,

Of these various acts that of 1780 is the least restricted in its
language, but the 8th section of this act, as shown by my brother
Campbetl, hag never been held to extend into o foreign jurisdiction.

Third. The 8th section of the act of 1700 cranet for another
reason be understood to apply 1o any waters not essentislly mari-

tinte ju their character and virtually constituting a part of the

high geas. Thig seetion * defines and punishes piracies on the
high seas,” and could only have boen passed in pursuance of the
power piven by nit. 3, see, 8, of the censsitution. Now, as the

‘ pressed an appraval of the cave of the Genesce Ohief, (12 Haw, 448.)

o such guestion way invelved tn that ease, and no such opinion was
intendadd, a3 1 then anderstood and now understand to be exprossed.
The question in tast case was whether “ suact to limit the lianbitity
*«i‘sh‘xpownem and for other pucposes,” approved March Jed, 1851,
applicd to the lakes, Themajority of the court held that it did s»
apply.  That asct was o reguintion of commerce and tho fivets in
that case brought the transaetion within the definition of commerce
hetween States. Thedecision in the case of the Generee Chicf was
cited only for the purpose o1 showing what had been the course
of Jegixlation nud judicial decision in reference to the lakos, and
the citation cennot be considered an spproval of the principle
there deciled. It wag not g0 understood, [ think, by the majority
of the court, and certainly not by myself. And I will say that,
with & high respect for the ability of the eminent jurist who pro-
nounced that deciston, aud aftera carefal cousidecation of the crse
and of the authorities cited in support of the dectsion, [ am unable
. to bring my mind 1o the same coneclusion. Noresn { resist the
convictian that so much of that opinion as declares that the lakes
and all the navigable rivers of the Untted Stutes nre within the
scope of admiralty and maritime jurisdiction, as known and un-
derstood in the United States, when the constitution was adopt-
ed, is not ouly uusupported by any satisfactary proof, but is
in direct opposition to the mest overwhelming evidence, his.
-torical and judicial, both in this country and in Fagland., {See
dissenting opinions of Justices Danjel and Campbell, in Jrek-
sont v. S'eamboat Magnolic, 28 Hawe, 286, rad the Qissenting
| opinion of Mr. Justice Woodbury in Wuring v. Olurk, § How. 467,
Sce, also, the opinions of Justices Daniel and Woodbury in New
Jersey Steam Nuvigation Company v. Merchants' Bank, & llow.
398.) The act of Feb, 26, 1845, entitled ¢*an act to extend the
Jurisdiction of the District Courts to certain cases upon the lakes
and navigable waters connecting the same,” which is referred to
in the cnse of the Genesee Chuef, and there held to have been en-
ncted under the graat of adwmiralty power ta tho constitution,
must, 1 think, so far as it has any constitetional velidity, rest
f\spon the power to reguiate commerce between the States, and

power is given in express terms, which recogunize the offence as  upon the powerte establish courtsand to define their jurisdiction.
being confined to the high seas, Congress can have no power to, It is not my purpese hero to review the decision in tho Genesce
punish it eisewhere.  Unless where a power is expressly given in, Chicf ense, nor to discuss the question whether there can be any
the constitution subject to Jimitation, we are at hiberty to ignore. civil admiralty jurisdiction over the lnkes aud their connecting
the express pewer, and to infer the same power without the limi- | waters, since, if it extend to these waters at all, it can ouly ex-
tation from seme other provision of the constitution in whick it tend as & complete admiralty jucisdiction to those parts of them

is not expressed.

Fourth. 1t ennnot be supposed that Congress intended to extend
the operation of auny of these acts to the waters eouneeting the
great Jo.es and to esclude the Inkes thomselves,  But if Congress
thouglt it necessary speciully to designate hinvens, crecks, busing
and brys in order to bring them within the eperation of the acts
why, if they were intendad to be embraced, did they omit te men-
tion the Inkes, which Jie wholly in the interior and are in no
sense a part of the ocean.—Havens, creeks, basing and bays, and
rivers when they open into the sea, may with gome rvenson be
held to ke part of the high seas, {(Mortgomery v, Hewry, 1 Dall.
50.) but not such lakes as onvs,

From these cansiderations, as well ag those mentioned by my
Inother Camphell and wany others, 1 am catively satisfied that
Congress, whatever may be s power, has net so exercised that
power a3 to make the transactions set ont in the former indict-
ment, at the place and under the circumstances there stated, &
eritwe pusishable by the Federal courts; that Congress never
understood or intended the act of 1857 to extend to any watevs
not essentially maritime, much less to n river a thousand miles
in the interior of o continent, not navigable froam the ocean, and
Jeast of all to & part of that river within tho territary rad exclu-
sive jurisidiction of a foreiyn sovercige, ¥ must therefore ennsider
the question of jurisdietion over the ease set forth in the tndictment
in the Federal court in the same Hght, and as resting wpon the
same principles, as if the offence had heen charged to have been
conmitted on land in the intevior of any county in England.

O the argament it was assumed by the counsel for the defend-
rat that the majority of this courtin the case of the Admerican
Transportation Company v. Moore. (& Mick. 368,) had ndmitted the
cxistence of the admiralty jurisdiction upon tho lakes, and cx-

within the sntiounl Boundery line, and these are exciuded from
. the operation of every act of Congress in relation to crimes upon
, the water by the express terms of the acts,  And whatever juris-
, diction the Federal conrts mny exerciso over matters of contract
and tert arising beyond this Nine does not spring from any right
or jurisdiction over the place as a locality, but trom the nature
of the enuse of action ; while the act of 1857 clearly contemplates
an admiralty jarizdiction over the place as a locality whero that
jJurisdiction may be caforced—in other wards, n complete, ua-
; qualified admiralty jurisdiction,
The two questions reserved for onr opinion should, I think, be
answered in the negative.
Justice MAxNING, concurved.

SUGPREME COURT OF 'ENNSYLVANIA,

NesmiT ve. THE COMMONWEALTH.

{From the Pittsburgk Legal Journal}

It s cxeentint Lo & cummacy cotivletion for & breach of the Swndry laws that it
descrite tho act of the defendant fu suck a way aa to individuate §t, and to
mako it appear te belong to o class of acts forbidden by law,

A convletion, indlog that the defeodant drove s curiage on s Suuday with per-
£009 {a it who were not travelers, Jdoes not deseribe an act1hat is furbidden by
Jasw 1 he might have boen drivinzg his family, or, as a domestic servant, his em.
ployer's fan By to church, and auch an act {2 not unlawfuat

The best argument in suppart of & given interpretativn of an old law s the long
usaga of the countey in {ts favor,

Tho purpases for which the Lord’s day {3 protecied by Jaw s, thiat 5t may be deso-
ted 10cest niid 1o the worship of Giml; amd no mcans rexsonably necessary for
these prepmses mu bo remeded as forbidden,

Tho law repanls alf those meane as rensonably novessery for s purposs, which so-
cisty by s customs rocoguizes as the ordinsry means therefer, accarding to
clecuntetances.

Whers work on the Tord'e day Is demanded by necessity or charlty, It may be
deno by ths ususl means sppropriato to the work,
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Tho dasw regasids that ne nevesatry swhiclt the copsmion nso of (he country, n ita ]
andinney modes 6F Fuivness, (egatits g4 Hteseary, )

Thses boran * wnr by g et M oy the net, dovs not Suelinto tho weane of coane
dncking and attdutiog the pechiic wureldp of God, nor thase duimestic enploy-

amends of the fnudly thxt pestain dinctly 1o the proprer dutles, comforts asd ties
cvasites al the day.,

Cevtioraal te Hon, Heury A, Weaver, Mayor of Pittsburgh. i

o The facts of this ense sufliciently appear iu the apinion of the
ourt. .

Argued, Xov 18, 1839, by McKnight and Carnabam for Plaiu-
tff io errov, and by Withiams and Howard, contin,

Opinion by Lowriv, C. 1.,

The tevhnicst fermmtities of nn old summnry eanvietion are much |
beyand the ordinary skifl of justices of the peace in this country; |
and for this sad other rensons, some parts of them have beew much ¢
cowdemued in modern legislation.  But it is «ift essentint that a
simmary conviction «hall eontain a finding that speeial act has
been performed by tho defendant: and that it shall describe or |
drfine it in such a way a% to individunte it and show that it fulle ¢
within an unlawful class ofects,  Without this, a Judgment that
the law hns been violated goes for nathing, |

Now, this ts not a format or techuienl rule of summary convie- !
tions, but a moet esxentinl and substantial one.  No citizen could !
have any sort of protection against the wickedness or ignoerance of ¢
inferior magistrates, if these were nuthorized to coavict citizens |
of offences, aud yet allowed 2o to veeord their proceedings that the
very act done cannot be ascertained, aad thus their Jadgment can- -
not be tested by their judicinl superiors. i

The most common purpsse for which inferior tribunaly are ree
viewed by their superiors, is in order to correct their crroneous
application of law to aseettained facts, Dut when the record con- |
tains no definite facts, butonly a tegn! conclusion fram unrecorded s
facts, tho superior court cannot, without compelling & return of
the evidenee, or taking testimony of what it was, decide whethee
the legal conclusion, that is, the conviction of the offenge, is right »
or wrong. It such a ease, for the safety of the cicizen, they nsu-
ally reverse the conviction, simply becansae no act appears upon i |
that justifies the judgment, Avd this rule applies not only to !
summiary convictiens, but to indictments and trials by jury in the |
higher courts, and generally even to judgments in civil actions
there, A sentence i3 reversed if the records do not shaw the com- {
mission of a well defined act that is forbidden by Iaw,

Now let us ses what st the defendant kero is found to have
committed. e is convieted, leaving out redundant words, of
having <“performed worldly employment, by driving, mm Sanaay, |
& carringe in which were certain persons, nat travellers, the same {
cmployment not being 8 work of necessity or charity.” f

Nobady suppeses that driving n carvinge is ¢ver, by itself, a work |
of nocessity or charity, theugh it may be a means by which all i
<orts of works, including those of neecssity and charity, are per-
formed. We, therefore, for thesake of simplicity, throw aut these |
words. The words “worldly cmployment,” are the mngistrate’s ¢
Judgment concerning the fact, and we leave them out, and thent
we have the definition of thoe naked Act, thus: Driving a carringe
on Sunday with persons in it who were not traveliers. Does this
description contain all the elements of an offence against thelaw ¢

1t will be seen at once that if the defendant bad been driving
kits ows family 1o church on the Lord's day, he would have heen
deing the very nct that is here charged.  1f, then, this conviction |
sands afficmed by us, it will be equivalent to o desision by this
Court that » man cannot drive his own family to chureds on the
Lord’s day without transgressing the Jaw ; becanse he witl be Qi
ing on Sunday & carringe with personsin it, who are nat travel-
lers. For anything appearing on this record, the defendant has'
dane no other or worse act than this, and of course this conviction !
wust be reversed; for no sensibie man suppases that the law |
forbids such an ret,

Bot we must not dismiss this case thus summarily, The magis-!
trate did not truly record the act done, and doclived to send np
any correction of bis record.  But we do not need to discues his |
duty in this regard, for the counsed on both siles admiy the only
elements of the act thut were wanting. According to the frath
the conviction onght to have found that the defendant, ag o hired |
domestic servant, drove his employer's family to church on the
Lord’s day. Isthis an uplawfulact? - ]
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Ne metber of this court hns any denbt or hesitntien ia sayiug
that it is vet.  No man having o tensonnble vespret for the vidis
nary customs and usnges of the country coutd ever oiiginaie o
doubt sbout it.  Since the settlement of the conatry we lune had

?suhesmmumy the came daw nupon this subject; and under it this

sort ol act kas utwayx been deemied Jawful, oy iy shown by the fact
that i bay nlways been practised, and that its Jawfaiuess bay
never been questioned.  And surely the uniform practical inter-
pretasien of a Inw for pear two centusies, is an argumens thet is
worth more than _bowrs of refined cviticism nud sualysis of ity
phraseolopr. It is the expression of the comown sensg of the
country, and therefore the argument which commen sense most
readily appreciutes.

Wo repeat, therefore, that men who respeet the common scnso
of tho country conld not sriginate & doubt about the lnwlulness of
the defendaut’s net.  They wight confase themselves by substitu-
tg hetr interpretaion of a divine Inw on the came subject,
in place of the civit faw, whichk alone can be Judicixdly npplied, oy
they might be embarrasced or perhaps misled by oljections and
arguments invented or retuiled by others: but this is ealy because
they have not so studied the sabject as to he yeady with nn answer,
Usnally, the best argwaent in favour of o given interpretation of
ai old Jaw is ¢0 point to the usages of the country in its favor.
Minds, respectful of society, admit such arguments cheerfully,
Mings that kave na suck respect, need to be educnted ovey ngain,
rather than argued with,  Applying the arguwent fvom comman
usuge to this case, this conviction iy very plainly ervonvous;
whether it means to say that ¢ mun cannot drive his fonily, or »
bired man, his employer's family to church ou the Satbatl,

And aithough an nualytic ergument is always wenk and weari-
sowme, aud & long one can never have the foree of g shert one thatis
comprehended, we think that it ean be perfeetly and clearly shown
from the purposes and terms of the law, that it does not include
the get herecharged.  We canuot do this without uring more wordn
than we like to trouble people with ; but wo shall be gy saving of
their time, us our own time will allow. We shull, far the suke of
clearness, drop nli redundany, werds, even fa quativg scts of As-
sembly. The discussion witl add elearness to the cenvictious de-
rived from the argument founded on genersl usage.

Let us inquire wiv people are forbidden ta carey on their worldly
business ou the Sabbmth  Our brother Woodward has already
shown that it is tn order that the people may devote the day to
rest and to the worship of God, (8 Harrts, p 432; 10th id. 111)
Gus fitut bew on I3 subject, was the 36t of 1he Iaws agreed upen
in England, May 6th, 1852, whick dectares the purpose to be
¢ for the ense of creation, and that people uy better dispase them-
sclves to worship God necording to their understanditgs.”  The
very first Jaw of the first General Assembly of Pensylvania was on
this subjest, and was passed at Chester, December 7, 1682, It
declares that < for the eave of crention, peaple shall ubstain from
their usunt and common toil and Inbour, that they may the better
disposo themselves to read the seriptures of tenth nt home, and
frequent mectings of religious worship.”  This law was re-epacted
in 1760, and again in 1705, in nearly the snme words.  These ve-
enactments were, doubtiess rendered necessary by repeals in
Council. The English Statute which served, in spme Measnye, Ay
a model for all these, was passed in 1676 (29, C. 2¢.7,) nnd goes
much further, for 3t requires peuple to ebserve the day »by exep-
cising themselves in the duties of piety and true 1efigion, publicly
and privately.”

We should, no douht, differ very widely in cur modes of express-
ing what ought to be the purpases aad reuson of the Sabbath ps o
civil institution.  Such differences are mevitable; for peoplo
always know their moral and physical wants much better fhun the
remedy for them.  They musy have institutions accotding o their
wants, whether they can give philosophical reasons fer them or
not. And 5o long as they are unuble to distinguish clearly between
religion, morality, and law, it is of their very nature that their
political instifntions must be more or less theareticn) or religious.
No number of ratiovs? principles, set in array of bills of rights,
can prevent this.  The oatural order of events cannot be arvested
by such barriers.

We are not forgetting that the public acts of our Pensylvanin
sucestors abound with declarations in favor of liberty of con-
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science, and that <eme regarvd these declarations as incansistent !

with the Sunday lnws.  But a little vetlection shows that they in-
dicate the moral ideal to which nll governments ought to approach
us nearly as possible rather than a positive principle of legistation.
And in applying euch declarations, we must bear in mind, that
they proceeded trom an earnestly Christian people, and must receive
a practieal interpretation.

They never thought of tolerating paganism, or the principle of
ecelesiastical supremacy in civil attairs, on the ground of liberty
of conscience. They could not admit this as a civil justification
of luman sacrifices or parrilide, or infanticide, or thuggism, or of
such modes of worship ns the disgusting and corrupting rites of
the Dyonisin, nad Aplrodisia, and Lleusinis, and other festivals of
Greece and Rome.

They did not mean that the pure, moral customs which Christi-
anity hins introduced should be without legal protection, because
some pagan or other rehigionist, or anti-rehgiomst should advocato
as a matter of conscience, concubinage, polygamy, iucest, free
love and free divorce, or any of them

They did uot tmean that publle processions and satyric dances,
and obscene songs, nnd indecent statutes, and paintings of aucient
or of modern paganism, might be introduced, under the profession
of religion, or pleasure, or conscience, to seduce the young and
the ignorant int> a Corinthian degradation ; to offend the moral
sentiment of a vefined Christian people ; and to compel Christian
modesty to associnte with the nudity and impurity of Polynesian
or of Spartau woman. No Christinan people could possibly allow
such things, No writien law, founded on such bald and impotent
rationalismn, could present the slightest vbstacle to the sentiment
and action of & prople it opposition to such things.

Every Christian man is sure that it is his religion that has sup-
pressed the Pagan customs just alluded to, and that to it is due
the large advance in justice, benevolence, truth and purity that
belongs to modern civilizatisn; that it has purified and eclevated
the family relations; that it has so clevated the moral standards
of socicty that the indecencies and cruelties and cheats of Pagan-
ism nre now condemned by cnstoms and by law as crimes. And
he is very sure that the Sabbath and its institutions were the
prominent means of this progress, and are essential to its main-
tenance and countinuance.

How, then, is it possible for a Christian people to avoid protec-
ting such a day and its institutions ?  If there are men who oppose
them as superstitions, let them at least respect them ns essential
counstitutents of the people’s hife Which cuunot pussibly bo laid
aside at will, If strangers to our iostitutions dislike these par-
ticular ones, let them accord a reasonable respect toue, and indul-
gence to our customs, and they will soon be reconciled to both,
and find other matters more nceding their reforming efforts.  If
they have better principles than we have, we cannot reject them
unless they are presented to our minds with disrespecttul rudeness,
and then we must reject them. Disrespectful argumentation is
a violation of wnental rights, and is therefore resented. The
cause that succeeds in the use of it, succeeds rather in spite of its
arguments than by them.

By our Sunday laws, and our other laws against vice and im-
morality, we do not mean to enforce religion; we admit that to
ho impagsible.  But we do mean to pratect our customs, no matter
that they may have originated in our religion ; for they nve essen-
tial parts of our social life. Instinctively we defend and protect
them, It is mere social self-defence, and not a mutter of choice.
In doing s0 we must be as gencrous toward those who differ from
us as we know how to be, or as circumstances will allow us to be.
No more than this can reasonably be expeeted of us.

But we have ascertained the purpose for which the day is pro-
tected : tet usnotice another principle heretofore pointed out by
our brother Woodward—¢ that no means reasonably necessary for
these ends (the gencral purposes of the day) can be regarded as
prohibited 10 Harris, 111

Let us endeavour to s.3ze this thought fully and clearly. Law
regards all th e means as rensonably necessary for a purpose,
which saciety vecognises o< the ordinary and n-ual means under

P . . |
existing circumstinees,  We may therefore, maodify the expres- |
sion thus : in tulfilling the purpuses of the day the law recognizes

as proper, all the ordinary and useful mecans employed for such

purpo<es, making nll due allowance for the different circumstances |

in which people ure placed.

Let it be noticed that this rulc applies ouly to those occupations
that fall within the purposes of the day, and not to those which
are merely anforbidden,  Some acts are not forbidden, and yet
the usual means of exccuting them are.  Fuel and clothing are nnt
forbidden, yet the usual means of obtaining them, by merchants,
maunuficturers, carriers, farmers, gardeners and laborers, are for-
bi:lden. -

Ou the othier hand a specint purpose of tho day is, that people
may cujoy religious worship aud instruction, and hence the fune-
tious of the preaclier, the religious teacher, the sexton, the organ-
ist and the singers, are not forbidden cven though these persous
engage in these employments ns n means of livelibood, Hence
also the ordinary means of attending public worship sro not for-
bidden when used purely for this purpose. In this view of the
case, it i3 the rightness and the exigencies of the purpose that
Justify tho ordinary means of effecting it.  Conducting and atten-
ding religious worship are smong the very purposes for which the
law protects the day, und therefore all the meaus which common
usuage shows to be reasonably necessary for these purposcs, are
not forbidden.

Some wordly employments are expressly alfowed, such as re-
moving with one’s family, delivery of milk and necessaries of life,
and the business of ferrymen and inkeepers, sud of course these
may be performed by a principal or by his servants, and by all the
ordinary means adopted for theso purposes and which arc not
themeelves forbidden.

And ali wordly employments aro allowed which in their nature
consists of acts of necessity or charity; or if they become so for
the time being by reason of the famine, flood, fire, pestilence or
other disaster. In such cases necessity and charity demand the
work, and with it all the ordinary means of doing it. The whole
purpose of some employments is to do works of necessity or charity.

The business of a physician cannot be stopped on Sunday, be-
cause it is a work of necessity. e must travel m performing it,
and he is therefore entitled to use all the ordinary means of such
travel, and this includes, of course the labor of lus servants in at-
tending to his horse and carriage, and in driving, if he thinks it
needful. The law does not enquire whether he might have done
such work himself. It is not the driving, but the principal work
that is needful ; the driving follows merely as ordinary wmeans.

The business of the apothecary is necessary, so far as it is con-
nected with buman sickness, and & man may attend to it by his
servants, though that means mnay not be necessary. Hospitals in
grent vaticty are necessary, and no one doubts that all the domes-
tic attendants of these institutions may lawfully pursue their usual
avocations therein, because they are the ordinary neans of a legiti-
mate purpose.

But no one ought to expect sharp definitions of legal duty on
such a subject. Modes of living, of business, of travel, and other
human custows are 8o continually changing that definitions invol-
ving them can never be universally, but only geaerally, adequate.
All that we can expect is truth and accuracy to a general extent.
Even law, as & definition of human duty, is subject to this defect.
Yet, with very few exceptions, it is true that no one who sincerely
respects the customs of society, and strives to maintain them in his
social life, can fail to understand the law in all its main features,
and to live in conformity with it. It is only in peculiar and excep-
tional cnses that any difficulties can arise, and even these arc made
easy to solution, by a sincere disposition to conform to the order
of society.

Necessity itsalf is totaly incapable of any sharp definition. What
is a mere luxury, or perhaps entirely useless or burdensome to a
savage, may be o matter of necessity to a civilized wan. What
may be o mere luxury or pleasure to & poor man, may be a neces-
sary when he has grown rich.  Necessity, therefore, can itself be
only approximately defined. The law regards that as necessary
which the common sense of of the country, in its ordinary modes
of doing its business, regards as necessary.

By this test, the business of keeping a livery stable for the care
of people’s horses, is a necessary employment in large towns, and
of course this requires some work and attention on Sundays, and
this may be performed to the extent of the necessity, by the ordin-
ary means belonging to the business.

DBy this test, also, iron and glass arc necessaries of life, and
they canuot be obtained without some work being done on Sun-
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days, if the business is to be pertormed neeording to the urdinary
ghall ued seience of the countiy.  Fhe Iaw neser inquires whether
iron aud glass generally, or in such large guantities ave really
necessary, in the strictest sense of the word, or whether it is not
possible to improve the art so that Sunday may not need to be
vivlated,  This i3 not the provinee of law, but of individual cuter-
prise and scicnce.

Law, therefure, does not condemn those employments which
society regards ns necessary, even when they encroach on the
Sabbath ; if nccording to the ordinary skill of the business, itis
necessary to do o,  And then the business being vecognized as
necessary, it may be performed by the means of the services of
others, awl by all the ordinary means of the business so far as it
i8 necessavy.

But let us consider the statutary definition of what is forbidden.
Jtis « any worldly employment or business whatever.” What
does this word “worldly” mean?  Its correlatives help us to its
meaning.  Very evidently, worldly is contrasted with religious,
and the worldly employments nre prohibited for the sake of the re-
ligious ones. Ot course, therefore, no religious cmployments are
forbidden. Ilence funerals, as religious rites, are allowed on Sun-
duys, and all the fanctions of the undertakers, grave-diggers,
hearse and carringe drivers and others; though such persous use
such employments as a means of a livelihood.  Hence, alzo, while
purcly civil contracts are forbidden on Sundays, marriage is not
50, beeause it is not purely a civil, but also a religious contract.

Dut the words domcstic, household and family are corvelatives
of the word worldly, If they are so in thiy law, then worldly
employments being alone forbidden, of course these contraries
are not. An obstacle to this view is, that cooking victuals in
families is excepted, as though the general prohibition of worldly
employments included it. Yot thisexception is possibly expressed
by way of precaution to preveat a supposed, but pe: haps misi. ter-
preted Jewish law fiom being misapplied to us, as though applicd
vepeated in our law.  Exodus xvi., 23; and xxxv., 8.

Or possibly the purpose of the proviso wag, to save from the
prolihitiou ce: tiin worl lly employments, such as cooking victuals
in bake houses, boarding houses and inns, and delivery of milk;
and cooking in families was also named merely to prevent a pro-
hibition of it from bewng implied by the proviso, though not inclu
ded in tho general prohibition, 1t this is a redundaney it is not
the only one. Conking victunls i bake houses nud Inus is openi
ally sllowed, and yet it is undestood to e included under the term
* works of necessity,” 2 Burr, 728, 6 Term. R. 449. And if
¢ worldly employment” is to be taken in its largest sense, it in-
cludes hunting, shooting aud sporting, and yet these are specially
forbidden.

These considerations seem to demand a limitation of the term
¢« worldly business,” and we are aided in making it by the act of
1705, where it is treated as ‘“work of their ordinary ca"ings.”.
So also it is explained in the statute 29 C. 2 ¢. 7. We think that
these terms were not intended to include such household or family
wrok as pertains directly to the proper duties, neccssitics and
comforts of the day ; and this work may be done by any member
of the family including demestics,

The most convincing proof that this is the true interpretation of !
the lnw, is that it has always been so understood. 1t has never |
been regarded as applying to the proper internal cconomy of the
family It does not except the ordinary employments of makiug
fires and beds, cleaning up chambers and fire-places, washing
dishes, feeding cattle and harnessing horses for going to church,
because these were never regarded as the worldly business of the
family, and therefore vot furbidden to the head of the family, or
to any of the domestics. It is probatle, however, that the most
of these occupations may have been regarded as works of necessity,
or as means of performing such works.

The uniform practice of the country in all timces, proves at least,
that such employmients are not furbi-dden Ly the law. It certainly
never was intended that the law should enter as a spy into evary
man'’s family, in order to inspect his domestic arrangements, and
ascertain whether he isimproaperly employing his domestic servants
there, or is himself doing work which strict rehigious principlo
would forbid. Law does not and cannot direct the division and
apportioument of labour among the members of the fumily. Our

law has always considered a man's house too sacred to be su jected
to such espionnge.  Law cannot descend to such tunctions, and
surely rehigon can neither requite nor petform them.

I'hese domestic employments being necessary tor every day, and
not worldly employments in the sense of the Inw, may be exercised
in the ordinary modes, aml with the ordinary freedom of the fam-
ily, without any violation of the law. Such i3 the act of which
this defendant wus convicted, and in so acting he was guiltless,

Guiltless before the civil law. By the Divine Law, us such
merely, we have no authority to judge him. This, in many, aud
not to say all of its clewents, consists of woral aud religions iden
that are much above our present acquisitions, and therefore we
annot enforce it.  Whereas law, civil law, in its truest charncters,
expresses the common sense, nud common morality of' the country,
and therefore is easily understood, obeyed and enforced.  We re-
cognize in thought, that lnw and faith, or Inw and religlon consist
of distinet classes of principles, and are enforeed by essentinlly
different means; yet it is as impossible to make a complete sepa-
ratioa of them, as to sepaiate reason from sentiment in actual
humanity. Law can never become entirely infidel; fov it is es-
sentially founded on the moral customs of man, and the very gen-
erating principle of these is most frequently religion. Our civil
law dous not condemn the defendant.

The conviction is reversed.

GENERAL CORRESPONDENCE.

Derry West, Nov. 24, 1859.
2 the Editors of the Law Journal,

GexTLEMEN, — The recent Bank failures in .he city of
Toronto—particularly the International Bank—have caused,
and will cause, I have no doubt, a large amount of litigation
in this part of the country ; and as your views on legal ques.
tivns in the Law Journal previously have been the means of
putting n stop to litigation, you would confer a favor on the
writer, and also on the public generally, by giving youropinion
on tho fulluwing vase, ticd in vue of vur Division Cuurts a few
days ago:

A sold B, on the 14th October last, ono load of wheat (forty-
two bushels and forty-seven puunds); price s. 1d. currency
per bushel. B had no money to pay, but gave his reeeipt.
On the 17th A delivered another load (forty-two bushels and
seven pounds), at 53, 1d. B was still without funds, but gave
a receipt.  On the 27th Octuber, A came to B for his money,
returned his receipts, and got paid for bis wheat in Interna-
tional Bank bills.

The case was argued on both sides. The judgment of the
court was a nonsuit, on the ground that A, with all due dili-
gence, ought to have gone and tendered said notes at the bank,
The reply was, that A was un his wiy to une of the back town-
ships, but returned the notes on the 29th to B, at his office,
where he reccived them. A. further argued that there was no
such bank on the 27th in Toronto, as said bunk was not opened
on that day, but clused the day previous. Query : Were the
International Bank notes good on the 27th October, 1859, or
were they not—or must the parties who bold said notes waijt
the expiration of sixty days Lelore they can collect them, if
eollectable at all?  Your vieswr on the biinking law will mach
oblige.

I remain, Gentlemen, very respeetfully,
Your obedient servant,
J. T,
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[Tt dues not follow from the fact that the International Bank | instructions for brief, 2s.Gd., briet 5s., counsel feo 30s., attend-
had ou the 27th October suspended payment, that on and after ! ing to move speedy execution 1s, 3d., feo 55., copy of bill and

that date there was no such bank.

, attending to serve 24, Gd., notice of taxation and attending

"o work a forfeituro of its charter, thero must bo o suspen- 2s. Gd.
sion extending to sixty days, consccutively or at intervals, | I will not pretend to say what was the object of the pleadings

-

within any twelve consceutive months. (20 Vie. ¢. 162, 5.27.) | and trial, leaving that to be inferred from the facts. It could
Tho International Bank, like other banks, was rot allowed to | however scarcely have heen with a view to giving defendants
issuo notes without apparently some security. Lhere is in the | time as the judgtaent might have heen signed on the specially
first place the property and assets of tho bank, and in tho next | endorsed writ and fi, fir. delayed. 1lad this been theonly case

place the liability of stockholders. (I0. s.3(.) Then bills and
notes issucd were required by law to bear u certain proportion
to paid-up capital, deposits in bank, specic and government
securities, (1. s. 20.) If the proportion wero exeeeded, then
there is the personal liability of tho directors. (I0.)

From these premises it appenrs to us that the notes of the
Taternational Bank were not, on the 27th October, t™nugh
much depreciated in value, perfect nullities.

This heing the case, if both the giver and receiver were
cqually ignorant of tho suspension, the receiver must, we
think, be the loser.~Ens. L. J.]

To tne Eprrors or T Law Jounrxar.

Gextreuex,—I wish to lay befors you some facts showing
how a Lawyer of this place makes money, and request your
opinion as to the propriety of the course pursued.

A. B.asattoraey for R,W. issued a writ in the County Court
against S. L. and G. L. specially endorsed for £25 on a noto.
After service he filed the following document in his own band
writing, (except the signature.)

“R. W. plaintiff, v. 8. L. and G. L. dofendants. S. L. one
of tho defendants above named appenrs in person.”

S. L.

T hereby agree and undertake with the plaintiff, that all
further and other papers and proceedings may be served and
put up in the office of the Clerk of this lonorable Court, in-
stead of personal service, and that the same shall have the
same Jegal effect as if the same should be served on me per-
sonally ; and that I will not put any further papers to be served
on me.” S. L.

Then a judgment by default against G. L. is filed; next a
declaration is filed and posted up in the Clerk’s office, with a
notice to plead in eight days, directed to S. L., a plea of non
fecit is then filed, posted up, and written by a clerk of Mr. A.B,,
the filing of which is paid for by him (Mr. A.B.), next a joinder
of issue is filed and posted up, then issue book, notice of trial
and assessment, notice to examine the defendant, S. L. parti-
culare, notice to admit, notice of taxation, copy of bill amount-
ing to LI2 18s. are also posted up in the Clerk’s office in
regular order. The record was made up and entered and the
case camo on for trial, (no counsel appearing for defendant,)
a witness was called and the signature of S. L. to the note duly
proved, a verdict taken and speedy execution ordered. It
would take too much space to give a copy of the Bill, buthere
are o few of the items, search for plen and paid 1s. 94, in-
structions for joinder of issue 25, 6d., subpeena and paid 4s. 9d.,
copy of, 1s. 3d., attending to serve 1s, 3d., paid witness 3s. 9d.,

I would not perhaps have troubled you, but it is only one
among many, nor is the practice confined to the County Court
but it has been carried on suceessfully in tho superior Courts,
search the Crown Office and judgo for yourselves.

I am not aware the practice is sanctioned in England nor
that it is practised in Canadn except by the gentleman alluded
to. Itisa sure way to make ashow of business at Court, and
that too not without profit, though it keeps other attorneys
fingers out of the pie and snvours rather of a monopoly.

Yours truly,

Belleville, November 25th, 1859.

Lex.

LIf S. L. Zneto the effect of the undertaking which he signed
at the time he signed it, there can be no hardship upon him
and none others under the circumstances have a right to com-
plain, If the object were time and the amount to be collected
not large, the time we fancy was dearly bought.

We do not see that A, B. was bound to send S. L. to another
attorney for his imaginary defence, if said S. I. preferred to
appear in person. By doing so ho saved the costs of his
attorney as between attorney and client.

Without any special reference to the case submitted, wo
would say that attorneys cannot be too careful in avoiding all
proceedings which savour of rapacity and extortion, A man
who ie guilty of such practices fails in his object, if it be the
making of money. 1iis best mode of making money is to
acquire public confidence,~Eps. L. J.]

Perrh, 1st December, 1859,
To the Edilors of the Law Journal,

GexTLEMEN,—I submit a question for your consideration,
trusting that you may be pleased to give your opinion.

Does an execution from a Division Court, bind the goods in
defendant’s hands, from the time of its delivery to the Bailiff,
or only from the time of an actual seizure under it—as some
suppose.

Chief Justice Robinson, delivering the jadgment of the Court
in Culloden v. McDowell, No 7, vol. 17 of U. C, Q. B. R. 359,
says, it could not bind the property before it came to the
Bailiff’s hands, if indeed it could before an actual seizure
was made under it, for it is not to be assumed that an execu-
tion from an Inferior Court, binds from the time of its delivery
to the Bailifi”

"I'his has been construcd by some, as amounting to a decision
that an cxecution from a Division Court, does not bind the
goods until an actual eeizure. The 14th clause of 20 Vic., cap.
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67, enncts, ** Where a writ ngainst the gouds of a party, has
been issued from cither of the said Courts, (Superior Courts)

or from any County Court, and a warrant of execution against.

. LY !
tho goods of the smne party, has issued from o Division Court, q\
the right to the goods seized, shall he determined by the pri-

ority of the time of the delivery of the writ to the Sherift’ to
be executed, or of the warrant to the Bailiff of thoe Division
Court to be exceuted.”

Now assuming for the sake of argument, that the delivery |
to the Bailift, does not bind the goods without an actual sei- |

zure, and (hat an exceution issues from a Division Court, and
is delivered to the Bailiff ; in a week or so after, a fi. fa. issues
at the suit of another plaintiff, and is delivered to the Sherift.
The defendant then sells his goods, the Sherifl' seizes the goods
in the hands of defendant’s vendee; now the Bailiff of the
Division Court steps forward, and by the statute, takes the
goods from Sheriff, as Wiy execution has priority over the She-
riff’s fi. fu. The executior from the Division Court, there-
fore, horrows strength fror  ~f. fit. in the Sheriff’s hands,
which does appear to me, very unreasonable. To hold that
the execution from the Divisicn Court, binds the goods from the
time of its delivery to the Bailiff to be exccuted, secms more
in harmony with the L4th clause of 20 Vie,, cap. 57, than to
hold otherwise.

As this questicn ig one important to Bailiffs and suitors in
Division Courts, and as you have hitherto shewn a willingness
to assist them with your opinions, I have stated my question
at moro length than I otherwise should.

I am, yours truly,

.

[Werefer our correspondent to our editorial columns, where
he will find the question discussed, and will see thiut wo colu-
cide with the opiuniun he expresses on the subject. We feel
obliged for his communication, which comes opportunely to
support our view of the matter, and is evidently intended to
bring an important question under discussion, for the benefit
of a lurge portion of our readers, rather than for tle writer’s
own satisfuction—a motive which we should wish to find
actuating a greater number of our readers.—-Eps. L. J.]

—

—— —

MONTHLY REPERTdRY.

CHANCERY.
V.C. K. Ruovss v. Kives.
Settlement—Construction—Personal representatives.

J. settles certain policies of insurance on his own life, on bis
wife and childven, and provides that in default of children, and
the death of the wife, the fund shall bo in trust for such persons
a3 chall be his next of Kin at his wife’s death, and who would be
his per-onal representatives in case he died intestate and unmar-
vied, and be distributable accordingly under the statutes for the
distribution of intestate cffects; but in case his said wife should
die in his lifetime whether leaving children or not, the whole fund
to be in trust for J. his executors, administrators and assigns ab-
solutely. J. becomes bankrupt and dies leaving his wife but no
children, surviving. On the question whether the words < per-
sonul representatives” referred to the executors and administrators
of J. in their vepresentative character.

llelhs, that the next of kin of J. at the death of the wife were
entitled.

May 26.

REVIEW.

A Treatise ox Mamitiie Law, inclading tho Lawo of Ship-
ping; thy Law of Marine Insurance, and tho Law and
Lractice of Admivally ; by Theophilus Parsons, LL.D., Dane
Professor of Law in Ilarvard University. Boston: Little,
Brown & Co.

The above waork, in two volumes, just issued from the press
by the eminent Amertean Law Publishers, Little, Brown &Co,,
will be fuund a most valuable additivn to the library of every

ractising Lawyer both in the United States and Canada,

It is the result of eight years’lahoron the part of its author,
and judging alone from the immense number of cases and
authorities cited, examined and comwmented on, throughont
the work, it would appear as if all the learning on the subjects
treated of muast have been exhausted.

‘Tho writer who brings together and interweaves n number
of subjects arising properly from a single stem, and thereby
greatly facilitates investignation, confers no slight favoer on the
professional man, whose time is money. This Mr, Parsons
has done in treating of the Seience of Maritime Law.

In a country abounding as this does in navigable waters—
mighty rivers and inland seas—a knowledge of the Law of
Shipping is neceasary to the practitioner ; aud the publishers
of the above work (whose name alone is a guarantee, not only
for its being mechanically well got up, but indeed for its
merits) are not over-estimating its value when they *offer it
to the profession in the bLebel that it will supply an actual
and an important want.”  The following heads or divisions
of the subjeets treated of, althongh not including the whole,
will show the comprehensiveness of the work :

Book I—1. On the History and Origin of the Law of Ship-
ping. 2. Of the Registry and Navigation Laws. 3. Of the
transfer of a Ship by sule. 4. Of part owners. 5. Of the
liability of owners generally, 6. OF hypothecation by But-
tomry. 7. Of the use of the ship by the owner. 8. Of
Charter party. 9. On general average. 10. Of stoppage in
transitu. 11, Of tho duties and powers of the Muster,
12. Of the Seamen. 13. Of Piluots. 14. Of nautical men
wnd thelr Nens.

Book I1L—1. What Insurance is, and how it is effected. 2,
Of the interest of the insured. 3. Of Warrantics. 4. Of repre-
sentation and of concealment. 5. Of the premium. 6. Of

the description of the property insured. 7. Of the risks which
are covered by the policy. 8. Of deviation. 9. Of the ter-
mination of the voyage and of the risk. 10, Of total loss and
abandonment, 11 OF general uverage. 12. Of partinl loss,
13. Of the adjustment.” 14, OF Agents. 15, Of the rights
of action and of evidence, &e. &e. &e.

Tue Law or Torts or Private Wroxes, by Francis Iilliavd,
author of L'he Law of M ortgages, The Law of Vendors and
Purchasers, &e. Liule, Brown & Co., Buston.

This is a new and original work m 2 vols., just issued by
the same eminent publishers.  We have not yet been able to
read it. It will be noticed in our next.

Tne Law Macazie axp Law Review.—London : Dutte:-
worths, 7 Fleet Street.

We have received the November number of this quarterly,
so well known to fawyers, the subseription price to which is
only five shillings sterling per number. The articles in it are
always not only the most interesting, but generally tho Lest
written in any legal publication in England.  We bave never
yet, that we remember, seen an article in the Law Mugazine
that was not only readable but highly instructive. At present
we can do no more than refer to the articles in the number
before us,  They are:—1. Baron Bramwell, the Press and the
Bar. 2. A late trial for murder in Germany. 3. Reform in

Chureh Discipline. 4. Laws affecting Slavery. 5. Lord
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Brougham’s annual letter to the Barl of Radnor. 6. Consti-
tational relations between Great Britain and her Colunies. 7.
‘The Reformation of Adults. 8, Modern Legislation. 9. Rail-
way Accidents and their Prevention. 10. 'he Libraries of the
Inusof Court. 1l. Last Session, 12, Smethurst’s ‘Prial, 13,
Judicial Statistics. 14, Conveyancing in South Australia.
15. The late W. J. Broderip.

Goney’s Lapy’s Boox.—Philadelphia.

We have received from the publishers the December and
January numbers of this well established and most inviting
niaeazine.

The number for December, as usual, contains many embel-
lishments, the most prominent of which are ** The Departure,”
*“'The Return,” “A Fashionable Party,” and ““An ornamental
plate of fruits, for working.”’

The number for Jananry alse contains many beautiful em-
bellishments; among these ‘we may mention “ The Light of
Home,” a highly illuminated title page containing five diffe-
rent pictures emblematical of the seasons and home, a superb
colored Fashion Plate, ** ‘The first fall of Snow,” Se.

Both these numbers abound with matter of very great im-
portance to ladies, who will gladly avail themselves of the many
useful hints for the present season of festivity.

We cannot too highly recommend the Lady’s Book to the
wives and daughters of our patrons. Now is the time to
subscribe.

The following are the terms:  One copy one year, $3; two
copies, S5 ; three copies, $6.

Tne Atisntic Moxtury.—Boston: Ticknor & Fields.
This magazine has in a short time done wonders. No more

than twenty-six numbers have been issued, and yet the Atlantic
Monthly stands high in the world of literature. It is noted
for the vriginality of its articles as well as muci general ability.
It is a manthly, and the following are the contents for De.
cember, just received: The Experience of Samuel Absalom,
Filibuster—The Minister’s Woving—The Northern Lights and
the Stars—"Thomas Pamne in England and in France—2Blkanale
Brewster's Tewptation—Magdalena—Strange Countries for to
sece—Beauty at Billiards—Italy, 1859—~The Aurora Borealis
—The Professor at the Breakfast Table.
Terins: $3 per annum.

Tue Enisporcn—TnEe Loxpox QuarTERLY—TuE WESTMINSTER
—1'us Norti Bririsy, for October.—Leonard, Scott & Co,,
New York.

We have often spoken as to the reprints of the Standard
English Reviews by the enterprising firm of Leonard, Scott
& Co. Their cfforts to supply these Reviews, including Black-
wood, at the smallest possible price, deserve every support.
Their reprints ave in all respeets equal to the originaly, and
are to be had at much less cost. While the English copies
cast S31 per annum, the American Reprints of Leonard, Scott
& Co,, are only 510. And the latter, with more liberality than
most American publishers, pay no less than §3000 per annum
to the proprictors of the Eaglish Reviews for the right to re-
print—a right not legally but morally binding. Every encou-
ragement therefore ought to be given to a firm which not only

furnishes abundant value for money received, but is more
honorable in dealing with our English firms than many of its,
compeers in the Uuited States. i

No man of intelligence who desires to maintain any statu.s
in the world of learning can be without the English Reviews
and Blackwood. 1le has before him the doctrines of the
Whigs in “the Edinburgh,” the creature of such men as
Jeffrey, Brougham and Syduey Smitl. Ie has its great oppo-
nent in *‘the London Quarterly,” the creature of Southey,

Scott, Lockhart, &c. Ile has the representative-of ¢ Liberal”?

principles in ¢ the Westmninster,” opposed to Church and State
and in favor of froe trade and freedom of thought, Ile haa
the ¥ree Church organ in ‘‘the North British,” the wmost
original hut most erratic of all four; and, last, he has « Oid
Maga,” the old Tory magazine—ever consistent, ever the same.
It is refreshing to turn from the narrow-minded, spiteful
bickerings of country newspapers, to read on the same topies
in these great.productions, real argument, conducted by men
of enlarged views and liberal education, and all for little more
thau the annual subseription to two local newspapers :—

" TERNS. Ter ann.
For any one of the four Reviews. . 83 00
For any two of the four Reviews.. 5 00
For any three of the four Reviews . 700
For all four of the Reviews v.iveeee weee . 800
For Blackwood’s Magazine..... . 300
For Blackwood and three Review . 900

For Blackwood and the four Reviews...occeeereeesecrenars 10 00
Layments to be made in all cuses in advance.

Tue EcrLecric Macazine. New York: W, II. Bidwell.

We have to thank the publisher for the December and
January numbers of this Magazine, together with the two
admirable premium plates, ““ Filial Affection” and * Returned
from Market.”

The Eclectic is 2 monthly. Each number contains 144 largo
octavo pages, The twelve numbers in the year comprise three
velumes of 630 pages each. ‘The selections are made from the
best magazines in the world, and each number has one or more
beautiful portraits by Sartain, whom we consider the first
artist of the day.

The January number contains two admirable prints,—the
one, the Empress Eugenie and the Ladies of the Court; the
other, the Royal Family of England.

These embellishments are a most attractive feature. They
are at all times real works of art, exhibiting in cvery line the
workmanship of unusual skill.

Thuse who do not subscribe to one or more of the leading
Magazines, can procure the best articles of each by subscribing
to the Eclcctic, the price of which is only $5 per annum.

Any person sending o now subscriber, either his own name
or that of any other, with the subscription money for one year
in advance, 18 cntitled to receive by mail, prepaid, either of
the above mentioned prints—either one of which, wo thiuk, is
of itself well worth one year’s subscription.

APPOINTMENTS TO OFFICE, &c.

COROXNERS.
WILLTAM SCHOLEFILLD, Ecquire. M.D., to be Associate Cornner for the United
Cuunties of York acd Lecl.—(Uazetted 12th Novewnber, 1859.)
NOTARIES ryBLIC.

CITARLES FULLER GILDERSLEEVE, of Ringston, Frquire, Rarristerat-Law,
to be a Notary 'ublic in Upper Canada—(Gazctted 12th November, 1829,

WILLIAM VALENTINE DETLOR, of Napance, Bequire, to Lo 2 Notary Public
iu Upper Canada.—(Uazctted 12th November, 1859,

FRAVERICK SCHOLEFTELD, Frquire. of the city of Ottaws, Attorney, to bo &
Totary Public—~(Gazetted 19th Novemler, 1854.)

STILLTAM PYPER. of Toronto. Esquire, to be a Notaty Pullic in Upper Canads.
{*Jazetted 26th November, 1559.)

TO CORRESPONDENTS.

Mezezing of CLERKS AT BaRRIE,—Under * Division Courts.”

JTo Les; Do=Unider “ General Correspondence.”

P Dexy.—Too lato for this number; but we may say. in reply, that an order-
incouncil has been passed for the supply of coplesof the Division Court Act to tho
Judges, Clerks and Bailits of tho Cousts.



