e N

T,

Ff{l’!‘,a’ﬁgiﬂ?ﬁ:ﬁﬁiﬁ?;i YT AT

kS
A
8
@
£
e
£

s A e e e T 0 S e T

Canada Law JFournal.

THE INTENT IN LIBEL,

1, Intent of the publication in libel—Its threefold distinction.
2. When a question for the jury in civil cases,
8. The maxim that every one intends the natural consequences of his
act—Mens res.
4. Distinction between intention and motive,
5. Motive and intention discussed.
8. “Malice” and *malicious”™ ag applied to libel.
7. The term “malicioualy”: (Per Rusgell, C.].).
8. Objections to the term “malicious.”
8, The law as settled,
10, Legal relations of malice and privilege,
11. The rule of law and its exception:.
12. Non-user of “malice” and “malicious” in libel sectiona of the Code.
13. General rule applicable to indictable offences.
14, Intent inferred from the nature of the publication.
15, What is meant by the charge of malice—The legal presumption and its
effect,
18, The presumption against newspaper proprietors and how it may be
met,

1.-Intent of the publication in libel—Its threefoid distinction,

One of the ‘principal distinctions between civil and criminal
liability for libel consists in the intention of the publication.

Thig intention, in reference to both kinds of liability, is
said to be capable of a threehold distinction. The publisher may
(1) be actuated by & malignant intention to effect the particular
mischief to which the means which he uses tend; or, (2) his object
may be benevolent and landable; or, (3) he may be indifferent as
to consequences, and act purely from some collateral motive.
Dut mere intention in the abstract, and without reference to
cireumstances which supply a justification recognized by the
law, cannot supply a test of exemption from eriminal, any more
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than from civil, liability. A man must, in respeet of criminal
as well as remedial consequences, be presumed to contemplate
and intend the natural consequences of his own aet. If, there-
fore, the act be caleulated to produce evil consequences, he
must be taken to have intended them.

R. When a question for the jury in civil cases.

In civil proceedings the question of intention should not be
submitted to the jury, unless it appear that the publication was
made on a justifiable occasion. And where it was left to the
jury to say whether the defendant intended te inform the plain-
tiff, it was held that the direction was wrong, for the reason
that if the tendency of the publication was injurious to the
plaintiff, the defendant must be taken to have intended the con-
sequences of his own act: Haire v. Wilson (1829) 9 B. & C.
643,

3. The maxim that every one intends the natural conseque.-.g of his act
—Mens rea.

This ecommon maxim, that a man must be held to intend
the natural consequences of his act, sometimes stated as if it
were a positive rule of law, is not really a rule of law further
or otherwise than as it is a rule of common sense. The ouly pos-
sible way of discovering a man’s intention’is by looking at what
he actually did, and by considering what must have appeared
to him at the time the natural consequences of hiz conduct: 2
Steph. Hist, C.L. 111.

The wilful doing of any prohibited act, tending to publie
injury, is, in the absence of any lawful excuse, in itself eriminal,
legal malice being in all such casi. a mere formal inference of
law. It seems also to be clear in principle, that mere innocency
of intention, so long as the act is voluntary and designed, in
the ahsence of circumstances which amount to a legal excuse,
cannot exempt the party even from criminal liability. As
mens rea, or a guilty mind, is, with few exceptions, an essential
element in constituting a breach of the criminal law, a statute,
however comprehensive and urqualified it be in its language,
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is usually understood as silently requiring that this element
should be imported into it, unless a contrary intention be ex-
pressed or implied (Maxwell, Interp. of Stat. 4th ed. 136). Al-
though mens rea is essential to crime (Reg. v. Tolson (1889)
23 Q.B.D. 168; The Commonwealth v. Presly (1859) 14 Mass.
(Gray) 56), it may exist without any intention to do the erim-
inal act which was done. ‘‘Take the case of libel, published
when the publisher thought the occasion privileged, or that he
had a defence under Lord Campbell’s Act, but was wrong; he
could not be entitled to be acquitted because there was no mens
rea. Why? Because the act of publishing written defamation
is wrong where there is no lawful cause.”” (Reg. v. Prince (1875)
L.R. 2 C.C.R. 154, per Bramwell, B.). Mens rea may be excluded
oy ignorance of fact (Anonymous (1745-63) Foster’s Crown
Law, 265), although such ignorance does not excuse if it be
careless and unreasonable (Reg. v. Jones (1874) 12 Cox 628);
but mens rea is not excluded by ignorance of law (Rex v.
Bailey (1799) R. & R. 1). Ignorance of -the law excuses no
man ; not that all men know the law, but because it is an excuse
every man will make, and no man can tell how to confute him.
(Selden.) All that is meant by the rule is, that no one is to be
permitted to set up to an indictment, for an act on its face
wrongful, the defence that he did not know that the act was
wrongful: 4 Cr. L. Mag. 11.

4. Distinction between intention and motive,

Intention and motive are often confounded, but they are
clearly distinguishable. ‘‘Intent’’ and ‘‘intention’’ have been
defined as a design, a resolve, or purpose (Abbot’s Law Diet.) ;
and it has been declared that the phrases ‘‘with an intent’’ and
““for a purpose’’ are almost absolutely identical in meaning:
ERobertson v. Liddell (1808) 9 East, 487; Commonwealth v. Ray-
mond (1867) 97 Mass. 567.

Mr. Justice Stephen describes intention as the result of de-
liberation upon motives. It is, he says, the object aimed at by
the action eaused or accompanied by the act of volition. Though
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this appears to be the accurate and proper meaning of the word,
it is frequently used and understood as being synonymous with
motive. It is very common to say that a man’s intentions were
good when it is meant that his motives were good, and to argue
that his intention was not what it really was, because the motive
which led him to act as he did was the prevailing feeling in his
mind, at the time when he acted, rather than the desire to pro-
duce the particular result which his conduct was intended to
produce. A puts a loaded pistol to B's temple and shoots B
through the head deliberately, knowing that the pistol is loaded,
and that the wound must certainly be mortal. It is obvious
that, in every such care, the intention of A must be to kill B.
On the other hand, the act in itself throws no light whatever
on A’s motives for killing B. They may have been infinitely
various. They may have varied from day to day. They may
have been mixed in all imaginable degrees, The motive may
have been a desire for revenge, or a desire for plunder, or a
wish on A’s part to defend himself against an attack by B, or
a desire to kill an enemy in battle, or to put a man already
mortally wounded out of his agony. In all these cases the in-
tention is the same, but the motives are different, and in all the
intention may remain unchanged from first to last, whilst the
motives may vary from moment to moment: 2 Steph. Hist,
C.L. 110-11.

5. Motive and intention discussed.

Motive, therefore, is a very different thing from intention.
It has been defined as an inducement, or that which leads or
tempts the mind to indulge the eriminal act: People v. Ben-
nett (1872) App. Cas. 49 N.Y,, 137, 148, Thus, if A intending
to rob B, assaults kim in order to accomplishk the robbery, and
B resists with such force that A is compelled to slay him in
order to effect his purpose, here A’s intention is to kill B, but
his motive in so doing is to enable him to commit the robbery.
A has in fact two intents—one to rob and another to kill, but
only one motive, and that is to rob B. It was often argued that
a prisoner ought to be acquitted of wounding a policeman with

 wieat i st

ey

koo

AT ISP g i < o




THE INTENT IN LIBEL. 213

inten', to do him grievous bodily harm, because his intention
was 1ot to hurt the policeman, but only to escape *om his pur-
suit; but, if the difference between motive and i ‘ention were
properly understood, it would be seen that the wish to resist
lawful apprehension was the motive, and the wounding of the
poli&eman the intention. . . . It would be a mistake to suppose
that, in order that any act may amount to a crime, the offender
must intend to commit the erime to which his act amounts, but he
must in all cases intend to do the act which constitutes the
crime. There are cases in which & person may commit & murder
without intending to commit a murder, but there is no case in
which he can commit murder without intending to do the act
which makes him a murderer. If a robber fire a pistol at the
person robbed, intending only to wound him, and actually kills
him, he is guilty of murder, though he had no intention to com-
mit murder, but he cannot be guilty unless he intended to fire
the pistol. (Ibid.) So, too, the concurrence of indifferent or
good motives will not be a defence to an indictment for an in-
tentional violation of the law. It is no defence to an indictment
for larceny that the defendant intended to give the money to
the poor; nor {v an indictment for arson that the object was to
remove & building that was a nuisance. Whatever a man’s
motives may have been, he is subjeet to indietment if he intended
to commit an act made indictable by law, and then committed
that aet: 4 Cr. L. Mag. 7.

8. “Malice” and *malicious” as applied to libel,

In reference to libel the intention of the defendant has been
usually expressed by the use of the word ‘‘malicions.”’ Libel
is a malicious defamation of any person: 2 Bl Com. by B. &
H. 173; 1 Hawk. P.C, 193.

There is little doubt that malice here originally meant a de-
sign to injure, which is still the meaning, in civil actions, of the
statutory phrase ‘‘actual malice.”” But in the enormously in-
creased opportunities for publication of modern times, it be-
came obviously necessary that communications should sometimes
be indictable, which were made bona fide, in the belief that it
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was & duty to make them, and with no desire to injure at all:
Markby's Elements of Law, s 227, p. 111.

The indictment being necessarily for malicious defamation,
the malice was .presumed, unless—not the design to injure waa

disproved but—somethiug else was proved, ie, just cause for ]
the publication. This presumption of malice being evidettly 3
often contrary to fact, the doing the act without just cause has it-

self been called malice in law, and we come at last to the general
definition in Bromage v. Prosser, (1825) 4 B, & C. 255, (See
also, 10 B, & C. 272) ‘“‘malice, in its legal sense, denotes a wrong-
ful act, done intentionally without just cause or excuse’’ (Clark
rn Criminal Liability, 92-3). The word ‘‘malicious’”’ now
means no more than the intentional publication of defamatory
matter, not exeused on certain definite grounds, as, e.g, by the
truth of the matter published, or by an honest belief in its truth,
or on the ground of privilege, ete.: Steph. Dig. C.L. 200 et
8eq.

7. The term “maliciously”: (Per Russell, C.J.).

Commenting on the use of the word ‘‘maliciously’’ in the
phrase ‘‘rmaliciously publishes a defamatory libel,’”’ in 5. 5 of
the English Libel Act, 1843 (Lord Campbell’s Act, 6-7 Viet.
¢. 96), Russell, CJ., says:—''The word ‘maliciously’ was in.
troduced into the section in order to prevent the section working
great injustice, Any one who publishes defamatory matter of
another, tending to damage his reputation or expose him to con-
tempt and ridicule, is guilty of publishing a defamatory libel;
and the word ‘‘maliciously’’ was introduced in order to shew
that, though the accused might be prima facie guilty of publish-
ing a defamatory libel, yet if he could rebut the presumption
of maslice attached to such publication he would meet the charge.
For example, upon the production of the alleged libel, it is for
the judge to determine whether it is capable of being regarded
as a libel by the jury; his function is then ended, and if the
jury determine it to be a libel, then, in the absence of evidence
of the motive of publication, the law attaches to the fact of pub-
lication the inference that the publication was malicious, B * the
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accused may be able to shew that, though the matter is defama-
tory, it was published on a privileged occasion, or he may be able
to avail himself of th statutory defence that the matter complain-
ed of was true, and that its publication was for the public benefit;
and those classes of cases were meant to be excluded from the
purview of the sect-n by the use of the word ‘‘maliciously:"’
Reg. v. Munslow L.R. (1895) 1 Q.B. 758

8. Objections to the term “malicious,”

But, as is sometimes pointed out by the commentators, the
word ‘‘malicious,’’ although now well understood in law, is not
apt for the purpose, because in its natural meaning it refers
to the motives, and not to the intentions, of » man’s conduet.
There is undoubtedly the vague feeling, both in text writers,
Judges and juries, that malice, except when qualified by some
term shewing that it does not mean malice, always signifies
either spite against a definite individual, or the general desire
to do injury to some one, which Austin styles malevolence.
(Austin’s Lectures 12 and 20.) This is the natural, ie., the
ordinary use of the word; and the legal use of a conunon word
ih a non-natural sense is, to say the least of it, undesirable,
{Clarke on Criminal Liability, 94.) To make motive the test
of criminality tends to harmonize law with popular feel.
ing, but it is none the less objectionable. The mischief of the

¢ act depends upon the intention, not upon the motives, which are
mixed and vary and cannot be precisely determined; while the
effect of the legal fietion of dividing malice into malice in law
and malice in fact is to impute bad motives where intentional
misconduet, not prompted by bad motives, is proved.

9. The law as settled.

The law as it stands, on this point, has been settled by a
sort of circuitous process. Malice in fact is personal spite,
which, aceording to some jurists, is its original and proper mean-
ing. (See Ausiin’s Lectures 12, p. 355, and 20, p. 446.) Malice
in law, as already stated, is a wrongful aet done intentionally
without just cause or excuse. (Bromage v. Prosser, supra.)




216 . CANADA LAW JOURNAL.

From the nature of the case the publication of a libel must be
intentional; and as it has been held that to publish matter de-
faming another is, generally speaking, a wrongful act, the re-
sult is, that every such publication is a arime, impliedly mali-
cious, unless there is some *‘just cause or excuse’’ for it.

10. Legal relations of malice and privilege.

What constitutes *‘just cause or excuse’’ has been decided
in a multitude of cases, in which defamatory matter that was
deemed lawful to publish was described as a ‘‘privileged com.
muneiation.”’ This *‘privilege’’ has been regarded as rebutting
the inference of malice arising from the fact of publication.
It way be an absolute privilege, which will justify the publica.
tion, whatever may be the state of mind of the publisher. Or,
it may be a gualified privilege, which will justify the publica-
tion only under particular circumstances, e.g., when the pub-
lisher in good faith believes the defamatory matter to be true,
when the defamatory matter actually is true, and its publication
is for the public benefit, ete. ‘‘The law thus falls,”’ as Mr. Jus-
tice Stephen remarks, ‘‘into the singular condition of a see-saw
between two legal fictions, implied malice on the one hand, and
privilege, absolute or qualified, on tha other.”” And he gives
the following instance of the intricaey to which this leads. A
writes of B to C, ‘‘B iz a thief.”’ Here the law implies malice from
the words used. It appears that B was a servant, who had beeng
employed by A, and was trying to get into C’s employment, and
that A’s letter was in answer to an enquiry from C. Here the
occasion of publication raises a qualified nrivilege in A, viz., the
privilege of saying to C that B is a thief, qualiied by the condi-
tion that A really thinks that he is one, and the qualified privi-
lege rebuts the implied malice presumed from the fact of pub-
lishing the defamatory matter. B, however, proves not only that
he was not a thief, but that A must have known it when he said
that he was. This raises a presumption of express malice, or
malice in fact in A, and proof of the existence of express malice
overturns the presumption against implied malice raised by the
proof of the qualified privilege.
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11, The rule of law and ita exceptions.

The application of these distinetions in malice and privilege
to libel is simply a roundabout way of saying, that, as a gen-
eral rule, it is a crime to publish defamatory matter, but that
there are certain exceptions which do not make it a crime. These
are: (1) When the defamatory matter is true, and its publica-
tion, es to time and manner, is for the public benefit; (2) when
the defamatory matter is false; but (a) the libeller in good
faith believes it to be true, and publishes it for certain specified
reasons; or, (4) although knowing it to be false, he publishes it
in a particular character.

The learned author remarks that by working out this rule,
and by simply declaring that the publication of a libel is always
malicions, unless it falls within any of the exceptions, ‘‘the
intricate fletions about malice in law and in fact, and absolute
and qualified privilege, may be dispensed with. They are merely
the s.affolding behind which the house was built, and now that
the house is convenient and proximately complete, the scaffold
may be taken down:’’ Steph. Dig. Note 10, pp. 383-5.

12. Non-user of “malice” and “malicious” in libel sections of the Code.

The libel sectionz of the Code, it will be noticed, are in ae-
cord with these views. The authors of the English Draft Code,
1879-80, upon which our own Code is largely based, state in

wtheir report that they have avoided the use of the word ‘‘malice”’
throvghout the Draft, because there is a considerable difference
between its popular and its legal meaning. For example, the
expression ‘‘malice aforethought,’’ in reference to murder, has
received judicial interpretation which makes its use positively
misleading. And, for the same reasons, they have so defined the
criminal law of libel as to dispense with the use of the word
“‘maliciously.’’ So also the term ‘‘malicious’’ is nowhere ap- °
plied by the codifiers of the law of Canada to libel as a crime.
The actual intention, or other culpable frame of mind, is set
forth under its proper and intelligible name, In the definition
of defamatory libel the specisl design of the defamatory matter
~‘‘designed to insult;”’ or, where that is not necéssary, the
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nature of the matter published—*‘likely to injure the reputa-
tion’'—is clearly expressed. (s. 285.) 'The use of the word
“‘likely’’ in the definition, instead of the word ‘‘caleulated,’’
which appears in the definition in the English Draft Code,
seems to be more accurate and precise, as expressing the judicial
idea of ‘‘tending to injure’ which runs through the leading
cages on the subject.

13. General rule applicable to indictable offences,

So long as an act rests in bare intention it is not punishable;
but immediately an act is done, the law judges not only of the
act done, but of the intent with which it is done; and if aceom-
panied with an unlawful and malicious intent, though the act
itself would otherw.se have been innocent, the intent being
criminal, the act becomes criminal and punishable: Per Lord
Mansfield, C.J., in R, v. Scofield (1784) Cald. 397; R. v. Hig-
gins (1801) 2 East, 5; B. v. Mulcahy (1868) L.R. 8 H. of L.
3117.

This is the general rule as to all indictable offences. The
intention, however, is not eapable of positive proof; it can only
be implied from overt acts; and every man is supposed to in-
tend the necessary and reasonable consequences of his own acts:
R. v. Dizon (1814) 3 M. & Sel. 15; R, v. Farrington (1811)
Russ. & Ry. 207.

When it cannot be implied from the facts and circumstanceg
which, together with the intent, constitute the offence, other
acts of the defendant, from which it can be implied to the satis-
faction of the jury, must be proved at the trial. See B. v.
Philipps (1805) 6 East, 463.

14, Intent inferred from thé nature of the publication,

The criminal intention of the defendant in a prosecution for
libel will be matter of inference from the nature of the publica-
tion. In order to constitute a libel, the mind must be in fault,
and shew a malicious intention to defame; for, if published
inadvertently, it will not be a libel; but whera a libellous publi-
cation appears, unexplained by any evidence, the jury should
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Jjudge from the overt act; and, where the publication contains a
charge slanderous in its nature, should from thence infer that
the intention was malicious, Per Lord Kenyon, C.J., in E. v.
Abingdon (1794) 1 Esp. 228. See also R. v. Topham (1791)
4 T.R.-127, and K. v. Woodfall (1770) 5 Burr. 2667.

Previous and subsequent publications by the defendant of
the same defamatory matter, or matter to the same effect, are
also indicative of & criminal intent. In the case of an action
for a libel contained in a newspaper, subsequent publications
by the defendent, in the same newspaper, were tendered in evi-
dence to shew quo animo the defendant published the paragraph
in question. Lord Ellenborough said that no doubt they would
be admissible in case of an indictment; and so they would here
shew the intention of the party, if it were at all equivocal; but
if they be not admitted for that purpose, they certainly are not
admissible for the purpose of enhancing the damages: Stuart
v. Lowell (1817) 2 Stark, R. 93.

Upon the same principle, on an indictment for sending a
threatening letter, prior and subsequent letters from the accused
to the party threatened may be given in evidence, as explanatory
of the meaning and intent of the particular letter upon which
the indictment is framed (K. v. Robinson (1796) 2 Leach 749).
If the intent cannot be inferred from the letter itself: R, v.
Boucher (1831) 4 C. & P. 562,

Where a person was charged with publishing a libel against
magistrates, with intent to defame those magistrates, and also
with intent to bring the administration of justice into contempt,
it was held that proof of his having published it with either of
these intentions would support the indictment: E. v. Evans
(1821) 3 Stark. R. 35.

15. What is meant by the charge of malice—The legal presumption and its
effect.

It is a general rule that an act unlawful in itself, and in-
jurious to another, is considered both in law and rcason to |2
done malo animo towards the person injured; and this is all
that is meant by a charge of malice in a complaint for libel,
which is introduced rather to exclude the supposition that the
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publication may have been made on some innocent occasion than
for any other purpose: Per Tenterden, C.J., in Duncan v.
Thwaites (1824) 3 B. & C. 584-5.

The intention may be collected from the libel, unless the
mode of publication, or other circumstances, explain it; and
the publisher must be presumed to intend what the publication is
likkely to produce; so that if it is likely to excite sedition, he must
be presumed to have intended that it should have that effect:
R. v. Burdett (1820) 4 B. & A. 95; per Littledale, J,, in E. v
Lovett (1833) 9 C. & P. 462,

The mere publication of matter, which on the face of it is
libellous, is presumptive evidence of the malice which is neces-
sary to constitute a crime, and, therefore, the proof of innocence
of intention lies on the defendant. And so it has been held,
that the publisher of slanderous matter, which is caleulated to
defame another, must be presumed to have intended to do that
which its publication is calculated to bring about, unless he can
shew to the contrary; and it is for him so to shew. (R.v. Harvey
(1823) 2 B. & C. 257, 266.) But if the printed or written mat-
ter is prima facie innocent, malice may be proved from special
circumstances which may bhe laid before the jury: R. v. Yates
(1872) 12 Cox’s C.C. 233,

18, The presumption against newspaper proprietors and how it may be
met, ’

Under the Code every proprietor of any newspaper is pre-
sumed tn be criminally responsible for defamatory matter pub-
lished therein (s, 297 sub-s, (1)), and so is presumed to have pub-
lished it with a criminal intention. This presumption extends
to the acts of his servant in the publication of a libel, the pro-
prietor of a newspaper, or other principal, being answerable
criminally as well as civilly for such acts. The publication by
the servant is presumed to be with the assent of the master, and
so to have been equivalent to publication by him: Bae. Abr.
Libel (B. 2); R. v. Almon (1770) 5 Burr, 2686; 20 How. St.
Tr. 38, 803, 842; R. v. Cuthell (1799) 27 How. St. Tr. 641; E. v.
Lovett (1839) 9 C. & P. 462,
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In the Almon cage, in which this law is laid down, the defen-
dant, a bookseller, was convicted of publishizg a Libel, on proof
of the sale of the book containing the libel by & servant of the
defendant in his shop. It was said by the Court, that this was
prima facie evidence sufficient to ground a verdiet upon; that if
the defendant had had a sufficient excuse, he might have shewn
and proved it; and that any eircumstances of exculpation or ex-
tenuation ought t) have been established by the defendant.
It would, it is said, be exceedingly dangerous to hold otherwise;
for then an irresponsible person might be put forward, and the
person really producing the publication, and without whom it
could not be published, might remain behind and escape alto-
gether: Per Tenterden, C.J., in B. v. Guich (1829) Moo. & M.
433. And in England prior to Lord Campbell’s Act 6-7 Vict.
¢e. 96, 8. 7 (Imp)), and, in this country, prior to the enactment
founded on Lord Campbell’s Act, (13-14 Viet. ¢. 60, 8. 8, re-
preduced in C.8.U.C. 1859, c¢. 108, s. 13), this was the law, al-
though it was proved that the proprietor, or other principal,
wag not privy to the libellous publication. The proprietor of
the London Times retired to live in the country, leaving the en-
tire management of the paper to his son, with whom he never
interfered; yet he was held eriminally liable for a libel which
appeared in the paper in his absence and without his knowledge.

And though now, since Liord Campbell’s Act, the proprietor,
in such s case, would probably be acquitted in any eriminal pro-
ceeding, he would certainly be held liable for damages in a civil
action (R. v. Walter (1799) 3 Esp. 21; R. v. Guich (1829)
. 00. & M. 483 ; Atty.-Gen. v. Siddon, 1 Cr. & J. 220; R. v. Dodd,
2 Sess, Cas. 33). wegel criminality, however, is merely legal re-
spongibility, and may exist where there is no moral criminality
whatever. (Holt on Libel, p. 53.) The presumption, therefore,
of criminslity against a newspaper proprietor may, under the
Code, be rebutted by proof that the particular defamatory mat-
ter was inserted in such newspaper without such proprietor’s
cognizance, and without negligence on his part: See. 297 (1),
Joun Kina.
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TECHNICALITIES IN CRIMINAL PROCEDURE.

We note a growing laxity in judicial utterances as to the
administration of justice in this country. Whilst it is not well
that criminals should go unwhipt of justice it is most desirable
that the traditions of British law as to the sacredness of the per-
son and the liberty of the subject should be preserved. If amend-
ments in the direction of preventing technicalities are desirable
they should be made by statute. Judge made law in that direc-
tion is contrary to the spirit of the eonstitution,

In a recent case in British Columbia (see ante p. 201) a

learned judge laid down the proposition that in extradition
cases the ordinary technicalities of eriminal procedure were
only applicable to a limited extent, and that the non-compliance
with some formality or technicality in eriminal procedure should
not be allowed to stand in the way of extradition. Again, in
Ontario, a learned judge recently characterized some objections
to the procedure in an extradition case as ‘‘frivolous.’”” Another
learned judge in another extradition case said that ‘“‘the Court
would fail in its duty and the whole purpose of the extradition
comity would be frustrated, if a man duly charged with an
extradition crime could escape by technicalities and subtleties
that -are discreditable enough in ordinary criminal law without
being imported into extradition proceedings.’’

With great deference we would suggest that in reference to
informalities and technicalities in eriminal procedure where
they really exist such expressions as ‘‘ frivolous’’ and ‘‘discredit-
able’’ are scarcely appropriate. ‘We would not venture to eriti-
cize the language used if we were not Justified in so doing by
the highest authorities in England. It cannot be forgotten, more-
over, thut in these matters we touch upon the liberty of the
subject, the rights of personal liberty and possibly on the, right
of asylum, which by the law of England are most jealously
guarded.

Mr. Dicey, at p. 321 of his work on the Law of the Constit .
tion, says: ‘‘Every technical plea the prisoner can raise obtains
full consideration, and if, on any ground whatever, it can be
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shewn that the terms of the Extradition Act have not been com-
plied with, or that they do not justify his arrest and surrender,
he is, as a matter of course, at once set at liberty.”

Mr. Justice Cave in the case of In re Bellenconire, 2 Q.B.
(1891), at p. 137, says: ‘It seems to me that this is a very proper
mode of expressing the result of the inquiry, and that there is no
ground for saying that there is any technical informality in any
of these warrants which would justify us in discharging the
prisoner.”’

Lord Chelmsford, one of the greatest of English judges, in his
judgment in the case of In re Coppin, L.R. 2 Chy. App., at 55,
lays down the rule that ‘“no part of the argument for the pri-
soner may be disregarded’’; and he concludes with these words:
“I have not, at any period of the argument, entertained the
slightest doubt as to the invalidity of all the objections, but I
was anxious that the subject should be fully discussed, in order
that it might be publicly known that the delivery up of the
prisoner to France was in strict accordance with law and the
correct interpretation of the Treaty and of the Acts for giving
effect of it. The question has been fully argued, and I am of the
opinion that no case has been made out, and the prisoner must
be remanded.”’

The rule in this regard which has been observed in England
has also obtained favour amongst some of the best of our judges
in this Province. In the cause celebre of The Queen v. Reno and
Anderson, 4 P.R. 281, Draper C.J., lays it down that it is the
duty of the Court or a judge on a habeas corpus in extradition
cases to determine on the legal sufficiency of the commitment and
to review the magistrate’s decision as to there being sufficient
evidence of eriminality. In the extradition case of In re Lewts,
6 P.R. 236, Mr. Justice Gwynne says: ‘‘It is the right of the
accused which impartial justice and the letter and spirit of the
law award to him, that the minutest forms and technicalities with
which the legislature has surrounded the production of this
species of ex parte testimony shall be strictly complied with.”’
‘We are aware that the objection here related to a question of
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evidence, but the strict rule in that particular seems to call also
for extreme formality in other respeets.

+ Mr. Justice Osler, in another extradition case, In re Parker,
9 P.R. 332, evidently takes the same view as to the right of a
prisoner to insist upon all formalities being observed, for he

concludes his judgment as follows: ‘‘For myself I shall be glad

to see the day when ‘free trade’ in eriminals shall exist; but so
long as there is an extradition law, under which a criminal whose
extradition is sought, has rights to be observed here, he is en-
titled to have those rights administered by our Courts.”’

These authorities might easily be multiplied, but they would
seem to be sufficient to warrant attention being cailed to this
subjent.

In these days of ‘‘speaking smooth things’’ and “‘calling pet
names,’’ ete., it is interestiug to note a euphonism for the vulgar
critme of larceny. The alleged effort of a reporter said to be on
the staff of a certain daily journal, in his desire to give to its
readers a sweet morsel of news has therein added to our nomen-
clature a ~ubstitute for ‘‘stealing’’ in the words ‘‘newspaper
enterprise,”’ It is perhaps a little lengthy, but on the other hand
it is highly suggestive,

The recent decision of the judges of New Brunswick Suprewu..c
Court refusing Miss Mabe) French admission as an attorney, on
the ground that a woman was not a ‘‘person’’ within the mean-
‘ing of the Aect, has led to unforeseen issues. A certain ‘‘lady
inebriate’’ threw copsternation into the 8t. John Police Court
recently by claiming exemption from the by-law applying to such
‘‘persons,”’ on the plea that excluded Miss French. The ingenu-
ity of the prisoner so appealed to the judge, that he dismissed the
case, and the modern Portia left the court in triumph—ZFEz.

e AR AT
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REVIEW OF CURRENT ENGLISH CASES.
(Reglstered in accordance with the Copyright Act.)

LEASE—COVENANT TO BUILD-—SPECIFIC PERFORMANCE.

Molyneuz v. Richard (1906) 1 Ch. 34 war a somewhat curi-
ous case. The defendant was a lessee of certain premises and by
the lease he covenanved to erect seven cottages on the demised
premises gimilar to certain others specified. The leage contained
an exception of the minerals and reserved to the owner thereof
the full right of working them, including power to destroy the
surface. The lessee had himself at the date of the lease acquired
these mineral rights. The action was brought for specific per-
formance of the covenant to erect the seven cottages, and the de-
fendant contended that the power to work the minerals and
destroy the surface reserved by the lease in effect extinguished
the covenant, because if he were to erect the cottages he might
immediately proceed to pull them down again for the purpose of
working the minerals. Kekewich, J., however, declined to give'
effect to that contention, and held, that as it was evideat that:
pecuniary damages would not be an adequate compensation, and
as the nature of the buildings to be erected was sufficiently speci-

_fied, the Court on its discretion, and on the principles laid down

by the Court of Appeal in Wolverhampton v. Emmons (1901)
1 K.B. 515, ~ught to decree specific performance which he ac-
cordingly did.

SETTLEMENT BY DEED— CONSTRUCTION — ‘‘SURVIVORS’' READ
“orgErs.”’

I'n ve Friend, Cole v. Allcod (1906) 1 Ch. 47. Two points are
decided by Farwell, J., (1) that in construing a deed the same
principles are to be applied as in construing a will; and, (2),
that where a settlement limited property to the settlor’s one
son and six daughters for life, as tenants in common with re-
mainder as to the share of each tenant for life to his ~.» her child
or children who being ‘a son should attain 21, or being a daugh-
ter ghould attain that age or marry, and if more than one as
tenants in commen in fee, provided that if any one or more of
ihe seven tenants for life should die without issue, or having
issue who being a son should not attain 21, or being a daughter
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should not attain that age or merry, the original, as well as the
accrued,eshare of such tenant for life should go to be divided
equally between the ‘‘survivors and survivor’’ of them the said
tenunts for life in such shares and proportions in all respects as
the original shares of the seven tenants for life were directed
to be divided; that the words ‘‘survivors and survivor’’ must be
read ‘‘others and other.’’ The effect of this construction being
that the shares of children who attained 21 or married in the
gift over, were vested, whether o¥ not they survived a tenant for
life who should die without issue capable of taking in remainder.

ADMINISTRA TTON—PERSONAL FESTATE—INTESTACY— ADVANCES OUT
OF LUNATIC'S ESTATE ON CONDITION OF THEIR BEING BROUGHT
INTO HOTCHPOT—STATUTE OF DISTRIBUTION (22 & 23 Car.
2, ¢. 10), 88, 6, 7—(R.8.0. ¢. 235, 5. 2).

In re Gist, Gist v. Timbrtll (1906) 1 Ch. 58. In the course
of certain proceedings in lunacy advances were made ‘o the
brother and sisters of the lunatic out.of the lunatic’s estate
under order of the Court, subject to a provision that such ad-
vances should be taken as part of any share to which the brother
or sisters might become entitled in the lunatic’s estate at the
time of his decease, in case of such brothor and sisters surviv-
ing him.. One of the sisters, so advanced, predeceased the luna-
tic, leaving children, who, with the survivirg brother and sister
of the lunatie, were his sole next of kin. The question Eady, J.,
had to decide was whether the children of the deceased s ster were
bound to bring into hotchpot the advances made to their mother,
notwithstanding that she did not survive the lunatic. For the
brother and other sister it was claimed that under the Statute
of Distribution the children only took as representing their de-
ceased mother and not in their own right and, therefore, were
bound by the order. For the nieces it was claimed that the
obligation to bring the advances info hotchpot was contractural
on the part of the mother, and they were not bound by it, and
though taking per stirpes under the statute they took inde-
pendently and not subject to any contractual obligation of the
mother. Eady, J., decided that the advances not being made by
parent to child, there was no obligation under the Statute of
Distribution (see R.S.0. c. 335, 5. 2) to bring them into hotchpot;
and that the provision of the order under which the advances
were made did not bind the children of the deceased sister to
bring such advances into hotchpot, which was somewhat hard
on the surviving brother and sister.




ENGLISH CASES. 227

MONEY LENDER—LOAN TRANSACTION—EXCESSIVE INTEREST —

RI(SK——-MONEY LenpErs Act, 1900 (63 & 64 Vior. ¢. 51), s,
1(1).

Carringtons v. Smith (1906) 1 K.B. 79 is & decision under
the Money Lenders Act of 1900, which may be of some interest

here in view of recent prosecutions fo» taking excessive interest

on loans, In this case, the defendant, a director of a company,
and having an income of £1,000 a year, and a well-appointed
house, applied to the plaintiffs for a loan of £150 to pay off some
debts, and gave the plaintiffs promissory notes for £222 pay-
able in eighteen monthly instalments, the rate of interest
being 75 per cent. per annum. The plaintiffs obtained no secur-
ity for the loan, but at the time of advancing -the money were
informed by the defendant of his financial position. The de-
fendant paid seven instalments, and having then made default
the present action was brought and the defendant then claimed
the benefit of the Money Lenders’ Aet on the ground that the
interest charged was ‘‘excessive’” and ‘‘harsh and unconscion-
able.”* Channell, J., who tried the action came to the conclusion
that looking at all the ecircumstances of the transaction, the rate
was not excessive, nor harsh and unconscionable, and he gave
judgment in favour of the plaintiffs for the full amount claimed.
The learned judge bases his judgment on the fact that the defen-
dant was a man of business, that the loan was without security,
that there was no pressure of any kind, that the lenders were
asked their terms which the defendant at once accepted with-
out demur. That having gone into the matter with his eyes
open, he could not, after gatting the benefit of the loan, fall
back on the Money Lenders Act to relieve him of the obliga-
tion he had voiantarily ineurred without any fraud or decep-
tion of any kind,

°

PRINCIPAL AND AGENT—BORROWING BY AGENT—APPLICATION OF
LOAN TO AGENT IN PAYING PRINCIPAL’S DEBTS—AGENT EX-
OEEDING AUTHORITY-——EQUITABLE RIGHT OF LENDER TO RE-
COVER,

Bannatyne v. Maclver (1906) 1 K.B. 108 is an illustration of
the application of equitable priuciples in relief of an injustice,
which a rigid adherence to the common law would oceasion.
The defendants, a country firm, opened a branch of their business

PR
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in London, the management of which they entrusted to an agent.
The defendants had a banking aceount with the plaintiff upon
which the defendant agent was entitled to draw, but he had
no authority to borrow money. The banking account, however,
being low, the agent borrowed a sum of money from the plaintiff
which was placed to the eredit of the defendants’ account, and
out of this money debis due by the defendants were paid by the
agent, Subsequently the defendants supplied morney which
would have been sufficient to meet their obligations, but for the
agent drawing on his own account sums to which he was not
entitled. The agent borrowed further sums of the plaintiff,
part of which were also applied in payment of debts of the de-
fendants. The action was brought to recover the amounts so
borrowed, and the defendants set up their agent’s want of
authority to borrow, as a defence to the action, and Grantham,
J., at the trial gave effcet to it, and dismissed the action; but the
Court of Appeal (Collins, M.R., and Romer, and Mathew,
L.JJ., reversed his decision, holding that, to the extent to which
the moneys borrowed had been applied in discharge of debts
due by the defendants, the plaintiff was entitled to recover.

CoMPANY—FLOATING SEOURITY~—RECEIVER—JUDGMENT CREDITOR
— \TTACHING ORDER— PRIORITY.

Norion v. Yateg (1806) 1 K.B. 112 was an interpleader
issue -to determine the rights to certain moneys. The parties
to the issue were (1) the judgment creditor of a company who
had obtained an order nisi attaching a debt due to the company;
which debt had been paid into Court by the garnishee; and (2)
tha receiver of the company’s asdets, who had been appointed
at the instance of debenture holriars, whoss debentures were a
floaiing security upon sll the property and assets of the com-
pany. These debentures were prior in date to the attaching
order, but the appointment. of the receiver was not made until
after the issue of the attaching order. Warrington, J., who tried
the issue held that the receiver was entitled to the money be-
cause the service of the attaciing order did not operate as an
asgsignment of the debt to the garnishor either absolutely, or by
way of security, but only prevented its payment by the gar- -
nishee to the judgment debtor, and a dictum of James, L.J,, in -
Ez p. Joselyn, 8 Ch. D. 827, to the contrary is not-to be fol-
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lowed ;—and though the effect of the attaching order is to pre-
vent thé payment of the debt to ‘he judgment debtor, it does not -
impair the rights of those to whom the debtor may have given
a prior charge on the fund: That the appointment of the re-
ceiver operated on. all property of the company still in its con-
trol, and thé property in the debt in question not having been
transferred by the attaching order, the learned judge held that
the receiver was entitled to the money as ageinst the attaching
creditors. The cas: is distinguished from Robson v. Smith
(1895) 1 Ch, 118, because there the debentures had merely given
& notice to the debtor to pay his debt to them, but have not
obtained the appointment of & receiver so as to make their
dorriant charge under the debentures into an active charge.

CoMPANY — LIQUIDATION — STAYING PROCEEDINGS IN ACTION
AGAINET COMPANY IN LIQUIDATION (WINDING-UP AoT, R.8.C,
o. 129, s 16).

In Currie v. Consolidated Kent Collieries (10068) 1 K.B. 134
the plaintiff sued the defendant company for services rendered
by him to the company. The company had gone into voluntary
liquidation, and the liquidator disputed the plaintiffs’ claim
The liquidator appiied to stay the action (see R.8.C. c. 129, s, 16).
Phillimore, J., affirmed the Master's order refusing the applica-
tion, but without prejudice to the liquidator applying to stay
execution. The Court of Appeal (Collins, M.A., and Romer,
L.J.,) held that the order of Phillmore, J., was right and that
prima facie the plaintiff, as his claim was disputed, was entitled
to have it determined in the ordinary way by an action, and no
special ground being made out for a stay of proceedings the
application should, in the exercise of the diseretion of the Court,
be refused.

PRACTICE—STAYING ACTION—CAUSE OF ACTION ARISING OUT OF
JURISDIOTION—ACOTION BROUGHT OPPRESSIVELY.

Logan v. Bank of Scotland (1906) 1 K.B. 141 was an action
brought in England in respect of a cause of action which arose
in Scotland, and could be as conveniently prosecuted by the
plaintiff in a Scotch Court as in an English Court, but the de-
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fendants would be subject to inconvenience amounting to vexa-
tion and oppression in having to defend the action in England.
The defendants applied to stay the proceedings on the ground
that it was vexatious and oppressive, and the Master granted
the application, but Phillimore, J., reversed his order; the Court
of Appeal (Collins, M.R., and Barnmes, P.P.D, and Romer,
L.J.,) however came to the conclusion that the Master was right,
and reversed the order of Phillimore, J.

LANDLORD AND TENANT—LEASE—COVENANT FOR QUIET ENJOY-
MENT—ASSIGNMENT OF REVERSION—EXTENT OF LIABILITY OF
LESSOR FOR ACT OF HIS ASSIGNEE.

In Williams v. Gabriel (1906) 1 K.B. 155 an important point
in the law of landlord and tenant is discussed. In 1886 a
lease was made by the defendant to the plaintiff of certain rooms
on the ground and first floors of a block of buildings owned by
the lessor for a term of twenty-one years. The lease contained
a covenant for quiet enjoyment ‘‘without any interruption’’ by
the lessor ‘‘or any person claiming under him.’” In 1891 the
lessor assigned his reversion in the whole of the buildings. In
1904 the buildings, other than the part occupied by the plaintiff,
became so dilapidated, that an order was made under the Lon-
don Building Acts for their demolition. The assignees of the
reversion in carrying out the work of demolition caused an in-
terruption to the enjoyment of the plaintiff’s premises. The
lessor being dead the plaintiff sued his representatives to recover
damages for breach of the covenant for quiet enjoyment, but
Bray, J., held that the plaintiff could not recover. In his judg-
ment the covenant in question merely bound the lessor to
answer for any interruption by himself or by any person whom
he might expressly or impliedly authorize to do the acts; but as
the assignment of the reversion conferred no right or authority
on the assignees to do the acts complained of, therefore he held

the lessor or his representatives could not be made answerable
therefor.
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REPORTS AND NOTES OF CASES.

BDominton of Canada.

————ce

SUPREME COURT.

Ex. C.] Beace v. Tue KiNg. [ Feb, 21.

Lease—Water power from canal — Temporary stoppage—Com-
pensation—Total stoppage—>mMeasure of damages-—Loss of
profits.

A mill was operated by water power taken from the surplus
water of the Galops Canal under a lease from the Crown. The
lease provided that in case of a temporary stoppage of the
supply caused by repairs or alterations in the canal the lessee
would not be entitled to compensation unless the same continued
for six months, and then only to an abatement of rent.

Held, IninatoN J., dubitante, that a stoppage of the supply
for two whole scasons, necessarily and bona fide cansed by alter-
ations in the canal, was a temporary stoppage under this pro-
vigion

The lease also provided that in case the flow of surplus water
should at any time be required for the use of the canal,
or for any public purpose whatever, the Crown could, on giving
notice to the lessee, cancel the lease in which case the lessee
would be entitled to be paid the value of all the bunildings and
fixtures thereon belonging to him with ten per cent. added
thereto. The Crown unwatered the canal in order to execute
works for its enlargement and improvement contemplating at
the time only a temporary stoppage of the supply of water to
the lessee, but afterwards changes were made in the proposed
work which caused a total stoppage and the lessee, by Petition
of Right, claimed damages.

Held, Girovarp, J., dissenting, that as the Crown had not
given notice of an intention to cancel the lease the lessee was
not entitled to the damages provided for in case of cancellation.

Held, also, that the lessee was not entitled to damages for
loss of profits during the time his mill was idle owing to the
water being out of the canal.

Appeal dismisséd with costs,

Shepley, K.C., and Hilliard, for appellant. Chrysler, K.C,,
for respondent.
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Ont.] Crry or ToronTO v, GRAND TRUNK RY. Co. [Feb. 21,

Constitutional law—Parliament—Power to legislate—Railway
Act, 1888, ss. 187, 188—Protection of crossings—~Party in-
terested—RBailway commitiee,

Sections 187 and 188 of the Railway Act, 1888, empowering
the Railway Committee of the Privy Council to order any cross-
ing over a highway of a railway subject to it jurisdiction to be
protected by gates, or otherwise, are intra vires of the Parlia.
ment of Canada. IpingroN J., dissented. .

Sections 186 and 187 of the Railway Act, 1903, confer
gimilar powers on the Board of Railway Commissioners.

See. 188 also authorizes the committee to apportion the cost
of providing and maintaining such protection between the rail-
way company and ‘‘any person interested.’’

Held, InNnagron, J., dissenting, that the munieipality in which
the highway crossed by the railway is situate is a ‘“person in-
terested’’ under said section.

Appeal dismissed with costs.

Fullerton, K.C., and W, Jolhnston, for appellants. H. S.
Osler, K.C., for respondents. Shepley, K.C., for Dominion of
Canada.

Ont.] {Feb, 21.
Crry or ToroNTO v, GrAND TRUNK Ry, Co.

Highway—Dedication—Acceptance by publie—User,

An action was brought by the city against the eompany to
determine whether or not a street crossed by the railway was a
public highway prior to 1857 when the company obtained its
right of way. It appeared on the hearing that in 1850 the
trustees of the (General Hospital ‘conveyed land adjoining the
street, describing it in the de: 1 as the western houndary of allow-
ance for road, "nd in another conveyance, made in 1853, they
mention in the description a street running south along said
lot being the street in question. Subsequent conveyances of the
same land prior to 1857 also recognized the aliowance for a road.

Held, IpiNaroN, J., dissenting, that the said conveyances were
acts of dedication of the street as a public highway.

The first deed executed by the hospital trustees and a plan
produced at the hearing shewed that the street extended across
the railway track and down to the river Don, but at the time
the portion between the track and the river was a marsh. Evi-
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dence was given of use by the public of the street down to the
edge of the marsh,

Held, IpineroN, J., dissenting, that the use of such portion
was applicable to the whole dedicated road down to the river, and

the evidence of user was sufficient to shew an acceptance by the
public of the highway.

Appeal dismissed with costs.

W. Cassels, K.C., for appellants. Fullerton, K.C., and W.
Johnston, for respondents.

A

Province of Ontario.

COURT OF APPEAL.
From Anglin, J.] [Nov. 15, 1905.
‘Woobps v. ToronTo BorLt anDp Foraing Co.

Dunsrorp v. ToronTo Bonr AnNp Foraing Co.

Master and servant—Injury to servant—Negligence—Explosion
of boiler-—Defective appliances—Eeasonable care in selec-
tion—Incompetence of fellow servant—Knowledge of officers
of company—Selection of competent officers—Liability at
common law-—Workmen's Compensalion for Injuries Aci—
Damages.

The plaintiffs were employed by the defendants, an incor-
porated company, in a rolling mill, and while so employed were
injured by the explosion of a boiler. The immediate cause of the
explosion was that the water in the boiler had been allowed to
beecome too low owing to the valve which regulated the supply
having been closed. It was the duty of the ‘‘water tender,”’ who
was killed by the explosion, to attend to the valve and see that a
sufficient supply of water was maintained. The boiler was built
by reputable makers, and there was nothing to shew that it was
not originally built of good material or that it had become defec-
tive or worn out, except as to the ‘‘pet-cock’’ at the foot of the
glass gange.

In actions against the defendants at common law and under
the Workmen’s Compensation for Injuries Act to recover dam-
ages for the plaintiffs’ injuries, four allegations of negligence
were made: (1) That the water tender was negligent and in-
competent; (2) that the boiler was insufficient and dangerous by
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reason of the valve which reguleted the water supply having
been placed upon the vertical pipe or column, instead of being
lower down by itself upon a horizontal pipe through which the
water passed on its way to the boiler; (3) that the boiler was
also out of repair in that a brass pet-cock at the bottom of or
conneeted with the glass indieator had beeome broken, and its
place imperfectly supplied by a wonden rlug; and (4) that the
defendants failed in their duty to see that the boiler was kept
supplied with water. '

The actions were tried by a jury, who answered a number of
questions mainly in favour of the plaintiffs,

Held, 1. There was no evidence of negligence proper for the.
jury upon the question of the valve., The real question was,
whether the defendunts, in buying and using the boiler with the
valve as it was, fell short of discharging the duty of exercising
reasonable care, which was the limit of their obligation; and the
undisputed evidence disclosed that such boilers with valves so
arranged were in common use, and that the boiler in question
was built by makers of good reputation and large experience.

2. There was evidence proper for the jury that the water
tender was incompetent when employed and remained incompe-
tent and negligent in the discharge of his duty, and that the
defendants’ officials had been amply warned thereof, and were
negligent in retaining him. But, there being no finding and no
evidence that these officials were themselves incompetent, their
negligence in earrying on operations could not be imputed to
the defendants. And this also applied to any right of action as
at common law for failure to repair the pet-cock.

The law laid down in Wilson v. Merry (1868) L.R. 1 Sc. App.
326, 332, is the law by which the Court is bound; although the
rule laid down by the Supreme Court of the United States, that
where the master only acts in the management of his business
through vice-prinecipals he will be liable for their negligence as
for his own, is a8 more reasonable rule.

3. The failure to repair the pet-cock was negligence for which
the defendants were answerable under the Workmen’s Compen-
sation for Injuries Act: it was a fair and reasonable inferencs
from the evidence that with a pet-cock in proper order the real
difficulty might have been at once discovered by its use, in time
to avert the disaster; and the defect was well known to two of
the defendants’ officials for several weeks before the accident.

The plaintiffs were, therefore, confined to such damages as
were recoverable under the statute.
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Judgment of ANGLIN, J., varied,
J. Bicknell, K.C,, and J. W, Bgin, for defendants, appel.
lants. Gamble, for plaintiff,

Full Court.] | [Jan. 22.

Ciry oF ToroNTO v. ToroNTO ELECTRIC LiguTr Co0. AND
INncanpeEgceENT LigaT CoO.

Appeal to Privy Council—Motion to allow security—Matter in
controversy exceeding $4,000—Leave to prove value,

On a motion by the plaintiffs for the allowance of the security
on an appeal from the Court of Appeal to the Privy Counecil in
an action brought by the City against two electric light com-
panies to have it declared that they had forfeited their rights
under certoin agreements with the City under which they held
certain undeiground franchises in that they had amalgamated
contrary to the terms of such agreements, which action had been
dismissed.

Held (MgrepiTH, J.A., dissenting) that the whole matter in
controversy at the trial (being the destruction not the aconisition
of the defendants’ franchise) was whether the compauics had
forfeited their right by amalgamation, and this clearly did not
come within the last branch of s. 1 of R.8.C. 1{°37, ¢. 48, and
that there was nothing before the Court to shew that such
matter was of value to the plaintiffs of more than $4,000; or of
any sum or value capable of being ascertained or defined.

Per MErEDITH, J.A.—The matter in controversy much ex-
ceeded $4,000, and if controverted leave should be given to the
appeuants to prove the value.

Fullerton, K.C., for plaintiffs. Johnson, K.C., for Toronto.
Electric Light Co. Lundy, for Incandescent Light Co.

HIGH COURT OF JUSTICE.

Divisional Court.]  CraTe v. McCaLLuUM. ~ [Nov. 9, 1905.

Defamation—DPrivileged occasion—Ewcessive privilege—Malice—
Proof of special damage—Judge’s charge.

In 1892 by an error of a town assessor the amount deducted
by the Court of Revision from the defendant’s assessment was
entered on the roll as the assesement itself, so that he was assessed
for $48 or $49 less than he should have been. Subsequently the
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question of arrears of taxes came up in the council, of which
the defendant was a member, and the cases of alleged arrears,
ineluding the undercharge of the defendant’s for 1892 was ~-
ferred to a committee, of which the defendant was also a member.
The committee, by a majority report, reported that the defendant
was liable for the $48 or %49, a minority report being presented
by the defendant. On the report being considered, siatements
were made by those presenting it. The defendant in answer
thereto, while contending that he was not liable, accused the
plaintiff, who was not then the assessor, and not an applicant for
the office, of having violated his oath of office, and of having
threatened to tax defendant out of town, the defendant contend-
ing that he could have prosecuted hlm before a judge, and was
sorry he had not done so; and similar statements were made by
him on othér oceasions.

Held, 1. The fact of the plaintiff not being then the assessor
did not prevent the action from being maintained without proof
of special damages.

2. Malice could be inferred from the language of the defama-
tory words themselves. MacIntyre v. McBean, 13 U.C.R. 534,
dissented from. ZLaughton v. Bishop of Sodor and Man. (1872)
L.R. 4 P.C. followed.

3. Although the occasion was a privileged one, the words
used, being foreign to the subject matter in hand, created an
excess of the privilege, and the statement then made, as well as on
the other occasions, were evidence of malice, which could not be
withdrawn from the jury.

The learned judge in charging the jury left it to them to say
whether the defendant had established thai he had acted bond
fde and without malice; but on the jury being recalled he
pointed out that the onus in this respect was on the plaintiff,
An objection, therefore, on this ground of the echarge was over-
ruled. :
A further objection was taken to the eharge The learned
judge also in his charge, after first stating in substance, that if
as a matter of fact the defendant believed the charges to be true,
the fact that he had no reasonabla ground for such belief need
not enter into their consideration in the question of malice, that
such belief was not sufficient, if he took advantage of a privi-
leged oceasion when this particular matter was not under dis-
cussion and was not revelant thereto; but to gratify some indirect
motive of his own brought that in——proceeded, ‘‘the fact that it is
true—that he believed it to be true,”’ is immaterial. If he did
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not believe it to be true that, in itself, was abundant evidence of
maliee; but if he believed it to he true that is not conclusive evi-
dence of want of malice.”’

Held, that .the use of the words, ‘‘the fact that it is true,”’
ete., which were the words objected to, were immediately cor-
rected by the words which followed; and this was what was
understood by defendant’s counsel at the trial as appeared by
his objections to the charge; and, therefore, the charge in this
respect was also unobjectionable,

Watson, K.C,, for appellant. C. A. Moss, for respondent.

Street, J.] [Dec. 12, 1905.
Crry or ToroNTO v, TorRONTO RAlLWaY COMPANY,

Street railways—=Street in mewly annexzed territory—By-law
—Passing of before date of Act—Annezing territory—Re-
commendation of engineer—adoption by resolution—Neces-
sity of by-law—Specific performance—Option to others to
lay down rails—Effect of —Engineer—Authority of —Stop-
ping places—Right to fix—Determination of engineer.

By 5. 14 of an agreement entered into between the plaintiifs
and defendants, set out in 63 Viet. o. 90 (0.), the defendants
are required te establish new lines and to extend the tracks and
street car service on such streets as may be from time to time
recommended by the city engineer and approved by the city
council within such period as may be fixed by by-law to be
passed by a vote of two-thirds of all the members of the said
council; and all such extensions and new lines shall be regulated
by the same terms and conditions and relate to the existing gys-
tem, ete. A recommendation was made by the city engineer
to the city couneil that a double line of tracks should be laid
down and the car service extended on the continuation of one of
the atrests in the eity, and a by-law was passed duly approving
thereof and fixing the date for such service, of which the defen-
dants were duly notified. The said continuation of said street
was in territory brought into the city subsequently to the passmg
of the agreement,

Held, that the agreement applied as well to streets brought
within the city subsequently to the passing of the said agreement,
as to those then within its limits. City of Toronio v. Toronio
Ry. Co. (1904) 9 O.L.R. 333; 42 C.L.J. 325, and ante, p."36, fol-
Towed.
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Held, also, that it was not essential that the eity should pass
a8 by-law as required by 2 Ed. VIL, e¢. 27 (0.), s. 16, which pro-
vides that prior to the passing & by-law authorizing any electrie
railway company to lay out or construet its railway on, upon or
along any public highway, road, street or lane, notice must be
given similar to that required by sec. 632 of the Municipal Act,
for that section only applied to those electric railways which
come within R.8.0. 1897, c. 209, and had no applicatiou to the
defendants.

The by-law for the laying out and construetion of the said
extension was passed April 10, 1905, while the statute for the
annexation of the territory in question was not passed until
May 25, 1905; but the Lieutenant-Governor’s proclamation an-
nexing the territory was issued March 3, to take effect on March
10, 1905, to which no objection was over suggested.

Held, that the by-law was valid,

By 63 Viet. ¢. 102 (0.), s. 5, it is provided that if the rail-
way company neglected or failed to perform any of their obliga-
tions under the Act and the agreement, and an action were brought
to compel performance the Court before whom the action was tried
should, notwithstanding any, rule of law or practice to the con.
trary, enquire into the alleged breach, and in case a breach was
found to have been committed, should make an order specifying
what things should be don. by the defendants as a substantial
compliance with the said Aet and agreement; which should be
enforeible in the same manner, ete.,, as a mandamus,

Held, that an order cauld be made specifying what was neces-
sary to be done to constittite a substantial compliance with the
agreement, Corporation of Kingsion v. Kingston & Cataraqui
St. By. Co. {1903) 25 AR, 462, referred to.

Held, also, that the corporation could enforce the laying out
of such extension notwithstanding the option given by sec. 17 of
the agreement to grant to another person or company the right
of laying down lines on streets, after failure of the defendants,
though duly notified, to do so.

Held, also, that the engineer for the time being and not the
epgineer who held office when the agreement was entered into
is the one referred to therein, and that he acts in a judicial capa-
city as the executive officer of the corporation, to whom he must
make his recommendation, which the council may approve or
reject as they see fit.

By 8. 26 of the agreement it is provided that the speed and
service necessary on any main line, part of same or branch is to be
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" determined by the city engineer and approved of by the council;
and by 8. 39 it is provided that the cars shall only be stopped
clear of cross streets, and midway between streets, where the dis-
tance exceedsg600 feet.

Held, that the regulation of the places at which cars are to
stop to take on and let off passengers is part of the service within
8. 26, and, therefore, subject to the limitations of s. 39, the de-
fendants may be required to stop wherever the city engincer
and city council may agree in requiring them so to do.

The engineer reported to the council recommending that the
cars should be required to stop at certain specified points, and
his report was adopted by resolution of the council.

Held, that this was a determination and not merely a recom-
mendation of the engineer, for it must be assumed that before
making his recommendation he had to determine the matter so
far as he could; and that it was not essential that the adoption
of such recommendation should be by by-law.

Fullerton, K.C., Montgomery and Wm. Johnston, for plain-
tiffs. Laidway, K.C., and Wallace Nesbitt, K.C., for defendants.

Trial—Street, J.] [Deec. 28, 1305.
NORTHERN NavigaTi,N Co. v. Lowna.

Fraud and wmisrepresentation—President of company—False.
statement of earnings to directors—Payment of dividends
~—Damages—Evidence—Credibility of witnesg—Statutory
declargtion.

In an action by an incorporated company to recover from the
executors of the deceased president of the company damages
alleged to have been suffered by the company by reason of falge
and fraudulent representations made by the deceased.

Held, upon the evidence, that the statement of approximate
earnings laid before the directors of the corrpany by the deceased
on Dec. 15, 1902, and the annual statement presented by him to
the directors on Jan. 27, 1903, and afterwards to the share-
holders, were untrue to his knowledge, and that the earnings for
1902 were wilfully misrepresented by him in order that the
direotors might he induced to declare dividends which they would
r~t have declared had they been made aware of the true earnings,
and that the directors acted upon the misrepresentations made to
them in declaring five per cent. half-yearly dividends in Janu-
ary and July, 1903,
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Held, also, that the plaintiff:, the companly, had suffered
damages by reason of the payment of the dividends, notwith-
standing that the payment was not made out of the actual fixed
capital and was not ultra vires of the companysand notwith-
standing that it was made to the persons who were then the
shareholders of the company; the company having parted with
sums of money which, but for the misrepresentations, would
still have been at the company’s eredit.

Damages were assessed against the estate of the deceased in
the sum of $34,500, made up by taking the amount of the mis-
representation at the end of December, 1902, to have been
roundly $30,000, and addine~ three years’ interest at five per cent,

It was urged by the defendauts against the credibility of the
principal witness for the plaintiffs, that having, at the instance
of the plaintiffs, though before this action was brought or con-
templated, and while the president was still alive, made a statu-
tory declaration as to the truth of the facts which he afterwards
deposed to at the trial, he was in vincula, and was not free to
vary from it except at the risk of a prosecution for perjury.

Held, that the taking of unnecessary statutory declarations is
a practice which should be avoided, and in this case a simple
signed statement would have been as effectual; but the witness
was entitled to credit, against this objection, his testimony being
given with fairness and candour, and no motive for falsehood
being apparent.

H. J. Scott, K.C., Hellmuth, X.C,, and J. H. Moss, for plain-
tiffs. Walter Cassels, K.C., Wellace Nesbitt, K.C., and Frank
Ford, for defendants.

-.rovince of ﬁqva Scotfa.

——r—

SUPREME COURT.

Full Court.] DoucerTE v. THERIO. [Dee. 8, 1905.

Person trespassing—Liability for excesstve force in removing.

Plaintiff, who was trespasing upon defendant’s premises, was
removed therefrom by defendant, who used more force than was
necessary in so doing.

Held, that while defendant was justified in using such force
ae wag necessary for plaintiff’s removal, as on his own admission
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he did more than this he was liable for the excess, and the verdic.
of the jury in defendant’s favour must be set aside and a new
trial ordered. )

J. J. Ritchie, K.C,, for plaintiff, appellant. R. G. Munvoe
and 7. B. Robertson, for defendant, respondernt. ’

Full Court.] THEREAU v. SABINE. [Jan. 6.

Husband and wife—Purchase and sale of goods by wife person-
ally—Gift—Requisites of.

Plaintiff’s wife obtained money from H. to pay for an crgan
which she had purchased. There was no evidence that she pro-
fessed to be acting for plaintiff in the matter or tuat she had
his authority to make the purchase, it being shewn on the other
hand that the agent from whom the purchase was made deaii
with the wife alone and that he reccived from her the mouney
paid for the organ. It appeared further that the wife was the
owner in her own right of the house in which she lived and that
plaintiff had disclaimed liability for othor articles purchased
by her.

Held, 1. Affirming the judgment of the trial ; .dge that the
organ was the property of the wife and could not be claimed by
plaintiff as against defendant to whom she sold it.

2. Evidence that plaintiff subsequently repaid to I. the
money advanced by him to his wife, even if true, was not suffici-
ent to divest the interest of the wife in the property. There
must not only be an intention to give, but there must be an
intention to accept before there can be a complete gift, and
while this intention may be presumed in case of the retention
or the property by the donee it cannot be presuned where a dif-
ferent intention has been proved.

7. R. Robertson and Grierson, for appellant. Roscoe, K.C,,
for respondent.

rst—————

Tl Court.] Beromer v. HAGELL. [Jan. 6.

Landlord and tenant-—~Repairs to roof—Damage caused by
failure to make repairs.

Plaintiff was tenant under defendant of the ‘‘dwelling por-
tion’’ of a building the remainder of which was oceup.ed by
defendant as a shop. During a storm a skylight was blown from
& neighbouring building and struck the roof of defendant’s
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building and injured it. Plaintif notified defendant, who gave
an order on a builder for the repair of the roof, but before this
could be done the weather conditions became such that the re-
pairs could not be effected and later on water from rain and
from the melting ¢f a heavy accumulation of snow on the roof
came through and damaged plaintiff's property.

Held, reversing the judgment of the trial judge, that defen-
dant was under no obligation to repair the roof which would
make him respousible in damages and that his promise to have
the injuries made good was without consideration to support it
atd was not binding,

Fullerton, for appellant. Rowli-ngs, for respondent.

Full Court. | Pepeert ¢, McoDoNALD, {Jan. 6.

Assignment with pr:ferences—Laches in taking proceedings to
set aside—Evidence of assignor discredited.

A deed of assignment made by the defendant M. for the
general benefit of ereditors with preferences in favour of the
assignee was attached as fraudulent and void against crediters
under the statute of Klizabeth. The deed was made the 30th
Oetober, 1890, and the action was not commenced until the 13th
May, 1808, and was not brought to trial until the 21st October,

4 1900. In the meantime the assignee had died and the only evi-
denee offered in support of the alleged fraud was that of the
assignor,

Ield, 1. Affirming the judgment of the trial judge that the
long delay in the commencement of the aection and in bringing
it to trial, in the absence of clear and reasonable explanation
would prevent the Court from lending its assistance to the
plaintiff.

2. The evidence of the assighor in contradiction of his aff-
dnvit made at the time the assignment was given must be dis-
regarded,

Kenny, for appellant. Rowlings, for respondent.

Full Court.] WEIr ©. TOWN OF AMHERST. [Jan. 6.

Municipal corporation—Excavation in street—Failure to pro-
perly guard-—Finding of contrbutory negligeice.

Plaintiffs sought to recover damages from the defendant
town for injuries sustained in falling into a diteh or trench
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which had been dug across one of the streets of the town by a
contractor under the town authorities in eonneetion with the
construction of a system of drainage. The evidence shewed that
plaintiffs drove out of town in the morning before the trench
was dug and were returning after dark when they were thrown
into the trench which in the meantime had been dug across the
greater part of the street and had been left unguarded and in-
sufficiently lighted.

The jury found in answer to questions submitted to them that
the town was guilty of negligence in not properly guarding the
excavation, but that the driver of the carriage could have
avoided tho ceeident by the exercise of reasonable care.

Held, on an eyual division of the Court, that the judgment
entered on the findings in defendant’s favour must be affirmed.

H. Mellish, K.C., for appellant. Rogers and Jenks, for re-
spondents.

Full Court.] CoMEAU v, WINTE, [Jan, .

Judgment by confessivn—dction to set aside—Burden of shew-
tng absence of consideration.

In an action to set aside a econfession, of judgment given by
a father to his son as being a prefereniece within the meauing of
the Assignment Act (R.S. 1900, e¢. 143) and also on the ground
that it was given to defeat and delay ereditors the evidence
shewed that at the time the confession of judgment was
given the father was possessed of property not including
personal property and a piece of land the value of which was
not fixed, variously estimated as being worth from $1,300 to
$1,800 while his labilities outside of the amount secured by the
jndgment were only a disputed claim amounting to $200 and a
note for #75 not then matured.

Held, 1. There was no evidence from which insolvenc counld
be inferred.

2. Absence of consideration was not to be inferred from the
fact that the judgment attacked was a judgment by confession,
but that the burden was on plaintiff to shew affirmatively that
ther: was no debt due.

3. Assuming that absence of consideration must be presumed,
pluintiff must still shew that by the giving of the judgment the
debtor was subtracting from his assets so much that there was
not sufficient left to pay the claims of creditors.

T. R. Robertson and F. W. Nicholls, for appellant. Rescoe,
K.C., and Dennison, for respondent.
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Province of Manitoba.

KING'S BENCH.

L —

Dubue, C.J.] MEIGHEN v. ARMSTRONG, [Jan. 12,

Chattel mortgage—Seced grain—Affidavit of bond fides—Land-
lord and tenani—Distress.

- The plaintiff had taken a chattel mortgage from defeadant
Todd covering the crops to be grown on certain land by Todd as
tenant tc the def 1dant Armstrong under a lease for a year dated
1st April, 1904, reserving as rent one-third of the crops, and pro-
viding that the lessee should thresh the grain and draw it to the
elevator or cars to be stored and shipped as might be agreed
between the parties in the name of the lessor, but no time was
fixed when that was to be done.

The landlord in the following November distrained for rent,
and the plaintiff was thereby prevented from realizing more than
a small portion of the amount secured by his mortgage.

The plaintiff had purchased the seed grain from a dealer who
delivered it to Todd. The price of it was $300.75, but the chattel
mortgage was taken for $360 to cover the solicitor’s costs in
addition,

Held, 1. The distress was illegal, as there was no rent due at

hecaure there was no one in possession of the land at the time.
Bell on Landlord and Tenant, p. 271,

2. The chattel mortgage was not voi! because the affidavit of
bond fides stated that the agent had ‘‘a knowledge of all the
facts connected with the said mortgage,’’ instead of saying that
he was ‘‘aware of all the circumstances’’ as required by Bills of
Sale and Chattel Mortgages Act,”’ R.S.M. 1902, e. 11, s. 12.
Emerson v. Bannerman, 19 8.C.R. 1, and Rogers v. Carroll, 30
O.R. 328, followed.

3. It was no objection that the seed grain had not been sold
to Todd by the plaintiff himself, but purchased for him from a
third party. Kirchhoffer v. Clement, 11 M.R. 460.

4. Under s. 39 of the Act the ohjection that the mortgage had
been taken for a greater amount than the price of the seed grain
and interest was fatal to it, as that section provides that every
mortgage, bill of sale, ete.,’’ shall, so far as it assumes to bind,
comprise, apply to or affect any growing crop, or crop to be
grown in the fi “ure, in whole or in part, be absolutely void
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except the same be made as a security for the purchase price, and
interest thereon, of seed grain. Maxwell on Statutes, p. 661;
Ez parte Charing Cross, etc., Bank, 16 Ch, D. 35; In re¢ Rolfe,
19 Ch. D. 98; and Hamilton v. Chatur, 7 Q.B.D. 319, followed.

Judgment for plaintiff against Todd on the covenant in the

. mortgage for payment of the money, with costs, and dismissing

the action as against Armstrong, but without costs.

Daly, X.C,, and Meighen, for plaintiff. Aikins, K.C., and
faylor, for deiendant Armstrong.

o —

Dubue, J.] McArTHUR v. MARTINSON. [Feb. 2.

Mechanic’s lien—Reserve of percentage of contract price—Pay-
ments to material men and wage earners out of the reserve—
Liability of owner for full amount of reserve.

The defendant Martinson entered into a contract with the
owners to erect for them a building for the sum of $17,164.
Before the building was quite completed Martinson abandoned
the contract, but the owners had kept back fifteen per cent. of
the amounts called for by the progress estimates made from time
to time. They, however, made payments, both before and after
Martinson abandoned the contract, to wage earners and other
parties entitled to file liens, and they claimed in this suit, which
was brought to enforce the plaintiff's lien for lumber supplied to
Martinson for use in the building, that they were entitled to
deduct such payments from the fifteen per cent. required by s.
9 of the Mechanies’ and Wage Earners’ Liens Act, R.S.M.
1902, e. 110, to be held back and were only liatle to account to
the plaintiff and other lien holders for the balance, relying on
8. 10 of the Aect.

Sec. 10 in effect provides that if an owner chooses to make
any such payments he may do so on giving three days’ notice of
such payments to the eontractor, and that such payments shall
be deemed to he payments to the contractor on his contract gener-
ally, *“but not so as to affect the pevcentage to be retained by the
owner, as provided for in 5. 9.7

Held, that this clearly means that no such payments ean be
made out of the percentage required to be resumed under s. 9,
and that the defendants, the owaers, were liable in thig action
for the fnll Hifteen per cent. of the value of the work done up to
the time Martinson abandoned the work.

C. P. Wilson and Frank Fisher, for plamtxﬁ’. Daly, X.C.,
and Crickion, for defendants.
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Province of Britisb Columbia,

——

+ SUPREME COURT.

Fuu Court.) | Nov. 8, 1905,
Ginaca v, McKeg CoxsonipaTep HypravLIC,

Lease holders and placer miners—KEespective rights of, to water
—Lease and placer claim—Difference between,

It was the intention of the Legislature by s, 29 of the Water
Clauses Consolidation Act, as enacted by s 2 of c. 56, 1903-4,
to secure to free miners, occupants of placer ground, whether
they hold as original lecators or us lease holders, that continnous
flow of water which the section apecifies.

A free miner having obtained certain rights on one creek
under s, 29, does not forteit them because he obtained additional
rights on another creek under another section,

The enactment contained in o, 56 of 1903-4, shews a elear
intention to eut down the rights of holders of water records, and
to increase the benefits aceruing to the individual free minor
undep the Plucer Mining Aect.

Per Irving, J. (dissentiente) :—A leaschold, being held under
a lease granted pursuant to the recommendation of the Gold
Commissioner, on the representation by the applicant that the
ground is abandoned as placer ground, the term ‘‘location”
would not be properly applied to it.

Decision of HEeNDERsON Co. J. (Mining Jurisdietion),
affirmed.

A, D, Taylor, for appellants. Kappele, for respondents,

Full Court.] -McApaym v. KICKBUSH. [Nov, 22, 1905.
Nounswit—Euvidence in rebuttal, rejection of—-Burden of proof
—Damages,

In an aection of replevin, plaintiff proved ownership and
rested his case. Defendant then moved for a nonsuit, the de-
eision on which was reserved until he had presented his case.
Plaintift offered evidence in rebuttal to meet the case made by
defendant, which was rejected on the ground that evidenee to
prove the non-existence of the tenancy alleged would be merely

L)
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confirmatory ol the plaintiff’s case, and the action was disposed
of by allowing defendant's application for a nonsuit.

Held, that the rejection of the evidence tendered by the plain-
tiff in rebuttal could be sustained only on the ground that the onus
of proof on the issues to which it related was at the ovutset of
the case on the plaintiff; and that the course adopted by the
learned trial judge admitted the evidence for the defendant to

and excluded the evidenee for the plaintiff from review by the
Court of Appeal.

Decision of BoLg, Co. J., reversed,
Macdonell, for plaintiff. Bowes, for defendant,

unter, CJ.] MorTox v, NICHOLS, [Feb, 26.

Contract—Spcecific performance—Option to purchase mineral
claim—Time of the essence—Tender of instalment of pur-
chase money.

Where the contract is for the sale of property of a fluctuat-
ing value, such as mineral elaims, although there is no stipula-
tion that time shall be of the essence of the contraet, yet by the
very nature of the property dealt with, it is clear that time shall
be of the essence.

Where the transaction is an option, or unilateral eontract,
for that reason time is to be taken as intended to be of the es-
sence.

Where there is astipulation to pay money on a partienlar day,
and no place is agreed upon, it is the duty of the payor to seek
out and find the payee if he is within the jurisdiction.

R. T. Elliott, for plaintiffs. W. J. Taylor, K.C,, and Twigg,
for defendant.

Full Court.] HoprER v. DUNSMUIR, [Jan. 25.
Costs—*Event,” what constitutes.

By s. 100 of the Supreme Court Act, 1904, the Legislature
expressly intended to provide an automatic code for the dis.
position of the costs of all trials, hearings and appeals in the
Supreme Court, and to sweep away all discretion save in relation
to the specific exceptions set out in the said s. 100.

Boduell, K.C., for plaintiff. E. P. Davis, K.C., and Luzion,
K.C, for defendants. Sir C. H, Tupper, K.C., for intervenant,
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Full Court.] ' [Mareh 6.
Wesr Kootenay Powsr anp Taear Co. v. Crry oF NELSON.

Water Clauses Con. Act—Grant to municipality for power
pUrposes.

Appeal from judgment of Irving J. See 41 C.L.J. p. 72R,

Hela, having regard to Lord Blackburn’s examination of
Rickett v. Morris, L.R. 1 H.L.. (Se.) 47, in Orr-Ewing v. Colqu-
houn (1877) 2 App. Cas. at p. 852 et seq., and the remarks of
Fitzgibbon and Barry, L.JJ., in The Belfast Ropeworks Co. v.
Boyd, 21 L.R. Ir. 560, the law is not that any sensible interference
is per se actionable, but that there must be either actual damage
or & reasonable possibility of damages to give a good cause of
action, and that in determining whether the defendant has dis-
charged the onus regard must be had to the circumstances of the
case.

Held, further, that in this particular case the defendants had
discharged the onus, having regard to the evidence taken since
the trial by leave of the Full Court.

" MacNeill, K.C., and Lennie, for plaintiffs, respondents.
Boduwell, K.C,, and W. 4. Macdonald K.(C., for defendants,
appellants,

Bench and BVar.

At a recent meeting of the County of Ilastings Law
Association a resolution was passed expressing a decp sense
of the loss sustained by the members of the Bar of the above
County through the death of His Honour Judge Lazier, who had
held office for over thirty years. The resolution spoke of the
courtesy, integrity, impartiality and devotion to duty which
characterized him in his judicial career; and expressed the assur-
ance that his example would be-deemed the standard for, and
his life’s work and memory held dear by the members of the
legal profession in the County in whieh he had lived for nearly
four score years.

The appointment »f Mr. Hugh MeMillan, of Guelph, as
junior judge of the County of Victoria has been well received
in the County that knows him best. It is refreshing to record
that the organ of the political party to which he does not belong
applauds the appointment, saying: ‘‘His long experience in and
knowledge of the law, his mature judgment, his fairness and
his practical common sense, well fit him for the discharge of the
duties which he has been ealled upon to perform.’’> We concur.




