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(b}

(e)

(1)

(X1)

(111)"

(1)

THE PROVINCES COF CALNADA AKD THE EXERCISE -

OfF THEATY-HMAKING PC%ERI

The purpose of this study is to exemine

vhether, under the principles of international law,
the members of a federal union ean make international -
agreoments} ond, if 2o, ,

what is the nature of such agreements under international -

. law and under what conditions can they be made;

what are the implications of these principles and practices
for the exerc¢ise of treaty-mazking in Canada,
This atudy accordingly examines

The rrinciples of international law relating to the
povwers of members of a federal state to mske treaties;

The practice of federel states other than Canada in

respect of treaty-making by the members of the union;

Interpret#tion of the Canadian Constitution concerning
posaible provinecial treaty-making powers;

Provineial practice in Canada in respect of'craaty-making;

- Possible future rrovincial perticipation in treaty-making,

 The‘conc1us1one drawm are set out at the end of the study,
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. I THE PRINCIPLES OF INTEKNATIOHAL LAW RZLATING TG THE FOWIR OF
CONMFOHLNT PARTS OF A FEDLRAL 3TATE TO MAKE TREATIES

duction

The staiting point for exarzining this question ig the
principlo, Aormulated in 1962 by the International Law Commission,
that’

"Capacity to conclude treatios under international 12w is
fosseﬁsed by states and by oSther subjects of international

Aa a general etatement, 1t is true to say that lederal
ststes have placed the conduct of foreign aff~iras in the hands of b
tho federal government, It is =lso true, ag a general yroposition, é
‘that some federal states have authorized their constitusnt members ?
'.to partake of a degree of.inzﬁrhational 1ntetcourae, but that existing };
- federations have not dividod'their international parsonality. |

7

But these gropoaitions ure true only as ;eneral statements
- whose accuracy reflects the tendency of federal states to gusrd, for

" the central suthority, the z@nqral responsibility for foreign affairs,

_ ‘It will $e scen th&t: under éertaiﬁ circumstances;>ther§
 '18 no iNcompatibility, on the legal plane; between the axisteﬁée of
a primary intern:vional responsidility in the central suthority snd
a fragmented, or partial, 1ﬁternationa1 responsibility in pafticular
‘units of a federal complex, |
. o achol«rs who have ex: 1mined tnia question have uniformly _
found it not free from diffien ity. iather than clurifying the mattor,

they have tended to spre:d c¢onfusion by starting thsir investizatione



with certain prior assumptions about the nature of statehood or

| ebvereignty and either_ignoring the facts of international life
or interpreting them so as to fit them into the mould of their
proconceiQed ideas. Thug even leading authorities haQe somotimes
"misinterpreted state praetice and ¢ited the congtitutions of

particular states to support different conclusiona.

The Rapportaura of the Internatiohal Law Couxmission have
studied this question for over a decade. In 1962 the Commission
wag able to adopt the folloﬁing suceinct gtatement!:

“In a federal state, the capacity of the ﬁembar states of a
federal union to ccnclude tresties depends on the tedoral
congtitution.,” 2 ;

The question of the capacity of the component members of
a tederai union to make treaties had been'studigd by three different
‘special rapporteurs on the Law of Treaties for a deeade before the
Commission adopted this Coramulation. These three succeasive
_’rapporteufs, 3ir Hersch Lautérpacht, Sir Garald-ritamaurice and

-~ 84r Humphrey wWaldock, are among the most suthoritstive Jjuriats of

- -this generation., Yet each adopted a different approach'and a

diffqrent soli - 1 to this question,

‘The formulation of the Commission constituted acceptanee
of the view of Lauterpacht that the oxister 2 ~f a genuine treaty-
making power in the members of A federal'union could not, g _priori,
be rejected. iauterpacht thus_acéepied the possidbility of a member
of a federnal union posseseing san international capacity in iespecﬁ

of treaty-magggg‘powero.
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But his "plural® view of the nature of treaty-making 4in
a federal state, advanced in 1953, wns *éjected fiﬁe years lster

by his successor, Sir Gera;d ”1tzmnurice, ‘who aaw the treaty-making

'power in a federal nnion 88 an inqivisible quality. FPitezmaurice's

succassor,:SXr Humphrey naldock, tried in 1962, without sucbass, to

reconcile the édnflictiny views of his two predeceysors. His

 formulntions led to the Commission 8 acceptsnca of Lauterpscht's

'approach.

' This represented the viciory of a pragmatic and flaxible

- 1nterprntation of intaern:itional lsw, as distinguished from the
-uidely held bLt more doctrinaire view of Fitzmauzice and othera

"about the unitary nature of a nation 8 trenty-mpking power.

':; A8 the controverasy over the years in the Commission

' rer1écts,‘in brief, both the gxisting conflict of views on this

- - question and the extent to whibh leading‘Juriats have been able to

‘reconeile thesme views, it is worth analyszing 4n soue detail the

;‘rpspectlve approaches of lauterpacht, Fitsmaurice and #aldock, and

‘fﬂ;thqﬂlnternational Law Commission 1tself;

e ereta v .
Lautefpachtnwrote'that'

%It s impossiblae to lay down 4 hard sad fast rule defining
the competence of all not-{full sovereign atatea. byerything
depends upon the spscial ease," 3

He accordingly concluded that agrcemantn by subordinate units in
a federal state could be "tieaties in the méaning of international

L e , ' .
law", The value of Lauterpacht's study Ls somewhat marred by the
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inaccurate list of ex#mples of such partial treaty-making powers
which he gives. This does not, howevef, afféct the validity of his
- genera] conclusion that  f .; ‘ | | X
"”International'léw authorizes states to éaterminc the tréaty-
making eapacity of their political subdivisions." §
‘" Thus Lautorpacht saw the existence of this fragmented
V.treaty-naking pover as a function or quality delegated by the
federal state to its subordinste units. Froof of the rdelegated®
 character of thié limited tresty poweb wasg to>be found in the
- "occasional requiremeﬁt,of axrrogs authorizstion by the

~ federal asuthority and of conformity with the interest of
: the othar members of the federation®,

Lauterpacht concluded that

fin the absence of such authority gonfer law,

. member states of a Pederation cuannot be regarded as endowed
with the power to conclude treaties., For, according to

- internctional law, it is the Federation which, in the absence
of provisions of constitutionsl law to the contrary, is the
subjact of intermational liw rnd in:ernational iantercourse,” 7

Lauterpqcht’s general approach is also that of Lord MeNair,

T lfitzmaurice did not regnrd with favour the views of hisg
. predecessor. He proposed, as s part of his draft code on the Law
of Tresties, that the Commission agréo that |

"The component states of & federal union, not possessing any
international personality apart from that of the union, do not
possess treaty-making capacity. Insofar s they are eupowered
or authorised under the constitution of the union to negotiate
~or enter into tresties with foreisn countries, even if it i3 in
~-their own name, they do so 33 2gents for the union which, as
alone possessing international personality, is nscesaariiy the

bound by the treaty and reaponsible for '

entity that '~ores
- ]

sarrying 4t vat.® 9

_______
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After refarring to certain specifie examples of treaty-
making powars by component parts of 2 federsl union (in particular,
the 5wiss cantons), Pitzmaurice asks whether this ?ractice amounts

"to any more than a species of appointmant, authoriration or
accrediting of the componant state or division of the union
ag 9 wvhoje? It 1s bolieved not, for -=- hewever much such a
troaty might rolate only, cr have its application confined to
- the territory or affairs of the component state or division
~alone ~- it would ve the union as a whole thst would bte bound
. by it, znd that would be the entity internationally responsible
. should the treaty not be carried out,” 10

Thus Fitzmaurico,_like Lauterpacht, 8aw the exercise of

’treaty-making powers by subordinnte units of a state as an exercise

of delagatad powers. To Titzmaurice, the constituent unit acts as
' v
an gpgent for the federal union and this i1s a0t Tound by the treaties

it makes. In consequenda, it {5 not in any sense a'aubject of

‘internationsl law, For Lauterpacht, the delegated power can have

R

the affect of econferring anvalament of genuine treuty=muking capacity

on the constituent state, as the unit is presumably bound by its

1nternabional agreements snd is thus, to some extent, subject to

international law,

*

| "~f1*;f§sir Cerald Fitsmaurice's approach was valuable in that

"~ he gave‘focognitioh to the importance of knowing whether the member

of a federal union purporting to znter into a treaty was itself

internationally responsible for violating the treaty or whetner

the federsl state was the responsihble entity in 1nternationa1 luw,

Only i{n the latter case could it be said that the'ﬁembor state w:s
agtually exercising a treaty-méking pover subject to internitional

law, But Pitzmaurice tended to ignore the actusl practice of

VTR ML T T, T T e
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certain states and thus to overstate his conclusions,
saldock's View

Siinﬂumphrey %aldock tricd to reconcile the opposing

views of hia two predecessors, As the norwal rule, he proposed

- Athat in a rederation or union

finternational eapacity to be d party to treaties is in
principle possessed exclusively by the federal state or by
the union, Accordingly, if the constitution of a federation

. .or union confers upon ita constituent states power to enter
into agreements directly with f{oreign states, the constituant
gtate normally exercises unis power in the capucity only of
sn organ of tge federal state or union, as the csse may be." 11

¥Waldogk thus accepted'Fitzmauriee'a unitary view as the

normal rule.
But ¥aldock then wentioh to formulate an exception:
. ®"Internztionsl capaedty to te s party to tresties may howevar
“be possessed by a constituent state of » federation or union,
upon which the power to enter into agreement directly with
foreirn states has bieen conferred by the constitution:

(£) 4f 1t 18 a member of the United Nations (Ealdock wag
thinking of tha Ukrainicn and Byelorussian 35k);

(44) if 1t 18 recognized by the faderal state or union snd
.. .- . by the othar contrictins state or stites to posssss an
..o -international personzlity of i{ts own.,” 12
' Thus, in additien to the "normal" (Fitsmeurice's) rule
“that a constituent state 2cts s agent of the federal stste ingofar
as it has a2 treaty-mnking power, -aldock formulited an exceptionsl
(Lauterpacht!a) rule that the constituent member c¢an, through a

| delegation of powers frox the central authority, make tresties as

a principal (i.e. internationally responsible) rower and not merely _

as an agent of the principal (central) powers

a Ty,
o ot w3 i T

T



The International Law Comnission, in 1ts.deliberations
in 1962, dropped ¥aldock's "normal™ rule. In deciding that "in =
federal state the capacity of the membét stafee of a federsl union
to conclude tféaties depends on the federal cénstitution“, (Article 3)
the Commission,.in effect, approved, 1n-modified form, “aldock's

."exceptional" rule which in turn was based on Louterpacht's view,

The Cdmmisaipn'q'article thus aécépta with equanimity
that a com;onent part of a federal staio,may have some treaty=-
moking powers. This is made clear by the following comment of
the Commission: ) | _
nMore frequently, the treaty-m:king capacity is vested
exclusively in the federal rovernment, but there is no rule
of international law which precludes the component states
from being invested with the power to conclude treaties with
third states. A guestion may &arise in some cases as to
whether the component stite concludes the treaty as an organ
of the federal state or in its own righte. But on this point

algso the solution hag to be scught In the provisions of the
fedaral constitution.” 13 ,

al Ragig for th onmis 'y By

In deciding, in1effact, th#;,ihﬁernntxonal lsw remits
 to the constitutions of federal states the deﬁéfminatioh of the
treaty-making powers of its constitueh; members, the Comnission
did not articulate any theoretical b:usis for this statement éuch
as that expressed by Lauterpécht, i.s, that the unit receives this
power by delegation from the federal authority.

‘ _ The Commission simply reduced the matter to a 'factua,l'_

R
a



abgolute btut a limited sovereigﬁty; it is subject to the rules

-9 -

determination of the powers of particular units under particular

constitutions,

But in so doing, they seem to have accepted the view

‘that such powers can exist only if they are assigned to the mombers

of a union'by its constitution,

ve

Has the Commisaion thereby accepted che view that the

- members of a federal union mny be partially sovereign?

Thia is a difficult guegtion beeause the concept of . -

. sovereignty is vague and has stronper emotional than rational

-connotations, A sovereign state in today's world enjoys not an

. of international law znd to its other internaticnal obligations,

but it 1§:not under any other form of external limitation or control.lh

1f a member of a federzl union has power to nsgotiste

“f,trcatiee in the sphere of ite own domestic competence and without
’-,controi,or authorigation froh the federal suthority, the member
‘state not .only has a certain {nternational personality, but it would

appear to be partially sovereign, i.e., sovereign within the sphsre
of its own competence, To the extent that other states vere'willing
to deal with such an entity, it would, through international |
recognition, have the potentiality‘of acquiring the legal power to
play an independent rule on the international plane. In such |

ciroumstances, the overall form of the constitution embraecing such
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member stéceu would not bs that of a faderal union btut of a more

loose-knit inter-state association,

Av.If,'hdwover, the membef states were subject, in exércising
- their treaty-making powers, to the concurrence of a central authority,
-t..'hey would not exexcize any genuinuly sovereign powers because, in
| 6rﬁ§é to be sovereign, even within & limited sphere, an entity xust
" be frée from external control other thén‘that imposed by internationel
léu or treaty obligdtionu.ls | R |

-

Treoaty-making power 1a a prerogative of a "subject of

international law", Bﬁt the exercise of a limited, delegzted,

AT i S S B

‘::;&reatmeaking power by an entity, although making the unit, in a

| limited sense, a subJéet of interﬁation&l law'and the reéipient
of.a degree of internabional’personality. does not have the result
of that'éntity becoming a partiallf Pasovereign® or 'independont”

- state, in circumstances where such treaty-making powers are subject

'1‘: to federal controle

Loneclusions

The conclusions to Fart 1 are given on the following

PageBs




-1 -

I 'THE PRINCIPLES OF INTERHATICH-L Li% &BLATING 10 TH: FOLER OF
COMPONRNT PARTS OF A FeDaRAl OTaTE TC BAKE THAMA TIEd

1. There is no rule of international law which precludes

the component states of i federal union from being invesated with

the power to conclude tresties with third states. The view that,

in 2 federsl state, the treaty mixing power is necessarily indivisible
ie not well-founded,

2, -  ihether or not the members of a federal state pOssess any

-tresty-making powers depends on the federsl constitution,

3. | In determining whst meaning 3hould‘ba given tec a feders)

state's constitution, resort should be hid not marely to the relevant
written instruments tut tc the existence of s3ny constitutional

-.conventions which sy have evolvea concorning the interpretition to
_be ziven to the federal state's constitution,

h. o If 2 mamber of 3z feder:zl state exercises treazty-making
powers 3s :n azent of the federal st te, then it 1s the federal
stote ilone which is 2 party to and hound by the tresty and the
compoucnt state 13 not, in any sense, sudbject to internitional law,

5. If, howaver, the component member 1s {tself bound under

the treaty, then the wember state is, in fact, a perty to an inter-
national treaty znd to that extent is hoth subject to internaticnal
lsw and ias recognizced by other pzrties to the treaty as responsible

.on the internationsal plane for its performunce.

6. ~If & member of a faderal union hss, under the constitutian,

both extensive legislative juriasdiction in s given sphere ind
unrestricted rower to enter into tresties f5lling within that sphere

-. and for whose viol=tion the merber would iteelf be internationally

responsible, the state may properly be regarded as partially

. sovereign. 1f, however, its powers to become a party to s treaty
- and be internationzlly resgonzible for its performince are subject
- to the permission of the federal ~uthority, the member would not be

sovereign or partislly sovereign, ss it would be subjoct, within the
very. srhere of its competence, to the axtarnxzl control of n superior
awithority. The possession of such external conzrol on the p:=rt of

a guparior federal authority is incompxtible with the attribution

of 2 renuine aovereignty te = sudor dinate member subject to tth
control,

7. The existance of extgnuive treatye-making powers in verious
members of » union would, if not subjeet to federsl control, mske
them sovereirm in l:srge aress of international law and theraby rsflect
the existence not of a2 faederszl state tut of a loose forw of inter-
state associstion,

FIPP I S
“
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8, The genersl view of lerol scholars upholding the
possibility of a member of s federsl union having the power,
under a federal constitution, of being a2 party to an international
treaty (snd ncgordingly, to that extent, being subject to inter=-
national law and acquiring some legsl wersonnlity) is that such

powere 6xist on the busgis of ¢ JBlBL‘t;0n from a feder=zl authority
or the federnl constitution,
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II A SWEVEY OF STATE PRACTICE CORCERNING THE POWERS OF MZMBERS
© OF_A FEDERAL UNION TO MA{E THEATIZS

- The constitutions and practice of a number of leading
federal states are examined. These are Australia, India, Switsor-
~land, the United States, the Soviet Union and Cermsny.

" (a) Component units which have or appear to have no treaty-making
POWers : ' :

u ali

The component aﬁatea_of the Australian Commonwealth appear
.to have no power to make trezsties bu; thia pbint cannot be regarded
as enﬁirely settled. The Australiazn Constitution of 1900 does not
deal expressly with the making of treaties. The power to conclude
treaties is part of the Tueen's prerogitive (as in Britain énd |
 Canada) and is exercised by the exécutive of the government of the
: ;Commonweglth under the common law without expressed statutory

provision,

‘__{fxf?ﬁe'COmmonwealth Farliament hug powers to make laws
.féspectingv"external affaira".lé The federai govsrnmént, by making
:h treaty, appears to obtain powers to pass laws on mstters which
without a treaty would be beyond the power of the Commonwealth
legislature.17 Thus the High Court of Australia held in 1936 that
the power to carry traatieé ihto effect brought within the sccpe of
the Commonwealth Farliament aubjects which, without a treaty, would
be beyond thosoipowars.ls But the precise limit of these powers
has not yet deen decided and their nature and extent 1is dispute&nby |

some of the Australian etatesolg
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2s India

| .Under the Indisn constitution ﬁhere exist threoalista
determining whether a particular sﬁbject £alls within the legis-
lative srhere of the fedqrél or proVinéial'governmonta or both,
The "Union List" agsigns to the federal government the power of
. 5entering into treaties, agreerents and conventions with foreign
countries”. Thus the Union Pariiament has the exclusive power in

India both to entar into treaties and to make laws respecting them.

~In passing legislation'in ofdsr,to implement treaties,
the Union Parliamont has the right to invade the "Stzte List", This

is made clear by Section 263 of the Union Constitution: S ?h

"esoFarliament hra powers to mske any 12w for the whole or
any part of the territory of India for implementing any treaty,
agreement or convention with any other country or countries or
any decieion made at any internstional convention, agsocisation
or other body®, - ‘
”//The federsl govornment thus exercises all foreism affsirs
. powers on the internitional plsne snd possessou»plenary powers to
-i implement, through legislation, obligations undertaken through

~ ‘intermational instruments.

Althou:sh Kashmir~ia tréated separately unﬂer the
Constitution, a Constitutionsl Grder of 1954 had the effect of
making the Union List concerning the powver to make and implement
all treatios‘applieablo to the territorj of Kaahmir,
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(b) ' Momber states uith powers to make certain treatiea as agents
federal union

© Xa Switzerland

The Swiss practicé is oftén cited by authors seeking to

_ uyhold broad pcewers in members of =2 feder&1 union to anter into

.treatiea. This does not seem juatified.

‘Article & of the wwiss Constitution states that the

‘ Confederation has the sole rivht of "concluding slliunces snd
~trestles with foreign powers and in purticular tresties concerning

- egustomsg duties =nd trade”, But Article 9 states!

"In specific cases the cantons retain the right of concluding
trezties with foreign povers upon the subjects of jpubliec
economic regulation, cross-Irontier interccurse and police
rclations; but asuch treatiszs shzll contain nothing repugnant
to the Federation or to the rizhta of other cantons."

Article 10 provides:

"Official relations hetween a c.nton and a foreign government
or its representstives tuke place through the intermediury of
the Feder=l Council, Nevertheless, upon the aubjects mentioned
in Article 9 the cantons may correspond directly with the
inferior zuthorities or officials of a forelsn state.”

-

~Under the federal conatitution the cantong sre sovereisn

‘aubject to the constitution and exercise all poaers that have not

been transferred to the federal sovernment (Article 3)e The

Pedersl Council, under Ars icle 85(5) "exsmines the treaties which
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cantons mako with eagh other or with ioreign governments and
o 20 . ,
sanction them if they are allowable". The federal authorities

, can examine a proposed treaty of a crnton if the Federal Council

gg;gghg;_g_ggggg raise ob*eotiona to it, L

The Federal Courecil thus maintains direct control over
) all 8uch azreementa and is 4uthorized to prevant their formation
if they contain anything contrary to the constitution or if they '

- infrinre on the rights of other cantons,

- Ir negotiatiora sre to take place on s mitter falling
within the legal rights of the ca ntons, prior discussions first
tike place between federnl end cintonal =uthorities 7nd ~n agreed
Swiss position is reached. Kegotiations are-then undertaken with
‘8 foreign power (under the suspices of the Federal Council) by the
A_Federal Folitical Vepartment. " ‘

_—

Federal agreements are binding on all cuntons; they
‘ ,:cannot bpt out, The federal government does not congider it

- necessary to obtain unanimous ngreement of all eantons bafore the

. federal authorities ratify sn spgreement,

Among apecific exnmplos of c¢cantonsl treaties are those
of 1874 between Basel and Bzden concerning tha agreement to establish
a ferry; of 1907 tetween Dasel :nd Argau concerning the establishment
of a hydro-electrié plant; ~ond Qf 1935 b2tween Berne snd Neuchatel
-aﬁd France.21 Formerly agreements on taxncion-were.mﬁde hetweon the
| csntons and foreign states (for example between Vaud and the British

Government), These aras now being raeplaced by Confederution agreements,




~ Aecording to frofessor Cuggenhaim of Geneva, it is the

fodersl state znd not the cantons which are intern:tionslly respon-

‘ aibla for the execution of a tresty.

‘La Fédération...est respons:ble gur le plan international .
de la violation d'un tel traitéd par le cinton; l'acte contraire
“au “roit des pens commis p:r le canton est imputable 2 la
Fédération qui asmume la ionction de sujet de regponsabilité,” 22

The COnfederxtion has the power to mske tre'ties with

-t

regard to mattera [alling wtthin the central legislastive competence.z3

The Confederation also has or can acy uire Lowers to igglercnt the |
»treatyz ' ~4

(a) by lsgisl:tion pursusnt to its'powers to perfofm treaty

oblig:tions; ,. - .
:(b) through initiating s conatitutional amendmbnt;
(e) through holding a popul«r referendum go as to acéuire
‘ 21 :

legisl-tive jurisdiction, .

'/f Thus, on the internstional plane, the Swiss Confederation

| alone has Lh@ power to become bound by 1nternﬁtion‘l 15w throuch
the making of tresties, and the uonfederition has, or can legally

“acq :ire, in broad mznner, the pover to irnlement trsatiea throuph

Ierislation otherwise lling witﬁin ‘cantonnl jurisdiction.

(¢) Members of a federal union with powers to make certain treaties.
as principals (f.e¢. a8 subjccts of internstional law) snd not
asg sgentpy for tne fad aral state

s The United Htotes qj\&meriCa

Article 1, Section i0 of tho.United States Constitution -

g v oo b e -
'ﬂ R
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declares thst "no stste shall enter into any treaty, rlliance or
cbnrederntion” The same srticle further declares that no state
“shall, without the consent of Congress,...enter into any ngraament,

- compwct or contcht with any other state or with a foreixn pover®,

Aécording‘to the advice 7iven by the'Attorney-Ganeral of

' the United States to the Secratary of State on May 10, 1909, the

""qbova proviaion "necessarily implies that an agreemont" (for the

“construction of a dam on a stream forming part of an internationsl

'1if3b6undary) "might be entered into hstween a foreign power and a

'atatq, to which COngress shmll have ziven its consent”,

: The prohibitiona of »rtic]e‘l_of'the Constitution have
been taken as not auwlying to all rossihle ;greementa, compacts or
Vconcraets between one state and another or foreign power but only
- to "the ‘ormntion of any esmbination tending to the incresse of .

;political power in the states which may encroach upon or interfers

, , » ‘ . 26
with the just supremacy of the United States“.

S >Tﬁe 2bove atatement is bdsed upon a decision of tha
;.Suﬁreme Court of the Unitpd )t :tes in ';;g;g;a va Tennessee. Thia
‘priﬁc{ﬁle»has come to be Kpown as the "Folitical Balance Doetrine”
théh hiis been used as 2 device to combine the mdiimum flexibility

of states' dealings and control within the overall limits of national

 1nterests.

It would appear that ajpreements of this type entered into
with the consent of Consreas huve neyver been exercised with tho

exception cf 1rter-&t¢te compicts open LO accessien by Canadian

o
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provinces, Three ¢cases where Congfesaionnl éonaent wag sought
énd obtained were the Northesst Inter-stste Forest Fire Frotection
.QCompaet of 1951, the Gresat Lﬂkes Basin Compact of 1955 between
aeveral states of the Union,

ad the [¥innegota-Mnnitoba Righwzy

Agreewent of 19*2.1

‘ . In 3ddition, accordirr to I'=n4*'m*l States Jurésﬂrudencé,
the states can, without the con«ent of Conrress, enter into agree-
~mentg which are not coneidered (c be|"an sgreement Or ContriCl...
 §ith“a foreign power”, Fdr ekamplg, £he Jupreme Court of North
- Dskota held thst an'ngreemént betwéen'coﬁntiea.of North Dikota and

‘a Canadizn municipality for constructing a drain from borth Liakota

L presumnbly not governed by intern:zti

" {nto Canada Was not an agreement or
of Article 2(10) of the Constitution,

L Thus, 28 will be seen lats
the consent of Codgress; sOMmeE of_the

: yoara, have entered into a number of

"’ provinces. It would seem that, as 2

- Congress was not scught for such com

',poasibly'be considered as raising th

affect "the political bulance™ of tn

It would acccrdinély 1 pen

s

two types of ngreements:

n contriact within the meaning

2’(See page 57 for two other
B examples.)

r,'it woﬁld appear that, witho#t
states of the Uhion, over the .
minor.or tochnical'ugreemento,
onal law, with certain Canzdian
general rulo, the agresment of
pacts beciuse Lﬁey could not
question whether they would

Union,

[

that states csn enter into

¥ith the consent »f Congre

{a)

" into essentially non-political airee

ss, individual states can. enter

ment s} these would jresumibly




“1ﬁnx(1(10) ),:hhe effect would be that,

' agraements of a more minor character

f:}}in rggpect of the e&erciae of both tr

T m—————
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bevéovefnqd by internstional law. Th

zuthority on Qhetﬁer the indivicduzl g
agreements entered into with & foréiy
_since compactn batween ststes and bet
i;fare authorized in the ‘sane article of
A
-f:menpa approved by Congraaé, the indlv

‘{nternational l:w, This conclusion_i

| (b)_
f governed by 1nternational law; d.ec.
'f_néture of a2 contract govarned by vriv
}

. the absenco of ndequqte }uthorit}, <h

funcertuin )

Notwithstnnding these excer
htates, the United States Constitutio
Sverywhere pos

=]

(i'implemﬁnting powerse.

”there ia found...a raco;nitioﬁ

aithout tha consent of Ponrrese, states can enter into

are appe rs to be no clear

%atéa are themselves bound by

h_pqwer.' It would -appear thst
néeﬁ stétes snd foreign powers
the United States Constitution
tAleaat in the case of zgree-
idual state is bound under ‘
8, howéver, not free from douht.Bo;

whiéh would probably not be

the agreement would be in the ?a

ate internstionzl law, : (In '%

o accurscy of this anéiysis is }1
o _ %?

tional powers existing in the
n is overwvhlemingly centralist

esty=-making and treaty-

sizle in the Constitution

of the principle thit the

~ exclusive control, actually or p
foreign atutes reste with the Fo

The United States Constitut

that all tre:ties m=zde under the aulh
"ghall be the supreme luw of the ln
ag to provide for very extenalve rowve
to legislate on matters'which ATE th

e

they would otherwise fzll within the

d.

otentizlly, of relatioas with
varnment of the whole country.” 32
ion (irtiele VI) provides

ority of the United Stotes

"« This hra been interpreted.ho
rs in the Unlited 4tates Congress
ﬁubject of n tre:ty evé%ﬁihough

Jurisdiction of the states.



‘i_Conatitution, the situation 1n the Un
'“TYwhen the treaty-mqkiny rower 15 activ

- effect a unitary rather than-a federa

21 -

" This is the efiect of ihe decision of

case of Miggouri vs Hollsnd in 19:C.

3}goo:; even furﬂher. Thq federsl

1936

o foreign #rfaifs'fiald.ara virtually'u

| As ) result oi the int wrpre

i aa g AR L B Tmss o e T ST

the Suproeme Court in the

Tha Curti

govetnment's nowers in the

nrestricted.

o

tation given to the Americun

ated,

1 state,

"f2.'ﬂihe Union of Soviet Sociﬁlist ief

' QTConstisution of Decenber 5, 1936 {art

: of the Uniov

‘féuubh the )oviet Forelm uini iter &b

-On February 1, 1G4L the UG

"»"the ripht to enter 1nto direct
conclude sgreements with them, 3
‘reprpsentatives.with them" .

In rerortirg this ame na Nt

"have quite 3 few specific =cono
‘which esnnot be covered in full
: sentation sbroad end 2lsc by tre
. Union with othar states. These

ubligg_'

R 5d0ptéd mn_améndmént to its

1cle 122) giving each Repubdliie

relstions with states, to
ni te exchange‘diplomﬂtic .

tc the Supreme Zoviet of the
ted that the Uhibn nepublics
mie aind cultural requirenents
meagure by All-Union repre-

aties and agreements of the
nationzl reguiremwents can be

" met by menns of direct relaticns of the iliepublics with corres-

ponding states.” 34

Inder Article 68 of the Con
fthe Council of kinisters of the
guidance in the sphere of rel- 131

The" Ukrainisn and Byeloruss

ﬁerg admitted to the United Nntions |

gtitution

JoOReesexercinaes ener:l
ons with forelrn states”.

1ﬁn Foviat qocia]ist Lepublics

- R

ited States is thet, at leest

the United,Statea is in |

nd are parties to = nurber of
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multilstersl tresties, Thue the Unicn Republice zppeer to have
the‘r*ght to becoﬁe perties toitreaiias on any subject and to be

con°idered 28 intprnuticn111y rssxonﬂi‘leiand<partially soverelign

.‘ “cubjects of internxtionnl laow i' other stotes are #1lling to treat

o with them and so regdrd them, uOViﬂt theorists seem to regard the

, union Republics as having virtually unlimited powers in the Loreivn
35
;affaira fisld. it 18 well known that the Re;ublice 9098633, unier

the'Constituticn, 4 rirht of secession from the Union.

: '1t is doubtful however, whaether the Soviet axperiencé
, .haa much re‘evance frrm tha standpoint cf the practical problems

._iof treaty-making in a federfl state,

| | 3ince the USSR 18 nct a democracy 18 the term iﬁ under—
’atood in the “est and as there are methods of Party control {organized
”on a central basis) which sre not reflected 1n other federal unions,
itvwould seem that the "autonpmy" of the Union republics and the
degree b} "govereignty” which the oviet Constitution granta them
S do not provide either useful psrallells to or insights into the

- problema of federalism in the democcracies,

:‘Furthermgro, the exercise by the Union Republiéb of}their
" broad powers may be substsntially affiected by an sddendums to
irticle 14{a) of the Constitution whilch provides that the All-Union
governmn:nt has exclusivd authority Lo reguiuto "the estzblishment
of the general chsracter of relationg hetweon the Union Republics
and other states", A 3oviet wriier nas described the relationship
between the hepublics’ Commissariat of, Foreign Affaire ~nd the

36

All-Union Commissarist as that of "a subordinate to s superior",

7
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o of delegation from nnn centra,.

This snd othar re?turna of

general powe ‘8 to thc Ukk“

'ovarn:snt

the Soviet Constitution giving

asve led an authoritative

writer to doubt nhether the U RO ayntem can properly be described

aa'federal.

Ho describes the rr~nt to thc-Vurioua Union governments

 0£ foreign affairs as "a arsnt u;on thp principle of decentralization,

- 3e Cermany .

- {a) ?ederél “eputlle of Germany

Under the POﬂwti*uuian of 1

“Consbitqtion of the “eimar ﬂepn%l;c,

;(:ully sovereign aarlier in the ﬁiﬁéb

_.rpowers to snter into asreements v *h

37

nd‘ﬁﬂt upon the feaerﬂl nrinciWIe".

%71 xnd 3014n under the
the‘constituent ermsn atﬁtea
certh century) rossessed certain

”o"nivﬁ states, Under Aarticle 32

gbﬁ.the_ﬂonn Constitution (1949) it iv .rovi ed that:

(1)  The muintensnce of rel tions
;;,;bn the a*f 4r of the Fﬁﬁnr
(2) Befores Lho coneluaion of

“condition of a Lind, tha L:

~":?[gufficiant1y emrly;'
(3).

r

Lindar are ccm*

13 with Poreipn stites &hmll
1 Go vnrnn¢nt,_»

5ﬁ're sty sffacti ?'tho dpéciﬂl

nder nust bve consultea :

t«“ *hay axy, with tha
rernﬁent, "conclude treaties

utl on_ rovidea thvt.

\ Insof-r 28 the

o approval of the Tedersl Gov
o with fcretrn 3tates.

772{’ﬁﬁrtic1e SO of thn Conzt ’

f?*ﬁﬁe Fedoral Presicent ﬂhal

traatieg with forbivn gtatey on
and shiall aceredit

- Thus, according to the Pon:

reTresant the Feder Lioﬂ in
motters concerning internationzl law,
lbeh 1 of the Federation
=nd receive envoyar',

He shall conclude

» Congtitution, the Leunder

hrve powers to make trenties with regard to mitters falling within

their legislative compatence,'suhjact
Covernmant,

making povwers,

. to the approval of the Federal

.However, cnly aprring use his been made of these treatye




~f}under nrticla 32-

' '$_the Federal ”cvornmont for use in nago

e gke

Treacins are negotiated initislly by the Land authorities,

The 2pfreements achievel ire binding only on the Lond or Lander

signing them., The ‘Faderil Covernzent

hes never disallowed & traaty

~'but_hae, it appenrs, discouruzed Lander from attempting to enter

‘i into *ham" The Vederal»Govefnmant, in general, takes a negative

xttituﬂe tov rds *la .se'by'ﬁﬁe Lander of the powers they possess

38

%ome receht exatnlés of trenties entered into by Liander are

'(n) between BaVaria_ nd Wmden—~n
‘:land concarﬂ1ng certdtn m,ttazr «r;t*n

Constance {not yet aigned),,

rtemburg, iustris snd .witzer-

a-from the jeint'uae of Lnko

(b) concordat between Lauar uwxony‘ahd‘the‘Vatican'signed

4:on ?ebru.ry 26 1965,

(c)*“unilaterat accession é? Lomé

r Saxony to ‘a UNRICOH

‘agreemant against dlscriminatlon in education.

o

/) 6““(,164/1(;1.(,/7 seAnicens ’ FAREY P
V. s

T

;procadures (conuained ir~the rLindau

~ The ”eder .1 and Lanﬁer favarnments nereed in 1957 on

s greement’ j to te followed by

iinting treatiea on mitters

f”.?affecting ’he fundnmentdl 1nteraafs of

_exclusive oonstitutiondl jurisdiction

rgreements).

It weuld appear that under |t

Federal Covernment cannot, by means of

commitment, :equire powers to legislote in an ores otherwise reserved

exclusively to the Lander. 1In the L2

or fglling «ithin the

of the Lander (eg. cultur 1

he German Constitution the

entering into 3 treaty

ichskonkordat case (decision |

oy : *' ‘s‘ﬂ"é;"" i
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"legislation enacted by s Land_whi1

\ to. bé thzt the Federsl Governmaﬂt

;‘ ﬂsphere.

“have the power both to enter into

' Gavernmant has the power to enter

vwirhin the domestic competence of

-25 -

of 1957)39the Federal Constitution.

tinding on the ¥edersal Go&ernmpnt

21 Court of »est Germany u;held
bb %28 inconeistent with a treaty
A ‘he offect of the decision aeams

¢znriot eneroach upon the povierg -

n;of the Lsnder through enterinq into 1nternationql trecties tinding

' the Fedaral: Government to t*xe cert«in 1ction in the legisl ti"e

Thua in west Germany the situation is that the Lander ‘

eatins on mwttars fﬁllinb within

| their lezislstive competence and tc 1m loment such treatiaa.

Un the other hand, it wuuld 2rpear that while the redetal

the Juricdiction of the Lander.‘

T {v) Gggman zemogr gig Regublig

into treatics on mutters falling

—~

the Llnder, it has ro powers to

 {'1nplement the treaty fh‘ouph legisl tiﬂv on m1ttors falling under

A similar situaticn exists in East Garmnn Lander which

” possess a rtrht to concluda treatics unCQr the Constitution of

:ﬁ1950. Articla 177 of this Convtituvion provides thit the lander

may conclude treaties with foreirn stotes on mstters within their

the approval of the Feople*a Chiumber,

onclusion
The conslusions to fart

PsRes,

competence, Such treaties, before| tzking effect, nre subject to

I1 are riven 6n ths following




II A SURVEY OF STATE FRACTICE GO (O Eil
AT

HING THR FOUERS OF MJkiS

3

OF & FEDERAL UNION TO i4:Ku Tui

9 The povers snd rr‘é*icﬁ of
federal unions concerning treuty-mrki
-broad cstegories! : |

| (1) component units which huve:
© meking powers;

it2)

component Lnits which hﬂve
" 'bhut only ss smentg
.~ ‘not responsible in internsat
LT the ugre@ment) “witzerlan
-3

»fgiﬂciphla =nd not merely =&
8 3 party te the treat Y #n
law); examples nre the ..oV
seems, the uni*ad )tates.

. cannot be excluded that tha
"o principles of internsticnzl
51b150§

10. 1n Auatrnlia and India, the

exgclusively within the federsl competence;

- sppear to have powers to implement th
legisl-tion which would otherwise {:l
"the component stntes,

examples are

Thug & certain

the constituent parts of :
ne powera fall within three

uatrqlia and India;

=owars to make certsir tresties

of the federal u\ion {1{.9., the unit ia

fonsl law f'or a viclstion or
d i3 an ax&mple‘

component units with powers|to mske certain trecties as

8 agents (i.e, component unit

d is bound by it in intern:tional

{et Union and “ermeny snd, it
{In these eases, the ¢09310111ty
federsl governments, under the
law, would also be held respon-

treaty-making pover falls

the feder:sl authorities
e treaties through passing

1 within the juriqdiction of
h::rmony exists between the

- alloexztion of treatyemuking and treatv-implementing‘pouers in both

~unions, f
 11. The wigs system, in terms

_systems in Australis znd Jndda. In a

of 1ts'bfdad effects in the

w..foreign affairs field, preaents'sever¥l similarities to the feders=l

11 three countries, the federsl

mithorities are responsidble ‘or the performince of internstional

tresties =nd have or czn aciuire oxfens*ve powers to passg implementing

compatmnce of the member stntes,

120 The :

acting as sgen
in treaty-rnking to the cantong in mz
without derozating from the general =
suthorities in the foreirn affairs sp
acsuiring any substantial degree of i

“wiss, however, throuvh

Federation, and not the cﬂnton, is bound by the

into by the canton,
must approve it.

13. Although in Germany, the

5tates the membor states can anter in

for the Confederstion),

"flegisl*tion in spheres otherwise falling wlthin the logisl :tive

tha concept of the canten
allow grenter participation
ttars of loesl interest hbut
f{activeness of the centr:l
here :nd without the c¢cantons
ntarnational rersonality. The
sgreement entersed

The Confedarnti&n negotistes the treaty and

h9viet tUnion and the United

to agreements and, it would

or abpear to hnve no treaty- . -

...,.;....T......_\.-....._...‘_ )
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4 éeém; bé regsponsidle 1nternationé11y for their execution, this
pover 18 in all three cases exercised| with the consent of the
'federal authorities, L S

. lbe In the case of the Uniied 3tates, there is, as in

- Australia, India and Switzerl:ind, in l«rge meagure, & h.rmony of
-both treaty-msking and tresty-impleomenting powers in the federal

. . suthority, The states' powers to mak? apgreements with ths consent

.- -of Congress has teen used very spsringly snd never with any cou: .ry
or unit other than a Canadian province, : . -

.18, C . The powers of the member statea of the Soviet Union to

" authority., The formal power to enter

- .plane., For a4 variety of ressona, the
~interest from the standpoint of federalism in the Western democracies.

enter into treaties are extensive but| are subject to federal

into trestiesg which the various

Kepublics have undar the Goviet constitution does not ensble individusl

fepuhlics to act either indepsndently,

or frealy on the international
soviet experience is of limited

.16, . The Cermsn constitution contrasts with those of hustralise,

- Indis, Switgerland =nd the United Stsites. In Germsny, the membar -
, states can exercise treaty-making powers within the sphere of their i
domesgtic competence nnd the federsl government sesms to luck plenary
- powers to implement treaties falliny within thzt svhere., The result e
18 that in Germany there is slsc, in certzin mensure, 2 h:rmony of
. tresty-msking and treaty-implementing powers in the members c¢f the
- Taderztion., But rthese treaty-miking jpowers re suhject to the
control of the federal executive and their use is discoursged.

e YA In those feder2l ststes where the central government h:s

. the power to implement internstionxl treaties even where the subject
- matter would otherwise fall within the legislative competence of the

- members, the members either have no jiower to enter into treaties (a8
.in the case of Indiz £nd fuetralis) or can enter into treaties only -

. as agentg acting for the feder:l government (ig 4n Switgerlsnd) or

- CaN enter into agreements only on a very exceptional basis snd under

- the strict control of the federal =uthorities (as in the United i

‘States). In all of these cases, there is a harmony of treaty-making

- and treaty-implementing in the federsl sphere,

BN

18, In the case of = federal government wiich does not srpear
to have either the power to require its members to bring their ;
- legislation into line with internntional obligations undertsken by i
the fedéral government or to adopt the necessary legislation itselfl,
the constituent members moy have treuty-miking powers falling within
the scope of -their own competence. It appears that the only example
of this tyre of constitution is thet of Carmany, &ven in this c:se,
however, any treaties of the Lander ~re subject to arproval by the
federal executive suthorities, Furthermore, it =ppoars thst the
federal govermment in Germany stronsly discourages the Lander from
entering into such sagrecgments, =




19, The experience of =11 the ferdern) countries examined
ghows th:t the federzl =uthorities "irmly regulate (through
requiring federsl =pprovsl) =nd, it aeems, diseoursge, the member
st*tes from entering intc tr“”ti“b '

20, ”bere ¢ppparq te Te no examrle of the constitution or
rractice of s fedor2l union whicn £110%s 7 member to s¢t indepen~
'dently in the inte rn:tlonﬁ; swhere. :

21, It would zppesr thot, except in India and iuatralis, the
federal statez ex=s .rined n11 =liow some sort of tresty-m:king scvion

to tike nliace 't the level of ths member stites, This 18 tr:e bolh

4in federwl. stztes - ~ossessing s cen ralized foraign «ff~irs power

"(the United S5tstes snd Switzerland) .nd pegsessing a more jecentrslized
constitutionil rrumewcrk for Lres ty~m1k*nﬁ (Crrmeny and the U.Ci)e.

In this w2y, the member stales nre hle, exceptionslly and subnject

to federal control, to oarticliypste ;n‘trnaty~m king on mntters of

. a 10c11 or essenti: llv non—'othic 1 character.

224 Such treaty-msking povers 48 exist in members of = federzl
union derive from the constitution it &elf, . These treaty-mkkiug
functions are thus delegsted powers, & fact whieck m-y be clearly
geen froii the fact that 1n =11 the MuLntrios conccrnad t.aey ¢~n only
be exercised with the arproval, i.=. 1uvhorisﬂtion, uf the cantral
powers,

23. It aceordingly follows tnntl, slthouyh the component membors
of Cermany, the Soviet Union #nd (perhipa) the United States may
hecome parties to an internitionzl sigreerent nd de intarnationaliy
“regponsitle for its performince, »nd { thourh to thle extent they

may bte subject to interantionsl l:w ~nd esuire a limited desrse of
{nternitionrl personality, these statks neverthaless cennot be
- congidered 38 possessing 4 measure of| scvereigniy becsuse tnsir
internationsl ¢apacity 12 subject to the externsl control of the
;Cantral rthoritye. : :

D
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IXI INT:RFRETATION OF THE CANADILN C

ONGTITUTION CONCERNING

FOSSIGLE FiOVIKCIAL TuSATYaiiX]y

vhere does the tresty-mskin

'canadign Conetitution?

In determining the snswer t
to bear in mind the difference betwe

treaties 2nd the powser to implement 3
Background
The British Rorth America A

upon the subjact of treat&-making in

The asgumption i{n 18£7 was
wag and would remain in the Imperisl
reasgon the only provision of the ¢t
 Section 132 which providsed that the C

| "ghill have all the powers neces
[f‘e. implementing/ the oblirary
thereof, as part of the British
~arising under treaties betwaeen t
countries”, :

- Thus, in 1867, and for tha
gapacity in respeet of Canada axiatgd
Farliament. However, in the period 1
svolved by whiech Canadisn Government
participated in international negoti:

~ treaty affecting Canada (washington T

e
PR S AT

(i3

rovwer resicde under the

o this queatioh, it is important
en the power to enter into

uch treaties by legislation,

ct does not touch directly

Cansda,

thét the treaty—muking rower
Farliament in Lorndon, »For this
referring to tregties was
anadian Farliament |

sary‘mhd proper for performing
ong of Csnada or of uny grovince

.mpire, towards foreisn countries,
he bmpire and such foreign

néxt fiftj yeara,vﬁéeaty~making
exclusively ih the Imperiszl
871-1923, procedures slowly
représentativce it firsi

tions leading to an Imperial

reaty of 1871); then later

eame to sign such agreements ns an (rutonomous) member of the mpire

"(Trenty of Versaiiles, 1919); =nd th

an finally signed such agreements




.. wWas cdn!irmed;
and ratification was to ve effected &

con:ernad.

~direct diplomztiec relitions with fore

Ottawa?

" Crown, by which

~ foreign affairs remaing in the.Crown

- 30 -
on behalf of Canada (Hslibut Fisherie

At the Impsrial Conferznce

C:nada and other Domd

- negoti~te and enter into treaties sif

the right of Csnada and not of the ¥r

also gave the Dominions the riznt of

If the powers of treaty-muking and of condﬁcting

LO

s Trenty, 1923).

of 19206 this new procedure
niong were to te able to
eéting their own tnterests'

t‘the instance of the Uominion

Tresties were to be signed in the name of the &ing in

itish Empire. The anference
legation snd of estsblishing

isn powers,

foreign

_relations are not asaigned to the Faderal Goverrment by the Britieh

North fmerica Act, by what rizhts tre these powers exercised in

- Such powera were normally ol

- “ye mean a riyht that remuins in
. bundle of discretionnry comaon 1

irt of the prerogative of'the"’

the Sovereisn as one of that
2w rizhts which were, at and

. by tha common liw, exarciszible by the Sovereiyn in person, and

- .we use that term whether the pre
. . not now exerecisable by. the lover
by his representative,.s” L1

- Thusa, under the common lxw,

statute bearins on the guastion, the

snd Cans

The external prerogitive pc

reserved to the jueen undsr Saction 5

rogstive in guestion is or is
eien in person or through him

‘and in the absence of any
prorogﬁtive in respect Qf

and in the executive authority.

Independent Sta

werg of the Crown, initially

) of the British North America
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~Act, have now devolved exclusively upon the Governor-General. According to

a memorandum of July 21, 1952, submittad by the Canadian Government to the
Onited Nations for reproduction in its legislative series on "Laws and
Practices Concerning the Conclusion of Ireaties®,

®"The Cgnstitutional Authority to negotiate and conclude treaties Z;n
Cana is part of the Royal Prerogutive, which in practice 1s exsrcised
- in the name of the Crown by the Goveraor-General in Council oa the
advice of the Seeretary of State for Exteraal Affairs, who is responsible
(under the Department of External Affairs Act, R.S.C. 1927, c. 65) for
the negotiation and conclusion of tresties and other international
. agreements, ,

The basis for the proposition that the external prerogatives have

- . devolved exclusively upon the Governor~iensral is found in constitutional

‘usage, confirmed by the Letters Pateant of 1947.

In 1933 Keith wrote:

"It is necessary to make it clear that the King delegates to the Governor
-the prerogative insofar as that is proper for the exsrcise in a Dominion,
Thie issue uncuestionably has been affected by the progress of Dominion
autonomy. Formerly the extent of ths delegation of the prerogative in
the ease of the Dominion had to bs judged on the basis of their subordinate
position; now that ecuality of status has been asssrted, it may be argued
that prima facie every royal prerogative has by necessary intendment passad
to the Governor-Gensral...In all probability, however, without special
delegation there may be held to be implicit in the office of the Governor-
General all such prerogatives as are necessary for the government of the

- territory concerned.® 42

- s ' In other words, ons explanation of the_devolvement to the Crown in
the right of Canada of the prerogative relating to foreign affairs and treaty-
making®>1s that all prerogatives incidental to the conduct of an independent
state must be taken to reside in that state, - '

When Canada became an independent state, oaly one entity became

‘sovereign, i.e. free from any form of externsl coantrol, and thus only one

international personality was created and recognized as such by the inter-

national community. One of the essential attributes of international

personality which acorued to Ganada as an independent state was the power to
makd binding agreements under in.ernational law with other members of the

international community, It followed therefore that such prerogatives implicitly

devolved

R Bt LT LT YA
. E‘
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-32 .
- upon the office of'the head ¢f the irdependent state which had

been created,

This intérpretation of the devolvement of the prerog:tive

i3 gongistent both with the assumptiod of these povers by Canada in -

the period fol'oewing Y“orld war I, at s tlme when it bsecume un

autonomous member of the Commonwealth, snd with the fict thiat other

B 'gtates recognized such powers in the Canadian executive authority

by beginuing, at that time, to enter into miny tresties with Canadas

=51n ite own rirht.

-  1§§ ngolggion of the Forelen Affairs frerogative

Another widely accepzad view 48 that the prerogutivee
 wb1ch the Canadian Dominion come to 9xercise were those expreaaly
 de1egated_by statute, letters prtent, instructions to governors
| aﬁd.convéntionsQ This 18 =~ fiew whiéh has teen widely accepted
i iith reébéet to ths dévoiutién ol rowers in Australia. So far =zs

'1Canada is concerned, new Letters iatent issued to the Governor-

. _General in 1947 declare:

~..."ie hereby authorise and empowaer Cur Governor-oeneral with
the advice of OCur rFrivy Council for Cunada or of sany w»mbera
thereof or individuslly, =28 the cusa rejuires, tc exercise all
powers and authoritiecs iawfully belonging to Us in respect of
Canada,” (Article 2) ' ~
"tnd e do heredy authorize and empower Our Governor-seneral
to keep and use CQur frsat “eal of Canada for sesling all thing
vhatsoever that may be passed uncder Our Great Seal of Csneda.®
(Article 3) o

Thua, from the brosd terms of these Letters Patent, read

wﬁ;ipinfgonjunctioﬁ with the 1939 provisiéﬁ for a Great Jeal for Canada,
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the conclusion should be drown that the prprog*tive has now devolved,

: L&
in respact of Cinada, to the Crown in the right of Qanada.

= According to Chief Justice Guff in the Labour Conventionsg
£asg, - ‘ A
"in rerard of quch interrntional srrang- ren?a, 1t s A
necegs:zry consequence of the respactive nrovisions of the
Dominien fixegutive :nd the rrovineial Executives that this
. authority (tomter into interrztional agresments) resides in
‘. the Parlisment of Canadaj; the lLieutenant-lovernors rsrreasent
the Crown for certain purposes hut in no resvect does a
Lisutenant=Governor of a rrovince represent the Crown in
raspect to relstions with foreign povernuents, The Cinsdixn
-Lxecnti\e, ngain constitutlion: lly, ac¢ts upon responsibility
to the Farlisment-of Canada and it {3 that Farlizment alone
- which can constitutionally conirol the conduct of external
ﬁfrairs.

' ‘Chief Justice Duff examined;the documents of the Impefial
Conferences of 1923 and 1926, particularly the assertion that
| "agreement g between Orest Tritain and a fbreign country or 2
Dominion #nd a foreign couniry =hzll tizke fhe form of treaties
between Heads of State (e -cert in the crne of wgreemente
between governments)ee.”

~_In his opinion, "there coculd hardly be nore guthoritative evidence

’“fﬁas'to“constitutiénﬂl usage than mhe documants of sﬁch a Conference"”

\?iqnd they mu:t be "recognizad by the oourbs a8 having the force of
"law". Chief Justice Duff and Justices Davies and Kerwin then
- concluded that Canada had the pcwer to onter into Agreoments cn‘

matters falling within the provincial legiulative comretence by

the “cgystallization of constitutional usuge and conatitutional

A - , v

1nw"

The Privy Council in the Labuur Convent;ggg Casg did

not paés on the ability of tha eentrsl sovernment or of the

oy




;f'provincial capacity =t in?ernqtion.l 1‘w that the prerog-:tive powers
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prdvinces to ratify conventions; trqy were concerned only with
the powers of the federsl fovernment to pass 1mplemorting iegis-
lation.' The frivy{Council held eatezorieally that the Canadian
Parlizment did not possesa the legislitive competence to impiement
convent ions the subject mattaerf #»hieh lay within provihciml

L7
leglslstive jurisdiction,

;Lord Atkin left undécided the provincizl cohténtion that

- the federal governﬁent had no executive suthority to nske 3 treaty

on subject mstters fzlling within nhovirciél legislative jurisdiction,
But the inferences from his deel sion sunport Chief Justice Luif'sg
 _op1nion. it would appear from 3 awsher of sta tements in itkint's gﬁu
ht,Opinion that their Lordships °’ otviouulg had the central executivy -%-

1n wind as the lawful trthyumakin& utherivy”,

~: The Provggggg 5ngitng>Fo;givn~A

lt has neverthaleas been argued by the axponents of a

“of the Lioutenant-covernor 1nclude the power to carry on foreign | ]
”:nffslre or At 1anat tn enter traeaties, in the zrens of provineisl
}ﬂleg;élativé Jurisdiction, The povers of the lLieutenznt-Governors

| - have historiczlly been ohgn'td nuch diépute, hut in 1892'the Judicial

Committee decision in the ecase of tha Licuidavorg of the Maritime %
Bank of Canada v t-e Recelver-Cenersl of New Lrunswick est:blished

the proposition that the governmont of each province rerresesnts the f
wueen in the exercise ot her prerOEﬁtivé as to 311 metters ffecting

the rights of ‘the province, It hss soretimes been slleged by some
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provinces that the external prercr:tives are among those which,
following the diatribution.of'legislwtive'powers, h:ve devolved

upon the Liecutenant-Governors, The cise of Bonanza Creek Gold

Mining Co, Ltd, vs the Kinga decided ty the Privy Council in 1916

has been cited =28 a generzl authority fer this prdposition.

However, the Bononzs Creek Casq decided only that

. mexecutive power...in many situs ?xons which srise under tha
statutory constitution of Canada er;/ conferred by implication
in the grant of legialitive pover, so thit where such situations
arise the two kinds of su: nority are correlstive™,

Thus the Frivy Council Wil statlng only the proposition

'that in many situstions. the axecutive power is conferred Ly 1mpli-

;_:cation in the gr:int of lagislitive power.

"The Privy Council could not have had in mind the devolution
of the Crown's external prerogztives beecause at'thgt time (1916)
‘none of these had devolved to Cnnada; 3ll foreign prercgstives

, reméined in the King {n the richt of the Briiish Empire.

T*g‘jﬂbréover, the Bonanga cose was desling only with the

'5f1h£erpretation of the in:ernsl allocation of powers, The case had

'i' no foreign aspects to it and {t in no way dealt with questiona other

than internal ones.

Finally, it {s fmportant to note that any decision or view
to the effect that in Cancda the external prerogatives follow the
nlloeation of legialytive competénée would be entirely inconsistent

with the concept of a federal Canada,

s
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‘ | , It follows frum the .:sn:slysie m:de in lerts 1 snd II of
this sﬁudy thut if the provinces Were to be regarde§ as having’
treaty-makiﬁg powers co-terminéus with their legislstive powers
théy would be soverelgm, or ﬁt‘lésst partialiy soverelgn, states,

_:.Caﬁads would then not bhe s foderal éiate but sn.asgoeltion of |
aovefeign st tes, It would_nhcref&re seany 1o be a'conp:adition in

,“ terﬁs to‘uphold tﬁe Qiéw, 6n the'one-§é£é, thit ihé British Sorth '
‘Amefica ict created a federél s;aue and;.bn t he oihar, thsat it is

cumprised of soveraign or psartially sovereign st:tes,

The Tederzl ower of Dissllowance

A - There is yet another rénsbg why it would be incorrect “nd
- 11logie=l to take the position thet the -ueen's external prercgstives . |
devolved upon the lLieutenint-Governors of the provinces.

"The executlive of the Lominion hss power to dissllow. any sct
pessed by a provincial legialsture, whether or not the =ct R
deals with subiecots f2llires within the leciglative field '
exclusively sasimad to the provinces, Further the Uominion
. executive sppoints the Lieutenant-Covernor of r provirce, thut
18, the {ormal nead of the provineisl rovernzent, 1t cun
~_instruct the Lieuten:int-Governsr te withhold nis :ssent from
provineisl bills 2nd to ruserve them for consider-tion by the
. ‘Dominion executive, snd it m:y refuse ussent to suich reserved
- bills if it toinks "it. #insily, sppointments to all the
importaont Jjudicisl posts in tne provinces are in the hends of
the Dominion executive., 7These xre 71l unitary elements ia zn .
othervwice strictly feder:l furm of constitution, They aire
natterg in which the regionzl -overaments sre suto:dinite tu
the central rovernment, nd not ¢o-ordincte with it .7 50 -

Thus, the provihcial Qavarnmente, if they possessed
sovereign treatye-making powers, would be in the'position vhere the

Pedersl Government, through exercising the above-mentioned powers,

‘ could prevent them from implementing tresties. This is, in itself,
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Ffprovlnces, in communicﬂtiona frow time to tire with the federal
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not conclusive evidence th t such treqty-ﬂvkinr powers ¥ere not
meant under the consci;ution to davolve wpon the provinces, But
it creates, in itself, a astrong pregumption that under the British
Horth America Act the provinces could not have been intended to te

soverel/n stotes,

.while-it is'true thuet the feder=l government 1is not in a
’posiiioﬁ'tb.implement through its own LOWers 511 internstionsl
6b11gations which it undert kes, this is » different situstion thun
the provinces would be in 18 they hadﬂ&reﬁty-making pcwgrs."The'

federal covermment could, in such a situstion, prevant the provinces

- S

from implementing apy agreement which required legisl:tion, |
The provincee would'acpordingly be Juristic perscns in | i;
{nternstional law but @n sbortive tvire for which there would be no .

precedent in internstional law or practice.

[N .

Nevertheless, as will’,uﬁanueﬂtly be seen, soine of the

D ———

government, have seexed unaillin{ to sdmit thxt the provinces h;v
no ffeaty;making powersa, In 155G, for. exzmple, the “enior Jolleitor |
6f Xova 3cotin (perhaps unaware of the nchLattha Patent of 19§7)
réiteratéd the arguments put forwarq_by Untario in the Labour
Conventions Caseg, namély, that
"there is no ground for s:iying th: 't the P°ft168 to zdvise the
Crown in matters relsting ta the pro wwinces have in sore Wiy core

to be the Federal inistera, The province his the rirht to advise
the Crown in matters where its logisl:tive powers apply.”
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In the csse of the Manitoba-iFinnesota Hiphway Agreement, the
Govarnment of H.nitoba, althoush nct s;ailing'out the legal basise
for the position, insistad that the'xgreemént is "valid &8 it st:znds

and bindinz upon...the irovince of H:nitoba™,

- The C:znadizn Conatitution =ni the Cunduct. of Forei:m lowers

V; 'The'Canadién cbnstitution'is thé only example of‘a
federal'union in which in 2 lirze area of nzﬁiOnal cumpetence there
 13 no concurrencé or harmony tetween créaty-mgking and treaty=-
.implementlng powers.‘ Thq Federal uo§ern¢ant has the.power to enter
' 1ﬁto'treat1és of all kindé\but éanno£, according.tc'the Lubour

Conventionsg Casg, implemeﬁt treatizg f2lling within provinel:al

jurisdiction. On the other hind, the provinces, which possess
certain legislstive péwers »ithin the spheres of their own Jurise-
diction; have no poweré to enter into internstionsl sgreements
concerningz the matters over which they have legislztive comvetence,
The Canrdian federsl experience thus siffors both from that cf mosat

. other federal states where there is = concurrence of tresty-making

and trenty-implementing'powers in the federal exemcutive and from

‘the exceptional case of Germiny, whose constitution crentes i certsin

| harmony bty allowing the constituent members to legislzte in specific
fields =»nd, subject to federal con%rol, to enter into agreements in

those flelds.

As shown in Part I of this study, the genersl principlea
of intsrnational 1sw remit to the constitution of a federsl st:te

the determination of whether itz members can enter into treaties,

2 L

[
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Fofeign states are accordincly tound to accept the ceconstitution of

Canada as the legal bagis for thetir dealings with this country.

ir avmember of ] federai uhion,':hevconstitution of which
doeg not sllow its nemberévtO'enter into treaties, purports, never-
theless, to enter into such agreements, it would be atteméting to
exercise an »et of sovereigniy 1n_#101ution of the conaticution.. It
cﬁuld ottain fecoghition of such tre:ty rights only by stutes wﬁich
_ are prepared to violate the princirle of'international liw that
Maremita the juestion of such capacity ta.the conétitution of ths

 federa1 union,

fenclusiong o o ‘ = : -
The eonclusions to Fart I1I are piven on the following "
j




HPSETATION OF ° ]
POSSIRLE FUUVIHCIA, T

111 INTS CONCERNING

L ENS

2l o The constitutionsl suthority in Canada to conclude inter-
mationsl spresments 1s » port ol the roysl prerog-tive snd in
practice, os regards trestiss, s exsrclsed In the nuwe of Lrneds

Y the Dovernor=ioneril, uenally the sdvice of the Jacratisy 37
Stute for wxternsl fffalirs. The rrevoTitive ToMers {v vesnect o
foreizn aff:irs and Lreaty-making devolved upon the féder: i roveris

pent at o time when it bec . me an TULDROMOUS menber of the
Commonweslth of ¥avions, in asddition, she prerogf-tive puwers o
the Nrown in the rignt of Cancdi were elesrly delozited to the

Governor-ienert:} in the lLetiars Pateat of 1947,

25 There h:s never Leen ny dalagttion of such prerars.tive
sowers O the {4eutenint=Governors of The provinces noy ig vheara
sny vslid =uthority in constizubionsi conventizns Or veactice for
the asmrertion that the provinces recsived any ooirt of tne roysl
prerogative with respect to Uorsien Gffoirs #nd the rower to ke
trezties. ' S . '

z€, To uphold the opposite view <ould be incompstitle with
the concept »f Canada 28 & feseral state. 10 azsert the proposition
th:t the provinces have .recelved iho severalin Lresty-it Ring jG~eYs
in respect of matters f=illng witnic their lagislotive competence

is to zssert that sCanada” 13 not s [adernl stste but an sesccelition
of statess o '

27 _ $hat suech 3 situation ¢ nnot have bean crezted by the
British Morth imerica ict may 1s= be seen from the fact thit iLhe
feder:l rovernment, tnrough cxerciua of varlous powers winich it
possesses under the .ict (G szllowsnee, rizht to-appelnt Lizutenante
Covernors who could «ithhold ssszent fronm frovincial losisl:tion:
could make it §{mprossitle for the vrovinces O perform any Lreaty
which reyuired lesisl:tion.

28, . The Canadisn constitution is unique in that it i3 the
only example of a federal union in which, 4r-a lurge srea of n.t
compatence, there is no concwrragnce or harmony between tresty-

makinge and treaty-implementing powerse

$ ~yrr !t
rlonag

2. The federal governmant hns the power tc enter into tresties
af 211 kinds hut eannot, accerding Lo the Lebour Lonventions Case,
implement trectiss Salling within uvrovineind jurisdicticn, >n Lh&
cther hand, the provinces, witdea oossess cetidn leglslotive (owWers
~itnin tha sphaeres of tnhalir own - Jurisdictioen, have no posers Lo enter
into internationsl agreenentdy concerning the astters over wnlch they
have legislative competence.

3C, In this respect tne Lanadlen federsi expurience ditfers
both from that of xoat other feiar.]l st :les vhere thore ig » COTh-
currance of treaty-m-iking und Lrectve-lnulessnting pOners in tne
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federzl executive snd from the excertionzl case of Cermeany, vhose
constitution creates a cert:in n- mony by sallowing the econstituent
rembers to lezislate in srecifie fislds 2nd, subtject to federal
eontrol, to enter i{nto asreemonts in those fields,

31. The Canadizn eonstituticn, in comparison with other
federsl states, is aceordlrgly handiezppad in that it atpesrs to

“be the only federal constitution which f-ile to designate = treaty-
‘dmplementinzg rower in some organ wileh: is at the same time a tre;ty=
rzking power,

32, Since intaernstionsl law ramits to the constitution of a
federal state the determin:tion of whether {ts members can enter
into tre-ties, foreirn stites :re tound to zeecept the constitution
of a federa! union - with itg liritations -= s8 the less) bugis for
their dealings with Canada, ' .

33. any willingness by = foreirn power to enter into tresties
with members of a federal state such nsg Canada, in the knewledoe
that the constitution 57 the fedor-) state does not suthorize this,
m2y prorerly be regarded by the fader:l unien #8 interference in its
domestic affairs «nd, in the cise of zn offer to entor intv treaty
relations, cs an {lliecit et of recoinition of the internsational
personality of the member stites,

3. Any attempt by 2 foreicn stite to enter into a tresty with
a Canadlian province would therelore be a vinlstion of the prineisles
of intern:tion:1 12w, 'nd would 155 be inconsistent with the
recogniticn that such a foreiin stzte hss =lreisdy glven to Canada,

35. If 5 member of i fedsr:l union, the constitution of w«hich
does not allow its members to enter Intec treaties, purLorts, nevere
theless, to enter into such agreesents, it would be attenpting to
exercise an set of sovereirnty in violation of the conatitutiony It
enuld obtain‘racognicion of such trasty rirnts only by ststes which
. 8re prepired to viol:te the rrincivle of intern tionsl luw that
renits the juestion of guch Capaelty to the constitution of the
feders1 union. e
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- Introduction

~ As slready noted, the Federal Government in Canada has

‘alwayg tsken the poaition that the provinces pcssess no powers to

enter into internationsl agreezments. Un a nunber of oceisions this

:. view, on the advice of the Depsrtment of Justice, has bteen communi-

" cated by the Department of External-iffaifs to the pfovinces.

A study over the years of Lha attitude of the provinces

shows hqt only A reluctnwce cn the ﬂsrt of some of them to accept

- this view but a pattern of dealing orn their part with varicus states

"of the American Union,

It would be beyond the scope of this study =nd ef-avail=ble

“V;fesources-to m=ke an exhauetive enyulry into the practice of the
'pfovihces in thislsnhere over the Years, Hovever, 1nform»tion aY
"hﬂnd sesmnd to show that the provinces huve continued to strive for
'wany years to find a w2y to desl directly with the Americﬂw states

”*,nnd ocessionally with-buropeun poOwWers. Thesa danlinga may be '

g swmmuﬁzed undor the followinr catecories:

”(a) exaﬂplas of rur“orted cgreements by the provinces or sgents
of the provinces =nd )ozeign entities or their agents;

(b) examples of agreements wulch the provinces snught to enter
into but did not do s5 on the advice of the federszl
authoritiss thit they lached the necessary powers;

{(e) examples of ad hogc srreements entered into between a
province =nd s foreipn entity tut as part of 2n asrranree=
ment between the federal gfovernment and the foreign entity}

- {d) proposed gener:l =zgreements  {accord~cudre type) to facilitate

C T e e



‘subgidiary arr:ngorments betwean nrovincial and foreign
povornmcnts‘
(e} other types of arrangemonts -- concructs'subject to

priveta law,

(a) Ex&&ples‘of purported apreements hetweer the provircaa or
sgents of the provincss “nd {orsign entities or their agentp

| lg ﬁr;tggh Columbia

(2] Iguripg Agver*ggg ng Asreemnent

Arrangemﬂnt of sn zdministritive ehsracter amonyg JUregon,
vashlngton and Gritish Coluwhis for co—oﬁeranion in m:tters relating
to tourist advertising snd iﬁformntion. Date of entry into force

uncertain, Existing in 1952,

{v) Civil Defence /igreement " ' , o %Ef

"Memorszndum of Unnarst rding" on civil defence messures
between;;ashin rton and &ritieh Colu«hin. Relisved to te in force ;
in 1990, This Xemor»ndum providgd for reciprocal eivil defsnce | i@
liaison measures to'meet the threst of nuclear, b@ological or cnamiéal
attack, Tho agreemsent purported to te in the.spirip of the Civil

| 52
Defence Apreement between Canada znd the United States of siareh 27, 1951

igreement, épparently rencwed.annually, between the city
of 3eattle aﬁd the British Columbia.chernment concerning the Skagit é
. River in respect of 2 dan ‘nd flooding of a portion of British |
Columblae, Approvel given by ieCe Urder-in-Couneil 1219 of iay 7, 1962.!

The agreement ie in the fors of an instrument drawn up hetween "Her
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Majesty the Queen in the right|of the Province of British Columbia" as

53

renresented by the Minister of |Lands, Forests and Water Resources.

{d)__Supply of Power Arrengements A '
Arrasgements between various American border communities and

British Golgmbié authorities cqncerning the supply of power. The Denuty
Attorney#&éneral of British Goiumbia, ox March 2, 1964, described these as
"small minor arrengements" drawn up thraugh local residents and utility
.companies and a~proved by-ihe 2.0, Purlic Utilities Commission. He -added
that there may also be contracts between the Sritish Columbia Hydro and Fower

a
Authority and American s::urces.fs4

(e) HMaintenance Orders Agresments . o ‘ . i

Reciprocal arrangeﬂents entered into directly petween British

Columbia and Attorneys-General of American states, nursuant tc the Reciprocal o
’ - {557

S o ‘ . j

Enforcement of Maintenance Orders Act and Hecinrocal Enforcemsnt of Judgements i

q

Act, Information given by British Columbia Attorney-General on March 2, 1964.: ]

{f) Agreements relating to Taxation of. lotor Fuels T 3

A:cording to a Unitgd States 3enate Judiciary Committee report, F

British Columbia has entered into Ra'uniform motor vehicle registration and
- .
. . 55a
proration agrzement™ with 15 weétern-states.’S
"

2, Manitoba

{a

enent

I

Agreement between North Dakota Drainage Board aand a Manitoba

dorth Dakota Drainace Agre

municipality. Entered into about 1917, The ngreement vrovides for the
construction of fourteen miles of drainage works by the Board in Czanada, with

I3
control vested in Ganada.’6
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ip) Mégitoba-uggpegona Highwoy iAgreement

Hanitob&-ﬁinnasota Highway /greement éigned on ¥ebruary 2,
1962, The agreement provided fcr construction of a highﬁay in |
Manitobs that would bermit ro=d access to the Northwest angle of
Minnesota from the rest of the stste, the costs to be shered
equally, The agreement’ﬁas submitted for =prproval tc the United
States Congress s an inter-state compsct within the meaning of
Article I, Section 10 of the Constitution. On Aurust 29, 1964
the Attorney-ﬂeneral of Manitobs Irnformed the 3Secretary of 8t :te
for External Affalre that
.“in thae opinion of our legsi ndvisefs..athe agreoment, A8 !
executed, i18...v2lid Aag it stands snd binding uvon the State 5
of Finnesota and the rrovinre of #anitoba subject to the e
conditions set out in the agreement itsgelf",

‘The Secretary of State for Zxternal Aiffsirs replied shortly there-

after (on Octoter 5, 1964) informing the Attorney-General that in

the view of the Cansdian Government "the present agreement h&s no |

validlty/in international léw". The 3tate Departmsnt for@nlly

requested the Canadian Government's views on the matter. is the
agreement had already been signed, the Govarnment decided to inform

~the State Department that it had no comment to make on the authorizing !

" bill then before the United States Congress,

4

3, Noya Scogia

3aett]lemen 03 apreamant

Agreement between the Netherlonds Government and the Nova
Scotia Lands Settlement Board, Lntered into force in 1956, By this

agreoment Novi Scotie agreed to sell firms to persons who emigrated
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from the ﬁetherlnnda end the latter agroed to indemnify the
Frovince agsinst a percentapge of any loes incurred in connectiqn
with such szles. The Attorney-General of Nova Scotis, on November 8,
1956, advised the fremier of that rrovince that
"there i3 nothing to nrevent Her Mrjeaty in the risht of Her
Frovince of Nova fentia from antering into sny sgreement with
any government in relation to s matter which is within the
legisletive Jurisdiction of the Frovince®,

The Attorney-Cenersl srecifically spproved the arguments tc this

effect »y eounsel for Untario in the Labour'Convantiona Cose. The
vDéputy Minletar of Justice advised this Uepartuent on Aurust 16, 1956
that the Novs Scotia Lunds sttlement Roard h:d no capacity to
conclude this agreemeht.‘ It zpresrs that the Netherlands Government
wag informed that they should have'approached the Nova Seotia Governe

ment through the intermediary of the Uepartment of Extermal Affairs,

he Ontario
’(al Lake Erie F;éggrigs AgRreement

- Agreement among Ontario, Michigan, New York, Pennsyl?anla,i
and Ohio for the rergulztion of the fisheries of L=ke Qrie. Entered
fnto in 1931, terminated in 1937, Deserived in a neport of the
International Board of Inquiry for fﬁa Great Lskes Fishories as a
®formal contract, sirned by Lhe representitives of four (reat Lakéa

States:.and the Province of 0ntario”.57

{b) Fort Huron-3srnia Bridre ’greement

"Agresment” between the Untario Depsrtment of iighways

and Michigan State Bridge Commission, Lntered into on april 8, 1937.

g

!

g e




Ontsrio and Attorneys-General of imericin stutes, pursuant to the

~ Genersl on February 19, 1964,

'arr&ngémcnta_with viarious Jurisdictions in respect of the adspension

- 47 -
The agreement provides for the Fort Huron-Sarnié Bridge to bve

free from tolls or charges after cert:in debentures had been paid,

(¢) Hiehigon Intcrnstionzi Sridse juthority Agreement

S "igreement' betusen the Trensurer of the frovince of

Ontario and the dMichigsan International Hridge Authority. Entersd

“into Hay 17, 1950, The Migreement” wia entered into by "ier k:jesty

the ueen in Right of the Province of Ontario, Canada, as represented
by the Tressurer c¢f the sald Ffovince“. It provided that tdlls
received from a certain bridge should be applied to repsyment to

the Michizan Bridge Authority of the costs of construction of the

bridge.s
(d) #eintenance Orderg figreements
Reciproesl Arrangements entered into directly tetween ' i

Reeiprpcai Entorcement of Maintenince Urders Act and heciprocal

Enforcement of Judgements Lct. Informition given by imtario ittorney=-

59

{e) Uriving P:;vi;gggg Afgreements

The Department of Trzngport of Cntsario has reciproc:l

of driving privileges. Informition supplied by Untario on
. 60 v 4
February 19, 1964,
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(b) Agreementa into which the provinces were not compatent to enter,
1n the view of the federal anthorltles

It is 1ikely that there are many such sxamples, Three in

particular aret

This 1949 compact provides in Artiecle II that

®subject to the consent of the Coaygrass of the United States, any
province in the Dominlon of Canadz which is contizusus with any
member State may become a party to this compact by taking such
action as its laws and the laws of the Dominion of Cunzda may
prescribe for ratification”,
However, when New Brunsuiek'wibhed'to join the compact, the Federal Govera=-
ment discouraged the ldea, suggesting the alternative procedure whereby the
two federal governments would conclude aan azreement on the subject to be

supplemented by a federal-provincial agresment by which the Province would

agree to carry out the obligations of the ngreement f&lling on Canada., The

Provlnce apparsently did not taks up this sugzgestion and as far as is known
no use has been made of Article II of the compacte 61

el epc

. Pollowing upon the 1951 agreament between Canada and the
United States providing for co-ordination of civil defence activities,
there have been a nusber of proposals for Canadian provinces to 301n with
the states in civil defenes arrangements. In 1953 the State Departmeat
proposed to the Department of External Affairs that the tuo federal govern-

ments, on behalf of such states and provinces as wished to participate, would

conclude an inter-state civil defence and disaster compucte

AREET 200
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"Although the twe feder:l povernments recognisze that primw=ry
reasponsibility for performing the ohligations arising out of
“portions of the compict will rest with the statas 2nd provinces

party thereto, their respective federal governments guar-ntee

one to the other the performanca by such states and provinces
~on such obligations.”
The Department of Justice advised that

_5it WS not'competent for a przvince to enter into an inter-

national agreement, either on its own behzlf or through the

agency of the Canadian Government”,
_Accordingly, no further zction was taken on this proposal. (Never=
thelesa, the Frovince of britigh Colurbia and the 3tate of washington
are believed to have concluded & memorandum of unierstunding on this

: £,2
subjact.)

G Lakeg Ba n'Cﬁm‘act
The Creat Lakes Basin Compaet, which became effective on

July 1, 1955 upon approvsl by four of the Great Lakes siatéﬁ, hag
among its ﬁurposes "to promote the orderly, integrated and compre-
hansive development, use aﬁdAconservation.of the water resocurces of
the Grest Lakes Basih..." The Compﬁct established a Oreat Likes
Commission.aa an inter-governmsgntol ~gency to éccomplish the
objectives of the Compuct, and provided for the ~dherence of <uebec
~and Untsrio. ~The Deputy Hinister of'Justice was 28kKed whpther the
| provinces would have the capzcity tc sdhere to it, bearing in ﬁind
that the Compact was not obligatory,Hand w&s nov intended to bé
enforceable according to public internstional law., He replied

“ifrer conaidering the iorw =f the Comp:ct nnd the provisions

therein contained, it anpeirs to re th.t the Cempuct 18 in

fact intended to be 5 bindiug internation:l nereement sng,

in ay opinion, the province h:s no power to enter into such
an agreeuwent,” :
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Suggestions for Indernity ‘grpements between the Faderal and

"The Oovernment, 1n communicdting with the provinces in

.“V“connection uith purported agreementa between them and » foreign

";4ent1ty (for example in the caaea of hhe Northeaat Intar-state Forest

‘ *7);Fire Compaet of 19&9 and the 5p'reement between Hanitoba ‘nd Hinnezota

o L 1962} has taken the position thst the moat appropriate way for a

'~ province to achieve the objective it pursues in seexing to enter

{nto a tresty with a state of the tnired iitates would be for the

" ‘two federsl governments to enter into an agreement concerning the

‘subject.'

""Thia would he supplamented, ory vhe Canadisn side 2t least, by
"8 suit:ble sgroement between Canada and /The province concerne
under which the province wonld undertake to provide =nd maintzin
- ‘whatever legisl:otive suthority misht be necessary to enable the
. diecharpge within its territory on behall of the federal rovern=
ment of its oblirutions under the sgreement, 38 part of such
" an arrangement, /the rrovince/ would indemnify the Cisnadian
Governmsnt in respect of eny lisbility thst might arise by
‘rea2son ¢f the default of the province in implementing the

obligstions of Canada un‘er itu intarnqtionxl agreement hith
" the United States.”

However, in both the ecxuse of tne kortheast Inter-state

-*y'FDrost Fire Compaet usnd the ~nnitobd~dinnesota agreemnsnt, the

fkf;provincea,concernad~d1d not resgpond to these federal suggestions,

(e) Examples of agreements enters=d into between a province and &

foreign entity ns part of »"n srromgement between the Federal

Govermment end thay ontity

A‘!SQTiQI;.F’_

In 1953 l’nasociation peur ltorganisation des stazes en,

R

[ SV
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Prance (A.S5.T.ueFo) a#proached the idnistry of Youth in the
Prbvince of (uebec and the Uniiefgity of Toronto with & view to
establiqhing a programas of exch nge snd co-operation in the
industrial snd technieal fields. After consultations among the
uebee provineial authorities, the "rench Lmbassy in Ottawa snd
the Dep;iﬁment of ¥xternal Aff-irs, it waa.agreed that the draft
contract between A.5.T.EJ« and the Ministry of Xouth of the

Province of uebec leading to the establ{shment of the programme

would be submitted formslly to the fadersl government for its assent.

On December 23, 1963, a letter wzs sent by the French ‘mbissador in
Jttava to the Seeretary of State for mxternal Affairs sttazching the

text of the proposed contract ~nd iskihg Qhether it met with the

agsent of the federsl sovernment, Un ilecembar 27, 1943, the Secretary

of State for Externsl &ffuirs informed the French imbzssador that

the text met with the Ceder:l government's assent.

agreement An the Fleld »f F“duestion in . uebee

In June 1964, following the creation of the iFinistry of
Education in .uebsc, the irovince of .uebec expressed an interoest
to the French fovernrent in entering into srrangements with France
covefing the exchange of professors and students between . uebsc z2nd
Franée. Cn being informed of this mutter by the French Ambassador,
the Secretary of State for fxternnl irfaira indiented thot thé
Federsl Government Qould be interested 15 a gerarsl cultural sgree=
ment with France in thisg fiald which would be extended to all
interested provinpea. In ovrder not tou delay implementation of the

rroposed .uebee programme, the ?ader&l}Covarnment stated that it
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had no objection to applying the prccedﬁre followed in the case

Of AcSTe¥oF. to the propcsed programme in the field of education,

In the latter part of 19644, diacussiona took place between the
Hinistry of Kducation of _uebec and the Yinistry of Zducation of
_;Frhnce and loter with the Federzl Govsrnment concerning arrusngements
to be sentered inte. The procedure used congisted of a "procés-verbal®
‘recording the results of Lhe discussiowa ‘held between the ,uebecg

and French officia;s concerned with ‘he exchanpe progrimme in the
field of eduecation., The "procds-vertal™ wss signed by the #dnicters
of Education of «uabec znd Rrance and the Uirectoriianers) of Cultural
and Technical Affairs in tha French Mnistry of Foreign iAffsirs., It
wés agreed that the sfgning of the "proc&s-verh&l" would bde
accompanied by an exchange of letters hetween the imbassador of
France in Can2da and the Seecretary aof State fcr,External-Affsirs
requesting snd granting the Feder:l Covernment's sssent to the
proposed exchznge programﬁe. In Jnnuary 1965 at the request of the

- Juebee¢ Gé;ernment the title "procds-verbal™ was chnnged to "entente”
This "entente" was sizned in Fsris on February 27, 1965 and on the

saxe dpy an exchinge of letters took plice in Ottawa betwean the

N Chargé d'affaires of : rance in Cttswa and the Hecret:iry of State for

External Affairs respectively seexing and conveying the aggent of

~ the Government of Canada to the entente.

On February 23, 1965; in reply to a question in the House
of Commons whether {t was contemplatéd that any province should have
the right to participate in any aéreement 28 an indeprendent si?natory,
the Secretary of Stote for fxt ewnal AEfairs respondad in the negntive.

He stated that

i
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"on the internztional pline the Federal Government represents

all of Canada,..One, if not the most important, attribute of

this personality scecruing exclusively to the Csnadian Governe

ment is the power to negotiste and conclude agreements or

treaties of a binding chsorzcter in international law on behalf
of the vhole country or sny part thereof with foreigmn countriaes
eesStanding alone /[the agreement between France and .usbec/ could
not have been regarded z3 an azreement subject to international

law."

(d) Agreements proposed to facilitate subsidiary arrangements
‘ betwgen provinces and foreign rovernments

Praft Cultural Agreement with Frsnce (Accord-cadre)

As sn outgrowth of the desire of the (uebec Government

to undertake exchanges in the field of education with the French

Government and the desire of the Federal Government to ensure that,

given Canada's constitutional framework, the other provinces could
partieipate in similar arrangements with France if they so wished,

Canadian Government officils prepared a draft cultural Agreement

(“accordJCadre”) between the Government of Canada and the Government

“of France.‘ This accord-cadre provides a fromework for collaboration

in the cultural field between France and any of the provinces of

_Canada, Both France and Canada would undertake, under the accord=-

'eadre, to encourage scientific, techniec=l snd eultural exchsngeé and

co~-operation between the two countries, The accord-cadre providss

thet the elaboration and implementation of such a programme should

be carried out and financed directly betwaen the departments, officials,

services and organisations concerned in the two countries.
Article 3 of the accord-cadre would provide that
"within the framework of the preﬁéht sgreement and under its

authority, French ministries, officials, services and other
designate& organizations and simil:r bodies of any Csnadian

However,



‘Agcord-cadre with “elzium

~_for External Affairs, a2 Joint United Stateg-Canada Civil nmergency ks

province, having given ue notice to their respective
nationz2]l governmenty will be able, by common agreement,

to elaborate =nd implement dirsctly between themselves
administrative arrangemsnts of a provincisl scope in Csanads,
ineluding their financizl aspects. These arrangements shzll
stipulate in every cuse thiat they sre concluded under the
suthority of the present sgreement,”

Article 4 would provide

"that the texts of any arrangements which may be concluded

- under Article 3 shall in every cu<e be communicuted to the
respective national governments wihich shall, prior to the

. final conclusion of any such arrangement, confirm one to the’
other than the propnsed ~rrangzements ire in a form acceptahla
to each of them”,

At the present time the agreement 1avst111 in draft stage,

o

Discussions are now tqking'place with the Belgian Govern=~

ment for an accord-cadre.betwaen'the GCovernmentg of Canada and

Belgium similer in scope to the draft accord-cadre with France,

By an exchange of letters of November 15, 1963 between

the United States imbassador in Canada and the Secretary of State

Flanning Committee was,créated with responsibility for making
recommendations to the two Covernmsnts, their departments and
agencies, concerning plons énd‘arrﬂngemchte for co-operation and
mutusl aaaistdhce between the civil =uthor1ties of the two countries

in the event of an attnck orn eithor country..

The: ﬁgreement provides that the Comnittae may arrange “o.



- 55

direct communicationg between such n@tionsl authorities of Canads
and the United States thet the Comrittee considers to be concerned
. with aspects of civil emargency,planning'in either country likely
to be directly affected by comparéble planning'invthe oiher, The
Agreemént also provides that the Committee mey make arrangerents
- to facilitate joint United Btates-Cmgada civil emerzency planning
by the appfopbiata public¢ authorities, within their respective

Jurisdictions, of those atites, provinces :nd municipalities which

are adjacent to one another along the internatiomnal boundary.

There have béen indicnations recuntly frcm civil emergency
planning authorities in botﬁ countrieg tiat the 1963 igreemsnt would
have.to be supéiemented if it is hoped to achieve in practice the
required degree of co-operation to implement an effecctive system of
eivil emergency plznning, Ciéil emergency planners in both countries
have apparently reached the conélusion thet the results of the

_ consultations ‘which hnvo'been>going on at the local level hetween

authorities of the two coun?riés must now be embodied in :n Agroement

between provinces ind states znd batween nnnicipalitieaAif an

‘effective system of emergency pl:nning is to be attsined.

It has been suggested informally by the United States
authorities that considerution.might be piven to the United States
and Canada entering ingo a genersl agreeﬁent (aceord-cudre type)
fbr the purpose of authorizing staie~-provinelal zgreements and
eompacia between interested municipéliﬁies approving informal plnns
and proéedures relating to smutusl aid and zssistance in the event

of a civil Gefence dmergency or a m:jor natursl disaster,

F
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(e) Other tyres of Agreements -= contricts subject to private 1oy

The question orises whetier it 18 possible for the

provinces of Canada to enter into cantiacts or agreements with
'foreign entitieg which are not agreements in tha'intefnational

'léw sense of the term. ‘A treaty or in'nrnntional Agreement in
internationsl law {s sn Agreemant to which the rules of inter-

' nﬂtional law apply., It is furthermore én agreement between two
subjects of internsztionsl law for the bresch of. which the parties
would be responsible accordinw to the principles of internstionul
loaw, 13 1% not poasible for @n entity such 48 8 member of a federal
'union to snter into agreements or contracts of s ¢ private nature,

' i.o. an ugreement whiech would not bhe aubJect to the rules of public

international lsw but only to those of prIVute international law?

_ » | This suestion has beon considered from time to time by
Canadian Covernment authoritles. In June 1935, in connection with
the sgreement of the Nova Scotia Lande Settlement Board snd the
Hetherlands Government, the Department of Sxtérnal Affsirs agked
the Uepartment of Juatice whether the provinces have the capacity
1uito enter into private contr-etsg witk foreign governmants. The
'Depdrtment of Justice wag ~sked to consider whether a distinction
could be drqwn hetween an agreement made by a province

"in what one mirht exll 1ts business or private capaecity, such
. a8, for instance, contracts for the s-le of soods or renting
of premises, and an apreement nazotisted in ita rolitic4l or
public capacity”, .
In April 1957 the Deputyvkttorney-General replied:
"There does not appear to be sufficient legsrl @uthority

availuble 3t the present time w11h resrect to thisg prbpoati
~ to enable me to express s firm opinicn thereon.
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In the absence of =ny constitutional or judicisl

‘Aauthority 2gainst the validity of such "private agreéments"

between a provincial governmeht or sn sgency of it and a foreign
entity, it would seem th~t there is much to be szid in favour of

the view that such agreements zre lesul and valide It would ERERT T o

that the smericsn states enter into such agreements without seeking

the consent of Congress z8 ths compact claouse of the Constitution

(article I, Zection 10) has been interpreted 0 58 not to rejuire
the United Ztates Congress to have to »pprove minor arrangements of
a. technieal character entered into tetwsen one st=te and snother or

a2 foreipn entity, This pfbpoaihion is supported by the case of

Jghienyy County vs Brady in 1917,

More recent examples are the contriacts between the

Canadian Department of Public *6rks and the 3tate of &slaaks conéerning

the winter maintensnce of the H-ires' ho~d, and the proposed contract

between 1lagka and the ugpartment of rutlie workse concaerrdug the

~paving of & smaull portion of the :lusks highwéy.

.It»ia‘important io bear in mind ﬁhe distinction betweaen
the Jquestion of thé'aﬁforceability of & contraet and ita validicy.
The fact that a contr:ct is unenforce:ble (voidsble in privite law)
does not mean that it is invalid. Thus the faet that én entity
cannot, without its consent, be sued in a3 court of léw by a fdreign-
entity would not mesn th:t the commerLinl or privste agreement ‘

entered into with that foreign cntity was invalid,

In tho field of pudlic intern-ticnal 1sw, most tresties

|
i
|
l



are uhenforeeahle-sinca very few co&ntriea have accerted without
reservation tha codpulsory Jﬁrisdictﬁon of the International Court
of Justice. Under the ganeral princ&plﬁa of internstional law as
they grew up centuries azo the only effective sanctiqh for » breach

of international agreement was the pewer of a country to ro to war

in order to enforcae its icgal rightsk Tet treéties were still valid,

~In private low there are msny contraicts (i.e. those entered into by

: | . .
minore) vhich are not enforce:ble but are nevertheless legal,
| L . '

;
It would aeem.that-a carefﬁl study of provineial practice
(wvhich the Department of Sxternal hr}airu'is not in a poaition_to
earry out) would show th§£ Ciznadian Erovincesvhave anteredvinCO snd
gon;inue to anter into a variéty of contraets of a ﬁrivaté lsw

charactgr.

_ Over half of ths Canadian %rovtncas have established
offices in the United St:tes or Europe. The following is 3 list

‘of such offices. | | o

- brovinedal Coyernment Ufficeg in the United Stateg
|

Alberta Alberts Department of industry and Development,
, Los Angeles } :

- Britieh Columbia Commissioner of ?%ade and Touriam for British
, Columbia, British|Columbia House, 3an Franelsco

Ml ST

gl S

_ ¥
Hewfoundland - Govermment of Newfoundlsnd &epresentative, New York
Nova Scotla Rova Secotia Travel Buresu, New York
. Hova 5cotia Information Uftice, Boaton
Cntario Ontario Department of Planning and Development,
; : . Chiecago ; o

Ontario Lepsrtment of Flanning and Developmant, .

Kew York: I o
“Liuebee ‘ Office of the Agent ‘enersl of the Frovince of

Guebec, New York |

|
i



o - 59 -

. . ' Provyineial Government Uffices in “urope
London Agonts General of British Colunbia, Alberta, Saakatchcwan,
Manitoba, Untario, uebsg =nd Lhe #aritimes
_Paria' | wuebee Belegéte Genaeral | |
#ilan Feonomic Counsellor of tha Province of Qﬁtarib

Dussgseldorf Spscinl Euro@ean Trade ~nd Industrial Counsellor of
' ~ the lrovince of Untzvio
1t may be sssumed tﬁat-thé provincial governments or
ﬁheir acents have entered into many contracts with foreign roverne-
ment agents in the Jjurisdicticns withiﬁ which their offices &re
located relating to leases, fuel snd powdr supply, teiephones and

_»a‘variety of other matters. (For exsmple, in Britain and Fr:nce,

e+

telephong and other facilities are supplied by 3 government coryoration,;

~utility or agency,)

Purthermore, a scrutiny of the list.of agreeients
entered into between Canadian provinces and foreign eniities (see
Section La) leads to the concluszion thatba'number of theéevagrae~
mants sre prodbably more of 2 private than a publie law character,

~ This would appesr to be true, for exaﬁple, in conneetion vith the
'-agroement betwesn the Netherlsnds Gov;rnmant and the Nova Scotia
Landa‘Settlement Board, the agreeﬁent%between Korth bakota and a
- Canadian municgpaliey ccncerning drzibage, and the agreements botween

British Columbia and Americsn states with regard to supply of pover,

While the notion that agreements between provinces and foreign entities

or individuals c¢:n be binding in priVate law would not be & sutficient

.;:al basis to justify the majority of the agreements which the.
'ﬁiovincos have purported to enter {nto, thia concept nevertheless

provides a bagis for legitimizing soms of the activities of a purely
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local or commercisl n=ture which 1t mty be presumed the provinces :

~ wigh tc undertske,

Conclugiong | | - | L .

The conclusions for vart IV are ziven on the following

peges. : o :

S
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. IV "PROVIECIAL F‘uC;I"E N C« a4 IE RECTRCT OF TREATY-MARING

36. A survey of material avail:ble leads to the conclusion
that the provinces, =ithough lscking the capacity to enter into
internstionzl agreementg, nsve long shown a desire and need to
enter into agreements of an essentially loezl nnture affecting
technieal #nd non-pcliticzl astters on such subjects as bridses,
roads, power sur;lies, civil dafence etc. It seems likely th=t a
careful study of the vr ctice of ths provinces would zhow the
s@istence of a very high number ¢f such zgreements. Twelve exsmples
are given of such 2greements cn’'ered into by British Columvia,
Manitoba, Hova 3gotia and Unt..rie. The Canadian Government regards
such sgreemsnts (a2t least inscfar se they purport to be subject to
internntional law) to be invalid.

37. There sre many examples of avreements which the provinces
have expressed a wish to enter {nto but did not do so following advice
of the Federal Government that they lucked the capacity to do 80.
Examples are the Northeast Inter-state Forest Fire Compact, certain
civil def'ence compscts #nd the Grast Lskes Basin Compact.

38, The federal nuthorities have sometimes suggested to the
provincee that if they wizhed to enter into an agreement with an
Amerfcsn state, the Csnadisn ~2nd United tstes Govarnments could
enter into a treaty which would ccomnlish what the province wisghed
to schieve., The provinces would then enter into 2n sgreement with
the Federal Government undert-king to nerform the obligstions
concernaed and to indemnify the Canadisn Covermment for any fallure
to do so, The provinces have so far shown little interest in this
type of agreement. ,

39. The Cunadisn Jovernment h:is never taken a position on
whether the provinces may enter into ~greements with [oreigr entities
which are in the nsture of private or commercial contracteg covered

{riv ‘te law only. Although direect avidence is not avail:ble, it
wou d seem thnet the provinces have over the years entered {nto many
guch apreements p:rticularly in relation to commercisl m:tters, Thare
would seem to be no compelling rezson why the provinces cznnot enter
into agreements of a private law ch1r~cter with foreign entities or
their agents,

40, There hive recently teen exzmples of agreements entered
into between the provinces ind a foreisn entity as piry of an srrange-~
ment =greed upon by the Federsl Government and the foreisn entity.
Examplea of this typs of agreemant concern technical and cultural

_ mattera in {uabec.

Ll, There hsa nlgo been dizcussion and consideration by

‘ feder2l nuthorities of rore genaral types of zareements (accordse-
¢adresg) which would authorize the rrbdvinces tc enter into aduinis-
trative arrzngements with foreirn powergs concerning eert2in m:tters
£4lling within a specific sphere of provincial authority {education,
civil defence).




‘-> the central organs of the state. This is true even in uerm«ny which

of local concern and exerecised undor the strinzent control ¢f the S'
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| V TOSSIBLE FUTURK FAOVINCIAL FARTICIPATION IN TREATY=iAXING

Intgoduction

It will hava been seen that, in e number of thé federél
statea exzmined, the members of the federsl union hxve certain
limited possibilities of rqrticipﬂtinr, in one wey or znother, in
treaty-nm:king, This ia true even 1n ¢ases such 58 “witzerl:ond -nd
the United States where the centrsl Au!horities have or mu y sequire

pervasive tre)ty-lmrlom.nth  ;omers.
The powers of mémbers of % federsl union toc enter into -

agreements of a certain typa nhave “lwivs peen linited to matters

central suthorities, -Aceorcingly they are not. "sovereibn" powers; ‘e

they are delaz~ted by the federal constitution znd controllad Ly

is the only federsl country =zllow sing the member st tes to be

internationslly responsible Tor its agreement.g,

The constitution of Can°d: hss heen 1ntcrpreted in such s

a way re 1 X-) lead to the situation where *ha central sovernment lacks

treﬁty-implementing powers in resrect oi areiss falling within the

Jurisdiction of therprovincaa_which in turn lack treaty-msking
rowers in this sphere.: Cver the years the provinces have tried,
notwithatanding their 1.ck of trexty-miking powers, to snter into
& variety of agreements in respect of m-tters falling within their

Jurisdiction. The feder:1l government recarde these as invalid.)‘
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Thus‘for 80me yes3rs st lesst soma of the provinces have
manifected a desire to be able to enter into arrﬁngenonts with

foreign entities in order to furthar the regulation and development

of matters falling within their own legislative compatence. This

is not surprising, in view of the div versity of &lementn contributing

to the Canadian people snd Cnnada 48 & nation,

The factors that have led to this situation are likély

to continue, indeed to $crease, in future.

ature o e Pres Frodb

The prodlen that arises, therefore, is how to échieve,
‘under the Canadian constitution, that dagree of harmony betwesn
treatyvmaking and treaty-implpmantinﬂ poxers that exists in other
federal countries. Can thisg thmqny or concurrence of povers be

o S AL b
t .

- furthered in the provincial field?

“Pive specific quegtions arise:

(&) whether methods can be found within the framework of -

to 21)ow the o 137
provinces, in certain types of c:xses, a grester degree of partici-

pution in treaty-making and in the pelicy formition leading to it

(v) whether, within the framework of the gongtitution, tecnnijues

¢an be found of a pew character which. hiave not been used be;ore, in
ordcr to sllow the provinces to play tils greater role;

(¢) what should be the general limitations on the scope of
the above arrsangements;

(d) whether it would be desir:ble to contemplate more fure

‘reaching procedures for allowing provineial participstion in trestye
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making technigues whieh would changé the niture of the Cansdizn
constitution; | | ‘

| (e) whether new forms of tedérml-provihcial coﬂsnit;tions
should be'uhdertaken g0 a8 to facilitate both the provineial rolas

in trestyssmaking xnd fedéral tteaty-implnmantétion in Canada.:

(s) =xisting methods of *llowinv “rovincial pdrticip tion 1n
greatz-mﬂklnz in certain tyoeg of csses

The federal nutﬁoritiea could continue to turn a "blind C ke

eye” on the provinces entering into agreementsa with‘fcreiga entisiao

e A b i end (i am
)
L

" in the nzme of Her Hajesty in the iirzht of the irovinces., There
are many examples of sueh sgroeements; the federsl government regards

them as invalid but has not challenged any of them in court.

/xThia is8 on unaatléfactory policy teo continue. Foreignm
ghtitiea are pleeed at s disadventage. Csnada, by failing to jput _gi
&8 atop to this pr=actice, miy be contributing to a siturtion vhereby ﬁ
~the federal government would be intermationally reéponsible for the  ?
agrqément of the province by feilinz to toke steps to ensure that
foreign entities know that such acreements, under the Canadian
gonétitution, hrve no standing iﬁ internstional l2w, It should =lso
~be.remembered’that the proeess, if continued often énough, will |
contribure to 2n erosion of the present constitutionil structufe,
ereating instead a confused snd uncertain cénstitntiOnal situ&tgon

of benefit neither to tha faderal cvornment nor to the provincese



2, Fedaral-Proyivreial "Indomnity™ Techniiue

| A method ofter su;gested by the federsl éovernment but
rarely used §s that of the leder:l government entering into sn '
agreement with snothesr stute on the aubject mittar nf_interest to
a province on the condition th:t the province enter into &n :greement
with the federal government to perform the obligation specifiaed in
the treaty between the federsl gdvérnment and the foreign couhtry

or reimburse the federal gevernment if 1t falled to do so.

This method 18 cumbherscme snd would place a place a heavy
burden on the federal authorities il {i were acﬁeptab;e to all-
provinces, It has found little favour with the provinces (a3 in
jthejCaase of the Manitoba-iiinnescta Highway /greement snd the

Northeast Internetate.rire Fighting Compact);

In addition, obligations cf the rrovinces to reimburse
the fedeEQI government in c#seg where the fedéral governmont acts
. on their behalf can prodbably te implied (rom the terms of the

'yagreementa concernad or the principlss of the luw of zgency,

3 P;ivagg Internstionsl Low Conirsctg

It has been shown earlier in this stﬁdy that there appesr

- to be no compelling reasons why the pfovincee ¢snnot énter into
agreements, on mattera of local interast, whicﬁ are cubject not to
public 1n;ernational but to privste law, The taét that suéh agree=
ments would not slways be enforcesbls would not uaffect their yalidity.

There is u distiaet limit to the usefulness of thisAtype ef agiéemant;

it cannot, for exumple, &zply teo ruttera of a public law chrracter e
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-aucﬁ as agreements in the fieclds of education, onrorceﬁént of
Judieinl orders, etc. It wauld seem, however, that the federal

- government éould iegard cormmercizl deslings tetween a province and
its agent and a forelsn entity and its agent as being valid private-
law;contracts. This would help to reduce the number of instances
wvhen the federal government wuuld.bé required to regard 2 provincisl

agreement as invalid.

Le Ad Hoe "Umbrella® Arrangements with Foreien Stites

Lagt year the federal.gnvernmen; entared into an s reement

(exchenge of notes) assenting to an arfangement hetween the .uebee

, phovihcial_authoritics and a French Government agency concerning x
iprograﬁme of exchange and co=operztion in technical fields. fThe
exchuange of notes on the_igtér-go#ernmental ievel (Ffance-Canada)
gave international legul effect to the contriact between AsueT.0h.F,
and the ﬁﬁeboc authorities. The only antity'1n<Canada'that any be
., eonsidered to be bound by the arrangement in 1nternationi1 lzw i3
the fedaral government,

Thus, this "umbrella” teehniiue, by which no part of the
external prorogatives of the federal government is delegated, aliows
the provineial authorities a direct 2nd simrle way of achieving the
establishment of an international srrangesment &pplying to the

prqvinca concerned., The federsnl yovernment, through asgenting to

tha'agreoment in an exchange of notes, has the opportunity to exercise

approval. The province acquires no international right or accepts

no international obligotions, There is neither acquisition by the
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province of internationsl treaty-making capacity or any degfoe of

sovereignty. Yet by use of this technique, it may_initiato and
participate in tresty-making or the federal plane.

It would seem that this ad hoc "umbrella® technijue has

sone potentinl value for uge in future situationg where the

_'provincea wish to enter into = sceciric type of agreemant with =

foreigzn power, Its utility would presumazbly be limited to the
situation where the arringement is 2 specific'one not reyuiring

further similar or psrallel agreements, snd where the subject m:tter

' is informal enough to be deslt with by an exchange of notes.

' A possiblo type of case where such an_arrahggment mizht
have been followed was that concerning the Menitobas-Minnesota
Highway Agreemant, Such agreements can be " govered™ by exchanges
of notee, on the federal 1nter-povernmental 1eve1, giving aasent

to them.

; .¥' 5, Gengrie "Umbrella®™ Arrangements with Foreimn States

The proposed accord-cadre with Prance =nd with Belgium

in ghe field of education would allow the provinces or their agenclos

and the fpraign entitiss and their sgencies to elaborate and implemsnt

directly between themselvas adn
provineisl scope in Canada, The arrangements would be exercised

under the authority of the accord-cadre (the umbrella agreemznt)

and all such arrangements would in sach case be subject to the

approval of the federal aubhoritiea.

PGPSR LT PV
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It is thha cleaxr that this generiec ”hmhralla"‘arrungement
ie fundamentally similar to the ad hoc "umbrella® arrangement |
(AeCeTekeFe)e The reasons for this are that approval rust be EiVen
by the federal authorities to esacn specific administrative arrange-
ment between the province and the forelgn entitye. ihere would thus
'Appear to be, both in"this'typa gnd in the ad hoc¢ arrangement, no
delegation of the external prerog:tive from the faderzl government
to the provinceé. The federal QOVernmgnt, insofar as tresaty relations
are establiahed,iis résponsible in international law for tho breuch
of any adm;pistrative arrangementg of the provinces. The provinces
do not exercise, under the accord-ecadre, any degree'of treaty-making
powars, But they participate in them by means of tha arringemsente
provided for in the accord. Thus, there is delegztion only of the
povwer to sign aubnidiary'hgreementa which will bind the feder=zl

government} a species of agency is created in the provinces.

"

Thie particular technigue of a "generic" uﬁbrella Arrange-
~ ment aprears to hold considerable potentlal for the future, It
would be in the interests of both the provinces and the fedaral
gevorﬁment-to stand ready to negqtiste agreemente of this nature
with varfous foreign powers in respect of matters falling within

- the sphere of interest and competence of the provinces,

This holds particularly true in kespect of agrdementa
with the United States. It would scem to be ir the interests of
both the foderal and provincisl sovernments if the Governments of
Canada apd the United States wers o enﬁér into generic agreements

of this type pursuant to which the provinces would be authorized to
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enter 1nto'specific administrative arrangements between themsalves
and states of the Union, subject to federal approval of those
arrangements, Such an accord could, for example, be made in the

fialds of civil defence, fire-fighting and international routes,
bridges and highways. | ’

~84milar types of agreemanﬁs could also be entered into

with foreign states concerning such matters as land settlement and

Lmigration.

(b) WwWithin the framework of the constitution, can new techniques
be found which would allow the »rovinces to play a greater

rols in treaty-making? ~

It will have been seen from the above discussion that _

A

- in recent years such techniques have baen evolving -- a sign of Ghe -

continued vitality of the Canadian conztitution.

—

& province a. greater role in treaty-making, consideration should
be given to treaty-making powers of a member of a faderal state

" "based on the Swiss principle and on the,oermhn.prlnciple.
Swiss Prin e

The Swiss principle is that of agencyj the cantons are
allowed to enter into agreements with foreign entities but only as

agents of the federal union. W¥hile the cantona are named as parties
- to the treaty, this is mialeading; it is the federal state and not

the canton whizh appears to be reaponbible in international law for

" a breach of the agreement,

In oxaminihg what new techniques could be found to allow



e

-7 -

It would appesr that the concept of an accord=-cadre, i.e. of
a generic umbrells ngreement under which the province could enter.
into arrsngementg within the scope of & general ngreement, is a

B - -
technique bagsed on the Swiss principle of Agencye. As noted sbove,

———

the accord-cadre vould create the situation whereby the province,

:by entering 1nto an udministrwtive arrnngement with a foreign entity,
.under the terms of the general Agreement, would bind the redgrul
'government and not the province in internstional law, The eccord-
cadre would not delegate the foreign affrirs prérogﬁtive of the

Crown to r.he provinces; {t hould delagﬂte only the power to sirn

an agreement which would bind tho federsl ~overnment. The method
/’\——\,

of delegation is used not to bringz z2bout a devolution of the foreirn

affairs prerozative from the fedéral.government.to the provinces but
- to crente an azency which can- sirn an agreement on behalf of the

'tedaral government.

' Thus the accord-c:dre seems to contemplate & procedure
.basad on the Swiass constitution:l principle in respect of Lhe treatye

A»mnkinw povers of the cantons,

The accord-cédre tochnigua comprises a grant or delegation
~ of powers on the principle of agency and not on the principle of the

devolution of the foreign affairs prerog: tive.

In the Swiss Constitution, the federal gOVanment must
.approve all 5greementd antered into. This would be true nlgo 11
réspact of specific adm;nistratig srringements entered into in
Canada pursusnt to an secord-c:dre. A differe¢nce betwoen the “wisas

principle of agency and the techniue of sccord-cadre is that,

DT AL 4 1 Bt st n
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accordihg to the Constitution of :witzerland,_the principlé of

arency can apply only to "puhlié sconomle regulztions, cross-

frontier intercourse and police relstions™. Thus the:Constitutibn

48 in =2 sense an'accord-cadré nuthorizing the cntons-to enter into
agreement 8 binding on Lhe federszl sovernment in thesg specific Spheres.
The fedéral sovernment must, hakever; find th:t there is ncthing in
the agreements of the cintons which would be ﬂrépugnunt to the

federal governmmant or to the richta of snother canton%,

Internz1_ ‘gcord-gsdre of a feonersl Nzture

It would accordingly be possible forAthe federal governé
. ment, acting on the “wiss rrinciple, to enter inte an agreament é
with all the provinces in which 4t would be stipulsted that, in éﬁ
the matters falling within the exclucive jurisdiction of‘the , F

provinces, the provincial fovernm:nts would have the richt to enter
into agré;ments with forelism entiticas, 28 agents of the federal
government. It would be necessary to stipulate that such sgreemants |
could only be entered into with the consent of the federel suthorities.
It would also be desir:ible to provide that in cige the province
}concerned doea not fulfill the obligztions contiined in the agreement,
it uoula indemnify the federal povernrnent for ary damage§~which t?e
federal government would have to‘pay as the 1nLernetionally

responsible power.

Thus an sccord-csdre ty?e of agreement would not appesr
to rejuire any wmendment of the constitution; such arrangemsnts
~would involve no devolution of the prerogrtive powara but merely

the appointment of 2 species of :cency to hind the federal jovernment
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with its consent. If a broad federal-provincial accord-cadre

would be considered desirable.'it would be necessary to provide
eimilar safeguards as exist in the Swise CQnstitution.i First, it
should bg,atipulaced that before a province undertook to maks any
agreamant»with a foreign antity as agent for the federal government,
4t should initiate discuseions with the fedaral government to
determine the policy aspects of ths macter‘and to obtaiﬁ approval
for the undertaking. Secondly, as in Switszerland, the negotiations

ghould be conductad through the Department of Sxternal Affairs which

would include in its negotiating team members of the provincial

governmont concernged, This would be epreéély in agoordance with
the Swiss principle that all negotiations in the ﬁamevof the cantons
are undertaken by uhé'Federal Pélitical Department., Participation
by the provinees of Canada in treaty-making on the basia of the
Swiss principle would i{nvelve no attribution of 1nternétiona1
personality to the provinces and no attribution of an element of

soveréignty to'th&m.

An aceord-cadro of the type desoribed here could be

tormed an intarnal acgard-cadre of a general nature,

»(e) GCeneral ltnitations on the scope of provineial role in
Sreaty-making

The various arrangements of the types discussed above
(ad hos and goneric,accords-cadfés and a federal-provincial accorde
cadre) should. apply only to matters of nrovincial competence wnich

" do not relate to Canadian intorests as a whole. For example, it

MR- RS PP TR S PN



wéuld obvicusly be wrong for such a‘tédhniqsé;to be used so as
to allow'a province to bind the Canadxan'covernment in reapoet
of matters whiech are normally covered by a multilateral convention,
8+8. concerning labour matters, This principle of agéncy could
apprébriabuly bo.usod in the case of mattefs of direct, docial and
| 8xg¢lusive interest to a particular Province and not to a number of
provinces. Posgible exanplss dre land settlement, certsin tyres of
1mmigr$hion and education arrangéments, and local works (bridges,
highways, eta,) . ' |

techniquer for nrovinefal pérticipatton in traaty«maklng '
jiaa, by shanging the nature of tha Canadian constitutionl?

Lander have powers to enter into craiggos on their own behalf. Tne

~ law and are 1ntérnationally responsible for tha pPerformance of the
#greement. However, neo agreemant may be entered into by a Land

‘without tha authority of the faderal exacutive,

: In considering whather tha German principle could be
appiied to Canada, 1t ghould be'renembered that the German fedoral
experience appears to be unique. with the a@xcaeption of the US3R,
which presents considerations of sn entirely difforent nature,
Cermany appears t6 bo the only facsral cduﬁtry which allowg itg
membor units tc become parties to internaticnal agreements, The



background to this constitution is the existence prior to 1871 of‘
sovereisn German states with'powére to ehter into tresties of nll
sorts ﬁith all countries ond with full powgré of lggation =nd
diplom:tic 1nter¢ourse. " The C‘nstitutiohs of the ‘eimar nepublic
and the Bonn Kepublic reflect these origins of the Germen iiepublic,
'lt appears that the'German Government ictively discour:ges the
Linder from uaing the power whiexn they have to cnter into tresties.
It doess 80 presumably bec:iuse the free use of such powers by the
Lander would create an elvoborate =znd complex network of treaty
_:félationships on the levels of memb exr states and the federal govern=~
ment whien would introduce hichly complicéted factors: in the

formation and msnagement of lermsan foreizn policy. -

It would cppesr that if 14 ware deéided fhat treetj-
making powers should be‘nttribﬁtcd to‘thé provinces of Canadz on
'the basis of thevGérman frinciple, this could be achieved by the
device of ﬁhe Governor-Generel; by Letters Fatent, transferring
vbome of his povars in the forsiin 2ffairs field to the'Liautenant;
.Governors ot'the provinces, This would denote an actusal devolution
of the prerogstive; A ganuins delegxtion‘of prerog :tive powers
would take b;ace and not merely the iiavice of signing powers on -

the 3wiss prineiple of agency.

The Gerwman pridciple would not create member states of
avfederal union having sovereignkﬁowers. ?hi§ 18 because the member
st:tos are, in the exercise cf thﬁiréﬁyenty-mﬁklﬁg powers, subjeet
to the control of a federal suthority, Nevartheless, under the

German principla, mamber st.tesa, Lo the sxtent th«t tney become

o i o
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parties to and bound by tre-ties, become“snbjects of intermational
vlaw and acquire internationsl personality., The introduction of
such a system in Canada would te hizhly anomolous, given the absence
of a background in which the Urnndisn provinces were, like the
German Lander, fully dsveloped snd soverelgn members of the inter-
national community. Furthermore, as C:rnada is contiguous to the |
United States, the introduction'ofgsuch treasty-making powers in
the provinces would undoubtedly lead cuickly to a sharp alteration
. 4in the nature of Caadian treaty-mnking snd foreign relations as it
would hive to be anticipsted that a great number of traétics on the
'-province-atate level and provincae-United 3tates level would come
about ~-- provided of course th:t the federal government assented o
their being entered into. This would tend.to croéte a confusing

.pattern'of rel:tionships between Cznada snd foreign powers.

If an agreement were to be entered into between the

“provinces of Canada und the federal govermment providing for the

2
z
i
T :g
1 5

devolution of prerogztivee to the provinces in respect of treaty=-

PO S

making, thia would appear to reguire the federal government in good
faith to sllow the provinces-to enter into treutiea within their é
‘sphere of jurisdiction. This would be contrnry to every federzl

exporionee in the world today.

Inter- Asso at

There remains only to consider an sven more fur-reaching
possibility and that is that the Canadian Government delegate its

mternal prprog»tiva powers to the provinces in respect of maﬁt%ra
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falling within the provincés' jurisdiction and in such a wéy that
thé federal government does not retzin the right of control. Unly
in these circumstances could the provinces become independent
signstories to a treaty in the sense thut they c¢ould sdhere to a
treaty zs 2 spiareigh state and not subject to the external comtrsl
~of a central power. In these circumstances the provinces vonld

become sovereipgn states and Cinada would be not a federal union

but &n inter-state association,

(e) 5hould new forms of federal-?ravincial consultations be
undertaken a0 as to f£icilitate both the provinelsl role in
tresty=-making an edern tresty-implementstion in C:nada?

Thus there sre a2 number of ways in which, thfough-
1ncreaaing the participation of the provinces in treaty-m:king By
' the.fedaral govarnment, a'greatér damréé of harmony ¢<n be nchieved
in Caﬂadgﬁbetwean treaty-muking and tre&ty-implementiﬁg'powers.

It will be noted that this can be achieved without any major changss

in tho<Canad1nh constitution. and :ithout requiring sny -mendment to it,

1t 18 also important, however, that procedures be
1nsﬁituted on the federsle-provincisl ‘plane whieh would moke it
_eaaisr for the federsl government to consult the provinces in ordari
to determine »hetner they would.be willing to t:ike the logislitive
agtion necesssiry in order to implement general multilster:l treaties
which Canada has signed but not fatiried. In view of tha decision
of the Judicial Committea in the Iﬂtern<tionwl Labour Conventions
Case, it is clear that the Canadisn Government, aecording to thia

" {nterpretation of the Constitution, lieks the power to implement an

o~




internation=l treaty to which {t is 4 pafty if the subj&ct m tter
of the treaty falls within the 1ewi°1 tive compatence of the
provinces, OVér the yeara the foderai yovernment hns exverienced
gre t difficulty in determining whethor or not the provinces would
wisgh to ratify a particular multil&terhl convention, Ferhsps the
most well-known ex:mple of thaee iifficultlea is the United lntionsg
doad Traffic Convention. For a nuchep of vears Canada hxae bteen

- 82liciting the opinions of the rrovinces na to - whether or not they
woeuld like the federal government to sdhore to this tresty znd

| vhether they would sceordincly be willine to initiste the neceas.iry
legislation for {tg implementation, ﬁltﬁough a majority of rvrovinces
favour this legislation, some h=ve never replied tc the federal

governnent's enquiriqs over the &earsi e

Pgtggngng Confg;engg

—

Ferhapg the bnly wiay in which those difficultieslﬁay be
overcome in specific ¢ie88 would be to I{nstitute an znnucl or semie
’annu&l.confer@nce between the fadersl goevernment and representstiveas
‘af the provinces {n order to review pasﬁ, rresent and proposed treaties
with a view to determining the prbvinces' interest, if any, in

- Canadian ratir;cation. 3ueh n procedure would enable the federal
Eovernment to explain tho ohligxations entailed and what implementing
steps would be neeéasary in order to ritify the instruments, |
Irovinces interested in ratific-tion would slso have ah opportunity

to expliin the reasons why r=tifieation would te destrable.

Althouyh held only once or L»*ce 2 je*r, &:ch meetings




could form psrt of a permanent conference which ecould serve 2a
3 chsnnel by mesns of which
'(a) the federal pgovernment could explore pro?incial 2ttitudes
tbwards ratification =nd implementetion of peneral mﬁltilwteral
convantions;
(b) the provincial rovernments could
(1) _raise with the federsl government sprecific subj@cts
on which particular provinces might_wish to see an inter-
national agreeéent take effect; =and .,
(11) discuss tﬁé-ways for ohﬁaining provincial psrtici-
pation in the m+king of such a treaty;
(c) one or moT® crovinces cou}d urge the others to spree to
implement legislation whichrwouid mike it possible for Canada to
' ratify 2 particular conventidn in whichvﬁome but. not 51l the

provinces have an interest.

“e must recognize that the Canadian constitution is
defective in thst it 1s the only federal constitution which fails
to eﬁtablish a harmony between tresty-making and treaty-impleﬁenting
'ﬁcwers. To accept this conclusion is, however, neither to admit
that nothing ¢=n be done to improve tho rrasent situation nor to
admit that radieal ch~ nges must be m:ude in the Crnadian conat;bution

in respect of treaty-miking powers in Canada.

A course liea betweon these alternitives -- the course of

8 poaitive and dymzmic approach to {edersl-provincial co-oneration,

The est:blishment of a» perminent conferonce in. which federsl snd

F
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provineial nuthoritles moy co-orer ve in relstion to the making
end implementing of ‘reuties in Can-da would'éo a8 leng way tewards
en~bling A handiespped constitixt_icn ro work :i_‘h a penerally setis-
‘fﬁctery WY ‘ . ,

The conclusiens to Psrt V are given on the following

Tig@Be




3

1&7; The ad hoe =nd soneric "untrelly” Aarrzngeonent.g refl«ct
¢an bind the federal unit with its consent and subject to its control,

'58. ' Consideration might s1so be given to whether it would be

~administrative arrangements uniertaken by them,

- G -

V POCSIBLE PUTURE [RUTINCIAL SOETICTEATION IN TREATY-NAFING

L2, ‘The problem that srises in C:nada is how to achieve,
under the Crnadian constituticn, thit dagroe of hirmony betwaen
treaty-msking and treaty-implensnting powers thst exist in other
federal gtates, : ~ : .

L3. It would =ppear that greater use might be made of existing
poseibilities for sllowing the rrovinces to participste in the mexing
of internstionzl agreements, There would sppear to te no reason why
they could not be allowed to enter into treatics of u local commercial

‘nature subject to private :ind 1ot publie internstional lsaw,

bbe Greater use might slsc be made of technijues recently
developed providing for an 24 hoe "umbrella" arringement between the

 federal rovermment and s forelzn power which would allow s province

to enter into an agreement with a forzien stute. Such 2n agreemant

- would bind the federal government and not Lthe province in internstional

19”.

45, - Grenater use mizht also be made of the accord-cadre tyre of w
arrengement == 1 generic "umbrella” szreement between the federal 2
government and s foreipgn power under which & province could enter -3

into arrnraments in respect of specific mitters in fields f3lling L
“ithin 1ts owr jfurisdiction, In n secord=cadre tyrps of arrsngement, 1

-the agresment enterad intn betwgen the provinces a2nd the foreign =

power would be subject to feder:l approvs#l «nd would bind not the ¥
provinces btut the fedarsl Toverneent, :

46, ~1n both the ad hoc and zeneric umtrella-tyre of sgreements,
the provinces would not agquire international rersonslity or become
subjects of intern=tional law;  the federsl government ia responsible
in internationsl l:w for their rerformance,

the 3wiss prinéiple of #nency according t~ which the member states oo

desir:ible for the federzl £overrment to enter into a broad accord=- :
cadre agresmcnt with a federal.atate, purticul:rly the United Stitas, !
with regard to such specific subjoets of interest to the provinces i
ag civil defence wrtters, fire [ighting aind road =nd bridge building !
and wmiintenance, and ot'er mitters. It would seem désirable for

generic umbrella agreements of t2ie nort to provide taat the provinces ,
would reimburse the feder:l sovermment for any breach of specific -

LSe It would 2136 seem possi‘le for the foderal governmont, -y
without legislative amendment vo the Conatitution, tc establish an
accord-cadre of =n internal viriety vith thae provinces by which they

~would be allowed, =ubject to !he control of the f'ederal authority,
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to enter into agreements with foreisn entities on matters within
their own juriedicticne This would be analagous to the situation
existing in Switzerland in th=t the rrovinces would be only agents
of the federal zovernment., ihe provinces, pursuant to a federal-
provincial internal accord-crdre, would not become parties to intore
" -nztionnl agreements with foréisrn st:tes, but through acting as a
species of agent, achieve » grazter participation in treaty-making
throush the abil{ty to bind the federal rovernment, with their
consant, in respact of mitters of specific erncsrn to tne vrovinces,
The applic:stion of the “wiss prineigle would wmean thist the federal

.. government and not the provinces would be responsible for any

nevotistions undertaken under such "n accord-czdre tut the provinclal
- authorities would foram psrt of the federal-provincial team involved
in these negotistions. ' ‘ :

5Ce The v rious arrangzerents of the types descridbed ahove

- {ad hoe =nd generic accurds-cadres and federsl-provineial sceords-
~cadrel) should =pply only to m:tters of » provincial competence
which do not relste to Conadisn interests as i whole. For example,
it would obviously te wrong for such a technicue to be used so as to
allow » province to b“ind the Crnadicn Goverament in respect of the
ratification of 3 multilateral cenvention, i.e. concerning labour
metters. This principle of ~rency could 2pprepristely be used in
the case of matters ~f direct, lcecal and execlusive interest to a

- particular province snd not to = nusher of provinces. [Fossibdle
"exaxples are land settlement, certrin types of immigration and

. education arrangemente, and loeal worksyﬁbridgea, hirhwoys etce)e

81, It seems doubtful whether the treaty-making powers of
member states of a faderal union bsged on the German principle

would be desirable in Canada. Application of the German principle,

- by alloving member states to become internationally resgponsible
parties to agreements with foreign entities, would creste a situsticnm

- .. vhereby the memder stites hecome suhjects of internationzl law and
- . aequire international personalities to the extent theot they enter

. "into treaty relationships, #lthouznh the Cerman prineiple requires
" _the federal governmsnt to approve #1l internstional agreements, the

Wf:German axperiencs hzs been to discolirage member states from using
‘these povers. A : o

. 82, There seems little juestion that a devolution by the
federal government of its external prerog-tives to the provinces
‘'would be contrary to the experience ¢f all federal countries which
in all cases except Germany de not allow member states to exercise
such powers and which in Cermany :re exercised only sparingly and
. exceptionally.

53e Frocedures should also be instituted on the fedsrale
provincial plane which would meke 1t esaler for the federal governe-
ment to consult the provinces in order to determine whether they
would be willing 6 take the lerislative action necessary in order
to iumplement gensral multilater=l treaties which Canada hes signed

o vwrriate i vl §
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"~ but not r:atified. Ferhaps the only way in which these difficulties
mzy be overcome in specific ¢nsss would be to institute an cnnual

or senl-snnusl conference betwesen the fodersl government and repre-
sentatives of the provinces in order to review psat, preaent and
proposed treaties mith 2 view to deteruining the provinces' interest,
if any, in Canadisn ratifiestions 3Such a procedure would enzble the
federal government to axplsin the ohligationa entailed &nd what
implementing steps would bs necessarv in order to ratify the instru-
,ments, [rovinces interested in ratificsation would have an opportunity
to explzin the reagons why ratification would be desir ble,

544 %@ must recoznise that the Canadian constitution is
defective in that 1t ia “he only federal constitutiom which f:ils to
establish a hirmony hbetween trasty-m: king and tres y-implomrnting
powera. To ncecept this conclusion iz, however, neither to admit
thst nothing esn be cons to improve the rresent situ:tion nor to
admit thst radicenl chinges must be mude 1n the Canadisn congtitution
in respect of treaty-m:iking povers in Cansda,

55 A course lies betwzon these slternitives -- tha course of
a poaitive snd dynamic sppresch to federasle-provincizl co-operation,
_The establishment of a perm:inent confersnce in whicn federsl and
provinecial suthorities msy cc-operzte in relation to the m-king =nd
implementing of treaties in Cosrada would zo a long way towsrds
enabling a hzndlc ¢ped constitution tc werk in s generslly s:stise
factory way,. . -

56, - A permanent conference (meeting twice a year) could serve
as a channel bv means of which

(al the federal government could explore provingial attitudes
towards ratification and 1mplementatlon of general multilateral
conventlons,

(b) the provincial governments could

(1) raise with the federal government specific subjects
on which particular provinces might wish to see an
“international agreement take effect‘ and

(41) discuss the ways for obtalning provincial partici-.
pation in the making of such a treaty,

(¢) one or more provinces eould urge the others to agree to
implement legislation which would make it possible for Canada to
ratify a particular convention in which some but not all the
previnces have an interest,

bt e o s s AT nrere R 1 e e o
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RESTATEMENT COF CONCLUSIONS. . . ™

I THE PRINCIPLES OF INTERNATIONAL LAW RELATING TO THE POWER OF
COMPONENT PARTS OF A FiDSHAL STATE TO MAKE TREATIES

A : "There is no rule of international law which precludes

the component states of a federal union from being invested with

the power to conclude treaties with third states, The view that,

in a federal state, the tresty-mhking power 1s necessarily indivisible
is not well-founded, : ' ’

2. Whether or not the members of a federal state possess any

- treaty-making powers depends on the federal constitution.,

3. In determining what meaning should be given to a federal
state's constitution, resort should be had not merely to the relevant
written instruments but to the existence of any constitutional
conventions which may have evolved concerning the interpretation to

- be given to the federal state's constitution,

bo If a member of 2 federal state ‘exercises treaty-making

- powers as an agent of the federal stute, then it is the federal

state alone which is & party to and bound by the treaty and tha
component state i8 not, in any sense, subject to international law,

5. If, nowever, the c¢cmponent member is itself bound under
~the treaty, then the member state is, in fact, a party to an inter-

national treaty and to that extent is both subject to international
law and is recognized by other parties to the treaty as responsible

. on the international plane for its performance.

6. ' If a member of a federal union hxs, under the constitution,
both extensive legislative jurisdiction in a given sphere and .
unrestricted power to enter into treaties falling within that sphers
and for whose vielation the member would itself be internationalliy
responsible, the state may properly be regarded as partially
sovereign., If, however, its powers to become a party to a treaty

and be internationally responsible for its performance are subject

- %0 the permission of the federsl authority, the member would not be
_sovereign or partially sovereign, as it would be subjectf within the

very sphere of its competence, to the external control of a superior
autherity. The possession 5f 3uch external control on the part of

& superior federal authority is incompatible with the attributiou
of a gendine sovereignty to 2 subordinate member subject to that
contrel, - : '

7. - The existence of extensivse treaty-making powers in various
members of a union would, if not subject to federal control, make

them sovereign in large areas of international law and thereby reflect
the existence not of a federal state but of a loose form of inter-
state association,
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8, The general view of legal scholars upholding the
possibility of a member of a faderal union having the power,

under a federal comstitution, of being a party to an international
treaty (and accordingly, %o that extent, being subject to inter-
national law and acquiring some legal cersonality) is that such
powers -exist on the basis of delegation from a federzl authority
or the federal constitution, ‘ :
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II A SURVEY OF STATE PRACTICE CONCERNiNG THE POWERS OF MEMBERS
OF A FEDERAL UNION TO MAKE TREATIES

Qe The powers and Drécrice of the constituent parts of
federal unions concerning treaty-making powera fsll within three
broad categories.

{1) component units which have or appear to have no treaty-
' making powers; examples are Australia and India;

(2) component units which have powers to make certain treaties
. but only as a;ents of tha federal union (i.e. the unit is
- not responsible in international law for a violation of

- the agreement); Switzerland is an example,

(3) component units with powers to make certaln treaties as
princivals and not merely as agents (i.e. component unit
18 a party to the treaty and -is bound by it in international
law); examples are the Soviet Union and Germany and, {t
seems, the United States., {In these cases, the possibility
cannot be excluded that the federal governments, under the
principles of international law, would also be held respon=-
sible.

10. In Australia and India, the treaty-making power falls

excelusively within the federal comnetence; the federal authorities

appear to have powers to implement the treaties through passing

legislation which would otherwise fall within the jurisdiction of

the component states. Thus & certain harmony exists between the

allocation of treaty-making and treaty- implementing powers in both
unione.

-11. The Swiss system, in terms of its broad effects in the

" foreign affairs field, presents several similarities to the federal
systems in Australia and India, 1In 3ll three countries, the federal
- authorities are responsible for the performance of international
treatiees and have or can acquire extensive powers to pass implementing
. legislation in spheres otherwise falling within the legislative
competence of the member states,

12, The Swiss, however, through the concept of the canton
acting as agent for the Confederation, allow greater participation
in treaty-making to the cantons in matters of local interest but
without derogating from the general effectiveness of the central
authorities in the foreign affairs sphere and without the cantons

. acquiring any substantial degres of international personality. The
Federation, and not the canton, is bound by the agreement entered
into by the canton., The Confederation negotiates the treaty and
must approve it,

13.. Although in Germany, the Soviet Union and the United
States the member states can enter into agreements and, it would

S SUUSJURIY S PP
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seem, be responsible internationally for their execution this
power is in all three cases exervised with the consent of the
federal authorities. '

14, ~ In the case of the United States, there is, as in
Australia, India and Switzerland, in large measure, a harmony of
both treaty-making and tresty-implementing powers in the federal
authority. The states' pcwers to make agreements with the consent
of Congress has been used very sparingly and never with any country
or unit other than a Canadian province,

15, The powers of the member states of the Soviet Union to

enter into treaties are extensive but are subject to federal

authority. The formal power to enter into treaties which the various
Republics have under the Soviet constitution does not enable individual
Republics to act either independently or freely on the international
plane, For a variety of reascns, the Soviet experience is of limited
interest frcom the standpoint of federalism in the Western democracies.

16, " The German constitution contrasts with those of Australia,
India, Switzerland and the United States. In Germany, the member _
‘'states can exercise trezty-making powers within the sphere of their G
demestic competence and the federal government seems to lack plenary !
powers to implement tresties falling within that sphere. The result

is that in Germany there is also, in certain measure, a harmony of .
treaty-making and treaty-imvlementingz powers in the members of the N
federation. But these treaty-making powers are sutject to the ;

- control of the federal executive zand their use is discouraged. F
T In those federal states where the csentr.l Zovernment h:s

the power to implement internstional treaties even wrere tha subject
matter would ornerwise f311 witnin Lue legislative competence of the

. members, the members eitier have n> power to enter into treaties (as

in the case of lIndia snd Austr:lis) or can enter inuo treaties only

as agents acting for the rederzl covernment (as in Switzerland) or

can enter into agreements only on i vezry 2xceptional basis #nd under

~the s3trict control of the federal asuthorities (as in the Uni:ed

- 3ta%es). In all of these casas, there is a harmony of treaty-mcking

.. and . treaty-implementing in the federal sphere, ' .
18, . In the case of 2 fader:l pcvernrent which does not appear

to have eitner the »ower to require its members to bring their
legislation into line with international obligations undertaken by

the federal govermment or ‘. adopt the necessary legislation itself,

the constituent members m:y have treaty-making powers falling within

the scope of their own competcnce. It appears that the only example

of this type of constitution is that of Gaermany. Even in this case,
however, any treaties of the Lander are subject to approvil by the
federal executive authorities, Furthermore, it appears that the

federal government in Germany strongly discourages the Lander f{rom
entering into such agreements.
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19. The experience of all the federal countries examined.
shows that the federal authorities firmly regulate (through

‘requiring federal approval) and, it seems, discourage, the member

states from entering into treaties,

20. There appears to be no ex:s mola of the constitution or
practice of a fedaral union wanich allows a member to act indepen-
dently in the international sphers,

21, It would appesr that, except in India »nd Australia, the

-federal states examined all allow some sort of treaty—making action

to take place at the level of the member states, This i8 true btoth
in federal states possessing a centralized foreign affairs power

(the United States and Switzerland) and possessing a more decentralized

constitutional framework for treaty-making (Germany and the U3SK).
In this way, the member states are dolz, excepticnally and subject

to federzl control, to participate in treaty-msking on miti=rs of
a local or essentially non-political character.
22, : Such treaty-making pOhera as exist in Mblbals of a federal

union derive from the constitution itself. These treaty-making
functions are thus delegated powers, - fact which may bte clearly
seer. from the fact that in all the countries concerned they can only
be exercised with the axpruv1l i.e. authorigation, of the central
powers., -

3. It accordingly follows t?ot althougnh the component me&bezn
of Germany, the Soviet Union and oprhaps) the United States may

" become parties to an inpornwtion1¢ agreement and be internationaily

responsible for its performance, and =21though to tihls extent they

'may be subject to international law 2nd azcquire a limited degree of

international personality, these states nevertheless cannot ©Te
considered as possessing a measure cf soverei*nty bec use their

international capacity is subject ro *he externs. control of the

central authority.
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III 'INTERPRETATION OF THE CANADIAN CONSTITUTION CONCERNING

POSSIBLE PROVINCIAL TREATY-MAKING POWERS

2h e The constitutional authority in Canada to conclude inter-
national agreements is 5 pari of the royal prerogative and in
practice, as regards treaties, is exercised in the name cf Canada
by the Geverncr-General, usually on the advice of the Secretary of
State for External Affairs. The prerogative powers in respact «f
foreign affairs and treaty-making devolved upon the federal governe
ment at a time when it becsme an autonomous member <i the lritish
Commonwealth of Naticns. In addition, the prerogative powers of

_the Crown in the right of Canada were clearly delegated to the

. Governor-General in the Letters Patent of 1947. :

25. : There has never bteen any delegation of such prerogative
powers to the Lieutenant-Govarnors of iue provinces nor is there
any valid suthority in constitutionai conventions or practice for

the assertion that the provincas received any part of the royal

prerogative with respect to foreign affairs and the power to make

treaties.

26, To uphold the\bpposite view would te incompatitle with

-the concept of Canade as a lederal state, . To assert the proposition

that the provinces have received the sovereign tresty-making powers

"in respect of matters falling within their legislative competence
18 to assert that "Canada™ is not a federal state but an asscciation

of states. '

27 That such a sitnation cannot have been created by the
British North America Act mav also be seen from the fact that the
federal government, through exercise of various powers which it
possesses under the fct (disallowance, right to appoint Lieutenant-
Governors vho could withhold assent from provincial legislation)
could make it impossible for the provinces to perform any treaty

~which regquired legislation.

28, The Canadian constitution is unique in that it is the

.“only example of a federal union in which, in a large area of national

competence, there is no concurrence or harmony between treaty-

 making and treaty-implementing powers.

29, The federal government nes the power to enter into treaties
of all kinds but cannot, acccrding to the Labour Conventions Case,
implement treaties falling within provincial jurisdiction. On the
other hand, the provinces, which possess certain legislative powers
within the spheres of their own jurisdiction, have no powers to enter
into international agreements concerning the matters over which thgy
have legislative competencs. ‘ ' !

30, In this respect the Canadian federal experience differs
both from that of most other federal states where there is a con-
currence qfftreaty-making and treaty-implementing powers in the

AL ae g e e
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federal executive and from the excepticnal case of Germany, whose
constitution creates a certain harmony by allowing the constituent
members to legislate in specific fields and, subjeect to federal
control, to enter into agreements in those fields.

31. The Canadian constitution, in comparison with other
federal states, is accordingly handicarpped in that it appears to

be the only federal constitution which fails to designate a treaty-
‘implementing power in some crgan which is at the same time a tresty-
'making power,

~ 32, : Since internaticnal law ramits to the constitution of a

.~ federal state the determinz2tion of whether its members can enter

. 'into treaties, foreign states are bound to accept the constitution
of a federal union ~- with its limitations -- as the legal basis for
their deslings with Canada. : : '

- 33, Any willingnéss by 3 foreign power to enter into treaties
-with members of a federal state such as Canada, in the knowledge
that the constitution of the federal state does not authorize thi 8,

. may properly be ragarded by the federal union as interference in its

. domestic affairs and, in the case of an offer to entsr into treaty
" relations, as an il’{cit act of recognition of the international
pereonality of the member states,

b Any attempt by a foreign state to enter into a treaty with
‘a Canadian province would therefore be a violation of the principles

- of international law, and would also be inconsistent with the

- recognition that such a foreigh stiate has already given tc Canada.

35, If a member of a federal union, the constitution of which
- does not allow its membsers to enter into treaties, purports, never-
theless, to enter into such agra2ewents, it would be attempting to

'~ exerclse an act of sovereignty in violation of the constitutions It

could obtain recognition of such treaty rights only by states which

~are prepared to viclate the principle of international law that
remits the guestion of such capaciry co the constitution of the

" federal union. -
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IV PROVINCIAL PRACTICE IN CANADA IN RESPECT OF TREATY-MAKING

36, A survey of material available leads to the conclusion
that the provinces, although l=cking the capacity %o enter int:
international agreemente, nave long shown a desire and need tc

enter into agreements of =n e3sentially local nature affecting

. technical and non-oolitic,: matters on such subjects as bridges,
roads, power supulnes, civil dafence etc. It seems likzly that a
careful study of the prictice of the provinces would show the
existence of a very high number ¢! suca sireements., Twelve exwaples
are given of such agrs=zments entered into by 3Britisa Columdia,
Maniteoba, Nova Scotia and Ontarie. The Canadian Government regards -
such agreements (at least insofar as they purport to be subject to
international law) to be invalid.

37. There are many examples of a&rpements which thn provinces
have expressed a wish to enter into but did not do so following advice
of the Federal Government that they lacked the capacity to do so.
Examples are the Northeast Inter-state Forest Fire Compact, certain
civil defence compacts and the Grezt Lakes Basin Compact. '

38, The federal authorities have sometimes suggested to the
provinces that if they wished to enter into an agreement with an
American state, the Canadian and Unived States Governments could
enter into a treaty which would asccomplish what the province wished
to achieve. The provinces would then enter into an agreement with
the Federal Government undertaking to perform the obligations
concerned and to indemnify the Canadian Government for any failure
to do so. The provinces have so far ohown little interest in this
type of agreement.

39. The Canadian Government has never taken a position on
whether the provinces may enter into agreements with foreign entities
which are in the nature of private or commercial contracts covered

by private law only. Although direct evidence is not available, it
would seem that the provinces have over the years entered into many
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such agreements particularly in relation to commercial mitters. There.

would seem to be no compelling reason why the provinces cannot eriter
into agreemgnts of a pr;vate law character with foreign entities or
their agents.

L0, There have recently been examples of agreements entered

into between the provinces ind & foreign entity as part of an arrange-
ment agreed upon by the Federal Government and the foreign entity.
BExamples of this type of agreement concern technical and cultural
‘matters in Quebec, :

k1. There has also been discussion and consideration by
federal authorities of more general types of agreements (accords-
cadres) which would authorize the provinces to enter into adminis-
trative arrangemsnts with foreign powers concerning certain mstters
falling within & specific srhers of provincial authority (education,<
civil defence). . ,
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V POSSIBLE FUTURE PROUVINCIAL PARTICIPATION IN TREATY-MAKING

L2, The problem that arises in Canada is how to achieve,
under the Canadian consti:ution, that degree of harmony between
treaty-making and treaty-implementing powers that exist in outher
federal states, - X -

L3, - It would appear tiat greater use might be made of exis:ing .
possibilities for allowing the provinces to particicate in the maiking

of intern=ticnal agreements. Thare .ould appear tc be no reason why

- they could not be aliowed to enter into treaties of a local commercial

nature subject to private und not public international law.

L,  Greater use might also be made of techniques recently

developed providing for zr ad hoc "umbrella® arrangement between the
federal government and a foreign power which would allow a province

. to enter into an agreement with a foreign state. Such an agreement
. would bind the federal government and not the province in internationa:
law, S - S Do ' -

b5 ‘7‘,'"Greater use might also be made of the éccord—cadre type of

arrangement «- a generic¢ "umbrella” agreement between the federal
government and a foreign power under which a province could entar
into arrangements in respect of speczific matters in fields falling
within its own jurisdietion. In an accord-cadre type of arrangement,

- the agreement entered into hetween the provinces znd the foreign
power would be subject to federsl approval snd would bind not the
‘provinces but the federal government, o : o

L6, . In both the ad hoq and generic umbrella~type of agreements,
the provinces would not acquire international personality or become

.ifsubjects of international law; the faderal government is responsible
~"in international law fer their performance.. :

: h?;"> The ad hoec and generic "umbrella™ arrangements reflect

the Swiss grinciple of agency according to wnich the member staites
e federal unit with its consent and subject to its coatrol,

48, ' Consideration might also be given to whether it would be .

desirable for the federal government to enter into a broad accorde
cadre agreement with a federal atate, particularly the Unitad States,
with regard to such specific subjects of interest to the provinces

as civil defence mattars, fire fighting and road and bridge building
and maintenance, and other matters, It would seem dagirable for
gensric umbrella agreements of this sort to provide that the orevinces

- would reimburse the federal governmant for any breach of specifie
~administrative arrangements undertaken by them, ‘

49, It would also seem possible for the federal government,
without legislative amendment to the Constitution, to establish an
accord-cadre of am internal variety witn the provinces by which they

would be allowed, aquect to the control of the federai authority,
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to enter into agreements with foreign entities on matters within

their own jurisdicticn. This would be analagous tc the situation
existing in Switzerland in that ths provinces would be only agents
of the federal government. The provinces, pursuant to a federal-
provincial internal accoc:d-cadre, would riot become parties to inter-
national agreements with foreign states, but through acting &as a
species of agent, achieve a greater participation in treatyv-making
through the ability to btind the federal government, with their
consent, in respeet of matters of specific concern to the provinces,
The application of the Swias principle would mean that the federal

government and not the provinces wculd be responsitble for any

negotiations undertaken under such an accord-cadre tut the provincial
authorities would form part of the federal-provincial team involved
in these negotiations.

50, - The various arrangements of the types described abtove
{ad hoc and generic accords-cadres and federal-provincial accord-
cadre) should apply only to matters of a provincial ccompetence
which dc not relate to Canadian interests as a whole, For example,
it would otviously be wrong for such a technigue to be used so as to
allow a province to bind the Canadian Government in respect of the
retification of a multilateral convention, i.e. concerning labour
matters. This principie of agency could appropriately be used in
the cass of matters of direct, local and exclusive interest to 4
particular province and not to a numher of provinces. Possible
examples ara land settlement, certain types of immigration and

education arrangements, and local works {(bridges, hlgnways etc.)e

,51; ' It ssems doubtful whether the treaty-making powers of
- member states of a fedzsral union based on the German prineciple

would be desirable in Canada., Application of the German princirle,
by allowing member states to hscome internationally responsible '
parties to agreements with foratgh sntities, would create @ situation

. Whereby the member states become subjects of international law and
“acquire international personaliti~s to the extent that they enter

into treaty relationships. Although the German principle requires
the federal government to approve all international agreements, the

l) German experience has been to dlscourage member states from using

these powera.

. 52, ' There seemg little question that a devolution by the
. federal government of its external prerogatives to the provinces
-would be contrary to the axperience of all federal countries which

in all cases except Germany ¢0 not allow member states to exercise
such powers and which in Germany are exercised only sparingly and

~ exceptionally.

53. . Procedures shcoculd also be instituted on the federal-
provineial plane which would make it easier for the federal govern-
ment to consult the provinces in order to determine whether they
would be willing to take the lszislative action necessary in order’
to implement general multilateral treaties which Canada has signed
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but not ratified. Perhaps the only way in which these difficulties
may be.overcome in specific cases would be to instituts an annual

or semi-annual conference Zetween the federal government and repre-
sentatives of the provinces in order to review past, present and
proposed treaties with a iew to determining the provinces' interest,
if any, in Canadian ratification. Suchi a procedure would enable the
federal government to expglain the obligations entailed and whut .
implementing steps would he necessary in order to ratify the instru-
.ments, Provinces intersstad in ratification would have an opportuaity

- to explain the reasons wny ratification would be desir-:ble, .
S5k We must recogni: nat the Canadian constitution is
i

122 T
defective in that it {3 *the only federal constitution which fails teo
establish a harmony between treaty-miking and tresty-implementing
- -powers., To accept thig ceonclusion is, however, neither to admit
that nothing can be done to improve Lre present situation nor to
admit that radiecal changes must te made in the Canadian constitution
in respzct of treaty-msking powers in Canada.

55. . A course lies tetwocen thuge alternatives ~~ the course of
& positive and dynamic zpnrcach to federal-provincial co=-operationn,
The establishment of & perwanent conterence in which federal and
provincial authoritiee may co~operats in relation to the making nd
implementing of treaties in Canada wou'd #£0 a long way towards
enabling a handicapped constitution te war® in a generally satis-
factory way, a ' :

56. - A permanent conferénca {meeting twice a year) could serve
v . - =t , S . . )
- as a channel by memms of which .

{al the federal government, could explore zrovincial attituces.
1

~towards ratification and imrlemsntztion of feneral multilateral
.. conventions; o

~(b)  the provincial governments could o * ' s

C (1)  raise with the federal government' specific subjects
s s . on which particular provinces might wish to see an

: - International uireement take effect; and o

(ii) discuss the wavs ¢

: cr obtaining provincial partici-
-pation in the mzk

ing of such a treaty;

(c/ one or more praovinces could urgze the others to agree to
implement legislation which wonld make it possible for Canada to
ratify a particular convention in which some but not all the
provinces have an interest, -
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