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HIGHWAY ADVERTISING CO. OF CANADA v. ELLIS.

Company—Promoters—Sale of Patent for Invention to Co})zpany—
Prior Agreement for Acquisition.

Action to recover $5,000 from the promoters and direc-
tors of the plaintiff company upon the ground that that sum

was diverted from the assets of the plaintiff company, and to
recover another sum of $300.

A. B. Alyesworth, K.C., and J. M. McEvoy, London, for
plaintiffs.

G. F. Shepley, K.C., and J. Heighington, for defendants.

Boyp, C.—The success of plaintiffs’ case must rest on
adequate proof being made of the allegation that defendants,
as promoters of the company, obtained a half interest in the
patent of invention operated by the company for the sole
purpose and with the intention that such interest in the
patent should be transferred to the company at a profit, upon
its incorporation. The patent was disposed of by the pro-
prietors and taken by the company at a valuatloq
of $50,000, of which $5,000 was to be paid, and
was paid in cash, out of the company’s money.
There is no contradiction of defendant Ellis's version
of the matter, and it rests on his recollection and ac-
curacy. It cannot be said that there was not a prior agree-
ment for the acquisition of the patent by th_ese men (nOw
defendants) before the scheme of having a joint stock com-
pany was broached. Plaintiffs have failed to make good tlzf
essential allegation, and cannot recover on any other g"%}‘,n .
Burland v. Earle, [1902] A. C. 99; Re Lady Foreet.d mce,
[1901] 1 Ch. 589. The $300 claim fails on_thedt?vl iiged
supported by the conduct of the parties. Action dism
with costs.

VoL. 11 0. w. R, No. 8.
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BRITTON, J. FEBRUARY 28RD, 190

WEEKLY COURT.
RE DENISON, REX v. CASE.

o —Per-
Mandamus— Police Magistrate—Sentonec, Jor Criminal Off e ”‘%{g 0t of
Sonation of | oler—Referendum— Judicial Discretion—
Appeal,

Motion by E. J. Ritch

to
ie (prosecutor) for a mandamus
compel the police magist

rate for the city of Toronto to im-
Pose upon Adam S, ¢

7
ase the sentence prescribed by S;{ci'tcll?ie
of the Ontario Election Aect, On 4th Decembel', 19_02’

the Referendum vot

b
Ontario Liquor Act, 1902. Adam S. Case appeared 3{'1 thﬁf
poll and told the poll clerk hig name was James BTO}P; y ihe
Dowling Avenue, Toronto, Case refused to take i1
oath, and was arreste( on the warrant of the deputy retumon_
officer for bersonation. Qp the 26th December Case was ¢ jis
Police magistrate angq fined $50 and7 COStien-
rd labour, The prosecutor’s con Ty
i have imposed the pena 2
year. There was no Sltlge

gestion of bad faith o Improper motive on the part of

magistrate,

A. Mills and W. E.

Raney, for the prosecutor.
J. Haverson, ReCE

» and T. C. Robinette, K.C., for de-
fendant,

J. W. Curry, K.C,, for the magistrate,

BRITTON, J

- held that if e magistrate had any discre-
tion as to the sent i

“nee, itwasa judieia] discretion, and man‘;
damus shoylq 1ot be granteq. Passing sentence by the Cour
upon an offendey Properly convicted ig Jjudicial, even W_hefie
there ig oly a definite and particular penalty prescribed.

ma,tions, Pp. 250, 263, Regina, v. Eastern
Counties R, W. Co

n B A & E. 547, Rox v. Hewes, 3 A. &
E. 731, High on Extraordinary Legal Remedies, 3rd ed., Secc'l
148, Reging v. Justices of Middlesex, 9 A. & E. 540, referre
to. 18 18 virtua]]

The magistrate has not
; the Crown is not moving

; the accuseq ig not asking to quash the con-

Viction, Whiteheaq V. The Q
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case, and in passing sentence acted upon the law as he under-
stood it. If the penalty were changed, the defendant might
be deprived of his right of appeal to the Sessions. He might
desire to appeal from a sentence to pay $400 and be impris-
oned, and there is no power on this application to extend the
time for appealing.

Motion refused without costs.

McMaHoON, J. FEBRUARY 23RD, 1903.

TRIAL.
RUPERT v. SISLEY.

Nuisance—Construction of Artificial Ponds—1Inj
Property— Evidence of Damag

Action by Rachael Rupert and Lucinda McQuarrie against
Euston Sisley, a physician practising in the village of Maple,
who owned lands adjoining the lands of the plaintiffs in
that village, for an injunction and damages in respect of
injury to plaintiffs’ property by the construction of ponds
and dams for fish on his premises, which ponds the plaintiffs
alleged were a nuisance.

W. Proudfoot, K.C., and W. A. Skeans, for plaintiffs.

E. F. B. Johnston, K. C., and W. Cook, for defendant.

MAcMAHON, J., held as to the claim for damages in re-
gard to the alleged noxious smell from the ponds, and the-
noises said to be caused by bull-frogs, that defendant was not.
liable, the grievances not being, on the evidence, well found-
ed.  As to the claim for dam

pness in plaintiffs’ cellar alleged
to be caused by the percolation of water from defendant’s

ponds, it was also not well founded, the dampness being
attributable to the character of the soil. As to the sinking
of a floor in plaintiffy’ house, it was not caused by dampness
arising from the ponds, but was attributable to the decay of

the supports. All the other claims failed also. Action dis-
missed with costs,

ury to Neighbour's

WINCHESTER MASTER. FEBRUARY 247H, 1903.

CHAMBERS.

MARTIN v. MOODY.

Particulars— Motion Jor—Afidavit— Notice of Reading—Omission f
Statement of Date of F iling—Sufficiency of Notice— Particulars
of Defence —Contract—1Interest— Offers.

Motion by plaintiffs for particulars of paragraphs 2, 137.4'7
and 5 of the statement of defence. On 3rd February plain-
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ce on the
tiffs moved tq strike out the statement of ?:ffﬁl a loose
ground that paragraphs 2, 3, 4 and 5 weretO roceed with the
and vague character that plaintiffs could no 1 ¢ the nature
trial without g further and better statement_ Otion e
of the defence, ete. In support of that apphaaread- Thab
davit of one of the plaintiffs was duly filed s resent motion
application was refugeq. In the notice of t,he"P f the former
it was stated that the affidavit fileq in Supp‘)li_oname of the
motion, giving the date of that motion and tt zthaf‘ the affi-
depondent, would be read. Defendant objecte not given:
davit could not be read, as the date of filing was

Grayson Smith, for plaintiffs,

W. H Blake, K.C., for defendants.

: ion of

THE Masrgg held that the notice of the lg(tie?;:le atll

reading the affidayit objected to was sufﬁcxent,lzf" P. R. 544

~ davit might he read. Mackenzie v. Carter, p. C. 470,

distinguisheq. Clement v. Griffish L Coo. II's Ch. Pro
200 V. Wivenhoe, 4 De . J. & 8. 723, Danie

6th ed., p. 538 Bloxham v, Metropolitan R. W.
R. 490, Do

and Rule

wning v, Falmouth, 37 Cp. D. 234, 242, and

524, referred to, i interest oD
The action was brought to recover certain 1n

$10,400 under an

ereby
agreement dated 19th June, 18%9’f§1hdants
the purchagers therein nameq (represented by de laintifts
agreed to deliver to the vendors (represented by pes of the
within three years from that dqate fully paid up Shark of the
aggregate par or face value of $10,400 in the stO‘i_Iamilton
company to be formeg by the amalgamation of the tes. AN
Street Railway Company anq certain  other compallé not be
Whereby it waq also agreed that if the stock St twelve
assigned by the purchasers to the vendors Wlthl;;- earlys
months, the Purchaserg ghoylq Pay to the vendors ha }:)f th
from the eXpiration of tyelye months from the date
agreement, i
fault having be

sfer should take place.
en made, }
graph 2 of the

ara-
€, this action was brought. Iizhzsers
defence it waq alleged that the pu

lain-
e s eement, and offered to transfer ﬁg Iinake
Uffs $10,400 pay Yalue, bus the plaintifs refused 1d
Such exchapgq The Mast

er held that defendants iile]:lmto
© particulars of thig paragraph, 11rln or in
of the offer o offers, whether oral { intiffs
hom made, anq the act or acts of pla

ther
make guch exchange, and Wi
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such refusal was oral or in writing, with dates and names of
persons. As to the 3rd paragraph, particulars should be
delivered of dates on which the intimation was made to plain-
tiffs, and whether orally or in writing, and by whom made.
As to the 4th paragraph, the real intention of the agreement
was sufficiently set out in the 8rd paragraph. As to the

5th paragraph, the particulars ordered of the 2nd paragraph
would cover what was asked.

Order accordingly. Costs in the cause.

WINCHESTER, MASTER. FEBRUARY 267TH, 1903,
CHAMBERS.
HAMILTON v. MUTUAL RESERVE FUND LIFE ASSN.

Writ of Summons-~ Service out of Jurisdiction — Application for
Or({tr Jor Leave to Issue Wryit—Affidavit —Requirements of—
Intituling—Service of Writ and Statement of Claim-~-Time for

Appearance and Defence—Christmas Vacation—Irregular Judg-
ment—Setting Aside.

Application by defendants for an order setting aside a
Jjudgment entered against defendants on 19th January, 1901,
for default of appearance, and a writ of execution issued there-
on, and extending time for entering appearance, and setting
aside service of the writ of summons for irregularity. Notice

of t}_xe writ of summons was served on defendants out of
the jurisdietion.

Shirley Denison, for defendants.
D. L. McCarthy, for plaintiffs.

'I"m:: MASTER held that the affidavit read in support of
pla'mtlffs’ application for the order to permit the issue of the
writ and service of notice of it out of the jurisdiction did
not comply with the requirements of Rule 163, in that it
did not shew that in the belief of the deponent the applicant
had a right to the relief claimed. Perkins v. Mississippi
8. 8. Co., 10 P. R. 198, referred to. Also, that the affidavit
should have been intituled “In the matter of an intended
action between,” etc. The objection to the affidavit was well
taken, but the defects could have been remedied upon the
present application by plaintiffs supplying the .informatlon
omitted; but, as the judgment was prematurely signed, there

Was no ohject in allowing plaintiffs an opportunity to remedy
the defects.
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; . for
ey e
The order allowing the service limited tl{g 31;;5’ in-
entering appearance and delivering defence to
clusive of the day of "ger

it an
vice. The notice of the Wli;lttﬁeir
the statement of claim were served on defendants ?n vaca-
head office in New York on 27th December, 19029’03 The
tion.  Judgment was signed on 19th January, ,11 and had
Judgment reciteq that defendants had not appeared
not delivered any

: that
Statement of defence, and adjudged
plaintiffs re

These
cover $2,083.33 and costs to be taxed.
costs were taxed

sts
at $47.46, which indicated that ﬁze Zi-io

respecting the statement of claim were allowed. T tpto be
from the 27¢p December tq the 6th January was no ont O
reckoned in the time allowed for delivering_ a Stati;n be 80
defence, and the ordep did not provide that it s}}("‘,1 aished.
reckoned. Thompson v. Howson, 16 P. R. 1, disting
Wwas therefore signed too soon.

1 sub-
tting aside writ of summons and al
ngs with costs.

The judgment
Order made ge
Bequent proceedi

S 03.
MEREDITH, C.J. FEBrRUARY 27TH, 19

TRIAL,
MCAVITY v. jangg MORRISON BRASS MFG. CO-

: 4py— Licensé
Patent Sir [:wmtz'on-Trad‘ Mark useq in Connection with—L
—Agreemeny C'omtructz'on

e Per-
—Declaration of Rights—Sp ezﬁ gguil'
Sormance " unction— . Zsconducy Disznfz'flz'ng Party
able Relief.

The. Plaintiffs, ¢}, Hancock Inspirator COmPan.y e m;:zliv
facturing company having itg heaq office at the city of ing
York, ang ik McAvity & Sons, brass manufacturers carlg’ the
on businesg gt the city of St. John, New Brunswick, suebusi‘
defendant, Company, hragg Manufacturers carrying on ed
ness at Toronto, iy respect of two specific trade marks Ownne
by Plaintif Company, registereq on 24th March, 1880, (zhe
consisting of gh ‘Inspirator” and the other of

.

- Hancock Inspirator Co., 2t Pr:ed

On 16th May, 1901, an agreement was en.te %
any and plaintiffs T. McAvity
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Sons, by which plaintiff company granted to T. McAvity &
Sons (subject to the right of revocation) the exclusive license
to manufacture at their factory in St. John and to sell within
the Dominion of Canada, and for use only within the Do-
minion, “inspirators containing and embodying the inven-
tions and improvements and any and all substantial and ma-
terial parts of the same which are shewn and described in the
said letters patent (No. 44062) for the term of the said let-
ters patent and for any extension thereof which may be
granted.” The plaintiffs T. McAvity & Sons, under the au-
thority of their license, had been for some time manufactur-
ing inspirators for use on locomotive boilers which were called
and known to the trade as “Hancock locomotive inspirators,”
and a considerable and valuable market had been obtained
for them under that name.

The plaintiffs complained that the defendants were selling,
and representing that they had the sole right to manufacture
and sell, Hancock locomotive inspirators , and plaintiffs claim-
ed a declaration that T, McAvity & Sons were the only persons
entitled to manufacture and sell the Hancock locomotive in-
spirators in Canada, an injunction restraining defendants
from manufacturing, selling, or representing that they had
the right to manufacture and sell, the articles in question,
and damages.

The defendants justified under an agreement made be-
tween plaintiff company and one James Morrison, whose
business defendants succeeded to in the early part of 1893.
This agreement was dated 10th March, 1886, and was entered
into after it had been decided that patent No. 7011 was null
and void, and in consequence of that decision.
ment it was provided that from and after the
rison should have the sole right in the Domi

to the use of the trade marks bel
known as the

By this agree-
date of it, Mor-
nion of Canada
onging to plaintiff company
“Hancock inspirator” and “inspirator,” such
trade marks to be used by Morrison only in connection with
the sale of inspirators which shall be manufactured by him
as described in the letters patent No. 7011 of the Dominion
of Canada granted to John T. Hancock on 24th January,

1877, and subsequently extended by patent to-No. 13958 and
No. 13979.

L. G. McCarthy, K.C., and A. M. Stewart, for plaintiffs.
G. H. Watson, K.C., and Grayson Smith, for defendants.

MereDITH, C.J. (after stating the facts at le_ngth) :—It is
not, in my opinion, open to question t.hat_‘. the right o’f Morx"il-
son under the agreement to use plaintiff company's trade



158

: device
marks is limited to the use of them ag apphed to a

manufactured in accorda,
to letters patent N

4 ied t0
upon him of using them in connection w1th. or as ap};rlllecon_
anything else, and therefore no right of using them

No.
nection with the device for which the letters patent
44062 were granted.

It is not materia] to inquire,
to defendant company in thig ,

: een
44062 was or is g valiq patent, or whether it has n?tanby 0
rendered null and voig by breech or non-observance O,S open
© provisions of the Patent Aot Granting that ;t lture ot
to any one, anq therefore to defendants, to memll.a‘cd i is
sell the device for which that patent was obtaine ,any’s
clearly, I think, not open to them to use plaintiff comfo e
trade marks in connection with or to apply them

article which they may g0 manufacture or sell. s
oris it, I think, open to defendants to raise i
action an i

062.
to the validity of patent No. 4i the
Plaintiffy” ¢]a ot rest upon that patent, norfl poa
question of jtg validity material to the disposition o
claim.

. . . t_
It plaintifrg were: suifip for-gy infringement of the ip:pt
ent, such a defence would or mirht be open, but the rig
to impe ;

ach the patent can be enforced only by
scire faciag op §

rin the Exehequ'er .Co
The agreement hetween Morrison and plaintiff compgrr'ls)t:
also provideq that « in the event of the parties of the :
part (plaintiff compa,

~u i
ny) Obta,ining within the Dominion 0
anada any letterg

patent for Improvement in inspirators,
they wil] give to ¢ i

n
if that inquiry WerOtOII\JIeO'
ction, whether paten

* * *

ision is g indefinite gy
performance of 1t is ouf of the ¢
Mo. 242, Fogg v. Price. 145 3p
It wag further
Pany had hegey, such ag ip any
Injunction, | i

* * * -

d incomplete that Speclgg
[uestion : Huff v, Shepar‘?éed.
ass. 513, and cases there ci

This prov
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prevent their property rights being seriously affected by acts

of defendant company done without justification or s
excuse.

Upon the whole case, I am of opinion that p.la,mtlﬁ't_s }z:.r.e
entitled to the relief claimed, except the declaration whicl }lls
asked as to the rights of plaintiffs T. AcAvity & Sons, w-lnc Y
it seems to me, is not necessary or proper to be made; !Eln
that the injunction should be in such terms as not to m{;e.r :.rf%
with any right which defendants may have to use p alél i ;
company’s trade marks in connection with the sale 1pb da.tixn
ada of inspirators manufactured by them as _desc;'ll {-,et}
letters patent No. 7011, or with their reRresentmg t 211 163'
are entitled to the rights (limited to inspirators so made ar; _
to them only) which were granted by plaintiff company to
Morrison by the agreement of 10th March, 1886.

No attack is made by plaintiffs in the pleadings upon t};he;
right of defendants, as assignees of Morrison to do w 1ad
Morrison was by the agreement of 10th March, 1886, license
to do, and I have, therefore, not considered w!lether or not
the license to Morrison was assignable; nor, in the view I
have taken, have I found it necessary to consider other ques-

tions otherwise of more or less importance which were dis-
cussed upon the argument.

The plaintiffs are entitled to their costs.

FEBRUARY 28TH, 1903.
DIVISIONAL COURT.
JACKSON v. McLAUGHLIN.

Appeal—Refusal to Reverse Findings of Court below on W eight of
Lvidence—Correction of Manifest Error.

Appeal by defendant from judgment of County Court of
Essex in favour of plaintiff for $181.50, claimed as and for
wages due from defendant to plaintiff.

The appeal was heard by STREET, J., and BriTTON, J.

R. U. McPherson, for defendant.

J. H. Rodd, Windsor, for plaintiff.

STrREET, J.—The evidence was of the most conflicting
character, and we have not in coming to a conclusion upon
the appeal before us the aid of knowing the reasons upon
which the learned Judge proceeded. We can only assume
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that he did not believe the e
fendant, and th
witness. The q
ed upon the deg

o
vidence given on the Part Z(fl iis
at he did believe that of plam“.‘ff; end-
uestion is one entirely of fact, which gi%ting
ree of credit to be attached to the co%ritton,
statements of the Witnesses, | -« My brother -or of the
however, points out what appears to have been an Qﬂfn other
learned Judge, . This should be corrected.

ek ellant
respects the appeal must be dismissed, and the app

should pay the costs, fidd h

BrirToN, J., delivered g written opinion in twtlizt the
agreed in dismissing the appeal, but pointed OE %6 a week
Plaintiff had been allowed for two wecks’ wages a

iudg-
n excess of what his actual claim was, and that the judg
ment should be reduceqd by $12.

—_—

3.
FEBRUARY 28TH, 190
DIVISTONAL COURT.

WHITESELL, v. REECE.
Tenant yor Life— 1y,

: —Injunc-
aste—Cutting Timber—Remaindermen—Ing
Yion—Payien s by Tenant

Annusty— Syp,

Z Securé
Jor Life on Mortgage Given to Se
ogatien, ’

Appeal by defendantg from Jjudgment of F‘LCONBRIDbﬁi’l
CJ.10.w. R. 516) in favour of plaintiffy for a perpe er-
injunction, $40( damages, anqg Costs, in an action by the pes-
Sons entitled undey the will of G. Scea,ley, deceased, to an
tate in rem

ainder in certain lands in he towhship of Bayham,
against the Jife tenant ang th

e purchaser from her, to rOStlr g;ﬁ
waste by cutting timber, ot The testator died on
May, 1894, goi :

€ was living apart from ,hl.s Wlift’
and she wag about 75 years of age. She wag still hvlngde_
the time of thig appeal. Since the testator’s death the
fendant, Reece had paid t i

h
he annuity to the widow. On 14t
March, 1902, defendant R
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respect thereof against the land, and, being so subrqgate_d,
the land was an insufficient security for her claim against it,
and she had a right to cut down the timber; and further that
the timber was cut down for the purpose of clearing theland
for cultivation, and no waste was committed.

J. A. Robinson, St. Thomas, for defendants.

D. J. Donahue, K.C. for plaintiffs.

The judgment of the Court (STREET, J., Brirron, J.)
was delivered by

STREET, J.—I think Yates v. Yates, 28 Beav. 637, is not
distinguishable in principle from the present case. There it
was held that the periodical payments of an annuity charged
on land by the testator in favour of his widow should be
apportioned between the value of the life estate and the value
of the reversion. Re Muffett, Jones v. Mason, 39
Ch. D. 534. We have not before us a basis upon which to
work this caleulation out exactly, for the purpose of ascer-
taining the share of the debt for which defendant Reece is
entitled to a charge. Taking the value of the land
at the testator’s death at $2,500, which is the value placed
on it by many wituesses, the security for the sums paid by
defendant Reece beyond her proportinate share cannot be

said to be inadequate so as to entitle her to cut down the
timber, under the authority of Brethour v. Brooke, 23 O. R.

658._ I find no reason therefore, to dissent from the con-
clusion at which the Chief Ju

stice arrived as to the liability
of defendant Reece for the acts complained of. T quite con-
cur in the finding that these acts were not done

! for the pur-
pose of clearing the land for cultivation, and the result of
them has been undoubtedly greatly to diminish the value of
the property. The amount found payable in res

€ _ pect of the
damage is not excessive. Instead of the payment
into Court of $400 to remain there during the life of

to ! defend-
ant Reece, she receiving the interest meantime, she should

at once pay to plaintiffs the present value of th
8180, and judgment varied to that extent. Any rights de-
fendant Reece may have to recover the sums, if any, which
she has paid upon the annuity beyond her due proportion
must be enforced in another action. They form no defence
to the claim of plaintiffs here, and no relief by way of counter-
claim in respect of them has been sought. -

at sum, viz.,,

Appeal dismissed with costs.
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1903.
WINCHESTER, MasTER, FEBRUARY 27TH,

CHAMBERS,
REX EX rpr, McCALLUM v. McKIMM.

- - : e s Nature
Municipal Elections —Controverted Election— 4 pplication mWaz'veT‘
of Quo Warranto~1’mctice~Aﬁdavit-1rregulamty—
Notice of Motion—— P

? ¢ em-

rsonal Service—Dz’:qual‘%ﬁcatm" g{nﬁuc-
ber of Council— Mempey of School Board —Statute—
tion—Costs.

Summary application
to set aside the election
mayor of the town of Smj
he, at the time of the elec
his being a member of th
being “a public school bo

The motion was made
but was on that day adj
the 20th Febraary, no o
but “reserving all obj

in the nature of a quo e ”ran;(;
of George Frederick MCK“?IT;hat
th’s Falls, upon the ground o
tion, was disqualified by reasonwn
e public school hoard of that t,f) ]
ard for which rates are levied.
returnable on the 16th Februa:ﬂi
ourned at respondent’s request 2
bjections being specifically mention T
ections, technical and otherwise—2 he
davits in answer to be served on 18th inst.—to-day being thc
last day for proceeding, the 20¢h instant to be treated as t :
last day as far g the objections above reserved are concernd
ed.”  On the 18¢h February the respondent’s solicitor serve
the relator’s solicitor with copies of affidavits in answer. th
Upon the application coming on for hearing on the 20 d
Febraary, . H. Watson, K.C., for the respondent, Ochctef
that no affidayit had been fileq by the relator in support 0
the application for a fiat to Serve the notice of motiom_ maS;
much as the paper filed Purporting to be an affidavit did s
contain the wordg “make oath anq say;” also that the n9t1ce
of motion had not been properly served, I support of the
first objection he cited Allen v, Taylor, L. R. 10 Eq. 52;

Phillips v, Prentice, o Hare 542; and Re Newton, 2 De G.
F.&J. 3

J. - H,
The nr

Moss, for the relator,
10tion wag glgg argued upon the meritg,
the cases cited by Mr.

ake oath and say” Werz
rn after being altered. In the firs
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to object to it. See also Regina ex rel. Bland v. Fogg, 6 U.
C. L. J. 44, 45; Regina ex rel. Linton v. Jackson, 2 €L,
Ch. 26. It is clear from the above cases that the
affidavit in question is only irregular, and not invalid, as was
contended. It was the duty of the respoudent . . . to
move to set aside the proceedings in consequence of such
irregularity, and that within a reasonable time, under Rule
311. A “fresh step” was taken by the respondent
in making and serving his affidavits on the merits before
taking the objection. I do not refer to the asking of an en-
largement without mentioning the objection. ~The Rules of
Court have been applied to proceedings to set aside a munici-
pal election: Rex ex rel. Roberts v. Ponsford, 3 0. L. R. 410,
1 0. W. R. 223, 286. In any case I would, if necessary, give
the relator the privilege of remedying the effect nune pro
tune, but 1 do not think that is required under the circum-
stances.

With reference to the service of the notice of motion, the
relator has filed an affidavit of personal service on the respon-
dent. The respondent states that the clerk of the relator
came into his office while he was engaged in some work and
laid an envelope upon the counter in the office some distance
from him, without calling his attention to the envelope or
speaking to him in any way, and immediately thereafter left
the office. In the course of about half an hour, seeing the
envelope lying on the counter, the respondent picked it up
without knowing its contents, and found that it contained
the notice of this motion and fiat. This affidavit is corrobo-
E‘l?l:ggebgﬂi?:v?gi(:::l‘: of 1cle.rk who was present. . . .

0 phaatva: conclusively that the respondent per-
sonally received the papers in question on the date mentioned
mf%hf’ afﬁdavl.t of service, and that has been held to be a
su clerzt service : Williams v. Pigott, 5 Dowl. 820; Wood-
side v. Toronto Street R. W. Co., 2 Ch. Ch. 24; Keachie v.
Buchanan, ib. 42.

As to the merits, the affidavits of the relator and respon-
flent. both shew that the respondent was on the day of nom-
mnation for mayor a member of the school board of the town
of Smith’s Falls, for which he was elected mayor. He thus
falls within the provision of 2 Edw. VII ch. 29, sec. 5 (0.-:
which amends see. 80 of the Municipal Act by making it
provide that “no member of a school board for which rates
are levied” shall be qualified to be a member of the council
of any municipal corporation. . . . It was argued that
the saving clause in the amending Act, namely, “but this
amendment shall not apply so as to disqualify any person
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. : respon-
elected prior to the passing of the Act,” rehevidcﬁ:g truls)tee,
dent from the disqualification, as he had been ele sing of the
Or a member of the school board, prior to the pg : sustained.
Act. In my Opinion, this contention cannot -ea,l councils
The statute is dealing with members of e d prior 0
Ientioned in sec. 8 of the Municipal Act electe 1‘%cationy

. 1902, and their disquali

the
mbers of school boards. 123;) St
time of the disqualiﬁcation, I would refer to Regin
Rollo v Beard, 6 U, . L. J.N. S. 126.

I therefore holq that the election of the reSPondentre;isons
must be set aside ang a new election had. - For t-h ” ex rel.
mentioned at the end of the Jjudgment in Regmflth costs.
Rollo v, Beard, the respondent must be unseated wi

3.
FEBRUARY 27TH, 190
DIVISIONAL coURT,

RUSSELL v. EDDY.

a
Third PartysDismissal of 4 ctz’on—P}az’ntgﬁ" Ordered to Pay
Costs— Ry, 219—Discretion— 4 ppeal.

Appeal by plaintif from Judgment of MEREDITH, Y-
ismissing the action, an] directing that plaintiff should Paﬂ
the costs of 5 third party brought ip by defendant, as we
as defendant’y costs,

W, H

fendant, gh

Costs—

S to the merits at the arg:'
a8 reserved ag the question of costs.

The judgmeng of the Court (MEREDITH, C.J., MAC-
Manon, J )

*) Was now delivereq by

MEREDITH, e Was contendeq that the trial Judge

had 0 power under the Rules ¢, order a plaintiff whose

action iy dismiggeq t0 pay the costs of a third party, and in
: contention Tomlinson, v, Northern R. W. 80"

R, g50 226, and Williagg y. South Eastern R. W. Co.,

26 W. R, 352, were cited. g
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Since these cases were decided a new Rule on the subject
has been adopted in this Province. It was passed on the
23rd June, 1894, and is now Rule 214, and is the same as
the English Order 16, r. 54, which was passed probably in
consequence of the decision in Witham v. Vane, 32 W. I,{
617, and came into force on the 24th October, 1883: Snow’s
Annual Practice, 1903, p. 203.

Rule 214 clearly, I think, gives power to the Court to
order a plaintiff whose action is dismissed to pay the costs of
the third party as well as of the defendant, and, if this be
80, the matter is one of discretion, and there is no appeal
unless by leave of the Judge, and his leave has apparently
not been asked, and has not been obtained.

Tomlinson v. Northern R. W. Co. is therefore now useful

only as a guide to the Judge in the exercise of his discretion.
Appeal dismissed with costs.

FEBRUARY, 28TH, 1903.
DIVISIONAL COURT.

HIXON v. WILD.

Morigage — Covenant against Incumbranees — Breach —
Measure of—Costs—Payment into Court.

Action for damages for breach of covenant against in-
cumbrances contained in a mortgage deed made by defendant
to plaintiff. The trial J udge found for the defendant. The
plaintiff appealed to a Divisional Court, which reversed the
Judgment and directed a reference to the Master in Ordin-
ary to assess the plaintiff’s damages. The Master assessed
these damages at $2,064, being the amount of a mortgage
(and interest) made by defendant in favour of Ann McKen-
zie, which was the incumbrance constituting the breach of
the covenant.

The defendant appealed to a Divisional Court from the

Master’s report, and the plaintiff moved the same Court for
Judgment on further directions and costs.

R. McKay, for defendant.
A. O'Heir, Hamilton, for plaintiff,

The judgment of the Court (Mereprrs, C.J.,, Mac-
Manoy, J.) was delivered by

Damages —

MacManoN, J.—We are concluded as to the damages
by McGillivray v. Mimico Real Estate Security Co., 28 O.R.
265. The defendant’s appeal will, therefore, be dismissed.
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nt
e judgment for plaintiff for the ?:ég:est
he report, together with subsequenth :adg-
and the costs of the action, and of the appeal from the Jotion
ment of the trial Judge, and of this appeal a,nd. of thlSBmt the
for _judgment, to be added to plaintiff’s Cl&l_m blcla paid
amount at which the damages were assessed will not or, ab
to plaintiff, but into Court subject to further order, rorte
his option, defendant may pay off and discharge the

to
gage to Ann McKenzie. This direction was consented
by counsel for plaintiff.

There will b
found due by ¢



