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TRIAL.

liIIG'HWAY ADVERTISING CO. 0F CANADA v. ELLIS.
C~m~ny-romoer-al~of Paient Jot Invention to Cornp0any-.

Prior Agýreemtent for Acquisition.

Action to recover $5,000 from the promoters and direc-
tors4 of the plaintfi* compa ny upon the ground that that sum
was div-ertedl frorn the assets of the plaintiff'company, and to
recover another suin of $300.

A. B. Alyesworth, K.O., and J. M. MeEvoy, London, for
plaintifs.

G. F. Shepley, K.C., and J. Ileighington, for defendants.
BoYD), C.-The success of plaintiffs' case must rest on

adlequate proof being made of the allegation that defendants,
as promnoters of the company, obtained a haif interest in the
patent of invention operated by the company for the sole
purpose and with the intention that such interest in the
paten it should be transferred to the company at a profit, upon
its incorporation. The patent was disposed of by the pro-
prietors and taken by the company at a valuation
of S$50,000, of which $5,000 was to be paid, and
'waS paid in cash, out of the company's money.
There is no contradiction of defendant EIIis's version
of the mnatter, and it rests on his recollection and ao-
curaey. It cannot he said that there was not a prior agree-
ment for the acquisition of the patent by the8e men (now
defendants) hefore the schemne of having a joint stock com-
pany was broached. Plaintiffs bave failed to niake good the
essential allegation, and cannot recover on any other ground:
Burland v. Earle, [1902] A. C. 99; Re Lady Forest Mines
[19011 1 Ch. 589. The $300 -Iaim fails on the evidence
supported by the conduct of the parties. Action dîsmîssed
with Costa.

Vol.. il o. W. R. No. 8.



BPiTToNq, J . FEBRuiJÂy 23RD, 1903.
W1EIKLY COURtT.

RE DENISON, RIEX v. CASE.
Mandamus-t..., 

rnnlO~CPt.wnat ion of po._ Rff r r ndu..ofec-fr

Motion by E. J. Ritchie (prosecutor) for a mandamus tocompel the policemragistrate for the city of Toronto to im-Pose UPOn Adam S. Case the sentence prescribed by sec. 1670f the Ontario Elecflon Act. On 4theDecember, 1902, Ritchiewas deputy returning offlieer at Polling sub-division No. 45in ward 6 of the riding of West Toronto, in connection wÎtb)te Î Refe ren u vt, 1that is to sy th vote taken on theOntalo iqur At, 902. Adamn S. Cashý appeared at thstPOlU and told the POUl clerk his naine was James Brophy of142 Dowling Avenue , Toronto. Case refse^t^ tkethoathe aod "Mas arrested on, the warrant of the deputy returningoficer for Personati'on. on the 26th December Case was cOn11vicedbythephe agrt anid f6nd $50 -and costs OrSIX nionths in gaol at liard labour. The prosecutor's conteflo $400 at ihe magistrat 0 should have imposed the penatYof S400 andiPriSo4rent for One year. There was nlo sug-gestion of bad faith or imuproper motive on hpatfthmagistrate. h atO h
A. Mil 8 and W. E. Raney, o h rsctr
J.endat. oR.. and T. C. Robinette, K.C., for de-
J* W. Curry, R. C., for the rmagistrate.
BtITTON, J, held that if the magistrat0 had any discre-tion as to the sentence, twsajdca icein n aidpau u flot proprant Pasing sentence by the Courtupo an off nd r p opeîyConvicted is judicial, even wherOthere je ODly a defluite and priua eat rsrbdShort on Informatins priuapelt ecibdCounties R. W. C OsPP 250, 263, Regina v. EasternfB73WCO,10 -A. & E. 547, Re' .Hws,8AE. *31 Ilgl onRws3A148, Regina v.01 Extraordînary Legal Remedies, 3rd ed., sec-te. This if Jirustice on Middlesex, 9 A. & E. 540, referredý,ledvf r tu apnin appeal. The magistrate lias notin tIl mathe Oi o of the Court; the Crown is fot movîngmatter;~~ thncue sfot asking týo quash the con-viction. Whitehead v. The Queen, 7 Q. B. 582, distinguished.It need flot Occasion surprise if the police -ngsrt onbin dillcîtyindeaîing with the law. Re considered the



case, and in passing sentence acted upon the law as he under-
stood it. 'If the penalty were changed, the defendant miglit
be deprived of hie right of appeal to the Sessions. He xnight
desire to appeal from a sentence to pay $400 and be inipils-
oned, and there le no power on this application to extend the
tume for appealing.

Motion refused without costa.

MCMÂHON, J. FEBRUÂRY 23RD, 1903.
TRIAL.

RUPERT v. SISLEY.
Nwîuant,#-Constuction of A.rtsylcial Pondt-Injury to Nezghéour's

Pro.*erty-Evdence of Damage.
Action by Rachael Rupert and Lucinda MeQuarrie againstEuston Sisley, a physician practising in the village of Maple,who owned lands adjoining the lands of the plaintifl's inthat village, for an injunction and damages in respect ofinjury to plaintiffs' property by the construction of pondsand dame for fieh. on hie premises, which ponds the plaintiffs

alleged were a nuisance.
W. Proudfoot, K.C., and W. A. Skeans, for plaintiffs.
E. F. B. Johnston, K. 0., and W. Cook, for defendant..
MàChmAHON, J., held as to. the claim for darnages in re-gard to the alleged noious erneli from the ponds, and the-noises said to be caused by bull-frogs, that defendant was not.liable, the grievances flot being, on the evidence, well found-ed. As to the claîni for daxnpness in plaintiffs' cellar alloged'to, be caused by the percolation of water froni defendlant'&.ponds, it was also not well founded, the damnpness beingattributable to the character of the soil. As to the sinkingof a floor in plaintiffs' ouse, it was flot caused by daînpnessarieing fromx the ponds, but was attributable to the decay ofthe supports. Ail tbe other dlaims failed also. Action dis-

rmissed with costes.

WINCIIESTrER MASTER. FEBRuARY 24TH, 1903.
CHAMBERIS.

MARTIN v. MOODY.
Particulars.... Mtion for-A//idavît- Notirce of Reading-Onissian cifSiat-mient of Date Of FiIi.ng-Su,ciency Of Noùtice- Particulars

Motion by plaintiffs for particulars of paragraphe 2, 3, 4,and 5 of the stateinent of defence. On 3rd February plain-



tiffs moved to strike out the statement of defe nce Qfl theground that paragraphs 2, 3, 4, and 5 were of such a 10080and vague character that plaintiffs could'not proceed witb thetrial without a further and better statement of the -natu'reof the defence, etc. In support of that application -anafidavit of one of the plaintiffs was duly filed and read. Thiatapplication was refused. In the notice of thepreseiit m"otionit was stated that the affidavit filed in support of the formnermnotion, giving the date of that 'notion and the namne Of thedepondent, would be read. Defeudant objected that the affl-davit could Dlot be read, as the date of fiiing was not gGrayson Smith, for plaintiffs.
W. H Blake, KOC., for defendants.THE MASTERt held 'that the notice of the intention Ofreading the affidavit objected to was sufficient, and the Ifldavit raight be read. Mackenzie v. Carter, 12 p. R. 544,distilnguisht,d. C1iet Gift Coo., p. ç. 470,Mur .Wivenhoe, 4 De G. J. & S. 723, Daniell's Ch.-'~60h ed-I. 538, Bloxhanm v. Metropolitan R. W. Co., WR. 490,> o*ângv. Falmouth, 37 Ch. D. 234, 242, and il524, r flIng ,.The action was brouglit to recover certain intereSt o$10,400 Under an agreement dated l9th June, 1899, wherebYthe purchaseir8 therein named (represented by defeildalits):agre"d to deliver to the vendors (represented by piaiiitiffs)ýwthin three years' frorn that date fully paid up shares Of theaggregate par or face vaille Of $10 400 in the stock of tue'Stt Rapaay b orxned y the amalgamation of the 1ait"Stre t iwayCnp and'certain other companiesi andýal3hgeeby i as alo agreed that if the stock should not bda~sgne bythe purchasers to the vendors within twlvniouths, the Purchasers should pay to the vendors half-yearlY,froru the expiration of tw8lve mnonths froxu the date of theagreement, interest at four per cujut. per annuin on $1,400Un he assignmnt~ and transfer should take place. .
f4l avîng bee n made, this action was brought, JBYpa

graph 2 of the defence it was ale d tht he pr asr
vÎdedin~ theread to caiy on()t the exehange of stocks as Pothe sid agent,~ and offered to transfer to plaifl
tis $1 0,400 par value, but the plaintiffs refused to wk8uch e'xcbange.. The Master held that defendants shlidbhe rderdt give Particulars of this paregrapb, içftited .th Datr dates of the Offer or offers, whether orally or iwr i ht a dy whom nd'rtgade a nd the act or acts of Plaintft8by hic th y r fus j t xn keSuch exchange, and vvhOthler



sucb refusai was oral or in writing, with dates and names of
persens. As to the 3rd paragraph, particulars should bc
delivered of dates on which the intimation was made to plain-
tiffs, and whether orally or in writing, and by whom made.
As to the 4th paragraph, the real intention of the agreement
was sufllciently set out in the 3rd paragraph. As to the
5th paragraph, the particulars ordered of the 2nd paragraph
would cover what was asked.

Order accordingly. Coste in the cause.

WINCHESTER, MASTER. FEuRuÂRy 26TH, 1903.

CHAMBERS.

HAMILTON v. MUTUAL RESERVE FUIND LIFE ASSN.

VWril of Sutmmons-- Service out of Jurisdc/ion - Aj/Plzcal ion for
Ordiîr for Leave la Issue Writ-Affidavit -Yequirements of-
Inltihuls'n;- Service of Writ and Siafient of (laiil.. -lme for
APPea rance and I)efrnce- G'hrihPnas Veication-Irregula r Jude-
ment-et,, Aside.

Application by defondfanits for an order setting aside a
judgmient entered against defendants on 19th January, 1901,
for def&ult of appearance, and a writ of execution issued tlwere-
on1, alid extending, tiie for entering appearance, and setting
aside(- service of theu writ of suï-nmons for irregularity. Notice
of die writ Of summeiins was served on defendants eut of
thlejuiicin

Shlirley Denison, for defendants.
D). L- McCarthy, for plaintiffs.
THE MASTER hield that the affidavit read in support of

plaintiffs' application for the order to permit the issue of? the
writ and service of notice of it out of the iurîsdietion did
flot comnply with the requirements of Rule 163, in that it
id flot shew that in the belief of the deponent the applicant

had a righit te the relief claimed. Perkins v. Mississippi
S. S. Ce., 10 P. R. 198, referred to. Also, that the afildavit
should have been intituled "In the matter of an intended1
action between," etc. The objection to the affidavit was well.
taken, but the defeets could have been remedied upon the,
prosent application by plaintiffs supplying the information
oinitted; but, as the judgrnent was prematurely signed, there
was no ohject in allowing plaintiffs an opportun.ity to remedy
the defects.



The order allowing the service lmtdtetm oeneigappearance and delivering defence to 15 days, -tlse oftuln ofhel of 'service. The notice of the wit andheastateicen-lof daim were served on defendants 5at theirhea ofie iiNew York on 27th December, 1902-mn vaca-tion. Judgment was signecl on 19tli January, 1903. Thejudgment reeitecl that defenclants had flot appeared and hadpntis elrecl any tatement of defence, and adjudged thaItplantir5 ecver $2,033-33 and costs to be taxed. TheseCOsts were taxed at $47.46, whjch indjcated that the cOstsrespecting the statemnent of claim were allowed. The periodfrom the 27th December to the 6th January was, not tO bereckonecl in the time allowecl for delivering a statement ofdefence, and the order did not providletliat it should be 50reckoned. Thomrson v. ROWSOnl 16 . j 1 dis >tinguished.T-he judgment was therefore signed too soon.Order macle settiuig aside writ of summons and all Sb~aeqluelt Proceeding8 with costs.

MEREDITH, C.J. 103
TRIAL.

~OAITYv.JkMF-S MORRISON BRASS MFG. CO-

f orm a , fl ju n c tio n - ~ M .F 
a t ' 4The plaintiff5 the lax3cock Inspirator Company, anl

facturingCmayaîn 
its heacl office at the city Of w

York, adT cvity & Sons, brass manufacturers carry1ngOn business at the City of St. Joh 
us'th

defendan Copn, bras8 mnfcu e arrying onu'-lies& at Toot,.repc' 
w speific trade marks weby Plastilg of the y, registered on 24th March, 1880,i oneword OftheWord ".,Inspirator" and the other 0 io

Wrs"Ilancock Inppiratore» as appliecl to the sale of U
jectors, and in respect of two patentsofienonor11provenjent5 i înet 5 of inetihfo ntlhe assi One of theih the plaintiff company wer
have 'e~ s On f t e e patents (I1) wa ed tOent Ac ofe72 Moiurthell Provisions of aKec. 28 of the PsIt-0f 1872 Mitchl . ancock Inspirator Co., 2 FEx.On 1th May 101 an agreement was enteredbete-11plintffcoaPnyand plaintiffs T. McAvity&



Sons, by whieh plaintiff company granted to T. Mckvity &
Sons (subject to the right of revocation> the exclusive license
to manufacture at their factory in St. John and to seil within
the Dominion of Canada, and for use onlv within the Do-
minion, "linspirators containing and embodying the inven-
tions and înprovements and any and ail substantial and ma-
terial parts of the saine which are shewn and described in the
said letters patent (No. 44062) for the terni of the said let-
ters ýpatent and for any extension thereof which may be
granted." The plaintiffs T. McAvity & Sons, under the au-
thority of their license, had been for some time manufactur-
ing înspirators for use on locomotive boilers which were cailed
and known to the trade as -Hancock locomotive inspirators,"
and a considerabie and valuable market had been obtained
for themn under that name,

The plaintiffs compialined that the defendants were selling,
and representing that they had the sole right to mnanuf acture
and seli, Llsncock locomotive inspirators , and plaintiffs laira-
ed a declaration that T. McAvity & Sons -eere the only persons
entitied to manufacture and seil the llancock locomotive in-
spirators ini Canada, an injunction restraining defendants
from manufacturing, selling, or representing that they had
the riglit to manufacture and seii, the articles in question,
and damuages.

The defendants justified under an agreement made be-
tween plaintiff company and one James Morrison, whose
buîiness defendantii succeeded to in the early part of 1893.
This agreemuent was dated lOth Mareh, 1886, and was entered
into alter it had been decided that patent No. 7011 was nuit
and void, and in consequence of that decision. By this agree-
ment it was provided that from and after the date of it, Mor-
rison should have the sole right in the Dominion of Canada
to the use of the trade marks helonging to plaintiff company
known as the "Hancock inspirator" and "inspirator," such
trade marks to be used hy Morrison oniy in connection with
the sale of inspirators whieh shall be manufactured by in
as described in the letters patent No. 7011 of the Dominion
Of Canada granted to John T. Hancock on 24th January,
1877, and subsequently extended by patent to-No. 13958 and
No. 13979.

L. G. McCarthy, K.C., and A. M. Stewart, for plaintiffs.
G. H. Watson, K.O., and Grayson Smith, for defendants.
MEREDITH, C.J. (after stating the facts at length) :-It Îs

not, in my opinion, open to question that the riglit of Morri-
ton under 'the agreement to use plaintiff comnpanY's trade



Marks is lirited to the use of thon, as applied to a devicexnÙanufactured in accordance with the specifications annexedto letters patent No. 7011, a d t t no rg t s c ner d
aIPOflhimg of us h mi 1 Connection with or as applied toantigelse, and therefore no0 riglit of using them ifl Col-nection with the device for whieh the lotters patentNo44062 were granted.

It Îs not waterial to inquire, ifý that inquiry were ope"'to defendant company in this' action, whether patent NO.44062 was or is a valid patent, or whether it has not beelrendered nuli and void by breCh or non-observance of aflY Ofthe provisions of the Patent Act. Granting that it is Open'to any one, and therefore to defendants, to, manufacture or8el1 the device for Which that patent was obtained, it Îselearly, I think, flot open ttemouspliifc pay 8
trade Marke in cofluecti(o wir t sepanif opnarticle which thmwth or to ýapply them to thetey May 80 Manufacture or soul.No is it, I think, Open to dofendants to raise inl thisaction aniy question as to the validity of patent No. 44062.Plaintif 5 ', caim doos flot rest u'pon that patent, nor is thequetion of ts vaidity 'nateral to the disposition of therlaim.
nt plitf 8 Wr uing for an infringement of the pat-ent such a defeuce would Or 'ni ht be open, but the rightto IMPeach the patent ea be enoc0 ybBoire facias or in t. Exhq e u ourt.cd nl
The agreemej~ t EceerCut

also prvde h t Ween Morrison and plaintiff compaflYPrOid0 tat c n the event of the parties of the firstPart (plaintiff Company) obt.Cnd Y16trp an i nng Within the Dominion OfCanad anst leo t tr at n for i'uprov om ent in inspirat0ritthey £wiU gÎiv to the said party of the second part (Morrison)fthe salrandppotxni of etering îto arrangements with thiniford tened nd exluive manufacture, usé and sale of thesai paentd iVentj 0 u8 WÎthin the Dominion of Canada."2

Thisproisin 18 80 ind8finfite and incomplete that specifiePerfrrnac f it is Out of the question: Hluif v. hpre5
Mo. 242; Fogg V. Price. 145 Mass. 513, and cases there cited-

it as urt erargud that the condut of plaintif Co '
IliJUnctioneen such as i11 any case to disentitle theln to an1derie of ail the circumstances, thethe eIifdanplhe not, 1 tlink, made a case which would, on.Plepegupona W'hich a couto uiyasingainequitable relief, -utf n ie t 11 r qiyat ngatWhich plaintif 8- -'sek mnd ihnc efusing to grant the relief

8~ ~ ~ ~1 sekadwhc sncessary~ to be given to



prevent theîr property riglits being serieuslY affected by acts
of defondant company done wîthoiit justification or lawf ni
excuse.

Upon the whole case, 1 amn of opinion that plaintiffs are
entitled to the relief claimed, except the declaration which is
asked as ta the rights of plaintiffs T. AcAvity & Sons, whîch,
ît seems to me, is not necessary or proper to be made; and
that the inýjunction should be in such terms as not to interf ere
with any right which defendants may have ta use plaintiff
cOmPany's trade marks in connection with the sale in Can-
ada of inspirators manufactured by themi as described in
letters patent No. 7011, or with their representing that they
are entitled to the rights (limiîted ta inspirators s0 made and
to, themn only) which were granted by plaintiff company ta
Morrison by the agreement of 1Oth March, 1886.

No attack is made by plaintiffs in the pleadings upon the
right of defendants, as assigneesi of Morrison ta do what
Morrison was by the agreement of lOth Marcli, 1886, licensed
ta do, and I have, therefore, not considered whether or not
the license ta Morrison was a!signable; nor, in the view 1
have taken, have 1 found it necessary ta consider other ques-
tions otherwise of more or Iess importance which were dis-
cusised upon the argument.

The plainltiffs are entitled to their costs.

FEBRUARY 28TH, 1903.
DIVISIONAL COURT.

JACKSON v. MCLAIJGHILIN.

APPe-al-ReJusal Io Revnerse Findiigs of Court below on Weight of
LEvidence -Correct ion of AManîfest Error.

Appeal by defendant from judgment of County Court of
Essex in favour of plaintiff for $181.50, claimed as and for
wage% dlue from defendant ta plaintiff.

The appeal was hoard by STREET. J., and BRITTON, J.

R. U. MePherson, for defendant.

J. IL Rodd, Windsor, for plaintiff.

8'rRECT, J.'-The evidence was of the most conflictiflg
character, and we have not in coming ta, a conclusion upon
the appeal before us the aid of knowing the reasons upon
Whîeh the learned Judge proceeded. We can only assume



that h. did flot believe the evidence given on the part of dê-fendant, and that he did believe that of plaintf and hiaWitness. The question is one entirely of fact, which depend-ed upon the degree of credit to be attached to the conflictiIIgstatements of the witrnesses . My brother BrittOflihowever, points out what appears to have been an error ofAthelearned Judge. . .. This ahould be corrected. In> Otherrespects the appeal miust be dismaisscd, and the appellafitshould pay the costs.
BRITTON, J.,' deivered a writtcn opinion in whjch lieagreed in dis i sing the appeal, but pointed out that thePinoxces ha been allowed for two weeks' wages at $6 a week' n xcssofwhat hîs actual claim was, and that the judg-Metshould be reduced by $12.

FEBRUARY 28TH, 1903.
DIVISIONAL COUR.

WHEITESELL v. IREECE.Tenanto ¼ WSdCUtn ibr..Rea~~m~jJn
fionpayent kyTonn- Lfeon Mortgag,, Giz'gn ta' secure

C.Appeal by defendant rmjugnn O iCNBRDg3(1-W. P- 516) in favour of plaintiffs for a perpetull
îintion, $400 darnages, and coste, ini an action by the Per'

t the * Uen nder inhcertin 1 f Q.G Scealey, deceased, to an e8-iii ema~~,in ertjn andS in the towhehip of BayhâUiy
againat thi Fe tenant and the purchaser froma ler, to restralinwaste by cuttinlg titnber, etc. The testator died on 1tMqay, 1894, seige 'd in fee of the land, subject to a mortgageto u. by h r o d D c m . 1886 , to trustees for his wi'feto ecue o leran flfluîty for her lif. of $20)0. At the'
tirne of the testator'B death he was living apart froîn his wife,sud 8he Was about 15 yaso g.Sg a tl iigathe tixne of this appeal 

3er of ag.de-a tilvigafendan Ree ad ~8ince the testator's death the efendnt ce ai ad the annuity to the widow. On l4thMar40, d. edn . Bc sold to defendant Payne, for$140 2ayein t'uber on the land, to be taken off in two yeareesud aY~out down and renioved a quantity of tumber. 11e.d e ge th a li u ch d i g ood faith , b el ev in g h is 00
dfendant lad a right to seil. The defendant Reece set UPthat having paid eigltital' o the annuity, she wase u t t l e t o b . s t i r o g t .d t o t h e r i g l t s o f t h e m o r t g a g e e i n



respect thereof aginst the land, and, being s0 subrogated,
the land was an insufficient security for her claim against it,
and she had a right to, cut down the timber; and further that
the timber wag cut down for the purpose of clearing the land
for culltivation, and no waste was committed.

J. A. Robinson, St. Thomas, for defendants.

D. J. Donahue, K.C. for plaintiffs.

The judgment of the Court (STREET, J., BLUTTON, J.)
was delivered by

»STREET, J.-I think Yates v. Yates, 28 Beav. 6337, is not
dîstinguishable in principle, from the present case. 'There it
was held that the periodical payments of an annuity charged
on land by the testator in favour of his widow should be
apportîoned between the value of the life estate and the value
,of the reversion. . . . Re Muffett, Jones v. Mason, 39
Ch. D. 534. We have not beforo us a basis upon which to
work this calculation out exactly, for the purpose 'of ascer-
taining the share of the debt for which defendant Reece is
entitled to a charge. . . . Taking the value of the land
at the testator'is death at $2,500, which is t~he value placed
on it by mnany wittnesses, the security for the sums paid by
derendant Reece beyond her propartinate share cannot be
said to be inadequate sa as ta entitie her to eut down the
timber, finder the authority of Brethour v. Brooke, 23 0. R.
658. 1 ftnd no reason therefore, to dissent from the con-
clusion at whieh the Chieti ustice arrived as to the liability
of defendant Reece for the acte complained of. 1 quite con-
cur in the finding that these acte were flot done for the pur-
pose of clearing the land for cultivation, and the resuit of
themn has been undoubtedly greatly ta dÎrainish the value ofthe property. The iunount found payable i respect of the
damiage ie not excessive. . . . Instead af the payment
Înto Court af $400 ta remain there during the lufe of defend-
ant Reece, she receiving the interest mieantime, she should
at once pay ta plaintiffs the present value -of that sumn, viz.,$180, and judgment varîed to that extent. Any rights de-
fendant 'ReecA may have ta recover the sums, if any, which
ehe has paid upan the annuity beyond her due proportion
muet be enforced in another action. They f ormn no defence
to the dlaim of plaintiffs here, and no relief by way of counter-
claim in respect of theni has been sought.

Appeal dîsxnissed with cas.



WINCHESTER, MASTER. FEBRUARY 27TH, 1'903.

CHIAMBERS.
REX EX. REL. MCCALLUM v. McKIMM.

MuniciPal Etectionir -Cofltr"erted Electon-Application i, NtureOf QuO Warranto-Practic *AffldÏIrglrt-1av9rNotice of Motion-Personai Service- Diqualification of Mem-'ber Of C0Uneil-fember of School Board-Statute- Congeru'

Stummary application in the nature of a quo warrafltoto set aside the election of George Frederick McKimmT asmayor of the town of Smith's Falls, upon the ground thathe, at the tiino of the election, was di5qualified by reason ofhie being a niexuber of the public school board of that town,being "'a public school board for which rates are levied."The mnotion was inade returnable on the l6th February,1but was on that day adjourued at respondent's request tilithe 20th, F'ebruary, no) objections being specifically mentioned,'but "re .'qerving al ob1Jectionsy teclinical and otherwise-alffidavits in' answer to be ferved on 18th inist.-to-day being thelast day for proceeding, the 2Oth instant to be treated as thelast day as far as4 the objections above reserved are concern-ed." On the 18th February the respondent's solicitor servedthe relator's Soficitor with copies of affldavits in answer.Up)on the appIicafion cotning on for hearing on the 2Oth'February, . 1Watson, R.C., for the respondent, objectedthat no afdithad beon fBled by the relator in support Oftho aplplicattionl for a fiat to serve the notice of motion, iDas-inuch as the paper flled purporting to be an affidavit did notcontain tho Word8 "imake oath and say;"> also that the noticeof 'notion had 'lot been properly served. In support of thefir-st Objection he( cited Allen v. Taylor, L. R. 10 Eq. 52;PliilliP' v. Prentice) 2 Rare 542; and Re Newton, 2 De G.F.& J. 3.
J- H. MoFts, for the relater.The mnotion was also argued upon the merits.TEEi MýASTER .- It i8 truc that in the cases cited by Mr.Watson afflidavitsJwÎtbOutthe 

words c"make oath and say" were
not admnitted until resworn after being altered. In the flrstmenied came JamÙes> V-C., held that the affidavt must bealtered and resworn utiles8, the other side waived" the objec-
tion. lE, was, however, held in Iu re Torkington, L. R. 9 Ch,29' ha a afiavit, uu»txng by mnistake the words "sev-erly maeot n a, aving been Biled, it was too late



to object to it. See also Regina ex rel. Bland v. Fogg, 6 U3.
C. L. J. 44, 45; Regina ex rel. Linton v. Jackson, 92 C. L.
Ch. 26. . . . Lt is clear from the above cases that the
affidavit in question is only irregular, and not invalid, as was
contended. Lt was the duty of the respondent ... to
move to set aside the proc*oedings in consequence of such
irregularity, and that wîibin a reasonable tinie, under Rule
311. . .. A "1frcsh step" was taken by the respondent
in making and serving his affidavits on the mnerits before
taking the objection. 1 do not refer to the asking of an en-
largement wîthout mentioning the objection. The Rules of
Court have beenr appIied to proceedings to set aside a munici-
pal election: Rex ex rel. Roberts v. Ponsford, 3 0. L. R. 410,
1 0. W. R. 223, 286. In any case 1 would, if necessary, give
the relator the privilege of remedying the effcet nunc pro
tune, but 1 do not think that is required under the circum-
stances.

With reference to the service of the notice of motion, the
relator has flied an affidavit of personal service on the respon-
dent. The respondent states that the clerk of the relator
came into his office while he was engaged in some work and
laid an envelope uapon the counter in the office some distance
fromi hlm, without calling his attention to the envelope or
speaking to him in any way, and immediately thereafter left
the Offic. In the course of about haif an hour, seeing the
envelope lying on the counter, the respondent picked it up
without knowing its contents, and fouud that it contained
the notice or this. m-otion and fiat. This affidavit is corrobo-
rated by the afflidavit of a clerk who was present....
Thlese affidavits shew conclusîvely that the respondent per-
sonally roceived the papersi in question on the date mentioned
il, the affidavit of service, and that has been 'held to be a
'3uffBcient service: Williams v. Pigott, 5 Dowl. 320; Wood-
mide v. Toronto Street R. W. Co., 2 Ch. Ch. 24; ICeachie v.
Buchanan, lb. 42.-

As to the inerits, the affidavits of the relator and respoil-
dent both shew that the, respondent was on the day of nom-
ination for Mayor a member of the school board of the town
of Smith's Falls, for which he was elected mayor. Hie thus
falis withîn the provision of 2 Edw. VII. ch. 29, sec. 5 (0.,
which amende sec. 80 of the Municipal Act by niaking it
p'rovide that "no member of a school board for whlch rates
are levied", shall be qualified to be a member of the couflOil
of any municipal corporation. . . . Lt was argued that
the saving clause in the amending Act, namely, "but this
amendment $hall not apply so as to di8qualify any persan



elected prior te the passing of tii. Act," relieved the reSPeWl
oraden e o f the sulfc in au he had been elected trulste',oa e e Ofth seliool board, prier te the passing Of th,Act.inm o.pinion, thscontention cannot b. sustained.The. statute is dealix>g wit~h members of municipal. ceUflii

eten sn oec 80 Of th" Mun~icipal Act eleted prir teth assn of te the Act of 1902, and their disqualificatiefl,and fot t e etion o eneso eolbad.A etitime of the disqualifi O ebeso sho oadAst hRoue ' Beard ation I would refer te Regina ex rel.Ro"Ov Bard 6 U 0.L. J. N. S. 126.I therefore hold that the election of*the respondentmust be set aside and a new election had. 'For the reasofisM61ntjoed at the end ef the judgmient in Regina ex rel.RoIIe v. Beard, the. rosPendent must be unseated with ceetS.

FZB]RuARY 27TE, 1903.

DIVlsIo)NÂL COlURT.

RU'ýSSELL v. EDDY.
Cûsj-. T ird Pary. is~ s ~of4c1è>tPj~ j~~ 'Ordkird ta ay>

Apptal by plaintifr fromn judgnent ef MICRIEDITKf, 
'd'lInllliigthe actioni, and directîng that plaintiff should psYth Ot f a third arty bas defenldat,, cûsts. Pa bought ini by defendant, as w.1'

W. Hl. Blake, R-.. for defendantcneddta 
ofendan t. shOuld inA a»y event pay the contne ta eT. E dCStS of the. third party.E- sd'n, Brachridgee for defendant, centra.The appeal was dism .d eisa h rm et j dg It~ W s res erv.d as t e) the question of coste.TAIIN udgment of the Cour t (MERBIEDITHI C.a., MAC_M ojJ.) was now delivered by

haRdT, powe contended that the trial Judgeadtine Poe diulnder the Rules to) order a plaintfi' whoe4acptio i rns. te pay the ceats Of a third party, and in*~~r ftscOntention Tornlinsnv otenR .C.26 P.. 419, 526, and William8 fls v. otenRW.C,2W 352, were cite,, v. Suth Eastern R. W. Co.,



Since these cmes were decided a new Rule on the subject
has been adopted in this Province. It was passed on the
23rd June, 1894, and is now Rule 214, and is the sanie as
the English Order 16, r. 54, which was passed probably in
coneequence of the decision in Withaîn v. Vane, 32 W. R.
617, and came into force on the 24th October, 1883: Snow's
Annual Practice, 1903, p. 203.

Rule 214 clearly, I think, give8 power to the Court to
order a plaintiff whoee action is dismissed to pay the coets of
the third party as well as of the defendant, and, if thie be
so, the niatter je one of discretion, and there je no appeal
unless by leave of the Judge, -and bis leave has apparently
not been aaked, and has flot been obtained.

Toniuinson v. Northern R. W. Co. je therefore now useful
only as a guide to the Judge in the exercise of his discretion.

Appeal dismissed with comts.

FEBRuÂRY, 28TH, 1903.

DIVISIONÂL COUR.

HIXON v. WILD.
Mortgag# - Cowinant against Incumbranires - .Briach - Damages-

Mrasurg of-Coits-Paynent it Court.
Action for damages for breach of covenant against in-cumbrances contained in a niortgage deed niade by defendant

to plaintif. The trial Judge found for the defendant, Theplaitiif appealed to a Divisional Court, whîch rever8ed thejudginent and directed a referenco to the Master in Ordin-ary to assess the plaÎntifrs damages. The Master assessedthese damages at $2,064, being the amount of a mortgage
(andl interest) miade by defendant in favour of Ann McKen-zie, which was the incumbrance constîtuting the breach of
the covenant.

The defndant appealed to a Divisional Court from theMaster's report, and the plaintiff roved the sanie Court for
judgment on inurther directions and coste.

R. McKay, for defendant.
A. O'Heir, Hamilton, ffnr plaintiff.
The judgment of the Court (MEREDITH, C.J., MAC-

MÂHOS, J.) was delivered by
MÂCMÂHON, J.-We are concluded as to the damages

by McGillivray v. Mimico Real Estate Security Go., 28 0. R.
265. The defendant's appeal will, therefore, be disînissed.
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There will bc judgment for plaintiff for the amxOUfltfound due by the report, together with subsequent interestand the costs of, the action, and of the appeal from the judg-*ment of the trial Judge, and of this appeal and of this nlotionlfor judgrnent, to b e added to plaintiff's dlaim. But theamaount at which the damnages were assessed wiIl not be pnîdto plaîntiff, but into Court subject to further order, or, stbis Option, defendant may pay off and discbarge the mnort-gage tO Aun McRenzie. This direction was consented toby cOunsel for plain tiff.


