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DOMINION LAW REPORTS

DRUMM v, FOWLER
Hberta Supreme Court, Seott, J. December 16, 1915
L HOMESTEAD (§ 11T—20) —ABANDONMENT IN FAVOUR OF COMPANY — 1L1GH1
10 RECOVER BACK UPON DISSOLUTION—AGREEMENT FOR RECONVEY
ANCE—AMENDMENT T0 ESTABLISH
One cannot sueceed in an action for the recovery of homestead lands

which he abanconed in favour of a company to enable it to ereet a

smelting plant, after the latter had ccased to operate and later went
into liguidation, in the absence of an agreement for the reconveyaned
of the land upon such event; if, however, such agreement can e

gathered from the subsequent dealings by the parties, the court will
direct an amendment of the pleadings for the purpose of establishing it

Arrean by the plaintiff from the judgment of Walsh, J., dis
missing the action.

W. F. W, Lent, for appellant

A L. Smith, for respondents other than J. H. Farme

J. W. McDonald, for respondent, J. H. Farmer

Scorr, J.:—In 1900 the defendant company ereeted a zine
smelter upon lands adjoining a quarter scetion which the plain
tiff had entered for as a homestead under the Dominion Lands
Act. For the purpose of carrying off the noxious fumes fron
the smelter. the company econstrueted a eonduit pipe leading
from it to, and up an adjacent hill, and a chimney or stack
upon the hill.  After they were completed. it was found that
the stack and a portion of the conduit pipe were construeted
upon the plaintift’s homestead. It was then verbally agreed
between the plaintiff and the company s manager that, in order
to enable the company to obtain a grant from the Crown for
the portion upon which the eonduit pipe and stack were erected
the plaintiff should abandon his homestead right thereto. e
accordingly abandoned his right to that portion which contained
about 8 acres, and the company obtained a grant thercof from
the Crown, and became the registered owner.  In 1906, the com
pany eceased to operate the smelter, and sometime prior to
December 12, 1910, the company went into liquidation, the de
fendant Fowler, who had for some vears heen its general man-

ager, being appointed liquidator

1—26 nL.R
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On May 15, the trastees for the holders of the company s

debentures who were mortgagees of the werty upon which

the smelter was creeted, but not of the 8 acres, entered into an
agrecment with the defendant Favmer to sell the mortgaged
property to him, “together with the smelter plant, machinery
houses, goods. chattels and offeets, the property of the vendors,”
and on the same day Fowler, as liquidator, gave Farmer an
undertaking in writing to give him the title to the 8 acres in con
sideration of $1.  This agreement and undertaking were after
wards earvied out, and Farmer beeame the registered owner of
the smelter property ineluding the 8 acres

I'he plaintift elaims that it was a condition of the agreement
under which he abandoned his interest in the 8 acres that, in
the event of the company ecasing to carry on the business of zine
smelter, and the husiness ineidental thereto, the 8 aeres should
be re-conveyed to him, and that Fowler, as liquidator, fraudu
lently eonveyed same to Farmer, who has no interest thercin
wave no consideration thevefor, and now holds same, well know
ng that the plaintift is entitled thereto,  He seeks, in this action
a declavation that this conveyanee is null and void. as against
him. and a deeree vesting the property in him

Notwithstanding the faet that the plaintift’s evidenee to the
ffeet that the agreement was subjeet to that condition was
uneontradieted by any other oral testimony. the trial Judg
held that the plaintift had failed to satisty him that the agre
ment was subjeet to that condition and he therefore dismissed
the action at the eonclusion of the plaintiff’s case.  He based
his judgment mainly upon the ground that subsequent eorrves
pondence between the plaintifit and the company’s manager
whieh 1 will later vefer to, was inconsistent with the existenee of
sueh a condition

1 think the trial Judge was right in the conelusion he reached
In addition to the faet that the subsequent correspondence be
tween the parties is entively inconsistent with the existence of
such a condition in the agreement, it appears to me to be ex
tremely improbable that, in view of the fact that the company
had expended a large sum of money on the erection of the smelter

plant, the contingeney that it would cease to be operated as
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uch, within a period extending over many irs, would have
weurred to the defendant \lso, the effeet of the subsequent
correspondence was sueh as to lead to the view that the mind
the plaintift: may have been confused as to the time when tl
estion of the reconvevance of the property to him was first
entioned
At the time the plaintift abandoned his homestead right
the 8 aeres he was publishing a newspaper in the vieinity of the
smelter, in which newspaper the company was earryving m
dvertisement I'he smelter having ceased operations on June
6. 1907, wrote the plamtift, diveeting him to discontinue the
dvertisement, whereupon he, on June 1, wrote the manager
s follov
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nsi tion. an it wa | \ tisement of tl pan
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I d not than n 1 1 \ il | 1
W ! " treatment as t ist ntinuir
\ tisemen | msta ! pecially in v of tl
wet that, withou thongl i Idin p oas almost anye ol
would have don luntarily  ma '
hat t 1 i t | bl
ver hek man of your acquaintance would have done. that 7 aer
" vould ral | man tn m ' t
ft Ivert ment would amonnt to in a number of ]
I'rusting m will se the injusti f vour ord el nd it
(Signed MARK DRUMM
On June 26, Fowler veplied as follows
Further replying to vour letter of June 14, in the matter of transfer
f some of your land to us, we beg to say that we feel that you are unduly
wnoyed at the present condition resulting from our decision to ecancel ou
wdvertisement in your paper
While we appreciate yonr good offices in transferving the land to us
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the conaitions which we have obtained sinee our negotiations are radieally

changed,  We do not think that it is particularly necessary to avoid pub
licity of the fact that we s

and when we do =0, 5o far as we are concerned, we should feel it only right

all probably entirely abandon the Frank plant,

to transfer the land. whieh we acquired from you, back to you. We feel
that you should be satisfied with the manifestation of such intention. and
cannot see that you should have any eanse of complaint as to our treat
ment of you.

If it is a fact, as you say, that there was a consideration which was

to the effect that our advertisement was to be continued indefinitely, it

seems to me that yon wonld have been imposing a very burdensome con

very far from our intention to have

siceration, and one, which it wy
made a condition of the transfer. Such a consideration would be tanta
mount to the compulsory operation of our plant, the absurdity of which
s too evident to require eomment

As to vour statement that vou voluntarily made it easy for us to get
what we needed. we beg to say that we have always appreciated your
wetion in the matter, but we hope that you will not believe that the
present management of this company wounld have submitted to conditions
which made the eonstruetion and operations of our plant at Frank so
onerous

And on June

Referring to your letter of the 26th inst., if. as you say. it is your in

plaintiff wrote the manager as follows:

tention to abandon the smelter at Frank, that puts quite a different phase
on the question of the continnance or discontinuance of the adv. of the
Canadian Metal Co, in my paper, and if. ag you say, you will re-transfer to
me the land 1 made it possible for your ecompany to obtain on easy terms
the cancellation of your advertisement will be quite agreeable to me
I take it the

deeision with v

s, reached a definite

vou have, to all intents and purpe

gard to the Frank plant, and T will therefore be very

grateful if you will arrange for the transfer of the land baek to me as soon

as possible for the reason that T am taking title to the rest of my land

from the government very shortly, and if T eonld have the whole elosed up

at one time it would save me something in expense. 1 presume you have

title from the government, and, if so, you will be able to transfer to me
we direet and de

direct, If it is agreeable, you may have the transfer

duct the 5 per + from my June aceount, or 1 will d you a cheque

ement

all raise no further question concerning the

I this is ¢ |
relative to the advertisement, as T am of the same mind now that T was
when T made the transfer. viz., that 1T have no wish to do anything adverse

to the inte

‘ vour l'u|||]l;|'|\
It may be, though T express no decided opinion upon the

question, that the effect of this correspondenee is to constitute
an agreement on the part of the manager of the company to
reconvey the property to the plaintiff in settlement of his claim,
that he was entitled to have the advertisement continued for an
indefinite period.  As such an agreement has not heen set up
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by the plaintiff, he cannot now avail himself of it, but 1 think
he should be given an opportunity to do so upon reasonable
terms,

In case the plaintift be given leave to amend his statement
of claim by setting such an agreement, he should, even if he
succeeds upon it, pay the costs of the appeal as it was occasioned
by his default in not setting up that agreement in the fivst
instanee.  The same disposition should, in ordinary cases, be
made of the cost of the trial already had, but it may be that the
cost of the second trial may be lessened by reason of the evi
dence given at the first trial, and to that extent, at least, the
plaintift should be allowed the costs of the first trial

I would dismiss the appeal with costs unless within on
month the plaintift amend his statement of claim by setting up
an agreement to reconvey diselosed by the correspondence 1
have referred to. Upon such amendment being made withiy
the time limited, the defendants shall be at liberty to amend

their statement of defenee as they may be advised, and should

they amend, there will

a new trial and the costs of the first
trial shall be in the diseretion of the Judge presiding at the new
trial.  In case the defendants do not amend their statement of
defence within 10 days from the amendment of the statement
of elaim in the manner authorized, or within such further period
as a Judge may allow, the plaintiff: will be entitled to judgment
upon the amended statement of elaim with costs of the action
neluding the costs of the trial alveady had. The defendants to
have the costs of the appeal in any event on final taxation
\ppeal dismissed
De YOUNG v. GILES

Vova Seotia Supreme Court, Graham, C.J.. and
Harvis, JJ. December 20, 191

Longley. Druysdale and

1. Hicnways A—7 CULDESAC AS PURLIC HIGHWAY
Ihe existence of publie highway is not m

place which is a thoroughfare, and a cul-de

Denicarion

s

'
such and may be established by dedieation
[Bateman v. Bluck, 18 Q.B. 870, followed.]
20 Depreatiox (§ 11—=23)—O0F niGnway ACCEITANCE Wiuar cox
STITUTES

Open and unobstrueted nser of a way by the public for a substantial
time is evidence from which a jury may infer both dedication and
aceeptance: and where there has heen established, for a number of
vears, a travelled track with a fence on one side and a gutter on the
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ther, passing over the Tands of others, over which statute labour s
performed  under municipal supervision  and s otherwise usea f
municipal purposes, dedication and acceptance of a public highwa
is thereby established

[ Rea. v. United Kingd Elee. Tel. o, 3 F. & F. 73, applied.|

Arvear from judgment of Ritehie, K., dismissing an action
o6 trespass

V.. Paton, K. for respondent

Granam, () The plaintifit alleges that the defendant has
a right of way across his farm by preseription, of the width of
thout 6 feet for foot passengers and horses and carts and no
more. The defendant pleads a public way and also a private
way. It appears that the defendant was performing the statute
labour upon the road aeross this farm, and for that purpose
was clearing out one of the gutters at the side. and this is the
alleged trespass

One John Giles formerly owned the place the plaintiff now

lives on, and his father owned it before him. | suppose he is
dead. But John Giles says: *“The gutter, so far as | know, was
put there about 50 years ago.”” It would be a strong presump
tion, 1 think, when a gutter is found at the side of a road, be
cause a gutter on one side or the other ix almost indispensable
to a road, that it was within the limits of the road. There is

no fenee on that side—it is wood land—but there is one on the

other. There is another landmark on the other side—the east
side of the oak tree ealled on plan 1, “old oak.”” Now, the de
fendant has produeed a number of witnesses (the plaintiff, be
sides his survevor, has called no witnesses), shewing that the
fence on that side of the road ran close to this oak and that the
plaintiff has moved the present fenee mueh further in towards
the travelled way. The evidenee shews that between the gutter
on one side and the former fence on the other there was a dis
tanee of about between 20 and 30 ft. The defendant, about 19
vears before the trial, had purchased from one Magnan. The
plaintiff, about 20 vears before the trial, had purchased his
land.  This road runs from the undisputed publie highway I
tween Cole harbour and the eastern passage. 1t passed throug!
the land of Enos Whynott on one side and John Elliott on the

other: then through the farm of the plaintiff and next to hin
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s the defendant’s land where it terminates. 'l

e plaintift says

Yes, he'” (the defendant has no other way to get to his pro

pert) There is no evidenee tending to shew that the widtl
ol this way should be restrieted to 6 11 6 s, wide

When there has been established for a number of years a
travelled track with a fenee on one side gutter on the
other, passing over land of others, I think the land is presump
tively way whether publie or private I shall deal with that

question presently : Reg. v, United Kingdom El Tel. Co, 3 F. &
I, 73, The gutter and other necessary ineidents for the repai

and enjoyment of the travelled track hetween those objeets are

used with the travelled teaek, ineluding the gutters on bhoth

sides, and are acquired
I'here is no reason why the road should be restrieted to 6 11

I'he extent of the user is the question, and that is for the jumn

Even if it existed by express grant and no width was expressed

vet being for earts. loads of hay must have room to pass con

veniently \ 611 eart could not, on every passage, take exaetly

the same trael ¢ generally mueh wider

than that. Heve there arve landmarks indieating the width of

the fenee, and the gutter and the user is established

Then T am disposed to think that ther

was i dedieation of

this way to the public. Tt was proved that the plaintiff 's pre

decessor in title had given this road for the use of the public

John Giles says

So far as I know about romd, the road formerly went through the
field, and my father gave o road there to got the people that live below s
wit, of the field: helped them 1t it it out and levelled eradle hills, and
ave them a full width of road I Know ther \ ul that tw
teams could pass anyw 1 \ ' " i

enongh for teams to pass anywhere and everywhe

He savs later, it was given as a *“publie road

Then the question arises whether the dedieation was

cepted.  There is proof that, for a number of years, the defen
lant and his predecessor. Magnan, performed the statute labow
upon it with the permission of the overseers or municipal anth
orities. The statute enables this to be done. Henry

37 vears hefore, he being in the employ

proves that

f Magnan. performed
the statute labour um t And Enos Whynott savs

G
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N.S. Yes, he used to get help for statute labour, and De Young too.  De
Young does it up to his own gate on the same road.

The plaintift’ has admitted in other ways that this was a pub-

DE Youse Jie road. The telephone people were about to loeate poles along
v,
GILes it for a telephone on this road, and apparvently were only will

ing to do so if it was a |l||l||il' road. At a lilllllll‘ meeting, no

Grabam, 1
doubt in order to seeure the telephone, the plaintiff stated that
it was a publie road as far as Giles” gate. The plaintiff denies

that, and attempts to distinguish, admitting that it is a public

road as far as his own gate because it serves two, but as to the

plaintifi’s land there, it serves but one, and he says he called !

it not a “*publie road,” but a **public right of way.”’

That hrings me to the question whether there ean in law be

a dedieation of a road terminating in a cul-de-sa Whatever
the diffienlties were in England. the law is, 1 think, established
now, that there ean be such a dedieation: Reg. v. Burney, 31 |
L.T. 828, Blackburn, J.. and Bateman v. Bluek, 18 Q.B. 870. And l
there is much more rveason for it in a newly settled country

like this, for there must always be in baek settlements, roads

terminating in the woods, and as the people advanee. the road \
is continued.
I think there is no difficulty about invoking the doetrine of y
estoppel against the proprictors of the plaintifi’s farm in this
instanee. It is estoppel which is the foundation of the dediea !
tion of a road to the publie. d
In my opinion. the appeal should be dismissed. .
Drysdale, J. Duryspave, .1 think this appeal turns upon whether o
not the road into defendant’s property is a public highway or Y
not.  Long user is established, but it is said that the user is not d
stich as to establish a publie highway, and inasmuch as it is a
cul-de-sace, it is contended there ean be no such thing as a public "
way by dedieation. English authorities ave cited in support o
of this proposition. An examination of these authorities con- b
vinees me they have no application here. For many many years '
in this country, by statute, a cul-de-sac could be laid out by the d
county authorities as a publie way, and in the light of this 1
cannot see why a dedication of such a way is not permissible. "»
I think it is. The evidence in this case is strong that the way in .
r
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question is, and for long has been, treated as a public way. So
much is this the case that I think the aets in question—really
acts earrying out what was considered repairs to the publie
highway-—must have been considered rather a shoek to the pay
ties performing the work when it was treated as a trespass

I have no hesitation in holding, under the evidenee in this
case, that the action was properly dismissed. | put it upon
the ground that reasonable inferences from the proved faets
establish a highway where the trespasses arve said to hawve
weurred, and that the alleged trespasses were nothing more than
reasonable acts of repairs

Harris, J T

properties, and the road running past or through their proper

e plaintiff and defendant live on adjoining

ties ends at the defendant’s house.  There ave a number of other
people living on this road. The plaintiff elaims that where the
road erosses his farm it is not a publie highway, and his claim
is that the only right of the defendant to use it is as a right of
wiay by preseription, and that it is restricted to a width of about
6 ft

The defendant contends that it is a publie highway, and that
ity width is from 30 to 33 ft

The trial Judge decided that it could not be a publie highway

e

1se it was a pent road or cul-de-sac, but he found that the
defendant had acquired a good title to the road, which had heen
in existencee for more than 50 years.

The evidenee shews that over 50 years ago the father of

ohn Giles who then owned the plaintiff's farm laid out this
roud from 30 to 33 ft. wide.

The plaintift bought this farm about 19 years ago, and
shortly after he moved the fenee on the east side of the road out
close to the wheel tracks. Some 8 or 9 years ago he moved it
haek, but not as far as the old line. It is now some 7 ft. or there
abouts nearver to the eentre of the road than was the original
fence

The trespass complained of is that the defendant, in digging
out a diteh which had existed for over fifty vears on the west
side of the voad, threw some stones and dirt, not suitable for

road-making. across the road on to the cast side. The place
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where the stones and dirt were thrown is on the roadway, if
the fenee erected by the plaintiff cight or nine years ago is to be
taken as the boundary of the road, and, of course, it is also on
the roadway if the proper boundary is where the original fenee
was erected

The plaintiff's contention, however, is, that neither of these
f the

fenees is to be taken as marking the eastern boundary «
road ; that the road is only about six ft. wide and that the plaec
where the stones and dirt were deposited is therefore on his land

I am of opinion that the road in question is a publie high
way and that its eastern boundary is not nearer to the eentre
of the road than the fenee erected by the plaintiff eight or nine
vears ago. It is unneeessary to find whether the true boundary
is where the fenee now is, or whether it is where the original

wdmittedly

fenee was ereeted, because the stones and dirt wer
deposited nearer to the centre of the road than either of the
fenees.

With deference, 1 think the trial Judge was wrong in de-
ciding that a cul-de-sac could not be a highway. There was
some authority for that proposition, but the law has been settled
otherwise sinee Bafeman v. Bluck, 18 Q.B. 870. In that case
Lord Campbell said :

In the Rugby Charity v. Mevvpreather, 10 RR

528, Lord Kenyon laid
down that there might be a highway through a place which was not a
thoroughfare. and seems to have left it to the jury whether there was such

a highway or not

Coleridge, J., said:

But it is objected that there cannot, in law, be a highway through
a place which is not a thoroughfare, and that therefore 1 was not justified

in telling the jury that there might be a highway through the court and

leave it to them to say upon the evidence whether there was or not. |

any such legal impossibility as has been suggested. 1t is sug

cannot s
gested that the way through such a place as this must be assumed to In
for the use of the inhabitants only but surely it is for the jury to say

whether there has or has not been a dedication and user

Erle, J., said

We are to say whether in law there can be a highway throngh a plac
which is not a thoroughfare It seems to be clear from the authoritic
that there ean. and 1 do not see any reason for holding that there <hould

not,  Whether, under the partienlar civenmstances of each case, the

a thoronghfare i< a question for the jury
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See, also, 1 Elliott on Roads and Streets, p. 3: 16 Hals, 11
Young v. Cuthbertson, 1 Macq. H.L, 455

The question is whether there has been a dedication and user
This is a question of faet.  The intention to dedieate a highway
may be openly expressed in words or writing, but as a rule it
is a matter of inferenee.  No formal act of aceeptance by the
publie is required, but aceeptance may be inferred from publie
user of the way, and the authorities lay it down that open and
unobstrueted user by the publie for a substantial time is the evi
denee from whieh a jury may infer both dedieation and aceept
anee

John Giles says

My father gave a road there to get the people that live below us out

of the field; helped them to cut it out and levelled eradle hills, and gave

them a full width of road; that is where the road is now, Q. Was the

gutter made at that time \. No, but the gutter, so far as my knowledge
goes, was put there about 50 years ago e old fence was away in back
Father must have had 30 feet of a road.  The road must have heen 30 ft

wide from the old fence

all to the gutter as it is to-aay It was given

i< i publie road

John Whynott says: 1 am 55, and in speaking of the road
he says: ““It was opened before T was born. The gutter was
there sinee 1 ean remember.”’

This witness confirms the other evidenee as to the existene
of the original fenee and its location.  The evidence establishes
hevond question that for a period of from 30 to 40 yvears the
road remained feneed off on the eastern side, and from the fene
to the gutter on the western side it was from 30 to 33 ft. The
gutter was walled up.  The defendant has been living at this
place for at least 19 yvears, and duving all that time he has in
almost every year, under the diveetion of the munieipal couneil
done a portion of his statute labour on this voad. e has done
a part of his statute labour on this road under five different
overseers of roads. Henry Lintaman says he did statute labour
on this road 36 or 37 years ago. The plaintiff, in his evidence
calls it a **publie right of way,”" and says. ““everybody uses the
road.”’

John Elliott and Mauriee Sechrumm both testify that at a pub
lie meeting of the eitizens of Cole Harbour, held for the pur

pose of getting telephones installed, a question arose about run
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uing the pole line on this road and the plaintiff said it was a
public road to the defendant’s g

e. It is true that plaintiff
denies saying this, and states that he limited the publie road to
the portion south of his own house; but if 1 had to determine
between plaintiff and the other two witnesses, I would accept
the evidence of Elliott and Sehrumm. They are appavently dis
interested, and Sehrumm had a particular reason for remember
ing it, as the statement was made by the plaintiff at that meeting
m answer to a question put by Sehrumm

I have referved to the faet that the plaintift about 19 years
1go moved the fenee on the cast side of the road out from the
position it had oceupied for a period of 30 or 40 years to a line
nearer the eentre of the voad. It remained there until 8 or 9
vears ago, and the evidence shews that the defendant then eom
plained, and an arrangement was made by which Whynott and
Elliott (both of whom lived on this road, but further south
than the plaintiff) and the plaintiff all agreed to move their
fences back so as to restore the road to something like its original
width.  The plaintiff in moving his fence did not go back to the
orviginal line, but put his fence some five or more feet inside.

It is difficult to understand why this road was made over 30
ft. wide originally unless it was to be a public highway. 1If, as
plaintiff’ contends, it was only for the use and convenience of one
man, no such width was necessary ; ten or twelve feet would have
been ample

I think all the evidence points unmistakably to a dedieation
and aceeptance, and 1 decide aceordingly

I would dismiss the appeal with costs.  Appeal dismissed.

CANADIAN FAIRBANKS MORSE v. US. FIDELITY & GUARANTY

British Colwmbia Supreme Court, Mac

ald. J. September 11, 1915

1. Boxns (§ 1T A—0)—CONTRACT TO BUILD AND LEASE—DBOND FOR PERFORM
ANCE—SCOPE OF LIABILITY —WORK COMPLETED BY LESSEF

Where in an agreement by a lessor to ereet a lnilding. and to lease

same when completed, there is no provision similar to that generally

contained in a building contraet whereby the owner mav, upon de

fanlt of the eontractor. proceed with the completion of the building

and charge the amount expended against the eontractor, a surety for

the performanee of sueh contract, unless it is otherwise expressly
agreed, cannot be ealled upon to assume any further liability than
for the amounts of liguidated damages expressly fixed by the contract

for any delay of performance the

il will, therefore, not be liable
ssee for the completion of the

for the amounts expended by the le
building
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2. Dasackes (§ 11 A T—97 ) —DELAY IN COMPLETING CONTRACT— ERECTIO

OF BUILDING AXND LEASE |,|l‘lll!\||l' DAMAGES OR PENALTY
A provision in a contract fixing a per diem amount of $20 as liqui
dated damages, in the event of a failure to erect a

lease same when completed, is reasonable and cannot be considered
penalty

Action on bond upon non-performance of building contract

Joseph Marting K., and C. W, Craig, for plaintiff

S. 8. Taylor, K, and J. A, Harvey, K., for defendant

MacboNaLy, J By agreement dated August 31, 1912, John
W. Gibb, alleging that he was theé owner in fee simple of DL
541, adjoining the Connaught Bridge in the City of Vancouver
agreed to ereet thereon a building of a certain size and deserip-
tion, and to lease the land and building, when completed, to
the plaintifi for a term of years. A copy of the proposed lease
bearing date August 1, 1913, was attached to the agreement. It
was executed by both parties and provided for payment of a
rental of $22,000 per year for the first 3 years; 24,000 per yem
for the second period of 3 years; and $26,000 for the last 4
vears. It purported to be in pursuance of the Leascholds Act
and had no special provisions except an option to purchase the
property for $500,000, and a stipulation that in case the build
ing was not finished, ready for oceupancy on August 1, 1913,

““the rent of the premises shall abate, and shall not be char

able until the building is finished and ready for oecupation by
the company.”’

The agreement provided that the building when erected
should be suitable for the requirements of the above company
and in accordanee with certain plans and specifications agreed
upon by the parties. It then specifically referved to the con
struetion of certain portions of the building and approaches
thereto, also as to the installation of the heating and sprinkling
system.  The plaintift was to have the warehouse free of charge
for 30 days before the building was ready for occupation. The
oceupation of such space, however, was not to be considered in
any way as acceptance of the building. The building was to be
ereeted and ready for occupation by August 1, 1913, 1In the
event of the building not being completed by said date. Gibb
was required to

pay to the company (plaintiff) $20 per day for such default until the

building and to
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building shall be completed.  Strikes, aceident, fives or other eauses beyond

the control either party shall be consideved a plea for extension of

Lime,

It then provided for the excention of the lease already re
ferred to commencing August 1, 1913, such lease ““to be in the
form and contain the covenants which are set forth in the form
of lease hereto attached It was contended that the lease
heing exeeuted the bond referved to was only intended to apply
to ensure construetion of the building. 1 do not think this posi
tion is tenable.  The lease was not to become operative until
the building was completed, and the previous execution was
simply to identify the document as to form, terms, and condi
tions agreed upon.  This conelusion is supported by the faet
that this lease was not adhered to nor acted upon, but a new lease
granted, under which the plaintiff is occupying the premises.
After the exceution of the agreement, Gibb took steps for the
ercetion of the building, and on September 12, 1912, for that
purposce. entered into a contract with one Walter 1. Mueller,
It was agreed that the cost of the building, if 5 storeys only,
would not exeeed $106,000, and that eertain payments were to
he made from time to time as the work proeceded and the bal
anee to be paid within 30 days after the completion of the work.
Shortly after the commencement of the construction of the
huilding plaintift: received information as to Gibb being finanei
ally embarrassed, and, as a matter of precantion, applied to the
defendant for a hond which, upon payment of the premium of
#400, was entered into, bearving date February 25, 1913, Such
bond was exceuted by Gibb as prineipal and the defendant as
surety, in the penal sum of $50,000, and the condition of the

rreement entered into by Gibb for the

obligation refers to the
construetion of the warchouse, and is made part of the bond “‘as
fully and to the same extent as if copied at length therein.”
It provided that the obligation was to be void if Gibh

should well and truly keep, do and perform each and every, all and singu

cement set forth, and speeified to be

lar, the matters and things in said a
by the said principal (Gibb), kept, done and performed at the time and
in the manner in said agreement specified. and shall pay over. make good
and reimburse to the above-named obligee (plaintiff), all loss and damage

may sustain by reason of failuve or defanlt on the

which said obl

part of said principal

26
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The construction of the work had in the meantime been pro
ceeded with, and on April 25, plaintifit felt confident that the
huilding would be completed by August 1. 1913, On May 8
however, complaint was made to Gibh that the work was pro
gressing so slowly and with such an insufficient foree of men as
to make it practically eertain that it would not be completed and
eady for occupaney within the time limit. 1t was pointed out
that this would cause the plaintiff serious damage and that, un
der the eiveumstances, it would be foreed to notify the bonding
company in order to proteet its intevests.  Gibb’s finaneial em
bharrassment had inercased to sueh an extent that the work was
suspended, and according to a letter from Akhurst, the manager
f the plaintift company at Vancouver, to his head office, it was
completely shut down prior to June 14, Notwithstanding the
statement of Gibh that he was the owner in fee simple of the
landl, it transpired that he only had an equity and that there was
i large amount payable by him before he could acquire complete
title. At this date the contractor refused to further proceed

vith the work exeept upon reecipt of $20,000, being a portion

i the money then owing to him.  Gibb had apparently arranged

loan for $125,000 with Harvey Haddon, but until he secured
the deed to the property aud the building was completed the
loan could not he effected.  He could not obtain any temporary
assistance from a bank, and unless some finaneial areangements
were made the work could not be proceeded with, It would
appear that if Gibb had owned the property in fee simple, as
alleged, this elimax would not have been reached. He could
have obtained the usual building loan and ecarried on construe
tion.  No point was, however, made by plaintiff as to this false
representation of title, and 1 assume that it was not considered
to affeet the vights of the parties. Plaintiff was anxious to leave
the inadequate premises it then oceupied, and Mueller and other
creditors of Gibb's were pressing for payment. I am satisfied
that the defendant ecompany was aware of the position of affairs
not only through its local agents but also through Smith, a
speeial representative, who came to Vancouver and became ace
quainted with the situation. Akhurst made various suggestions

to his company with the view of overcoming the diffieulties. and
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the ereditors, during June and July, attempted in many ways

to arrive at an arrangement that would sceure the completion

of the building. 1t was suggested that the plaintiff should pur

chase the property, but it declined to accede to this proposi
tion.  The unsatisfactory condition of affairs is fully outlined
ina letter by Akhurst to Thos. MeMillan, the viee-president of
his company, dated July 2, 1913, 1t shewed that the amount
required in order to enable Gibb to obtain title was for mor
than had been previously mentioned, and amounted to double the
sum of $106,000.  Mueller had only reecived $12,781 on account
of his contraet, and had a large amount due him. There was
ilso due to other contractors various large sums of money for
material and work in conneetion with the building. Akhurst, in
discussing the situation, and suggesting a course to be pursued
mentioned in his letter, “*‘that we would also have to make the
bonding company a party to the agreement, and 1 propose to
insist on them putting up half the amount necessary.’”’” He
pressed upon his company the desirvability of adopting his sug
gestions as to purchase, and that the gross amount required
would only be $40,000 to $45,000, and if the **bonding company
come through we would only have to put up half this amount

He referred to the site being an exceeptionally good one and the

rental extremely low, also that (ibh was spending $15,000 to

$20,000 more on the building than was even neeessary for him
to do.  He mentioned that the attitude assumed by the

dant was that of sitting back

defen
and waiting, claiming they were
not responsible until August 1, and that he expected, from the
fact of a special representative being on the ground and becom
ing aware of the value of the lease, to get a definite proposition
from such company within a day or two

Plaintiff subsequently, at his own cost, proeeeded with the
work, so that the building was completed ready for occupation
on October 15, 1913, Unless it can be shewn that the defendant
came to a definite and binding agreement with the plaintiff so
as to become liable for the moneys thus expended, T do not
think it ean be held liable therefor under the bond,

it being the clearest and most evident equity not to earry on any trans

wetion without the privity of the surety

who must necessarily have a eon
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eern in every transaction with the principal debtor: Lord Loughborough
L.C., in Rees v. Bervington, 2 Ves, 511, 5438

The position between plaintift and Gibb was not similar to
that between a building owner and a contractor. The building
which Gibb agreed to ereet was not to be  the property of the
plaintiff, but intended only for its use upon payment of the
stipulated rent.  There was naturally no provision in the agre
ment between these parties similar to that generally contained
in a building contraet, whereby the owner could, as in Wright v
Western Canada Accident, 20 DR, 478, 20 B.C.R. 321, upon
default of the contractor, proceed with the completion of the
building, and charge the amount expended against the contrac
tor, Gibb agreed with the plaintift for the lease of premises
ipon which there was to be erected, ready for oceupation by
\ugust 1, 19013, a certain specified warchouse. Rent was not to

he payable until the building was ready for oceupation. Failur

of Gibb to satisfactorily earry on construetion, or to complete
within the time speecified, did not entitle the plaintiff to enter
m the premises and proeced with the work. Tt could only elaim

damages for breach of the agreement. The amount of such dam

age was fixed at $20 per day. This was considered and deeided
between the parties as the only “‘loss and damage’” which the
plaintiff would sustain “‘by reason of the failure or default on
the part of the prineipal”” (Gibb). In my opinion, this was the
only obligation which defendant undertook at the time of the
exceution of the bond.  Fuller, president of the plaintiff com
pany, took this view of the purpose and intent of the bond, as
indicated by his letter of July 21, to Akhurst, complaining of the
inadequaey of $20 per day for delay in completion of the build
ing, and he then added, ‘it looks to us as if this were going to
be very embarrassing, not getting any substantial damage for
the expense and annoyance we are suffering and against which
we took our bond.”” If the prineipal could only be held liable
to the extent mentioned, then the surety could not, without sub
sequent agreement to that effeet, have its liability inereased
Plaintiff, through MeMillan, as viee-president. summed up the
situation on July 18, in a letter of that date to Akhurst, as fol

lows :
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B.C. While the action of the insuvanee company is not likely to result in n
strengthening their position with this company, yet they are well within
8.C u
b their rights in refusing to take any steps until such time as Gibb may be
Caxaptax  inoaetual default.  Their position is guite similar to our own—that of P
FAIRBANKS stumding pat,” w that 1 tually tied up will | ti
Monst anpelled 1o make the advane roeon s e case may be in |
4 vder to save ther 1 f bsol | g
USs I Y wmselves from absolute 088 ,
Fiperiry & There were thus two courses open to the plaintift at this
GUARANTY t
time—either to lie back aud do nothing as mentioned by Me :
facdonald L Aillan, or, if it felt so inelined, upon obtaining the consent of !
I 1l
Gibb, to enter upon the property and arvange for the comple
o \ tr
tion of the worl I'his latter course was not contemplated in
th
the agreement, and would be an extension or, at any rate, a
> th
change from the liability erveated by the bond.  Plaintiff was
; e
fully aware of this position and that it would have to make the
5 \
honding company a party”” to any such arrangement. Did
. I
defendant ever make the definite proposition already referrved
N
to? 1t is beyvond question that there was no agreement executed :
. 0
by the defendant wherehy it agreed to reimburse the plaintift
for any portion of its outlay in conncetion with the building A
Plaintift contends that the corvespondenee and subsequent eourse re
of eonduet evideneed an agreement of this nature, which would e
be binding upon the defendant, or, in the alternative, the com
N . . (1 S
pletion of the building was for the benefit of Gibb and the .
sl wl
defendant, and that it should be repaid moneys thus expended.
Dealing with the first contention, | do not think the evidence o
adduced proved that the defendant was a party to the eomple
tion of the building by the plaintift. It had no right to object b
to the plaintiff so acting.  The ereditors of Gibb were anxious th
that the building should be placed in a condition so that rents th
would become payable. It was also necessary to complete in by
order to obtain the loan from Haddon. Many mectings and P
consultations took place, and the result was an agreement where th
by the plaintiff agreed with Gibb to advanee $25,000 towards in
the completion of the building, sueh amount to be repaid out by
of the rent payable durving the first and second year of the lease me
The letter dated August 1, 1913, containing this agreement
stated that it was without prejudice to plaintiff’s rights against the
the defendant.  On the same date the solicitors for the plaintiff qu
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notified the defendant that default had been made by Gibb
under his contraet for the erection of the warchouse and that the
plaintift would seck payment for such damages as it might sus
tain by reason of defanlt. It was then arvanged that the property
should be vested in trustees, and at a meeting held on August
L1913, it was “unanimously deeided by all those interested
to go ahead and complete the building Documents were pre
pared by the solicitor for the plaintiff. 1t was also arranged
that the interest of Johun W. Gibb in the property should be
transferred to his father David Gibb,  Akhurst was aware of
this solution of the difficulty and was at first named as one of
the trustees, but, subsequently, on objeetion from his head offie
declined to act.  When he reported the rvesult of the efforts on
\ugust 5 he certainly was not under the impression that de
fendant had agreed to advanee any portion of the contemplated
CXPense An extraet from his letter of that date rveads as fol
lows

If the bonding company would come through and make

iy Joss, wid

reimbursed. If there is anything that you can do to bring about this

wrrangement, | eertainly think it is to our interest to do so

This is emphasized by a letter dated August 6, 1913, from
Smith to Lang, vice-president of the defendant company, in
vhich he says

I quite agree with you that every danger fla Wit against our payving

mt any money on this job

Whatever opinion the plaintiff may  have :ulml:mu-i as
to defendant company eventually contributing to the outlay in
the first instance or to the subsequent deficiency, 1 do not think
that the defendant ever receded from the position referred to
by Smith. The liability under its bond was thus not extended
so as make it liable for any portion of the moneys expended by
the plaintiff, or for which it had become liable. In so eonelud
ing, I should add that T am not diserediting the evidence given
by the plaintiff, but do not think it sufficient to ereate an agree
ment of the nature required

\s to the contention that the completion of the building by
the plaintiff was for the benefit of the defendant, and it conse-

quently should hear the cost Assuming that there was no
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agrecment on the part of the defendant to reimburse the plain

tifi’ for this outlay, then the plaintifi undertook the completion

of the work without being compelled 1o do so, and I do not think

the defendant ean be saddled with the burden and held liable

for the amount. 1 the agreement with Gibb had contained a

stipulation that the plaintift could, in default of Gibb complet

ing, undertake the work, then the position might be quite differ

ent.  While it might be argued that the damage estimated at

$20 per day might cease to ran at an earlier date through the

action of the plaintiff, still it had no right to seek recourse from

the defendant for the expenditure. It would be a material alter

ation from the original lability assumed by the defendant, and

if, being ealled upon to consent to such substituted liability, it

refused, then it should not be imposed. 1 think the plaintiff

being well aware that it had no agreement with the defendant

to be recouped for the outlay, weighed the advantage or dis

advantage of completing the building, and decided, in view of

the favourable terms of the lease and loeation, coupled, per

chanee, with business friendship towards some of the ereditors

of Gibb, to adopt the course referred to.  In passing, 1 refer

to the option given by Gibb to the plaintiff to purchase the pro
perty for $500,000,  No reference was made, either during the

trial or the argument, to this privilege having any bearing upon

the rights of the parties. 1t would appear simply to have been

a neminal ficure. This is borne out by the statements of Akhurst

md by the correspondenee shewing lower figures quoted during

the time when the construetion of the building was at a stand

still, 1t is also worthy of mention that in the subsequent lease
dated November 6, 1913, given by W. R. Arnold and David
Gibh as lessors to the plaintiff, under which it is occupying the

property, a new option is given at $350.000, thus finally dispos
ing of the first option

Defendant contends that, under the eircumstanees, it is not
liable even for the amount of $20 per day from August 1 to
October 15, when the plaintifi went into occupation of the pre
mises. A number of decisions were eited, both as to the amount

heing a penalty and not liquidated damages and also as to the

defendant being velieved from liability through the aections of

the

prl



26 D.LR.| DoMINION LAw Rerorts

the plaintift. 1 do not think it necessary to discuss these cases
as the faets differ from the one under consideration, but, how-
ever, 1 have sought to be guided by the principles to be deduced
therefrom. |1 think that the amount of damage that the plain
tifft would suffer from day to day, through lack of facilities in
carrying on its business, comparing the old warchouse with the
new and otherwise, would be difficult of elose adjustment |
consider the parties were entitled to determine the probable

amount of damage in advanee, and the per diem amount of dam

age fixed 18 a reasonable ong Unless through other considera
tions, the plaintift has lost its right to reco it is entitled to
damages for 76 days at $20 per day, amounting to $1,520
Variations of the agreement between plaintift’ and Gibb were
relied upon to relieve the defendant  from  liabilit) It is

alleged that a different form of lease was entered into between

different parties, and that it contained different provisos from
that originally agreed upon, 1 think these variations are

ihstantial In any event they took effeet subsequent to the

¢ when the damage began to aceruc They wer pre
judicial to the defendant Other variations were alleg stich
as the active, or at any rate passive, support given by plaintiff

to the change in the title to the property and substitution of
wmother party as building owner in place of John W. Gibb
I'he defendant should not now objeet and endeavour to eseape

Iin
ineial embarvassment of its prineipal, for whose default it had,

liability through such changes as they were caused by the

for valuable consideration, agreed to become liable. 1 do not
think any of the changes were of such a character “‘as to affect
the surety in any way by substantially or materially altering the

risk.””  They all tended to bring about the main objeet of all

parti

viz.,, speedy completion of the building and ocenpation
by plaintiff

Plaintiff, under clause 16 of its agreement with Gibb, had

the privilege of viewing the specifications covering the **heat
ing apparatus as well as all piping, belt fittings, vault
fronts, and other goods usually sold by the V|:l;|mhl'|' company,”’
and they were to be purchased from it by Gibb, provided the

prices quoted were reasonable and compared favourably with
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B.C other prices.  Gibb ignored this portion of the contract though
8. ( the plaintiff sought to obtain the benefit of it. It resulted in
Cananay  Joss of profit to the plaintift of $800. This is distinet from the
Fameanks  amount of damage agreed upon for non-completion of the build-
Morse .
: ing and should also be recoverable from the defendant under the
U.S. bond.

Fieviry &
GUARANTY,

There will be judgment in favour of plaintift for $2,320
Judgment for plaintiff.

Maedonard, 5. With costs

ALTA. WALKER v. BOWEN,
- Wberta Suprewe Court, Simmons, J. November 19, 1915
S(

(§1 B2 GUARANTY UPON ASSIGNMENT OF

1. PRINCIPAL AND SURETY
EXTENSION OF TIME OF PAY

MORTGAGE—DISCHARGE OF SURETY
MENTS—DPERIOD OF DEFAULTS
The well established principle, that
consent of the surety thereby dis

an extension of time given to

the principal debtor without the
when, upon an assignment of

charges the surety. has no application
¢ in eas

assignor covenants to indemmify the assig
that shall eontinue

a mortgage, the
of defaults in payments thereon by the mortgagor
date, and the extension is given by the
prior to the time fixed for the defaults

124; Rouse v, Bradford Banking '

assignee for a

to a certain
period terminabl
[ Prendergast v. Devey, 6 Madd

[1894] 2 Ch, 32, applied.]

Statement ActioN by assignee of mortgage upon guaranty by assignor
of payments thereon.

S. B. Woods, K.C., and R, D. Tighe, for plaintiff

A. D, Harvie, for defendant.
Simmons, J. SiMMoNs, J.—On October 23, 1912, Robert B. Thompson
executed a mortgage upon eertain lands in Prinee Albert, in the
Provinee of Saskatehewan, as seeurity for an advanee made
to him by the defendant Herbert Bowen of the sum of $18,853
The mortgagor covenanted to repay the same in instalments as
follows: $9.426 on August 2, 1913, and $9,426.95 on August 2
1914, together with interest at 7 per cent. per annum.

Thé mortgagor covenanted with the mortgagee, inter alia, as
follows: That he attorned as tenant to the mortgagee at a yearly
rental equal to the annual interest payable thereon: that in eas
of default by the mortgagor in principal or interest, that the

mortgagee might enter, seize and distrain upon said lands as i

like ease of distress for vent; that in case of default, as afore
the mortgagee might enter into possession of said lands and leas
se of default as

or sell the same or any part thereof; that in ¢
aforesaid the whole prineipal shall become due and payable in

i
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fol

of

his
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L NE HTHET T I [ ! i ieh payment 1
e and expired; that the mortgagor may repay the prineipal

sunm or any part thereof not less than $5,000 at any time hefore
he due dat il t n or bonus, no interest to be eharged
noany sum so paid after the date of ent thereof

On October 30, 1912, the defendant Herbert Bowen assigned

the said morteao v the plaintift’ | the consideration of
#16.968, and o said assignment the defendant covenanted witl
the plaintift’ as follows

And | furt for n If ] wh ' ) ] 1

t i ' 1

ims of 1 ' ! vid mort
' and that mr 1 fanlt Ul continn \ ml 1914, 1 il

thwith, on demar ell and pat roeau be pa to 1

1 I 1 s 1

On August 25, 1913, the mortg:

or pald the interest due o
\ugust 2, 1913, and the plaintift for a valuable consideration

ited an extension of time until August 2, 1914, for the pa
ment of the instalment of prineipal then overdue, The defen

int had no knowledge of this agreement and did not assent to

The defendant elaims that the said extension released hin
rom his obligation under the guarante In the alternative
the defendant elaims that he executed the said guarantee upo
the representation of the plaintiff that he should not he ealled
ipon to make payment until the plaintifit had exhausted his e
medies against the mortgagor.  The evidenee does not support
ny such representation, and it is therefore necessary to con

sider only the effeet of the first defenee aboveamentioned, namely
the extension of time for payment of the first instalment

It is a well-established prineiple in equity that when tinu
s given to the prineipal debtor without the consent of the surety
ind that such extension is given by virtue of a positive en
foreeable contraet, the surety is thereby discharged

The reason underlying the rule is defined by Lord Eldon
in Samuell x. Howarth, 3 Mer 36 E.R. 107, and is as

follows

lecanse the ereditor by s ving time to the principal has put it ont

of the power of the surety t

his remedy against the principal or not

comsider whether he will have recourse to
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Examples of the striet application of the rule are found in
the leading cases of : Oakley s, Pasheller, 4 CL & F. 207, 209;
Overend, Gurney & Co. v. Oviental Financial Co., LLR. 7 Ch.
App. M2  approved in the House of Lords, LR, 7 HL.L. 348,

It the surety had the right to make payment of the instal-
ment remaining unpaid, which fell due on August 2, 1913, and
to sue the prineipal debtor therefor, the effeet of the extension
ht, and he would, at least, be dis

was to deprive him of this r
charged from liability upon this instalment.
The whole question turns upon the meaning of the effeetive

antee the pay

words in the guarantee. The surety did not g
ment of this instalment when it fell due.  He was not ealled
upon to make payment of the same until 15 months after Angust
21913, the date on which it fell due.

It was provided that the default should continue until Novem
her 2, 1914, before any liability acerued against the surety, He
had the benefit of the extension of time, and 1 am of the opinion
that this involves an implied rvight of the ereditor to give ex
tensions of time to the prineipal debtor up to November 2, 1914

The debt that was aetnally guaranteed was a sum which
should be found due and ascertained as of that date

The same prineiple was applied by Sir John Leaeh, V.-€', in
Prendergast v. Devey, 6 .\lml«lﬁ 124, 56 E.R. 1039, where the lia
bility of the surety arose if the prineipal debtors, within one
month after demand on them, failed to pay the balanee due, and
an extension of time was given in the form of a warrant of attor
ney for the amount, with a stay of execution if the prineipal
debtor should discharge the debt by instalments of $100 per
month, and on default, execeution to issue for the whole. Sir

John Leaeh, V.-
the warrant of attorney certainly gave time, which might have discharged

expressed his opinion that

the sureties if they had been affected by it but that here the sureties’ lia
bility not arising until demand, and previons to the demand, default
having been actually made by the debtors, so that exeention might have in
debt, the agreement made by the warrant of

stantly issued for the who
attorney was at an end and the defendants were no ways injured, as there
was nothing to interfere with their immediate recourse to the prineipal
debtors,

In Rouse v. Bradford Banking Co., | 1894] 2 ("h. Div. 32, 61.
the agreement between the debtor and the surety provided that
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the surety should not have the right to call upon his former co
partners (who were the prineipal debtors) for payment, as long
s the principal debtors kept him indemmnified against the pay
ment of the debt due the bank. It was held that an extension of
time granted to the prineipal debtors by the bank did not dis
charge the surety, as the provisions of the agreement between
the surety and the prineipal debtors impliedly authorized his
co-partners to make arrangements with the bank for extensions
of time for payment.  Where the surety contraet itself post
pones the time for payment by the surety, 1 would infer that
the implication was even stronger. 1 conclude, therefore, that
the surcty was not discharged, and judgment will go against
the defendant for the elaim and costs

Judgment for plaintif

LETARTE v. TURGEON

Unel A ! I 1" \red .
1 ( ( ! J 1 8, 191
| NDARI I I ! I A 1 AN
I D ' | | 3
! | | 1 1 it 1 side
v Ty neit navigable n floatal 1 t 1
ipt middl read 1
2 War 1A ) N VIGARI o " O
CAITLE GUAL
Un the Municipal ( it s th of owr "
Ar livided 1 L non vigable and n | hle t 1" '
i Lt ' ts, n f 1
1 ul nt | t fron wi t
ol i f them fail t nstruet their part, it may Iy ne at
roexpense by t ther

Arrean from the judgment of Roy, JJ.. Superior Court, dis
missing action

Bidard, Lavergne & Provost, for appellant

Casgrain & Rivard, for respondent

I'he judgment of the Court was delivered by

Prrieries, o The parties, though residing in two different
parishes, are adjoining owners. The appellant is owner of lot
No. 1, of the eadastre of 1'Ange-Gardien, and has been so by
himself and his auteurs for nearly 50 years. His land is bounded
on the cast, that is on the side of Chateau-Richer, by the river
Petit-Pré, called also the river Lottinville. The respondents, by

themselves and their autenrs, are owners for more than 50 vears
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of 1ot No, 422 of the eadastre of Chateau-Richer, It is admitted
hy both parties that the river Petit-Pré is the division line be
tween the two pavishes of 1'Ange-Gardien and Chateau-Richer
The question in this case is this: is the river Petit-Pré the divi
sion line between the two immovables? The plaintiff submits,
but the defendants say that their right of property comprises

» the west side, and that therefore this river

the river over
cannot be the division line between them and the plaintift,  If
the plaintiff is vight, and if this river Petit-Pré is neither navi
gable nor floatable, he has a right to the division enclosure which
he demands.  If he is wrong the defendants can refuse the divi
sion enclosure and ask for a bornage upon the west side of the
river.  However, the parties appear to admit that there is no
ground for a bornage if the viver constitutes for them a natural
houndary in such ease. They tell us that the river Petit-P
is neither navigable nor floatable.  This point then is well estab
lished. It may first be asked; the river being so, what necessity
is there for a division enclosure This question brings us im
mediately to the faet which is the first eause of these proceedings

The river Petit-Pré is shallow and narrow, and as the plaintiff

tells us:
An enclosure is needed at this place, because without it the cattle ean
wot be put out of doors. When this piece of land is in growing hay. the

hay eannot pass over the river but the animals can

At one time the parties appeared to have believed that this
difficulty could be settled by the municipal inspectors.  The
latter went on the premises, heard the interested parties, and
ippear to have deeided in favour of the plaintiff ; there was then
commencement of the construetion of the enclosure, but the son
of the respondent, their son-in-law and another of their family
pulled up the stakes and threw them in the water as soon as they
were put in place, and therefore it had become necessary to
have the question decided by the Courts. The defendants say
that they were about themselves to bring an acetion en bornage
when they received from the plaintiff serviee of the action which
is now submitted to us.

The title of the plaintiff is not produced. He has perhaps
considered it useless in view of the admissions contained in the

pleadings on this subjeet.  Aceording to this admission, the titl
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f the plamtifit makes the rviver the castern boundary I'he
5 ¢ e L e ol the del l 1 themselves
¢ also bounded by the « Ift 1 that in the
title of the defendants, the question would be quickly settled
or two properties which arve bounded, cach on its own side by

river neither na 1hle il ble, have their respeetive
rights up to the middle of the iter, or as it is said up to the
niddle thread of the water

I'his prineiple is now settled by a fixed and eertain juris
prudence.  But the title of the defendants or at least the title
of their auteurs contains something else And this
else caused the Judge of first instanee to say that there was
strong presumpt that the propert f the defendants
prised the w bed of the river

Here follows a lengthy analysis of the title of the respondent
some of whieh in bounding his immovable by the river Petit-Pr
mport the following addition With all the rights of the ven
dor in the said river By way of interpretation and of ref
enee the Judge conceludes that these words do not impl n ex
ension of the rvight of the owner so as to incorporate into the
mmovable the bed of the river, but a kind of servitude whicl

the appellant does not contest, for the benefit of the respondent s
mills Appreciating the evidenee, he infers from it that the
wteurs of the parties have always, conceurrently with the title

maintained a division enclosure for one half of one side of the

river and for one half of the other side sueh as the appellant
wishes
To traverse this rviver, narrow as it may be, and take from

the appellant what h

has thus enjoyed as well as his auteurs, a
presumption appears to me in the civeuamstances very feeble

Morcover, the presumption

n favour of the appellant appears
to me very much stronger and more conelusive

Every one knows that, for a farmer, a water supply aceces
sible for himself and for eattle, is valuable Without a elear
and positive title, one should not shut out a farmer by enelosure
from aceess to the borders of the water which he has always had

This appe:

s to me inadmissible and constitutes, in my

humble opinion, an attempt of eneroachment upon a neighbour

QUE
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QUE. I am not disposced 1o place mueh legal value on the proceedings
K. B of the inspectors; but sanetioning the prineiple recognized by

— the Municipal Code for properties bordering on the middle
LETARTE )
thread of the water, I would declare, as the action asks, that the

o
l'vraeoN . .
river is the natural boundary between the lands of the parties,

Pelietien, . and that they should continue to maintain an enclosure as the
law directs in sueh case. 1 would reverse the judgment pro
tanto, and would say that if the respondents do not construet
their part of the enclosure, the appellant is anthorized to do so
at their expense. The eost will be against the respondents in
the two Courts

This is the unanimons opinion of the Court

Judgment reversed

ALTA i
GIE v. BELL & McPHEE

8.0 Uberta Supreme Court, Appellate Division, Harvey, €., Seott, Stuart
and Beck, JJ. Deeomber 21, 1915

1. ConTRACTS (§ 1V B3—385)—8Surrny oF 11Es—EXCUSE FOR NON-PER

FORMANCE—HINDRANCE  BY OTHER PARTY— ORDERS  FOR  FURTHER
QUANTITIEN

It is no defence that a party was unable to complete a contract fo

ply of ties by reason of having been required by the other party

the su
to th ntract to | d with the manufacture of lumber, not pro
viawl by the agreement, where the contraet provided for the de

livery, in addition to the stipulated quantity of lamber, any such
further quantity as may be ordered

2. ContRACTS (§ IV B2—330) —Strrey oF 11ESs—EXCUSE FOR  NON-PER
FORMANCE-—FAILURE 10O PLEAD,

Where the issue is not raised on the pleadings, it cannot be set up
that an agreement for the supply of ties was subject to a verbal condi
tion to supply the whole gquantity of ties in ecase there was not
suflicient snow during the winter enabling the doing so, and that the
stipulated supply was prevented by a laek of snow during a portion
of the winter

3, DaMacESs (§ 1T A 797 ) —BREACH OF CONTRACT TO SUPPLY TIES —PEN
ALTY—LIQUIDATED DAMAGES
A provision in a contract, which gives a party thereto the right to
vetain 10 per cent, of the contract price of the ties supplied, by ¥
of non-completion of the contract to supply them, is not to be tr
in the nature of a penalty, but as sceurity for any aamages sustain
n of the non-performanes the contract

able by re

-appeal by the plain-

Statement Areean by the defendants, and a erc
tiffs from the judgment of Ives, J.. in favour of the plaintiffs
for $640 with costs of suit

. . McCaul, for appellants.
C. A, Grant, for respondents.
The judgment of the Court was delivered by
feott, J Scorr, J.:—On January 17, 1913, one Gottlich Giese entered
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into a contract with the defendants whereby he agreed to cut
and manufaeture for them a quantity of lumber of eertain speci
fied dimensions at $5.25 per thousand. Giese assigned his in
terest in this contraet to the plaintiffs who elaimed they eut
thereunder 520,380 feet, and that the defendants have paic
them for only 500,000 feet, leaving a balance of $106.70 still
due them. The trial Judge disallowed this elaim, holding that
the parties agreed that the eut should be taken to be the latter
quantity I'he plaintiffs eross-appealed from this finding, but
upon the hearing their counsel abandoned the eross-appeal as
to that item

On November 20, 1913, the plaintiffs and the defendants en
tered into an agreement in writing whereby, after reciting that
the defendants had on November 11, 1913, entered into a e
tract with the C.N.R. Co., respecting the eutting and delivering
of ties, which contract was known to the plaintiffs who wer
lesirous of obtaining a sub-contract I'hey agreed to cut o
sections 1, 2, 11 and 12 in township 23, vange 15, west of the
fifth meridian, and delivered upon the railway right of way
10,000 ties of certain specified dimensions and quality, the whole
to be delivered before or during Mareh, 1914, The agreement
provided that of the moneys payable by the defendants for
ties delivered, 10 per eent. should be retained by them until
the contract was completed, and all ties agreed to be delivered
should be delivered and aceepted by the inspector of the railway
company, and that no moneys should be payable by the defen
dants until the moneys were received by them from the railway
company

By the last-mentioned agreement the plaintiffs also agreed to
manufacture for the defendants upon said lands 200,000 feet

of merchantable, sound lumber or such further quantity as

should be ordered by them from time to time at the rate of $12
per thousand, with an additional 35¢. per thousand for such
portion thereof as should be sorted and piled by the plaintiffs
for loading on ears

The plaintiffs manufactured only 25,039 ties under this
agreement, the amount payable by the defendants therefor be

ing settled hy the parties at $6.573.66. Theyv also manufactured
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3,000 feet of lumber, the contract price for which would

amount to $3 . They also sorted and piled 200,981 feet
of lumber, for which they beecame entitled to $70.62

I'here does not appear to be any dispute between the parties

is 1o the quantity of ties and lumber manufactured by the
plaintiffs under this agreement or as to the quantity of lumber
sorted and piled by then I'he plaintiffs now elaim payment of
these three sums, amounting in all to $9,568.86, less $8,696.33

to have been paid on account, leaving a bal

I'he defendants elaim to be entitled to deduet from the con
tract price of the lumber manufactured by the plaintifi's the
sim of $52848, on the ground that same was not manufactured

rdane th the terms of the contraet and was of inferior
qualit nd that this deduction was agreed upon between the

rties I'he Iso elaim to be entitled under the agreement to

etain $640.70, being substantially ten per eent. of the sum

igreed upon as the price of the ties delivered by the plaintiffs
I'hese two sums so nearl pproach the amount now elaimed by
he | ntif | thev he tre s the only question

pute between the parties

In April and May, 1915, the defendant shipped to  the
\Iberta Lumber Co. at Edmonton 547,742 feet of the lumber
cut by the plaintiffs under the two agreements referred to. This
delivery was made under a contract to sell same to that eom
pany The company refused to aceept a portion of the lumber

it the price agreed upon, on the ground that it was of inferior

quality and improperly manufactured. Defendant MePhee and
Dan, Giese, one the plaintiffs, then went down and inspected
the lumber in the companv's vard and thev then returned to
defendant’s office when the following memorandum was drawn
up and signed by the parties

May 15, 1914

b owill be payment in full for lumber and tie cuts

In payment of #677

furing the yvear 1913 up to Ma 15th, 1914 I'o amount held of ten per
cent.. amounting to 64017, on aceount of non-fulfilment of the contraet
Sgd Berr, & McePurs

Giese Bros

Dax. Gresy
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sho

wgreement, it is not shewn that they sustained any damage t

by

I'he evidenee shews that the Voo sums  mentioned o this
randum represented the amount which remained payable
¢ plamntifts after dedueting the $52848 which the defen
ts claimed to be entitled to, and the « cnee also shews that
FOT7.00 was afterwards paid by the defenda

I'he trial Judge has found that the lumber in both contracts

led for by the defendant I'here is abundant evidene
from tl not d upy the finding nd suel
the ¢ this Cou id t disturb it
I'he plaintifis allege that their failure to suppl 1he 1
| of 20,000 ties I | ) then rreement was due
I 1 t 1 | |
I epted b he o | |
( eted 1 t N 1 { t tl led N
red tl la fi's 1 1l ¢ of sucl N
1 (R1 | Tamb 1l to | | 1 ( 1 n !
od | agreement i ) I'ha ( ) ul t he
| id n luee 50,000 N
| 1] hese allegat hat of o
ell ho s emploved he lah | epel
caler. e states that he eruised the lands for t 1 «
N the quant nd qualit f the Tambe 1
nt that ( he plan 8« ( | tu
ther mained upon the lands timber sufficient to manufac

¢ a further quantity of at least 15,000 ties, and, in my view
s not clearly established that there was not thereon sufficient
to enable the plaintiffs to manufaeture the full quantit
h they agreed to sapply

I'he agreement provided that the ties should be o

two speci

dimensions, but did not specify how many of each dimension

tld be manufactured. Even if the plaintiffs were directed to

se. manufacturing ties a certain dimension speeified in the
here

or that by reason of such direetion they were unable to fin

ish the required quantity

The elaim of the plaintiffs that they were unable to complete
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e contract for ties by reason of

the defendants having required

them to proceed with the manufaet

re of lumber, and to manu

tacture lumber not provided for by the agreement is, in my view

untenable.  Under the agreement the plaintiffs were bound t«

tfacture at least 200,000 feet of timber, and sueh further

antity as the defendants should order. If there was sufficient

from which the quantity ordered and sup

plied, as well as the 50,000 ties, could be manufactured, and the

ontrary has not been satisfactorily shewn, the plaintiffs were

bound to manufacture the quantity ordered in addition to the

( If m he lumber ordered was not such as was contem
plated by the agreement the plaintiff's we ot bound to suppl
t 1 if its nuf Id result in their being unable

ut the required quantity of ties they hould have refused t
il “l'll O li!“

Evidence was addueed by the plaintiffs to shew that the
rreement of Novemb 0. 1913 is subjeet to a condition
erl 1zreed upon at the time the agreement was entered into
hat the plaintiff's were not to be bound to supply the whole of

tl 0,000 ties in ease there was not suflicient snow during the

nter of 1913 and 1914 to enable them to do so and that the

1 portion of that winter prevented their
st 1 ! quantity tl that supplied by them
I'he trial Judge has found that the reason the plaintiffs did not
supply tl equired quantit s e i8¢ the snow did not e

n long « 1gh f the to do

\lthough no objeetion was taken by the defendants’ counsel
to the dmission of evidence touching upon this question I am
nevertheless of opinion that as plaintiffs have not, by their plead

nes, raised it by way of answer to the defendants’ elaim that

they were entitled to the speeified quantity of ties, the plain
tiffs are not now entitled to raise it. It does not appear that
any notice was given by the plaintiff's of their intention to raise
it by way of answer to the defendants’ elaim, and it may reason
ably be presumed that they were not prepared to give evidenee
upon it at the trial

There remains the question of the right of the defendants

to retain 10 per cent. of the contraet price of the ties supplied
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CXCOSS he 1 ot there 1s tl further
rtant faet that by .the memo f May 15, 1914
nt expres greed that the defendants should be «
1 o retain the amount by reason of the non-fulfilment of
contraet
I would allow the defendants’ appeal with costs and direct
t judgment be entered for the defendants in the Court below
th costs. 1 would dismiss the plaintiffs’ eross-appeal with
COStS Appeal allowed
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QUE QUEBEC AND LAKE ST. JOHN R. CO. v. FORGUES,

Quebee Court of King's Bench, Appeal Side, Sir Horace Archambeault, ']
Trenholme, Lavergne, Carvoll and Pelletier, JJ. November 13, 1915

L LAMITATION OF AcTiONS (§ 1V ( 166) —AcTioN UNDER WORKMEN'S (‘oM
PENSATION ACT-——INTERRUPTION OF PRESCRIPTION PAYMENT
DIFFERENT STATUTORY INDEMNITIES

The indemnities provided by the Workmen's Compensation Aet
(Que.), whether for temporary incapacity or for permanent partial
incapacity, are subject to one and the same action, ana are governed
by the sume preseription, and payments by an employer to an injured
workman operate as an acknowledgment of debt under the Act, thereby
interrupting the preseription, regardless as to which of the indemni

ties the payments were intendea to apply

Statoment Arrean from judgment of Dorion, J., Superior Court, in an
action under the Workmen's Compensation Aet, which is
affirmed.

Taschereau « Koy, for appellant
(falipeault & NSt. Laurent, for respondent

LAVERGNE, ) The plaintiff, respondent, claims from the

appellant an annuity or life rent of $382 under the Workmen's
Compensation Aet for partial and permanent incapacity caused
to him by an aceident which happened on July 2, 1913, during
the progress of his work in the defendant’s employ in the work
ing of its railway. The respondent alleges acknowledgment of
this elaim by the appellant, and interruption of the preserip
tion.  The defendant pleaded preseription, inexceusable and
wilful fault of the respondent, and denies the interruption of

the pres

ription

On July 2, 1913, the respondent, then in the employ of
the appellant and working in the operation of railway trains,
was the vietim of an aceident by which he suffered the amputa
tion of the rvight leg, 4 or 5 inches below the knee, on July 22,
1913

The appellant paid the expenses of the hospital and of the
docetors for the respondent and immediately had knowledge
of the permanence of the incapacity of the respondent to work
The appellant also paid to the respondent for 13 months an
indemnity or compensation based upon the remuneration which
had been given to him for the 12 months preceding the accident

The evidence establishes that the annual wages of the re
spondent were $849.73, being the effective remuneration which
had been allowed him during the 12 months prior to the acei

26 D.L
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dent.  The respondent, by the terms of the above-mentioned
\et concerning aceidents to workmen, would be entitled to a
life annuity of $248.41.

The faets of this case ure not really contested. The only
question in litigation is that of preseription.  The aceident
happened in the beginning of July, 1913, and the action was
brought only on September 21, 1914, The appellant invokes the
preseription of a year. In faet the action was brought a little
more than a vear and two months after the aceident

The respondent answers that there was interruption of the
preseription by the acknowledgment by the appellant of the
respondent s right,  This acknowledgment consists of the twelve
payments made by the appellant every month, beginning
from the date of the amputation of the vespondent’s leg.  The
appellant, believing itself to interpret the law as it exists, paid
each month to the respondent, for twelve months, $29.88, for
which sums it received receipts in the form printed on the re
cord, receipts which leave no doubt as to the nature of these
payments and their objeet. It appears from these receipts as
well as from the evidenee that the appellant considered the in
capacity of the respondent to be absolute and permanent

In his action, the respondent mentions the indemnity re
ceived as being a temporary indemnity, but he amended his de
claration by replacing the words *“temporary indemnity’" by
the words “'representing the indemmity,” and I am strongly of
opinion that if the appellant had recognized the obligation to
pay a temporary indemnity for 12 months and up to about a
month before the institution of the aetion, it would have waived
the preseription against a demand for permanent indemnity

The appellant c¢laims that the acknowledgment of temporary
indemnity is not the acknowledgment of a permanent indemnity,
but in faet it always treated the infirmity resulting from the
accident suffered by the respondent as a permanent incapaecity
and paid it in consequence; and it has itself given to him more
than the judgment awards to the respondent for a permanent
indemnity under the form of a life annuity and lower than the
annuity that the appellant paid before the action

I believe that there is no reason for prolonging the diseus
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sion of this case, and introducing subtle distinetions, The ae-
tion brought less than two months after the interruption of
the payments of the annuity by the appellant to the respondent
is certainly not preservibed, and the payments in question had
interrupted the preseription.

As the Judge of first instance says, the appellant had seen
the amputation of the respondent’s leg and paid the expenses
of it. It acknowledged the permaneney of the respondent’s
incapacity. It has, knowing this, paid to the respondent for 13
months an indemnity based, not upon the daily wages received
by the respondent at the time of the aceident, as should b
done in the ease of a temporary indemnity, but upon the annual
wages caienlated from the effective amount allowed to the re
pondent in the year which preceded the aceident, as the annuity
granted for permanent ineapacity should be caleulated

The aid given by the Workmen’s Compensation Aet is cumu
lative, according to the interpretation given by the jurisprud
ence, and does not appear to have been contested

The vietim should exereise, at the same time, his right of
indemnity for temporary ineapacity and to indemnity for per-
manent partial ineapacity, and exhaust at once his remedies.
There is only one and the same preseription for the single re-
medy, and the single action of the workman

The acknowledgment of the right of the respondent by the
payment of the indemnity up to July 31, 1914, is then an in-
terruption of the preseription which covers all the remedies of
the respondent without distinguishing if it is the case of tem-
porary indemnity or of annuity

For these reasons I believe the judgment of the Court of
first instanee to be well founded, and the appeal should be dis
missed with costs against the appellant.

('arrorr, J.:—The real litigation is based upon defence of

preseription.  The appellant acknowledges that it paid certain
sums for 13 months, but the indemnity paid was only for tem-
porary ineapacity, and this payment it says does not constitute
interruption of preseription of the life rent due for partial
and permanent incapacity or for absolute and permanent in

capacity.
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I'he Freneh law of 1898 contaius, as to preseription, a text
similar to ours, This Aet was modified in 1902, and the modifi
cation provides that the preseription will only run from the
lay when the cnguete s elosed by the justice of the peace or
from the day of the cessation of the payment of the temporary
ndemnity

Under the rule of the Aet of 1898, it has been mueh dis

sed i Franee whether or not the payment of temporary in
nnity interrupts the preserviption as to the life rent.  The

nmentators arve cqually divided in opinion, but the majority

udgment deelaves that the preseription was not interrupted. The
cison given is that the remedy for temporary ineapaeity and
that for permanent ineapacity are distinet, and do not come
from the same souree,  Our law as to aeeidents to workmen is

different : it perits the eumulation of the two remedies by on
i the same action
It s to be noted that Sachet, the best commentator of the
W in Franee, tells us that there is interruption of preseription
vhen the head of the industry has deelarved that he recognized
hat the aceident, of whieh the workman was a vietim, was ocea
1

stoned in the course of his work, this declaration implying the

chknowledgment of the debt in prineipl It is useless to ob

that the emplover might have considered that the aecei
dent involved only temporary ineapacity, and that from that
time there was not, on his part, acknowledgment of a debt for
life rent

When the cmployer is informed of o permanent incapacity

i pays without reserve, he admits the debt in prineiple. The
wknowledgment of the debt may consist in an aet which im

plies on the part of the employer the acknowledgment of the
obli

ation to indemnify the workman (2 Sachet, No. 1305

In this ease the acknowledgment,

my opinion, could not
be more elearly expressed. It relates to the debt of a life rent
In faet, the accountant of the company, although the brakeman
vas paid by the hour. has caleulated his wages by the yvear for
permanent incapacity and not by the day for temporary in
capacity

Thus having paid for 12 months after being informed of
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the permanent incapacity—for this incapacity was noticed from
July 22, 1913, the date of the amputation of the vietim’s leg—
the appellant cannot legally invoke preseription which has been
interrupted.

Whether one may consider or look at the payment as a pay
ment for temporary incapacity or as a payment for permanent
incapacity, the prescription, for the reasons that I have men-
tioned, has been interrupted. Appeal dismissed

REX v. NIMCHONOK

Wanitoba Court of Appeal, Howell, CJ M., and Richards, Perdue, Cameron
and Haggart, JJ.A November 29, 1915

I, Tuerr (§1—1)—MAILABLE MATTER—UR, Cobr sEcs, 399, 400
Criminal Code see. 400 originated with the Post Oftice Aet while
v Aet, and in reeon
of these two seetions which in their ordinary meaning
fence, the
words “hereby declared to be an indictable offence” contained in e
400, must be limited at least to stolen property as to which the offenee
has been declared to be theft by some specific reference in the Code
apart from the general declaration of see, 399, if indeed it may no
be further limited to such chattels, parcels or other things, the stea
ing whereof was specially punishable under the Post Office Act
[Note the langu
where the subject-matter is dealt with in another statute, and com
pare sees, 364, 365 and 366 taken from the Post Oflice Act.|

309, originated in the Laree

the preceding se
ciling the langua
might seem to apply ditfferent punishments for the same

of Code see. 6 as to the meaning of expressions

C'rROWN case reserved by Prendergast, J

E. R. Levinson, for accused.

John Allen, Deputy Attorney-General, for Crown.

The judgment of the Court was delivered by

RicHARDS, J. A, :—Sections 399 and 400 of the Criminal Code
are as follows:

399, Every one is guilty of an indietable offence and liable
to fourteen years' imprisonment, who receives or retains in his
possession anything obtained by any offence punishable on in
dietment, or by any acts wheresoever committed, which, if com
mitted in Canada would have eonstituted an offence punishable
upon indietment, knowing such thing to have been so obtained.”

““400. Every one is guilty of an indictable offence and liable

to five years’ imprisonment who receives or retains in his pos

ssion, any post letter or post letter bag, or any chattel, money

8e

or valuable seeurity, paceel or other thing, the stealing whereof
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18 hereby deelared to be an indictable offence, knowing the same
to have been stolen.”’

It will be seen that seetion 399 is quite wide enough to cover
this case and also that seetion 400 might, if it were not for seetion
399, be so interpreted as to be wide enough, and it is argued for
the defence that we should aceept 400 as governing the ease, be
cause of the rule that matters reasonably in doubt are to be as
sumed in the favour of the aceused

The effeet, however, of the two sections, as enacted together,
15 to leave it somewhat doubtful which should apply. Looking
at them as they are, without going into their history, it will be
noticed that 399 uses broader language than 400,  In constru
ing 400 we have, in order to bring the present ease within it, to
find a deseription covering the goods here stolen in the words
““or other thing, the stealing whereof is hereby deelared to be
an indietable offence.™

With a section of this kind, following such a broad one as
199, 1 should be inclined to construe these words as limited to
artieles specifically named in elauses of the Code whieh make the
stealing of them an indictable offence. It is only in this way
apparently, that the two seetions can be given separate meanings

The result would be that seetion 399 would govern in ordin
ary cases, where the stealing of the particular article in ques
tion has not been specifically made theft by some special seetion
of the Aet, other than the general one as to theft: but that
where the legislature has thought proper, by statute, to specifie
ally name certain things and provide that the stealing of them
is an indietable offence, in such ecases 399 would not apply to
the receiving of such things but 400 would

There is an ambiguity. at first sight., as to which seetion
should be held to apply, beeause each, on its face, is eapable of
heing so read as to apply. That being the position, we are. 1
think, justified in looking back to the history of these sections.

An inquiry into their origin seems to me to strengthen the
view stated above.

Before the Criminal Code of 1892, what was apparvently the
forerunner of 399 was seetion 82 of the Lareeny Aet, ch. 164, of

the Revised Statutes of (‘anada, 1886, while the forerunner of

39
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»
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MAN 100 way seetion 84 of the then Post Office Aet, ¢h. 35 of the last
¢ A amed Revised Statutes, It read as follows: '
Rex 84, Kveryone who reeeives any post letter or post letter

bag or any chattel, money or valuable security, pareel or other
N IMCIONOK

thing, the stealing, taking, scercting or embezzling whereof is
SRS SRy reby declared to be felony, knowing the same to have been
feloniously stolen, taken, seereted or embezzled is guilty of
felony and liable to imprisonment for any term not less than five
Vvoears
While those seetions were still in separate Aets there could
he no doubt that section 82 of the Lareeny Aet was the only one Wi
of them applicable to such a case as the present
Then, eomsidering the present Code's definition of theft, and S

considering that the distinetion between felony and misdemean

our is now abolished, and omitting consideration of the penalt

which has heen ehanged from not less than five vears to not more
1 3

than five vears, it will be seen that the above seetion 84 has !

practieally heen acted, as seetion 400, in the present Code Ih

Whoever draftc  the Criminal Cod

overlooked the faet that the word ““hereby’ in the Post Offie

1892, appears to have i

\et necessarily confined the offences referred to, to those e .
elared to be sueh hy the Post Office Aet, while its use in sueh a
Code as that of 1892 which had a wide seope like that of the pre i
sent Code, might have a mueh broader effeet ‘
I think the proper conelusion to deaw from the use of seetion N‘
100, following 399, is that we should confine its effeet, at least, 1
offences which the Code specifically makes such, after deserihing ‘\‘ I
the artiele, the theft of which is an indietable offence. Whether
it should be further limited to merely the offences which wer e
made erimes of theft by seetions of the former Post Office Act o
whieh have been now taken from the Post Office Aet and incor i
porated in the present Code, such as seetions 364, 365 and 366, S
need not be now considered oy
| I would answer in the affirmative the question asked by the j:: .
learned trial Judge in his reserved case I«
Answer accordingly. the
as ¢
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Re TRADERS TRUST AND KORY
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ven n the rej ntations that f be i
la Curitic | were i | u 1 isel
P t it ot ' f
nder all the directors personally lia unts thu
1 wl such liability may | f 1 !
" i " 123 the W ngup Aet |
1S 1906, for the benefit of 1 fravded |

ArericaTion for misfeasanee summons under see. 125 of the
Winding-up Aet, ch, 144, RS 1906

Nir Charles H. Tupper, K. ind Afred Bull, dv.. for appli
imnts

. E. Wilson, and Ceeil Killam, tor defendants

Monrrisoxn, . I'he Traders Trust Co. Lad Vils  1neol

porated on Mayv 16, 1912, with its registered office in Vancouver

3. I'he nominal capital of the company was put as $250,000
I'he objeets for which it was incorporated were to earry on the
msiness of trastees, administrators, brokers, financier insuy

imee agents, estate agents, ete, On July 24, 1914, it went into

oluntary liquidation, and in November following a petition
to wind up the compan is filed, alleging msolveney and de
it in payment of its debts, and a liguidator was accordingly
nted as prayed for. During the period material to the

ssiies involved in this application  the coneern was i
te financially.  The volume of business bheing done was very
stall, very Timited in seope, and casy to comprehend and to
follow.  Tusolveney was readily foreseen if, indeed, it in reality

didd not exist at the time the aets complained of were done,
wets tending to prejudice the company, and which in faet did
prejudice it, one of which aets ereated at least a eveditor whom
it was quite impossible to repay, establishing a fidueiary relation
to that ereditor, whose interest by their corporate undertaking
they were as firmly bound to safeguard as they were to further
the interests and objeets for which the company was created
In short, the affairs of this company could not, at that time, bea
the most superfieial investigation by one desiving to resort to it

as a medium through which to invest.
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The true position seems to have been this: The payment of
dividends was out of the question. They had no money except
as they might on the one hand borrow on tt - individual eredit

or on the other hand such sums as they could by personal
solicitation obtain from unsuspecting, unthinking persons for
investment. Such moneys so aceumulated, owing to the neces
sitousness of the corporation, were treated as capital—their only
capital available for the requirements which were so pressing.
The hailift was in possession under a distress warrant for rent

The month of September, 1913, seems to have been a erucial
point of time in the unhappy life of the company. On the 10th
of that month there was held a meeting of the directors at which
it was disclosed that $2.500 was immediately required to pro
teet cheques drawn on the Savings Bank accounts of the com
pany, and also to proteet trust funds in their hands, and it was
therefore resolved to borrow $2,625 for one month at 60 per cent.
per annum. The sum of $2.500 was accordingly borrowed from
one W. G, Wasmansdorff, the company giving a promissory note
for that amount, and as additional security certain other per
sonal notes of the directors held by the company, likewise o
mortgage of property in North Vancouver

On or about September 30, 1913, was the time as against
which it was necessary to register with the Registrar of Joint
Stock Companies, according to the terms of the statutory pro

that behalf, this mortgage bearing interest at 60

visions i1
per cent. To forestall that embarrassing event, it beeame neces
sary to pay off Mr. Wasmansdorft——and there was no money in
sight wherewith to do it. Then all hands took, as it were. to the
pumps. At least it is certain that some of the directors ad
mittedly joined actively in an ineffectual searveh for the money
The eampaign was brief, and it terminated by €. B, Pitblado,

one of the directors, telephoning from Bellingham, Washington,

on September 30, that he had seeured $2.500 there and was
bringing it with him to Vaneouver. As to how he seenred this
money 1 shall further on relate.  He arrived in the afternoon
of that day with $2,500 in American eurreney and instrueted
Mr. Gibson, the bookkeeper, to eredit Miss Bertha Kory of Bell-
ingham with that amount. Pursuant to instruetions from Mr.
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Pitblado, Mr. Gibson drew up a certificate of deposit in the words
following :—

No. 58 CERTIFICATE OoF Dreposit

IRADERS TRUST COMPANY LIMITED
Head Office, Vancouver, B.(

that Miss Bertha Kory, of the City of Bellingham
in the State of Washington, US. A, has deposited with the Traders Trust
Co. Ltd., the sum of

T'his is to cer

The company rrves to itself the privi

» of requiring 30 days’ notiece
of the withdrawal of this

It is une
is to remain on deposit until sueh time as a suitable

stood that the above

mount

mortgage can I
obtained

The company o

s to allow interest on this deposit at 12 per cent
per annum computed guarterly, the interest <o acerned to be added to the
faee value of this certificate of deposit

Dated this 30th day of September, AD. 1913

Traders Trust Company Limited Fnosmas DUk, Viee-president

Incorporated 1912 H. S, Gipsox, Asst. Seey

Not good unless countersigned by C. B Proneano

On the counterfoil of this certifieate was the following in
dorsement :

It is understood that the above amount is to remain on deposit until
stieh time as a suitable mortgage can be obtained

The said sum was never deposited in the bank of the eom
pany, notwithstanding it was the duty of the directors unde
the memo, and articles of the company to keep moneys received
under trast or on deposit  earmarked and intaet, but on the
contrary, it was at onee paid over to the solicitors of Mr. Was
mansdorfl, discharging the note referved to. Together with this
amount was paid to the same solicitors a cheque for $125, drawn
on the Traders Trust Co. Ltd., in payment of the interest on the
said note

On October 2, following, Mr. Gibson was instrueted to fo
ward this certificate to Miss Kory in Bellingham, together with
a letter in the words following:

October 2nd, 1912

Dear Madam.—We enclose herewith a certifieate of deposit in your

name for W0, which is to be retained on deposit here until <suel time

1~ we can obtain for yon a suitable mortgs

We will doubtless be sending vou within the nest few dayvs partienlars

f <ome mortgage offer for your approval
The same day there was held a meeting of the direetors when
the transaction above was explained to them. wherenpon the

aetion of the management, so ealled. in paving off the Wasmans
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dorfl note was, on motion of Mr. Elliott, seconded by Mr. Gra-
haw, confirmed. At this meeting were present Messrs, Duké,
Newton, Eilliott, Pitblado, Lewington and Graham. The ex-
penses of Mr, Pitblado to Bellingham were itemized, presented
to the company and paid. The manner in which Mr. Pitblado
obtained the money in question from Miss Kory appeared in
her evidenee, which is not contradieted—>Mer. Pitblado not hav-
ing deemed it necessary or advisable to appear, and he has en-
threly ignored the present proceedings.  Mr. Pitblado went to
Bellingham on or about September 29, together with a Mr. J. B,
Helliwell, who is in no way a party to these proecedings—Mr
delliwell had known Miss Kory.  How Mr. Pitblado and Mr.
Helliwell came together in this matter does not appear, Mr.
Helliwell introdueed My, Pitblado to Miss Kory. He told her
that Mr. Helliwell had informed him that she possessed the sum
of #2500 for which she was secking investment and he straight
way solicited her patronage, assuring her he could invest it for
her inoa first-class mortgage, bearing interest at 12 per eent
per annum, through the Traders Trust Co. of Vanvouve Hi
told her that though the company might not be able to get the
money out at onee they would be able to do so within a very
short time, and that in the meantime and until such mortgage
was seeured, the company would pay her interest at the said
rate.  She questioned him as to the status and stability of his
company. and he at onee disarmed all apprehension and inspired
instant confidence by solemnly assuring her that the eompany
was i very sound one and that indeed, *‘its liabilities were
guaranteed by the Bank of England.”” Relying on this repre
sentation she went to the Bellingham National Bank on Septem-
ber 30, and therefrom she withdrew $2,500 in eurrency and
handed it over to him.  He then gave her the following receipt
vritten on the back of a draft requisition form of the bank:
Bellingham, Sept. 30, 1913
Received from Miss Bertha Kory the sum of twenty- five hundred

dollars to be deposited with the Traders Trust Co. Ltd.  This deposit is

at the rate of 12 per cent, per annum, but it is only to remain on deposit
I | I

until a suitable mortgage is secured for her
Sgd. C. B, Priovano
Mr. Pitblado then departed on the mnoon train passing

throngh Bellingham for Vaneouver, and in her own words she
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has not sinee seen either Mr. Pitblado or her money. It is
in an effort to get back her money she is now invoking see. 123
of ch. 144, RS.C., by means of what, in lawyer’s parlance, is
known as a misfeasanee summons, in which she charges that all
the directors are guilty of misfeasance and breach of trust in
relation to the company in respeet of the faets above stated as
well as in respeet of certain other transactions whereby the
funds of the company were wrongfully paid out to eertain of
the directors for their benefit at different times, shortly before
the winding-up proceedings.  The first of these items is the sum
of $1,068, which it is charged was paid wrongfully out of the
2, 1914, to Mr, (', G, MaclLean

a direetor, or on his behalf, to one Mark Hill, when

funds of the eompany on July

as it s

alleged, Mr. MacLean was indebted to the company in a sub
stantial sum and the company insolvent.  Notices calling

meeting of the sharcholders for July 22, for the purpose of

IHISSINg

resolution to go into liquidation had been sent out
m July 13 by the directors, 1t is also charged that, under these
cireumstances, to have discounted out of the funds of the eom
pany the promissory note of this direetor for $1,500 without
seeurity was wrong and negligent, and that the ecompany and
Miss Kory have suffered loss, and also that the directors wrong
fully hypothecated eertain assets of the eompany on or about
\pril, 1914, to seeure the personal note of My, MacLean, a dirvee
tor. It is also charged that $128 of the company’s funds were
paid to Messrs. Daykin, Findlay & Burnett, solicitors of the com
pany, on July 22, 1914, which sum was due to one E. A, Sisk
It is alleged that this payment was made by the directors, and
that they did wrong in so doing, to reimburse the said solicitors
for an advanee made by them on an exchange of cheques for
$150 with Mr. Sisk, whose cheque was returned by the bank
there not being sufficient funds to meet it.  Whatever view might
he taken of those late transactions, if separated from a con
sideration of the sum obtained from Miss Kory, which matter
forms the gravamen of the present application—it is of the first
importancee to shew the internal position of the eompany and
the methods and deviees, worthy of a better cause, which had to

be resorted to, or at least were resorted to by some of the diree
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B.C tors, and as it is charged with knowledge of all of them, in re- fa
:T speet of what, after all, should be considered very small sums fa
R to an incorporated company soliciting trust funds. Mr. Mae
I:f\mn» Lean was not present at the hearing of the summons, and 1 must ","l:l
'\“\:' make the best I can of his affidavit and his examination on dis- it
Kory covery.  Mr. Daykin very emphatically disclaimed any intention wh
worrson, 5. of wrongdoing. The other directors who appeared also took “:’]'
the position that, either they were ignorant of the true situation tiol
or did not comprehend the meaning of what they did know was of
being done.  Some of them seek to free themselves from blame "
because, at a certain juneture, their functions were thought to i
have been delegated to what was called an **executive committee, ™
But the only trace there is of that committee is somewhat nebu el
lous. Whatever may be the powers of delegation ordinarily and me:
under normal ecireumstances, 1 am certain there eannot be a o
power to delegate the task of circumventing a confiding investor. g
Where a power to delegate exists it must be exercised specifically, are
knowingly and bowd fide, after the directors have determined S
upon a particular bond fide course of action. It is pointedly i
put to me whether the dirvectors did not leave matters in Mr. 5
Pitblado’s hands, for him either alone or through some expedi- ('t
ent, such as an exeeutive eommittee, to get the necessary funds
by **hook or by erook.”” And that at a time when those trans- fro
actions were of sufficient solemnity and importance as to require -
the serious, eonsidered and particular attention of all the diree- Rel
tors. If that be the position, then one must look for some ade
quate excusatory answer witl
The company was desperately endeavouring to keep itself “;q:
alive and from what motive? Surely one was to keep up an arbi
appearance of prosperity, which would induec the publie to and
patronize them as a safe and secure medium for receiving, hold- :t;':
ing and investing trust funds. If that be true of these directors,
then they are guilty of fraud towards any person who is in- whe
duced by that semblance of prosperity to deal with the com- the
pany : Evans v. Coventry, L.J., 25 Ch. 489, Re
Lord Romilly, M.R., in the case of Land Credit Co. of Ire-
land v. Lord Fermoy, 1.R. 8 Eq. 7 at 11, in dealing with t> i
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facts of that case said what seems to me to be apposite to the
facts of this case:

What is their excuse? The excuse of all is about the same. They say
they did not know for what the payment was made. To some it was ex
plained before the meeting, to others after the meeting, but they treat

it as a matter of routine, and relied upon the executive committee from

which the cheques so drawn proceeded. Two or three of the defendants
who only understood it after the meeting was over said they disapproved
of it much, and that if they had understood it they should not have sanc
tioned the payment, but that it was then too late, and indeed, that one
of the cheques had been already paid, although that fact does not appear
to have been known to them at the time. It appears to me that all thes

defences are

qually futile

And then he proceeds:

If a director could justify himself for sunctioning an improper pay
ment by asserting ignorance of the purposes for which the money was
meant to be applied no director would ever be liable for the most flagrant
abuse of the trust funds confided to his care, as he would always taks
are to be uninformed of the purpose for whieh the money was required

Directors are liable for the misprisions of their co-directors where they
are under the duty of finding out and knowing and preventing such mis

wisions and where, under the evidenee, they are to be vegarded as having

\

nted to sueh misprisions: Vol 10 Cye,, p, 825

If they do not exercise that eare in the cireumstances which
a due regard to the rights of others require, they ave liable: 27
('ve. BOH

Where directors personally and knowingly derive a benefit
from the fraud +f a sub-agent they may be held liable on the
ground that he thereby becomes in a sense their agent: Weir v
Bell, 3 Ex.D. 238.

It is an equitable rale which has always been gnarded and enforesd
with the utmost jealousy that no fiduciary agent shall, under pain of con
sequences thoroughly well known, intentionally place himself in a position
in which his interest may conflict with his duty. The rule is not a mer
arbitrary or technical rule, but it is based upon high grounds of morality
and the Courts of equity have always held any departure from it to be a

very serious wrongdoing: Rigby., L., in Lagunas Nitrate Co. v Lagunas

Syndicate,, [1899] 2 Ch.D. 3902,

Directors’ private interests must yield to their official duty
whenever those interests are conflicting. They cannot take to
themselves advantages not common to all the sharcholders:
Re Camerons, ete., R. Co., Er parte Bennett, 18 Beav. 339,

When dealing with the funds or moneys of the company they

must be under an honest or reasonable belief in a state of facts
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which would justify the payments in question: In re Kingston
rree with the

Cotton Mills Co., [1896] 1 Ch, p. 345. 1 quite ¢
contention of the respondents’ counsel that:—

The amount of care is diflicult to define; but it is plain that directors
are not liable for all mistakes they may make, although if they had taken
more care they might have avoided them

Vational Bank of Wales Lid., Cory’s Case, [1899] 2 Ch.D.
672 Overend Gurney & Co. v, Gibb, LR, 5 H.1. 480; Lagunas
Nitrale Co. v. Lagunas Synd., [1899] 2 Ch.D. 392; Re Brazilian
Rubber Co, [1911] 1 Ch. 425, 1 also agree with them where they
contend that “*business cannot be earrvied on upon prineiples of
distrust.  Men in responsible positions must be trusted by those
above them as well as by those below them until there is reason
to distrust them.  Care and pradence do not involve distrust,
but for a director aeting honestly himself to be held legally
liable for negligenee in trust in the officers under him, not to
conceeal from him what they ought to veport to him, appears to
us to be laying too heavy a burden upon honest business men.”’
But it is not to be lost sight of that cases such as this are always
eases of dewre In Leeds Estates Building & Investment Co, v
Shepherd, 36 Ch. D, 787, the divectors trusted their manager

and were held liable

They did not take the trouble to see that what he did was even appar
ently what he ought to have done I'hey delegated their functions to him
| sty | 1=t Istinctions as 1 i - I care

and diligence, holds directors liable for being ignorant of what they might

! U 1 vt hisines iligen e

the law imposes on them: 10 Cy 2
The rule is as it ought to be, that he who has put his trust
in the wrongdoer and held him out to the world as a person to be
dealt with shall bear the burden of his acts: St Aubyn v. Smart,
LR D Eq. 183 Swift v, Jewsbury & Goddard, 1.R. 9 Q.B. H60
The authorities are numerous in support of those prineiples to
which 1 have referved, dealing with the degree of diligenee and
care to be observed by direetors. But in this matter now before
me the liability alleged rvests upon a higher ground, viz. : it rests
upon the ground of an affirmative breach of trust: Bargate v
Shortridge, 5 H.L. Cas, 297.
Counsel for the respondents relied largely upon the ecases

of Dovey v. Cory, [1901] A.C'. 477, and Préfontaine v. Grenier,
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1907] A.C. 101, But the faets upon which those cases turned
are essentially different from those of the present ease, and
should be readily distinguished.  There is no doubt that Pit
blado perpetrated a pitiably mean fraud on Miss Kory., Noth
ing has been said on his bhehalf, doubtless nothing could have
been said on his behalf exceept, perhaps, that when he relieved
her of her eash he was acting for the benefit of his fellow diree
tors and only for himself qua direetor.  Perhaps it may be in
his favour that, onee having seeured this money, he did not
main as he then was out of the jurisdiection of the Courts
Had he done that and retained the money, 1 could readily agre
with much of the able arguments submitted by counsel for the
respondents.  But he returned. and without losing a moment’s
time he proceeded to misapply the money, surely with the know
ledge of the directors seenring the signaturve of the viee-presi
dent, Mr. Duke, to the certificate of deposit—which he first read
and presumably understood.  Mr. Duke is a man of business
experience and acumen, and 1 have no doubt but his name on
the divectorate was of alluring assistanee to the company. Foi
him it was urged that what he did was merely a matter of
routine, to whieh he gave nothing more than meehanieal thought

meaning thereby that he simply signed what was put before
him.  But the eritical time and the tarn of affaivs in his com
pany must have been present to his mind. Al the disquieting
cirenmstances were fully known to him. He must have known

that Pitblado went to raise the money and the

wirpose for
which that money was needed.  If that were not so, then as a
reasonable, prudent, carveful man of ordinary business under
standing, he should have become suspicious and hesitated.  If
he trusted, under all the civeumstances, of which he should not
have been ignorant. then he must bear the eonsequences. 11 he
signed merely as a matter of form and in complete ignoranee
of the eireumstances surrounding it he must be put in the same
position as if he had made himself master of all the eireum
stances—Joint Stock Dis. Co. v. Brown, LLR. 8 Eq. 381.

As regards Mr. Daykin, his counsel, Mr. White, submitted
that the payment to Wasmansdorff was simply a renewal of

the old loan which took the form it did in order that the e

26 DL,
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pany might benefit by an evasion of the Companies Aect, and
make it possible for Wasmansdorff to extend the time for the
payment of the moneys due him, without registering his secur-
ity—and thus prevent the company being wound up. 1 cannot
follow this reasoning if it is meant as an exeuse or answer to
the elaim herein, At most, this alleged renewal, if it can be so
designated in a business sense, was merely an expedient to
postpone the inevitable.  Then, as to the Mark Hill loan, the
position is difficult to understand on any hypothesis other than
that the bookkeeping of the company was utilized for the pur-
pose of raising a loan of $1,000 from the company for Maclean,
a co-direetor, through Hill, who is a brother-in-law of Mr. Day-
kin, and who was sceured by assets of the company, the com-
pany not being consulted in the matter. The net result, regard
less of the details, and as to how they may be viewed, was that
one direetor, with the aid of another, seeured a personal, exelu
sive benefit at the expense of the company, its shareholders and
ereditors, with nothing to shew for it but the unsecured promis-
sory note of the beneficiary,  And that on the eve of the liqui-
dation of the company—Mr. Maclean was president and man
aging director and with Mr. Pitblado, might be characterized axs
a dominating factor in the affairs of the company. It seems to
me a matter of comment that he should be absent at such a
eritical juncture as September, 1913, He admittedly realized
the seope of his duties and kept in toueh with all that was going
o, He was made aware of what happened in his absence.  As
to Mr. Graham, were it not that he derived a personal benefit
by the vetivement of his note, which Wasmansdorff held, 1 should
have some hesitation in going so far as to hold him wholly liable
notwithstanding that he was present at the meeting of October 2
and was made aware, if he paid any attention, as to what was
woing on,  He, too, ecannot have been ignorant of the dire straits
into which the ecompany had come. 1 put Mr. Thomson in the
same eategory, and reluetantly, Wasmansdorff held his note also
which was paid off by the Kory money. As to Mr. Lewington
I should hke to see my way elear to relieve him, but 1 eannot

eseape from the facts which shew that he stood by and did not
until too late, evinee that interest on behalf of Miss Kory and
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the affairs of the company, which, if manifested carlier, by exer

cising his proper funetions as a diveetor, might have effected a

proteetion to them and rvelieved himself of Lability. 1t was
his duty as a director not to have remained quieseent or ae

quiescent, which is mueh the same thing, in what his brother

divectors did " Joinl Stock D, Co. v, Brown, supra. All the

directors  were  participators in the non-investment of  Miss
Kory's money : Ke British Guardians Life Assee. Co., 14 Ch.D
()

I find that all the diveetors eited are liable for repayment of

the sum of ¥

500, and interest, and that it should be paid to
the liquidator for repayment to Miss Kory. That MaclLean and
Daykin arve also liable for the other amounts, $1,000 and $150
respeetively, with interest, which sums should be paid to the
liquidator to form part of the assets of the company

\x to the costs of the direetors whose names have been struck
from the summons, | deeline to comply with their counsel’s re

quest that they be paid by the applicant

Lpplication granted

ATTY.-GEN'L FOR CANADA v. RITCHIE CONTRACTING AND SUPPLY
CO. AND ATT'Y.-GEN'L FOR BRITISH COLUMBIA

N Conrt of Canada, Siv Chavlies Fitzpatvick, Cu., anwd Darie
Dufl, Awglin awd Brodewr, 4.\ bev 2. 1015
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Sk Ciageks Frezearries, O, —The substantial elaim in
this case is for a deelaration that English Bay forms part of the
Harbour of Vancouver, and, as such, is the property of the
Dominion of Canada under the terms of the BN A Aet, 1867
Seetion 108 of this statute provides that
the public works and property of eachi provinee enumerated in the third
schedule to this Act shall be the property of Canada

1 do not think it is necessary for the decision of the present
case to refer to the other publie works and property enumer
ated in this third schedule, although for certain purposes, it
might be desirable to make a comparison with the nature of the
other publie works and property so enumerated and passing to
the Dominion of Canada

The constitution of this country was established by the
B.N.A. Aet, 1867 (Haldane, in Australia Case). 1t is, compara
tively speaking, a short statute, and it is obvious that many
matters with which it deals could only be provided for in gen
eral terms. It is the business of the Courts, when oceasion
arises, to say what interpretation is to be put on any of its pro
visions, so far as these govern the particular case. It is not
the business of the Court to expand or supplement the legis-
lation.

The Judicial Committee of the Privy Council accordingly
in the Fisheries Case, [1898] A.C. 700, declined to give any
general definition of what constituted a ‘‘publie harbour’’ with
in the meaning of the above provisions of the BN.A. Aet. At
pp. T11-712 of the judgment it was said:

Their Lordships think it extremely inconvenient that a determination
should be sought of the abstract question what falls within the deseriptior
“public harbour.” They must decline to attempt an exhaustive definitior
of the term applicable to all cases. To do so would, in their judgment, b

likely to prove misleading and dangerous. It must depend, to some extent
at all events, upon the cirenmstances of each particular harbour, what
forms a part of that harbour. Tt is only possible to deal with definit
issues which have been raised, Tt appears to have been thought by the
Supreme Court in the case of Holman v, Green, 6 Can, 8.C.R, 707, that it
more than the public works connected with the harbour passed under that
word, and if it included any part of the bed of the sea, it followed that
the foreshore between the high and low water-mark, being also Crown pr
perty, likewise passed to the Dominion.

Their Lordships are of opinion that it does not follow that, becaus
the foreshore on the margin of a harbour is Crown property, it necessarils
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forms part of the harbou 1L may or may not weording Lo cireum

stances. M, for example, it had actually been used for harbour purposes

such as anchoring ships or landing goods, it would no doubt, form part

of the harbour; but there are other cases in which, in their Lordships’
spinion, it would be equally clear that it did not form part of it

A large body of evidence has been taken, and, at the argu
nent before this Court, a wealth of rescarch was offered us in
the form of dietionary definitions, deseriptions of the principal
harbours of the world, and other interesting information

Into any of these considerations it

Nounneeessary for nmu
to enter, holding

as 1 must do, that English Bay is in no
sense of the word a harbour: it is, in my opinion, wanting in
every distinetive mark that would render it possible to deseribe
t as such. 1t is, indeed, admitted that, except as a possible
harbour in the future, it can now only be considered as an
outer harbour or part of the harbour of Vancouver

It matters nothing, 1 think, that some one, in the year 1855
nay have deseribed this then seareely explored part of the
coast as suitable for a harbour, or that the Dominion govern
nent should have proelaimed it as being a harbour or part of a
harbour.  What we have to do is to deeide whether at the pre
sent time it is a harbour within the meaning of the BN AL Aet
so that the property in it is vested in the Dominion government
\s | have said, | cannot find anything present, either of usage
works or requirements which would render

t possible to e
seribe this open bay as fulfilling any of the conditions essential
to bring it within any definition or deseription of a harbom

I do not desire to express any opinion on the questions which
have been diseussed during the hearving as to whether a harbow
nust neeessarily have been sueh at the date of the Union, o
whether it is sufficient that it was then a potential harbour; o
whether, though the property remained in the provinee at the
Union, it could, by subsequent events be divested and heeome
the property of the Dominion. None of these questions, in my
opinion, need to be answered for the decision of the present
CAse

There is one point ealling for consideration.  The statement
of elaim was by leave amended to inelude the elaim put forward

in par. 11, to the effeet that whether English Bay be or be not
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a ' publie harbour,”” the defendants had no right to interfere
with the bed of the foreshore thereof, the same being navigable
waters of the sea

This point, though pleaded was not relied on at the hearing
in the Courts below, and does not appear to have been referved
to in the argument ; no attempt to deal with it is made in the
appellant’s factum.  The praetice of raising a substantial elaim
for the first time at the hearing of an appeal before this Court
is most objeetionable and should be discouraged in every pos
sible way. The inconvenience of such a course and its unfair
ness to the opposite side are obvious.  This view has been
strongly upheld by the Judicial Committee of the Privy Coun
¢il in the recent case of City of Vancouver v. Vancouver Lum
her Co., (1911 ALCTHL at 720,

This claim is, of course, advanced under see. 91 of the B.N.A
Act 1867, which gives to the Parliament of Canada exelusive
legislative authority over (amongst other matters therein enum
erated) 10, Navigation and Shipping.”” It is to be observed
that it is simply legislative authority over the subjeet which is
given to parliament, and we have not been referred to any legis
lation by parliament under which the elaim in question could

ne supported ; it follows, of course, that no contravention ean

he alleged of any legislative provisions made by parliament.

As presented by counsel in argument at the bar of this

Court, the elaim is an abstract one, sinee there are no faets

established o which it ean be based. 1t is not shewn that
there is any navigation to be interfered with or that, if thew
were, it would be interfered with by any aetion of the respon
dents.  The econtrary woeuld indeed appear to be the ecas
Neither is it shewn that the removal of sand as taken by the
defendant company ecould cause any injury to the coast: the
contrary would again appear to be the case. The practiee of
the removal of such natural products of the shore as sand

shells and scaweed spoken of in Coutson & Forbes, in the extrac

quoted in the appellant’s factum, is a common one, and as

therein stated the right belongs to the Crown or its grantees
if, however, the shore is the property of the Crown in right of
the provinee, this does not assist the elaim of the Dominio
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Government.  Even if English Bay were a harbour, the fore
shore might be the property of the provinee, and it has not
been shewn that it is the property of the Dominion. The pro
vinee might have the right to take sand from the foreshore even
if English Bay were a harbour, and, a fortiori, if it were merely
a part of the coast of the provinee

The appeal should be dismissed with costs

Davies, J.:—The substantial questions to be determined on
this appeal are, first, whether English Bay or harbour lying
outside the entrance to the harbour of Vancouver was a ** publie
harbour’ within the meaning of the term as used in the third
schedule of the B.N A, Aet, 1867, and beeame, under see. 108 of
that Aet, “‘the property of Canada'—and, secondly, whether
if it was not such a ** publie harbour™ the Dominion Government
had the right to rvestrain parties from removing gravel from a
bar or bank running out from the coast into the bay and alleged
to be necessary for the proteetion of shipping resorting to and
anchoring in that bay as a harbour of refuge from storms

As to the first question whether English Bay was, at the
time British Columbia entered into the Union with Canada. in
I8T1, a *“*public harbour’ within the meaning of the B.N.A
\et, 1 feel 1T need not say more than that 1 fully conear with
the Courts below and with my ecolleagues in answering that
question in the negative

Mr. Neweombe, however. contended that even it English Bay
was not, in 1871, when British Columbia beeame part of Can
ada, a publie harbour, 1t was at least a potential one, and has
sinee then become a publie harbour by reason of the use made
of it by shipping and for shipping and harbour purposes, and

by the proelamation of 1912 proclaiming

tas a port and de
fining its limits

I am quite unable to aceede to this contention. 1 do not
think the 108th seetion, enacting that

the publie works and property of each provines

enumerated in the 3rd
schedule to this Act shall be the pr

rty of Canada

was ever intended to eover more or e¢an fairly be construed as
covering more than publiec works and property existing at the

time the Union took place. That seetion passed the property in
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these enumerated works from the provinees to Canada. It was a
then present transfer of existing public works and property and
had no relation to potential works or possibilities, such as har-
hours, which, in the future, settlement by population and ex-
penditure of money might ereate. k

If, subsequently to Confederation, from any cause potential
harbours became de facto harbours, and it beecame necessary for
the Dominion to acquire the rights or property on their fore-
shores, either vested in the Crown in right of the provinee or in
private individuals, there were obvious methods by which the
Dominion eould acquire such property or rights,

Then, as to the right claimed on the part of the Dominion,
it English Bay was a harbour of refuge for shipping only, and
not a **publie harbour’” within the meaning of the Aet, to re
strain any one from removing gravel from a bar or bank form
ing, as contended, one of the protecting arms of the alleged har
hour of refuge for shipping and so destroying or impairing the

p