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DOMINION LAW REPORTS
DRUMM v. FOWLER ALTA

\lberta Supreme Court, Scott, ./. December lti. 1015. -----
1. Homestead (§111—20)—Abandonment in favolb of company Kuan ( "

TO BECOYEB HACK UPON lUSKOl.l TION—AUBKEMFM FOB BEGUNVEY-
ange—Amendment to establish.

Om* cannot succeed in an action for the recovery of homestead lands, 
which he abandoned in favour of a company to enable it to erect a 
smelting plant, after the latter had ceased to operate and later went 
into liquidation, in the absence of an agreement for the reconveyance 
of the land upon such event ; if. however, such agreement can be 
gathered from the subsequent dealings by the parties, the court will 
direct an amendment of the pleadings for the purpose of establishing it.

Appeal by the plaintiff from the judgment of Walsh, .1., dis- statement 
missing the action.

IV. F. IV. Lent, for appellant.
A. L. Smith, for respondents other than J. If. Farmer.
7. IV. McDonald, for respondent, J. II. Farmer.
Scott, J. :—In 1900 the defendant company erected a zinc s.<.u. j. 

smelter upon lands adjoining a quarter section which the plain­
tiff had entered for as a homestead under tin Dominion Lands 
Act. For the purpose of carrying off the noxious fumes from 
the smelter, the company constructed a conduit pipe leading 
from it to, and up an adjacent hill, and a chimney or stack 
upon the hill. After they were completed, it was found that 
the stack and a portion of the conduit pipe were constructed 
upon the plaintiff’s homestead. It was then verbally agreed 
between the plaintiff and the company’s manager that, in order 
to enable the company to obtain a grant from the Crown for 
the portion upon which the conduit pipe and stack were erected, 
the plaintiff should abandon his homestead right thereto, lie 
accordingly abandoned his right to that portion which contained 
about 8 acres, and the company obtained a grant thereof from 
the Crown, and became the registered owner. In 1906, the com­
pany ceased to operate the smelter, and sometime prior to 
December 12, 1910, the company went into liquidation, the de­
fendant Fowler, who had for some years been its general man­
ager, being appointed liquidator.

1—2(1 O.I.R.
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On May Iff. tin- trustees for the holders of the company *s 
debentures who were mortgagees of 1 lie property upon which 
the smelter was erected, hut not of the K acres, entered into an 
agreement with the defendant Farmer to sell the mortgaged 
property to him. “together with the smelter plant, machinery, 
houses, goods, chattels and effects, the property of the vendors." 
and on the same day Fowler, as liquidator, gave Farmer an 
undertaking in writing to give him the title to the 8 acres in con­
sideration of $1. This agreement and undertaking were after­
ward# carried out, and Farmer became the registered owner of 
the smelter property including the 8 acres.

The plaintiff claims that it was a condition of the agreement 
under which lie abandoned his interest in the 8 acres that, in 
the event of the company reusing to carry on the business of zinc 
smelter, and the business incidental thereto, the 8 acres should 
be re-conveyed to him. and that Fowler, as liquidator, fraudu­
lently conveyed same to Farmer, who has no interest therein, 
gave no consideration therefor, and now holds same, well know­
ing that the plaintiff is entitled thereto, lie seeks, in this action, 
a declaration that this conveyance is null and void, as against 
him. and a decree vesting the property in him.

Notwithstanding the fact that the plaintiff's evidence to the 
i fleet that the agreement was subject to that condition was 
uncontradicted by any other oral testimony, the trial Judge 
held that the plaintiff had failed to satisfy him that the agree­
ment was subject to that condition and he therefore dismissed 
the action at the conclusion of the plaintiff's case, lie based 
his judgment mainly upon the ground that subsequent corres­
pondence between the plaintiff and the company’s manager, 
which I will later refer to. was inconsistent with the existence of 
such a condition.

1 think the trial Judge was right in the conclusion lie reached. 
In addition to the fact that the subsequent correspondence be­
tween the parties is entirely inconsistent with the existence of 
such a condition in the agreement, it appears to me to be ex­
tremely improbable that, in view of the fact that the company 
had expended a large sum of money on the erection of the smelter 
plant, the contingency that it would cease to be operated as
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.such, within a period extending over many years, would have 
occurred to the defendant. Also, the effect of the subsequent 
correspondence was such as to lead to the view that the mind 
of the plaintiff may have been confused as to the time when the 
question of the reconveyance of the property to him was first 
mentioned.

At the time the plaintiff abandoned his homestead right in 
tin- S acres In- was publishing a newspaper in the vicinity of the 
smelter, in which newspaper the company was carrying an 
advertisement. The smelter having ceased operations on .lune 
<>. 1907, wrote the plaintiff', directing him to discontinue the 
advertisement, whereupon he. on .lum- 14. wrote the manager 
as follows:

Kvfvrring to yours of tin* «itli in-t.. directing tin- discontinuance of the 
ml vert isi-nirtit of the Canadian Metal to., it was received with profound 
astonishment, and I am constrained to believe, must have been written 
without a full knowledge of the facts in relation thereto.

You are perfectly well aware that I permitted transfer to you of 7 
acres of my land without consideration to me in a direct monetary way. 
I do not know that you are aware that there was. however, a considéra 
lion. If that hap|M*ns to lie the case, permit me to inform you there was 
a consideration, and that it was that the advertisement of the company 
would Is* continued, not for a few months after you obtained what you 
wanted, but indefinitely. I had Mr. Ith'iidol's verbal promise that it should 
lie so. and I have a letter from your company stating it in writing.

The fact that the advertisement, as it stand*, state* an untruth, of course 
has nothing to do with the case, that can lie changed at any time and as 
often as desired.

1 do not think and am not yet willing to. that you would lie a party 
to any such unfair ami dishonest treatment as to insist on discontinuing 
the advertisement, under the circumstances, and especially in view of the 
fact that, without a thought of holding you up as almost anyone clue 
would have done. I voluntarily made it easy fur your company to get 
what it needed and without costs, whereas, had I «lone, as prohahh 
«-very otheV man of your acquaintance would have done, that 7 acres of 
land would cost you several, if not many, times as much as the running 
"f the advertisement would amount to in a number of years.

Trusting you will se«* the injustice of your order and rewind it.
(Signed) Mark Drumm.

On •lum- 26. Fowler replied ns follows
Further replying to your letter of June 14. in the matter «if transfer 

of some of your land t«i us. we beg to say that we feel that you are unduly 
annoyed at the present condition resulting from our decision to cancel our 
advertisement in your paper.

While we appreciate your good office* in transferring tfie land to us.

ALTA
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tin* conditions which w<; have obtained since our negotiations are radically 
changed. We do not think that it is particularly necessary to avoid pub 
lieity of the fact that we shall probably entirely abandon the Frank plant, 
and when we do so. so far as we are concerned, we should feel it only right 
to transfer the land, which we acquired from you. back to you. We feel 
that you should lie satisfied with the manifestation of such intention, and 
cannot see that you should have any cause of complaint as to our treat 
ment of you.

If it is a fact, as you say, that there was a consideration which wu-s 
to the effect that our advertisement was to lx* continued indefinitely, it 
seems to me that you would have been imposing a very burdensome con 
sidération, and one. which it was very far from our intention to have 
made a condition of the transfer. Such a consideration would lie tanta 
mount to the compulsory operation of our plant. the absurdity of which 
is too evident to require comment.

As to your statement that you voluntarily made it easy for us to get 
what we needed, we lieg to say that we have always appreciated your 
action in the matter, but we hope that you will not believe that the 
present management of this company would have submitted to conditions 
which made the construction and operations of our plant at Frank so 
onerous.

And on June 28. plaintiff wrote the manager an follows :—
Referring to your letter of the 20th inst.. if. as you -ay. it is your in 

tention to abandon the smelter at Frank, that puts quite a different phase 
on the question of the continuance nr discontinuance of the adv. of the 
Canadian Metal Co. in my paper, and if. as you say. you will re-transfer to 
me the land I made it possible for your company to obtain on easy terms, 
the cancellation of your advertisement will lie quite agreeable to me.

I take it that you have, to all intents and purposes, reached a definite 
decision with regard to the Frank plant, and I will therefore lx* very 
grateful if you will arrange for the transfer of the land hack to me ns soon 
as possible for the reason that 1 am taking title to the rest of my land 
from the government very shortly, and if I could have the whole closed up 
at one time it would save me something in expense. I presume you have 
title from the government, and. if so. you will be able to transfer to me 
direct. If it is,agreeable, you may have the transfer made direct and de­
duct the $fi per acre from my dune account, or I will send you a cheque. 
If this is done. I shall raise no further question concerning the agreement 
relative to the advertisement, as I am of the same mind now that I was 
when I made the transfer, viz., that 1 have no wish to do anything adverse 
to the interests of your company.

It may bo, though 1 oxproas no decided opinion upon the 
question, that the effect of this correspondence is to constitute 
an agreement on the part of the manager of the company to 
reeonvey the property to the plaintiff in settlement of his claim, 
that he was entitled to have the advertisement continued for an 
indefinite period. As such an agreement has not been set up
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by the plaintiff, he cannot now avail himself of it, but 1 think 
he should be given an opportunity to do so upon reasonable 
terms.

In ease the plaintiff be given leave to amend his statement 
of claim by setting such an agreement, he should, even if he 
succeeds upon it, pay the costs of the appeal as it was occasioned 
by his default in not setting up that agreement in tlie first 
instance. The same disposition should, in ordinary eases, be 
made of the cost of the trial already had, but it may be that the 
cost of the second trial may be lessened by reason of the evi­
dence given at the first trial, and to that extent, at least, the 
plaintiff should be allowed the costs of the first trial.

1 would dismiss the appeal with costs unless within one 
month the plaintiff amend his statement of claim by setting up 
an agreement to reconvoy disclosed by the correspondence 1 
have referred to. Upon such amendment being made within 
the time limited, the defendants shall be at liberty to amend 
their statement of defence as they may be advised, and should 
they amend, there will be a new trial and the costs of the first 
trial shall be in the discretion of the Judge presiding at the new 
trial. In ease the defendants do not amend their statement of 
defence within 10 days from the amendment of the statement 
of claim in the manner authorized, or within such further period 
as a Judge may allow, tin- plaintiff will be entitled to judgment 
upon the amended statement of claim with costs of the action 
including the costs of the trial already had. The defendants to 
have tin- costs of the appeal in any event on final taxation.

A jypeal (l ism issed.

De YOUNG v. GILES.
Xom Scotia Supreme Court. Craham. C.J.. awl l.onylry. Dry si lair ami 

Harris. ././. December ‘20. 1015.

1. Huai ways (gl A—7)—('ii.-ihsac as in iii.ic nnaiwAY—Dkihcatiox.
'Iho existence of a public- highway is not necessarily confined to a 

place which is a thoroughfare, and a cul ik-sac may properly exist a- 
sucli and may lie established by dedication.

\ltatcman V. Illuck, 18 Q.R. 87(1. followed.]
2. Dkihcatiox (§ 11—23)—Of iikhiway — Acckctam i Wiiat cox

KT1TITKH.
0|ien and unobstructed user of a way by the public for a substantial 

time is evidence from which a jury may infer both dedication and 
acceptance; and where there has been established, for a number of 
years, a travelled track with a fence on one side ami a gutter on the
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N. S. oilier. pit «ting over tin* IuimIm of other*, over which wlatutc laixtui i-
------ |H*rfm inv.1 mitliT in ii n it* i pa I itu|N>rvi«ion ami i* otherwise uatai for
S.C. inuiiifipal purpoM>M. ileilicution ami iicveptunee of a pulilit* highwin

is thereby vstahlislivil.
Ill Y or XU | Key. v. rutted Kimjdtnn Hier. Tel. .'I K. & K. 7«"l. Hppliiai. |

i.ii.kh Al’l'KAL from judgment of Ritchie. K.J., dismissing an action
s,^„t "f "-««pas».

V. ,/. Pat on, K.( for respondent.
•;r»i,ain.<*.j. Graham, ('.el.: The plaintiff alleges that the defendant has 

a right of way across his farm by preseription, of the width of 
ifoout li feet for finit passengers and horses and carts and no 
more. The defendant pleads a public way and also a private 
way. It appears that the defendant was performing the statute 
labour upon the road across this farm, and for that purpose 
was clearing out one of the gutters at the side, and this is thi­
rd leged trespass.

One John Giles formerly owned the place the plaintiff now 
lives on, and his father owned it before him. I suppose he is 
dead. But John Giles says : “The gutter, so far as I know, was 
put there about 50 years ago.” It would be a strong presump­
tion, I think, when a gutter is found at the side of a road, be­
cause a gutter on one side or the other is almost indispensable 
to a road, that it was within the limits of the road. There is 
no fence on that side—it is wood land—but there is one on thi­
nt her. There is another landmark on the other side—the east 
side of the oak tree called on plan 1. “old oak. Now, the de­
fendant has produced a number of witnesses (the plaintiff, be­
sides his surveyor, has called no witnesses), shewing that the 
fence on that side of the road ran dost» to this oak and that the 
plaintiff has moved the present fence much further in towards 
the travelled way. The evidence shews that between the gutter 
on one side and the former fence on the other there unis a dis­
tance of about between 20 and JO ft. The defendant, about 10 
years before the trial, had purchased from one Magnan. Tin 
plaintiff, about 20 years before the trial, had purchased his 
land. This road runs from the undisputed public highway In 
tween Cole harbour and the eastern passage. It passed through 
the land of Knos Why not t oil one side and John Klliott on tin 
other : then through the farm of the plaintiff and next to him
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is the defendant s land where it terminates. The plaintiff says, 
“ Yes, he” (the defendant) “has no other way to get to his pro­
perty.” There is no evidence lending to shew that the width 
ol" this way should be restricted to 6 ft. <1 ins. wide.

When there has been established for a number of years a 
travelled track with a fence on one side and a gutter on the 
other, passing over land of others, 1 think the land is presump­
tively a way whether public or private. I shall deal with that 
question presently: /i'<■</. v. Enitnl liinyiltnn El. Tit. ('o., 3 F. A; 
F. 73. The gutter and other necessary incidents for the repair 
and enjoyment of the travelled track between those objects are 
used with the travelled track, including the gutters on both 
sides, and are acquired.

There is no reason why the road should be restricted to ti ft. 
The extent of the user is the question, and that is for the jury. 
Even if it existed by express grant and no width was expressed, 
yet being for carts, loads of hay must have room to pass con­
veniently. A ti ft. cart could not. on every passage, take exactly 
the same track, ami travelled tracks are generally much wider 
than that. Mere there arc landmarks indicating the width of 
the fence, and the gutter and the user is established.

Then I am disposed to think that there was a dedication of 
this way to the public. It was proved that the plaintiff's pre 
decessor in title had given this road for the use of the public. 
John Miles says:—

So fur us I know nliout lliis mini, thv roml formerly went through the 
livid, «ml my father gave a road there to get the people that live below us 
out. of the Held: helped them to cut it out and levelled cradle hills, and 
gave them a full width of road. I know there was a cart mail that two 
teams could pas* anywhere there on the road: father gave a road wide 
enough for team* to pass anywhere amt everywhere.

lie says Inter, it was given as a “public road.”
Then the question arises whether the dedication was ac­

cepted. There is proof that, for a number of years, the defen­
dant and his predecessor. Magnan, performed the statute labour 
upon it with the permission of the overseers or municipal auth­
orities. The statute enables this to be done. Henry proves that 
37 years before, he being in the employ of Magnan, performed 
the statute labour unon it. And Enos Whynott says:—

N.S.

s. c.

1)1 Yot Ml

(iralmtu. V..I.
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Hraham, (!.J,

l>«-Ve«, In* list'd to yi-t help for statute labour, and De Young too. 
Voting does it up to his own gate on the same road.

The plaintiff has admitted in other ways that this was a pub­
lie road. The telephone people were about to locate poles along 
it for a telephone on this road, and apparently were only will­
ing to do so if it was a publie road. At a public meeting, no 
doubt in order to secure the telephone, the plaintiff stated that 
it was a publie road as far as Giles’ gate. The plaintiff denies 
that, and attempts to distinguish, admitting that it is a publie 
road as far as his own gate because it serves two, but as to the 
plaintiff's land there, it serves but one, and he says he called 
it not a “public road,” but a “public right of way.”

That brings me to the question whether there can in law be 
a dedication of a road terminating in a cul-de-sac. Whatever 
the difficulties were in England, the law is, 1 think, established 
now, that there can be such a dedication : Key. v. Burney, 31 
L.T. 8*28. Blackburn, »!.. and Bateman v. Bind;, 18 Q.B. 870. And 
there is much more reason for it in a newly settled country 
like this, for there must always be in back settlements, roads 
terminating in the woods, and as the people advance, the road 
is continued.

I think there is no difficulty about invoking the doctrine of 
estoppel against the proprietors of the plaintiff’s farm in this 
instance. It is estoppel which is the foundation of the dedica­
tion of a road to the public.

In my opinion, the appeal should lx* dismissed.
Dbysdale, 4.:- I think this appeal turns upon whether or 

not the road into defendant's property is a public highway or 
not. Long user is established, but it is said that the user is not 
such as to establish a public highway, and inasmuch as it is a 
cul-de-sac, it is contended there can be no such thing as a public 
way by dedication. English authorities are cited in support 
of this proposition. An examination of these authorities con­
vinces me they have no application here. For many many years 
in this country, by statute, a cul-de-sac could be laid out by the 
county authorities as a public way, and in the light of this I 
cannot see why a dedication of such a way is not permissible. 
I think it is. The evidence in this case is strong that the way in
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question is, and for long has been, treated as a publie way. So N-S.
much is this the ease that I think the acts in question—really g. c.
acts carrying out what was considered repairs to the public |)K~ÿ^( x 
highway—must have been considered rather a shock to the par- v. 
ties performing the work when it was treated as a trespass.

I have no hesitation in holding, under the evidence in this l,,vsd‘,l'‘ ' 
ease, that the action was properly dismissed. I put it upon 
the ground that reasonable inferences from the proved facts 
establish a highway where the trespasses arc said to have 
occurred, and that the alleged trespasses were nothing more than 
reasonable acts of repairs.

Harris, »).:—'The plaintiff and defendant live on adjoining lurrie,j. 

properties, and the road running past or through their proper 
ties ends at the defendant\s house. There arc a number of other 
people living on this road. The plaintiff claims that where the 
road crosses his farm it is not a public highway, and his claim 
is that the only right of the defendant to use it is as a right of 
way by prescription, and that it is restricted to a width of about 
6 ft.

The defendant contends that it is a public highway, and that 
its width is from 30 to 33 ft.

The trial Judge decided that it could not be a public highway 
because it was a pent road or cul-de-sai', but he found that the 
defendant had acquired a good title to the road, which had been 
in existence for more than 50 years.

The evidence shews that over 50 years ago the father of 
John <Jiles who then owned the plaintiff's farm laid out this 
road from 30 to 33 ft. wide.

The plaintiff bought this farm about 19 years ago, and 
shortly after he moved the fence on the east side of the road out 
close to the wheel tracks. Some 8 or 9 years ago he moved it 
back, but not as far as the old line. It is now some 7 ft. or there­
abouts nearer to the centre of the road than was the original

The trespass complained of is that the defendant, in digging 
out a ditch which had existed for over fifty years on the west 
side of the road, threw some stones and dirt, not suitable for 
road-making, across the road on to the east side. The place
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where tin* stones and dirt were thrown ia un the roadway, if 
the fvtiee erected by the plaintiff eight or nine yearn ago is to Ik* 
taken as the boundary of the road, and, of course, it is also on 
the roadway if the proper boundary is where the original fence 
was erected.

The plaintiff's contention, however, is, that neither of these 
fences is to be taken as marking the eastern boundary of the 
road; that the road is only about six ft. wide and that the place 
where the stones and dirt were deposited is therefore on his land.

I am of opinion that the road in question is a public high­
way and that its eastern boundary is not nearer to the eentre 
of the road than the fence erected by the plaintiff eight or nine 
years ago. It is unnecessary to find whether the.true boundary 
is where the fence now is. or whether it is where the original 
fence was erected, because the stones and dirt were admittedly 
deposited nearer to the centre of the road than either of the 
fences.

With deference. I think the trial .Judge was wrong in de­
ciding that a cul-de-sac could not be a highway. There was 
some authority for that proposition, but the law has been settled 
otherwise since Bateman \. Black, IK Q.B. K70. In that ease 
laml Campbell said:—

In tin* Itufibf/ f v. Vrrrptremlker, 10 R.R. 52H. l^ord Kenyon laid
down that there might In- h highway through a place which waa not a 
thoroughfare, ami seems to have left it to the jury whether there wax such 
a highway or not.

Coleridge. J„ said:—
Rut it is objected that, there cannot, in law. la* a highway through 

a place which is not a thoroughfare, and that therefore I wan not justified 
in telling the jury that there might la* a highway through tIm* court ami 
leave it to them to *ay upon the evidence whether there was or not. I 
cannot s«*e any such legal impossibility a* has heen suggested. It is sug 
gested that the way through such a plats* as this must la* assumed to In­
for the use of the inhabitants only hut surely it is for the jury to sax 
whether there has or has not been a dedication ami user.

Eric, •!.. said:—
We are to sav whether in law there can la* a highway through a plan 

which i* not a thoroughfare. It seems to la* clear from the authorities 
that there can. and I do not see any reason for holding that there should 
not. Whether, under the particular circumstances of each case, then i- 
a thoroughfare is a «piestion for the jury.

1
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See. also. 1 Klliott on Hoads and Streets, p. 3; Hi Hals. II ; 
Young v. ('uthbertson, 1 Macq. H.L. 455.

The question is whether there has been a dedication and user. 
This is a question of fact. The intention to dedicate a highway 
may Ik* openly expressed in words or writing, but as a rule it 
is a matter of inference. No formal act of acceptance by the 
public is required, but acceptance may be inferred from public 
user of the way. and the authorities lay it down that open and 
unobstructed user by the public for a substantial time is the evi­
dence from which a jury may infer both dedication and accept­
ance.

John Giles says:—
My father gave a road there to get the people that live below ltn out 

of the field : helped them to cut it out and levelled cradle hills, and gave 
them a. full width of road : that is where the road is now. Q. Was the 
gutter made at that time? A. No. hut the gutter, so far ns mv knowledge 
goes, was put there about 50 years ago. Hie old fence was away in back. 
Father must have had .‘10 feet of a road. The road must have been 30 ft. 
wide from tin* old fence of all to the gutter as it is to-day. It was given 
as a public road.

John Whvnott says: ‘I am 55.” and in speaking of the road, 
he says: “It was opened before 1 was born. The gutter was 
there since I can remember.”

This witness confirms the other evidence as to the existence 
of the original fence and its location. The evidence establishes 
beyond question that for a period of from JO to 40 years the 
road remained fenced off on the eastern side, and from the fence 
to the gutter on the western side it was from JO to 33 ft. The 
gutter was walled up. The defendant has been living at this 
place for at least 10 years, and during all that time he has in 
almost every year, under the direction of the municipal council, 
done a portion of his statute labour on this road, lie has done 
a part of his statute labour on this road under five different 
overseers of roads. Henry Lintaman says he did statute labour 
on this road 36 or 37 years ago. The plaintiff, in his evidence, 
calls it a “public right of way,” and says, “everybody uses the 
road.”

John Klliott and Maurice Schrumm both testify that at a pub­
lic meeting of the citizens of Dole Harbour, held for the pur­
pose of getting telephones installed, a question arose about ruti­

ll. b.
s. ( .

I »i. Yoi \<;
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ni»ig the pole line on this road and the plaintiff said it was a 
public road to the defendant’s gate. It is true that plaintiff 
denies saying this, and states that he limited the public road to 
the portion south of his own house; but if 1 had to determine 
between plaintiff and the other two witnesses, 1 would accept 
the evidence of Elliott and Sehrumm. They are apparently dis­
interested, and Sehrumm had a particular reason for remember­
ing it. as the statement was made by the plaintiff at that meeting 
in answer to a question put by Sehrumm.

I have referred to the fact that the plaintiff about 19 years 
ago moved the fence on the east side of the road out from the 
position it had occupied for a period of .‘$0 or 40 years to a line 
nearer the centre of the road. It remained there until 8 or 9 
years ago, and the evidence shews that the defendant then eom- 

and an arrangement was made by which Whynott and 
Elliott (both of whom lived on this road, but further south 
than the plaintiff) and the plaintiff all agreed to move their 
fences back so as to restore the road to something like its original 
width. The plaintiff in moving his fence did not go back to the 
original line, but put his fence some five or more feet inside.

It is difficult to understand why this road was made over 30 
ft. wide originally unless it was to be a public highway. If, as 
plaintiff contends, it was only for the use and convenience of one 
man, no such width was necessary; ten or twelve feet would have 
been ample.

I think all the evidence points unmistakably to a dedication 
and acceptance, and 1 decide accordingly.

I would dismiss the appeal with costs. Appeal dismissed.

CANADIAN FAIRBANKS MORSE v. US FIDELITY & GUARANTY
British Columbia Supreme Court. Mactlonahi. 7. September 11. 1015.

I. Bonds ( § II A—0)—Contract to hi h i» anii i.kank—Bond for cfrform 
ancr—Scoff of liability—Work comclftkii iiy i.ksskk.

Whore in an ngroomont liy a lessor to eroet a building. and to lease 
Name when completed, there is no provision similar to that generally 
contained in a building contract whereby the owner may. upon de 
fault of the contractor, proceed with the completion of the building 
and charge the amount expended against the contractor, a surety for 
the performance of such contract. unless it is otherwise expressly 
agreed, cannot lie called upon to assume any further liability than 
for the amounts of liquidated dama ires expressly fixed by the contract 
for any delay of performance thereof, and will, therefore, not lie liable 
for the amounts expended by the lessee for the completion of Un­
building.

43
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2. Damages i6 Hi AT—1»7)—Delay in coMn.msu contract—Erection B. C.
OF HI 11.1)1 NO AND LEASE—LIQUIDATED DAMAOKH OK PENALTY. -------

A provision in a contract fixing a per diem amount of #20 as liqui S. ('.
dated damages, in the event of a failure to erect a building and to -----
lease same when completed, is reasonable and cannot be considered a Canadian 
penalty. Fairbanks

Action on bond upon non-performance of building contract. v. 
Joseph Marlin, K.<\, and C. IV. Craig, for plaintiff. Fidelity *
S. S. Taylor, K.C., and ,/. .1. Harvey, K.C., for defendant. Guaranty

Macdonald, J. :—By agreement dated August 31, 1912, John j
W. Gibb, alleging that he was thé owner in fee simple, of ILL.
541, adjoining the Connaught. Bridge in the City of Vancouver, 
agreed to erect thereon a building of a certain size and descrip­
tion, and to lease the land and building, when completed, to 
the plaintiff for a term of years. A copy of the proposed lease, 
bearing date August 1. 1913, was attached to the agreement. It 
was executed by both parties and provided for payment of a 
rental of $22.000 per year for the first 3 years; $24,000 per year 
for the second period of 3 years; and $26,000 for the last 4 
years. It purported to be in pursuance of the Leaseholds Act 
and had no special provisions except an option to purchase the 
property for $500,000, and a stipulation that in ease the build­
ing was not finished, ready for occupancy on August 1, 1913,
“the rent of the premises shall abate, and shall not be charge­
able until the building is finished and ready for occupation by 
the company.”

The agreement provided that the building when erected 
should bo suitable for the requirements of the above company 
and in accordance with certain plans and specifications agreed 
upon by the parties. It then specifically referred to the con­
struction of certain portions of the building and approaches 
thereto, also as to the installation of the heating and sprinkling 
system. The plaintiff was to have the warehouse free of charge 
for 30 days before the building was ready for occupation. The 
occupation of such space, however, was not to be considered in 
any way as acceptance of the building. The building was to be 
erected and ready for occupation by August 1. 1913. In the 
event of the building not being completed by said date. Gibb 
was required to
pay to tin- company (plaintiff! !&20 per day for such default until the
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building ahull be vuni|deted. Strikes, aveident. fires or other causes beyond 
the cimtml of either part\ ahull be voil-ddered u |deu for extension of

It then provided for thv execution of the leu He already re­
ferred to commencing August 1. 1913. such lease “to be in the 
form and contain the covenants which arc set forth in the form 
of lease hereto attached.*' It was contended that the lease 
being executed the bond referred to was only intended to apply 
to ensure construction of the building. I do not think this posi­
tion is tenable. The lease was not to become operative until 
the building was completed, and the previous execution was 
simply to identify the document as to form, terms, and condi­
tions agreed upon. This conclusion is supported by the fact 
that this lease was not adhered to nor acted upon, but a new lease 
granted, under which the plaintiff is occupying the premises. 
After the execution of tin- agreement, Gibb took steps for the 
erection of the building, and on September 12. 1912. for that 
purpose, entered into a contract with one Walter 11. Mueller. 
It was agreed that the eost of the building, if .1 storeys only, 
would not exceed $106.000. and that certain payments were to 
be made from time to time as the work proceeded and the bal­
ance to be paid within 30 days after the completion of the work. 
Shortly after the commencement of the construction of the 
building plaintiff received information as to Gibb being financi­
ally embarrassed, and. as a matter of precaution, applied to the 
defendant for a bond which, upon payment of the premium of 
$400, was entered into, bearing date February 28. 1913. Such 
bond was executed by Gibb as principal and the defendant as 
surety, in the penal sum of $50,000, and the condition of the 
obligation refers to the agreement entered into by Gibb for the 
construction of the warehouse, and is made part of the bond “as 
fully and to the same extent as if copied at length therein.’’ 
It provided that the obligation was to be void if Gibb 
should well ami truly keep, do and perform each and every, all and singu­
lar, the matters and things in said agreement set forth, and specified to he 
by the said principal (Gibb), kept, done and performed at the time and 
in the manner in ««aid agreement specified, and shall pay over, make good, 
and reimburse to the alxwe-named obligee (plaintiff), all loss and damage 
which said obligee may sustain by reason of failure or default on the 
part of said principal.
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The eoiiHtruction of the work had in the meantime been pro­
ceeded with, and on April 28, plaintiff felt confident that the 
building would be completed by August I. 191.1. On May H, 
however, complaint was made to Gibb that the work was pro­
gressing so slowly and with such an insufficient force of men as 
to make it practically certain that it would not be completed and 
ready for occupancy within the time limit. It was pointed out 
that this would cause the plaintiff serious damage and that, un­
der the circumstances, it would be forced to notify the bonding 
company in order to protect its interests. Gibb’s financial em­
barrassment had increased to such an extent that the work was 
suspended, and according to a letter from Akhurst, the manager 
of the plaintiff company at Vancouver, to his head office, it was 
completely shut down prior to June 14. Notwithstanding the 
statement of Gibb that he was the owner in fee simple of the 
land, it transpired that he only had an equity and that there was 
a large amount payable by him before he could acquire complete 
title. At this date the contractor refused to further proceed 
with the work except upon receipt of $20,000. being a portion 
of the money then owing to him. Gibb had apparently arranged 
a loan for $125,000 with Harvey J1 addon, but until he secured 
tlie deed to the property and the building was completed the 
loan could not be effected, lie could not obtain any temporary 
assistance from a bank, and unless some financial arrangements 
were made tin* work could not be proceeded with. It would 
appear that if Gibb had owned the property in fee simple, as 
alleged, this climax would not have been reached, lie could 
have obtained the usual building loan and carried on construc­
tion. No point was, however, made by plaintiff as to this false 
representation of title, and 1 assume that it was not considered 
to affect the rights of the parties. Plaintiff was anxious to leave 
the inadequate premises it then occupied, and Mueller and other 
creditors of Gibb’s were pressing for payment. I am satisfied 
that the defendant company was aware of the position of affairs 
not only through its local agents but also through Smith, a 
special representative, who came to Vancouver and became ac­
quainted with the situation. Akhurst made various suggestions 
to his company with the view of overcoming the difficulties, and
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tlu* creditors, during «June and «July, attempted in many ways 
to arrive at an arrangement that would secure the completion 
of the building. It was suggested that the plaintiff should pur­
chase the property, but it declined to accede to this proposi­
tion. The unsatisfactory condition of affairs is fully outlined 
in a letter by Akhurst to Thus. McMillan, the vice-president of 
his company, dated July 2, 1913. It shewed that the amount 
required in order to enable Gibb to obtain title was for more 
than had been previously mentioned, and amounted to double the 
sum of $100,000. Mueller had only received $12,781 on account 
of his contract, and had a large amount due him. There was 
also due to other contractors various large sums of money for 
material and work in cornice*ion with the building. Akhurst, in 
discussing the situation, and suggesting a course to be pursued, 
mentioned in his letter, “that we would also have to make the 
bonding company a party to the agreement, and 1 propose to 
insist on them putting up half the amount necessary.” He 
pressed upon his company the desirability of adopting his sug­
gestions as to purchase, and that the gross amount required 
would only be $40.000 to $45,000, and if the “bonding company 
come through we would only have to put up half this amount.” 
He referred to the site being an exceptionally good one and the 
rental extremely low, also that Gibb was spending $15,000 to 
$20,000 more on the building than was even necessary for him 
to do. He mentioned that the attitude assumed by the defen­
dant was that of sitting back and waiting, claiming they were 
not responsible until August 1. and that he expected, from the 
fact of a special representative being on the ground and becom­
ing aware of the value of the lease, to get a definite proposition 
from such company within a day or two.

Plaintiff subsequently, at his own cost, proceeded with the 
work, so that the building was completed ready for occupation 
on October 15, 1913. Unless it can be shewn that the defendant 
came to a definite and binding agreement with the plaintiff so 
as to become liable for the moneys thus expended, I do not 
think it can be held liable therefor under the bond, 
it being the clearest and most evident equity not to carry on any trans­
action without the privity of the surety, who must necessarily have a eon-



26 D.L.B.I Dominion Law Kki-ortk IT

earn in every transaction with tin* principal debtor : l»rd lamgliliorougli. 
L.V., in Meet v. Itnrinytoii, 2 Vcs. .HI. MS.

The position between plaintiff and Gibb was not similar to 
that between a building owner and a contractor. The building 
which Gibb agreed to erect was not to be the property of the 
plaintiff, but intended only for its use upon payment of the 
i rent. There was naturally no provision in the agree­
ment between these parties similar to that generally contained 
in a building contract, whereby the owner could, as in Wright v. 
Western Canada Accident t 20 D.L.R. 478, 20 B.C.R. 321, upon 
default of the contractor, proceed with the completion of the 
building, and charge the amount expended against the contrac­
tor. Gibb agreed with the plaintiff for the lease of premises 
upon which there was to be erected, ready for occupation by 
August 1. 1913, a certain specified warehouse. Rent was not to 
be payable until the building was ready for occupation. Failure 
of Gibb to satisfactorily carry on construction, or to complete 
within the time specified, did not entitle the plaintiff to enter 
on the premises and proceed with the work. It could only claim 
damages for breach of the agreement. The amount of such dam­
age was fixed at $20 per day. This was considered and decided 
between the parties as the only “loss and damage” which the 
plaintiff would sustain “by reason of the failure or default on 
the part of the principal” (Gibb). In my opinion, this was the 
only obligation which defendant undertook at the time of the 
execution of the bond. Fuller, president of the plaintiff com­
pany, took this view of the purpose and intent of the bond, as 
indicated by his letter of July 21. to Akhurst, complaining of the 
inadequacy of $20 per day for delay in completion of the build­
ing, and he then added, “it looks to us as if this were going to 
be very embarrassing, not getting any substantial damage for 
the expense and annoyance we arc suffering and against which 
we took our bond.” If the principal could only be held liable 
to the extent mentioned, then the surety could not. without sub­
sequent. agreement to that effect, have its liability increased. 
Plaintiff, through McMillan, as vice-president, summed up the 
situation on July 18. in a letter of that date to Akhurst. as fol-
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While* tin- action <.l the iiiMiranee coiii|iuii,y i* not likely to result in 
streiigtliening their position with this company. yet they are well within 
their rights in refusing to take au\ steps until such time as (iibb may la­
in actual default. 'Iheir position is ipiite similar to our own—that of 
•'.-Imuling pat,” with tin- hope that those who are actually tied up will he 
compelled to make the advances or concessions as the ease may be in 
order to save themselves from absolute loss.

There were thin* two courses open to the plaintiff at this 
time—either to lie hack and do nothing as mentioned by Mc­
Millan, or, if it felt so inclined, upon obtaining the consent of 
(Iibb, to enter upon the property and arrange for the comple­
tion of the work. This latter course was not contemplated in 
the agreement, and would be an extension or, at any rate, a 
change from the liability created by the bond. Plaintiff was 
fully aware of this position and that it would have to make the 
‘‘bonding company a party” to any such arrangement. Did 
defendant ever make the definite proposition already referred 
to ! It is beyond question that there was no agreement executed 
by the defendant whereby it agreed to reimburse the plaintiff" 
for any portion of its outlay in connection with the building. 
Plaintiff contends that tin- correspondence and subsequent course 
of conduct evidenced an agreement of this nature, which would 
be binding upon the defendant, or, in the alternative, the com­
pletion of the building was for the benefit of Gibb and the 
defendant, and that it should be repaid moneys thus expended.

Dealing with the first contention, I do not think the evidence 
adduced proved that the defendant was a party to the comple­
tion of the building by the plaintiff. It had no right to object 
to the plaintiff so acting. The creditors of Gibb were anxious 
that the building should be placed in a condition so that rents 
would become payable. It was also necessary to complete in 
order to obtain the loan from lladdon. Many meetings and 
consultations took place, and the result was an agreement where­
by the plaintiff agreed with Gibb to advance $25,000 towards 
tin- completion of the building, such amount to be repaid out 
of the rent payable during the first and second year of the lease. 
The letter dated August 1. 1913. containing this agreement, 
stated that it was without prejudice to plaintiff’s rights against 
the defendant. On the same date the solicitors for the plaintiff
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notified the defendant that default had been made by Uibb B. C. 
under his contract for the erection of the warehouse and that the g.C. 
plaintiff would seek payment for such damages as it might sus- “Can.\m.\\ 

Fairbanks 
Mount

tain by reason of default. It was then arranged that the property 
should be vested in trustees, and at a meeting held on August
4. 1913, it was "unanimously decided by all those interested ^ 1 s- 
to go ahead and complete the building.” Documents were pre- guaranty. 

pared by the solicitor for the plaintiff. It was also arranged i
that the interest of John W. Uibb in the property should be 
transferred to his father David Gibb. Akhurst was aware of 
this solution of the difficulty and was at first named as one of 
the trustees, but, "y, on objection from his head office,
declined to act. When lie reported the result of the efforts on 
August T> he certainly was not under the impression that de­
fendant had agreed to advance any portion of the contemplated 
expense. An extract from his letter of that date reads as fol-

If the bonding mm jinny wo» hi (•nine through ami make an advance, no
• •ni- would Miller any loss, and the bunding company would eventually lie
reimbursed. If there is anything that you can do to bring about this 
arrangement, I certainly think it is to our interest to do so

This is emphasized by a letter dated August 6. 1913, from 
Smith to Lang, vice-president of the defendant company, in 
which he says:—

I quite agree with you Hint every danger Hag is out against our paying
out any money on this job.

de­
lect

Whatever opinion the plaintiff may have entertained as 
to defendant company eventually contributing to the outlay in 
the first instance or to the subsequent deficiency, I do not think 
that the defendant ever receded from the position referred toints
by Smith. The liability under its bond was thus not extended

*ase. 
icnt. 
linst 
nt iff

ere-
lrds
out

so as make it liable for any portion of the moneys expended by 
the plaintiff, or for which it had become liable. In so conclud­
ing, I should add that 1 am not discrediting the evidence given 
by the plaintiff, but do not think it sufficient to create an agree­
ment of the nature required.

As to the contention that the completion of the building by 
the plaintiff was for the benefit of the defendant, and it conse­
quently should bear the cost. Assuming that there was no

66^942
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of the work without being compelled to do no, and I do not think 
the defendant can he saddled with the burden and held liable 
for the amount. If the agreement with Gibb had contained a 
stipulation that the plaintiff could, in default of Gibb complet­
ing, undertake the work, then the position might be quite differ­

Macdonald, J. ent. While it might be argued that the damage estimated at 
$20 per day might cease to run at an earlier date through the 
action of the plaintiff, still it had no right to seek recourse from 
the defendant for the expenditure. It would be a material alter­
ation from the original liability assumed by the defendant, and 
if. being called upon to consent to such substituted liability, it 
refused, then it should not be imposed. 1 think the plaintiff, 
being well aware that it had no agreement with the defendant 
to be recouped for the outlay, weighed the advantage or dis­
advantage of completing the building, and decided, in view of 
the favourable terms of the lease and location, coupled, per­
chance, with business friendship towards some of the creditors 
of Gibb, to adopt the course referred to. In passing, 1 refer 
to the option given by Gibb to the plaintiff to purchase the pro­
perty for $500,000. No reference was made, either during tin- 
trial or the argument, to this privilege having any bearing upon 
the rights of the parties. It would appear simply to have been 
a nominal figure This is borne out by the statements of Akhurst 
and by the correspondence shewing lower figures quoted during 
the time when the construction of the building was at a stand­
still. It is also worthy of mention that in the subsequent lease, 
dated November (». 1912, given by W. R. Arnold and David 
Gibb as lessors to the plaintiff, under which it is occupying the 
property, a new option is given at $250,000. thus finally dispos­
ing of the first option.

Defendant contends that, under the circumstances, it is not 
liable even for the amount of $20 per day from August 1 to 
October 15, when the plaintiff went into occupation of the pre­
mises. A number of decisions were cited, both as to the amount 
being a penalty and not liquidated damages and also as to the 
defendant being relieved from liability through the actions of
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the plaintiff. 1 do not think it necessary to discuss these cases 
as the facts differ from the one under consideration, but, how­
ever, 1 have sought to be guided by the principles to be deduced 
therefrom. 1 think that the amount of damage that the plain­
tiff would suffer from day to day, through lack of facilities in 
carrying on its business, comparing the old warehouse with the 
new and otherwise, would be difficult of close adjustment. 1 
consider the parties were entitled to determine the probable 
amount of damage in advance, and the per diem amount of dam­
age fixed is a reasonable one. Unless through other considera­
tions, the plaintiff has lost its right to recover, it is entitled to 
damages for 76 days at $20 per day, amounting to $1,520.

Variations of the agreement between and Gibb were
relied upon to relieve the defendant from liability. It is 
alleged that a different form of lease was entered into between 
different parties, and that it contained different provisos from 
that originally agreed upon. I think these variations are not 
substantial. In any event they took effect to the
time when the damage began to accrue. They were not pre­
judicial to the defendant. Other variations were alleged, such 
as the active, or at any rate passive, support given by plaintiff 
to the change in the title to the property and substitution of 
another party as building owner in place of John W. Gibb. 
The defendant should not now object and endeavour to escape 
liability through such changes as they were caused by the fin­
ancial embarrassment of its principal, for whose default it had, 
for valuable consideration, agreed to become liable. 1 do not 
think any of the changes were of such a character “as to affect 
the surety in any way by substantially or materially altering the 
risk.” They all tended to bring about the main object of all 
parties, viz., speedy completion of the building and occupation 
by plaintiff.

Plaintiff, under clause 1G of its agreement with Gibb, had 
the privilege of viewing the specifications covering the “heat­
ing apparatus ... as well as all piping, belt fittings, vault 
fronts, and other goods usually sold by the plaintiff company,” 
and they were to be purchased from it by Gibb, provided the 
prices quoted were reasonable and compared favourably with
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C4C

813506
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B. C. other prices. Gibb ignored this portion of the contract thougli 
a. C. the plaintiff sought to obtain the benefit of it. It resulted in 

, loss of prolit to the plaintifï of $8U0. This is distiuet from the
Kaihuanks amount of damage agreed upon for non-eompletion of the build­

ing and should also be recoverable from the defendant under the

Kiiiklity &
(JlAKANTY. There will be judgment in favour of plaintiff for $2,320

Judgment for plaintif).with costs.Macdonald, J.

WALKER v BOWEN.ALTA.
Alberta Hupremt Court. Him mom. ./, X uvember 111. 1915.

I Principal ami hiiikty <$10—12)—CIvaraxty i con ahskinmknt ok
MORTGAUK—DlSCIIAIK.K (Il SI RKTY—KX i KNNION (IK TIMK OK PAY 
MKXTN—PK.RIOIl OK IIKKAULTH.

1 In- well V'liilili'hril principle. tImt uii extension of time given to 
the principal debtor without the consent of the surety thereby di* 
charge* tint surety. Ims no application, when, upon an assignment of 
a mortgage, the assignor covenants to indemnify the assignee in case 
of defaults in payments thereon by the mortgagor that shall continue 
to a certain date, ami the extension is given by the assignee for a 
period terminable prior to the time fixed for the defaults.

{Prvndcnjnst v. Dvvey, 6 Madd. 124; House v. Itrudford llankimj Co., 
118»4| 1 Vb. :t2, applied.!

statement Action by ussigiicc of mortgage upon guaranty by assignor
of payments thereon.

S. It. Woods, K.C., and U. />. Tight, for plaintiff. 
A. />. liar vie, for defendant.

Simmons, j. SiMMONs, .1. ;—On October 23, 1912, Robert B. Thompson
executed a mortgage upon certain lands in Prince Albert, in the 
Province of Saskatchewan, as security for an advance made 
1o him by the defendant Herbert Bowen of the sum of $18,853. 
The mortgagor covenanted to repay the same in instalments as 
follows: $9,426 on August 2, 1913, and $9,426.95 on August 2. 
1914, together with interest at 7 per cent, per annum.

Thé mortgagor covenanted with the mortgagee, inter alia, as 
follows: That hi* attorned as tenant to the mortgagee at a yearly 
rental equal to the annual interest payable thereon; that in case 
of default by the mortgagor in principal or interest, that the 
mortgagee might enter, seize and distrain upon said lands as in 
like case of distress for rent ; that in case of default, as aforesaid 
the mortgagee might enter into possession of said lands and least 
or sell the same or any part thereof; that in ease of default as 
aforesaid the whole principal shall become due and payable in
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like maimer as if the time mentioned for such payment liad 
come and expired; that the mortgagor may repay the principal 
sum or any part thereof not less than $0,000 at any time Jivfore 
the due date without notice or bonus, no interest to be charged 
on any sum so paid after the date of payment thereof.

On October HO, 1012, the defendant Herbert Bowen assigned 
the said mortgage to the plaintiff for the consideration of 
$10,968, and in said assignment the defendant covenanted with 
the plaintiff as follows :—

And 1 do further, for myself, my heirs, executors, administrators and 
assigns, that in case of default hy the mortgagor in payment of any sum 
or minis of money which shall become due or owing under the said mort 
gage, and that any such default shall continue to November 2, l!U4, I will 
forthwith, on demand, well and truly pay or cause to Is- paid to the said 
transferee, his heirs, executors, a'dministrators or assigns, mix sum or 
sums so in default.

On August 25, 1913, the mortgagor paid the interest due on 
August 2. 1913, and the plaintiff for a valuable consideration 
granted an extension of time until August 2. 1914, for the pay 
ment of the instalment of principal then overdue. The defen­
dant had no knowledge of this agreement and did not assent to 
it. The defendant claims that the said extension released him 
from his obligation under the guarantee. In the alternative, 
the defendant claims that he executed the said guarantee upon 
the representation of the plaintiff that he should not he called 
upon to make payment until the plaintiff had exhausted his re 
medics against the mortgagor. The evidence does not support 
any such representation, and it is therefore necessary to con­
sider only the effect of the first defence above-mentioned, namely, 
the extension of time for payment of the first instalment.

It is a well-established principle in equity that when time 
is given to the principal debtor without the consent of the surety, 
and that such extension is given by virtue of a positive en­
forceable contract, the surety is thereby discharged.

The reason underlying the rule is defined by Lord Eldon 
in Nammll v. Howarlh, 3 Mcr. 272. 277, 36 E.R. 107, and is as 
follows :—•

Because the creditor by so giving time to the principal has put it out 
of the power of the surety to consider whether he will have recourse to 
his remedy against the principal or not.

ALIA
S. V. 

Wai.ki a

Simmon*, .1.
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ALTA. Kxamples of tin* strict application of the rule arc found in
8. C. the leading cases of: Oakley \. Casheller, 4 ('1. & F. 207, 209;

Wai.kku Overbad, (lurney <V Co. v. Oriental Financial Co., L.R. 7 Ch. 
App. 142. approved in the Mouse of Lords, L.R. 7 11.L. 348.

If the surety had the right to make payment of the instal­
Simmon*. J ment remaining unpaid, which fell due on August 2, 1913, and 

to sue the principal debtor therefor, the effect of the extension 
was to deprive him of this right, and he would, at least, be dis­
charged from liability upon this instalment.

The whole question turns upon the meaning of the effective 
words in the guarantee. The surety did not guarantee the pay­
ment of this instalment when it fell due. lie was not called 
upon to make payment of the same until 1i> months after August 
2. 1913, the date on which it fell due.

It was provided that the default should continue until Novcm 
her 2, 1914, before any liability accrued against the surety. He 
had the benefit of the extension of time, and I am of the opinion 
that this involves an implied right of the creditor to give ex 
tensions of time to the principal debtor up to November 2, 1914.

The debt that was actually guaranteed was a sum which 
should lie found due and ascertained as of that date.

The same principle was applied by Sir John Leach, V.-( '., in 
IWcndergast v. Devcy, 0 Madd. 124. 56 K.R. 1039. where the lia­
bility of the surety arose if the principal debtors, v'ilhin one 
month after demand on them, failed to pay the balance due, and 
an extension of time was given in the form of a warrant of attor­
ney for the amount, with a stay of execution if the principal 
debtor should discharge the debt by instalments of $100 per 
month, and on default, execution to issue for the whole. Sir 
John Leach, V.-(\, expressed his opinion that 
the warrant <>f attorney certainly gave time, which might have discharged 
the sureties if they had l>een affected hy.it; hut that here the sureties’ lia 
hi lily not arising until demand, and previous to the demand, default 
having lieen actually made hy the debtors, so that execution might have in 
stantly issued for the whole debt, the agreement made hy the warrant of 
attorney was at an end and the defendants were no ways injured, as there 
was nothing to interfere with their immediate recourse to the principal 
debtors.

In House v. Bradford Hanking Co., \ 1894] 2 Ch. Div. 32, 01. 
the agreement between the debtor and the surety provided that
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the surety should not have the l ight to call upon his former co­
partners (who were the principal debtors) for payment, as long 
as the principal debtors kept him indemnified against the pay­
ment of the debt due the bank. It was held that an extension of 
time granted to the principal debtors by the bank did not dis­
charge the surety, as the provisions of the agreement between 
the surety and the principal debtors impliedly authorized his 
co-partners to make arrangements with the bank for extensions 
of time for payment. Where the surety contract itself post­
pones the time for payment by the surety. 1 would infer that 
the implication was even stronger. I conclude, therefore, that 
tin- surety was not discharged, and judgment will go against 
th<‘ defendant for the claim and costs.

Judgment for plaintiff.

ALTA.

8.C.

XVai.kkk

Simmons. J.

LETARTE v. TURGEON. qUK
fjuehne AI in/'* Ih nrh. Appeal Side, Sir Harare \ relia in bra till. I’.-I.. --------

Tr 'itholmr, Crons, Carroll and 1‘ellrtier, April 8. 11115. K. IV
1. IIOVNIIABIKM I 8 II ( III | —Holt NAM-:- I AMIS XII.IOININi; NON XAVKi.Mll>

nthi xm - Division ii.m -Miiiih.k < r w.vmtt ot k->:.
Itipnrimi proprietor*, whose hind* lire lioiindcd each on its own side 

by n river which is neither navigable nor floatable, have their re 
speetive rights up to the middle thread of the water.

2. WaTKRS I § I I A—till)—Xox-.NAVUi.VIII.K HTRK.XM—OrPONITK I'KOVRIKTOKS
—(ATTIK lilAHIIN.

I'lider the Municipal Code it is the duty of owners, whose lands 
are divided by a non navigable and non-lloatable watercourse, to main 
tain, at their respective costs, a fenced enclosure at the centre of the 
stream sullicient to prevent cattle from straying across the lands, 
and if any of them fail to construct their part, it may be done at 
their expense by the others.

Appeal from the judgment of Roy, .1.. Superior Court, dis- statement 
missing action.

Bedard, Lavergne tl* Provost, for appellant.
Cosy rain tl- Uivard, for respondent.
The judgment of the Court was delivered by
Pelletier, .1.:—The parties, though residing in two different ceiietier i. 

parishes, arc adjoining owners. The appellant is owner of lot 
No. I, of the cadastre of 1’Ange-Gardien, and has been so by 
himself and his auteurs for nearly 50 years. His land is bounded 
on the cast, that is on the side of Chateau-Richer, by the river 
Petit-Pré, called also the river Lottinvillc. The respondents, by 
themselves and their auteurs, are owners for more than 50 years
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QUE.

K. It.

Tvbokon.

IVIIelicr. J.

of lot No. 4*22 of tlu* cadastre of L'hatcau-Rieher. It in admitted 
by both parties that the river Petit-Pré is the division line be­
tween the two parishes of LAnge-Gardicn and Chateau-Richer. 
The question in this ease is this: is the river Pet it-Pré the divi­
sion line between the two immovables? The plaintiff submits, 
but the defendants say that their right of property eomprises 
the river over to the west side, and that therefore this river 
cannot be the division line between them and the plaintiff. If 
tlie plaintiff is right, and if this river Petit-Pré is neither navi­
gable nor floatable, he has a right to the division enclosure which 
he demands. If he is wrong the defendants can refuse the divi­
sion enclosure and ask for a bornage upon the west side of the 
river. However, the parties appear to admit that there is no 
ground for a bornage if the river constitutes for them a natural 
boundary in such case. They tell us that the river Petit-Pré 
is neither navigable nor floatable. This point then is well estab­
lished. It may first be asked ; the river being so, what necessity 
is there for a division enclosure ? This question brings us im­
mediately to the fact which is the first cause of these proceedings. 
The river Pet it-Pré is shallow and narrow, and as the plaintiff 
tells us:—

An enclowure i» nmlwl at tlii* plan-, because without it the cattle ran 
not In* put out of <|oor*. When this piece of land is in growing hay. the 
hay cannot pass over the river hut the animals can.

At one time the parties appeared to have believed that this 
difficulty could be settled by the municipal inspectors. The 
latter went on the premises, heard the interested parties, and 
appear to have decided in favour of the plaintiff : there was then 
commencement of the construction of the enclosure, but the son 
of the respondent, their son-in-law and another of their family 
pulled up the stakes and threw them in the water as soon as they 
were put in place, and therefore it had liecome necessary to 
have the question decided by the Courts. The defendants say 
that they were about themselves to bring an action en bornage 
when they received from the plaintiff service of the action which 
is now submitted to us.

The title of the plaintiff" is not produced. He has perhaps 
considered it useless in view of the admissions contained in the 
pleadings on this subject. According to this admission, the title
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of the plaintiff makes the river the eastern boundary. The 
same ean be said of the title of the defendant ; as they themselves 
are also bounded by the river. If that was all that was in the 
title of the defendants, the question would be quickly settled, 
for two properties which are bounded, each on its own side by 
a river neither navigable nor floatable, have their respective 
right» up to the middle of the water, or as it is said up to the 
middle thread of the water.

This principle is now settled by a fixed and certain juris­
prudence. Rut the title of the defendants or at least the title 
of their auteurs contains something else. And this something 
else caused the Judge of first instance to say that there was a 
strong presumption that the property of the defendants com 
prised the whole bed of the river.

Here follows a lengthy analysis of the title of the respondent, 
some of which in bounding his immovable by the river Petit-Pré 
import the following addition : “With all the rights of the ven­
dor in the said river." By way of interpretation and of refer­
ence the Judge concludes that these words do not imply an ex­
tension of the right of the owner so as to incorporate into the 
immovable the bed of the river, but a kind of servitude which 
the appellant does not contest, for the benefit of the respondent’s 
mills. Appreciating the evidence, he infers from it that the 
auteurs of the parties have always, concurrently with the title, 
maintained a division enclosure for one half of one side of the 
river and for one half of the other side such as the appellant 
wishes.

To traverse this river, narrow as it may be, and take from 
the appellant what he has thus enjoyed as well as his auteurs, a 
presumption appears to me in the circumstances very feeble. 
Moreover, the presumption in favour of the appellant appears 
to me very much stronger and more conclusive.

Every one knows that, for a farmer, a water supply acces­
sible for himself and for cattle, is valuable. Without a clear 
and positive title, one should not shut out a farmer by enclosure 
from access to the borders of the water which he has always had.

This appears to me inadmissible and constitutes, in my 
humble opinion, an attempt of encroachment upon a neighbour.
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I am not disposed to place much legal value on the proceedings 
of the iiiH|MM‘tom; but sanctioning the principle recognized by 
the Municipal I'<kIc for propertieH bordering on the middle 
thread of the water, 1 would declare, as the action asks, that the 
river is the natural boundary between the lands of the parties, 
and that they should continue to maintain an enclosure as the 
law directs in such case. I would reverse the judgment pro 
/onto, and would say that if the respondents do not construct 
their part of the enclosure, the appellant is authorized to do so 
at their expense The cost will be against the respondents in 
the two Courts.

This is the unanimous opinion of the Court.
Judgment reversed.

GIESE v. BELL & McPHEE
ilbrrta Huprrim Court. 1 ppellote Division, llnrrrii, fHontt, Hlunrt 

inul Heck,December *21, 11*15.
1. Contracts (| IV B 3—335)—Sviti.y or tiich—Excess for non i»kr

FORMA M F —IllMiKAM I MV OTIIFK PARTY < *Klll Km FOB FIBTIIFK 
OlANTITIKM.

It i* no defence llml a party wa* unabi»- to complet»- a contract for 
the supply of tics l»y reason of having ls»i»n require»! l»y tin- other party 
to the contract to proceed with the niaiiufacture of limils-r, not pro 
vimsl for l»y the agr*-einent. where the contract provided for tin* <le 
livery, in aihlition to the stipulate»! quantity of lumber, any such 
further «plantily as may lie onlercil.

2. Contracts (| IV B 2—330)—Stm.v of m:s—Kxitnf for non-i*f.r
FORMAXCK—KaII.VRF TO I’l.KAD.

Where the issue is not raised on the ph-iulings. it «-annot Is» set up 
that an agns-ment for the supply of ti«-s was siihjwt to a verbal comli 
lion to supply tin- whole quantity of tics in case there was not 
sufficient snow iluring the winter enabling the lining so, ami that, tin- 
stipulated -npply was prevented by a lack of snow iluring a portion 
of the winter.

3. Damai.km ( $ III A 7—!*7 *—Brfahi of contract to m m.V tikn—I'kn
Al.TY—l.iqtlHATKO IIAM AUKS.

A provision in a contract, which gives a party thereto the right to 
retain 10 p«-r cent, of the contract price of the ti«-s supplied, by reason 
of non-complet ion of the contract to supply them, is not to be treated 
in the nature of a penalty, but as security for any uamuges sustain 
abb» by reason of tin» non-performance of tin» contract.

Appeal bv the defendants, ami a cross-appeal by the plain­
tiffs from the judgment of Ives. .1., in favour of the plaintiffs 
for .$(>40 with costs of suit.

C. (\ McCaiil, for appellants.
C. A. Grant, for respondents.
The judgment of the Court was delivered by
Scott, J. :—On January 17. 1013. one Gottlieb Giese entered
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into a contract with the defendants whereby he agreed to cut alta. 
and manufacture for them a quantity of lumber of certain speci- s. c
tied dimensions at $5.25 per thousand. Uiese assigned his in- f,|K8K
tercst in this contract to the plaintiffs who claimed they cut 
thereunder 520.380 feet, and that the defendants have paid mcPhbk. 
them for only 500.000 feet, leaving a balance of $100.70 still 
due them. The trial Judge disallowed this claim, holding that 
the parties agreed that the cut should be taken to be the latter 
quantity. The plaintiffs cross-appealed from this finding, but 
upon the hearing their counsel abandoned the cross-appeal as 
to that item.

On November 20, 1913, the plaintiffs and the defendants en­
tered into an agreement in writing whereby, after reciting that 
the defendants had on November 11. 1913, entered into a con­
tract with the C.N.R. Co., respecting the cutting and delivering 
of tics, which contract was known to the plaintiffs who were 
desirous of obtaining a sub-contract. They agreed to cut on 
sections 1, 2. II and 12 in 23. range 15. west of the
fifth meridian, and delivered upon the railway right of way 
50,000 ties of certain specified dimensions and quality, the whole 
to be delivered before or during March, 1914. The agreement 
provided that of the moneys payable by the defendants for 
ties delivered, 10 per cent, should be retained by them until 
the contract was completed, and all ties agreed to be delivered 
should be delivered and accepted by the inspector of the railway 
company, and that no moneys should be payable by the defen­
dants until the moneys were received by them from the railway 
company.

By the last-mentioned agreement the plaintiffs also agreed to 
manufacture for the defendants upon said " ' 200,000 feet
of merchantable, sound lumber or such further quantity as 
should be ordered by them from time to time at the rate of $12 
l>er thousand, with an additional 35c. per thousand for such 
portion thereof as should be sorted and piled by the plaintiffs 
for loading on cars.

The plaintiffs manufactured only 25.039 ties under this 
agreement, the amount payable by the defendants therefor be­
ing settled by the parties at $6.573.66. They also manufactured

3
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ALTA. 273,730 feet ol' lumber, the contract price for which would
8.C. amount to $3,284.M3. They also sorted and piled 200,081 feet

GlEBE of lumber, for which they became entitled to $70.02.

McPhee.
There does not appear to be any dispute between the parties 

as to the quantity of ties and lumber manufactured by the
plaintiffs under this agreement or as to the quantity of lumber 
sorted and piled by them. The plaintiffs now claim payment of 
these three sums, amounting in all to $0,808.80, less $8,000.33 
admitted by them to have been paid on account, leaving a bal­
ance of $1,172.48.

The defendants claim to be entitled to deduct from the con­
tract price of the lumber manufactured by the plaintiffs the 
sum of $528.48, on the ground that same was not manufactured 
in accordance with the terms of the contract and was of inferior 
quality, and that this deduction was agreed upon between the 
parties. They also claim to be entitled under the agreement to 
retain $040.70, being substantially ten per cent, of the sum 
agreed upon as the price of the ties delivered by the plaintiffs. 
These two sums so nearly approach the amount now claimed by 
the plaintiff that they may be treated as the only question in 

between the parties.
In April and May, 1915. the defendant shipped to the 

Alberta Lumber Co. at Edmonton 547,742 feet of the lumber 
cut by the plaintiffs under the two agreements referred to. This 
delivery was made under a contract to sell same to that com­
pany. The company refused to accept a portion of the lumber 
at the price agreed upon, on the ground that it was of inferior 
quality and improperly manufactured. Defendant McPhee and 
Dan. fiiese, one the plaintiffs, then went down and inspected 
the lumber in the company’s yard and they then returned to 
defendant’s office when the following memorandum was drawn 
up and signed by the parties:—

May 15. 1914.
In payment of $<177.9.1 will 1m* payment in full for lumber and tic cut* 

during the year 191.1 lip to May 15th. 1914. To amount held of ten per 
vent., amounting to $«140.17. on account of non-fulfilment of the contract.

Sgd. Belt, & McPhee.
Oif.sk Bros. 
Dan. Oif.sk

D7D
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The evidence shews that the two sums mentioned in this 
memorandum represented the amount which remained payable 
to the plaintiffs after deducting the $5*28.48 which the defen­
dants claimed to be entitled to, and the evidence also shews that 
the $677.33 was afterwards paid by the defendants.

The trial Judge has found that the lumber in both contracts 
was settled for by the defendants. There is abundant evidence, 
apart from this memorandum, to support the finding, and such 
being the case this Court should not disturb it.

The plaintiff's allege that their failure to supply the full 
quantity of 50,000 ties called for by their agreement was due 
to the following acts of the defendants, viz. : (1) That certain 
dimensions which were being cut by them pursuant to the 
agreement would not be accepted by the railway company and 
were in fact rejected by its inspector and that the defendants 
thereupon required the plaintiffs to make no more of such ties. 
(*2) That the defendants required the plaintiffs to proceed with 
the manufacture of lumber and to manufacture lumber not 
provided by the agreement; and, (3) That the timber upon the 
specified lands would not produce 50.000 ties of any size.

The evidence in support of these allegations was that of one 
Campbell, who was employed by the plaintiffs as bookkeeper 
and sealer, lie states that he cruised the lands for tin- purpose 
of ascertaining the quantity and quality of the lumber thereon.

It is apparent that, after the plaintiffs ceased manufacturing 
ties, there remained upon the lands timber sufficient to manufac­
ture a further quantity of at least 15,000 ties, and, in my view, 
it is not clearly established that there was not thereon sufficient 
timber to enable the plaintiff's to manufacture the full quantity 
which they agreed to supply.

The agreement provided that the ties should be of two speci­
fied dimensions, but did not specify how many of each dimension 
should be manufactured. Even if the plaintiff's were directed to 
cease manufacturing ties a certain dimension specified in the 
agreement, it is not shewn that they sustained any damage there­
by or that by reason of such direction they were unable to fur­
nish the required quantity.

The claim of the plaintiffs that they were unable to complete

Bki.l & 
McViiek.

n

U
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the contract for ties by reason of the defendants having required 
them to proceed with the manufacture of lumber, and to manu­
facture lumber not provided for by the agreement is, in my view, 
untenable. I’nder the agreement the plaintiffs were bound to 
manufacture at least 200,000 feet of timber, and such further 
quantity as the defendants should order. If there was sufficient 
timber on the lands from which the quantity ordered and sup­
plied. as well as the 50.000 ties, could be manufactured, and thv 
contrary has not been satisfactorily >* the plaintiff’s were 
bound to manufacture the quantity ordered in addition to the 
ties. If any of the lumber ordered was not such as was contem­
plated by the agreement the plaintiff’s were not bound to supply 
it, and if its manufacture would result in their being unable to 
cut the required quantity of ties they should have refused to 
fill any such orders.

Evidence was adduced by the plaintiffs to shew that the 
agreement of November 20. 1913, was subject to a condition 
verbally agreed upon at the time the agreement was entered into, 
that the plaintiffs were not to be bound to supply the whole of 
the 50,000 ties in case there was not sufficient snow during the 
winter of 1913 and 1914 to enable them to do so and that the 
absence of snow during a portion of that winter prevented their 
supplying any greater quantity than that supplied by them. 
The trial Judge has found that the reason the plaintiffs did not 
supply the required quantity was because tin- snow did not re­
main long enough for them to do so.

Although no objection was taken by the defendants’ counsel 
to the admission of evidence touching upon this question, I am 
nevertheless of opinion that as plaintiffs have not, by their plead­
ings. raised it by way of answer to the defendants’ claim that 
they were entitled to the specified quantity of ties, the plain­
tiffs are not now entitled to raise it. It does not appear that 
any notice was given by the plaintiffs of their intention to raise 
it by way of answer to the defendants’ claim, and it may reason­
ably be presumed that they were not prepared to give evidence 
upon it at the trial.

There remains the question of the right of the defendants 
to retain 10 per cent, of the contract price of the ties supplied

8
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by the plaintil'i’s by reason of the non-completion of their agree- ALTA, 
ment to supply them. s , •

The trial Judge appears to have treated this provision of the 
agreement as being in the nature of a penalty, lie therefore r. 
held that the defendants were not entitled to retain the moneys mVpVikk
and In- gave judgment against them for the amount so retained s~^-[ 
with costs.

In my view, the proper construction of that provision in the 
agreement is. that the defendants were entitled to retain the 
10 per cent, of the contract price thereof by way of security 
for any damages they might sustain by reason of the non-per­
formance of the agreement on the part of the plaintiffs to de 
liver the specified quantity of ties. If they shewed damage to 
an amount equal to or in excess id’ the amount retained they 
would be entitled to retain the whole, but. if they shewed dam­
ages only to an amount less than that retained, the plaintiff 
would be entitled to receive payment of the excess.

The defendants have shewn that by reason id' the non 
delivery of the specified quantity of ties, they have sustained 
damages to an amount greatly in excess of the amount retained 
by them. They have shewn that, under the terms of the con­
tract with the railway company referred to in the agreement of 
November 20. I Old. the latter has retained from them 10 per 
cent, of the contract price of the ties cut and the defendants 
have also shewn that they would have made a profit of about d<\ 
per tie upon the 25,000 ties which the plaintiffs failed to cut.
Counsel for the defendants, however, stated during the hearing 
of the appeal that they abandoned any claim for damages be­
yond the amount retained by them.

In addition to the fact that the defendants have shewn dam­
ages in excess of the amount retained, there is the further im­
portant fact that by .the memorandum of May 15. 1014. the 
plaintiffs expressly agreed that the defendants should be en­
titled to retain the amount by reason of the non-fulfilment of 
the contract.

I would allow the defendants’ appeal with costs and direct 
that judgment be entered for the defendants in the Court below 
with costs. T would dismiss the plaintiffs’ cross-appeal with 
costs. A ppeal allowed.

3—20 D.L.R.
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VUE QUEBEC AND LAKE ST JOHN R. CO. v. FORGUES.
.. Qi/rbrr Court of King’s liciu-h, Appeal Side, Kir Horace Archambeault,

Trenholmc, Lavcrgnr, Carroll atul Pelletier. Xovember I .‘I, 11115.
I Limitation ok actions i # IV V—mil)—Action i ndkb Wokkmkn's Vom

TKNHATION Al'T—I NTKBBl PTION OK PBKSCBIPTION — PAYMKNT — 
DlKKKBKNT 8TATVTOBY I XliKM XITIKS.

The imlemnities provided by the Workmen's Compensation Act 
(Que.), whether for temporary incapacity or for permanent partial 
incapacity, are subject to one and tin- same action, and are governed 
by the same prescription, and payments by an employer to an injured 
workman operate as an acknowledgment of debt under tin- Act, thereby 
interrupting the prescription, regardless as to which of the indemni­
ties the payments were intended to apply.

element Appeal from judgment of Dorion, J., Superior Court, in an 
action under the Workmen’s Compensation Act, which is 
affirmed.

Taschereau <1 Hoy, for appellant.
(ialipeauU tV St. Laurent, for respondent.
Laverone, .1. :—The plaintiff, respondent, claims from the 

appellant an annuity or life rent of $382 under the Workmen’s 
Compensation Act for partial and permanent incapacity caused 
to him by an accident which happened on duly 2, 1913, during 
the progress of his work in the defendant’s employ in the work­
ing of its railway. The respondent alleges acknowledgment of 
this claim by the appellant, and interruption of the prescrip­
tion. The defendant pleaded prescription, inexcusable and 
wilful fault of the respondent, and denies the interruption of 
the prescription.

On July 2, 1913, the respondent, then in the employ of 
the appellant and working in the operation of railway trains, 
was the victim of an accident by which he suffered the amputa­
tion of the right leg, 4 or f> inches below the knee, on July 22, 
1913.

The appellant paid the expenses of the hospital and of the 
doctors for the respondent and immediately had knowledge 
of the permanence of the incapacity of the respondent to work. 
The appellant also paid to the respondent for 13 months an 
indemnity or compensation based upon the remuneration which 
had been given to him for the 12 months preceding the accident.

The evidence establishes that the annual wages of the re­
spondent were $849.73, being the effective remuneration which 
had been allowed him during the 12 months prior to the aeei
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dent. The respondent, by the terms of the above-mentioned 
Act concerning accidents to workmen, would be entitled to a 
life annuity of $248.41.

The facts of this case are not really contested. The only 
question in litigation is that of prescription. The accident 
happened in the beginning of July. 1913, and the action was 
brought only on September 21, 1914. The appellant invokes the 
prescription of a year. In fact the action was brought a little 
more than a year and two months after the accident.

The respondent answers that there was interruption of the 
prescription by the acknowf * by the appellant of the
respondent's right. This acknowledgment consists of the twelve 
payments made by the appellant every month, beginning 
from the date of the amputation of the respondent’s leg. The 
appellant, believing itself to interpret the law as it exists, paid 
each month to the respondent, for twelve months, $29.88, for 
which sums it received receipts in the form printed on the re­
cord, receipts which leave no doubt as to the nature of these 
payments and their object. It appears from these receipts as 
well as from the evidence that the appellant considered the in­
capacity of the respondent to be absolute and permanent.

In his action, the respondent mentions the indemnity re­
ceived as being a temporary indemnity, but he amended his de­
claration by replacing the words “temporary indemnity” by 
the words “representing the indemnity.” and I am strongly of 
opinion that if the appellant had recognized the obligation to 
pay a temporary indemnity for 12 months and up to about a 
month before the institution of the action, it would have waived 
the prescription against a demand for permanent indemnity.

The appellant claims that the acknowledgment of temporary 
indemnity is not the acknowledgment of a permanent indemnity, 
but in fact it always treated the infirmity resulting from the 
accident suffered by the respondent as a permanent incapacity 
and paid it in consequence : and it has itself given to him more 
than the judgment awards to the respondent for a permanent 
indemnity under the form of a life annuity and lower than the 
annuity that the appellant paid before the action.

1 believe that there is no reason for prolonging the discus-
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sion of this vusv, and introducing subtle distinctions. The ac­
tion brought less than two months after the interruption of 
the payments of the annuity by the appellant to the respondent 
is certainly not prescribed, and the payments in question had 
interrupted the prescription.

As the Judge of first instance says, the appellant had seen 
the amputation of the respondent’s leg and paid the expenses 
of it. It acknowledged the permanency of the respondent’s 
incapacity. It has, knowing this, paid to the respondent for 13 
months an indemnity based, not upon the daily wages received 
by the respondent at the time of the accident, as should be 
done in the ease of a temporary indemnity, but upon the annual 
wages calculated from the effective amount allowed to the ré­
pondent in the year which preceded the accident, as the annuity 
granted for permanent incapacity should be calculated.

The aid given by the Workmen’s Compensation Act is cumu­
lative, according to the interpretation given by the jurisprud­
ence, ami does not appear to have been contested.

The victim should exercise, at the same time, his right of 
indemnity for temporary incapacity and to indemnity for per­
manent partial incapacity, and exhaust at once his remedies. 
There is only one and the same prescription for the single re­
medy, and the single action of the workman.

The acknowledgment of the right of the respondent by tIn­
payment of the indemnity up to July 31. 1914, is then an in­
terruption of the prescription which covers all the remedies of 
the respondent without distinguishing if it is the case of tem­
porary indemnity or of annuity.

For these reasons I believe the judgment of the Court of 
first instance to be well founded, and the appeal should be dis­
missed with costs against the appellant.

Carroll, J.s—The real litigation is based upon defence of 
prescription. The appellant acknowledges that it paid certain 
sums for 13 months, but the indemnity paid was only for tem­
porary incapacity, and this payment it says does not constitute 
interruption of prescription of the life rent due for partial 
and permanent incapacity or for absolute and permanent in­
capacity.
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The French law of ltiilh contains, as to prescription, a text VUiL- 
similar to ours. This Act was modified in 1002, and the muditi- k r 
cation provides that the prescription will only run from the qTkhk 
day when the tm/mh is closed by the justice of the peace or am» 

from the day of the cessation of the payment of the temporary kt.Joiin 
indemnity. it. < <•

l nder the rule of the Act of 1808, it has been much dis- Fnm.us. 
cussed in France whether or not the payment of temporary in- r^iT.i. 
delimit) interrupts the prescription as to the life rent. The 
commentators are equally divided in opinion, but the majority 
judgment declares that the prescription was not interrupted. The 
reason given is that the remedy for temporary incapacity and 
that for permanent incapacity are distinct, and do not come 
from the same source. Our law as to accidents to workmen is 
different : it permits tin- cumulation of the two remedies by one 
and the same action.

It is to be noted that Sachet, the best commentator of the 
law in France, tells us that there is interruption of prescription 
when the head of the industry has declared that lie recognized 
that the accident, of which the workman was a victim, was occa­
sioned in the course of his work, this declaration implying the 
acknowledgment of the debt in principle. It is useless to ob­
ject that the employer might have considered that the acci­
dent involved only temporary incapacity, and that from that 
time there was not. on his part, acknowledgment of a debt for 
life rent.

When the employer is informed of a permanent incapacity 
and pays without reserve, he admits the debt in principle. The 
acknowledgment of the debt may consist in an act which im­
plies on the part of the employer the acknowledgment of the 
obligation to indemnify the workman (2 Sachet. No. 1305).

In this case the acknowledgment, in my opinion, could not 
be more clearly expressed. It relates to the debt of a life rent.
In fact, the accountant of the company, although the brakeman 
was paid by the hour, has calculated his wages by the year for 
permanent incapacity and not by the day for temporary in­
capacity.

Thus having paid for 12 months after being informed of
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QUE. the permanent incapacity—for this incapacity was noticed from

K H. .July 22, 1913, the date of the amputation of the victim’s leg—
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the appellant cannot legally invoke prescription which has been 
interrupted.

Whether one may consider or look at the payment as a pay­
ment for temporary incapacity or as a payment for permanent 
incapacity, the prescription, for the reasons that I have men-
tioned, has been interrupted. Appeal dismissed.

MAN REX v. NIMCHONOK
«' A. Manitoba Court of Appeal. Hotrrll, amt Kiehardn. Perdue., Cameron

and Haggart, 7V..1. Xovembrr ci». HU5.
1. Theft (SI—1 )—Mailable mattkh—( m. ('out; keck. SIMI, 400.

Criminal (NmIv see. 400 originated with tin* Pont Office Act while 
the preceding sec. 3»», originated in the Larceny Act, and in recoil 
idling the language of these two sections which in their ordinary meaning 
might si-em to apply different punishments for the same offence, tin- 
words "hereby declared to he an indictable offence" contained in see. 
400, must Is* limited at least to stolen property as to which the offenec 
has lieen declared to lie theft by some specific reference in the ( ode 
apart from the general declaration of sec. 300, if indeed it may not 
lie further limited to such chattels, parcels or other things, the steal 
ing whereof was specially punishable under the Post Office Act.
|Note the language of Code sec. 0 as to the meaning of expression» 

where the subject-matter is dealt with in another statute, and com 
pare secs. 304. 30Ô and 300 taken from the Post Office Act. |

StMtilHHIlt Crown <-asv reserved by Rrendergast, J.
E. II. Levinson, for accused.
John Allen, Deputy Attorney-General, for Crown.

The judgment of the Court watt delivered by

Richards, J.A. :—Sections 399 and 400 of the Criminal Code 
are as follows :—

‘ *399. Every' one is guilty of an indictable offence and liable 
to fourteen years’ imprisonment, who receives or retains in his 
possession anything obtained by any offence punishable on in­
dictment, or by any acts wheresoever committed, which, if com­
mitted in Canada would have constituted an offence punishable 
upon indictment, knowing such thing to have been so obtained.”

”400. Every one is guilty of an indictable offence and liable 
to five years’ imprisonment who receives or retains in his pos­
session. any post letter or post letter bag, or any chattel, money 
or valuable security, parcel or other thing, the stealing whereof
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is hereby declared to be an indictable offence, knowing the saine man 
to have been stolen.” ,• X.

It will be seen that section 399 is quite wide enough to cover 
this case and also that section 400 might, if it were not for section r. 
399, be so interpreted as to be wide enough, and it is argued for x 1MJ 1,0X1 
the defence that we should accept 400 as governing the ease, be- l,ipliehKJ 
cause of the rule that matters reasonably in doubt are to be as­
sumed in the favour of the accused.

The effect, however, of the two sections, as enacted together, 
is to leave it somewhat doubtful which should apply. Looking 
at them as they are, without going into their history, it will be 
noticed that 399 uses broader language than 400. In constru­
ing 400 we have, in order to bring the present cast- within it, to 
find a description covering the goods here stolen in the words 
“or other thing, the stealing whereof is hereby declared to be 
an indictable offence.”

With a section of this kind, following such a broad one as 
399. 1 should be inclined to construe these words as limited to 
articles specifically named in clauses of the Code which make the 
stealing of them an indictable offence. It is only in this way, 
apparently, that the two sections can lx- given separate meanings.

The result would be that section 399 would govern in ordin­
ary cases, where the stealing of the particular article in ques­
tion has not been specifically made theft by some special section 
of the Act, other than the general one as to theft; but that 
where the legislature has thought proper, by statute, to specific­
ally name certain things and provide that the stealing of them 
is an indictable offence, in such cases 399 would not apply to 
the receiving of such things but 400 would.

There is an ambiguity, at first sight, as to which section 
should be held to apply, because each, on its face, is capable of 
being so read as to apply. That " ‘ the position, we are. T 
think, justified in looking bark to the history of these sections.

An inquiry into their origin seems to me to strengthen the 
view stated above.

Before the Criminal Code of 1892. what was apparently the 
forerunner of 399 was section 82 of the Larceny Act. ch. 104. of 
the Revised Statutes of Canada. 1886. while the forerunner of

9
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MAN. 400 was section 84 ui tin* | licit 1*081 Office Act, eh. 35 of the last- 
r. A. named Revised Statutes. It read as follows :—
Ukx “*4. Everyone who receives any post letter or post letter

. r bag or any chattel, money or valuable security, parcel or other
Nimciionok. v ’ 1

thing, the «dealing, taking, secreting or embezzling whereof is
ItiHianl*. J. A , , . .

hereby declared to be felony, knowing the same to have been 
feloniously stolen, taken, secreted or embezzled is guilty of 
felony and liable to imprisonment for any term not less than five

While those sections were still in separate Acts there could 
be no doubt that section 82 of the Larceny Act was the only one 
of them applicable to such a case as the present.

Then, considering the present ('ode’s definition of theft, and 
considering that the distinction between felony and misdemean­
our is now abolished, and omitting consideration of the penalty, 
which has been changed from not less than five years to not more 
than five years, it will be seen that the above section 84 has 
practically been r< meted, as section 400. in the present Code.

Whoever draft* the Criminal (’ode, 1892. appears to have 
overlooked the fact that the word “hereby” in the Post Office 
Act necessarily confined the offences referred to. to those de­
clared to lie such by the Post Office Act. while its use in such a 
( 'ode as that of 1892 which Imd a wide scope like that of the pre­
sent Code, might have a much broader effect.

I think tin- proper conclusion to draw from the use of section 
400. following 399. is that we should confine its effect, at least, to 
offences which the Code specifically makes such, after describing 
tin* article, the theft of which is ail indictable offence. Whether 
it should lie further limited to merely the offences which were 
made crimes of theft by sections of the former Post Office Act. 
which have been now taken from the Post Office Act and incor­
porated in the present Pode. such as sections 304. 305 and 300. 
need not be now considered.

1 would answer in the affirmative the question asked by the 
learned trial Judge in his reserved case.

A nswer accordingly.
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Re TRADERS TRUST AND KORY. B. C
Itnlink Columbia Supreme Court. Morrison, •/. Xorrmber ‘20, 1015. <~

I. < OKItlHATJONH AMI COM CAN IKS ( | I \ C 5—13U ) —1‘t Kso VXI. l.lAltll.llY ul 
III RK('TORS Krach—MlS.xm n A I |u\ Ul I \ \ kstok'h II Mis Mis 
t'KASANCK NT .XI MUXS.

Moni'V obtained by n director uf n company which xva* mi tin* xerge 
■ •I" insolvency. on the representations that tin- funds xvmild hi* invested 
in lirst-class securities, hut which were in reality used to discharge 
pressing debts against the eorporation, constitutes a fraud which will 
render all the directors personally liable for the amounts thus ol> 
mined, and such liability may he enforced hy the liquidator upon a 
misfeasance summons under sec. 123 of the W inding up Act. eh. 14 4.
I5.N.C. 1000. for the benefit of the defrauded party.

Application for misfeasance summons under see. 12*1 of the statement 
Winding-up Act. eh. 144. R.S.C. 1906.

Sir Charles II. Tupper, lx.< ttnd Alfred Hull, dr., for appli­
es nts.

T. E. Wilson, and ('a il Eilium, for defendants.
Morrison, d. :—The Traders Trust Co. Ltd. was incur- M"rr|wrti 1 

porated on May Hi. I!U2. with its registered office in Vancouver,
ILC. The nominal capital of the company was put as $250,000.
The objects for which it was incorporated were to carry on the 
business of trustees, administrators, brokers, financiers, insur­
ance agents, estate agents, etc. On July 24, 1014, it went into 
voluntary liquidation, and in November following a petition 
to wind up the company was filed, alleging insolvency and de­
fault in payment of its debts, and a liquidator was accordingly 
appointed as prayed for. During the period material to the 
issues involved in this application the concern was in a bad 

to financially. The volume of business being done was very 
small, very limited in scope, and easy to comprehend and to 
follow. Insolvency was readily foreseen if, indeed, it in reality 
did not exist at the time the acts complained of were done, 
acts tending to prejudice the company, and which in fact did 
prejudice it. one of which acts created at least a creditor whom 
it was quite impossible to repay, establishing a fiduciary relation 
to that creditor, whose interest by their corporate undertaking 
they were as firmly bound to safeguard as they were to further 
the interests and objects for which the company was created.
In short, the affairs of this company could not, at that time, hear 
the most superficial investigation by one desiring to resort to it 
as a medium through which to invest.

à
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B C. The true position seems to have been this: The payment of
8. V. dividends was out of the question. They had no money except

El
Tradkhs

Koby.

as they might on the one hand borrow on tl • individual credit 
—or on the other hand such sums as they could by personal 
solicitation obtain from unsuspecting, unthinking persons for 
investment. Such moneys so accumulated, owing to the neces­

•

sitousness of the corporation, were treated as capital—their only 
capital available for the ents which were so pressing.
The bailiff was in possession under a distress warrant for rent.

e The month of September, 1913, seems to have been a crucial 
point of time in the unhappy life of the company. On the 10th 
of that month there was held a meeting of the directors at which 
it was disclosed that .$2,000 was immediately required to pro­
tect cheques drawn oil the Savings Bank accounts of the com­
pany. and also to protect trust funds in their hands, and it was 
therefore resolved to borrow $2,625 for one month at 60 per cent, 
per annum. The sqm of $2.500 was accordingly borrowed from 
one W. G. Wasmansdorff. the company giving a promissory note 
for that amount, and as additional security certain other per­
sonal notes of the directors held by the company, likewise a 
mortgage of property in North Vancouver.

On or about September 30. 1013. was the time as against 
which it was necessary to register with the Registrar of Joint 
Stock Companies, according to the terms of the statutory pro­
visions in that behalf, this mortgage bearing interest at 60 
per cent. To forestall that embarrassing event, it became neces­
sary to pay off Mr. Wasmansdorff—and there was mi money in 
sight wherewith to do it. Then all hands took, as it were, to the 
pumps. At least it is certain that some of the directors ad­
mittedly joined actively in an ineffectual search for the money. 
The campaign was brief, and it terminated by ('. B. Pitblado. 
one of the directors, telephoning from Bellingham. Washington, 
on September 30. that he had secured $2,500 there and was 
bringing it with him to Vancouver. As to how he secured this 
money I shall further on relate. He arrived in the afternoon 
of that day with $2,500 in American currency and instructed 
Mr. Ciibson. the bookkeeper, to credit Miss Bertha Kory of Bell­
ingham with that amount. Pursuant to instructions from Mr.

9765
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Pitblado, Mr. Gibson drew up a certificate of deposit in the words B. C 
following:— s <•
Su. ah. < KBT1KICATK OF UKP081T

Rk
Traders

I hadern Trust Company Limited.
Head Office, Vancouver, B.C.

This is to certify that Mia# Bertha Kory, of the City of Bellingham
in the State of Washington, U.S.A.. has deposited with the Traders Trust Kory 
Co. Ltd., the sum of $2,A00. \i..TuT,

'I'he company reserves to itself the privilege of requiring 30 days’ notice 
of the withdrawal of this deposit. It is understood that the above amount 
is to remain on deposit until such time as a suitable mortgage can lie 
obtained.

The company agrees to allow interest on this deposit at 12 per cent, 
per annum computed quarterly, the interest so accrued to Is* added to the 
face value of this certificate of deposit.

Dated this 30th day of September. A.I). 1013.
Traders Trust. Company Limited. Thomas Di ke. I irr-pnsidrnt.

Incorporated 1912. H. S. Gibson, .last. Secy.
Xot good unless countersigned b\ c. It. Pitbi.aimi.
On the counterfoil of this certificate was the following in­

dorsement :—
It is understood that the above amount is to remain on deposit until 

such time as a suitable mortgage can Ik- obtained.
The said sum was never deposited in the bank of the com­

pany. notwithstanding it was the duty of the directors under 
the memo, and articles of the company to keep moneys received 
under trust or on deposit earmarked ami intact, but on the 
contrary, it was at once paid over to the solicitors of Mr. Was- 
mansdorff, discharging the note referred to. Together with this 
amount was paid to the same solicitors a cheque for $12;"), drawn 
on lh«i Traders Trust Co. Ltd., in payment of the interest on the 
said note.

On October 2. following, Mr. Gibson was instructed to for­
ward this certificate to Miss Kory in Bellingham, together with 
a letter in the words following:—

Octolwr 2nd. 1913.
Dear Madam.—XVe enclose herewith a certificate of deposit in your 

name for $2,500. which is to lie retained on deposit here until such time 
as we can obtain for you a suitable mortgage.

We will doubtless be sending you within the next few days particulars 
«•f some mortgage offer for your approval.

The same day there was held a meeting of the direct ore when 
the transaction above was explained to them, whereupon the 
action of the management, so called, in paying off the Wasmans-
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durff note was, on motion oi Mr. Elliott, seconded by Mr. Ura- 
hum, coiiiiniivd. At this meeting were present Messrs. Duke, 
Newton, Elliott, Pitblado, Lewington and Graham. The ex­
penses of Mr. Pitblado to Bellingham were itemized, presented 
to the company and paid. The manner in which Mr. Pitblado 
obtained the money in question from Miss Kory appeared in 
her evidence, which is not contradicted—Mr. Pitblado not hav­
ing deemed it necessary in* advisable to appear, and he has en­
tirely ignored the present proceedings. Mr. Pitblado went to 
Bellingham on or about September 29, together with a Mr. .1. B. 
Nelli well, who is in no way a party to these proceedings—Mr. 
ilelliwell ha«l known Miss Kory. How Mr. Pitblado and Mr. 
lielliwcll came together in thiti matter docs not appear. Mr. 
Ilelliwell introduced Mr. Pitblado to Miss Kory. He told her 
that Mr. Ilelliwell had informed him that she possessed the sum 
of $2,500 for which she was seeking investment and he straight­
way solicited her patronage, assuring her he could invest it for 
her in a first-class mortgage, bearing interest at 12 per cent, 
per annum, through the Traders Trust Co. of Vancouver. He 
told her that though the company might not be able to get the 
money out at olive they would be able to do so within a very 
short time, and that in the meantime and until such mortgage 
was secured, the company would pay her interest at the said 
rate. She questioned hint as to the status and stability of his 
company, and he at once disarmed all apprehension and inspired 
instant confidence by solemnly assuring her that the company 
was a very sound one and that indeed, “its liabilities were 
guaranteed by the Bank of England.” Relying on this repre­
sentation she went to the Bellingham National Bank on Septem­
ber 30, and therefrom slit1 withdrew $2,500 in currency and 
handed it over to him. He then gave her the following receipt 
written on the back of a draft requisition form of the bank:—

Bellingham, Sept. 30, 1013.
Received from Miss Bertha Kory the sum of twenty-five hundred 

dollars to be deposited with the Traders Trust Co. Ltd. This deposit is 
at the rate of 12 per cent, per annum, but it is only to remain on deposit 
until a waitable mortgage is secured for her.

Sgd. C. B. Pitblado.
Mr. Pitblado then departed on the noon train passing 

through Bellingham for Vancouver, and in her own words she
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“lias not aince seen either Mr. Pitblado or her money.” It is 8 c-
in an effort to get hack her money she is now invoking sec. 123 *<•.
of eh. 144, R.S.C., by means of what, in lawyer's parlance, is 
known as a misfeasance summons, in which she charges that all Tk.mikks 
the directors are guilty of misfeasance and breach of trust in ”1^'
relation to the company in respect of the facts above stated as lxuRY
well as in respect of certain other transactions whereby the Mnrriwn, j.
funds of the company were wrongfully paid out to certain of . 
the directors for their benefit at different times, shortly before 
the winding-up proceedings. The first of these items is the sum 
of $1,058, which it is charged was paid wrongfully out of the 
funds of the company on duly 22, 1014. to Mr. ('. (J. MacLean, 
a director, or on his behalf, to one Mark Hill. when, as it is 
alleged, Mr. MacLean was indebted to the company in a sub­
stantial sum and the company insolvent. Notices calling a 
meeting of the shareholders for July 22, for the purpose of 
passing a resolution to go into liquidation had been sent out 
on duly 13 by the directors. It is also charged that, under these 
circumstances, to have discounted out of the funds of the com­
pany the promissory note of this director for $1,500 without 
security was wrong and negligent, and that the and
Miss Kory have suffered loss, and also that the directors wrong­
fully hypothecated certain assets of the company on or about 
April, 1014, to secure the personal note of Mr. MacLean, a direc­
tor. It is also charged that $128 of the company’s funds were 
paid to Messrs. Daykin, Findlay & Burnett, solicitors of the com­
pany, on July 22, 1014, which sum was due to one E. A. Sisk.
It is alleged that this payment was made by the directors, and 
that they did wrong in so doing, to reimburse the said solicitors 
for an advance made by them on an exchange of cheques for 
$150 with Mr. Sisk, whose cheque was returned by the bank, 
there not being sufficient funds to meet it. Whatever view might 
be taken of those late transactions, if separated from a con­
sideration of the sum obtained from Miss Kory, which matter 
forms the gravamen of the present application—it is of the first 
importance to shew the internal position of the company and 
the methods and devices, worthy of a better cause, which had to 
he resorted to, or at least were resorted to by some of the direc-

1168
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tors, and as it is charged with knowledge of all of them, in re­
spect of what, after all, should be considered very small sums 
to an incorporated company soliciting trust funds. Mr. Mac- 
Lean was not present at the hearing of the summons, and 1 must 
make the best 1 can of his affidavit and his examination on dis­
covery. Mr. Daykin very emphatically disclaimed any intention 
of wrongdoing. The other directors who appeared also took 
the position that, either they were ignorant of the true situation 
or did not comprehend the meaning of what they did know was 
being done. Some of them seek to free themselves from blame 
because, at a certain juncture, their functions were thought to 
have been delegated to what was called an “executive committee.” 
But the only trace there is of that committee is somewhat nebu­
lous. Whatever may be the powers of delegation ordinarily and 
under normal circumstances, 1 am certain there cannot be a 
power to delegate the task of circumventing a confiding investor. 
Where a power to delegate exists it must be exercised specifically, 
knowingly and bond fide, after the directors have determined 
upon a particular bond fide course of action. It is pointedly 
put to me whether the directors did not leave matters in Mr. 
Pitblado’s hands, for him either alone or through some expedi­
ent, such as an executive committee, to get the necessary funds 
by “hook or by crook. And that at a time when those trans­
actions were of sufficient solemnity and importance as to require 
the serious, considered and particular attention of all the direc­
tors. If that be the position, then one must look for some ade­
quate excusatory answer.

The company was desperately endeavouring to keep itself 
alive and from what motive Î Surely one was to keep up an 
appearance of prosperity, which would induce the public to 
patronize them as a safe and secure medium for receiving, hold­
ing and investing trust funds. If that be true of these directors, 
then they are guilty of fraud towards any person who is in­
duced by that semblance of prosperity to deal with the com­
pany: Evans v. Coventry, L.J., 25 Oh. 489.

Lord Romilly, M.R.. in the case of Land Credit Co. of Ire­
land v. Lord Fermait, L.R. 8 Rq. 7 at 11. in dealing with th«*
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facts of that case said what seems to me to be apposite to the 
faets of this ease:—

What is their excuse? The excuse of all is about the same. They say 
they did not know for what the payment was made. To some it was ex 
plained before the meeting, to others after the meeting, hut they treated 
it as a matter of routine, and relied upon the executive committee from 
which the cheques so drawn proceeded. Two or three of the defendants 
who only understood it after the meeting was over said they disapproved 
of it much, and that if they hud understood it they should not have sane 
tinned the payment, hut that it was then too late, ami indeed, that one 
of the cheques had been already paid, although that fact does not appear 
to have been known to them at the time. It appears to me that all these 
defences are equally futile.

And then he proceed» :
If a director could justify himself for sanctioning an impro|ier pa\ 

ment by asserting ignorance of the purposes for which the money was 
meant to be applied no director would ever be liable for the most flagrant 
abuse of the trust funds confided to his care, as he would always take 
care to be uninformed of the purpose for which the money was required.

Directors are liable for the misprisions of their co-directors where they 
are under the duty of finding out and knowing and preventing such mis 
prisions and where, under the evidence, they aie to Is- regarded as having 
assented to such misprisions: Vol. 10 Cyc., p. 825.

If they do not exercise that cure in the circumstances which 
a due regard to the rights of others require, they are liable : 27 
('ve. 805.

Where directors personally and knowingly derive a benefit 
from the fraud if a sub-agent they may be held liable on the 
ground that he thereby becomes in a sense their agent : Weir v. 
Ihll, :i Ex.I). 238.

It is an equitable rule which has always lieen guarded and enforced 
with the utmost jealousy that no fiduciary agent shall, under pain of con 
sequences thoroughly well known, intentionally place himself in a position 
in which his interest may conflict with his duty. The rule is not a mere 
arbitrary or technical rule, but it is based upon high grounds of morality, 
and the Courts of equity have always held any departure from it to be a 
very serious wrongdoing: Rigby. L..I.. in Laguna* Xitratr Co. \. Laguna* 
Syndicate,, (1899] 2 Ch.D. 392.

Directors’ private interests must yield to their official duty 
whenever those interests are conflicting. They cannot take to 
themselves advantages not common to all the shareholders : 
Ur Camerons, etc., U. Co., Ex parte Bennett, 18 Beav. 339.

When dealing with the funds or moneys of the company they 
must he under an honest or reasonable belief in a state of facts

Tkadkks
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which would justify the payments in question : In re Kingston 
Cotton Mills Co., [1896J 1 ( 'll. p. 345. 1 quite agree with the 
contention of the respondents’ counsel that:—

The amount of care is dillicult to deline; but it is plain that directors 
are not liable for all mistakes they may make, although if they bail taken 
more care they might have avoided them.

Xaliomd Itnnl: of Wales Ll(l.f Cory's Cast, [1899] 2 Ch.D. 
672; (hun ml Canny <1 Co. v. dibit, L.R. 5 ILL. 480; Lagunas 
X Urate Co. v. Lagunas Synd., [1899] 2 Ch.D. 392; lie Hrazilian 
Rubber Co., 11911] 1 ( It. 425. I also agree with them where they 
contend that “business cannot be carried on upon principles of 
distrust. Men in responsible positions must be trusted by those 
above them as well as by those below them until there is reason 
to distrust them. Care and prudence do not involve distrust, 
but for a director acting honestly himself to be held legally 
liable for negligence in trust in the officers under him, not to 
conceal from him what they ought to report to him, appears to 
us to be laying too heavy a burden upon honest business men. " 
Itut it is not to be lost sight of that eases such as this are always 
cases of degree. In Leeds Estates liadding <(• Investment Co. x. 
Shepherd, 36 Ch. D. 787. the directors trusted their manager 
and were held liable :

They did not lake the trouble to hcc that what he «lid wuh even uppar 
ently what he ought to have done. They delegated their functions to him.

1 In* • mu' rule, difttcganling cn-uistic distinction* a* to «Icgree* nf care 
and diligence, holds directors liable for being ignorant of what they might 
have «li*c iV'ii'd by tin- exerci-i- of I ha t good, businc*' diligence» which 
the law iui|M>scH on them : lo ( ye. S.1‘2.

The rule is as it ought to be. that he who has put his trust 
in the wrongdoer and held him out to the world as a person to be 
dealt with shall bear the burden of his acts: St. Aubyn x. Smart, 
L.R. 5 Kq. 183 : Swift v. Jewsbury tV Goddard, L.R. 9 Q.B. 560. 
The authorities are numerous in support of those principles to 
which I have referred, dealing with the degree of diligence and 
care to be observed by directors. But in this matter now before 
me the liability alleged rests upon a higher ground, viz. : it rests 
upon the ground of an affirmative breach of trust : Bargate v. 
Shortridge, 5 1I.L. Cas. 297.

Counsel for the respondents relied largely upon the eases 
of Dovry v. Cory, [1901] A.C. 477. and Préfontaine v. Grenier.



26 D.L.R.J Dominion Law Reports. 49

11907J A.C. 101. Rut the fact* upon which those eases turned 
are essentially different from those* of the present ease, and 
should be readily distinguished. There is no doubt that Pit - 
blado perpetrated a pitiably mean fraud on Miss Kory. Noth 
ing has boon said on his behalf, doubtless nothing eould have 
been said on his behalf except, perhaps, that when he relieved 
her of her cash he was acting for the benefit of his fellow direc­
tors and only for himself qua director. Perhaps it may be in 
his favour that, once having secured this money, he «lid not re­
main as he then was out of the jurisdiction of the Courts. 
Mad he done that and tvtained the money. I could readily agree 
with much of the able arguments submitted by counsel for the 
respondents. But he returned, and without losing a moment’s 
time he proceeded to misapply the money, surely with the know­
ledge of the directors securing the signature of the vice-presi­
dent. Mr. Duke, to the certificate of deposit- which he first read 
and presumably understood. Mr. Duke is a man of business 
experience ami acumen, and I have no «loubt but his name on 
the directorate was of alluring assistance to the eompany. h’or 
him it was urged that what he did was merely a matter of 
routine, to which In- gave nothing more than mechanical thought 

meaning thereby that he simply signet! what was put before 
him. Rut the critical time and the turn of affairs in his com­
pany must have been present to his mind. All tin* disquieting 
circumstances were fully known to him. lie must have known 
that Pitblado went to raise the money ami the purpose for 
which that money was needed. If that were not so. then as a 
reasonable, prudent, careful man of ordinary business under­
standing, he should have become suspicious and hesitated. If 
he trusted, under all the circumstances, of which he should not 
have been ignorant, then he must bear the consequences. If In- 
signed merely as a matter of form and in complete igtmrance 
of the circumstances surrounding it he must be put in the same 
position as if he had made himself master of all the circum­
stance»—Joint Stock Dis. Co. v. Brown, L.R. 8 Kq. 381.

As regards Mr. Baykin, his counsel. Mr. White, submitted 
that the payment to Wasmansdorff was simply a renewal of 
the old loan which took the form it did in order that the ern
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B. C. pany might benefit by an evasion of the Companies Act, and
8.C. make it possible for Wasmansdorff to extend the time for the

Kk
payment of the moneys due him, without registering his secur­
ity—and thus prevent the company being wound up. 1 cannot 
follow this reasoning if it is meant as an excuse or answer to 
the herein. At most, this alleged renewal, if it can be so
designated in a business sense, was merely an expedient to 
postpone the inevitable. Then, as to the Mark Hill loan, the 
position is difficult to undci on any hypothesis other than
that the bookkeeping of the company was utilized for the pur­
pose of raising a loan of $ 1.000 from the company for MacLean, 
a co-director, through llill, who is a brother-in-law of Mr. Day- 
kin. and who was secured by assets of the company, the com­
pany not being consulted in the r. The net result, regard­
less of the details, and as to how they may be viewed, was that 
one director, with the aid of another, secured a personal, exclu­
sive benefit at the expense of the company, its shareholders and 
creditors, with nothing to shew for it but the unsecured promis­
sory note of the beneficiary. And that on the eve of the liqui­
dation of tlii- company—Mr. MacLean was president and man­
aging director and with Mr. Pitblado. might be characterized as 
a dominating factor in the affairs of the company. It seems to 
me a matter of comment that lie should be absent at such a 
critical juncture as September, 1913. lie admittedly realized 
the scope of his duties and kept in touch with all that was going 
on. lie was aware of what happened in his absence. As
to Mr. Uraham. were it not that he derived a personal benefit 
by the retirement of ' . which Wasmansdorff held, 1 should
have some ion in going so far as to hold him wholly liable,
notwithstanding that he was present at the meeting of October 2. 
and was made aware, if he paid any attention, as to what was 
going on. He. too, cannot have been ignorant of the dire straits 
into which the company had come. 1 put Mr. Thomson in tin 
same category, and reluctantly. Wasmansdorff held his note also, 
which was paid off by the Kory money. As to Mr. Lcwington.
1 should like to see my way clear to relieve him, but I cannot 
escape from the facts which shew that he stood by and did not. 
until too late, evince that interest on behalf of Miss Kory and
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the affairs of the company, which, if manifested earlier, by exer­
cising his proper functions as a director, might have effected a 
protection to them and relieved himself of liability. “It was 
his duty as a director not to have remained quiescent or ac­
quiescent, which is much the same thing, in what his brother 
directors did:" Joint Slock /). Co. v. liroirn, supra. All the 
directors were participators in the non-investment of Miss 
Kory's money: Ifi Hritish < I nurd ions Lift Assn. Co., 14 Ch.D. 
335.

I find that all the directors cited are liable for repayment of 
the sum of *2,500, and interest, and that it should be paid to 
the liquidatin' for repayment to Miss Kory. That MacLean and 
Daykin are also liable for the other amounts, *1,000 and *150 
respectively, with interest, which sums should be paid to the 
liquidator to form part of the assets of the company.

As to the costs of the directors whose names have been struck 
from the summons. I decline to comply with their counsel’s re­
quest that they be paid by the applicant.

Application </ranted.

ATTY.-GEN'L FOR CANADA v. RITCHIE CONTRACTING AND SUPPLY 
CO. AND ATT’Y.-GEN’L FOR BRITISH COLUMBIA

Sii/inim t'niirl of ('iimnlti. Sir t'harlrs l'i I : /m Ii ill:. mill Ihirirs,
liliiiflton. Ihifl. \ Hill in mill Hroilriir. ././, \ on mini 2. 11116.

I. ( OXSTITl TIONAI. i'.AW (8 Ml—1411) OoMINlUX OH ClimiNM XI. IHIXI.XIX 
1*1 III 1C IIAKBOI HH—WllAT ARE.

English Buy. lying outside the entrance In the lliilhour of Vancouver. 
It.C.. is not n "|iithlic harbour** within the meaning of that term 
used in the third schedule of the Hritish North America Act. |KH7. 
and. therefore, nut "the property of ( nnada" under sec. I0S. so as to 
entitle the Dominion government to restrain parues from removing 
gravel from a hank running out from the coast into the bay. necessary 
for the protection of ships anchoring therein, as a harbour of refuge 
from storms.

|Finlicrim Vhhv. ||SUS| A.( . Tail, considered: IT P.I..I». 77S. go 
M.C.H. ***. a 111 rnied. |

Appeal from the judgment of the Court of Appeal for 
liritish Columbia, 20 B.C.R. 333, affirming the judgment of 
Macdonald, .1., in the Supreme Court of British Columbia. 17 

•. D.L.H. 77H, by which the action was dismissed with costs.
Xeuwombe, K.C., Deputy Minister of Justice, for the appel- 

■ hints.
L. (I. Mcl’hillips, K C., and 7. .1 Hitchie, for the respon-
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8m < 'iiarlks Fitzpatrick, F.J.:—The substantial daim in 
this ease is for a declaration that English Bay forms part of the 
Harbour of Vancouver, and, as such, is the property of the 
Dominion of Canada under the terms of the B.N.A. Act, 1867. 
Section 108 of this statute provides that
the public works and property of each province enumerated in the third 
schedule to this Act »luill Is* the property of Canada.

1 do not think it is necessary for the decision of the present 
ease to refer to the other public works and property enumer­
ated in this third schedule, although for certain purposes, it 
might be desirable to make a comparison with the nature of the 
other public works and property so enumerated and passing to 
the Dominion of Canada.

The constitution of this country was established by the 
B.N.A. Act, 1867 (Haldane, in Australia Case). It is, compara­
tively speaking, a short statute, and it is obvious that many 
matters with which it deals could only be provided for in gen­
eral terms. It is the business of the Courts, when occasion 
arises, to say what interpretation is to be put on any of its pro­
visions, so far as these govern the particular ease. It is not 
the business of the Court to expand or supplement the legis­
lation.

The Judicial Committee of the Privy Council accordingly, 
in the Fisheries Case, ( 1898] A.C. 700. declined to give am 
general definition of what constituted a “public harbour” with 
in the meaning of the above provisions of the B.N.A. Act. At 
pp. 711-712 of the judgment it was said :—

Their Lordships think it extremely inconvenient that a determination 
should lie sought of the abstract question what falls within the description 
“public harbour.” They must decline to attempt an exhaustive definition 
of the term applicable to all cases. To do so would, in their judgment. 1m 
likely to prove misleading and dangerous. It. must depend, to some extent 
ut nil events, upon the circumstances of each particular harbour, what 
forms a part of that harbour. It is only possible to deal with definite 
issues which have In-en raised. It appears to have been thought by the 
Supreme Court in the case of Holman v. Green, 6 Can. S.C.R. 707, that if 
more than the public works connected with the hnrliour passed under that 
word, and if it included any part of the bed of the sea, it followed that 
the foreshore between the high and low water-mark, being also Crown pro 
perty, likewise passed to the Dominion.

Their Lordships are of opinion that it does not follow that, because 
the foreshore on the margin of a harbour is Crown property, it necessarily
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lui ms part of tin- harbour. It may or may not <!o no, u<t< tiding to circum 
stance». If, for i-xample, it had actually Iwen used for harbour purposes, 
such as anchoring ships or landing goods, it would no doubt, form part 
of the harbour; but there are other eases in which, in their Lordships’ 
opinion, it would be equally clear that it did not form part of it.

A large hotly of evidence has been taken, and, at the argu­
ment before this Court, a wealth of research was offered us in 
tin1 form of dictionary definitions, descriptions of the principal 
harbours of the world, and other interesting information.

Into any of these considerations it is unnecessary for me 
to enter, holding, as I must do. that Knglish Kay is in no 
sense of the word a harbour; it is. in my opinion, wanting in 
every distinctive mark that would render it possible to describe 
it as such. It is, indeed, admitted that, except as a possible 
harbour in the future, it can now only be considered as an 
outer harbour or part of the harbour of Vancouver.

It matters nothing. I think, that some one. in the year 1855, 
may have described this then scarcely explored part of the 
coast as suitable for a harbour, or that the Dominion govern 
ment should have proclaimed it as being a harbour or part of a 
harbour. What we have to do is to decide whether at the pre­
sent time it is a harbour within the meaning of the K.X.A. Act. 
so that the property in it is vested in the Dominion government. 
As I have said. I cannot find anything present, either of usage, 
works or requirements which would render it possible to de­
scribe this open bay as fulfilling any of the conditions essential 
to bring it within any definition or description of a harbour.

1 do not desire to express any opinion on the questions which 
have been discussed during the hearing as to whether a harbour 
must necessarily have been such at the date of the Union, or 
whether it is sufficient that it was then a potential harbour; or 
whether, though the property remained in the province at the 
I nion, it could, by subsequent events be divested and become 
the property of the Dominion. None of these questions, in my 
opinion, need to he answered for the decision of the present

CAN
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I' irputrii'k o. l.

There is one point calling for consideration. The statement 
of claim was by leave amended to include the claim put forward 
in par. 11, to the effect that whether Rnglish Kay be or be not
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CAN. a “public harbour," the defendants had no right to interfere
s.c. with the bed of the foreshore thereof, the same being navigable

MWVANAhA
waters of the sea.

This point, though ‘ was not relied on at the hearing

Contract 
ino (Vi.

in the Courts below, and does not appear to have been referred 
to in the a ‘ ; no attempt to deal with it is made in the

’s factum. The practice of raising a substantial claim
t iBieirli* C.J. for the first time at the hearing of an appeal before this Court 

is most objectionable and should be discouraged in every pos­
sible way. The inconvenience of such a course and its unfair­
ness to the opposite side are obvious. This view has been 
strongly upheld by the Judicial Committee of the Privy Coun­
cil in the recent ease of Ci7i/ of Vancouver v. Vancouver Lum­
ber Co., 11911| A.C. 711 at 720.

This claim is, of course, advanced under sec. 91 of the B.N.A. 
Act 18(17. which gives to the Parliament of Cu * exclusive 
legislative authority over (amongst other matters therein enum­
erated) "10. Navigation and Shipping.” It is to be observed 
that it is simply legislative authority over the subject which is 
given to pai nt. and we have not been referred to any legis­
lation by parliament under which the claim in question could 
ne supported; it follows, of course, that no contravention can 
lie alleged of any legislative provisions made by parliament.

As presented by counsel in argument at the bar of this 
Court, the * " is an abstract one, since there arc no facts 
established o.i which it can be based. It is not shewn that 
there is any navigation to lie interfered with or that, if there 
were, it would be interfered with by any action of the respon 
dents. The contrary would indeed appear to be the case. 
Neither is it shewn that the removal of sand as taken by the 
defendant company could cause any injury to the coast; the 
contrary would again appear to be the case. The practice of 
the removal of such natural products of the shore as sand, 
shells and seaweed spoken of in Couleon & Forbes, in the extract 
quoted in the appellant’s factum, is a common one. and as 
therein stated the right belongs to the Crown or its grantees; 
if. however, the shore is the property of the Crown in right of 
the province, this does not assist the " of the Dominion
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(Government. Even if English Buy were a harbour, the fore­
shore might be the property of the province, and it has not 
been shewn that it is the property of the Dominion. The pro­
vince might have the right to take sand from the even
if English Bay were a harbour, and. a fortiori, if it were mcrelx 
a part of the coast of the province.

The appeal should be dismissed with costs.
Davies, J.:—The substantial questions to be determined on 

this appeal are, first, whether English Bay or harbour lying 
outside the entrance to the harbour of Vancouver was a “i 
harbour” within the meaning of the term as used in the third 
schedule of the B.N.A. Act. 1867, and became, under sec. 108 of 
that Act, “the property of Canada"—and, secondly, whether, 
if it was not such a “public harbour” the Dominion Government 
had the right to restrain parties from removing gravel from a 
bar or bank running out from the coast into the bay and alleged 
to be necessary for the protection of shipping resorting to and 
anchoring in that bay as a harbour of refuge from storms.

As to the first question whether English Bay was, at the 
time British Columbia entered into the Union with Canada, in 
1871. a “public harbour” within the meaning of the B.N.A 
Act, I feel I need not say more than that I fully concur with 
the Courts below and with my < ** s in answering that 
question in the negative.

Mr. Newcombe* however, contended that even if English Bay 
was not, in 1871. when British Columbia became part of Can­
ada, a public harbour, it was at least a potential one. and has 
since then become a public harbour by reason of the use made 
of it by shipping and for shipping and harbour purposes, and 
by the proclamation of 1912 proclaiming it as a port and de­
fining its limits.

I am quite unable to accede to this contention. I do not 
think the 108th section, enacting that
the public works «ml property of each province enumerated in the 3rd 
schedule to this Act shall lie the property of Canada

was ever to cover more or can fairly be < rued as
covering more than public works and property existing at the 
time the Union took place. That section passed the property in
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these enumerated works from the provinces to ( ,'anada. It was a 
I hen present transfer of existing public works and property and 
had no relation to potential works or possibilities, such as har­
bours, which, in the future, settlement by population and ex­
penditure of money might create.

If, subsequently to Confederation, from any cause potential 
harbours became dc facto harbours, and it became1 necessary for 
the- Dominion to acquire the rights or property on their fore­
shores, either vested in the Crown in right of the province or in 
private individuals, there were obvious methods by which the 
Dominion could acquire such property or rights.

Then, as to the right claimed on the part of the Dominion, 
if Knglish Bay was a harbour of refuge for shipping only, and 
not a “public harbour” the meaning of the Act, to re­
strain any one from removing gravel from a bar or bank form­
ing, as contended, one of the eting arms of the alleged har­
bour of refuge for shipping and so destroying or impairing the 
protection its presence gave to the harbour, 1 have only to say 
that the amendment to the statement of claim, par. 11, did not 
claim that there had been any such removal of the sand or gravel 
from the bar in question as was destructive or prejudicial to 
the harbour or bay as a harbour or port of refuge. Nor did the 
evidence shew or prove that to be the case.

If, under its ve power over navigation and ship­
ping, the Dominion had created and defined any special place 
as a port or harbour of refuge, it might well be that it would 
be entitled to prevent its destruction as such by the removal of 
one of its protecting arms by exercising its power of expropria­
tion and awarding compensation to the owner of the foreshore, 
whoever he might be. The trial Judge has found that the bay 
does not, except under the special circumstances and to the lim­
ited extent he mentions, afford for ships a haven of safety, and 
I do not think that the evidence shews a removal of gravel or 
sand from the bar which can be said prejudicially to affect that 
bay as a harbour of refuge.

The claim advanced was an absolute one challenging the 
right of the Attorney-Ocncral of British Columbia 
to authorize the removal of any part of the said bed or foreshore or inter 
ferenee therewith.
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It does not claim that the removal of the sand or gravel eom- CAN 
plained of prejudicially affected that bay as a harbour of refuge, s. c.
but simply puts forward the claim on the ground “IJUL J'uin minaiu IU6 vieilli vu liiv giuuuu AlTY -(ÎKN
that the waters of English Bay, being navigable waters, it was the duty koi ynaih

of the Crown in so far as it was represented locally to maintain the bed 
and foreshores of the said waters in their natural states.

( Ninth xvi
It seems to me that, as made, the claim was based upon the

contention that English Day was a public harbour within the „J~., 
B.N.A. Act, and that its foreshore as such had passed to the 
Dominion.

I have already dealt with this part of the case, but giving 
the very widest construction to the claim as made and assum­
ing that it was intended as an assertion of a right to protect to 
the fullest necessary extent a harbour of refuge created by the 
proclamation of 1912, 1 fail to find evidence to support the con­
tention that the removal of the sand or gravel proved did pre­
judicially affect or destroy such harbour, or might be reason­
ably feared to have that effect.

The complainant has failed in proving the facts essential to 
tin- maintenance of his case, and I would, therefore, ’ iss the 
appeal.

Idinuton, .1. :—The claim of appellants that English Bay îdingto» j 

now in question was a public harbour or part thereof within the 
meani’ g of the B.N.A. Act, I think must rest upon the meaning 
lo be given the term “public harbour" as used in said Act and 
1 lie relevant facts demonstrating the conditions and use made 
of such bay, in 1871. when British Columbia became one of the 
provinces of Canada.

If we have regard either to the language used by the late 
Lord Herschell in A.-(i. for Canada v. The A.-C. for Ontario,
• tv., f 18981 A.C. 700 at 711 and 712, when dealing with the 
term “public harbour" as used in said Aet, or I submit, to the 
plain ordinary meaning of the words, it seems quite clear that, 
at said date, there had not been any such use made of any part 
of said bay as to constitute it or any part of it a public harbour 
or part thereof.

It has been argued, however, that the said bay, together with 
the pmtMing conformation of the adjoining and adjacent land 
fitted it by nature for use as a harbour, and hence, as part of

3
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CAM. the Crown domain, was in fact a public harbour at the time in
8.C. question. The language 1 use is mine, but, as 1 understand the

kob Canada

argument put forward, it represents fairly the substance thereof 
without expanding its details. It seems to me almost such “an

It ITCH IK exhaustive definition of the term applicable to all cases as 
their Lordships declined to attempt.

Indeed, the argument seems in direct conflict with what their
Mington. J. Lordships had in mind, else I suspect the few additional words 

needed to cover, what the hand of man in the service of the 
Crown may have done to aid nature, and thus have completed 
all that was needed to frame the desired exhaustive definition, 
would surely have been supplied.

Nay more, the framers of the legislation by which British 
Columbia became part of Canada, could, at that stage of things 
(in British C s development) so easily, instead of using
the round-about language they did, have framed a suitable de­
finition that would have made plain all now contended for if 
they really intended as is argued.

For these and other considerations, needless to dwell upon, it 
seems to me the argument is not well founded, and that using 
the old method of resorting to the facts, as their Lordships sug­
gested in the ease just referred to. destroys appellants' ease.

And as to what has been called the other branch of the case 
so far as designed to protect a harbour, that must also fail for 
want of a “public harbour” to be protected.

Then neither does the proclamation nor the Act of 1913, 
constituting the Harbour Commission, which have been, ten­
tatively as it were, put forward, seem when clearly examined to 
found any claim such as made.

The Dominion Parliament may have the power by legisla­
tion to lay a foundation for such a claim. Why, indeed, tin- 
easy path of legislation has not been chosen instead of tin- 
thorny and difficult one of litigation, seems inexplicable.

The proclamation deals only with the constitution of a port 
and the Act of 1913. by sec. 11 thereof, only gives the commis­
sion such property as the Dominion, at the enactment, may have 
had within the limits defined therein.

Moreover, if the marking on ex. 3 of where the sand in ques-

99
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tion was taken be correct, that taking was outside said limits. 
And 1 suspect the Act was passed later than the alleged com­
mission of the trespass.

It would seem as if the property in the foreshore was vested 
in the province: possibly subject to legislation of the Dominion 
in virtue of its powers over navigation and shipping. In the 
absence of such legislation it is not worth while forming a de­
finite opinion as to the powers each may have relative thereto. 
And even if their is. upon which I express no opinion, an in­
herent power in the Dominion t<> take, against any one impeding 
navigation, proceedings to restrain the same, the facts in evi­
dence do not seem to fit or lay a foundation therefor. And if 
the province has the right to the soil and minerals therein, what 
of the sand ?

I think the appeal should be dismissed with costs.
Diw, .1. : The principal question must be decided by t In­

application te provisions of the B.N.A. Act. which effected
a distribution between the provinces and the Dominion of the 
property of the (Town within the territorial limits of the sex 
era I provinces. As Lord Watson observed in the Previous 
Metals Case, A. (I. for li.C. v. A.-C. of Canada, 14 App. ('as. 295. 
at MU.
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The title to the public lands of Briti-h Columbia has all along been 
and still is vested in the Crown: but the right to administer and to dis­
pose of these lands to settler* together with all royal and territorial re­
venues arising therefrom, had Ixs-n transferred to the province, before its 
admission into the Federal Union.

And I think it is not unimportant to keep in view the differ­
ence between the provisions of the B.N.A. Act. dealing with 
public proprietary rights and those of see. 91. conferring gen­
eral re jurisdiction. It is true, as has been frequently
pointed out. that when public property is spoken of in the Act 
as being “the property of" or “belonging to" the Dominion 
or a province these expressions import that the right to its bene­
ficial use or the proceeds of it is within the exclusive disposi 
tion of the Dominion or of the provincial legislature as the ease 
may be. the property itself remaining in the “Sovereign as the 
Supreme Head of the State" (see |1892| A.C. p. 443) : and it 
may be an admissible form of expression to say that the ques-

4
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CAN. lion whether a Riven item of public property is vested in the
8. C. Dominion or in the province is strictly a question of legislative

\tty -("ikn t*°,,D,ol over its administration as property. Nevertheless this
fob Canada legislative control over Crown property as property whether

Ritchie transferred to the Dominion legislature or reserved to the pro­
vincial legislatures is treated in the B.N.A. Act as ownership, 
and their Lordships of the Privy Council have more than once 
held that the provisions of the Act dealing with this subject of 
ownership in relation to public property must be construed and 
applied independently of the provisions dealing with general 
legislative jurisdiction.

In SI. Catherine’* Mill in tj and Lumber Co. v. The Queen, 14 
App. Cas. 46 at fi9, it was said :—

Their Imnlship* are. however, mm hie to imitent to the argument for the 
Dominion founded on sec. 92 (24). There can be no o priori probability 
that the British legislature, in a branch of the statute which professes 
to deal only with the distribution of legislative |tower, intended to deprive 
the provinces of rights which are expressly given them in that branch of 
it which relates to the distribution of revenues and assets. The fact that 
the |tower of legislating for Indians, and for lands which arc reserved for 
their use has lieen entrusted to the Parliament of the Dominion is not in 
the least degree inconsistent with the right of the provinces to a beneficial 
interest in these lands, available to them as a source of revenue whenever 
the estate of the Crown is disencumbered of the Indian title.

lu .1.4». of the Dominion v. A.-(l. of Ontario, [1H98J A.C. 
700 «1 709 and 710:—

It must also lie borne in mind that there is a broad distinction be­
tween proprietary rights and legislative jurisdiction. The fact that such 
jurisdiction in respect of a particular subject matter is conferred on the 
Dominion legislature, for example, affords no evidence that any proprietary 
rights with respect to it were transferred to the Dominion. There is no 
presumption that liecause legislative jurisdiction was vested in the Dorn 
inion parliament rights were transferred to it. The Dominion of Canada 
was called into existence by the B.N.A. Act, 1867. Whatever proprietary 
rights were at the time of the passing of that Act possessed by the pro 
vinces remain vested in them except such as are by any of its express 
enactments transferred to the Dominion of Canada.

And. at p. 713:—
If. however, the legislature purports to confer upon others proprietary 

rights where it |mssesses none itself, that in their Lordships’ opinion is 
not an exercise of the legislative jurisdiction conferred by sec. 91. If the 
pontrary were held, it would follow that the Dominion might practically 
transfer to itself property which has. by the B.N.A. Act, been left t<> tin- 
provinces and not vested in it.
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The question, therefore, whether Spanish Bank has passed 
to the hi a <|uvNtion which inuHt lie detennined by re-
ferenec to the provisions of the Act relating to the distribution 
of the public assets, ami us it is not disputed that the property 
in question was vested in the province at the time of Confedera­
tion, the point to be determined is whether or not it has by one 
of the “express enactments” of the B.N.A. Act been transferred 
to the Dominion. The Dominion contends that it has been so 
transferred, by force of sec. 108, as part of a “ • harbour"
within the meaning of item two of the third schedule.

The Dominion contention is twofold. (1) That English 
Bay was a public harbour within the meaning of item two at tin 
time of the admission of British Columbia into the Canadian 
Cnion and Spanish Bank was part of that harbour. If these 
prepositions be established, the property v passed
to the Dominion. (2) That English Bay, being at the time 
mentioned, an arm of the sea having the physical qualities 
necessary to fit it for use as a harbour and having since
become in fact a public harbour of which Spanish Bank is a 
part, the public harbour with Spanish Bank as one of its con­
stituent parts has consequently passed to the Dominion.

First, then, was Spanish Bank part of a public* harbour at the 
time of the admission of British Columbia into the Canadian 
Federation within the meaning of the second item of the third 
schedule?

Lord Hcrsehell, for the Judicial Committee in the
Fisheries Case, (1898] A.C. 700 at 711. says, it would be ex­
tremely inconvenient that a determination should be sought of the 
abstract question: “What falls within the description of a public 
harbour?” And he adds that it would be likely to prove mis­
leading and dangerous to attempt an exhaustive definition of 
the term applicable to all eases.

Nevertheless, it must be difficult to apply one's self intelli­
gently to the question of fact whether a particular locality does 
or does not fall within item 2 of the third schedule without first 
having arrived at some conclusions as to the attributes con­
noted by the phrase “public harbour.” In Reg. v. ffannam, 
2 Times L.R. 235. Lord Esher said :—
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X Imrlstur in it* unliiiMiy «rnw wn* h |i!hw In tlii|»- fmin tin*
viol» in*e uf tin* m‘m, ami wlim- »lii|M an- hrouglit for •■oiiiim*r«-iul |iiir|Hw-« 
In Inail Mlltl UltloMlI glNMl*.

Ami liv added. "thv quays wen* u necessary part of tin* har- 
In>ui\" During thv argument on the h'islnrits fast, | IN98| 
A t'. 7tMi. the opinion whh expressed more than onee liy Lord 
11 ersehel I and Lord Wat Hon. and it does not appear to have Imvii 

disputed on In-half of the Dominion, that to constitute a “publie 
harbour" within the meaning of item two. it would not In- 

sufficient to have simply an arm of the sea affording shelter to 
ships in certain states of the wind and that the phrase em­
ployed connotes, in addition something in the nature of pub­
lic user fur loading or discharging ships The observations made 
repeatedly by their Lordships during the argument are. of 
course, not authoritative, but I think one is justified in appeal 
ing to them as evidence of the meaning of the phrase "public 
harbour" according to the common understanding. See steno­
grapher's note of the argument at pp. 198. 199 and 201. In 
I f», x C./'./f. fV. 119061 A t 204. it was assumed that it was 

necessary to shew user for commercial purposes as distill 
guished from purposes of navigation merely, (lenerally speak 
ing. I think such user must In- shewn in the absence of some 
evidence of recognition by eom|H*tent public authority of the 
locality in controversy as a harbour in the commercial sense : 
Tin Kinfi v. HriuHmrn, 14 Kx. < \R. 419. at 429 and 430. As to 
the extent of the commercial user necessary to bring a given 
liNNility within the description "public harbour" a variety of 
circumstances may no doubt affect the determination of that 
question.

In British Columbia there was passed, in 1867. and in force 
at the time of Confederation an ordinance known as the " liar 
hour Ordinance." an ordinance respecting harlsuir and tonnage 
dues and to regulate the licenses on the vessels engaged in the 
coasting and inland navigation trade, which provided for the 
pHH'Inmation of "ports, inland places and waters" as "har 
hours," the effect of the proclamation being to bring the pro 
claimed locality under the Act for the purpose of applying the 
regulations and prohibitions enacted by it There is no evidence
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in thin inimv ami, hm I |minted out. in giving judgmvnt at the 
trial in AM. for H.(\ \. ('.PM. Co.f 11 H.< It. 289, thm- was 
in that viimv no vviiiviiw of any proclamation having hwn issued 
umler that ordinance or under the ordinanvvM passed moiiiv yean* 
Indore in xvhivh the legislation had its origin. Mail it liven hIivwii 

that suvh proclamations had issm-d with roqieet to other local i- 
ties, while the I ovality in controversy had never liven |iroelaiined. 
that would have l>een of eiuiNideralile weight in favour of the 
province; while, on the other hand, the faet that the locality had 
Imtii proclaimed would establish a ease in favour of the Dominion 
xvhivh it might he dillieult if not ini|iosNilile for the province to 
repel Again, the expenditure of publie moiiex or the absence 
of Miieli expenditure may lie a eireimistanee of some importaiiee. 
None of these elements is present in this ease. The evidence 
shews that the physieal eharaeter of Knglish May is suvh as to 
make it eapalile of living used as a harbour. It is eapable of 
being used, that is to sax. in its natural state, not merely as a 
sheltvi for ships, but as a harbour for enminereiiil purposes; 
but the evideiiee as to the state of afTairs at the date of the 
I'ninii does not really earry us lieyond this There is no evi- 
deiiee that it xvas then in use or had ever been in use as a bar 
hour in the eomniereial sense, and the probabilities are against 
it ; and there is no evideiiee that there ever had lieen any publie 
money spent upon it or any other recognition of it as a harbour 
by any competent publie authority. My conclusion is. on this 
question of faet. that the decision must be against the Dominion.

Kven on the assumption that tin* Dominion had sufficiently 
shewn Knglish May to have been a public harlsnir at the date 
mentioned, there would still remain the question whether Span 
ish Monk was a part of that harbour; there is. as I have said, no 
evidence of user, but I am not sure that, given a public har- 
Isiur. their Lordships' observations in the Fuhrries , | IH9K| 
A.r 700. as to the evidence of user by landing goods or anchor­
ing ships van properly be read as intended to lay down a single 
exclusive test for determining whether the foreshore or solum 
is or is not part of it. To me. at all events, it is not quite ob­
vious that a ledge or sandspit, tin* property of the frown, afford­
ing protection necessary for the maintenance of a public har-
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hour, that is to say, protection ncccHaary to enable it to be used 
for that purpose, can in no circumstance be regarded as part of 
the harbour within the meaning of item two unless it is shewn 
to have been used for discharging or mooring ships. That Span­
ish Rank, however, is sueh a necessary protection is not satisfac­
torily proved.

The second question remains. If the question of public har­
bour or no public harbour, for the purpose of applying sec. 108, 
had to be decided by reference to the circumstances existing at 
I lie time the controversy arises and not by reference to the state 
of circumstances existing at the date of Confederation, I should 
have no difficulty in holding that English Bay is now a ” 
harbour.”

The additional question—whether or not Spanish Rank is 
a part of that harbour is one which would probably have to he 
answered in the negative by reason of the absence of satisfactory 
evidence either of user or that it serves the office of protection.

I think, moreover, that the Dominion fails in its main con­
tention on this branch of the argument. The language of secs. 
108 and 109. and of the 3rd schedule when read with sec. 117. 
seems to me to shew that subjects of the third schedule were in 
tended to be transferred to the Dominion as subjects which, 
when the Act came into force, were the property of the province 
and at that time answered the descriptions found in the schedule 
In other words, as the transfer was to be operative upon the 
passing of the Act. the subjects transferred were necessarily 
subjects ascertainable at the time by the application of those 
descriptions to the existing facts. The other construction would 
lead to results little short of absurdity.

The 3rd schedule is in the following words :—
Provincial public work* and pro|wrly to hi- the property of Canadn 

1. Canals, with lands and water power connected therewith. 2. Public bar 
iKiurs. 3. Lighthouses and piers, and Sable Island. 4. Steamboats, dredge* 
and public vessels. 5. Rivers and lake improvements. 6. Railways ami 
railway stocks, mortgages, and other debts due hv railway companies 7 
Military mails. 8. Custom houses, post offices, and all other public build 
ings. except such as the Government of t'anada appropriate for the us* 
of the Provincial Legislatures and Governments. 9. Property transferred 
by the Imperial Government, and known as Ordinance Property. 10 
Armouries, drill sheds, military clothing, and munitions of war, and land 
set apart for general public purposes.

5
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It could hardly have been within the contemplation of the 
Act that the roadbed of a provincial government railway, for 
example, constructed after Confederation should pass to the 
Dominion as soon as it should be a completed railway or that a 
ship acquired for provincial government purposes should forth­
with become the property of the Dominion. One can hardi\ 
distinguish between such subjects (which, if existing at the 
date of the Act, would, of course, fall within the third schedule) 
and a pier or an artificial harbour constructed as a provincial 
government work.

A reference to the language of the judgments in which the 
effect of sees. 108, lit!) and 117 has been discussed seems to indi­
cate that it has generally been assumed that the subjects which 
passed under section 108 were subjects ascertainable at the time 
of the transfer. In the Vancouver Street Knits Case (A.-G. v. 
f'./'./i*. Co.), 119001 A.C. 204, 11 D.CUi. 28!), it was assumed in 
all the Courts that the question of public harbour or no public 
harbour and whether the foreshore was one of the constituents 
of the harbour must be decided by reference to the facts exist 
ing in 1871.

In the litigation that is generally known as the Fisheries 
Case, 11898) A C. 700, the first question submitted by the Don 
inion and the provinces in relation to the beds of public waters 
and public harbours was in this form in part:

Did the beds «if tin* lakes, rivers, public harliours situate
within the territorial limits of the several provinces not granted la-fore 
Confederation become under the B.N..V Aet the property of the Dominion? 
(See 11*981 A.C. at 701.)

The formal answer given by their Lordships to the tirst
1 question is as follows:—

1. In answer to the tirst and fourth «piestions, that under the H.N..X. 
I Act. 18(17. the improvements only in lakes an«l rivers within the province. 
I bt'came the property of the Dominion of Canada; that under tin* same Act.
■ whatever is properly comprised in the term “public harbour” brmmt the 
5 property of the Dominion of Canada; ami the answer to the question.
■ what is properly so comprised, must drpeud, to *omr rxtenl. upon tin- civ 
K i'uni stances of each particular harbour.

All this points to a transfer operative at the passing of the 
1 Act; and on the argument it was assumed that the date of Oon- 
M federation was the decisive date. See report of the argument
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at |i. 202. Ah to the point of view from which the nubject was 
considered in the Supreme Court of Canada, see judgment of 
Strong, C.J., 26 Can. S.C.R. 444, at 515. The question sub­
mittal in that case were framed after a good deal of considera­
tion and with the object of setting at rest as far as possible such 
points as that now mist’d by the Dominion. 1 think there is 
sufficient evidence in the arguments and in the judgments to 
shew that there was a general consensus of view that the posi­
tion now taken hv the Dominion was not sustainable.

It was also contended on behalf of the Dominion in this 
Court that the acts complained of, removing sand from the bank 
in question, constituted, in some way. an infringement of the 
jus publicum of which the Attorney-General for the Dominion 
is the proper public authority to make complaint. I have no 
doubt that the Attorney-General of the Dominion has a status, 
acting for the Crown on behalf of the public, to invoke the aid 
of the Courts to restrain, in a proper case, any substantial in 
fringement of the public right of navigation or of the rights 
incidental thereto. Hut counsel for the Attorney-General of 
Canada at the trial took an attitude which precludes the appel 
hint from raising at this stage any contention that what is now 
complained of was in fact an interference with any of those 
rights: and that ground of relief cannot be considered in this 
Court.

It seems necessary to add a word Upon the suggestion that 
the Dominion Parliament may. in the exercise of its legislative 
powers, under sec. 91, against, the will of a province, acquire 
the title to provincial Crown lands for the purpose of eon 
st it lit i ng a harbour. To say the least, that, ! think, is gravely 
questionable, it would be going far beyond anything decided 
or any opinion expressed in the A.-G. v. C.P.R. Co., [19011! 
A.C. 204. 11 B.C.R. 289, where the Courts had to deal with an 
Act passed in exercise not only of its authority derived from 
sec. 91, but also of powers arising from the Terms of Union 
under which British Columbia entered Confederation and with 
a case, moreover, in which the assent of the province was abun 
dnntly proved; it would not be easy to reconcile such a proposi 
tion with Lord Herscheirs language quoted above from the
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judgment in the Fisheries Cast, ( 1898J A.C. 700, or with sec. 
117 of the B.N.A. Act. 1 do not, however, enter upon a dis­
cussion of the subject. Reference may be had to Clement’s 
Canadian Constitution, at pp. 388 and 389, the Burrard Power 
Co. \. Tkt Kiny, 43 Can. S.C.R. 27, at 52, and the Indian Treaty 
Cost ; Province of Ontario v. Dominion of ('amida, 42 Can. 
S.C R I. at 127.

Anulin, #1. : I cannot believe that it was intended that every 
indentation of the uninhabited sea and lake coasts of Canada 
which had a natural < that rendered it susceptible
of use as a harbour, should pass under section 108 of the “Brit­
ish North America Act” from provincial to Dominion control. 
In my opinion “public “ in the third schedule means
harbours in use as such, and not mere potential harbours.

The purpose and operation of section 108 was to effect an im­
mediate transfer of property from the provinces to the Dorn

I strongly incline to the view that it does not apply to har­
bours which have only come into use as such after the Union. 
There are other means by which the Dominion can acquire 
jurisdiction over such harbours and title to the property in 
the land under and adjacent to them requisite for their proper 
control and administration, whether that title is vested in the 
Crown in right of the province (A.-G. for B.C. v. C.P.It. Co., 
11906] A.C. 204), or in private individuals.

But it is not necessary to determine this question because 1 
heard nothing in the course of the argument of this appeal, and 
have found nothing in the record which would warrant inter­
ference with the findings of the provincial Courts that neither 
at the date of the entry of the Province of British Columbia 
into Confederation (1871), nor at the time when this action was 
begun, was Knglish Bay in fact a “public harbour” within the 

I meaning of that term as used in the schedule 3 to the B.N.A.
Art.

Neither the proclamation nor the statute of 1913, relied on 
I by Mr. Ncweombe, in my opinion, effected a transfer of the 
■property in question from provincial to Dominion control. The 
■proclamation deals with a port, not with a “public harbour,”
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ami is apparently based on an assumption that Knglish Bay 
foiined part of the harbour of Vancouver. The .statute pro­
vides powers of expropriation which, ho far as the evidence 
shews, have not yet been exercised.

The record contains neither allegation nor evidence that the 
removal of sand hy the respondent company had affected, or 
was likely to affect, any interest over which legis
lative jurisdiction is vested in the Dominion under the heading. 
"Navigation and Shipping.”

1 would dismiss the appeal.
Bhodevr, J.:—This is an appeal from the Courts of British 

Columbia which dismissed the action of the appellant.
By the B.N.A. Act, sec. 108, and the 3rd schedule, the pub 

lie harbours of each province have become the property of 
< 'anada.

By the order-in-eouneil. passed by the Imperial Govern 
ment in 1871, British Columbia was admitted into the Dominion 
of Canada, and it was stipulated that the provisions of the 
B.N.A. Act should be applicable to British Columbia.

Vancouver harbour was. on December 3. 1012, proclaimed 
as such by the Governor in Council under the provisions of the 
Canadian Shipping Act, and according to that proclamation 
Knglish Bay was declared to Ik- a part of the harbour.

In the year following, a statute was passed by the Federal 
Parliament vesting the administration of the harbour in the 
Vancouver Harbour Commissioners, one of the appellants in thi 
present case.

We have to examine, at first, whether this Knglish Bay was 
a public harbour in 1871. As it has been decided in the Fish 
eries Cast , |1898| A.C. 7(X). the question as to whether a piece 
of property is a harbour or not is a question of fact which ha* 
to be determined according to the circumstances of each ease.

The Vourts below unanimously found that Knglish Bay was 
not, in 1871. a public harbour and nothing has been brought 
before us which could convince me that this finding was errom 
oue.

It is even very much to be doubted whether this part <>f 
Burrard Inlet which is called English Bay was ever considered

1451
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iH'furc the |UTM*liiimitioii of 1912, hn part of the harbour of Van- 
«•ouwr, or vs as ever vonsidvrcd a harbour by itself. We find 
by a chart of Burrard Inlet, issued in 1891 by order of the Can­
adian Government, that Vancouver harbour did not include 
the part of Burrard Inlet vs here English Bay is situate ; and 
that chart then proves conclusively that even the Dominion 

s, before 1891. did not consider English Bay as a 
part of the harbour of Vancouver.

By the proclamation of 1912, and by the statute passed in 
the following year, the Dominion authorities, of course, assume 
control over all Burrard Inlet, including English Bay. But that 
proclamation did not give them the ownership of the bed of 
the bay. It remained vested in the provincial authorities and 
the Dominion Government could not assume any right of owner­
ship with regard to that bed without taking the necessary ex 
propriation proceedings. It was a very easy thing to do, but 
it was not done, and until this is done the provincial authorities 
may assume to be the owners of the bed of English Bay.

The action of the appellant was properly dismissed, and 1 
see no reason vThv we should interfere with the judgment of 
the Courts below.

The appeal is dismissed with costs. .\ppral dismissrd.
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Brodeur J.

I Leave to nppviil the Prix \ Council xva» grnnt«*«l I >«*e«*mlM*r 211. I fl I R. |

Annotation Constitutional law—Property clauses of British North America Annotation 
Act—Construction of.

Constitutional intercut attache» to thi*» ea*«‘ lieciine it. a|ma rent I v for 
the first time, suggests a question which will some «lav. no «louht. have to 
In* decided. a ml xvliirh may he expressed in this form: Is the British 
North America Act to lie construed ns always speaking, or «1 i<l it -peak 
once for nil on duly 1. IRfl". when it was brought into force ? This que* 
lion may take two forms; it may relate to the transfer of property from 
the provinces to the Dominion. <«r it may relate to the distribution of 
legislative power. In the principal ea*v. so far a* it is touched on. it took 
the former shape Mr. Nexxvomhe. on behalf of the Dominion Dovernment 
«■untended that see. 108 and schedule 3. whereby it is enacted that “Pub­
lie Harbours” belonging to the «lifièrent provinces shall lie the propertx 
of Camilla, should In* construed as passing to the Dominion, not onlv 
thn-v barlumr- which wen* publie harbour* at tin* time of the I’nion. hut 
also those which afterward* liera me publie harlw>ur*. In 1I In. Hen. of It.C. x 
t'anwiinn Pariflr It. Co.. Il B.C.K. 2H«I. at 21M1. Hunter. (had so held, 
lie there -ays; “The publie work- forming part of the publie liarlkiur. as 
well as the hi«I of the hnrlsiur. are. ami always have ls*eii. v«**t«*il in the

3309
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Crown. an<l it was no doubt considered advisable, if not actually necessary, 
to transfer the jurisdiction, executive and legislative, over public harbours 
to the Dominion, as ancillary to the proper exercise of its powers relating 
to shipping and navigation. The jurisdiction, in my opinion, is latent, and 
attaches to any inlet or harbour as soon as it becomes a public harbour, 
and is not. confined to such public harlwmrs as existed at the time of the

In the principal case it was |M>rha|i« not really necessary to decide the 
point, Itccnuse Fitzpatrick. and Anglin. distinctly, and Idington. 
,f.. and Brodeur, ,T.. apparently, hold that English Bay, the focus in que* 
lion, was not, a harbour in 1871. when British Columbia came into the 
Union, and is not a harbour now. Duff. .1., however, holds that, tlmugli 
not a hurbour in 1871. it is a harlsiur now. But whether actually neces 
sarv to decide the point or not. Davies, and Duff. J.Î., hold decidedly, and 
Anglin, J., strongly inclines to the view, that *cc. 108. schedule 3. doe» 
not apply to harlsmrs which have only come into use as such after the

If “Public Harbours” were the only provincial property which sec 
108 referred to. more might Is* said for the opposite contention. For. a» 
the Privy Council pointed out in the St. Catherine* Milliny rf /,timber Co 
Case (1888). 14 App. Cas. at p. fifi, in construing such enactments in the 
B.N.A. Act, it must always Is* kept in view that, where public land, with 
its incidents, is described as the “property of." or as “belonging to” tin 
Dominion or a province, these expressions merely import that the right 
to its beneficial user, or to its proceeds, ha» lieen appropriated to the 
Dominion, or the province, as the case may he. and is subject to the control 
of its legislature, the land itself being vested in till* Crown. See also the 
Fiaheric* Case, f 181)8] A.C. 700 at. 700-711. It might then have been eon 
tended, not unreasonably, if “public harbours" stood alone, that, inasmuch 
ns "navigation ami shipping" had been placed under the exclusive juris 
diction of the Dominion parliament, the proper construction of sec. 108 
was that whenever a place became a public harbour, even after Con fédéra 
tion. it should automatically cease to he under provincial administration, 
and pass under Dominion administration. But Duff. seems to give tin 
roup ile firAcr to such a contention when In- points out that sec. 108. bo 
sides "public harlsiurs," includes “railways," "piers" and "public vessels." 
and says: “It could hardly have been within the contemplation of the Act 
that tin» roadbed of a provincial government railway, for example, con 
structcd after Confederation, should pass to the Dominion as soon as it 
should be a completed railway, or that a ship acquired for provincial gov 
ernment purposes should forthwith become the property of the Dominion 
One can hardly distinguish la-tween such subjects (which, if existing at 
the date of the Act. would, of course, fall within the third schedule), and 
a pier, or an artificial harbour constructed as a provincial government

But let no one suppose that this convicts the B.N.A. Act of a can us 
owi**us. For just as in Atty.-Oen. of H.C. v. Can. Car. R. Co., f 100(1
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A.t\ 204 {cf. Booth v. McIntyre (18801. 31 f.P. at |i. 193). the I'rivy 
Council decided that for the purposes of a Dominion r il wav company, the 
Dominion Parliament Inis power to dispose of provincial ( rown lands, and. 
therefore, of a provincial foreshore to a harlsiur. so there can Is* no doubt 
that, under its exclusive jurisdiction over “navigation and shipping,” the 
Dominion parliament could expropriate a provincial harUmr. And so, in 
the principal case, per Davies, and Duff. .1.1.

Some day, as already stated, the question whether the B.N.A. Act is 
to be construed as always speaking may arise, not in reference to its 
section transferring provincial property to the Dominion, but in reference 
to its clauses defining areas of legislative power. Such a question has 
already arisen in the Australian Common wealth, where ‘trademarks” 
is one of the subjects with respect to which the Federal parliament is 
expressly given power to make laws. Such a power is conceded, though 
not expressly granted in our Federation Act. to the Dominion parliament, 
no doubt as incidental to. nr included in. its exclusive jurisdiction over 
“the regulation of trade and commerce," In Atty.-flen. for .Voir South 
Walea v. Brewery Employcea I'nion of V.K.W. (10081, tl C.L.R. 489 (<*/. 
Keith’s Responsible Government in the Dominions, vol. II.. p. 840I. tIn­
validity of part VII. of the Commonwealth Trademarks Act. 1005. came up 
for consideration. That section of the Act provided for the registration 
of workers’ trademarks. These marks or Inliels were marks affixed to 
goods to shew that they were manufactured by the workers or associations 
of workers by whom they were registered, and the Act penalized the use of 
marks in the case of goods not produced by the workers or associations. 
The aim of the enactment was. of course, to extend the influence of trade 
unions by allowing the immediate identification of good* as produced 
under union conditions, and several brewer) companies of New South 
Wales questioned its validity. The Court decided against the validity of 
the part of the Act attacked, because they held that the power of the 
Commonwealth to legislate as to trademarks did not extend to permit the 
creation of what was not a trademark at all in the sense of that word 
as understood in 1900, the date of the enactment of the Constitution. 
O'Connor. J., pointed out. 0 C.L.R. 409 at 340. that a workers' trademark 
was deficient in Isith of the essential eharneteri-ties of a trademark a* 
ordinarily understood, a trade or business connection 1st ween the pro 
prietor of the trademark and the goods in question, and distinctiveness 
in the sense of being used to distinguish the particular goods to which 
it is applied from other goods of a like character Monging to other people. 
Even so we may surmise, in view of the liberal construction given to those 
clauses in our Federation Act which confer spheres of legislative power, 
that the decision would lie different under our Constitution, if the subject 
of trademarks was expressly placed within the legislative |siwers of the 
Dominion parliament.

There can Ik* no doubt that the phrases by which subjects of legis 
lative power are conferred must acquire a more extended connotation as the 
•n vent ions of science and developments of the national life extend the

CAM.
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significance of ativli phrases lieyomi what they comprehended when the Con­
stitution was origin» ll\ framed. Thus, in l'rtutaculo Telegraph Co. v. 
IVrWmi Union Trlrgraph Co. 1 1877 i. !MI I'.S. 1. the power of the Congress 
of the Vniled States to regulate commerce with foreign nations, and 
among the several states, and with the Indian trilies was held not eon 
lined to the instrumentalities of commerce as they were known and used 
when the constitution was adopted. As the Court says : “It keeps pace 
with the progress of the country and adapts itself to the new develop 
ment a of times and circumstances. It extended from the horse with its 
rider to the stage coach, from the sailing vessel to the stenmlmnt. from 
the coach and the steamboat to the railroad, and from the railroad to 
the telegraph, as these new agencies are successfully brought into use to 
meet the demands of increasing imputation and wealth."

In annotating the principal case, we must not overlook the eontrihu 
lion which Duff. d.. makes to the knotty point of what, constitutes a 
•‘public harbour" within sec. 108 of the Federation Act. After quoting 
some words of l>ird Ksher, in Rrgina v. Ilatinnin. 2 Times L.R. 236. and 
referring to some observations of Lords llerschell and Watson, reported a* 
occurring «hi the argument liefore the Privy Council in the Finhrrir.» Canr.
118081 A.C. 700. he says: ‘In Mly.drn. v. Can. Car. R. Co.. flWOfl) A.t 
204. it was assumed that it was necessary to shew user for commercial 
pui|Hi«‘es as didinguished from purisme* of navigation merely, (leneralh 
«peaking. 1 think such user must he shewn, in the ahsi-nce of some evi 
donee of recognition by coni|ietent public authority of the locality in con 
troversy as a harbour in a commercial sense. Thi King v. Hrnribiirn. I4 
Can. Ex. 4IP. As to the extent of the commercial user necessarx to bring 
a given hs'iility within the d«i*eription "public harlsiur' a variety of eh 
cnmstances may. no doubt, ailed the determination of that decision."

X II I lut

QUE WARNER QUINLAN ASPHALT CO v CITY OF MONTREAL
i.hirbrr Kino'" fan'll. Sir llnrnrr I rrhnmbi mill. flW# honigin. .1

KB Ihlolnr It. 11116.
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I'i xiiimi Am.xi I>isi mkiio\ xm to—Wkoxoki i xxx xim m xii xi 
Vll'.XI. «"ONTHAVT.

Though the court is given absolute discretion under art. Wilt C.P.Q. 
to temporarily suspend an interlocutory injunction pending an appeal 
no such relief will Is- granted where it lia» the died of complet eh 
destroying the «diject of an interlocutory injunction against a muni 
cipality to prevent the execution of a contract which has been xvrong 
fullx axvarded. through favouritism, a» against the rights of a loxest 
bidder.

NIhIcnikiiI Petition for temporarily «impending an interlocutory in 
.junction granted by a .Indge of the Superior Court on Auguat 
:tt. 1915.

Smith tf* Mar key, for petitioner.
./. //. Dillon, for appellant.
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Sir Horace Archambeault, C.J. :—The Wamer-Quinlan 
Asphalt Co. obtained an interlocutory injunction against the 
City of Montreal to stay the execution of a contract awarded 
by the Board of Control to the Aztec Asphalt Co.

The Judge who granted this injunction based his judgment 
upon the illegality arising from the fact that this contract had 
been given to the Aztec Co., through favouritism and wrong­
fully, although the Warner-Quinlan Co. should have obtained 
it as being the lowest tenderer.

The Warner-Quinlan Co. at the same time brought an action 
against the city to have annulled the resolution of the Board of 
Control awarding the contract to the Aztec Co., and to have 
declared permanent the interlocutory judgment which had been 
granted.

This action of the appellant was afterwards dismissed on 
the merits, and the interlocutory judgment was. in consequence,
• I Hashed and annulled. The judgment declares that the commis­
sioners are not obliged to award the contract to the lowest ten­
derer, that the Wamer-Quinlan had no legal right to receive the 
contract; and that it suffers no wrong from the fact that the 
fontraet was not given to it. while the annulment of the con 
tract would cause the Aztec Co. considerable damage.

The Wamer-Quinlan Co. at once inscribed an appeal from 
the judgment given, and this appeal is pending.

Art. 969 C.P.Q. declares that the interlocutory injunction 
remains in force, notwithstanding the final judgment which 
annuls it. when the judgment is thus immediately taken to ap 
peal; but it adds that the Court of Appeal, when application is 
made to it during the session, or two Judges of that Court, when 
the application is made outside of the sittings, can suspend 
the interlocutory injunction temporarily.

The Aztec Co., relying upon this last provision of art. 969. 
asks us to suspend until judgment on appeal the interlocutory 
injunction which was granted in this cause, and which is yet in 
force, notwithstanding the judgment which quashed it. It 
alleged that the delay which the appeal would necessarily in­
volve would cause to it. as well ns to the City of Montreal, irre­
parable damages; that the contract could only be put in exc-
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cut ion during the line season, and that it will be necessary to 
execute it in the spring if the suspension demanded is not 
granted. It adds that it has brought from the United States 14 
wagon reservoirs for asphalt liquid, that there are 10 of them 
not used, and it suffers on this head a «lamage of $40 a day.

The application made to us, as may be seen, is to permit the 
execution of the contract, that is to say, the laying of the asphalt, 
notwithstanding the injunction which forbids this execution 
of the contract pending the action.

I do not see that we can grant this application. To do so 
would render absolutely inefficacious the interlocutory judg­
ment which the law declares to be still in force. The petitioner 
should have asked leave to appeal from the judgment which 
gr " this injunction if it wished to destroy the effect of it.

When the legislature gave to the two .Judges the right to 
*• " an interlocutory juilgment during the hearing on ap-
peal. it gave them an absolute discretion in this respect. The 
fact that art. 969 declares that this suspension should be tem­
porary, proves that it should not be granted if it has the effect 
of completely destroying the object of the injunction, that is 
to say. as in the present ease, to permit the execution of the con­
tract. which the injunction has precisely the object of prevent­
ing. To grant the ion to the petitioner would virtually
lie to reverse the judgment which granted the interlocutory in­
junction. The Court alone has this right, and we would be 
abusing the discretion which is given to us by suspending the 
injunction.

I should ad«l that though the petition of the min-en-caum 
s«‘ts up the interest of the city to obtain the suspension applied 
for, the city has not deemed it proper to join with the company 
in tliis demand. It has not even filed an appearance before us. 
The reason for that is perhaps that a demand of intervention 
in the cause in the Superior Court, on the part of one Rodrigue 
Langlois, alleges certain facts which arc not of a nature to put 
the Aztec Do. in a position very favourable towards the members 
of the Board of Dontrol and of the City Douncil.

As to the damages which the petitioner claims to suffer from 
the delay in the execution of the works, it will be indemnifieil

1
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if the Courts are in its favour, because the Warner-Quinlan Co. 
gave security for this purpose when it obtained the issue of the 
interlocutory i njunetion.

On the other hand, the inconvenience which would result 
from the execution of the contract would be irreparable, if the 
contract were annulled either on account of its illegality or on 
account of fraudulent manœuvres.

We are, therefore, of opinion that the petition submitted 
should not be granted. Petition dismissed.
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REX v LICENSE COMMISSIONERS OF POINT GREY B. C.
EX PARTE GRAUER AND ROBINSON ----- •

Itritish Coluwbio Su/nmir Court. \f(tcil<nnihl, ./ July 7. MH.Y
I INTOXICATINU 1.101 «Mis (g II It—401—I.HTVsKv l)|S<l(KTION \s TO

liBANTIMi —ItKVIKW BY COI RT.
I’lidcr <ic. AO nf tin* Miinifi|>itl Act i lt.( . i. I0IA. tin* Umiril nl"

Mcciihi- ( iiiiitiliNHiiinci.H luts tin- ulisuluti- « I incict ii hi tn grmit tin* re 
nvwul of limites «ml where im Im.l faith i* shewn the enurt w II not 
interfere with the Board's discretion in refusing to grant a renewal 
uf hotel licenses, even where such refusal would result in a total 
denial of liquor licenses in the niuni<'i|uilit\.

Action to make absolute rules for mandamus to compel the statement 
renewal of hotel licenses.

IV. H. A. Hit chit, K.( '., for (Irauer Bros.
F. ,/. Mc I) ou fiai, for Robinson.
It. 1. livid, K.l for License (’ommissioners.
M xcnoNAhn, .1.: In these cases (irauer Bros., as licensees m*. .ii.imiii .1. 

«•f the (îrainl Central Hotel at Kburne. in the municipality of 
Point Grey, and K. •). Robinson, as licensee of the Kburne 
Hotel at the same place, seek to make absolute rules for man­
damus, directed to the board of license commissioners for the 
municipality of Point Grey, commanding them to renew the 
licenses for such hotels. The board, at its statutory meeting on 
dune 9, 191 f). had unanimously declined to renew the licenses.
The license inspector, at such meeting, reported in writing that 
from periodical inspections he had always found the hotels 
conducted properly; and that the licensees were of good char­
acter and in all respects appeared fit persons to hold licenses.
According to the minutes of the meeting, the inspector, in reply 
to a question of the reeve, as chairman of the board, in refer­
ence to the hotels, said that the “guests were very few. and for
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days no guest* tit all- mostly bur trade." The minutes do 
not show any miNoiiN for thv action of the Board in declining 
to renew.

By-law No. 15 (1911) of the municipality relating to liquor 
licenses whs repealed by by-law No. 8 (1915), passed on June

mu',:rs <o i 1915. The latter by-law was authorized under see. 50 of the roisi own
.— Municipal Act, Amending Act (ch. 46), 1915, which repealed

svc. 323 of the Municipal Act. By such sec. 50, the council of 
every municipality is empowered to pass by-laws “not Contran 
to or inconsistent with this or any Act" inter alia, 
ia| fur regulating.the manner end prescribing the conditions in and under 
which the lioard of license commissioners may grant or refuse the renewal 
of licenses.

Sub-sec. 2 of sec 50 provides that nothing in such sec. 50 
contained,
shall bo deemed to cancel, or prevent the renewal of, any liquor license 
granted and issued prior to the passing of this Act.

By-law No. 8 outlined the requirement* and procedure neces­
sary in order to obtain the renewal of a license, and sec. 25 of 
the by-law provided that, “the board may, at its discretion, 
grant or refuse the renewal of licenses.” Sec. 26 then stated 
that, if the applicant for renewal of a liquor license had made 
proper application ami the board were satisfied that such appli­
cant had complied with all the provisions of the by-law and with 
all statutory requirements, it ‘‘mai/, upon payment of the re­
quired license fee. grant the renewal of license applied for." 
It was contended that “may" in this section should be con­
strued as “shall" so as to make the grant of renewal compul­
sory and not permissive on the part of the hoard. 1 do not 
think the eases cited support this contention. It would com 
pletely destroy the effect of the previous sec. 25, conferring 
discretion upon the Board, and would be directly opposed to 
sec. 299 of the Municipal Act relating to the powers of the 
board, as follows:—

The board of license commissioners subject to the provisions
of this Act, or the provisions of any by-law passed by the council In 
accordance with a powei conferred upon the council by this Act. max 
in their discretion, grant or refuse a license, or transfer of a license, or 
a renewal of license, or cancel a license absolutely.

Counsel for the board did not satisfy me as to the object

B. C.
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ii ml effect of the proviso above referred to in said sub-sec. 2 of B C-
said sec. 50, but I do not think it destroys the discretionary s. <
power sought to be conferred by by-law No. 8, nor affects the “ ~
statutory discretion vested in the board by sec. 200. The board

Il I I II I I l.ieKNHIof Point Drey were not controlled by a by-law similar to the ,
one referred to in Prudhommi v. /,/< < a.s# (Commissioners, 1C S|"NM,S oiI'oixt can
H.C.R. 487, at 490, as follows :— -----

No application for renewal shall b> refused by the board, unless it be 
proved that the licensee has been guilty of an infraction of the provisions 
of this by-law, or unless the number of licenses are reduced, in which case 
the licenses shall Is- reduced in order of the last issued.

It was then contended that if a “discretion” with respect to 
the renewal of licenses rested with the hoard, it had not been 
properly exercised. The board is a judicial body and is re­
quired to grant or refuse licenses in open Court, and an at­
tempt was made to shew that the question of renewal of these 
licenses had been prejudged by the board before its sitting.
The evidence does not in the slightest way support such a 
conclusion. Did the board then exercise this discretion within 
the rules applied to a licensing board by Lord Halsbury in 
Sharpe v. Wakefield, [ 1H!)1 ] A.C. 173. at 179 :

An extensive power is confided to the justices in their capacity a- 
justices to be exercised judicially ; and “discretion" means, when it is 
«aid that something is to be done within the discretion of the authorities, 
that that something is to he done according to the rules of reason 
and justice, not according to private opinion: Hookes Case. 5 Rep. 100. 
according to law and not humour. It is to he not arbitrary, vague and 
fanciful, but legal and regular. And it must he exercised within the limit 
to which an honest man. competent to the discharge of his office, ought 
to confine himself.

All the members of the Board, though not required to do so. 
deemed it advisable to file affidavits setting forth the reasons 
why the licenses were not renewed. For example, the reeve, in 
the (Irauer case, stated :—

That a icnewal of the said license was refused by the said hoard for 
the reason that, the hotel in question was not doing a legitimate hotel 
business, and that its guests were very few: that its liquor trade was 
almost entirely bar trade, which facts were reported to the board by the 
license Inspector: also the licensee admitted that he was losing money on 
the hotel, and even on the bar itself, and as the municipal council had 
recently passed a much stricter liquor by-law. the board thought that it 
would only be encouraging breaches of the by-law to renew the license 
under the financial conditions in which the licensee admitted that he was.
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•tut! t. licensed premises living situa tv in a residential district, it was not 
11 wined to be in the publie interest of the municipality, or of the local it} 
in (piestion, to have any licensed hotel premises there.

lie then adds that the board heard the licensee at some 
length and deemed it advisable to exercise a statutory discre­
tion and refuse to renew the license. Accepting such reasons 
as the ones which actuated the board in arriving at its decision, 
have I any right to interfere with the discretion exercised under 
these circumstances.’ In Sharpi v. Wake field, supra, it was 
contended that the right to refuse renewal of license did not
depend upon the same discretion as might be exercised in re­
fusing a license in the first instance : Lord B ram well said :

It is su id that this power or right (of refusal) in the magistrates 
does not exist where u license has been granted, mid the question is 
whether it should Is- renewed. I am not sure that this contention might 
not lie met by this: The magistrates have a discretion to refuse; tile} 
are not bound to stale their reason, and. therefore, their decision cannot 
be questioned, but 1 think it better to say that, in my judgment, if the} 
had to state their reasons it would be a good one in point of law that the} 
refused to renew on the ground of the remoteness from police sii|H'rvision. 
and the character and interests of the locality and neighbourhood in which 
the said inn is situate. Of course the findings of the facts by the sessions 
is conclusive.

In Her v. London County Counvil. 11915] 2 K.B. 466. 31 
T.L.R. 249, the Court of Appeal refused to interfere with the 
discretion exercised by the county council as a license author­
ity in refusing to grant the renewal of music and cinemato­
graph licenses to a company on the ground that the majority 
of the shareholders were alien enemies. The reasons were dis­
cussed by the Court, but the Court did not interfere with the 
discretion exercised, even although there was no evidence to 
shew that such alien enemies as shareholders had so far done 
anything that would militate against the " ' • interests. Lord 
Reading in that case points out that :—

It must be borne in mind that this Court, in determining whether or 
not mandamus should issue, is not exercising appellate jurisdiction. We 
are not entitled to decide according to the view we should have taken in 
the first instance had the matter come before us. . . . The council, in 
these matters, are the guardians of the public interest and welfare.

Tn Prudhomme v. License Commissioners, supra, Macdonald. 
C.J.A., after referring to terms of the by-law omitting the 
power of the board, and considering the effect of a new by-law

5
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omitting the part already quoted, “no as to make it discre- 
tionary with tin Hoard to renew the license,” eoneludeN un 
follow# :—

At till- till»- till- WHHlg I I «•filial to ll-IH'W I Milo llolH*. l|o vXil vi%«- of ill- 
, ivl in» wu!> n «quiHil. Iiiii *impl\ II»- duing of » min inti-rial art.

Martin, J.A.. in a diKNenting judgment, says:
Inlvsn bad failli on the part of tin- livvimi- commissioners van In- v-tab 

Imbed, the order appealed from eaunot clearly, in nit opinion. In- supported, 
and as no satisfactory evidence of such bad faith has been adduced, the 
appeal should be allowed.

It was pointed out that failure to renew theta* lieeintea would 
result in there being no liquor lieeiiNcs in force in the tnuiiiei 
palit\ of Point Drey. Assuming that such result would ensue, 
1 do not think it should a fleet the matter. If discretion is vested 
in the board, then it should not, without legislation to that 
effect Im- debarred from properly exercising such discretion 
with respect to these particular licenses. If these two hotels 
are exempt from the action of the board on the ground of dis­
cret mu, it would mean that the holders thereof would have a 
vested interest. They could not be deprived of their licenses so 
long as they lived up to the letter of the Municipal Act and by­
laws properly passed thereunder. A refusal to renew, for ex­
ample. could not be supported on the ground that such course 
was in the public interest. I do not think the position thus 
assumed by licensees is tenable. It is not in accord with the 
trend of legislation regulating the sale of intoxicating liquors, 
and is contrary to the intention of the legislature : Licenses 
are not intended to be renewed as a matter of course. Each 
year the holder of a license obtains a new license to carry on his 
business.

It is a "renewal,” i.e., a new license, as we think of a new lease being 
i renewal, though parties and terms may be wholly different.

See Lord Rramwell, in Sharpe v. Wakefield, supra.
Had faith has not been shewn on the part of the board. All 

of its members were cross-examined on their affidavits. In my 
view of the evidence, it was not shewn that the discretion of the 
board had not been exercised “in a manner fair, candid, and 
unprejudiced.” The legislature has appointed a body to deal 
with the granting and renewing of licenses. Two of such board 
o\\i their position through a vote of the ratepayers, and are
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responsible to them for their conduct in this and other matters. 
The reluctance of the Court to grant mandamus where the pro­
per exercise of discretion is in question, is referred to by Lord 
Coleridge, C.,1.. in If is v. Evan*, 03 L.T. 570, at 571.

I do not think that any legal right has been affected which, 
to the "end that justice may be done, required the interfer­
ence of the Court. In my opinion, both rules should be dis­
charged with costs. Hales discharged.

CAN The KING v CANADIAN PACIFIC LUMBER CO.
h'xcfmjuer Court of Canada, lion. Mr. Justice Audette. April 12, 1915.

I. Dam.vikn i 8 III 1.2—251 )-—Kxchoi’riation or \v\tkh lots— Xbanih»
MINI—ItlCAKIAN K II. Il TN—l)lh|*ONSKSS|OX or I M OK XV \ I KK Mil I

I In- value iif a water-lot, expropriated for the purpo-e of a publie 
work, imi^t he asnewseil in view of *iu*li riparian right» a- aie aetnallx 
enjoyed by the owner at the time of the taking: and where properl x. 
Ii'.ed ill eoniieetion with a saw mill. i* taken by the t roxxn and siih.e 
ijnentlx abandoned under »«•<*. 2.'t of the Expropriation Art, tie* -,txn i 
is entitled to be euiii| ensateil for what the property would have been 
xxortli to him if used for that biisines- during the time he was ousted 
from its possession by the Crown.

statement Action for the price of land expropriated at Vancouver.
B.C., by the Dominion (iovernment, for Harbour improve­
ments.

\\ . H. .1. liitvhie, K.C.. and II. Maitland, for the plaintiff.
!hntr/las Armour, K.C., for the defendants.

Audette, j. Acdette. 3. : This is an information exhibited by theA.-G.
of Canada, w hereby it appears, inter alia, that certain land and 
a water-lot. belonging to the defendant company, were taken 
and expropriated, under the provisions of the Expropriation 
Act. for the purposes of a public work of Canada, namely, the 
construction of wharves, piers, docks and works for improving 
and developing the harbour of Vancouver, Burrard Inlet, B.C.. 
by depositing, on February 27, 1913, a plan and description 
of such land and water lot, in the office of the registrar of deeds 
for the county or registration division of Vancouver, B.C.

This case first came on for trial before Cassels, J., in Novem 
ber, 1913, upon the original information filed on September 6. 
1913, when the Crown was expropriating both a strip of land 
44 ft. wide, together with the water lot extending in front of 
the same. Cassels, J„ in his reasons for judgment, filed in the 
case of The King v. Investment Co. of Canada, speaking of
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tin* present vase said that the evidence had been made common CAN. 
to the three canes therein mentioned, |.;xA
and that he hud been notified that the Crown would likely give an under 
taking or possibly abandon the proceedings relating to the strip of 44 1 ,IK K,N<’
feet, together with tlii* water lot in front of the same. Adding that in ( i. 
this ease uncontradicted evidence was adduced to shew that if the 44 feet Lvmhkk Co.
were expropriated by the Crown, the whole of the property held in con -----
nection with the strip would practically be destroyed for mill purposes— Ami, ti. i.
as this was practically the only land available for the piling of luinlx-i 
lately, notice of abandonment has been registered pursuant to the statute, 
ibaudoning the 44 ft. strip so far as it is composed of land, and about 
the southerly half of the water lot extending in front of the 44 ft. strip.
The practical result of this abandonment is to render the trial abortive.

On February 17. 1914. the Minister of the Public Works 
Department, acting under the ti ity and power conferred 
upon him by sec. 2d of the Expropriation Act, abandoned 4f>0 
ft. by 44 ft. in width of lot 14 in question herein. That is 
abandoning the whole of the land from Stewart street for 290 
ft. on the west side and 310 on the east side, by 44 ft. in width, 
up to the original high water mark together with 160 ft. on the 
west side and 140 ft. on the east,, by 44 ft. in width, of the water 
I'd—leaving 30,140 sq. ft., the balance of the water lot retained 
by the Crown as shewn on plan exhibit 21.

The defendant company’s claim is: 1. For the value of this 
piece of the water lot first mentioned. 2. Alleged loss of pro­
fits caused by the closing of the mill during the period of 8i/o 
months, from July 15, 1913, to March 31, 1914, at $53,516.71 
per annum, equal to $37,907.66. 3. Standing charges borne by 
the Vancouver mill during the above-mentioned period, being 
a direct loss in addition to the above loss of profits, viz. : Insur 
ancc. $6.942.50, taxes, $2,875.17. depreciation on buildings and 
plant (on $203,918.98 for 8i/> months at 5 per cent, per an­
num), $7,222.13: watchman's wages, $785. head office expensv- 
«-st imated for 8i/o months at $5,000 per annul. $3.541.67 
$21.367.27.

4. Loss sustained in the realization of lumber piled on lot 
expropriated due to the enforced sale, estimated at $3 per M. 
ft. (For inventory of lumber piled on lot expropriated) :
1.721,282 ft. at $3 per M. ft.. $5,163.84: cost of pile bottoms,
$850.13—$6.013.97.

0—26 D.I..K.
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In view of the abortive trial during November, 1913, re 
suiting from the above-mentioned abandonment, at the opening 
of the present trial, during February, 1915, 1 ordered out of the 
present ease all the evidence already adduced in the three eases, 
both documentary and viva voa , and which had been made com 
mon to the present ease; subject, however, to the leave by either 
party of applying to the Court to put in any part of such evi 
deuce. No such application was made, and we therefore now 
face the present issues upon the evidence adduced solely at 
the trial during February 1915.

The defendant company, which is the result of a merger or 
amalgamation of several companies, own large saw-mills in 
British Columbia, and had been in operation for 23 months at 
the date of the expropriation. It is perhaps idle to go into tin 
numerous details of their amalgamation, sufficient will it In­
to mention that, after the consummation of the amalgamation, 
they decided to borrow £400.000—of which £350.000 wore undei 
written in England at 93 and brokerage, netting in round fig 
ures $1,413,000, 25 year bonds at (i per cent., payable halt 
yearly. The balance of £50.000 are held by the bank in ('anad.i 
as security on loans.

The proceeds of the bonds were used to purchase the other 
companies. The sum of $1.000.000 was for the payment of tin 
liabilities of each company—putting them in the amalgamation 
free from other incumbrances. The balance was placed over t<» 
the different other companies and they started business with 
$15.000 to $20,000.

In 1913, the company borrowed from the directors over 
$100,000 to meet the liabilities on the bonds, and in 1914 tin- 
two February and August payments were defaulted.

On November 18, 1914, under an order of the Supreme 
Court of British Columbia. C.N.I). Robertson, a party hereto, 
was appointed liquidator. He is also the receiver who is pn 
sently operating the Vancouver mill in question, which is the 
only mill of the company which is presently operated.

I have had the advantage at the time of the trial of viewing 
the premises in question, accompanied by counsel as well for

u
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thv plaintiff as for the defendant. The mill, whieh is a large 
one. was then in full operation.

Valve of Water Lot.
This water lot was sold to one John Hendry on the 16th 

May. 1905. under a Crown grant from the Dominion Govern­
ment for the sum of $.'>00. suhjeet to the following elause:—

Provided that nothing in them- present* shall lie held to absolve the 
grantee, his heirs and assign*, or any of them, from fiillilling in that 

I respect the requirement* of the Act. eh. W2 of the H.S.C. (1888). and it 
I is an express condition of this grant that no "work" within the meaning 

of the said Act shall he undertaken or constructed on the said lands In 
the grantee, his heirs or assigns or any of them, or shall Is* suffered or 
allowed by them or ant of them, to lie constructed thereon until, as regards 
such works, the provision of the said Act shall have lieen fully complied 
with i See also |!l Viet. eh. .‘15 : ll.S.t . lltMMli eh. 115: and Odd Kdw. 
VII. ch. 44.|

The whole lot 14—laud and water lot was subsequently 
sold to Mr. Meredith on September 17. 1907. for $22,000 and 

| mi the following day he sold it to the Anglo-American Lumber 
i 'o. for $2f>.000. And then it was sold to the defendant company 
on August 17. 1911. for $150,000—but it cannot be overlooked 

I that the last sale was made at the time of the amalgamation of 
I the several companies, as already mentioned, and one only 

knows too well what it means when promoters are handling 
I properties under such circumstances. It should also be quali- 
I tied by the fact that the asset of each company was not put in 

at the full value of their appraisal.
In tidal waters (whether on the foreshore or in estuaries or 

I tidal rivers) the exclusive character of the title is qualified by 
I another and paramount title which, prima facie, is in the pub­

lic 1 Ai. for B.V. v. A.-U. of Can., 15 D.L.R. *108. [1914] A.C.
1 168. The subjects of the Crown are entitled as of right to

I navigate on tidal waters. The legal character of this right is 
not easy to define. It is properly a right enjoyed so far as high 

■ seas are concerned, by common practice from time immemorial, 
and it was probably in very early times extended by the sub­
ject without challenge to the foreshore and tidal waters which 

I were continuous with the ocean, if indeed it did not in fact take 
rise in them. The right into which the practice has crystallized 
resembles, in some respects, the right to navigate the seas, or

hi
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thv right to use a navigable liver as a highway, anti its origin 
is not more obscure than that of these rights of navigation. 
Finding the subjects exercising this right as from immemorial 
antiquity, the Crown, as parens patria, no doubt regarded it 
self bound to protect the subject in exercising it. and the origin 
and extent of the right as legally cognizable are probably attri 
butable to that protection, a protection which gradually came 
to be recognized as establishing a legal right enforceable in the 
Courts, 15 D.L.K. at 315.

It would, therefore, appear that the Crown, as trustee for 
the public, is the guardian of such right held by the public to 
use navigable and tidal rivers as a public highway, and it thus 
rests with the Crown to protect its subjects against any right 
which might arise by adverse possession, in violation of such 
jus publicum. The defendant's grant is subject to the jus pub 
licum, or public right of the King and people, to the right of 
passing and repassing both over the water and the solum of tin 
river: Mayor of Colchester v. Brooke, 7 Q.B. 339; Knew Law* 
of England. vol. 1*2. p. .">66, and Tin King \. Tivecdir, *2*2 D.L.K 
498. 15 Can. Kx. 177. 183.

While the grantee of this water lot owns the bed of this 
water lot. he is not entitled to place erections or stretch booms 
thereon without the approval required by the statute, and its 
value must he ascertained by reference to that approval, which 
is not obtainable as of right.

Following the decisions in the cases cited: The King v. IVil 
sou. "2*2 D.L.K. 585. 15 Can. Kx. ‘283. ‘288; Canard v. The King. 
43 Can. S.C.R. 88. 99; The King v. Brown, 13 Can. Ex. 354. 
The King v. Bradburn, 14 Can. Ex. 432-437 : Lynch v. City 
of (llasgow (1903). 5 C. of Sess. Cas. 1174; The King v. Gil­
lespie, 12 ('an. Ex. 406. and the Central Pacific It. Co. of Cali 
fornia v. Pearson, 35 Cal. 237, it must be held that the right to 
that approval provided by the statute is too remote and spécu­
lative to form a legal element for compensation. And. indeed, 
it is too obvious that the Crown, requiring these lands for the 
purposes of a public work, would not grant such leave, and the 
property must therefore be assessed without that right.

Several witnesses have expressed their opinion upon the
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valut of tiH8 waltr lut, with and without the right to erect 
wharves and stretch booms. Some have valued it as real estate 
land but that valuation is not applicable in the present case. 
Witness Bateman, a witness heard by the defendant, said that 
without the l ight to erect wharf and stretch boom the lot is not 
worth much. Witness 1 leap was negotiating for the purchase 
of some additional water lot and was offering 10 cents a square 
foot, lie declined to purchase at 25 cents—the price fixed in 
1914 by the Vancouver Harbour Commission, saying it was too 
high a price.

This water lot must be assessed at its market value, at the 
date of the expropriation, without the right to erect wharves 
and stretch booms, but with such rights as are defined in Lyon 
v. Fishmongers, 1 App. Cas. 1>G2, that is to say, with such rights 
as are enjoyed by a riparian owner, ex jure natura, which are 
quite distinct from those held in common with the rest of the 
public. Besides the use of the water for domestic purposes— 
which, in a case of salt water is. however, obviously less valuable, 
the riparian owner has over and above the rights enjoyed by the 
public the right of access to and from the river.

Taking as a basis for the market value of this water lot the 
price now asked by tin- Harbour Commission. 1 hereby fix the 
value of the same at $7.535—to which should be added 10 
per cent, for ompulsory taking, making in all the sum of 
$8.288.50.

i.aim Resulting from Abandonment.
Th< i ndants claim that, as a result of the expropriation 

of their piling ground on lot 14. and which was subsequently 
abandoned and returned to them, they were compelled to close 
down their mill and thereby suffered very heavy damages.

The expropriation of the piling ground, which was made 
at the same time as the water lot, took place on February 27, 
1913. On June, 20. 1913 (ex. (!.), the defendants were asked 
by the Crown for the possession of lot 14 not later than two 
months from that date. On July 29. 1913 (ex. D.) the defen­
dants are requested to vacate, without contest, the lands in 
question. At a meeting of the defendant company on July 4. 
1913. it is decided to close down tie mill and stop operations
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on July 7, 1913, and they do mo and remain cloned until April 
I. 1914. On July 17. 1913, Mr. Meredith, the managing direc 
tor, write* to the Minister of Public Works asking that either 
the whole of the Hastings Shingle Co. be expropriated, leaving 
the defendant's property intact or that the whole of the defen­
dant m property be taken leaving the other intact, because, if 
the expropriation is pursued as projected, these two companies 
will have to shut down, and alleging, further, that the notier 
to vacate the lot expropriated within 60 days from the 20th 
June. 1913, had compelled them to close down their mill—as it 
would lie impossible to clear off this lot and keep the mill in 
operation.

In November, 1913, the defendant company had still about 
ôoo.ooo feet of lumber on lot 14, and the balance was only re 
moved at the end of December, 1913.

Mr. Meredith tells us that this mill is usually closed down 
every year for taking stock and overhauling, for a couple of 
weeks or a month, and the secretary-treasurer mentions about 
the same period.

There is an unaccountable error of fact which has slipped in 
and has been worked upon almost all through the trial, and that 
is the statement made by Mr. Meredith, that after the Crown 
had taken the water lot 14. the company remained with 275 ft. 
by 400 ft. of water lot for booming purposes opposite their pro­
perty. That statement is not borne out by the title which only 
shews 95 ft. frontage. A material difference indeed as between 
95 and 275 ft. A great many questions put to witnesses have 
been answered on this basis and assumption of 275 by 400 
instead of 95 by 765 on one side and 690 ft. on the other side. 
The difference in the statement is so large that it becomes ini 
possible to reconcile it.

Now, the state of the market in the lumber business in 
1913, at Vancouver, had not been very good. Witness Hardy 
tells us that business began to slack off in the latter part of 1913. 
and witness Meredith states that business had not been very 
good. Witness Lewis says that the condition of the lumber 
business in 1913 was not good, and there was a drop in the 
fall of 1913. Three or four large mills went down and were
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placed in the hands of receivers. Witness Alexander, who be­
longs to the Association of Lumber Mills Co., which issue prices 
that are from time to time varied by discount sheets, says that 
trade held fairly well up to July, ID Id, and after that it be­
gan to decline. Things then went to pieces and we could not 
recommend any prices and did not issue any. The trade picked 
up again in the spring of 1914; but when the war started it 
went to pieces again. Witness Chew says that by the end of 
June. 1913, prices began to drop. There was no stable or fixed 
price after that, and we made the best we could. Then witness 
Heap, who is in the same business as the defendants, speaks in 
the same strain, and says it had got to a price where nobody 
could live, and we had to close down.

The fixed charges the defendant company had to face in 
1913 were as follows, as shewn by the evidence of witnesses Mere­
dith and Hardy, viz. : Interest on bonds. $103,000; sinking fund. 
$35,000; licenses, taxes, etc., $25,000; insurance, $11.000; inter­
est oil loan from bank in 1913. $275,000 at (> percent.. $1 (1.5(H) 
$190,500.

Then witness Crehan, a chartered accountant, contended 
from the figures and explanations given in his evidence that 
the company was running its business at a loss in June. 1913— 
just before they decided to close down.

It is perhaps well to mention that the defendant company 
was also using the waterfront, opposite their mill, for stretching 
logs, on sufferance by the Crown—because, under the statute 
as above set forth, they had no such right to interfere with 
navigation without leave from the (Town. In the early days 
when trade was being built up at Vancouver no objection was 
ever made by the (Town—but that did not give them any legal 
right to such use. The silence of the (Town is only referable 
to its grace and bounty, and does not constitute an acknowledg­
ment of such a right. And this tolerance, resulting from the 
benevolence of the ( Town, may be very reasonably expected to 
be put an end to since the passing of the statute creating a com­
mission for the harbour of Vancouver.

If the defendant's business is affected by the curtailment 
of booming space by the (Town exercising its right, what of the
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whole business of the company if the Crown were exercising 
its light with respect to all the water lots?

Now. in the result, it would appear from the evidence that 
the lumber business and the company’s business was in a ven 
undesirable financial state at the time they closed down. Thai 
their going into liquidation and in the hands of a receiver were, 
under the circumstances, its ultimate fate and a matter of

It would, therefore, appear to me that the closing in Julx 
was |M*rhaps the combined result of the state of the trade and 
of the expropriation, and would let in for a part certain com 
pemfation. The defendants did not wish to be expropriated, 
they protested, and made suggestions to avoid it. The Crown 
finally returned the piling ground, in face of the large claim 
for damages, and the company re-opens its mill in 1914, when, 
as witness (lihbons says, the market was a little better and we 
closed down because it was had. They had. at the time of re 
opening, a very large contract with the firm constructing the 
government piers in question.

In their claim as set forth in ex. No. Hi, and in their state 
ment of defence, the defendants claim loss of profits during 81/.' 
months—from lôth duly. 1913. to 31st March, 1914. By their 
particulars it would appear that they operated that mill for 

ten months in the year; that they vacated the piling 
ground on December 30. 1913; that they claim, by such par­
ticulars, (>1/2 months from about 3 months after the closing 
down of the mill ; but by the statement that they
operated during about ten months, that would reduce it to 4L. 
months.

While the defendants should be confined to the particulars 
delivered : Chi tty’s Arch bold. pp. 387. 388. they perhaps 
should not he held to it. under the circumstances, in absolute 
strictness; but it should be taken into account as a help in arriv 
ing at a conclusion respecting the period in question.

If we are to reckon the number of months from about three 
after the closing of the mills, we should start to reckon up from 
October 7 or 15, and down to February 17. 1914. and that would 
give us about 4 months and a few days. Then, if something

1
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should be deducted because of the usual closing up for stock­
taking and over hauling around Christmas, that would still go 
to reduce the number of months. However, one cannot expect 
that they could re-open on the very day they were served with 
the abandonment—a reasonable time should be given them for 
re-organization.

Therefore about -D/j» months should be allowed, but to make 
it more liberal. I will allow five months.

By ex. M. the defendants claim that for the 28 months 
therein mentioned, their Vancouver Mills earned per 12 months 
$58,516.71, giving about $4,459.72 per month. However, in 
face of the lumber business which had gone to pieces at that 
time, it is not reasonable to expect that the mill would have 
maintained its earning power at that figure, especially when 
we have in evidence that prices were no longer fixed or stable, 
and that mill after mill was running into liquidation and in 
the hands of receivers. 1 will therefore take one-third off the 
sum of $4,459.72, and fix the monthly profits which might have 
been earned at the sum of $2,978.14—making, in all. for 5 
months, the sum of $14,865. To this amount should be added 
the standing charges borne by the company while it was earning 
the above-mentioned figures. The amount representing these 
standing charges, which, according to plaintiff's witness, the 
chartered accountant, should also be classified as damages—be­
cause they were taken care of by the defendant company while 
they earned the above-mentioned profits. The claim for 81/5 
months is made up at $21,867.27. therefore, for 5 months, they 
are hereby fixed at the sum of $12.568.98.

There is the further claim of $6.018.97 alleged loss sus­
tained on the lumber piled on lot 15, due to enforced sale, esti­
mated at $3.00 per M. ft. 1 find that the defendant company 
has failed to establish that claim. Indeed the lumber in question, 
which was partly sold in the middle west, was, under the evi­
dence, sold at about the pro ' prices at the time and at the 
prices fixed by their contract of September 16, 1913, for the 

g year 1914 : (ex. 27). I find this claim is not meritori­
ous, and it is disallowed.

Now, is the defendant company entitled to recover the above-
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... ~ Richard, 14 < an. Ex. 365, 372), but it max well be that sub-see.
Ink Kino

r 4 of see. 23 of the Expropriation A et (eh. 143, R.S.V.) contem-
l.i mhkk Co plates a class of eases not governed by the general principles 

----- of expropriation, but standing bv themselves under that patAiulrltr, .1.
tieular enactment. Its language is as follows :—

Tliv fact of Mich aliaiiiloninent or ivvvittiiig shall lie taken into aevotmt 
in eoniieetion with nil tin ulher riretthihtuner* nj tin eam\ in estimating oi 
assessing the amount to lie paid to any person claiming compensation for 
the land taken.

If we have to take into account all the circumstances of tin 
ease, the damages resulting from such abandonment and re­
vesting would seem to be part of the consideration in estimai 
ing and assessing the compensation for the land taken, and 
would let in such class of damages.

However, the defendants are clearly entitled to receive com­
pensation based upon the value of the piling ground to them, 
whatever that might be during the time it remained vested in 
the Crown. This piling ground has a special value to them in 
connection with the running of their mill. The suitability of 
the piling ground, for the purpose of the mill business, affected 
the value of the land to them, and the prospective profits which 
it was shewn would attend the use of that land in their busi­
ness, furnish material for estimating what was the real value 
of the land to them. The prospective profits are only entitled 
to be taken into consideration in so far as they might fairly be 
said to increase the value of the land to them. Probably the 
most practical form in which the matter can be put is. that they 
were entitled to that which a prudent man in their position 
would have been willing to give for the land sooner than fail to 
retain it. Now, in this present paragraph. I have mostly para­
phrased the able judgment of Lord Justice Moulton upon this 
subject in the case of Pastoral Finance Association Ltd. v. Tin 
Minister, 11914] A.C. 1083, 1085. In this latter case it will la- 
noticed that the profits that might be realized from the land 
in question, and which went to give it a special value to the 
owner, were also unearned profits ; but really represented the
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ptitcutial capability of the piece of land to the owner as in the 
present ease. See also Paradis v. The Queen, 1 (’an. Kx. 191.

Therefore, the value of this piling ground to the defendant 
«•oinpuny—between the time of the expropriation and the 
abandonment—must be measured by the value it had to them 
in connection with the running of their mill, which ha«l a re­
venue-producing power, as established by the evidence, and thex 
are entitled to receive as well the value of the water lot as the 
value of the piling ground to them for the time it remained 
vested in the Crown.

Now, witnesses Bateman, Me< lay. Vassal' and Albernethx 
have testified that the government works will appreciate and 
increase in value the defendant’s property as a whole. And 
great stress has been made upon the new facilities for shipping, 
as resulting from this public work. Vnder sec. 50 of the Ex­
chequer Court Act (eh. 140. R.S.C.). such advantage should he 
taken into account and consideration by way of set-off. While 
I agree with their evidence I will not earmark any figure by 
way of set-off, but I will leave this advantage as part of the 
compensation to make it more liberal and fair, under the cir­
cumstances of the case.

The Crown having abstained from tendering any amount 
by the pleadings as amended, costs will go in favour of the 
defendants.

There will Is* judgment as follows, viz. : I. Tin- lands ex­
propriated herein and described in the amended information 
are declared vested in the Crown from February 27. 191)1. 2. 
The compensation is hereby fixed as follows, viz. : At the sum 
of $8,288.50 for the water lot—together with the further sum 
of $14,865 and $12,568.98. as above mentioned, making the total 
sum of $35,722.48—with interest on the sum of $8,288.50 from 
February 27, 1913, to May 14. 1913, when th«- Crown paid the 
defendant $58,500. The whole in satisfaction for the land taken 
and for all damages resulting from the expropriation and the 
abandonment, upon giving to the Crown a good and sufficient 
title free from all encumbrances whatsoever. 3. The defendants 
are entitled to all costs herein, inclusive of all <*osts incidental 
to the two trials.
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pnation, the said sum of $35,722.48, with interest as above men 
tinned and costs, will be deducted from the said sum of $58,500. 
and 1 do order and adjudge that the plaintiff recover from the

AudHte, I. defendants the difference between the said sum of $35,722.48. 
interest and costs, and the said sum of $58,500.

Judgment accordingly.

B. C. Re MARITIME TRUST CO. LTD. AND BURNS & CO.

S.C.
Rritish Columbia Supreme Court. Macdonald, J. October 4, 1916.

1. < OBPOBATIOXM A XU COMPANIES (g VI < 3301 — VALIDITY OK IXNTRI
MKNTK HELD BY Ol TSIUEBN—Jl KISOICTION OK COCRT TO DKTKKMIXI 
HI M MAMI V.

The court lias no jurisdiction, either under sec. KM) of the Wind 
ing-ufi Act (ch. 144. H.S.t*. ). or r. 4ti of the B.C. Winding up Rules 
to determine, upon a nummary application in chamber*, the validitx 
of instruments held hy outside parties who are not connifted with 
the company.

| Cardiff Co al etc. Co. v. \ or ton. '1 Ch. App. 405. distinguished ; 
Ite Imperial Hank. 1 Ch. App. 3311. referred to; Re llkley Hotel (V 
| 1 SUM | 1 g.B. J4H. applied.]

Statement Application by a liquidator for an order for surrender of 
securities and for an accounting.

IV. C. Browns for plaintiff.
(\ IV. Craig, for defendant.

Macdonald, J. Macdonald, J. :—The liquidator of this company, by appli 
cation in Chambers, seeks to obtain an order directing Burns \ 
Co. of New York to deliver over to the liquidator certain doeu 
ments, by which mortgages or charges were created by the com 
pany, on the ground that such documents are void as against 
the liquidator. An order is also sought to be obtained directing 
such parties to render an account of moneys received under 
such documents, and for payment over of the same to the liqui­
dator. While it is admitted that no winding-up rules are in 
force which explicitly warrant this application, still, it is sub 
mitted, that the Court has jurisdiction to deal with the matter. 
The question is, whether the procedure adopted is proper, or 
whether the liquidator should bring an action to ascertain fils 
rights. The latter course would involve delay, and the speedier 
mode is the one pursued by the liquidator. This involves the 
question of jurisdiction, and the rights of Burns & Co. should
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not be dealt with in a Nummary manner in Chamber# unless the 
power to (to no is clearly conferred. It is contended that rule 
4ti of the ICC. Winding-up Rules, coupled with see. 109 of the 
Winding-up Act, supply the necessary power—r. 40 simply 
requires that
every application to the Court shall be by summons at Chambers or motion 
in Chambers,
and sec. 109 of the Winding-up Act (eh. 144. It.S.C.), de-

The powers conferred by this Act upon the Court may. subject to the 
appeal in this Act provided for, be exercised by a single Judge thereof; 
and such powers may lie exercised in Chambers either during term or in 
vacation.

I do not think either the rule or section afford any support 
to the application. They point out the procedure and the way 
in which the power may be exercised, but the question of juris­
diction has first to be determined. No case has been cited to me 
in which the point was raised, and it was, upon consideration, 
decided that the power existed to determine in a Chamber 
application as to the validity of instruments held by parties 
not connected with the company: Cardiff Coal and Coke Co. v. 
Sorton Law Reports, 2 Ch. App. 405, referred to by the liqui­
dator. does not assist as there the assets sought to be recovered 
were in the hands of a shareholder of the company. In Palmer 
Company Precedents, 11th ed., part 2, p. 28. reference is made 
to the limits of the jurisdiction possessed by the Court. It is 
pointed out that, under sec. 215, the Court has jurisdiction 
over “outsiders” in specified cases, “hut the jurisdiction is 
limited to such cases. Cases are cited in support of this pro­
position. An agreement between the company and an outsider 
cannot be impeached in the winding-up, an action must be 
brought : Vide Imperial Rank of China, 1 Ch. App. 339. 1
think Burns & Co. are “outsiders.” Cave, J.. in Re Ilkley Hotel 
Co., 11893] 1 Q.B. 248. on appeal, set aside an order declaring 
a certain transfer from the company to a third party void. He 
considered the question of jurisdiction, and decided that there 
was no authority to grant such order, affecting the rights of 
the appellant, who was a stranger to the company. He dealt 
fully with the result that would follow should it be decided such 
a power existed under the Act :—

B. C.

8. C.

Ra
Maritime

Busks 
& Co.

MarUomild,.!.
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Macdonald, J.

I lit* Act due* tint give the ( ourt anv power to decide such a question 
as the ( ounty Court Judge has decided in the present case. Tin* functions 
of the Court are administrative; and there is no ground for collecting 
from the language of the Acts an implied power to decide such a question 
as this.

I think the language of Cave, J., applies to the present ap­
plication. In my opinion, there is no jurisdiction to grant the 
order sought to be obtained. The applieation is dismissed with 
costs. Application dismissed.

CAN

Kx. C.

The KING v. KENT.
Exchequer Court of Cumula. CuhhcIh. ./, Uctolur »>. MM.'i,

I. Judgment (6 III A—203»—The men— Pkiokitien—Registration m »
SEQUENT TO UNREGISTERED ANMIGXMKXT KlK t'KEIIITORS—K NOW

The registration of a judgment h\ an assignee thereof after the 
death of the judgment debtor and subsequent to an unregistered 
assignment for creditors by the latter, of which the judgment creditor 
and the assignee of the judgment had knowledge, does not. h\ virtue 
of sees. 1.1 and Hi of the Registry Act. R.N.N.S. limit, eh. 137. create 
a charge upon the land of the deceased debtor which has passed t<> 
the assignee for creditors under the deed of assignment, and again*! 
which, therefore, no execution can issue thereon.

[Milter v. Duf/yan. 21 Can. S.C.II. 33. considered. |

statement Statkd case to determine rights of assignee of judgment 
registered after an unregistered assignment for creditors, and 
subsequent to the death of the judgment debtor.

//. Mellish, K.C., for defendant P. G. Archibald.
Burchcll, K.C.. for defendant estate of Hugh Mackenzie. 
The Crown took no part in the argument. 

ra«.u. j. ('assels, J. :—A question of considerable importance, affect­
ing the rights of persons not before the Court, as well as the 
rights of the defendants. P. G. Archibald and the executors of 
the late Hugh Mackenzie, was argued before me at the trial of 
this expropriation ease, at Halifax.

A statement of facts was agreed to by counsel, and is on 
file. It is as follows :—

1. That Thomas Stewart, the predecessor in title of the defendants. 
Franklin Kent and Ada Kent, gave to one Samuel Archibald, a lease of 
certain clay and minerals covering the lands described in the information, 
said lease being dated April 28. 180*1. and registered in the office of the 
registrar of deed* in and for the county of Halifax, which lease is still in

2. That by indenture in writing, dated April 30. 1898. a copy of which 
is hereto annexed, the said Samuel Archibald, together with James Parker



26 D.L.R.I Dominion Law It i :ihkts.

Archibald and Thomas Archibald, made an assignment for the lienctit of 
creditors, to Hugh Mackenzie, and that there were not sufficient assets 
in said estate to satisfy tin- creditors in full. The said indenture has 
never been registered in the registry of deeds in Halifax. The defendant- 
Lyda K. Mackenzie and kenneth F. Mackenzie are the executors of the 
la-l will and testament of the said Hugh Mackenzie now deceased.

3. That on May 2. 1898. Charles M. Dawson recovered judgment against 
the said Samuel Archibald and James Parker Archibald and Thomas 
Archibald, doing business under the name, style ami firm of Samuel Archi 
bald & Sons. That a certificate of said judgment wa- recorded in the 
oflice of the registrar of deeds in Halifax, on April 10. 1913.

4. That said judgment, by indenture of assignment, dated March 27. 
1913. was assigned to the defendant Peter G. Archibald for valuable con 
sidération.

5. That no execution was issued on said judgment until the month of 
April. 1914. when pursuant to an order of the Court obtained on an 
*\r partr application, made on behalf of the defendant herein. Peter (l 
Archibald, an order for leave to issue execution was made by the Supreme 
i a>iirt of Nova Scotia, copy of which is hereto annexed. That also annexed 
hereto are copies of the affidavits of Charles M. Dawson and Peter G. 
Archibald used on said application. That pursuant to said order an 
execution was issued and a sale made by the sheriff of the county of Hali 
fax to the defendant Peter G. Archibald, a copy of the deed being hereto 
annexed. That, previous to the said sale, notices of objection were served 
on the sheriff by Maclean. I’aton. Burchell & Ralston and Harris. Henry 
Rogers & Harris, copies of which are annexed hereto.

ii. That -aid Charles M. Daw-on knew of the said assignment for the 
benefit of creditors made by Samuel Archibald rt at. to Hugh Mackenzie 
at the time it was made on April 30. 1898. and that Peter G. Archibald, 
at the time he took the assignment of the judgment from Dawson, also 
knew that -aid Samuel Archibald had failed and made an assignment for 
the benefit of creditors, hut did not know that there was any said assign 
ment on record in the registry of deeds in Truro or elsewhere, and did not 
know that the assignment affected the lands in question.

7 That -aid Samuel Archibald died on or about July 3. 1903.
Chapter 84, of the H.S.N.S.. 5th series (1884). intituled, Of 

the Registry of Deeds ami Tncumbranees Affecting Lands, is in 
part, as follows:—

18. Deeds or mortgages of lands duly executed hut not registered shall 
Is- void against, any subsequent purchaser, or mortgagee for valuable con 
sidération, who shall first register his deed or mortgage of such lands.

21. A judgment, duly recovered and docketed, -hall hind the land- of the 
party against whom the judgment shall have passed, from and after the 
registry thereof in the county or district wherein the lands are situate, as 
effectually as a mortgage, whether such lands shall have been acquired 
before or after the registering of such judgment: and deeds or mortgages 
"f such lands, duly executed hut not registered, shall be void against the 
judgment ereditor who shall first register his judgment.
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The construction of thin statute, as affecting the right* of 
a judgment creditor, registered without notice, of a prior un 
registered deed, was fully considered by the Courts of Nova 
Scotia and the Supreme Court of Canada in the ease of Miller x 
Duggan, 21 Can. S.C.R. 33. The majority of the Supreme 
Court, affirming the majority of the N.S. Court, upheld th« 
light of the judgment creditor whose judgment was registered 
to priority over an unregistered deed executed by the debtor 
prior to the judgment, but not registered.

Strong. •!., dissented, and in a very exhaustive and abb 
. gave his reasons for arriving at the conclusion that 

the statute conferred no priority. Ritchie. C.J.. with whom 
Fournier and Taschereau, JJ., concurred, arrived at a different 
opinion.

At p. 36 of the report, the reasons for the conclusion arrived 
at by the majority of the Court are reported as follows :—

’I he Ktatute has declared the deed void against the judgment creditor. 
l)<H*s not the voiding of the deed, as against the judgment creditor, leave 
the property in the judgment debtor as if the deed had never been made 
The difference between the English and Irish statutes and the statute of 
Vova Scotia is most material, as the former do no I declare Ho deed void 
as the latter dm**. I cannot conceive how the Court could have held 
differently from what they did in Urindtcy v. Itlahie. It) N.8.R. 27, which 
decision they have followed in this ease, unless they read out of the slat 
ute the 22nd see. of eh. 7ft R.R., 4th series, under which the question in 
that case arose.

It seems to me to be reducing the registry statute to an absurdit> m 
sav the legislature could have intended that a mortgage, duly executed 
hut not recorded, should lie void as against a judgment creditor whose 
judgment is dnlx recorded, and that a mere parol agreement not n 
corded to give a mortgage should have priority over the duly recorded 
judgment, thereby giving greater effect to a mere parol unrecorded pro 
mise to give a mortgage than to the unrecorded mortgage itself : such a 
result the legislature could, in my opinion, never have contemplated.

Under these circumstances. I think the judgment of the Supreme Court 
of Nova Scotia quite right, and this appeal should be dismissed.

Subnetjuvntly. probably in view of the dissenting judgment, 
the statute law was amended.

Chapter 137 of R.K.N.S. 1900. Of the Registry of Deeds, 
enacts as follows :—

2. In this chapter unless the context otherwise requires: {a} the ex 
pression "instrument*’ means every conveyance or other document bx 
xvhieh the title to land is changed or in any xvise affected, and also a writ

655
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uf attachment, a certificate uf jmlgiiicnt, a leaae for a imn eu-cediii» 
three year», and a vesting order ; but does nut include a grant from the 
( rown, a will, or a report of commissioners appointed to make partition.

15. Every instrument shall, as against any person claiming for vain 
able consideration ami without notice, under any subséquent instrument 
ulfccting the title to the same land, be inellective unless such instrument 
is registered in the manner provided by this chapter before the registering 
uf such subsequent instrument.

16. A judgment, a certificate of which is registered in the manner by 
this chapter provided in the registry of any district, shall, from the date 
of such registry, bind and be a charge upon any land within the district 
of any person against whom such judgment was recovered, whether such 
land was acquired before or after the registering of such certificate. a> 
i iTectually and V» the same extent as a registered mortgage upon -m-li 
land of the same amount as the amount of such judgment.

It will be noticed that the concluding words of see. 21. “and 
deeds or mortgages of such lands, duly executed Imt not regis­
tered, shall be void against the judgment creditor who shall 
tirst register his judgment,” are omitted from the correspond 
mg clause (said see. Hi) in the statute of lilOO.

Mr. Burchell contends that the later statute was enacted in 
order to amend the law and make it accord with the views ex­
pressed by Strong. .1.. in Miller v. Ihifppni, supra. This seems 
i«i he the opinion of the present Chief Justice of .Nova Scotia, 
as expressed in the ease of Smiboo I*alp (■». \. Currier Lam 
Co., 40 N.S.R. :>4(i.

But the earlier statute of 1884. see. 21. provides that 1 from 
ami after the registry thereof in tin- county or district wherein 
the lands are situate.” the judgment duly recovered and dock­
eted, shall bind the lands as effectually as a mortgage.

See. 18 of the R.S.N.S. 1884. provides that the prior deed or 
mortgage shall be void as against any subsequent purchaser or
.....gager for valuable consideration, who shall first register
his deed or mortgage of such lands.

While see. 21 of this statute provides that the‘judgment 
shall hind the lands as effectually as a mortgage, it does mit 
make applicable the provision of see. 18 which declares that the 
prior unregistered deed is void as against a mortgagee for 
valuable consideration who shall first register.

This si-e. 18. while conferring the right on a prior mortgagee 
tor valuable consideration, implies, according to the authori-

CAN
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ties, that such mortgagee should not have actual notice of tin 
prior unregistered deed. It could not reasonably be contended 
that a judgment creditor can be designated as a purchaser for 
valuable consideration without notice. To make it clear that 
sec. 18 did not intend to include a registered judgment creditor 
the latter part of sec. 21,
and deeds or mortgage* of aucli lands, duly executed but not registered 
shall be void against the judgment creditor who shall tint register his
judgment,
provides for the priority intended to be given to a judgment 
creditor first registering.

After the best consideration I can give to the question undei 
consideration, 1 am of opinion that the contention of Mr. Bui 
ehell is correct, and that if Miller v. Duggan, supra, were to In 
decided under tin- statute of 1900. a decision would be arrived 
at in accordance with the law as expounded by Strong. «1.

An important difference, however, exists between the facts 
of the case of Miller v. Duggan, and of the present case. In 
Miller v. Duggan, the registered judgment creditor was a credi 
tor who had obtained the judgment. In the present case tin 
claimant is the assignee of the judgment.

Judgment was recovered by one Charles M. Dawson on May 
2. 1898. The judgment was assigned to the defendant Peter <I 
Archibald, on March 27. 191J. for valuable consideration, and a 

certificate of the said judgment recorded in the office of the it 

gistry of deeds in Halifax on April 10. 19111.
It may well be that the legislature of Nova Scotia eon 

sidered that to give the original judgment creditor, who could 
not be classed as a purchaser for valuable consideration with 
out notice, a priority was too violent a departure from the law 
as it existed in England, and therefore amended the law 
Nevertheless, they still practically retain the same provision in 
favour of an assignee of the judgment for valuable considera­
tion without notice.

It will be noticed that sec. 15 provides that every instru­
ment shall, as against any person claiming for valuable con­
sideration and without notice, be ineffective as against the sub­
sequent instrument.

Sec. 15. having regard to the interpretation in sec. 2 of the
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word instrument, would read that, “every instrument" (in this CAN 
ease the conveyance from Samuel Archibald to Mackenzie of kx.i 
April 30. 1898), “shall, as against any person claiming for valu- thiTki 
able consideration and without notice under any subsequent in- r. 
strument,’’ etc.—the subsequent instrument here referred to Kkn 1 
would, under the interpretation of the statute, include a eerti- <W1“" 
fieate of judgment.

Tin assignment of the judgment was prior to the registra­
tion of the certificate of judgment, and it is open to question 
whether, when the was assigned, it could be called
an instrument affecting the title to the same land. It is the 
registration of the certificate of judgment which makes it a 
charge on the land. However this may lie. in my view. Peter 
(i. Archibald for other reasons cannot claim any priority by 
virtue of the provisions of this statute.

The statute in Nova Scotia gives the benefit to the purchaser 
for value without notice. I'mler the Ontario registration stat­
utes. the words used aie “actual notice.” I think, however, 
under the authorities, that no distinction can be made between 
the two statutes on this account.

Two questions may be said to be established by authority:
1. That, under the registry laws, actual notice is requisite. 2.
That constructive notice is insufficient. See Hose v. Heterkin,
13 Can. 8.C.R. 677. 694; X.Ii. Hailway Co. v. Kelly, 26 Can.
S.C.R. 341 ; Hoss v. Hunter, 7 Can. S.C.R. 289. per Ritchie. ( ' 
and Strong. ,1.. at p. 321. This latter case is decided with refer­
ence to the N.S. statute.

Burns v. Young, 40 N.S.R. 199. a decision of Meagher. 3., as 
to constructive notice being insufficient.

The defendant Peter Q. Archibald is the assignee of a judg­
ment against Samuel Archibald whose lands are sought to be 
affected by this judgment. The judgment was obtained on 
May 2. 1898. and remained unsatisfied, and is still unsatisfied 
at the date of the trial.

Bv the admission of facts it is stated that Peter (1. Archi­
bald, at the time he took the assignment of the judgment from 
Dawson, also knew that said Samuel Archibald had failed, and 
made an assignment for the benefit of creditors, lie would

454
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know that this assignment would pass all the property of 
Samuel Archibald. In any event he had actual notice of the 
assignment. It is stated that he did not know that the assign­
ment affected the lands in question. The point is. however, that 
he had actual notice of the deed.

I have considered a great many authorities bearing upon 
the question of constructive as against actual notice. The near­
est to the one in question 1 can find is Coolidye v. Nelson, 31 
O.R. 646, 655, a decision of the Divisional Court. In that case 
the Chancellor of Ontario points out that the claimant to prior­
ity knew of the previous agreement, but lie did not know that 
it affected the lands. Stress is laid upon the fact as found by 
the Chancellor, that he was told it did not affect the lands.

In the case of the S.B. liailway Co. v. Kelly, 26 Can. S.C.R. 
341, it is expressly pointed out by Strong. «L, that possession 
is not actual notice, and the .Judge proceeds to state that the 
evidence does not shew that he had actual notice of the deed.

In Hot v. Braden, 24 (Jr. .189, Spragge, C.. points out that 
there was no notice of any instrument, etc.

Here is a creditor who had actual notice that his debtor 
was insolvent, and with actual notice that the debtor had exe­
cuted an assignment of his property for the benefit of creditors 
seeking to protect himself on the alleged ground that he did not 
know the assignment passed his debtor’s property. I think it 
will he pressing the doctrine of constructive notice as against 
actual notice too far to allow such a defence in favour of the 
creditor.

Another feature of this case seems to me to place an insuper 
able barrier in the way of Peter (J. Archibald sustaining the 
position claimed for by him. It has been held that, under the 
registry laws, the registered judgment creditor could only claim 
such interest as his debtor had in the lands (assuming the un­
registered conveyance to be void as against him). For instance, 
if Samuel Archibald, the debtor, had no interest in the lands 
but was a bare grantee “in the absence of statutory provision 
governing the point.”

See Entwisle v. Lem, 14 B.C.R. f>l ; Oxley v. Cullon, 32 
X.S.R. 256 ; Sissiboo v. Carrier Lam Co.. 40 N.S.R. 546.
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Now sec. 10 of eh. LIT. R.S.N.S. 1900, provides that the judg- CAN.
ment shall, from thv date of such registry, hind and be a charge. Kx.r

There is a material difference between a conveyance or a 'phiTkin 
mortgage executed by the grantor, which takes effect as between -
grantor and grantee from the date of execution, whether re- KkN1,
gistered or not. and a judgment which operates as a charge from f'1'""1* 
the date of registration.

In the present case Samuel Archibald died on duly 3. 1903.
The certificate of judgment was recorded on April 10. 1913.
At the date of registration, Samuel Archibald had no lands or 
interest in lands. It is sought to place the judgment creditor 
in the same position as a valid grantee by deed executed by 
Samuel Archibald during his lifetime. I do not think he is 
entitled to this position. It seems an extraordinary state of 
affairs that a judgment should lie capable of registration after 
the debtor's death. If the deed from MacKenzie was void,
Samuel Archibald's estate would have passed to his heirs, next 
of kin or personal representatives, and at the date of the regis­
try of the judgment Samuel Archibald had no interest in the 
lands.

Chapter 170 of the R.S.X.S. 1900. intituled. Of the Sale of 
Land under Execution, sec. 3. provides as follows:

Tin- hmd of every judgment debtor may In- sold under execution after 
the judgment lias lieen registered for one year in the registry of deeds 
for the registration district in which the land is situated.

It is only when a judgment debtor «lies after the judgment 
is registered against the land, that the judgment creditor may 
apply for leave to issue execution.

The purchaser at the sheriff’s sale was the execution credi­
tor. and no question arises as between an outside purchaser who 
may have relied upon the order of the Court. Besides, the deed 
under the sheriff's sale has not been recorded. See the latter 
part of the judgment in Jellett v. Wilkie, 26 Can. S.C.R. 282.

For the reasons I have set out. I am of opinion that the de­
fendant. Peter (î. Archibald, obtained no higher right against 
the property of Samuel Archibald by virtue of the registration 
of his judgment. He is. of course, entitled to any rights he may 
hove as a judgment creditor to rank on the assets or to obtain 
any other relief he may be entitled to.

ti-i
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CAW. Thv defendant, Peter U. Archibald, must pay the coats of
Kx.C. the executors of Mackenzie of this issue.

Tub Kinu
The parties, no doubt, can agree on the terms of the formal 

judgment to be issued—if not, application can be made in 
Chambers. Judgment against assignée.

SASK.
INTERNATIONAL HARVESTER CO. v. SMITH

Sa*kalclii nan Sn/mnir Court. Ilaiillilin. faml I.11111011I. A7»/v>»«/ awl
S. C. \lr hail. Jail liar ji M. 111 lit.

1. Pl.KXlUXI. (HI N lilt AMh.MI.MKM OK OK.Kh.M K All Kl.lM. HIM li
Will \ XI I.OWHI—1 AIM KK TO SKI OIT HKI’l IHATIOV

When* in an action oil lien notes the statement of defence ineom 
jiletelv sets ii|i fraud owing to the failure of alleging repudiation "i 
the vontraet on account of tin* fraud, the court., by virtue of sec. .'V117 
of the Judicature Act and r. 253. should, for the complete settlement 
of controversies and avoiding their multiplicity, allow an amendment 
of the defence to enable the introduction of evidence in support thereof 

| A urtz x. S/irarr. ,‘tti ( h. 1). 770; Tililralry x. Ha. /n <. Ill l li. |). 
ap| lied.|

2. Ull.I.s A NU NOTKH IS IN ( — IIM))—OKIIKHS FOR MONKY HI K MiR 1IIHKSII | \.
-FaII.I KK TO OlVK NOTMT, OK IIINIIONOl'H — I.ON.N or IlIRKSIURs

1 IKS —Dihciiahhk.
Orders for the payment of money due for threshing, given in cm 

met ion with an assignment of a thresher’s lien a- part of the pm 
chase price for a threshing engine, are inland bills of exchange within 
the meaning of see. 17 of the Bills of Exchange Act. though such 
oiders contained a statement of the transaction : and xvhere no notice
of their dishonour is given to the drawer and the holder fails ........ i
the grain under the lien thereby occasioning the loss of the drawer"' 
security, the latter will thereby ls> discharged from liability and 
entitled to have the amount represented by them credited on the pm 
dilute price.

Statement Appeal from $t judgment for plaintiff in an action on lien 
notes.

(1. E. Taylor, K.C.. for appellant.
II. Y. MacDonald, K.( and F. E. Haul (do, for respondent.
The judgment of the Court was delivered by
McKay, J. :—This is an action brought on a number of lien 

notes given by appellant to respondent : some for small imph 
ments and others for a dO-tiO Mogul engine. The defence admits 
the lien notes given for the small implements, but pleads pa.' 
ment before action brought. There are a number of defences v> 
those given for the Mogul engine, which I will refer to later.

The action was tried before a Judge and jury, and during the 

progress of the trial, counsel for the appellant proposed to ad­

duce evidence to shew that the lien notes for the Mogul engim. 
and the order or agreement to purchase the same, had been oh-



26 D.L.R. | Dominion Law Rkpuhtk. 103

tuineil by fraud from tin* appellant by the res|Hmdent "n agent, 
that is, that the appellant had been induced to sign and deliver 
the said lien notes and order by the fraud of the m ’s
agent.

The trial Judge refused this evidence on the ground that the 
pleadings did not warrant the admission of such evidence, be­
cause the paragraphs of the defence alleging the fraud which 
induced the signing and delivery of the lien notes and order 
were inconclusive, and did not plead a complete defence in that 
they did not allege repudiation of the contract owing to said 
fraud. After some discussion, counsel then applied to amend so 
as to allege that, as soon as the appellant discovered the fraud 
alleged in para. 8. he refused to accept the engine and repudi­
ated the contract and agreements in writing and refused to pay 
the moneys therein stipulated for. ('ounsel also asked for other 
amendments, but the trial Judge, on objection of plaintiff's 
counsel, refused to allow the tt. The hearing
of evidence, in so far as the lien notes for the Mogul engine, 
then stopped and the trial continued with regard to the lien 
notes for the small implements. At the conclusion of the hearing 
of evidence on the latter, counsel for both parties then agreed 
that the trial Judge should decide the matters in dispute on the 
lien notes for the small implements without the intervention of 
the jury. Thereupon the trial Judge dismissed the jury, and 
gave judgment for respondent on the whole claim for amount 
claimed, less $388.85.
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From this judgment the appellant appeals on the ground, 
among others, that the trial Judge was wrong in excluding the 
evidence above referred to and in refusing the proposed amend­
ments. I will deal only with the proposed amendments ns to 
fraud, as my remarks on this to a great extent apply to the 
other proposed amendments.

Paragraphs 8 and 9 of the defence referring to fraud are as 
follows :—

H. In the alternative, the defendant says that on or about August :t0. 
I!»n. lie informed one MeEwan. sales agent of the plaintiff, that lie wa« 
"pen to piirehase an engine that would pull eight 14-ineh plows rt inches 
deep breaking and walk along with it as an engine should, and stand up 
t" it and that would pull a 40-114 flaar Svott separator with four men

■
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|iite.liiiig iin • il. iiml |>ulI it it* an engine should. and tin* said MeKwan 
a* agent of i ini on India If of the plaintiff fraudulently represented and 
warranted that a certain .‘III <10 Mogul engine sold by the plaint ill would 
do tin* said work, and fraudulently represented to the defendant that a eer 
tain form of order and contract wan only a lot of hlne print containing 
nothing prejudicial to or at variance with his said representation*, with 
intent to induce the defendant to execute the said order and contract an-! 
to make the agreements in writing set up in para. S of the statement of 
claim, the *aid MeF.wan well knowing that the said representations wet 
false and the defendant was induced thereby to execute the said order an-1 
contract and to make the said agreement in writing and deliver the snm- 
to the plaintill to the damage of the defendant.

il. The defendant did not read the contract or the agreement in writ in 
at the time lie was mptiml to execute the same, rely ing wholly on the wai 
rant y and representations of the said MeKwan and no copy thereof 
was left with him nor has he since lieen furnished with a copy and In- 

does not know the content* thereof.
It is quite true that these paragraphs are complete without 

the allegation of repudiation. Rut it seems to me. when one 

reads the whole defenee the matters in controversy between the 

parties are quite clearly made and stated. The very question of 

repudiation is raised in para. 12 dealing with the warranties 

and 1 think the pleading shews that the pleader intended to raise 

the defence of fraud in obtaining the lien notes and agreement 

hut did not plead correctly. If pleaded correctly and proved, in 

my opinion it would be a complete defence, unless shewn thaï 

the appellant affirmed after knowledge of the fraud or was tin 

able to make restitution.

See. 30. sub-see. 7. of the Judicature A et (eh. 52. R.S.S. 

directs that the Supreme Court
sliiil I grunt either absolutely or uu such reasonable term* ami ei unlit ion* 
a* to it *hnll seem just all such remédie* whatsoever a* any of the parti-- 
thereto may appear to lie entitled to in re*neet of any and even legal 
equitable claim properly brought forward by them respectively in *in 1 
cause or matter so that as far a* possible all matters *o in eon trover* \ 
between the said parties respectively may lie completely and finally deter 
mined and all multiplicity of legal proceeding* concerning any such matt r* 
avoided.

Our Court r. 253 reads as follows :—
The Court nr a Judge may. at any stage of the proceedings, allow cither 

party to alter or amend his statement of claim or pleadings, in sm-h 
maimer and upon such term* a* max Is* just, and all such amendment* 
shall he made a* iviv It- necessary for the purpose of determining the 

real questions in controversy between the partie*.
This is the same as the English rule.
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And in Kurlz v. Spc nee, 36 ( h. Div. 770. allowing an amend­
ment which was applied for under this rule. Cotton. L.J., stated 
as follows, after quoting the rule:—

When by an umcmlment. tin* n-al -ubstHiit ini i|ii«*wtiun van lie raised 
lietween tin* partie*, might wv to refuse to allow the amendment, having 
regard to the rule, and to the direction in the Judicature Act. that a* 
far a« possible in any proceeding all question* lietween the parties shall 
he decided so as to prevent multiplicity of actions?

I may add this was an appeal from Kekewich. who refused 
the amendment.

In the case at bar if the proposed amendments were dis­
allowed it would still leave the respondent open to an action for 
deceit, and I think all matters in controversy between these 
parties in connection with this transaction should lie disposed of 
in this action.

In Tüdeûep v. Harper, 10 Oh. 1). 393. which was an appeal 
from Fry. •!.. who refused an application to amend at the trial. 
Rramwell. L.J., in his judgment allowing the amendment stated :

Mv practice has always lieen to give leave to amend unie** I have 
liven satisfied that tin* party applying win acting mala fuir, or that. Iiv |i!« 
blunder, he had done some injury to hi* opponent which could not be com 
pensated for by costs or otherwise.

In the same case Thesiger. L.J.. is reported as saying:—
The object of these rule* is to obtain a correct issue lietween the parties, 

and when an error ha* been made it is not intended that the party making 
the mistake should be mulcted in the loss of the trial.

And Brett, M.K., in Clarape.de v. Commercial I nion Axsocn., 
32 W.R. 261 at 263, used the following language when allowing 
amendments :—

However negligent or careless may have I teen the first omission, and 
however late the proposed amendment, the amendment should In- allowed 
if it. van In* made without injustice to the other side. There i* no in­
justice if the other aide can be compensated with coat*.

On the foregoing authorities T am of the opinion that the 
proposed amendments should have been allowed.

The plaintiff’s counsel contended that this amendment even 
if allowed would be false and useless, as the evidence shewed 
that the appellant had accepted the engine, and had used it and 
enjoyed benefits from its use. 1 have carefully gone over the 
evidence, and all I find is that an engine was delivered to appel­
lant by respondent and that it was still at appellant’s place, but 
there is nothing clearly shewing he accepted it. The question of
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acceptance is a question of fact to bo submitted to the jury an* 
this was one of the ma item on which defendant’s counsel wished 
to tender evidence. Then, with regard to it# use and the benefits 
derived therefrom, 1 do not think this would he conclusive «• 
acceptance, as it might have been a “trying out” of the. engim 
as was referred to in Alabnstini Co. v. ('muida Productr. 17 
D.L.lt. 813. 30 O.L.R. 394.

With regard to the cross appeal objecting to the allowance 
by the trial Judge of the item of $388.85 as of November 1.7 
1913. T think the trial Judge was right in allowing this.

It appears that the appellant, in the fall of the year 1913. 
did some threshing for Caswell & Davis Co.. Ltd., for which this 
company owed him $463.60, and for which the appellant had ;i 
thresher’s lien on this company’s grain under the Thresher\ 
Lien Act. At the request of the respondents’ agent, the appel 
hint assigned this account and his thresher’s lien to the respond 
cut and gave it 2 orders on the company for payment of this 
money.

The respondent collected from the company only $74.70 in 
May. 1914. after action brought, and failed to collect the ha I 
once, and failed to seize the grain under the lien to cover tin 
balance, and the security under the thresher’s lien was lost.

The trial Judge held that the orders were inland hills of 
exchange, and as the respondent had given time to the eompam 
without notice to the appellant and lost the security, the appel 
lant was released from the unpaid balance amounting to $388.8.7, 
and held he was entitled to eredit for this amount.

Section 17 of the Bills of Exehange Act fch. 119. R.S.C.). is 
as follows:—

17. A l>ill of exchange is an lincoihlitional order in writing. a«Mr -- 
hv one person to «mother, signed by the person giving it. requiring t1"' 
person to whom it is addressed to pay. on demand or at a fixed or del. i 
minable future time, a sum certain in money to or to the order > t i 
spécifié person, or to hearer.

2. An instrument which does not comply with the requisite* afore-. \ 
or which orders any act to lie done in addition to the payment of monex 
not. except as hereinafter provided, a bill of exchange.

3. An order to pay out of a particular fund is not uiiconditioiiid 
within the meaning of this section: Provided that an unqualified <•> l 
to pay. coupled with—
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i« i an indication nf n |iaiticulai fund out of which tin* draww i» to 
rcimburw hiniM-lt. or «1 |iartivtilar account to he debited with 
the amount; or.

(6) a statement of the Iraiisavtion which gives rise to the hill: 
is unconditional.

.Although these orders arc not in the usual form of an in­
land bill of exchange, it seems to me they have all the essential 
requirements of the same and clearly come within the above de 
finition. They are uin rs in writing, signed hv the

—the person giving them- requiring the persons to 
whom they arc addressed to pay, in one ease without stating aux 
lime, and the other a fixed future time, in each ease, a sum cer­
tain in money to the respondent.

The fact that these orders have a statement of the transae- 
tion which gives rise to the orders, does not make them uncondi­
tional. as specifically provided for by the foregoing sub-sec. 3(h). 
And with regard to the order which does not state the time for 
payment, by virtue of see. 23(h) of the Kills of Exchange Act. 
it would be payable on demand.

The orders were accepted on November 8. 1913. The demand 
order was, therefore, payable on November 11. 1911. and the 
other on November 18. 1913, and the trial Judge fourni that re­
spondents had given time to the acceptors without notifying the 
appellant. There is abundant evidence to support this finding 
and 1 do not think it should he disturbed. There is no evidence 
to shew that respondent gave notice of dishonour to the drawer, 
the appellant.

The bills then, not being paid at maturity, and no notice 
of dishonour being given to the drawer, and time having been 
given to the acceptors which resulted in the loss of the security, 
the surety, the drawer, is released, and in my opinion is entitled 
to receive credit for these hills or orders as of their due date, 
upon the lien notes given for the small implements.

The trial Judge allowed the appellant the costs of this issue, 
and I think this should not he disturbed, but there will still he 
a small balance of about $25.75 due the respondent on these 
lien notes for small implements, after allowing appellant credit 
for the said bills of exchange.

The result will he that the judgment will lx- set aside and
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there will be a new trial on the lien notes given for the engine, 
and judgment will not be entered for the balance due on the 
lien notes given for the small implements or for the appellant 's 
costs of above issue until judgment is given in the new trial ; ami 
if the respondent be successful the appellant’s costs of above 
issue will be set off against respondent’s judgment pro tanto.

The appellant, will have leave to amend his pleadings as In* 
may be advised within 30 days from date, otherwise this respond 
ent will be entitled to judgment.

As I come to the conclusion that the trial Judge should have 
allowed the amendments and there is nothing on the record to 
shew that respondent would have been taken by surprise and un 
prepared to continue the trial had the amendment been allowed, 
the costs of the trial, save the costs of the issue above referred 
to. will be costs in the cause.

The appellant will have the costs of the appeal.
Kiavood, J„ concurred in the judgment of the Court except 

as to costs of former trial. Appeal allowed.

CAN. THE TRUSTS A GUARANTEE CO v. RUNDLE.
Snprenu ('ourl of Canada. Sir Charte» Fitzpatrick. C.J.. anti Darias.

Idinuton. Duff, \ufiliu and Brodeur. JJ. Xovrmbcr 2. 1015.
1. ArvKAi ($ I A—I )—From .m ih.mknth uriunatixu in Si rrchiati: Cot kt 

I'mlcr *<•<*. 37id) of tin- Supreme Court Act. R.S.C.. lOOfi. ch. 130 
im appeal to tin- Supreme Court of Canada from a judgment of the 
Appellate Division of the Supreme Court of Ontario, in a ease original 
ing in a Surrogate Court, is maintainable.
\Standard Trusts Co. v. Treasurer ttf Manitoba. ‘23 D.L.R. SI 1. 51 f m 

S.C.R. 4‘2H. referred to: lie Handle. 32 O.L.R. 312. affirmed.]

statement Appeal from a decision of the Appellate Division of the 
Supreme Court of Ontario. 32 O.L.R. 312. suit now. lit 
Handle, varying an order of a Surrogate Judge on the passing 
of accounts.

The only substantial question decided on this appeal was one 
of jurisdiction, namely, whether or not the Surrogate Court of 
Ontario is within the terms of sec. 37(d) of the Supreme Court 
Act. which provides for an appeal “from any judgment in 
appeal in a ease or proceeding instituted in any Court of 
Probate.” The same question was raised but not decided in the 
case of In re Muir Estate, 23 P.L.R. 811. 51 Can. S.C.R. 428. 

The Registrar:—This is an appeal from the judgment ofThe Registrar.
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the Supreme Court of Ontario, in an action instituted in the 
Surrogate Court of the County of York. The appellant, pursu­
ant to the Supreme Court Act. applies to have a bond as security 
for his appeal allowed. No objection is taken to the form of the 
bond, but the sole question is whether or not the Supreme < 'ourt 
has jurisdiction to hear the appeal. The appellant relies upon 
see. 37. sub-see. (r/) of the Supreme Court Act. which provides 
as follows :—

."IT. Kxccpt a* hereinafter otherwise provided. an appeal «.lia 11 li«> to 
thr Supreme Court from aux limit judgment of tin- highest < mill of final 
resort now or hereafter established in any province of ( amnia, whether such 
Court i« a Court of Appeal or of original jurisdiction. where the net inn. 
•mit. cause, matter or other judicial proceeding ha» not originated in a 
superior Court. in the following case*. . .

I#/) From any judgment on appeal in a ease or proeeediug instituted 
in any Court of Probate in any province of Canada other than the Pro 
vince of Quebec, unless the matter in controversy doe* not exceed live 
hundred dollar*.

1 am called upon first to determine whether the words “Court 
of Probate” used ill this section include the Surrogate Court of 
the County of York. This provision of the Supreme Court Act 
is a consolidation of an amendment made hy 52 Viet., eh. 37. 
The legislation probably was passed to meet the objections raised 
hy the Supreme Court in the case of Beamish v. KauJhnch. 3 Can. 
S C.R. 704. where it was held that the Court of Probate of Nova 
Scotia was not a superior Court and. therefore, an appeal taken 
from such Court to the Supreme Court of Nova Scotia was not 
the subject of a further appeal to the Supreme Court of Canada. 
At that time the Supreme Court Act only gave an appeal in 
cases originating in a superior Court.

The Ontario Surrogate Court Act. R.S.O. 1014. eh. 62. pro­
vides hy sec. 21 as follows:—

21. Subject to the provision* herein contained, every *neb Court shall 
also have the same powers and the grants and orders of such Court shall 
11live the same effect throughout Ontario, us the former Court of Probate 
f"r Cpper Canada, and its grants and orders respectively had in relation 
to the personal estate of deceased person* and to causes testamentary within 
it* jurisdiction; and nil duties which, hy statute or otherwise, were im 
po*ed on or exercised hy such Court of Probate or the .lodge thereof in re 
spect of probates, administration* and matters and cause* testamentary, 
nlid the appointment of guardians and otherwise, shall lie performed bv 
t'ie Surrogate Courts and the Judge* thereof, within their respective juris- 

I dictions.

109

CAN

S. t '.

Trusts &

Thr KegMr.tr.



Dominion Law Uworts. 126 D L ?.

CAN

s.c.
THVHTH & 

(IV AltA NIKE 
("0.

TIip Ri-gi*trsr.

The origin of the Cpper Canada Court of Probate is to In1
found in an Act passed 33 Geo. III., eh. 8 ( 179:5). which .....
stitilted a
Court nf Probate with full power and authority to imtiie |iroeen« and h«■ I*1 
vognizanve of all matters relating to the granting of probates and coni 
initting letters of administration and in grant probates of wills and emu 
mit letters of administration of the good» of persons dying intestate having 
personal estates, rights and credits within this province, to lie called .pel 
known by the name of the Court of Probate of the Province of I’ppe 
Canada.

The Governor. Lieutenant-Governor, or person administer 
ing the government, presided over the said Court and he was 
given power to appoint an official principal of the Court to 
get her with a registrar and necessary officers. By the second 
section of the same Act. for the convenience of the inhabitants of 
the province, the Governor, etc., was authorized to appoint ji 
Surrogate Court in each district for the purpose of granting 
probates and letters of administration presided over by a Stir 
rogate Judge. By sec. Hi an appeal lay from the Surrogate 
Court to the Judge of the Court of Probate.

In 1858 by 22 Viet., eh. 93. the Probate Court was abolished 
and the jurisdiction in relation to the granting and revocation 
of probates and wills and letters of administration was vested in 
the Surrogate Courts of the province and this has continued tin 
law down to the present time.

At the time Beamish v. Kaulbacli, 3 Can. S.C.R. 704. was 
decided the Court of Probate in the Province of Nova Scotia was 
substantially identical with the Surrogate Court in the Pro­
vince of Ontario (R.S.N.S., ch. 395). There was a. Judge and 
a Registrar of Probate in each county and the jurisdiction of 
these Judges covered all matters relating to the probate of wills 
and administration of intestate estates. 1 am. therefore, of the 
opinion that the words “Court of Probate” used in the Suprotm 
Court Act. are not to be limited to Courts bearing the name 
of Probate Courts, hut apply to Surrogate Courts in other pro­
vince*. having similar jurisdiction.

The 2nd point I have to determine is whether this is “an 
action, suit, cause, matter or other judicial proceeding” or a 
“case or proceeding" within the meaning of see. 37 of the Su­
preme Court Act. Mr. Raney contends that it does not fall
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within that vxpveHHion : th.it what the .1 udge has done, has been 
simply to make an audit of the administrators’ accounts and that 
his action was in no sense judicial. I cannot accede to his argu­
ment. The Century Dictionary defines “judicial" as follows:

Pertaining to the administration of justice, proper to a Court of law; 
(«insisting of or resulting from legal in«|tiiry or judgment a» judicial power 
or proceedings.
Webster defines “judicial” as “practiced or employed in the 
administration of justice as judicial proceeding. ”

See also the judgment of this Court in Turyron \. SI. ('limits. 
1.', I) L R 298. 48 Can. SCR. 473.

The facts of this case as disclosed by the judgment of the 
Court of A| ' reported in 32 O.L.R. 312, would appear to he 
that a dispute arose between the plaintiff and the trust company 
with regard to an item of $1,100 advanced by the trust company 
to the infant Bundle out of the corpus of his estate. When the 
hoy became of age. he executed a release to the company for 
what they had undoubtedly done without warrant or authority, 
and the administrators’ accounts were duly audited and passed 
by the Surrogate Court of the County of York. An action was 
taken in the High Court, to set aside this release and T under­
stand a consent judgment was made by Latch ford. .1.. as fol-

I Thin Court doth dorian* that tin* order made h\ Kdwnrd Morgan, 
acting Judge of the Sumigiito Court of the Count\ of York, on 

December 22. 19011. on the auditing and pa suing of the accounts of the de­
fendants. as administrators of the estate of Lily Bundle, and a» guardian 
of the said Clarence Arthur Bundle, is not binding upon the plaintiffs and 
that the plaintiffs are entitled to have the said aeeounts re taken and re 
audited in the said Surrogate Court.

- And this Court doth order that the costs in this action he paid as 
the Judge of the Surrogate C ourt of the County of York shall determine on 
the re-taking and re-auditing of the said accounts.

Proceedings were thereupon taken dr novo by the administra­
tors to pass their accounts before Winchester. Judge of the Sur­
rogate Court of the County of York. The proceedings are regu­
lated by the Surrogate rules and the petition and affidavits 
supporting the same and all the subsequent proceedings were 
carried on under the style of cause “in the Surrogate Court of 
th* County of York. ” The Judge of that Court, after reciting 
the proceedings before him. made an order on May 29. 1914.
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which is the subject of this appeal, in which he made a finding 
as to the receipts and expenditures of the administra tors and 
directed that the costs which had been referred to him in tin 
judgment of Latchford, J„ should be paid out of the estate ;in 

well as the costs of the administrators in connection with th 

auditing ami passing of accounts.
The Surrogate Act. H.S.O.. 1914. eh. 62. sec. .44. provides In 

sub-sec. 1 as follows:—
Any iici'miii who iIiviiih liim-'lf itggii-'vcil In mi unlvr. i«»n

judgment <if » Nnmigiitv ( mirt. in any mutter or cause, may appeal tli*-i•- 
from to a Divisional Court.

Sub-see. 5 provides that:—
An apiieal shall also lie from any onler. decision or determination of tin- 

.lodge of a Surrogate ( oiirt on the taking of account* in like manner - 
from the report of a Master under a reference directed by the Supreme 
Court, and the praetiee ami procedure, upon and in relation to the appe.i; 
shall lie the same a* upon an appeal from such a report.

I would interpret these provisions for appeal to he that sub- 
section 1 has reference to an appeal from the final order, deter 
initiation or judgment of the Court, while sub-see. 5 is an intn 
locutory appeal which may he taken during the course of tin 
audit before the Judge. Mr. Haney contends that the onler 
made by the Surrogate Judge was an order made under sub- 
see. f> and that sub-sec. 1 has reference only to contestations In 
tween plaintiff and defendant in such eases as a proceeding in 
proof of a will in solemn form or where a will is attacked on th- 
ground of undue influence or want of capacity. 1 do not think 
this distinction is sound and 1 hold that the order in this installer 
made by the Surrogate Judge is an order within the provisions 
of sub-net'. 1 of sec. 44 of the Surrogate Act and is a judgment 
in a “judicial proceeding” and “is a case or proceeding inst; 
tuted in a Court of Probate” within the meaning of sec. 47 "f 
the Supreme Court Act.

Tt is to be noted that the appeal under sub-see. 5 would he 
to a Judge of the Supreme Court of Ontario, whereas the appeal 
under sub-see. 1 is th the full Court and that in the present case 
Mr. Haney's clients (so far as the pape re and proceedings before 
mi- disclose) treated the judgment in question as one under suli- 
sve. I because the appeal was taken direct to the Court of Ap-
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peal, which has by the new Judicature Act been substituted for CAN 
the Divisional Court, instead of being taken to a single Judge. g>(-

This point being determined in favour of tin* appellants no ----
further question remains as to the amount involved as admittedly <?r \rwtkk 
it is over $500. The security is. therefore, allowed with costs. K°.

(Sgd.) K. R. Cameron.
Ho well, K.C., for appellant.
Hales, for respondents.
Sir Charles Fitzpatrick, C.J.: An important question of ^5^25*0 

jurisdiction is raised on this appeal, which I think should be 
determined, although 1 am of opinion that the appeal should hr 
dismissed on the merits.

The Supreme Court Act, see. 37(d). provides for an appeal 
to this Court
from liny judgment on h|i|h»oI in n niw or provmling inntituted in nny 
Court of Probate in any province of Canada other Ilian the Province of 
Quetiec unless the matter in controversy does md exceed $500.

It is true that this legislation originated by reason of a. deci­
sion of this Court in lleamish v. Kaulbach, 3 Can. 8.C.R. 704. 
where it. was held that the Court of Probate in Nova Scotia was 
not. a superior Court, but the language of the amending statute 
shews that it was not intended to apply solely to the Maritime 
Provinces where alone the term “Court of Probate” is used for 

i Courts having jurisdiction over estates of deceased persons, the 
f language of the statute being “any Court of Probate in any 
| province of Canada.”

In the Province of Ontario prior to 1858. the Court having 
1 jurisdiction over the estates of deceased persons was called ro
l tannine “the Court of Probate,” but after that date its name

was changed to the Surrogate Court, and to-day the R.S.O., by
| ih. 62. see. 21, in conferring jurisdiction upon the Surrogate 
a Court provide that such Court shall have the same powers as 
i the former Court of Probate for Upper Canada.

I am. therefore, of opinion that the Surrogate Court in 
Ontario is included in the expression “Court of Probate” in the 
Supreme Court Act.

Davies, J. ;—The judgment of Muloek. C.J.. speaking for the i*™-*. .i. 
v Second Appellate Division of the Supreme Court of Ontario in

K—26 Il.L.R.
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this case is quite i y to me ami 1 agree in the disposition
of the appeal made by that Court. 1 am more glad to find my 
self in accord with the judgment si from because of tin
ever increasing appointments of trust companies as trustees ami 
executors of the wills of deceased persons and administrators of 
their estates and the great necessity which exists for impress!ic: 
upon these companies that while there may be pecuniary ml 
vantages arising out of such appointments, there are also ncees 
sary liabilities calling for the exercise of reasonable prudeim 
skill and attention on their part.

On the argument of the appeal a very important question 
was raised as to our jurisdiction to hear appeals in actions oris 
mating in the Surrogate Court of Ontario.

The same point was raised before the registrar of this Court 
who. after hearing argument on the point by counsel, affirmed 
our jurisdiction. T have read his reasons for judgment and 
agree with them.

The jurisdiction of this Court is to be found in sec. 37. suit 
see. (d), of the Supreme Court Act. which provides for an np- 
peal to this Court
from any judgment on appnil in a vn*v or proceeding instituted in am 
Court of Probate in any province of Canada other than the Province of 
Quebec unless the matter in controversy does not exceed $500.

This sub-sec. (d) was no doubt enacted in consequence of tin 
judgment of this Court in Beamish v. Kaulhavh, 3 Can. S.C.IÎ 
704. which held that the Probate Court of Nova Scotia was not 
a Superior Court and, therefore, an appeal did not lie here from 
a judgment of the Supreme Court of Nova Scotia in a matter 
or controversy originating in the Probate Court.

In the. Province of Ontario there is no Court called the Pro­
bate Court. The Court which formerly existed there under that 
name was abolished in 1858 and its jurisdiction with respect t< 
the granting and revocation of probates of wills and letters of 
administration, etc., was vested in the Surrogate Courts of the 
province. That jurisdiction still continues and is to be fourni in 
the R.S.O., 1914. eh. 62. secs. 19. 20. and 21.

The latter section expressly provides that every such Surro­
gate Court shall have the same powers, etc., and its grants and 
orders the same effect as the former Court of Probate for Upper

147
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Canada had in relation to the personal estate of deeeased peinons 
and to causes testamentary within its jurisdiction, and that all 
duties which by statute or otherwise wore exercised by such 
Court of Probate or the Judge thereof in respect of probates, ad­
ministration ami matters and causes testamentary and the ap­
pointment of guardians and otherwise should lie performed by 
the Surrogate Courts.

These latter Courts were substantially the same Courts as the 
Probate Courts, though under another name, and if the legisla­
ture has somewhat added to their jurisdiction, such addition can­
not. in my opinion, affect the right of appeal under the Supreme 
Court Act.

I think the section of tin* Supreme Court Act quoted above 
applies to these Surrogate Courts of Ontario (so called) and 
are not to be limited to those Courts in some of the provinces 
such as Nova Scotia exercising the same jurisdiction and called 
“Probate Courts.”

It is a mere question of name only, not of substance. The 
Courts are the same Courts: their jurisdiction covers the same 
subject matters. The only difference lies in the name given to 
the Courts, and in Ontario it is expressly enacted that their 
powers and duties shall embrace all those of the old probate 
Courts. I would dismiss the appeal with costs.

Imnoton. J.:- This appeal is from the judgment of the Ap­
pellate Division of the Supreme Court of Ontario reversing an 
order of the Judge of the Surrogate Court of the County of 
York made as a result of his passing tin* accounts of the appel­
lant and as an administrator and guardian appointed by the 
said Court.

The first question to be considered is our jurisdiction to hear 
such an appeal. Any we have must rest on see. 37. sub-see. (d). 
as follows:—

(</i 1' rum any judgment mi a ppm I in a caw* or proceeding instituted in 
my Court of Probate in any province of Canada other than the Province 
"f factice unless the mutter in controversy doe* not exceed five hundred 
ilolliirs
first enacted in 1887 by 50-51 Viet., eh. Ifi. and probably as re­
sult of the decision of this Court in the ease of Itcamish v. Knul- 
harfi, 3 Can. 8.C.R, 704. where it was held no appeal would lie to

CAN
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CAN this Court from a Court of Probate of Nova Scotia, inasmuch us
S. ('. it was not a Superior Court within the meaning of the Supremo

TRl NTH &
and Exchequer Court Act. The issue in that case was the valid

Ovarantkk ity of a will.
Co.
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The meaning of this enactment came in question in the recent 

case of In re Muir Estate, 23 D.L.R. 811, 61 Can. S.C.R. 428.
Idington, J. In that case the parties were evidently on their way to the Judi­

cial Committee of the Privy Council and only calling here as at 
a half-way house, neither side cared to have the question raised, 
for they desired and got the opinion of this Court on the main 
issues raised in appeal without any very express decision being 
reached by the Court on the question of jurisdiction.

I. however, then examined that question in its bearing upon 
that ease and set forth my views to which T may he permitted to 
refer without repenting them at length here.

This case is. however, essentially different from what was in­
volved therein. That went to the question of the jurisdiction of 
the Surrogate Court in Manitoba granting probate before m 
until the succession duties were provided for.

This, however, is of an entirely different character. The 
issues raised herein have nothing to do with the grant of adminis­
tration. It is assumed that grant was rightfully made and is 
no way in question.

In Ontario the Judges of the Surrogate Courts have, as re­
mits partly of the development of practice and partly of statutes 
passed since the above quoted amendment to the Supreme Court 
Act, obtained very extensive powers over the administration of 
estates concurrently with what still exists in the Supreme Court 
and formerly existed almost entirely in the Court of Chancery 
and later, after the passing of the Judicature Act, in the High 
Court of Justice in virtue of its equity jurisdiction.

The outline of the story of how that has come about is some­
what thus:—

Administrators were always required to give a bond with 
sureties for the due administration of the estates entrusted to 
them and to exhibit an inventory of the estate and make, or 
cause to be made, a true and just account of the administration 
when required.
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Any one aggrieved by misconduct in any such regard might 
apply to the Surrogate Judge to obtain an assignment of the 
bond in order to bring an action upon it.

Incidentally thereto the Judge might have to examine the 
accounts of the administrator to ascertain if there was reason to 
believe there had been such a breach of the condition of the bond 
as entitled the applicant to its assignment. There was no final 
adjudication upon the rights of the parties arising out of the 
accounting in such a proceeding. All it involved might be 
whether a prima facie ease had been made out. Or possibly the 
rights had been determined by the. Court of Chancery in the 
course of an administration suit and the establishment therein 
of what constituted a breach of the condition of the bond which 
the sureties were then called upon to make good.

Ever since 1859 the Surrogate Judges had power to make 
allowances to the administrator, executor or trustee in the way of 
compensation for his services upon his passing his accounts.

These provisions tended to the development of a practice of 
passing accounts, but, if my memory serves me correctly, there
was nothing final therein in the way of determining the rights 
or liabilities of the administrator till comparatively recent legis­
lation. of which 10 Edw. VII., ch. 31. sec. 71. is now. in R.S.O.. 
1914, ch. 62, sec. 71, the outcome.

I may, in passing, point out that the administration of estates, 
originally part of the exclusive jurisdiction of the Court of 
Chancery, and later after law and equity Courts were consoli­
dated by the Judicature Acts, of the High Court, has in practice, 
without depriving the higher Courts of jurisdiction, largely 
passed by virtue of a few minor, but growing, powers, aided by 
numerous statutes, into the Surrogate Courts of Ontario.

These statutory provisions promoted a less expensive mode 
of administration than had prevailed in the Court of Chancery 
or the High Court of Justice.

I doubt if the legislature of the province ever desired that in 
aiding such development as a means of the economical adminis­
tration of justice, in that regard, it desired an appeal to exist to 
this Court as part of the system.

Of course it matters little, what they desired if the legal result
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of a correct interpretation of the above quoted amendment 
brings that about.

1 may suggest, however, that 1 hardly think Parliament 
would have intended to bring about any such undesired and un­
desirable result.

The local legislatures can remove many subjects of litigation 
from the jurisdiction of this Court by providing, through in 
ferior Courts, for the judicial determination of matters which 
formerly were and still are subject matters to be dealt with in 
superior Courts.

Important litigation finds its way to the superior Courts in 
any case where the parties so desire. Now are we, by a sale 
wind as it were, to gather in appeals originating in the inferior 
Courts as well as those originating in the superior Courts?

This appeal is a very good illustration of the probable result 
of such a development.

I cannot think it ever was the intention of Parliament to 
bring about such a result. I think all that was intended by Un­
amend ment in question was to give an appeal in cases that hr 
longed, properly speaking, to the Courts of Probate as such.

The validity of a will must always be an important question 
and trials of issues which involved that in cases, where as in 
Ontario the amount of the estate in controversy must exceed 
$1.000. probably was all the amendment extended to.

If. for example, the Judges of the County Courts, who an 
generally Judges of surrogate in their respective counties, wen- 
called only Judges of Surrogate and their jurisdiction as Judges 
of County Courts by process of consolidation were transferred t 
them as Judges of surrogate, would that enable "< in all
cases now within County Court jurisdiction to be brought here?

The case of Daly v. Brown, 30 Can. S.C.R. 122. was referred 
to in the argument herein and if the point had been raised 
therein and decided 1 should feel bound to follow it. No such 
question, however, was raised. A question was raised of the jur 
«diction of the provincial Court, but none as to the competent 
of this Court.

For my own part 1 confess I was. until the question was 
raised in In rr Muir Esfalr, 23 D.L.R. 811. 51 Can. S.C.R. 42*

D3D
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under a vague impression that the amendment was intended only 
to apply where, as in the Maritime Provinces, the Courts were 
designated “Probate Courts. The fact that the amendment 
stood so long without any litigant, in a province where the 
I ourts of Probate are called “Surrogate Courts,” attempting to 
come here by virtue of it. seemed to lend prima facii a colour 
to this idle notion. My examination of the question in that ease 
convinced me for reasons 1 therein assigned that such a con­
struction was untenable.

To say the least the jurisdiction in such cases as this must 
he exceedingly doubtful; and it has ever been the rule of this 
Court where the jurisdiction was doubtful not to exercise it.

I conclude, therefore, for the foregoing reasons this appeal 
should be dismissed, but without costs as the point was not 
taken by appellant and hence not argued as it might otherwise 
have been.

Duff, J. :—1 think the Appellate Division has drawn the 
line a little more narrowly than T should have done. The On­
tario Courts, however, appear to have found from experience 
that the practice of requiring guardians to obtain antecedent 
sanction with regard to extraordinary expenditures must be 
strictly insisted upon for the protection of the property of in­
fants on pain as a rule of the guardian establishing to a demon­
stration and entirely satisfying the conscience of the Court as to 
the propriety of the payments not so sanctioned ; and although 
this practice cannot be strictly said to he enjoined by law, yet 
if followed with reasonable regard to special circumstances, it is 
not necessarily out of harmony with the law and this Court ought 
not to interefere with a judgment pronounced in the spirit of 
this settled practice, unless it appears that some injustice has 
been done. I concur in dismissing the appeal.

As to jurisdiction T think “Court of Probate” in sec. 37(d) 
denotes any Court exercising a general probate jurisdiction.

It docs not follow that every judgment or order of such a 
Court is appealable; but the judgment now before us is. I think, 
well within the purview of the sub-section.

Anglin, J. ;—For the reasons which T stated in Standard 
Trusta Co. v. Treasurer of Manitoba, 23 D.L.1Î. 811. f>1 Can.
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the provincial Appellate Court to this Court in eases originating 
in the Surrogate Courts of Ontario whenever the matter in con­
troversy amounts to or exceeds $500. < 'uses originating in other 
inferior Couits in that province cannot be brought here what­
ever the amount involved; and where the right of appeal in pro­
ceedings originating in the Supreme Court of the province is 
dependent upon the amount in controversy it must exceed 
$1,000. To allow costly appeals to this Court in mere matters of 
summary accounting in the Ontario Surrogate Courts is destruc­
tive of the purpose for which this jurisdiction was given to 
those Courts. It scorns to me deplorable that the allowance or 
disallowance of an item of $500 by a Surrogate .fudge auditing 
the accounts of an executor, administrator or guardian may be 
made the subject of an appeal to this Court. Vet. upon matun 
consideration, I am unable to say that an Ontario Surrogate 
Court is not a “Court of Probate,” or to find any sufficient 
ground for denying a right of appeal which clause (d) of sec. 37 
purports in explicit terms to give.

Upon the merits, except in regard to two items, 1 think the 
appeal cannot succeed. It would be most unfortunate were any­
thing that we might do to encourage a departure from the whole­
some practice which requires guardians of infants to obtain the 
prior sanction of the Court to any encroachment on the capital 
of the estates of their wards, or a relaxation of the tacit rule 
prescribing that when such prior sanction has not been obtained 
guardians seeking to have expenditure made out of capital 
allowed must establish by the clearest and most convincing proof 
that an order sanctioning it would have been made had it been 
applied for in advance. The appellants failed to satisfy the 
Judges of the Appellate Division that they would have obtained 
such an order in regard to a large part of their expenditures in 
the present case, and in the disallowance by that Court of all 
the items in question except two I have not been convinced 
that there has been any error.
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One gf the two excepted items is a sum of $100 deducted from CAN 
the commission of $500 allowed by the Surrogate < 'ourt .1 udge to s. v. 
the appellants, who were administrators of the estate of Lilly *
Hundle and guardians of the estate of her son. as ho says in re- Quarante* 
compense for their services “in dealing with the (‘state and ^°' 
handing the balance over to the plaintiffs.” The deduction was Hundle.
made by the Appellate Division on the assumption that of the Angii» i 
$500 commission allowed $100 was for the services of Mr. War 
ren as guardian of the person of the infant. With respect. I 
find nothing whatever in the record to warrant that assumption 
and 1 think it should not have been made.

The other item is tho allowance by the Judge of the Surro­
gate Court to the appellants of the costs of an action brought by 
Clarence A. Hundle against them to set aside a release which 
they had obtained from him. The appellants acceded to this 
claim and judgment was pronounced by consent setting aside the 
release, and, presumably, to avoid the necessity of any con­
sideration of the merits of the action in the High Court Division, 
referring the question of the costs of it to the Judge of the 
Surrogate Court to whom the taking of the accounts was re­
mitted. In dealing with these costs of proceedings in another 
Court I think the Surrogate Court Judge acted as persona desig­
nate/ and that his disposition of them, however erroneous it may 
be deemed, was not subject to appeal. Both these items should 
he allowed to the appellants. Subject to this modification I 
think the appeal fails and should be dismissed. But in view of 
the result there should be no costs to either party.

Brodeur, J. :—I am of opinion that the judgment a quo Bmd,,ir. i. 
should be confirmed. It has been found, it is true, that the 
minor, Clarence A. Hundle. deceived the company appellant : but 
it was also the duty of the company, as guardian of his property, 
to look after his proper maintenance according to his position 
in life.

If the expenditure for the maintenance had not exceeded the 
income of the infant’s property, no serious blame perhaps could 
he made to the guardian. But the expenditure exceeded largely 
the income; it was not made according to the position in life 
which the minor occupied before his mother’s death and it de-
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veloped in the young boy very bad habits which have,perhaps 
affected his future. Besides, that money was expended without 
the guidance and the authorization of the Court.

Appeal dismissed.

REX v. STRONG.
A'cio lintiittwick Supreme Court. McLeod. f.,/.. ami White and Grimmer. ./•/
1. Trial (SIB—7)—Separate trial of two counts in indictment

( R. Code sec. 857.
Where evidence is tendered in support of one count of an indici 

ment which while admissible thereon is not admissible in proof "f 
another count of the same indictment, the defendant's remedy is i ■ 
apply under Cr. Code sec. 857 to have each count tried separately 
if In- fears that, notwithstanding the direction which would properly 
he given by the judge to the jury to disregard such evidence in con 
sidering the second count, the jury would unconsciously be influençai 
thereby to the prejudice of the accused.

2. Criminal law (11 F—25)—Condonation by party aggrieved no ui
FENCE TO INDICTMENT PREFERRED BY CROWN.

A private party cannot by condoning or forgiving a personal injury 
done to himself in the commission of crime, thereby condone or pai 
don the offence against the King so as to enable the wrongdoer to d< 
fend on Hint, ground an indictment preferred against him by the

3. Adultery ( § 1—5)—As a crime—New Bui ns wick vn repealed law or
1854—Indictment.

Adultery is an indictable olfence in the Province of New Brunswick 
under the pre-confederation statute of that province, R.8.N.B. 1854 
ch. 145. sec. 3. which has not yet ( 1915) been repealed by the Doniin 
ion Parliament.

4. Criminal law ( $ II A—30)—Procedure applicable under pre-con
federation provincial statute—Adultery indictable in New
Brunswick.

The repeal in 1888 by the Dominion Parliament of parts of certain 
pre-confederation statutes of New Brunswick, which regulated prove 
dure in prosecutions for adultery under R.S.N.B.. 1854. ch. 145, leaves 
that offence punishable in New Brunswick under the procedure applh 
able to indictable offences generally under the Criminal Code of Canada

1 IL v. Ituchanan (1840). 8 Q.B. 883. referred to.]

Crown case reserved. The defendant was tried before 
Landry, O.J.. of the King’s Bench Division and a jury, at the 
Queen’s Circuit, in October, 1914, on an indictment containing 
two counts charging him with adultery. The first count charged 
an offence on September 1f>. 1013. and the second an offence on 
March 14, 1914.

No application was made on the trial to have the counts tried 
separately. The defendant was found guilty on both counts. 
Before the defendant pleaded to the indictment his counsel 
moved to quash it, and on questions then raised and on further 
questions raised during the course pf the trial, the Thief Justice
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reserved a ease for the opinion of the Court of Appeal, sub- N. B. 
mitting the following questions:— s v

(1) Was the offence charged an indictable offence under the ~~
Criminal Code? v.

(2) Should the offence have been tried summarily under STBONl 
chapter 123 of the Consolidated Statutes qf New Brunswick, statement 
1903?

(3) Does the indictment disclose an indictable offence under 
the Criminal Law of Canada?

(4) Was there a legal commitment upon which a bill of in­
dictment could be preferred?

(5) Can a conviction be sustained on a bill of indictment 
not preferred by the Attorney-!louerai, nor by his direction nor 
with the written consent of the presiding Judge?

(ti) Is the evidence of marriage sufficient, there being no 
evidence that the person performing the ceremony had been duly 
licensed?

(7) Was the evidence sufficient to raise an absolute legal 
presumption of adultery under either count of the indictment?

(8) Under the facts proved should the question whether the 
complainant condoned the offence have been submitted to the 
jury?

(9) Was not the evidence of what occurred on March 14 and 
15. improperly received and submitted to the jury?

W. B. Wallace, K.C., moved to quash the indictment
lion. J. B. M. Baxter, Attorney-General, for the Crown.
The judgment of the Court was delivered by
White, J. :—In the case reserved, one of the grounds stated wtiu. j. 

as an objection to the conviction is that there is not sufficient evi­
dence of marriage, there being no evidence that the Reverend 
Mr. Patterson was duly licensed. As this ground was not 
pressed or argued before us, I take it to have been abandoned, 
and. therefore, will not discuss it.

A second ground is that evidence of what occurred on March 
14 or 15 should not have been admitted or left to the jury. The 
evidence referred to was adduced in support of the adultery 
charge in the second count of the indictment, and I think was 
properly received for that purpose. Admitting for the moment



124 Dominion Law Kk roars. 126 D.L.R

N.B

8.C.

Rex

STRONG.

VLut without so deciding) that this evidence was not such as 
could properly have been received in proof of the charge laid in 
the first count, that fact would not render bad its admission in 
support of the second count. It not infrequently happens that 
evidence is properly received in support of one count in an in 
dictment, which would be inadmissible to prove the charge in 
another count of the same indictment, and it is easily conceivable 
that in some such cases the jury, notwithstanding a proper 
charge to them to disregard such evidence in considering a count 
to which it is not applicable, might, nevertheless, be uncon 
seiously influenced thereby in their finding upon such count. 
But where the prisoner feels that he is liable to be thus pre 
judieed in his defence he may apply to have each count tried sc 
paratcly. This was not done in the present ease. Moreover, I 
find it difficult to believe that the prisoner can have been pre 
judieed in his defence to the first count by the evidence admitted 
in proof of the second count, because the. evidence given in sup­
port of the first count is such that no jury could well have failed 
to convict upon it had it stood alone. As to the evidence in 
support of the second count. I may say that while it is, I think 
sufficient to warrant a conviction upon that charge, it is not su 
abundantly convincing as is the evidence upon the first count 
and for that reason and having regard to all the circumstances 
of the case, I venture to suggest to the learned Chief Justice of 
the King’s Bench Division, who tried the case, for his considéra 
tion, whether the ends of justice will not be sufficiently served by 
imposing sentence under the first count only.

A third objection is that under the facts the complainant 
condoned any offence, and this should have been submitted to 
the jury. If this objection is intended to be construed as cover 
ing a contention, that on the assumption of adultery being a 
criminal offence, the complainant could, by condoning the offence 
deprive it of its criminal character, I can only say that in my 
judgment such a contention is not even arguable. A crime is an 
offence against the state, and not merely a wrong done to an in 
dividual. Hence, no private party can. by condoning or forgiv 
ing a personal injury done to himself in the commission of crime, 
thereby condone or pardon the offence against the King—.that is
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to say, against the state—which is an essential clement of all N B 
crime. 8. C.

The remaining six grounds set forth in the reserved case 
form one contention, namely, that adultery committed in this «. 
province is not a crime punishable by indictment. The 
ment is admittedly laid under eh. 145, sec. 3, of the Revised Whlte'J*
Statutes of New Brunswick ( 1854). which reads : “Whoever 
shall commit adultery shall be guilty of a misdemeanour, and 
shall pay a fine not exceeding one hundred pounds, or be im­
prisoned for a term not exceeding two years.*’ This section was 
in force at the time the British North America Act was en­
acted and the Dominion of Canada was created. It has never 
since been expressly repealed. The learned counsel for the pri­
soner contends, however, that this section is in effect repealed 
by sec. 91 of the British North America Act, because that sec­
tion gives Parliament exclusive power to deal with the criminal 
law, including procedure in criminal matters ; or, failing that 
ground, then because Parliament has, by the Revised Statutes of 
Canada (1886), p. 2259, repealed sees. 18, 20 and 22 of eh. 156 
of the Revised Statutes of New Brunswick, and also sec. 3 of 
ch. 158 of the same Revised Statutes, these being sections of the 
old provincial law which regulated procedure in prosecution for 
adultery. It is argued that inasmuch as this procedure, origin­
ally provided by the provincial law, is repealed, either there 
remains no procedure under which the crime of adultery can 
he prosecuted, or, if there be such procedure, it is the proce­
dure alone which is provided by ch. 123 of the Consolidated 
Statutes of New Brunswick (1903). see. 2 of which reads as 
follows : “This chapter shall only apply for the purpose of re­
covering any fine, or enforcing any order, penalty or imprison­
ment imposed by virtue of any Act of the Legislature of this 
province, or by virtue of any by-law. ordinance or regulation 
lawfully made under the authority of any Act of the Legislature 
of this province.

Now, it is quite clear that under the law of New Brunswick, 
adultery was. at the date of confederation, a crime punishable 
on indictment. By sec. l29 of the British North America Act. 
it is enacted : “Except as otherwise provided by this Act. all

6
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laws in force in Canada. Nova Scotia or New Brunswick, at th< 
Union, and all Courts of civil and criminal ion, and all
legal commission, powers and authorities, and all officers, judi 
rial, administrative and ministerial, existing therein at tin 
Union, shall continue in Ontario, Queliec, Nova Scotia and New 
Brunswick respectively, as if the union had not been made; sub 
ject, nevertheless, except with respect to such as arc enacted by 
or exist, under Acts of the Parliament of Great Britain, or of tin 
Parliament of the United Kingdom of Great Britain and In­
land to be repealed, abolished or altered by the Parliament of 
( anada, or by the Legislature of the respective province, af­

fording to the authority of the Parliament, or of that Legisla 
turc, under this Act.”

By virtue of this section 1 have quoted, adultery committed 
in New Brunswick must still continue to be a crime there, unless 
or until the Provincial Act which originally created the offence is 
repealed. Although in 1869 the I Parliament, by eh
36, repealed many of the laws of the several provinces of Canada 
dealing with criminal offences and, by subsequent legislation, has 
repealed or amended other provincial laws governing crime ami 
criminal procedure, sec. 3 of eh. 145 of the Revised Statutes of 
New Brunswick, has. as l have stated, l>ccn left un repealed.

It is, moreover, quite clear that no provincial legislation 
passed subsequent to confederation could amend or affect tin- 
procedure in a trial for adultery, because, by the terms of tin 
British North America Act. all criminal law. including proee 
dure, is within the exclusive legislative authority of Parliament 
Hence, neither eh. 123 of the Uonsc i*d Statutes, 1903, nor 
the sections of the New Brunswick law embodied and re-enacted 
in that consolidation, could alter the procedure in trials for 
adultery.

For the reasons I have stated, adultery in this province con 
tinned after confederation to be a crime. Until the procedure 
provided by tin* Provincial Act was repealed that procedure con­
tinued in force. When, in 1886, Parliament repealed this old 
provincial procedure, it did not then or thereby repeal the pro 
vincial enactment which made adultery a crime. The effect of 
abolishing the former procedure was and is simply to render

6739
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adultery in this province punishable under the procédure pro- N B- 
vided by the criminal law of Canada applicable to indictable s.c. 
ofl'ences generally ; that is to say, to all indictable offences for "j“ 
which special procedure is not otherwise provided. v.

Being a crime, adultery must be tried by indictment, in the STBOM'
admitted absence of any procedure provide 1 by Dominion law Whlt''
for its trial in any other mode : see Tin (Jin « n v. Ji m ini nan

1846), H Q.B. 883. In other words, when Parliament left the 
law creating the crime of adultery unrepealed, while abolishing 
the old procedure under which adultery was formerly tried, it 
must. I think, be taken to have intended, not to abolish the crime 
itself, but merely to substitute for such old procedure the pro­
cedure applicable in Canada to the trial of crimes in general.
I think the conviction should bo affirmed. Conviction affirmed.

DUPUIS v. BLOUIN. QUE
Quebec Sessions of the Peace, Ijangelicr, J.S.P. ^ p

I Sunday (§ III A—10)—Sunday observance—Sale of fruits and
CIO ARM BY RETAIL- AUTHORIZATION BY PROVINCIAL LAW—EXCEPTION 
FROM FEDERAL LAW.

Section 4460. R.S. Que. 1000, preserves, subject to the restrictions 
therein mentioned, all such liberties as are recognized by the customs of 
the Province of Quebec as to Sunday trading, and on a prosecution in 
that province under the Lord’s Day Act, R.S.C. 1006, eh. 153, for soiling 
by retail fruits and tobacco on a Sunday at a place where there is no , 
municipal by-law prohibiting such sales, it may be shewn by parol 
evidence in defence of the charge that such sales, of which there is no 
express prohibition in either federal or provincial Acts, are customary 
in the Province of Quebec and therefore lawful under the exception con­
tained in the Federal Act of matters provided “in any provincial Act or 
law:” (R.S.C. 1006. oh. 1*>3. sec. 6).

[Kennedy v. ('ouiHard, 17 Can. C'r. Cos. 230. referred to.]

Prosecution of defendant in summary proceedings under the 
Lord’s Day Act, R.S.C’. 1906, eh. 153, sec. 13, for selling fruits 
and cigarettes at defendant's store on a Sunday in alleged contra­
vention of see. 5 of the Act.

./. Gosselin, K.C., for the complainant. 
lion. L. A. Taschereau, K.(\, for defendant.
Langelier, J. :—It has been established by the wit ness Yvonne i »wi»cr. j. 

Blouin, a sister of the defendant, that on the 6th June last, a 
Sunday, she had sold fruits and cigarettes; she had added that 
she had been instructed by the defendant not to sell anything 
beside fruits and cigarettes.

Witness Havier Blouin, the father of the defendant swore that 
it was the usage everywhere in the province to sell fruits and
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tobacco on Sunday. ,K.R.(\ 1906, ch. I A3, see. 5. and see. 44r.fi 
of the U.S. Que. referred to.

It has been contended by the prosecution that the laws re­
specting the observance of Sunday in the Province of Quebec 
had been declared unconstitutional by our Supreme Court. In 
support of that contention the case of Ouimet v. Bazin, 3 D.L.R. 
593, 20 Can. Cr. ('as. 458, 46 Can. S.C.R. 502, was cited. That 
judgment s only to moving pictures and does not affect in
any way our laws resjH'cting Sunday observance. It has been 
decided in Ontario that a victualler is allowed to sell on Sunday all 
kinds of victuals. I{. v. Albertie, 3 Can. Cr. Cas. 356.

The Supreme Court of N.B., sitting full bench, has decided 
that the sale of cigars on Sunday may be prohibited by an Act 
of the Legislature or by a municipal by-law ; that it is a mere 
police by-law, the violation of which does not constitute a criminal 
offence exclusively within the ion of the Parliament of
Canada, lie (ireene, 4 Can. Cr. Cas. 182.

Our own Court of Appeal in the Province of Quebec has also 
decided that a by-law of the city of Montreal authorizing the sale 
on Sunday of fruits and cigars does not fall under the criminal 
law of Canada. Kennedy v. Couillnrd, 17 ( ’an. Cr ( ’as. 239.

What is to be concluded from those decisions?
They establish (1) that a municipality has authority to pass 

a by-law prohibiting the sale on Sunday of fruits and cigars; rj 
that a victualler has the right to supply on Sunday things neces­
sary to life; (3) that in the absence of a by-law in the Province 
of Quebec, the sale of fruits and cigarettes is not forbidden.

In our province we remain, in respect of Sunday observance 
under the authority of the Revised Statutes of Quebec; now sec 
4460 allows all such liberties as are recognized by the customs of 
this province.

It has been proved by llavier Blouin, and he was not contra­
dicted, that it was the general custom in the province to sell 
fruits and tobacco on Sunday. No evidence was offered to the 
effect that there was in the parish a by-law prohibiting it.

The offence against the defendant does not come under the 
federal statute on account of the exceptions therein mentioned in 
favour of provincial laws.

The complaint is dismissed with costs. ( 'a.st dismissed

1
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THE KING v. TRUSTS & GUARANTEE CO.
/.'j'cA <■«/««•/• t 'oml of I "a mi tin. i'axsrlx. ./. •lanuarii 2ti. Mill».

I | si iii.u i s I 11 Turn i\i iai. iiiuilTM—Dominion i xndh—I mi.stm y
I'XII.I UK OK II Hits x Ml Nl NT or KIN Hon X X.XtXNTI.X.

I!., a resident of mill domiciled in t lu* Province of AIIm'I'Iii. xxh«. it 
iIn- linn* of hi- death. tin* registered owner of a certain parcel of land 
hi msiill province, tiniliT n |iiiti'iil i-.siii'il to him h\ tint I)i*|*sirtnii-iiI of 
ilii1 Inlerior of ( iiiiinlii on July '2 A. I!*ll lli* ilifil on Xiixi'inlii'r Js. 
Io12. leaving no hi-ir-. or ih-ni of kin. Letters of siilininistriition to 
hi' property. Imth rrsil nml personal, were grants'll to thi> ilvfvmlmit as 
I > it l>l ir ailininist ni tor nnili'r tin* law of tin* province, mill a vert i Ilea tv 
ut* titlf to tin- Imnl in ipn-stion xxns granted to ili'fi'iiilant under tIn* 
I.iiml I it It's Ai t of AIIh'I Iii. I In* Imnl xx a» thereafter sold hx t liv dcfcii 
•hint, mnl tln> provinrial government i*laiiiiimI tin* proceeds of tIn- sali-, 
except. in so far as they xvi'ri* atiii'imhie to debts mnl mlniinisirnthm 
i xpi'iisi's, as iH'loiiging to it nnili'r tin- provisions of tin- Alhcrtn Slat 
nti'. A (•<••). V. rh. A. sec. I. (pon an informât ion living exhibited hx 
tliv Attorney Niellerai of Canada to haw it determined that sin!i pro 
it'i'ils hvlotig to tin* frown in right of ( anaila.
Ih hi. |. That tliv right of escheat to I lie la ml- in ipivst ion. or it tin* 

principle of I'svlivat iliil not apply anil tliv laiml- wviv to hv irvatvil as 
Lniiti niroiilm. tlivn tliv right to thi'tii as -in*h belonged to tliv ( roxvn 
in light of tliv Dominion as jura rciialia.

-. I hat. in so far si' tliv rights of tliv Dominion t roxvn tu vsclivatvil 
lainls or lunui ram n lia in tin* provinvv arv voiivvrnvil. tliv provisions of 
tliv Alhvrta Statntv. A (ivo. \. vli, A. we. |. purporting to x -i tin- pro 
party <f intvsiatv' dying xx it hunt in-xt of kin or other pu ~ m» vn 
titled thereto in the frown in right of tliv provinvv. air in hv n* 
ga rdvd as nllra firm.

I \ll}l. al. of Ontario x. I Inrrr | ISSU). S App. ( ax 7b7 : llnurli 
\ lllakr. ‘1 (,i. I..U, 2IW; Tin hi nil \. Hu r rani Ho mi t'o.. \ 1 t an. I\x. 

hykr v. Waif ont. A Mini. I'.f. 434. referml to. |
Xu information exhibited by I lie Attorncy-Meneral of ( 'tin 

;nl;i. seeking a tleelnration of escheat to the Crown in right of tin 
Dominion of Canada. of certain lainls situate within the l*ro 
\hive of Alberta.

The facts of the ease are stated in the reasons for judgment. 
IV /). Ilofjij, K.C.. for the plaintiff.
Frank Ford, K.( for the defendants.
f \ssia.s, ,|. : The information in this case was exhibited on 

•" half of Mis Majesty by the Ally-Men 'I of the Dominion of 
1 « Hilda. The case was argued before me on an admission of the 
bids. Mr. Hogg, K.C., appeared for tin* plaintiff; Mr. Ford. 
K.i of the Alberta Bar. for the defendant. The statement of 
•arts agreed upon is as follows :

I. Prior to his dvntli. N ill'll Ihifsladt xx a* n I'vsidviit of mid diimivilvd 
• M tin* Province of Alberta.

- Dining hi' lifetime mnl sit the time of his death the said Yard Raf 
'linlt xxns the registered owner of the N.-K. quarter of lot .‘HI. tp. 44. r. 
I.. «vsf nf the 4th M. in the Province of Allicrtn. lie having obtained a 

vtilivate of title therefor under the Land Titles Act of Allierta. the

!• -Mi III..R.
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|iatent for tin- *aid land* having lieeu UdikhI to tin- *aid Yard Raf-t.i ' 
hy tin- l)epurtim-nt of Interior of ( ana da on July 25. 1011.

3. The said Yard Hafstadt died on or alnnit November IH. 1912. h-uv m ■ 
no heir* or next of kin.

4. A grant of letters of administration to tin- property of tin- *;u<| 
Yard Hnfstadt was made hy I In- proper Court in that India If. in tin- l’in 
vinee of Alberta, to tin- defendant as publie administrator, under tin- ~ut 
utes in foree in the said provinee. and the said property was taken pi.* 
session of and administered by tin* defendant as such public administra 
tor under the laws of Alberta, tin- defendant having obtained a certili 
cate of title to the said land* in it* name, under tin- said I .and Titles Art 
of Alliertn.

Ô. The said grant of letter* of administration has never been revoked
li. The property of the said Yard Rafstadt consi*ted of the said land 

alsive described and a small amount of personal property, which latter 
is not in «|nest ion in this action.

7. The said land above described was sold a ml disposed of by the 
defendant company a* public administrator as aforesaid, and the sum • • 
$1.405 was realized therefor. The defendant, a* public administrate!
| aid the debt* of tin deceased, and also tin- e i*t * a'id charges incurred in tli 
administration of the estate, and there remains a balance of $503.25 in 
the hands of the defendant company a* such public administrator.

8. In view of the fact that the said land has been sold, and it i- 
not the desire of either party to disturb the title of the purchaser-, tli 
partie* to the action are content to tient in the alternative the soi I l.-.l 
a nee of proceeds remaining in the hands of the defendant as public ml 
ministrator to the extent that it represents the lands, as the subject inatti-i 
ot the action, and that the judgment to In- delivered in the suit may di­
pose of and award the -aid balance to one or the other of the partie* in 
tlm action.

At tlu- opening of the east*. I made the suggestion, that tin 
Atty.-t icii "I of the Provinee of Alberta should he notified, .is a 

<|Uestion might arise as to the validity of a statute of the Pro­
vince of Alberta. Mr. Ford stated that he had authority h 
represent the Atty.-Gcn'l of Alberta, and appeared for him ns 
well as for the defendants.

Although the amount in question is small, the point raised 
is one of very considerable importance. The contention 
of the Crown, represented hy the Attorney-General for tli- 
Dominion, is that Yard Rafstadt. having died intestate 
without heirs, the lands in question escheated to the Grown ii j 

right of the Dominion of ( 'anada. and thereupon became and i> 
now under the provisions of the Dominion statute 4-5 Kdw 
VII. eh. 3, see. 21. the property of His Majesty the King in 
such right.
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The defendant on the other hand denies the eontention of 
ili. plaintiff, and alleges that the said Yard Rafstadt was at the 
time of his death a resident of and domiciled in the Province of 
Alberta ; and was during his lifetime and at the time of his 
death, which occurred on November is. 1912. the owner of the 
lands in question.

The defendant admits that the said Yard Rafstadt died in­
testate. leaving no heirs or next-of-kin, but says that a grant 
of administration to the property referred to in the statement of 
claim was made by the proper Court in that behalf to the de­
fendant. as public administrator under the statutes in force in 
the Province of Alberta, and that the said property was taken 
possession of and administered by the defendant as such public 
administrator under the laws of Alberta. The defendant fur­
ther alleges and contends that, if the land in question did 
escheat, it escheated to 11 is Majesty in the right of the Pro­
vince of Alberta. In the alternative, the defendant alleges that 
the property referred to in the statement of claim, immedia- 
ately on the death of the said Yard Rafstadt. vested in His 
Majesty in his right of the Province of Alberta, under eh. 5. 
of tlie Statutes of Alberta. 191Ô. being an Act respecting the 
property of intestates dying without next-of-kin.

The lands which now comprise the Province of Alberta were 
formerly the property of the Hudson’s Bay Co. The Royal 
Charter incorporating the Hudson’s Bay Co. was signed on 
May 2. in the 20th year of the reign of Charles II. It will be 
found in full in the work published by Mr. Archer Martin (now 
Martin. •!.). in 1898. intituled. The Hudson's Bay Company’s 
band Tenures.” at p. 163. It was a very extensive grant by 
the Crown and contains the following:—

To have. hold. |W)**eea ami enjoy the said territory, limits, and places, 
and all and singular other the premises hereby granted as aforesaid, with 
tl»*ir. and every of their rights, members, jurisdiction, prerogative*, royal 
ti'* and appurtenances whatsoever, to them the said Governor and eom- 
l'i'iiy. and their successors forever, to lie holden of us. our heirs and sue 
'■•■""I-, as of our Manor of Hast Greenwich in our County of Kent, in free 
and common Socage, and not in Capite or by Knight’s service.

Sec. 140 of the B.N.A. Act, 1807, provided for the admission 
"t other colonies than those originally eonstituting the Union. 
Alter expressly providing for the admission of Newfoundland,
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Prince Edward Island, and British Columbia, it is further pm 
vided :-—

And on mldrvHsi'* from the Hmiaes of the Parliament of Vamulii i 
admit Rupert’s Land and the North Western Territory, or either of then 
into the Union on hucIi hr hi* and condition* in each ease as are in tli 
addresses expressed, and as the Queen thinks lit to approve, subject to tii 
provisions of this Act.

By the Rupert *s Land Act, 18(18 (31-32 Viet. t'.K. ch. 105 
to be found in the R.S.C. ( 1906), vol. 4. 3125, the Hudson V 
Bay Co. were authorized to surrender all or any of the lands, 
territories, rights, etc., granted or purported to be granted. I» 
the Letters Patent to the ( overnor & Company of Adventurers 
of England, trading into Hudson’s Bay, and known as the llml 
son’s Bay Co., unto Her Majesty Queen Victoria, and Hu 
Majesty was authorized to accept the surrender upon the con­
ditions to be set forth in an Order-in-Council. It was further 
enacted that Her Majesty by an Order-in-Council on addresses 
from the Houses of Parliament of Canada might declare that 
the lands so surrendered should be admitted into and become 
part of the Dominion of Canada, and that thereupon it should 
be lawful for the Parliament of Canada to make all such 
laws as might be necessary for the peace, order and good govern 
ment of Her Majesty's subjects and others therein.

The lands of the Hudson’s Bay Co. were duly surrendered 
to Her Majesty the Queen on November 19. 18(19, and Ibi 
Majesty, by an instrument under her sign manual and signet, 
bearing date at Windsor, .1 une 22, 1870. duly accepted the sin 
render of the said lands.

The Queen’s Order-in-Council (R.S.C. 190(1. vol. 4. p. 3143 
was passed on June 23, 1870, under which the lands of the Hud­
son’s Bay Co. so surrendered, as aforesaid, and accepted b\
11er Majesty were admitted into and became part of the Dom­
inion of Canada, with full power and authority to the Dominion 
Parliament to legislate for the future welfare and good govern 
ment of the territory in which said lands were situated.

Subsequently, by sec. 2 of the B N.A. Act, 1871 (34-35 N i l 
( V.K.) ch. 28). intituled An Act respecting the establishment 
of Provinces in the Dominion of Canada, it was provided n> 
follows :—
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Tin* Parliament of Canada may, from time to time, establish new pro- 
vinvi'* in any territories forming,.for the time being, part of the Dominion 
of ( a ini i In. but not included in any province thereof, and may at the time 
nf «uvli establishment, make provision for the constitution and adminis­
tration of any such province and for the passing of laws for the jieace. 
order and good government of such province, and for its representation in 
the said parliament.

By sec. «5 of 51 Viet. eh. 20. as amended by 57-58 \ iet. eh. 
•js. see. 3 the Dominion Parliament enacted as follows:—

Land in the territories shall go to the personal representatives of the 
deceased owner thereof, in the same manner as personal estate now goes, 
and In- dealt with and distributed as personal estate

and when the statute establishing the Province of Alberta was 
enacted, this statute still remained in force.*

It becomes necessary to consider carefully the provisions of 
the Alberta Act, 4-5 Kdw. VII. eh. 3. It created the Province 
id' Alberta. No public lands were given or granted to the Pro­
vince—they still remained the property of the Dominion ; and, 
in consequence thereof, sec. 20 was enacted, which provides as 
follows :—

Inasmuch a* tlx* snid province will not have the public land as source 
of revenue, there shall he paid by Canada to the province, by half yearlx 
payiiM'titft in advance, an annual sum based upon the population of the 
province as from time to time ascertained by the <|uin<|ucnnial census 
thereof, as follows:—

The population of the said province being assumed to be at present 
250.000. the sum payable until such population reaches 400.000. shall be 
$.170.000;

Thereafter, until such population reaches 800.000, the sum payable shall 
lie 9302.500 ;

Thereafter, until such population reaches 1.200.000. the sum payable
«hall la- #750.000.

And thereafter, the sum payable shall be 91.125.000.
As an additional allowance in lieu of public lands, there shall be paid 

by Canada to the province annually, bv half-yearly payments in advance, 
for 5 years from the time this Act comes into force, to provide for the 
construction of necessary public buildings, the sum of $03.750.

Sec. 21 of the Alberta Act. 4-5 Kdw. VII. eh. 3. provided as 
follows :—

All Crown lands, mines and minerals and royalties incident thereto.

limlimit's Noth.—See also 03-04 Viet. eh. 21. The section i* now see. 
i of ll.s.C. 10(10. eh. lift. But so far as the Provinces of Saskatchewan and 
Vbertn are concerned, the Dominion Parliament, by 4-5 Kdw. VIT. eh. 18. 
Hithori/ed the fiovernor in Council to repeal the above enactment. Orders 
for this purpose were passed on July 23. 11)00. while Itotli the Acts con­
stituting the provinces mentioned came into force on Septemlier 1. 1905.
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CAN. a ml I In* interest of tin* ( rown in ihe waters within tin; province under i
-----  North West Irrigation Act, 18U8, shall continue to be vested in tif

*‘x-1 • Crown and administered by the Government of Canada for the purp.»--
Thf King * nna«lu. subject to the provisions of any Act of the Parliament • 

j. Canada with respect to road allowances and roads or trails in I'm
Trvstk & immediately before the coming into force of this Act, which shall apph

<;i auantkk (|„. ,.|i,| province with the sulrntitution therein of the said provinv 
( °" for the North West Territories.

«•.-‘'•1* 4. This section would not vest in the Crown, represented by
the tiovernment in question, the royalties incident to the Crown 
lands unless such royalties, including the rights to hunts 
escheated or to bona vacantia were vested in the Crown, repi. 
sented by the tiovernment of the Dominion.

It is a clause relating to the administration of the particular 
lands and royalties, etc., and would not have the effect of vest­
ing such property in the Crown represented by the Dominion 
unless such rights were otherwise so vested. It is a provision 
enacted on the assumption that the Alberta Act did not divest 
the Crown, as represented by the Dominion, of any royalties m 
jura rcyalia theretofore the property of the Dominion. It may 
be contended, however, that as far a Xlberta is concerned, the 
province accepted its incorporation a.s such with this stipulation 
in favour of the Dominion; and that it cannot now be heard t-> 
contend to the contrary.

Sec. 1 of ch. 5—a Geo. V. of the Legislature of Alberta, 
assented to on April 17. 1915, is as follows -

When any person dies intestate, owning any real or personal po 
perty and without leaving any next-of-kin or other person entitled tle i i • 
by the law of Alberta, such property shall, immediately on his death, w 
in IIis Majesty in Ids right of Alberta, and the Attorney (leneral in;i\ 
cause possession thereof to he taken in the name of IIis Majesty in 'u- 
said right ; or if possession is withheld, may cause an action to he brought 
in the Supreme Court of Alberta for the recovery thereof.

(21 The proceedings in the action may lie in all respects similar 
those in other actions in the said Court.

If in point of fact the right to lands escheated or to tnw-\ 
vacantia (which at the time of the passing of the Alberta Act 
were part of the revenues and properties of the Dominion) «li«l 
not pass as property of the province, then I think it obvious that 
such legislation as affecting the property of the Crown repre­
sented by the Dominion of Canada, would be ultra vires of tin 
legislature of the province as purporting to vest in His Majesty
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in liis right of Alberta, property or revenues of the Crown as 
h presented by the Dominion.*

After the best eonaideration 1 eon give to the ease, I am of 
opinion that f>l Viet. eh. 20, see. 3, as amended by 57-58 Viet, 
rh. 28, see. 3 (Dom.) above recited at length, does not, as con­
tended for by Mr. Ford, take away this right of escheat, whether 
belonging to the Crown as represented by the Dominion, or by 
ihe Province, as if the lands were not real estate but personal 
, tâte possessed by the owner at the time of his death, intestate 

i nd without next-of-kin.
Furthermore, if the argument be well founded, the proceeds 

of the lands in question would be bona meant in, and conse­
quently jura rci/alia, and would belong to the Crown, repre­
sented by the Dominion or the Province as the ease may be, as 
in the ease of escheat.

In vol. 3 of Cartwright’s Cases on the IC.VA. Act, p. 1. will 
be found reported in full the decisions of the Privy Council, the 
Supreme Court of Canada, p. lb. the Court of Appeal of On­
tario, p. 85, and of Proudfoot, V. C., p. 1)4. in the Miner case ; 
iiIso the reasons for judgment in the Court of the Province of 
Queen's Bench. Quebec, in .!////.-(/# >i 7 of Qui bee v. Attn. (!rn*l 
uf tin Dominion (Church v. Itlakc), p. 100.

These judgments and the arguments of counsel deal at great 
length with the hist* "y of the low relating to escheats. In 
many of the reasons for judgment, the question raised in the 
Mercer case is treated as depending upon the true construction 
nf the ICN.A. Act.

In his reasons for judgment. Selborne. L.C.. is quoted as 
stating that.
in its primary ami natural sense, •‘royalties” is merely the Knglish trails 
lut inn or equivalent, "f *•regalilaten"jura regalia.” "jura regia.” etc.; ami 
lie adds:—

The subject was discussed with much fullness of learning in Dyke v. 
Will ford, 5 Moore P.C. 434. where a Crown grant of jura regalia belong 
ing to the ('minty Palatine of Lancaster, was held to pas* the right to 
luma menu lia. That it is a juu isaid Mr. Kills in hi* able argument) is 
indisputable; it must also he regale; for the Clown holds it generally

See remarks of Patterson. .1.. in hi* rea-oii* for judgment in 
Uhl.lien. v. .1 terrer, 3 Cart. ('as. Oft. Also The lying \. Hurraed Hoirer 

i " . |;1 Can. K\. Jtl.i: 43 ( an. S.C.II *27; | PM I I A.( s7.
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CAN. through Knglund by Koval prerogative, ami it gcs-s to the successor <<i
the l rowii. not to the heir or personal representative of the Sovereign 
it stands on the same footing as the right to escheats, etc., etc. With

Tiik Kins statement of the law. their l/mlships agree, and they consider it
r. have lieen in substance allinned by the judgment of Her Majesty in Vouii.

Invars & 
Guarantee 

l a The first point to consider in to whom tin* vightH of cachent m 
houa vaunt tin belonged prior to the creation of the province ofCiMrli, J.
Alberta. They must have belonged (I am employing the word 
as luted in the B.X.A. Act) to the Crown of Great Britain and 
Ireland or to the Crown, represented by the Dominion. 1 think, 
having regard to the judgment in the Mercer eattc (supra), that 
they belonged to the Crown represented by the Dominion.

I have previously referred to the grant to the Hudson s Bax 
Co. If at and previous to the creation of the Province of Al 
herta. the rights belonged to the Crown, represented by the Doni 
inion. how did such right pass to the Crown, represented by tin 
Province of Alberta ? I have set out in a previous part of tin v 
reasons, the statute creating Alberta as a province. No lands 
were conveyed to them. The lands remained the property id' 
the Crown, represented by the Dominion, and to be adminis­
tered for the benefit of the Dominion ; Alberta obtained a mom \ 
subsidy.

In the Mercer case, (supra), where it was decided that tin 
right of escheat belonged to the Crown, represented by the Pro­
vince of Ontario, the question turned upon the construction of a 
section of the British North America Act, 1H07.

Section 109 of that statute provides that :—
All lands, mines, minerals, and royalties Isdonging to the sevnal 

provinces of Canada. Nova Scotia, and New Brunswick at the Union, and 
nil sums tli«‘ii due or payable for such lands, mines, minerals, or myall iv. 
shall belong to the several provinces of Ontario. QiicIh-c. Nova Scotia, and 
New Brunswick in which the same are situate or arise, subject to any 
trusts existing in respect thereof, and to any interest other than that nf 
the province in the same.

Selborne, L.C., referring to sec. 102 of the Act, 3 Cart. Cun.. 
p. 9, is reported its stating:—

If there had ls*en nothing in the Act leading to a contrary conclusion, 
their Lordships might have found it difficult to hold that the word "it 
venues" in this section did not include territorial ns well as other revenues, 
or that a title in the Dominion to the revenues arising from public land* 
did not carry xvith it a right of disposal and appropriation over the
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lamU themselves. Cnles*. therefore, the casual revenue arising from lands 
•«cheated to the Crown after the Vnion “is excepted and rearrml" to the 
provincial legislatures within the meaning of thin section, it would seem 
tn follow that it la-long* to the consolidated revenue fund of the Dominion.

The “royalties*’ referred to in see. 1011. arnmling to this 
judgment, covered CMcheatN as "jura regaliaand therefore 
belonged to the Province of Ontario.

In the present ease. I am of opinion that the right to tin- 
escheat in the lands in question, to the buna vaeantia. never 
passed to the Province of Alberta, but belong to the Crown re­
presented bv the Dominion as jura regalia. The patent to the 
lauds in question was a grant from the Dominion.

There will be judgment declaring that the plaintiff is en­
titled to be paid the surplus in the hands of the defendant, the 
amount thereof being agreed upon.

This being the first ease in which the question has arisen, 
the parties having agreed upon the facts. I think each party 
should bear its own costs. Judgment aeeordingtg.
Annotation—Escheat—Bona vacantia—Jura regalia—Provincial and Dom

inion rights.
Ksi ill at—This word i* derived from the French (O.F. 'Melinite. fr. 

. ■rheeir. M.F. échoir) and signifies the falling hack or reversion of land* 
to tlie lord of the fee. u|miii the failure of heirs capable of inheriting under 
the original grant. “Escheat is the determination of the tenure, or dis 
solution of the mutual Isind lietween the lord and tenant, from the ex 
tiiu-tion of the blood of the latter, by either natural or civil means; if lie 
lied without heir* of hi* blood, or if his blood was corrupted and stained 
by commission of treason or felony, thereby every inheritable qualit \ was 
blotted out and alsdished ( bitty's Prerog.. eh. \i.. p. "Jill; I W. Ilia. 
123; Wright's Ten. *115. At the present day. in England as well as in 
Canada, escheat only arises in the case of failure of heirs (propter dr- 
frrtum xnnguinia). By the Felony Act. .'13 .‘14 Viet. ( V.K.) oil. 23. no con 
fession. verdict, inquest, conviction, or judgment of or for any treason or 
felony, or frlo dr sc, shall cause any forfeiture or escheat. ( And see Can. 
« rim. ( ode. sec. 1033 I. Escheat was one of the live marks of feudal ten 
lire; but it was a feature also of tenure by socage. The Statute 12 Charles 
II. eli. 24. bad the elleet of changing all the then existing tenures (except 
frankalmoign and copyhold 1 into free and common socage. By that stat 
ute, "the rent* and services (among which fealty is occasionally duel are 
preserved to the lord. (If him. therefore, the lands are still hidden, and 
to bini they may escheat(('bitty’s Prerog., p. 227). According to the 
true principles of escheat propter defectum xanguinia, the land can be 
claimed by the next lord of the fee; and in the case of copyholds, where 
the manorial rolls shew the title, the land escheated passes to the next 
lord, i.e.. the lord of the manor. In the case of socage estates, however,
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Annotation Iconi in milI—Escheat—Bona vacantia—Jura regalia — Prov.n- 
cial and Dominion rights.

it innv he Iniil down ns a general rule that the escheat, where it takes 
ell'eet. operates for the lienelit of the Crown, liecause, since the passing 
of the statute (Juin hinplorcs, few, if any, new estates in fee simple have 
Is-en created, and it is next to impossible to trace the title of a mesne 
lord. iff. 1 Steph. Com.. 10th ed.. p. 335).

|l\ the provisions of see. II of R.S.f. (188(1), ell. 50, it was enarict] 
that the laws of England relating to civil and criminal matters, as tin- 
•.nine existed on .Tilly 15. 1870. should lie in force in the North-West Terri 
tories in so far as the same bad not been repealed or altered by the l*ai lu 
ment of the Vniti-d Kingdom or of Canada, or by any Territorial Ordinate . 
By the Alberta Act. 4-5 Kdw. VII. eh. 3. see. 10. all laws and all orders m,| 
regulations made thereunder, so far as the same were not ineonsistenl wit1 
the provisions of such Act, existing in the territory established a« tie 
I’rovince of Alberta, immediately* before the coming into force of the v 
should continue in force until changed by e impctcnt legislative authority 
So that the English law of escheats as it stood at the date above mentioni-< 
was in force in the province at the time of the decision of Tlir hi»■
'I'ii '* i'ii•> • : mi mah i Ch»■ iniiiI/ I,hi., above reported.

The profits and proceeds of sales of land escheated to the Crown ,o. 
part of the casual territorial revenues of the Crown: I Hly.dni'l. -• 
Ontario v. 1 Icrccr. 8 App. Cas. 7<»7 at 773). These revenues were taken 
out of the possession of the Crown by the Civil Lists Acts, passed by 
tin- Parliament of the t’uited Kingdom in I h • reigns of William IX a in 
Victoria, and came under the control of Parliament. By 15-1(1 Viet 
( IT.K.) eh. 3!) (1852). any control which the Parliament of the I im •! 
Kingdom may have acquired over the casual territorial revenues <.f tIn- 
Crown in the colonies was surrendered in favour of the legislature.
the colonies.

The Provinces of Alberta and Saskatchewan were carved out • i tic- 
territory formerly in tin* possession of the Hudson's Bay Co. By tin 
provisions of the Rupert's Land Act i I808 ). the company were .oitli 
orized to surrender the lands to Her Majesty (Jueei^ Victoria. Aftei -u.- 
surrender was duly made, an Order of Her Majesty in Council was pa ­
on June 23. 1870. whereby the lands were declared to form part of the 
Dominion of Canada, and the Dominion Parliament was given antin ' 
to legislate for the future welfare and good government of the territory 
within which such lands were situated. Provision had previously his-n 
made by sec. 2 of the B.N.A. Act. 1871. for the establishment by tin 
Parliament of Canada of new provinces in any territories forming. f»i 
the time being, part of the Dominion of Canada, but not included in .on 
of the provinces. The two provinces almvc mentioned were created l>y 
statutes of the Dominion, passed in the year 1005. and becoming ellV. tio 
on September 1 of that year. By these Acts, the Crown lands within tic 
boundaries of each of the provinces were not given to the province., but 
were retained by the Dominion. See the Alberta Act, see. 21; the Sa-kntclc- 
wan Act. sec. 21. By reason of this outstanding fact, the case of 77/c \U»f 
n'li-dt nrral of Ontario \. Ihmr (supra) is distinguishable from that :dwv- 
reported.
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Annotation i ronlinnid i—Escheat—Bona vacantia—Jura regalia — Provin­
cial and Dominion rights.

It it import ant to note further, that while the provision* of the Land 
lui,., ,\et. |H!M. were in force at the time of the coining into force of the 

constituting the Provinces of AlU-rta ami Saskatchewan. by the 4 5 
Kdw. XII. ch. IH. the < lover nor in < otincil was given power to repeal 
Hiit-h Act to far at it concerneil the two new provinces after they Innl 
passed for them-elves laws regulating the registration of Inml titles. Such 
icpcal wa< actually elfeeteil by Onlers inCouncil patscil on July iS. 1606. 
Kurlier in the same year the provinces mentioned had passed statutes re 
-jH-vting the registration of land titles. By see. 1. of 5 tleo. V. eh. the 
legislature of Alberta provided that the real and personal property of 
intestates dying without leaving any next-of-kin or other person entitled 
thereto by the law of Alliertn. should vest in Tlis Majesty in right of 
Allierta.

Hi ma \ urn h I in. I’nder this title in the old common law were comprised 
certain articles, such as royal lish. shipwrecks, treasure-trove, waifs and 
est rax «. which v si I in the frown as part of the Sucit'i* n. une 
The term is also now applied to the case of goods, or personal property, 
the owner of which dies intestate, leaving no next of kin. when the title 
in siieli property becomes vested in the Crown upon proper proceedings 
lieing taken therefor. The like happens in the ease of personal property 
held hy trustees for lienelleiaries. all of whom have died out during the 
existence of the trust. I Set* *2 Steph. Com.. 16th ed.. p. 644; Midillrlon V. 
S/iinr, I Bro. C.C. *201 ; Itumihk v. Whittle. 1 Eden. 177 : Ihih \. Wolford, 
.1 Moo. |'.C. at p. 4!*K; //. I! os mini. 15 Cli.D. 67: Cannarl: \. Hihrardu,
11 mini | 2 ( b. 670.1

.lorn Ruin lia. In its generie sense tliis term i« used to denote all the 
royal rights appertaining to the Sovereign. In that sense, too. it is 
synonymous with the old use of the word "royalties." a« distinguished 
from the modern use of that word which limits it to pay ment s. in the nature 
of rent, made to the landowners by the lessees of mines in return for the 
privilege of working them. (See New Engl. Diet, by Murray, vol. viii.. 
mill mm ••Hoyalty." •’> and ti: Kinniek v. Rollon. 1.14 Iowa. 6.10.) " A Crown 
rant of jinn rcyalia, belonging to the County Balatiin* of Lancaster was 

held to pass the right to bona vacantia.” “/Vr Lud Sellsirne. L.C., in 
Mill. H’li'l of Ontario v. Ilerrrr. H App. (as. at p. 77H. In sec. .1 of 
.’I 22 X id. ( V.K.) ch. 45..“An Act for Separating the Balaiine jurisdiction 
of the County Balatine of Durham from the Bishopric of Durham ; and 
lo make further provision with respect to the jura rryalia of the said 
County,” some further light is thrown on the meaning of the term in 
■ nest ion by the following language used by Parliament; "All forfeitures 
of lands or goods for treason or otherwise; and all mines of gold and 
silver, treasure trove, escheats, fines and amerciaments, and all jura reqalia 
of what nature or kind soever." (Sis* also tlly.-Ocn'I. of lie. \. I tty. 
Hcn'l. of Canada ( 188!) >. 14 A.C. ‘2115. )
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IMP. LIVINGSTON v. LIVINGSTON.
j, ( Judicial Coni mil In of I he 1‘riry Council. \incounl II a Ida m . I.onl Can

of Waddiniilon. and Lord Sumner. January 27. HUM.
I. I'AItT.NKBNllll' I § VI—28 I UlSN.LI TIOX—( OXII'liX NATION TO I’ARTMK 

CONTI.N l'l Mi HI KINK8K.
A surviving pui'tiicr who lias carried un the business fur the hem tit j 

uf the |iartners|ii|i. |ieinling proceeding* being taken fur its winding tij. |i 
by the court, is nut a trustee within the meaning uf the Act. m<l 
tiierefore not entitled to the benefit of sec. 40. eh. 120. II.S.O. Isn; 
but if his claim is not based exclusively on this section and lie .nU 
generally to Ik* allowed out of the partnership assets such sum a- j 
the court may deem fair and reasonable as compensation for wi­
ser vices. lie should be allowed to apply to the court for such colli pen 
sat ion as it, in its discretion, may see lit to grant.

\ hiii4).v v. (lye, I,.11. ."» II.L. <i")(i. applied; Lirinyslimc \. Lirinysi 
20 D.L.IL 000, 32 O.L.K. 440. varied.]

Statement Apphai from a judgment of the Supreme Court of Ontario, 
in an action to wind up a partnership business, 20 D.L.IL Dlin. 

The judgment of the Board was delivered by 
i.uui Sumner. Lord Sumner :—The death of John Livingston, of Listuw. I,

Ontario, on May 21, 18!)ti, brought to an end a partnership with 
his younger brother James, which had lasted for some 4(1 years. 
It was a remarkable example of mutual confidence and affection 
The brothers came to Canada as quite young men. and agreed 
that for their earnings they would have a common purse and 
in all their enterprises a common venture. They never had any 
articles of partnership ; they never had. even by parol, any 
more definite terms or arrangements. So whole-heartedly was 
this plan carried out that they built their houses and bought 
their furniture with funds taken by each at will from the com­
mon stock; they drew upon it, as they ' for their house­
hold expenses, and they never, to the last day of John Living­
ston’s life, struck a balance or arranged for a division botwem 
themselves. Their concerns were many, but their principal bus. 
ness was in flax and flax seed, and in this, under the firm mime 
of J. and J. Livingston, they prospered greatly. The leading 
spirit in everything was James. He was the younger, the abler, 
and the better educated of the two. John managed the firm’s 
mill at Listowel, where he lived, and there his active part in 
the business ended.

For a time John Livingston's representatives and his sur­
viving brother attempted to wind up the affairs of the partner­
ship amicably, but the attempt eventually broke down. An

B7D
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yet ion was begun in 1901 and it has gone on ever since, but the 
nul is not yet. So far the ground has been cleared that only 
four matters are now in dispute, namely : (1) a business carried 
on at Vale. Michigan. I'.S.A. ; (2) a business carried on in the 
name of \Vnorth, Habit and Co., at ('rediton. Ontario; (Mi the 
sale of the mills at Baden, Ontario, and (4) the claim of .lames 
Livingston for remuneration for his trouble in carrying on the 
business of J. and .1. Livingston <lt In hi cssi after his brothers 
«hath. As to the first and third, the representatives of the 
estate of John Livingston are appellants; as to the second and 
fourth, there is a cross-appeal by James Livingston.

The nee of the proceedings is as follows. The action 
was brought for the purpose of having an account of the part­
nership taken under the direction of the Court and a decree, 
formally declaring that the partnership was dissolved by the 
death of John Livingston and directing certain accounts and 
enquiries, was made by Meredith. J.. on March 27. 1902. Evi­
dence was then taken before the Local Master at Berlin, who 
made a report in 1904 ; but in 190(1 an order was made, and con­
firmed on appeal in 1907, setting aside all proceedings before 
the Local Master at Berlin and transferring the whole reference 
to the County Judge of the County of Waterloo as < Klieial 
Referee. Further accounts were brought in. and then, in 1909. 
the reference was transferred to the Official Referee at Tor­
onto. By consent, portions of the evidence taken before the 
Local Master at Berlin were treated as tuning been taken before 
the Official Referee at Toronto, and further evidence was called 
before him. It is of some importance to observe that the wit­
nesses. Edward Liersch. John R. Livingston, and IMiillip Crbach 
las the name is spelt when the evidence is taken), were examined 
only before the Local Master at Berlin, and that the Official 
Referee at Toronto had their evidence before him only as it 
appeared upon the shorthand note. The report of the Official 
Referee at Toronto was made on December 7. 1910. He decided 
1 gainst the defendant. James Livingston, on the Yale business. 
li"- business of VVuerth. Haist and Co., and the sale of the Baden 
Mil’s, and upon the question of remuneration he decided in his 
fa von. Both parties appealed, and on April Hi. 1912. Middlc-
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IMP. ton. J.. gavv judgment in favour of .Inmes Livingston ns to tin-
P. C. Yah* business, the business of Wuvvth, 1 Inist and Co., and tin

Livingston

Livingston.

Baden Mills, and against him upon his claim for remuneration. 
Again both parties appealed, and oil December 7. 1914, the 
Appellate Division of the Supreme Court of Ontario gave judg

Lord Sumiii r. ment affirming the decision of Middleton, •!., except as to tin- 
business of \V north, lia ist and Co. ( See 20 D.L.R. 900). From 
this judgment the representatives of the estate of John Living­
ston bring the present appeal as to the business carried on .it 
Yale and as to the sale of the Baden Mills, and James Livingston 
brings a cross-appeal as to the business carried on by Wuertli. 
lia ist and Co., and as to his claim for remuneration.

No <|Uestion of law is now raised except upon the last head ; 
the other three matters involve only disputes upon questions of 
fad. The business at Yale. Michigan, carried on in the name of 
James Livingston and Co., and the business of XVuerth. 1 foist 
and Co. were both of the same character as that of J. and .1 
Livingston. In the first. James Livingston had a one-third 
share; in the latter his share was two-sevenths. It is not neces­
sary to examine these businesses in detail. Their Lordships are 
satisfied upon the evidence, as was the Appellate Division of the 
Supreme Court of Ontario, that in each case the business was 
such that the respondent is under an obligation to account fai­
llis share in it. as for an asset of the firm of J. and J. Living­
ston. unless he can shew that his deceased partner consented 
to his participating therein for his own account alone. Such an 
answer is only made in tin- case of the business at Yale.

The respondent does not contend that lie made any arrange­
ment at all with his brother about the Yale business. His evi­
dence is. that the matter was never mentioned between them ; 
but he says that his brother knew all the mills in the flax trade 
and could not have been ignorant of this business at Yale, and 
contends that, as he never claimed to share in it. lie must In- 
taken to have assented to James Livingston’s participating in it 
on his own account. Obviously this contention involves proof 
that John Livingston knew not merely that there was a flax busi­
ness at Yale, but that his brother James was sharing in it. As 
to this, it is true that the style of the firm carrying on the Imsi-
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ss at Vale was James Livingston and Co., but there in no direct IB1P- 
l Vj,that John Livingston knew of that style. On the only P.c. 
occasion when it is shewn to have been brought to his attention j Kingston 
,s a going eoneei'll it is called Brock way t'entre, whieh was the 

of the place in Michigan where it was carried on before 
it was changed to Yale, nor was it until the last year of John 
Livingston’s life that the firm carrying on this business was 
referred to in the books of J. and J. Livingston as James Living­
ston and t o., although J and J. Livingston were in continuous 
relations with it. Again, it is true that statements of the assets 
of .1, and J. Livingston were submitted to John Livingston on 
two or three occasions, and that, although they did not bring 
in miy interest in James Livingston and Co., of Vale, he made no 
complaint : but here, again, this is only significant, if. firstly, he 
was aware that his brother James had a share in that business, 
which is in doubt, and. secondly, if he was competent to appreci­
ate the effect of these statements, which, in view of his ad­
mittedly inferior education, is by no means clear.

The respondent’s argument tries to clinch the inference from 
this alleged tacit acquiescence of John Livingston by the evi­
dence of James Met 'oil. who was the respondent’s son-in-law 
and his partner in the business at Yale. Met 'oil was accepted by 
the <official Referee at Toronto as a credible person, lie testi­
fied. giving his evidence in 1910, that 22 years before, namely, 
before the business of James Livingston and Co. was started in 
1**7. he. in the presence of the third intended partner, Peter 
Livingston, told John Livingston that “Janies and Peter 
ii ml I was going over there.” that is to Brock way Centre. Michi 
gan. and “asked if he would like to join us.” and that “lie says 
No! I don’t want nothing to do with it. Peter.” This evidence 
was elicited in a friendly cross-examination and. for whatever 
reason, was not touched in re-examination by the appellant’s 
counsel, who had called Met 'oil for other purposes

Their Lordships are unable to attach the same importance 
to this evidence as was given to it by the Appellate Division of 
the Supreme Court of Ontario. Peter Livingston was not called 
to confirm it. nor was his absence accounted for. The respon­
dent. James Livingston, who had been called before Met 'oil was

■
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examined and wan recalled afterward», had evidently never heard 
of the conversation. On his own shewing he Imd been giving 
to his own firm at Yule support from the firm of ,1. and J. Li\ 
ingstou, whieh lie direeled, to an extent whieh was <|uitc impi- 
per, if he regarded his share in the Yale firm as his own and 
not as a partnership asset of .1. and .1. Livingston. When t In 
eon versa tion is scrutinized, it is by no means clear that it 
amounts to more than this, that John Livingston, taught l>\ 
earlier painful experience, refused to have anything to do with 
any business in whieh others were concerned beside his broth» i 
It does not even purport in any clear manner to give assent to 
his partner’s entering on his own account into another business 
which was within the scope of the objects of the partnership 
firm of J. ami .1. Livingston. When the purpose of the evidcii»» 
is t<> prove something in the nature of an admission against Ins 
own interest on the part of a dead man, in relation to a matter 
that is not otherwise shewn to have been brought to his notin. 
it is clearly imprudent to place reliance on the evidence of a 
single witness, especially when it depends on his sole recoil»-»- 
tion after an interval of so many years of a conversation of this 
kind, to whieh in itself little importance seems to have attache»! 
at the time. Their Lordships think that on this part of the eav 
the appellants must succeed.

Finding themselves in accord with the conclusion of the Ap 
pel late Division of the Supreme Court of Ontario as to t In 
Baden Mills question, though not necessarily with all the n.» 
sons on which that conclusion was based, their Lordships think 
it needless to examine this matter in great detail, though, having 
had the advantage of searching and vigorous criticism by conn 
sel on both sides, they have passed the evidence somewhat close! v 
in review. In order to succeed, the appellants must shew that 
the agreement for the sab- of the Baden Mills by J. and J. Liv­
ingston in liquidation to Philip Crbaeh (or Krhaeh, as the nam» 
is there also spelt). Peter Livingston. John Livingston. William 
Henry Crbaeh. and Kdward Liersch was in truth an agrecnn nt 
for its sale to them as nominees of and for the respondent James 
Livingston. These persons. Phillip Urbach, John Livingston, 
and Edward Liersch. who alone were examined, were called on
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behalf of the appellants and did not shew themselves hostile wit­
nesses. Being examined on the only issue originally raised, 
namely, that the sale was at an undervalue, on which issue the 
appellants failed, and no issue as to a colourable purchase hav­
ing then been raised, formally at least, they all stated that they 
were purchasing solely on their own behalf. The appellants’ 
argument is that, nevertheless, they ought to be treated as un­
truthful witnesses, in view of the surrounding cire es.
The burden thus assumed by the appellants is heavy. On exam­
ining these circumstances, their Lordships think that they arc 
matters of surmise and perhaps of suspicion, but that they do 
not amount to satisfactory proof. No doubt the respondent had 
Strong reasons for wishing the Baden Mills to fall into friendly 
hands, hut they were bought for a very full price. It is doubtful 
if any sale could have been effected at all. unless persons such 
as Mr. I'rbaeh and his associates had come forward, and their 
connection with the ret " was such as to make his support 
Ilf them in their enterprise not apart from his own
interest in securing that a sale should take place, and that a sale 
In friendly buyers. Mr. I rbaeli and his associates turned their 
bargain over to a company called the Livingston Linseed Oil 
I n., in which they held all the shares. The respondent, no doubt, 
gave great financial support to this company, and in some re­
spects assumed a proprietary air. K vent un lly he acquired the 
great hulk of the shares. If the appellants had proved that the 
holders of these shares, bring original purchasers of the mills, 
transferred them to the res for nothing, they would have
gone far to prove their ease, but of the three, who were called, 
two swore that they were paid considerable sums for the trans­
fer. and the third swore that In......nfldcntly exported that he
would Is- paid too. The only explanation vouchsafed for this 
by the appellants was that one of the shareholders. Licrsch. must 
lime had some hold over the respondent, and that what he rc- 
'1 ' 'i'll was the price of his silence. No such suggestion was 
to him, nor had he the opportunity of denying it. and. in their 

. 4 opinion, such a suggestion should not now be made. 
s" far. accordingly, the appeal must fail.

The respondent's alleged right to remuneration is rented on

IMP.
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Livingston.

Lord Sumner.
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IMP the Trustee Act, R.K.O. ( I8H7). eh. 121». we. 40. which siH-uk*
P. C. of “any trustee under a deed, settlement, or will ... or any

other trustee, howsoever the trust is created,” and it is run.Livingston
r. tended that when the respondent managed the partnership Ihi.m- 

l.niMisroN |1|s Iji'other’s death he did so as a trustee within this
i.n,.i simmer. Ke<.|ion. and is therefore entitled to the benefit given by it. Tin- 

short answer is that, as is well settled, in so acting he was not a 
trustee at all (see Knox v. L'l/r, L.W. 5 ILL. 656 at 675). Ills 
obligations may have been similar to and not less onerous than 
the obligations of a trustee. Persons in such a position have 
sometimes been spoken of loosely as being trustees, but. in any 
correct sense of the term, a trustee lie was not. and therefore 11n­
sect ion had no application to his ease. There is nothing in tin- 
language of the Trustee Acts to justify the contention that tin \ 
were intended to apply to persons who ought not to be described 
as trustees at all. Since, however, his claim, in the first installée, 
was not rested exclusively on this section, but asked generally 
“to be allowed out of the partnership assets such sum as the 
Court may deem to be fair and reasonable as compensation for 
his services,” and since also, after the Official Referee at Tor­
onto decided in his favour on the ground of the Trustee Act. the 
respondent does not appear to have elected to rely on that Act 
exclusively, their Lordships think that he should be allowed to 
apply to the Court for such compensation, if any, as in its discre­
tion it may see fit to grant to him, as a surviving partner who 
has carried on the business for the benefit of the partnership 
pending proceedings being taken for its winding-up by the 
( 'ourt.

Their Lordships will humbly advise Mis Majesty that tin- 
appeal should be allowed so far as the Yale business is con­
cerned. and that the respondent must account therefor, and that 
the case should be remitted in order that accounts may be taken 
(in addition to the account of the Wucrth, Haist and Co. mat­
ter) on the footing that the respondent’s one-third share in 
James Livingston and Co., of Yale, Michigan. U.S.A., was an 
asset of the late firm of J. and J. Livingston, but that otherwise 
the appeal should be dismissed, and further, that the cross- 
appeal should be dismissed, with liberty to the respondent to
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apply to the Court for the allowance out of the partnc 
assets of such compensation, if any, as in its discretion it may 
see tit to grant to him for his services in carrying on the busi­
ness of 1 he late firm of .1. and .1. Livingston from the death of 
John Livingston, and lastly, that each party should hear their 
and his own costs of tin* appeal and of the cross-appeal.

Judyme nt varied.

Re LAND TITLES ACT.
Re SUN LIFE ASSURANCE AND WIDMER

tI lutrin Su/imin' Court. Hnrrry. C..f. .htmmry 7. 1111(1.

1. Mom.\<;k (§ X I <• I—100) — Kokkciosi kk—Kxn Stxtitory hkqi i

W here a mortgagee gives notice under see. liiin i see aniendllieiil 
11116), the Land Titles Act i Alta i for directions for sale of the mort 
gaged land, the registrar lia» a right to mptirv the production of («» 
hi ailidavit of default and eontinued default. it») an allidavit of value 

of the property. (cl a statement of amount due under the mortgage 
with all estimate of cost of sale, proceedings, taxes, etc., ((f) reserve 
hid form and envelope, ir) instructions to auctioneer: in order that 
lie may satisfy himself: ill that the mortgagee is entitled i • offer 
the land for sale. (21 (hi. <e) and (d), for the purpose of enabling 
him to settle a reserved hid. subject to which the property max In 
offered for sale, having regard to its actual value and the amount 
of the mortgagee's claim, and (ffi for the purpose of being sure that 
the sale will Is- conducted in accordance with the conditions.

Rit'KRKNck by the Registrar of Land Titles.
/•'. ./. Ap'John, for the mortgagee.
.1. T. Mode, for the registrar.
Harvky. The Sun Life Assurance Co. is the mort-

I gagee of certain lands, and having given a notice under sec. 62 
(a) of the Land Titles Act has applied to the registrar for direc­
tions for a sale of the land. The registrar has required the 
production of:—(<z) an affidavit of default and continued de­
fault. (h) an affidavit of value of the property; (r) a state­
ment of amount due under the mortgage with an estimate of 

| post of sale proceedings, taxes, etc.; (d) reserve bid form and 
I envelope ; (e) instructions to auctioneer.

The mortgagee objects to furnish this material contending 
I that the registrar has no right to call for it. and the reference 
I is for the purpose of determining whether the registrar is within 
I his rights.

It is apparent that the material required is for three pn.
■ poses: (1) (a) to satisfy the registrar that the mortgagee is

IMP

P. C.

I IVINfiNTON" 

LlVINOSTON.

ALTA.

Statement

Harvey, C.J.

7
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ALTA entitled to offer the- lands for sale; (2) (6), (c) and (d), for the
s. c. purpose of enabling the registrar to settle a reserved bid, sub

Re
Land

Titles Act.

jeet to which the property may be offered for sale, having n 
gard to its actual value; (6), and the amount of the mortgagee-s 
claim; (c), and (3), for the purpose of being sure that the

Hurley, C.J. sale will be conducted in accordance with the conditions.
It is to be observed that the mortgagee’s right to sell the 

property is not by reason of any power of sole given by the 
mortgagor in the contract of mortgage.

Under the old system this is almost the invariable method 
of sale by a mortgagee. The mortgage is a deed which trans­
fers the legal estate to the mortgagee and contains in it a power 
of sale under which, on default, the mortgagee may sell and 
realize his claim, and having sold in the manner authorized a 
conveyance from him to the purchaser vests the estate, legal and 
equitable, in the purchaser.

Under our Torrens system such a method of passing tin 
title can have no place. The title can be transferred from one 
person to another only by the act of the registrar and an assur­
ance fund is provided to which recourse may be had in case the 
registrar makes a mistake and deprives some one improperly i f 
his land. It is apparent, then, that while a purchaser or any 
person subsequently dealing with the land under the old system 
must satisfy himself and take the chance of the power of salt 
having been properly exercised, under the new system hi- may 
place implicit reliance on the act of the registrar which in 
sures his title.

It is, therefore, equally apparent that the registrar is nut 
an automaton, but. on the contrary, has important functions to 
perform, a mistake in which may render the assurance fund 
liable.

When the Torrens system was first introduce d into the 
North-West Territories, which included the an a of this pr 
vinec in 188G. at a period when the title to neai ly all the land 
was still in the Crown, comparatively slight interference wa> 
made with the rights of a mortgagee as formerly exercised un­
der the old system. (4!) Viet. ch. 26, sees. 77, 78 and 79). Tlv 
power of sale was given by the statute instead of by the mort
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gage, but it was in much the same terms as usually given by alta. 
the mortgage, and it was authorized to be exercised without s. <\

\ supervision. Re

It is probably true that the registrar, before registering a Land 
transfer from a mortgagee to a r, had both a right and l,T^8 Aci

duty to sec that the mortgagee had the right to make the sale, Han,er'CJ- 
hut the method and the conditions of the sale were left prac­
tically entirely in the hands of the mortgagee.

When the Land Titles Act, 1894 (eh. 28) was passed, a new 
principle was applied. The power of sale was still given, but 

I it was not permitted to be exercised without supervision. The 

registrars of Land Titles were still the persons who had been 
registrars of deeds under the old system before 188C, and the 
power of supervision was not given to them but reposed in a 
Judge. It was only subject to the direction of a .fudge that a 
sale could he made, and the sale could only lie made subject 

' to the conditions he imposed, and the transfer from the mort­
gagee could only be registered when the sale had been con- 

; firmed by a Judge.
As the proceedings were thus in fact before a Judge, it pro- 

t Imblv being considered that they might as well be so in name 
1 also, in 1898 another change was made, ami the power of sale 
I given by the statute was wiped out entirely, and the mort- 
j gngec was required to resort to the Court to obtain a sale.

Though there was no statutory provision that a mortgagee 
i under the statutory mortgage of the Act should have the same 
J rights as a mortgagee under the old mortgage deed, yet the 
j Courts applied, in a general way, the proceedings under the 
^ old mortgage, and that practice continued until last year when 
jg the present provisions, contained in see. (12. were first enacted.

I
Iii 1908, the Judges of the Court formulated certain rules 
of practice for mortgage actions. Tt was pointed out. that as 
the mortgage is only a security, the mortgagee’s right was in 
the first instance a right of sale, and not ns under the old mort- 
| gage, a right of foreclosure, which term, though scarcely appro­
priate, has continued to be applied to our mortgage proceedings.
It was also provided that the reserved hid would lie fixed at 

:| about two-thirds the value of the property, subject to the right

9689
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ALTA. of the mortgagee to have it fixed at sufficient tu cuver liis claim

8. C. ami costs.

Re

Titles Act.

The standing conditions were settled, one of them being; 
“The sale is subject to a reserved bidding which has been 
fixed by a Judge.'*

Provision was made for directions to the auctioneer lu cun. 
tain, amongst other things, an instruction that the reserved 
bidding was nut to be divulged until all bidding had ceased, and 
if upon its being then opened it was found that it was nnm 
than the highest bid, the property was then to be offered al the 
reserved bid as an upset price.

It is apparent that the registrar’s requirements are in in 
way in excess of his needs if lie has the right and duty to satV. 
guard a sale as the Court does.

In essentials the provisions of the Act arc now back to wlmt 
they were under the Act of 1894 before its alteration. The 
fact that the person designated in that Act as supervisor 
was a Judge instead of the registrar is unimportant. Hi* 
powers and duties were conferred upon him by the Act. and 
did not exist by virtue of his being a Judge of tin- Court.

It is argued on behalf of the mortgagee that sub-se- li 
gives the mortgagee an absolute right to sell, but this is scared} 
correct. Mis right to sell is limited, both in its existence aid 
in its manner of exercise. There is no right to sell unless their 
is default as specified in the Act. The registrar, perhaps, need 
not be concerned with the question of whether the right 
exists until an application is made to him to register a transfer 
or an application for foreclosure after an abortive sale. Then 
it would clearly be his duty to satisfy himself that the necessary 
default had existed to justify the mortgagee’s proceedings, for 
only so could the mortgagee have the right to transfer Linds 
registered in the name of another. If he is willing to take the 
evidence to satisfy himself on this point at an earlier stag» 
which may save the mortgagee from the expensive proceeding* 
in the event of his being unable to prove the fact, it is all in the 
mortgagee’s interest, and I fail to see why he should object. 
Moreover, strictly, the registrar may say: “1 am only called mi 
to settle conditions of sale if there is a right to a sale which can

■ ; e.

____
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only exist in ease of default." 1 think he has a right then to 
decline to settle the conditions until it is shewn that the sale is 
one authorized by the Act.

We then come to the question of conditions. The Art says 
(0). the sale shall he in such manner as the registrar may 
direct,

Al I A

I ru» An .

ami either altogether, or ill lot*. I»\ public auction or private contract, or 
by HUcli modes of sale ami «object to such term* ami condition* a* to 
expense* or otherwise, a* the registrar may think lit.

The expression is somewhat confused, but I think the inten­
tion is. that every sale shall be subject to such conditions as the 
registrar imposes, and on this application no objection is taken 
In this interpretation. I do not know why the word “ex­
penses" should have been employed, but I do not see how it can 
limit the general meaning of the word “conditions.“ It was 
probably intended to widen the meaning of “conditions." by 
indicating that it might include the subject of expenses. Then 
“public auction” and “private contract” would be 4‘modes of 
sale.” I think, clearly, even though we would have expected to 
see the word “other” used before “modes of sale.”

I see, however, no ground for limiting the registrar’s duties 
In anything less, as respects conditions, than what has always 
been understood as conditions of sale. As I have pointed out, 
in this province, these have been settled for several years in 
respect to all property sold under mortgage, and I can see no 
reason why that should not be what is intended. It is not 
open to argument before me that the settled conditions of the 
Court are not reasonable for general application. One of these 
conditions is that the property is to be sold subject to a re­
served bid. which is to he fixed by the person settling the con­
ditions.

There is, moreover, an Imperial Act. 80-til Viet. eh. 48. 
which has some bearing on this point. Having lieen passed be- 
t'ore duly 1. 1870, it is in force here, and by sec. fi it is provided, 
Hint the particular* or condition* of sale by auction of any land -lia 11 
state whether such land will Ik- sold without reserve, or subject to a re 
•>erved price, or whether a right to bid i* reserved.

It is clear, therefore, that in settling the conditions the regis­
trar must see that there is a statement whether the sale is sub-
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ALTA.

S.C.

Re

Titles Act.

ject to a reserved bid, and if he decides that it is to be so sub­
ject , as our Act clearly given him the right to do, he can onl\ 
effectively exercise that right if he can himself fix the amount 
of the reserve bid. for it would be of no substantial value in 
say that it must be sold subject to a reserved bid and not lie 
able to interfere with the mortgagee’s ability to fix the reserv-«I 
bill at whatever he sees fit.

The Australian Acts furnish no assistance on this question 
because, in all of them, the mortgagee is given power to sell 
on such terms as he may think fit.

The Manitoba and Saskatchewan Acts contain terms sonn 
what similar to ours, but 1 have not found any case in which 
this particular point has arisen. Thom, however, in his work 
(Can. Torrens System ), at p. 329, says :—

The fixing of this reserve hiil <loe» not »p|ieiir to In- a matter for il, 
registrar. The mortgagee j* i-iititled to realize his debt out of the pro 
perty, and is not required to fix the reserve hid by reference to the vain- 
of the property. The registrar's duty is to wee that the sale is conducted 
fairly and openly under reasonable conditions, and, having done that, the 
mortgagee may sell la-low his claim and costs if he wishes to. If I,, 
thereby directly or indirectly gains an advantage, the sale may hi- «et 
aside; while, on the other hand, if he sets the reserve bid above his claim 
and costs, and the bids run above his claim and costs, hut not to the amount 
of the reserve bid. the mortgagee thereby deprives himself of the opportun 
ity of making an application for foreclosure, based on such abortive sal 
It is doubtful whether the costs of a sale abortive for such reason would, 
as la-tween the mortgagor and mortgagee, be chargeable to the inortga;:' 
account, although, as a general rule, the mortgagee is entitled to the costs 
of sale proceedings taken reasonably which prove abortive.

The only authorities quoted are for the last sentence, and. 
if they support it, they would support the mortgagee's claim 
for costs of the hypothetical abortive sale if the course adopted 
by the mortgagee were a reasonable one. If it should happen 
that a $50,000 property was put up for sale to realize a mort­
gage security for $5,000. could it be said that it would be un­
reasonable to fix a reserve bid much higher than the amount 
of the mortgagee’s claimf I hardly think so. On the other 
hand, could it be said that a reasonably prudent man dealing 
with his own property would do otherwise? Again I think 
not. That objection, therefore, appears to me scarcely justified. 
The statement that the sale may be set aside also appears to 
me scarcely warranted. Whether the registrar leaves the fixing

——
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of the reserve bid to the mortgagee or not, if the latter does only 
what he is legally justified in doing, surely the consequences 
must he valid and binding, and that consideration, to my mind, 
furnishes an argument in favour of the view that the registrar 
should fix the reserve bid. If the registrar has no control over 
the reserve bid, then he must issue a certificate on u transfer 
from the mortgagee, however great a sacrifice there may have 
been. Indeed, the registrar would have no means of knowing 
or light of ascertaining, since it would be no concern of his, 
whether there had been a sacrifice or not.

The difficulty about a subsequent foreclosure is no difficulty 
in practice. If the bids are more than the amount of the mort­
gagee *s claim, then he ought not to have foreclosure, and if 
there has been no sale by reason of the reserve bid not being 
reached, anyone having experience in such matters knows that, 
by subsequent private negotiation, almost invariably a sale 
can he made for a price equal to, if not greater than, the amount 
bid. and such a sale is quite within the terms of the section.

The mortgagee’s rights under a power of sale given by the 
mortgagor in the mortgage have been exercised for centuries, 
and the extent of these rights has been well settled by the 
Courts. It is perfectly clear that the legislature, when, by sec. 
62(a). it conferred on the mortgagee a power of sale did not 
confer such power without restriction, but it did confer a right 
which could be exercised only subject to the restrictions im­
posed. These restrictions are clearly not imposed in favour of 
the mortgagee, but for the protection of the mortgagor. Sec. 
61 says that a mortgage shall have effect as a security. In the 
procedure adopted by the Courts the mortgagor’s interests 
have always been protected as far as could be done consistently 
with the mortgagee’s rights to realize his security. Vnder the 
general principles of the Act when a certificate has l»een issued 
to an honest purchaser the mortgagor has lost all right in re­
spect of his land. It is, therefore, especially important that 
no certificate should issue without all proper regard being had 
to safeguard his rights, and I have no doubt the rights and 
duties assigned to the registrar arc for that purpose. The 
registrar is not a Judge to determine the rights as between

Re

Titles Act.
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ALTA the mortgagee and the mortgagor. If any question of that sort
8. C. should arise, which is not dealt with by the terms of the Art,

He

Titles Act.

no power is given to the registrar to deal with it, and resort 
will necessarily require to be had to the Courts, which can, un­
der sub-sec. (18) (and probably could without), stay the pro-
eeedings under the Act pending the determination of such 
rights. The registrar is merely an administrative officer whose 
duty it is to see that the rights conferred by the statute are 
exercised, and though in administering the Act he may exer­
cise a judicial discretion in certain respects, no must almost 
any administrative officer. Even in proceedings in the Courts 
as in the old Court of Chancery, in probably 95 per cent, of the 
cases there is no question requiring the consideration of a .Judge, 
and the machinery required for giving effect to the mortgagee's 
rights is worked by officers under the established rules without 
resort to a .Judge.

For the various reasons 1 have mentioned 1 am clearly of 

the opinion that it is the right and duty of the registrar to fix 
the reserve bid in settling the conditions of sale.

The matter of giving proper instruction» to the auctioneer 
is entirely subsidiary, and 1 do not understand that any seri­
ous objection is taken to that, if the registrar is held to have 
the right to fix the reserve bid. It is a reasonable, safe, and 
wise precaution which ought to be taken in the interests of all 
pa rt ics. 7 u-dgm e n 1 accord i n <// >i

N. S. BURT v DOMINION IRON AND STEEL CO.

8. C .
Vow Nrolia Supreme Court. Graham, C.J.. RiihhcII. Lonutey. am! It.......

and Ritchie. A,'../. January 11. Will.
1. Acpeai. ( | XI—720)—Leave to appeal to Privy ( ovxeii.—Finality

OK J CHOMENT— I) AM AISES AWARDED IH'T NOT ASSESSED.
Where a plaintiff claims damages fur more than the £600 necessary 

to allow an appeal under sec. 2 of the Imperial order in council of Jnh 
1011. and has iieen awarded »urh damages to Is- assessed by the < "imh 
Court Judge, which judgment has Im-vii sustained In the Snpreno 
Court of the Province, such judgment is final, although the diuti - 
have not actually Iieen assessed, and leave to appeal to the Privi < • >un 
eil will Is- granted the defendant upon application.
|Rr 1 Debtor. 110121 3 K.B. 242. applied: Dunn v. Raton. 0 D l l! 

303. 47 Can. S.C.R. 205: t’nion Haul of Halifax \ Dirkie. 41 < .in 
S.C.R. 13: Mian v. Pratt. 13 App. Cas, 780. distinguished; 2.*»
D.L.R. 862.1

Statement Motion for leave to appeal to the Privy Couneil froai a
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judgment of the I'uurt of A|i|ival in an notion for damages, *20
I I L K. 252.

II. Mdlish, K.(in support of application.
,/. ./. Power, K.< '.. contra.
The judgment of the Court was delivered by
Graham, C.J.:—The defendant has. under the Imperial 

Order-in-Couiieil of duly. 1911, applied under see. 2 for leave 
to appeal to the Judicial Committee of the Privy Council from 
the judgment of this Court, dismissing an appeal from the 
trial Judge giving the plaintiff damages. The application is 
opposed on the ground that the judgment of this Court is not 
a final judgment and is not up to the amount of C500 under ui) 
of that section, and also that it cannot be granted under (b) by 
which the Court has discretion to grant leave under special 
circumstances.

The action was an action for damages for lowering the grade 
of a street in the city of Sydney and otherwise destroying the 
access to the plaintiff's premises in the city of Sydney. The 
plaintiff claims in the action the sum of $7,000 damages. TIn- 
order for judgment at the trial was that the plaintiff was to 
recover his damages to lie assessed by the County Court Judge 
for the district, a Master of this Court, “and that the plaintiff 
have leave to enter judgment for the amount of said damages 
so assessed, together with costs of the action and said assess­
ment to Ik* taxed. ”

There was no further consideration reserved, and no provi­
sion for confirmation of the report by the Court. And. under 
tin- practice, the judgment would be entered by the officer auto­
matically on the amount assessed.

1 think it was clearly a final judgment disposing of tin- 
rights of the parties in the action. Nothing was left to be 
dealt with judicially by this Court. In /«V .1 Debtor, |19I2| 
•I K.B. 242. and cases cited. And the time for appealing either 
to tin Supreme Court of Canada or to the Privy Council then 
began to run. The filing of the report of the Judge would give 
no fresh starting time for an appeal from that decision. The 
cases cited from the Supreme Court of Canada, namely. Dim n 
\ Patou, 9 D.L.R. 303. 47 Can. S.C.R. 205. and Union Hank of

N. S.

8. C.
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Halifax v. DUkie, 41 Can. S.C.li. 13, do not apply, and were 
decided upon another provision, differently worded, and now 
(1913) properly amended.

Then, un to the amount of damages involved, it is contended 
that the ease does not come up to the appealable amount rc 
qui rod by that section. And Allan v. Pratt, 13 App. Cas. 7hi 
was cited. The claim in that case was for $5,000 damages, but 
a judgment had been recovered for $1,100 only. The amount 
therefore involved was restricted to a less amount than tin 
limit in the provision, and it was held in effect that the measure 
of value for determining a defendant’s right of appeal, is tin 
amount which the plaintiff has recovered, and against which tin 
appeal could be brought. Upon that appeal, by no possibility 
could the defendant have judgment against him for more. Of 
course, 1 suppose, the plaintiff might also appeal. The judg 
ment proceeds :—•

The injury to tin* «Ivfvmlant. if In- i* wrongly ml jmlgvd to pay «lannigc- 
i* inoHMiireri liy the amount of ilumugcw which lie in adjudged to pay. That 
in not in the leant enhanced to him hy the fact that tome greater mnn 
had lievn claimed on the other wide.

In this case the damages claimed have not been restricted 
by the recovery of a fixed amount, and the plaintiff himself 
having claimed an amount exceeding £500 sterling, cannot well 
say now that he is not entitled to that amount. The defendant 
remains open to the danger of having judgment against him for 
the amount of this claim. 1 think there is involved under (#/ 
a claim for upwards of £500 sterling, at least as against tins 
plaintiff.

But supposing that is not the test, there ought, I think, and 
it is in our discretion, to be given leave under (b). There are 
four other cases by other plaintiffs, four other landowners, 
against the same defendants depending on this case which this 
Court disposed of in the same way, and it is convenient to con 
solidate them. Of the opinions delivered in the case, some it 
least depend on the consensus of opinion of three Judges of tie 
Supreme Court of Canada in a case in which this same plaintiff 
first proceeded against the city of Sydney for these same dam­
ages. And in the ordinary course the defendant ought not 1<> 
be expeeted to go there in this case.
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Then a decision of the Privy Council of l'arkdalt Corp. v. 
West, 12 App. Cas. 602, is much relied on in the opinions in 
this Court. But it is contended it can be distinguished; that 
there is a difference in the legislation involved in the two cases. 
Such a distinction can be best made in the Privy Council if 
tenable. I think there is good reason for saying that this case 
ought to be submitted to His Majesty in Council for a decision 
iit least under the “otherwise” provision of clause (6). 1 think 
it would be a disaster if the defendants are precluded from 
getting to the Court of Appeal.

was made to this Court on January 8, 1916. 
and within time. I think leave should be granted in all of the 
four cases, but that they should be consolidated under sec. 15 
of the Imperial Order in Council. Proceedings of plaintiff will 
be suspended during the appeal. Leave granted.

N. S.

R.C.
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Re HARRISON. ONT.
ttnlario Nupreme Court. Calconbridoe, C.J.K.H.. awl Riildell, l.atrhfonl awl

K« . 1. JJ. Wrmber ail. IMS. »-<\
I KxKCVTION (II—0)—DlHTRIIIITION t'NDKR C'BBMTOS's ItFI.IKF ACT—

Rights vndk* kxkcvtiox hi hnfap knt to assignmknt for vrkih

The fund realized at a sheriff’* wale under execution and an entry 
thereof made by the sheriff in the form required by sub see. 1 of sec. 
ti of the Creditor’s Relief Act. K.8.O. 1014. oh. HI. prior to the making 
by the debtor of a general assignment for the liem-flt of creditors, is 
distributable ratably among all execution creditors and those who 
placed their executions after the making of the assignment but within 
the period fixed by sub-sec. 2 of sec. 0 of the Act.

\Rrrithaupt v. If air, 20 A.R. (Ont. I 080: Itoach \ McLachlan, 10 
V.R. (Ont.) 40(1, distinguished.]

Appeal from an order made by a County Court Judge under statement 
see. 33 of the Creditor’s Relief Act. R.S.O. 1914. oh. 81.

(Seorgt 8. (ribbons, for appellants.
a. A. Urguhart, for the first execution creditor.
II. V. Ilallin, for tin* second execution creditor.

The judgment of the Court was delivered by
Riddell, J.:—An appeal from the judgment of Dromgole, k.u.i.h.j. 

Co. CJ., argued with great ability and candour on all sides.
The facts are simple. On the 14th November, 1914, the Tookc 

Brothers Company Limited placed a writ of execution in the 
hands of the sheriff against Harrison; on the 13th January, 1915, 
the Metal Shingle and Siding Company Limited placed another ; 
on the 16th February, 1915, the sheriff sold and realised a eon-

9^955333
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ONT sidorablc sum, upon that day making his entry, form 1, under
R. « . R.S.O. 1914, eh. 81, see. ti; on tin 17th February, 1915, Harrison

Rl
Harrison.

made an assignment for the benefit of ereditors; on the 2nd 
March, 1915, the McClary Manufacturing Company Limited

Riddell. J. plaeed another execution in the sheriff’s hands, and there wen- 
others within the time limited by sec. ti*(if that section applies .

The learned County Court Judge held that the assignment cut 
out the ereditors filing their executions thereafter; and the- 
ereditors appeal.

It is said that the County Court Judge proceeded on tin- 
authority of Roach v. McLacldan and Breithaupt v. Marr; the- 
are decisions of the Court of Appeal, and we arc- bound by them; 
but it is necessary to examine with care what they do decide ami 
their ratio decidendi.

Bi v. Marr, 20 A.R. 089, is decided expressly on tin
authority of Roach v. McLacldan, 19 A.R. 490; and it will lx 
well to examine the facts of the lending case and the principle 
upon which it proceeds. An execution at the suit of Roach <V 
Miller was placed in the hands of the sheriff against the goods of 
McLachlan; then the execution debtor made a mortgage of hi* 
goods to Robinson; the sheriff seized, and Robinson (and another 
claimed the goods the claims wore abandoned so far as that tin 
priority of Roach’s execution was admitted, and the sheriff sold: 
certain creditors of the execution debtor sued, obtained judg­
ment, and placed writs of execution in the sheriff’s hands within 
the time limited by the Act; the County Court Judge held that 
they were entitled to share in the proceeds of the sale, and Roach 
& Miller appealed. The Court of Appeal proceeded upon tin- 
ground that the goods sold were not the goods of the debtor but 
of the chattel mortgagee. “When the sheriff sold under the first 
execution he was selling the goods, not of the debtor, but of tin- 
mortgagee:” p. 502. per Maclennan, J.A.: cf. per Osler, J.A., at 
p. 501.

*(i. ill Whereasheriff levies money under an execution against the prop 
ertyof a debtor, nr receives money in res|H-et of a debt which has lieen at tael» i 
or sold under the provisions of sec. Hi of the Absconding Debtors Act, he shall 
forthwith make an entry, form 1, in a book to be kept in his office open to 
public inspec tion without charge.

(2) The money shall thereafter lie distributed ratably among all execution 
creditors and other creditors whose executions or certificates given under tin.- 
Act were in the sheriff's hands at the time of the levy or receipt of the mom \ 
or who deliver their executions or certificates to the sheriff within one month 
from the entry. . . .

8560
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So iii lircithaupl v. Man, 20 A.K. 089, thr plaintiffs had judg­
ment against Marr and execution placed in the sheriff's hands on 
the 18th July, 1893: the goo<is were seized the same day; on the 
20th July, heardmore & Co. and Park & Co. placed writs in the 
sheriff's hands: on the 20th July, Marr made an assignment for 
the lienefit of creditors; and, after this, several creditors placed 
writs in the sheriff's hands; then the sheriff sold the goods; ami 
the Court of Appeal held that the Creditors belief Act did not 
apply -hut the reason given was that “it is the assignee’s prop­
erty and not the debtor's that the sheriff sells:" per Osler, J.A., 
at p. 093: set* per Maelennun, J.A., at p. 094. Mr. Justice Mac- 
Ivimati, at p. 094, says : “If the money were realised and the 
entry made in the sheriff’s lx>oks before the assignment, it is jhis- 

gihli- that the fund might Ik- divisible among all creditors coming 
in within the limited time." Turner v. Murray (1893), 20 A.It. 
090 (n.). is to the same effect.

Here the money is in the hands of the sheriff; the assignee has 
no pro|M*rty in it nor any right except after the sheriff has paid all 
claims duly made upon it ; ami the cases cited do not apply.

1 cannot see why the provisions of the Act are not applicable; 
and would adopt the language of Mr. Justice Maelennan already 
cited, but deciding that to be law which lie says is possible.

The appeal should In* allowed with costs here and below.
Appeal allowed.

II UlKls,IN

Riddell 4.

COUILLARD v BEAUHARNOIS
(Jiirti1 to till of Aim*/'# Hi Itch, \ rrhamliraull. ami Tnnholmr,

I.am une. f 'com ami ('a null, .1.1. .lum- If». 1!H A.
I Ma Ml* AMI HKKX ANT I # II A4—006 I—HrBIM.IMi VMM»' Ml AW.Ml WITH 

M.IXUUCITY- 111 TV 111' I'HOTKCThiN—111 IIIIKK 01.0X1*.
Permitting mi im*xp«‘rienve«| fin ploy tv to work at *t ringing wins» 

rhargiil with fleet rivitx. without fnrni-hing him with nihlH-r glove* 
a- a protection again*! the «langer* of wieh work, will rentier the 
elect lie eoinpHiiy liable for the ileath of the employ in», vetimi by eh*e- 
t mention. liming the eon rue of the work.

Aitkai, front judgment of Charbonneau. J.. dismissing ac- 
tion. which is reversed.

On May If), the son of the plaintiff was killed by an electric 
shock while working for the defendant company on the top of 
an electric pole. The plaintiff alleges that he is poor, the father 
of ,1 large family, and that his son was the only one of his chil­
dren who helped him. This accident, says the plaintiff, hnp-

QUE.

K. It
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pelted by the fault of the company. The victim was a young 
mutt of 20 years of age with little experience as an electrician, 
llis foreman had sent him into a dangerous place to work in 
the vicinity of electric wires charged at a high tension without 
instructions and without furnishing him with rubber gloves, in 
spite of his repeated demand to be protected against electric 
shocks. He claims $5,000 damages.

The defendant pleaded in substance that the plaintiff is a 
well-to-do farmer; that his son Laurent had no need of protect 
ing gloves at the place where he was working; that he freely 
exposed himself ; and that the accident was due to his own 
imprudence and gross negligence.

The Superior Court, in the district of Beauharnois, dis­
missed the action, giving, as a reason, that there was no neces­
sity for the deceased to go to the top of the pole upon the cross 
pieces which carry the wires at high tension where he was 
electrocuted.

Maurice lioutstau, K.C., for appellant.
./. U. Laurendeau, K.C., for respondent.
The judgment of the Court, reversing judgment of Char 

bonneau, J., was delivered by
Lavkrunk, The reasons for tin- judgment appealed 

against appear not to take into consideration the essential alli­
gations of tin- s declaration, especially that the acci­
dent is imputable to the respondent company because it refused 
to furnish the protective gloves to its employee whom it had 
caused to work in a dangerous place knowing that Couillard 
was almost entirely without experience.

A former action had been instituted by the against
the respondent under the Workmen’s Compensation Act. hut 
it was dismissed, the Judge deciding that the appellant was not 
in the position required to sue under that Act. his son not having 
been Iris sole support, and the judgment expressly reserved 
to the appellant his recourse under the common law.

To avoid costs the parties have agreed that the evidence 
given in the former action should be used in the present ease. 
The Judge who decided the present case should have read the 
evidence taken in the other as he did not himself hear the wit

7114

110



26 D L.R.I Dominion Law It i ports. HU

ncsse*. (Li vergue, J., examine* here the oral testimony jim to 
the order* given to the plaintiff* son by the foreman.)

The foreman of these workmen is a man named Ferdinand 
Itourlkmnant; all the in*truetions that Bourbonnais gave to his 
workmen, without especially addressing any of them, wore to 
plan- the supports below the cross pieces; he added that there 
was danger as the line was charged; that is all that the fore­
man said to them on the morning of the accident. Daoust only 
related the part of the instruction which follows; that there was 
some danger as the wires were charged; he did not hear him 
say that the wires should have Imtii placed at one place more 
than at another. (Discusses the evidenee of Mr. Millctte.)

There was then no question that the wires should not have 
Imtii attached to the cross pieces. Bourbonnais gave no direc­
tions about putting on rubber gloves, lie did not say, fur­
ther. which of his workmen was charged with the duty of doing 
this work. Millette was a man of 10 years' experience, and 
la v , not directed to watch Fouillard nor to furnish him with 
glove*. Does it not appear that these instructions were very 
insufficient and very vague ? To enable the respondent com­
pany to relieve itself from liability for this accident, it seems 
that the instructions given should have Imtii more precise, that 
the necessary measures should have Imtii taken to see that these 
instructions were carried out to the letter, since Bourbonnais 
did not go up there himself; it wtiiis as well that this work 
should have been especially entrusted to Millctte an old em­
ployee rather than to be done by ( 'onillard who had only some 
months of experience in this kind of work. It should also have 
been foreseen and provided for, that <'onillard should have Imtii 
obliged to wear rubln-r gloves to work so near the charged wires, 
hut there was no mention of this.

It is evident, according to the first deposition of Bourbon­
nais. that the latter believed there was no danger in working 
without the protection of gloves; that he never thought of speci­
ally putting his men on guard against the risks to Im> run. lie 
says

I my*M»lf «till the work every ihiy without glnve* Mint I tin ma enimider 
a ini|M>rtnnt even lit the piece where < ouillenl we* put: I tin net cou*iiler

QUE.

K. R.

» OUI I \H0
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that dangviuu*. lit* van put hi* hand* without glow* at half an inch !'; m 
th« charged win**.

That quite explains why hv did not give more formal in­
structions to his employees on the morning of the accident

I conclude from this that no prudent measure was taken In 
the respondent or its representative to prevent this accident, 
('ou il hi rd i lied instantly. No one can explain exactly how tin 
accident had happened unless it was that his hands touched tin 
charged wire. ( 'otiillard was in the execution of his duties per­
forming work for the respondent, lie may have been impru­
dent. he may have made a mistake in the execution of this 
work: in his discretion he believed it necessary to fix the sup­
port in the eye of the bolt at the bottom of the cross pieces, and 
he effectively attached there the wire, part of which was found 
rolled up upon the ground after the accident. It is evident 
that in passing from the cross piece to the pole, in tmln t, 
descend, is what Ini to his death.

Millette tells us that one of his legs was between the 2 ■ i - 
pieces above, when he was found dead. That plainly shews that 
he had made a false step and had touched the wires in m- 
dcavouring to save himself. (Discusses the evidence as to the 
necessity of placing the wire in the eye of the bolt fourni at the 
point “A." which evidence seems contradictory.)

The Court of first instance lays down the principle that the 
company cannot always have a foreman to watch every em­
ployee. That is possible, but what is certain, is that the em­
ployer should see that his orders are precise and that 1 hex arc 
carried out. These dangerous operations should be confided 
to persons of experience, and. at all events, there should have 
been a direction to (’otiillard to put on the protecting gloves 
Thus it follows that the respondent was really careless, and 
its omission makes it responsible for the consequences of the 
accident.

It is well established that Couillard had, on several occa­
sions. demanded rubber gloves from the foreman, but was al­
ways refused under some pretext. Adams himself tells us that 
the men were forbidden to work upon the charged wires with­
out rubber gloves. The appellant’s expert. Laçasse Rousseau, 
tells us also that the first precaution to be taken when one
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works in the vivinity ol* charged wiles in to put on rubber QUE. 
gloves. K. It.

If Couillunl hud hud rubber glow* it in perfectly certain voJ^MK„ 
that hv would huve been protected uguinut thv electric shock v.
and would not huve died. The respondent, for this reason habsoih 
alone, is responsible for the consequences of the ueeident wliieh }
happened. It wus its duty to protect its employee by means of 
rubber gloves. He not only did not do so but he refused to 
furnish them.

When Couillurd went up the pole, Millette knew that he 
would lie working in the immediate vicinity of the charged 
wires, ami he should have passed his rubber gloves since lie 
had them with him. Millette adds, indeed, that lie would have 
lent his gloves to ('ouiHaiti when he hud need of them but lie 
was obliged to admit soon after that In- bail never lent them, 
lb- says in answer to tin* .Judge that the gloves hail been given 
to him for his own use.

The respondent claims that if Couillard had remained at 
tin point "F" to do Ids work, lie would have run no danger; 
hut the appellant's expert. Lavasse Mousseau. tells us that even 
at this place Couillard should have had the protection of gloves.

The doctrine is that the employer cannot lie relieved from 
his responsibility if he is himself in fault. Even if the workman 
has been careless, the employer is always bound to take, for the 
protection of his workmen and employees, the most minute 
precautions to protect them against their own carelessness. Too 
often the heads content themselves with giving their orders to 
carry protective appliances without being careful to see that 
the orders were executed ; to act thus is not fuliilling their whole 
duty ; the essential thing is that the order should be carried out 
ami the means of defence observed; it is especially in the case 
of young workmen that the responsibility of the employer be­
comes greater.

I may say that the authorities cited by the appellant on this 
subject arc absolutely ad rem. There exist in this country, in 
the United States and in England, numerous decisions establish­
ing this doctrine; and all the cases cited by the appellant as 
precedents are also ad rem, and I cannot do otherwise than
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pome to the conclusion that there is error in the judgment I». 
low and that the respondent "should bear the responsibility for 
this ueeident. The least that ean he said is that there was nm. 
tributory ncgligenee, and to reach that eonelusion it is m-.cs- 
sary to treat the respondent with much indulgenee, for I a in 
satisfied that it is entirely responsible for the consequences .if 
the ueeident. It remains now to determine the amount of the 
damages.

The appellant is a farmer in fair eireumstanees, but he lias 
a large family, of which 7 children are still under his .an 
moreover he is obliged to pay an annual sum to his mother 
and to an invalid brother ; for these latter obligations Ins land 
is mortgaged. The appellant is already old and has poor health. 
The only one of his children who could assist him was Lament 
< 'ouillard. the victim, and in fact Laurent < 'ou il Ian I I'm 

couple of years had begun to assist his father in a tangible 
manner, either in working for him on the farm or in sending 
him a part of the money that lie earned otherwise. As text 
writers have said, the appellant had reason to expect aid and 
pecuniary advantage from his son if that son had lived; he had 
reason to believe that his son would continue to assist him 

I believe that it would be right to determine the damages 
suffered, as a consequence of the facts which I have set out. at 
the sum of $2.000 for the appellant, but. taking into considera­
tion the contributory negligence of Laurent ('ouillard. whieh 
I do not consider to be well established, I believe that ample 
justice would be rendered to the respondent by condemning 
him to pay to the appellant the sum of $1.000 only.

Judflvifnt rcvt rsnl.

McGILLIVRAY v. KIMBER
Supreme Court of Cnnailn, Sir Chorlm Fitzpatrick. a nil It" •

I it in fit ou. Duff amt I iifilin. .1.1. \nrrnihrr 101 A.
1. Smm no 11 111 — 10) — Dismiss xi. ok si mansion or phots Wiiix 

WARRANTED.
A pilot. duly i|iialilli'.| .uni licensed iim such under tin- Pilota:.- V 

sec. gs. cli. Sti. II.S.C. ISSU, now forming part of tin* Sliippn . V' 
ch. 1 lit. H.N.C. ItMHi. *cc. I is. so long ii- In* conforms to tin- o-giil* 
fions and has not liecn duly condemned for any of the olfeii - for 
which the pilotage authorities may try him. and suspend or di-mi- 
him. is quite inde|M*udeiit of the pilotage authority, and ent.il.-l t«* 
follow hi- calling as provided by see. 3S of the Pilotage Act. n 1
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4,'i!i uf tin- Slii|i|iing Art iiml the |iilotage authority lia* no arliitr; rx CAN.
iiutliurity to interfere with tin* tenure of hi* oilier or right* a* n
licensee. 8. V.

\ MrUillirrtiff \ hiniliir, 2.1 l).l,.R. |H!I. ts X.N.R. 2*0. iv i*r*«*d.|
_• Ml lift Ml < S 111 IU| Ll.XIIII.ITV loll II I.Mi.XI. illSMtssxi oK 1‘IUIT. McGlLI.l

A [lilutiigr authority, in dismissing n pilot for neghsd nml ineajiacity xiiav 
In resolution aloiir, without any voiii|ilaint. notirr. or investigation, 

i- not -oni|iliri| w itli thr statutory ir<|iiiioni- nls ami ha* not exercised Kimiuh.
mix judicial ftinvtion* ami i* lialilr for ilaiuagr* in an art ion i>x «.tieli
jiilot.

I In Marshaltni Cum. |U t.o, Reji. liH /»: I'lml: \. WihhIm, 2 Kx. .'V.l.'i:
.Inins x. Ilunhni. 2 tj.lt. IMHI; Foulrr x. Itoihl. |„|{. ."I y. H. liT : Ishbi/ x 
It hilr. I Smith"* L.t . I 12th eil.j. 2titl. rrfrrrril to: \hUillin«i/ x 
A ,wfcr. 23 U.L.R. 1*11. 4* X.S.R. 2*0. reversed.|

Appeal from a decision of the Supreme Court of Nova Statement 

Svotia. reveriing the judgment at the trial in favour of the 
plaintiff. 23 D.L.R. 189.

\hllish, K.C.. ami Finlay Manlonnhl, K.C.. for appellant.
Ifoytrs, K.C., for respondent*.
Sir Ciiarleh Fitzpatrick, C.J., and Davikm, J., dissented.
Iiungton, J.t—Thi* is an action by appellant who was duly idington. j. 

(jualified as a pilot and lieensed as sueh in 1888, under the Pilot­
age Aet, eh. 80, R.8.C. 1886, now, so far as amended and in 
force, forming part of the Canada Shipping Aet. R.S.C. 1906. 
against respondents, who were appointed May 13. 1912. the 
pilotage authority for the Port of Sydney.

The respondents constituted an entirely nexv Board. Mr.
Kimlier. their secretary, testifies as follows:

(j. You know thr |dnintiff here, .Icilin H. MeGillivrnx ? A I du. (j.
Were y nu |irr*rnt «I the meeting wherr it xva* drridod in disjiense with 
hi* services? A. Yes. y. When wan that? A. .lime 1.1th, Ittlg. y. Who 
were jireneiit at that meeting! A. Vinrent Mullins, Q. Hr was chairman!
A He xva* elected chairman. There were present Commissioners Vi night,
Desmond. Harrington ami myself, tJ. Was that the first meeting you had?
A. Ye*, the first meeting, (j. It was at tlint inerting ymi imdcrtnok tu dis 
|ien*e with the services of thr plaintiff? A. He xva* drnjipcd from thr list 
of jiilot*. y. Was that the meeting lie wa* di*nii**«-d from the service?
A. Ye*, y. I* there a résolut inn there? A. Ye», “Moved liy Com. Barring 
ton. *emnded liy Com. Ynnglit. that the following pilot* should Is- dismissed 
from the service. Carried." John It. Mcflillivray i* the first name. y. I* 
that all there is to it? A. Yes. (j. Anil that resolution wa* carried? A.
'<*». y. And Mr. MeGillivrnx was dismissed? A. He was.

This resolution so read from the minute book is further evi­
denced by what I presume was intended for a certified copy 
filed as an exhibit. And apparently from that, after the motion 
was declared carried, there was added a note as follows: “P.S.
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Neglect anti incompetence were thv reasons for the above «lis- 
missal.”

When this whh done or how it vu me to be entered, we haw 
no evidence of. And the book is not in the record. Appellant 
says he was notified to quit, tlutl bis services were no longer re­
quired and that he quit accordingly after seeing Mr. Kiiuhcr 
and Mr. Mullins, and being unable to get any information from 
either of them why he was dismissed. There was no protean 
of any accusation and inquiry in respect thereof, or of hear­
ing the appellant, or calling upon him to answer for anything,

It seems later to have dawned upon some of these men that 
their proceedings were illegal. In August of the next year ii 
the absence of some of the more relentless members of «In- 

Board. the appellant was reinstated and acted as a pilot for 
some two or three months. The matter was again taken up 
pending such service, at a meeting on October 8. 1918. when il» 
following resolution was passed:—

Whereas after » meeting of the Hoard of Pilot C«»niniis*ioners for the 
Port «if Syilney. held on August 4. HUM. two only of tin* Coniini*«ini»T‘ 
l>«‘iug present, » resolution was irregularly introduced ami uiln|itc<l i tin- 
saiil two Commissioners. ami entry made «if the «aine on I In* minute* nf 
tlm doings of thi* Hoanl. reappointing John H. McGillivray. <loorge >p«*n 
«■«•r ami IVter Itighy n« Pilots for the Port of Nyilnev. altliougli at .1 i-i i- 
iinMding of the lloanl. the said |M*r*oiis. having previously Is-en pilot*, had 
their eoiumi*si«in* ca nee I led hy an unanimous vote.

He it therefore resolved that thi* Hoanl «li,<lar«‘* itself in no wax I»-omd 
In tin» résolut ion irregularly intro«luee«| ami |inr|Mirling to hav< Urn 
adopteil after «aid meting of August I. and that it «lues not. ami xxill imi 
recognize lin* said John I». Metiillivray. Ocorge Spencer ami Peter I : > gl»_x 
a* pilots aiding under tin1 authority of tlii« Hoanl.

He it further reaolveil that the ««•endary la* instructed to forthwith
notify the «aid parties that the Hoanl does not. ami will not reeogni/' ......
as pilots having any authority whatsoever from this Hoard. Carried.

The secretary accordingly notified the appellant that I» 
would not be recognized as a pilot.

Later, on October 18. 19111. the secretary wrote the follow­
ing letters:—
I). A. Mclnnis. Esq., Syilney. X.S.. October 18th. HU3.

Miunlter of Pilots* Finance Committee.
Dear Sir. - <*n the 7th inst. I notified John H. McOillivray and IV '• 

Highv. under in«tru<dion« givi'ti me hx a imsding of the Hoanl of • 1 m • 
sinners. I,.1,1 the previous «lay at North Syilney. that the Pilotage Am
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from the Board

McGilli
iili**r of Iht**** 111**11 an* clothed 

|t,-aIII to act an pilot* of till* port.

Idlngton. .1

1 oUl* till lx
I'. I . I\ I Mill It SrrrctOi if.

-,

It is upon these uvIh, done or brought about by the respon- 
* It'll 1 k, that appellant founds this action.

The trial Judge maintained the action and assessed the dam­
ages at tJd.KOO. The Appellate Court of Nova Scotia reversed 
this judgment on the ground that the respondents in so acting 
were dicharging a quasi-judicial duty and hence not liable 
to any action for damages therefor, unless shewn to have been 
moved by malice.

It is necessary in order to understand and correctly ap­
preciate the relations between the hoard and the appellant to 
ascertain what his legal position was and the degree of auth­
ority they had over him.

The Pilotage Act provided that before a limn can act or be 
licensed as a pilot lie must have served an apprenticeship. And 
then the Board had power to licence him. Having done so he 
must register his licence with the collector of customs.

Sec. 28 of that Act under which appellant obtained his 
licence, after serving apprenticeship, is as follows:

Kicrx pilot win» liml received it IieciiM* from ;t Unix constituted nutli 
oritx in Iluit lieliiilf. Indore the voinmeiieemeiil of this Act. mux retnill the 
outlie miller mid Mlleevt to the provisions of this Act. it lid shall, for the 
| lirpi M - of tie* ’ll In- II pilot licensed lx the pilotage n lit li"iil x of the 

• i i id I i w hich Ilia lie use ext -nd*.

This section in substantially the same terms, and doubtless
intended to be a continuation in force of said section, appear* 
in sec. 448 of the Canada Shipping Act. above referred to.

It seems quite clear from said section and the other sections 
he»ring upon the question, that so long as a licensed pilot con­
formed to the regulations ami had not been duly condemned 
for any of the offences for which the Board might try him. and 
suspend or dismiss him. he was (until sixty-five years of age) 
quite independent of the Board and entitled to follow his chosen 
calling and earn his livelihood thereby and as provided in see.
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thereunder for himself, his widow or child.
There is no claim set up or pretended that he failed to con­

form to the regulations such as requiring payment of the annual

Idingtou, .1.
licence fee and getting a renewal so called of the licence.

The Board had no arbitrary authority to interfere with that 
tenure of appellant's office or rights as a licensee. It is quite 
clear that they imagined they had such arbitrary authority ami 
acted accordingly. They never dreamed of anything else. They 
never for a moment supposed they had a judicial duty to dis­
charge. Indeed, it never occurred to them to imagine such a 
thing in pleading their defence herein or presenting their case 
at the trial.

It seems some one suggested a possibility of such a defence 
in the Appellate Court, but 1 can find no leave given or asked 
to amend the statement of defence. 1 am unable to see how, un­
der the law and facts, they can claim such a defence as matter of 
course. Their defence on the pleadings was one of absolute 
authority and nothing else but what fell within the scope 
thereof.

I cannot sav that a state of pleading, such as before us. with 
a glimpse into some of the vicious, and hence in law. malicious, 
motives which impelled the mover of the resolution, can be pro­
perly remodeled at this stage in such a way as to import therein 
the defence of acting in quasi-judicial capacity, and exclude tin- 
consideration of malice as being unproven.

Even if Graham. J.’s holding that, where a quasi-judicial 
act is involved, malice must be pleaded and proved, be correct. 
it surely devolved on defendants to set up the claim of quasi 
judicial authority instead of the absolute authority set up by 
the statement of defence. In that ease it might have been in­
cumbent on the appellant to have replied malice and proven it.

The mover of the resolution so far as he is concerned puts 
himself out of ( ourt in assigning, as follows, his reasons for 
acting:—

Q. Why vins John Mcflillivray dismissed? A. Well, I can give you my 
own reasons. 1 had two. One was political and I considered him a dis

-
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to the service, i). W hat. Hit* political reason': A. I got it in
tin- neck myself once ami I thought I would return the compliment when 
I got the chance. (,i. You had Ih-i-ii dismissed when the Liberals were in 

• iilice and you thought you would return the compliment to him': A. That 
v.i' one reason and one was just as strong as the other.

Although Mr. lumber disclaims personal knowledge of ap­
pellant's polities he indicates some of the Board seemed in­
cidentally moved by considerations relative thereto. The sur­
prising thing is, that on the issues presented, we should tind 
accidentally disclosed so much evidence of those indirect motives 
of action which constitute malice. If the issue had been raised 
on the pleadings we may, from this sample so disclosed, well 
imagine there may have been much more which the trial of 
such an issue might have brought forth.

Indeed, it is hard to understand how. unless moved by im­
proper motives, any one in such a position, looking at this part 
of the statute (of which a copy was to be given every pilot, and 
of which every commissioner presumably knew something) 
could have conceived it his right or duty to dismiss a man un-

1 cannot find it incumbent upon us to impute to the respon­
dents a quasi-judicial character which they never supposed they 
had, or were required to have and have not pleaded. The ap­
peal should be allowed for these reasons alone.

Kim ii kr
Idington. .1

\

But. in deference to the judgment appealed from and the 
chief argument presented here, let us examine the claim that 
what was done was of a quasi-judicial nature. To appreciate 
it correctly, there is nothing in the statute, which gave the 
Board any power or authority it had, supporting the defence 
of absolute authority as pleaded. It is admitted, in argument, 
that the Board is not a corporation. It is, however, given 
power to frame by-laws subject to the provisions of the Act. 
That power is now contained in sec. 433, which, in its first or 
operative clause is as follows :—

433. Subject to the provisions of this part, or of any Act for the time 
being in force in its pilotage district, every pilotage authority shall, within 
its district, have power, from time to time, by by-law confirmed bv the 
Oovernor-in-Council. to,

This is followed by sub-sections numbered from (a) to (w), 
defining such enumerated subjects as therein appear, over which

•11
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thv Board is given im-n-ly thv initiative faculty of framing In 
laws to In- adopted by the < Jovornor-in-t ouneil. but nothing 
therein gives the Board any absolute or indeed any control.

I fail to see how anything done or supposed to be done un 
dor that section can. by any chance, be supposed to be a quasi­
judicial exercise of power.

In sub-sec. (j). which is as follows:—
I j i Provide for t In* compulsory retirement of licensed pilots who him» 

not iittuincd the age of sixty live years, proved on oath In-fore the pilotage 
authority to be incapacitated by mental or Imdily infirmity or by hahiu
of drunkenness.

they are thus given power to frame by-laws in respect of the 
incapacities and offences which are most prominently put for­
ward by defendants ns palliating their conduct relative to ap 
pellant. This sec. 4‘$‘$ ami its sub-sections for the most part art 
identical with and taken from sec. 1’» of the Pilotage Act. which 
again was consolidated from the Act of 187-1.

ruder that Act there were in 1906 re-ena -uil and amended 
prior by-laws which contain all that is in evidence before us 

relative to the powers and duties of respondents under said 
section of the Act. So far as they had any judicial or quasi- 
judicial powers such must rest in said statutes and the* by-laws 
so far as enacted within same.

These1 furnish no ground for the assertion of any judicial or 
quasi-judicial powers such as would in the remotest degree war­
rant the procedure adopted in the passing of the resolution 
quoted above or in the steps taken either in accord therewith 
or legitimately consequent thereupon.

I conclude, therefore, that all these steps so taken were with­
out any colour of jurisdiction for such acts. As the resolution 
in its terms fails to assign any cause for its passage, that should 
end such contention as set up. If heed is to be paid to the post­
script in way of assigning any cause “neglect and ineompet 
ency” are the only ones assigned for consideration. The said 
by-laws contain the following:—

Tty-hixv No. Î).—Any pilot or apprentice incapacitated by mental "r 
Imdily infirmity, or by habits of drunkenness, shall forfeit his license, ami 
not be at liberty to serve in the capacity of a licensed pilot, ami any pilot 
or apprentice guilty of drunkenness and incapacity while on duty shall ht 
suspended for three months.
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It is not pretended in argument or apparent in evidence 
that there was any negleet save in occurrences at least - years 
old. and those were at the time dealt with by the then Board.

In regard to the charge of drunkenness that seems answered 
in the same manner. But habitual drunkenness, though not 
assigned in the postscript to the resolution, is alleged in some of 
the evidence. But how is that in law or in fact in any way so 
connected with tin* resolution and other acts of respondents 
complained of herein as to furnish ground for saying that the 
respondents were so acting in relation thereto as to maintain 
the pretence of quasi-judicial action !

That as a ground of compulsory retirement is specifically 
provided for by the statute in see. 488. sub-sec. (,/ i as herein­
before quoted and in No. 9 by-law also quoted, which must be 
read therewith. Sec. 48.*!. with sub-sec. (,/') only enables the 
enactment of a by-law adapted to cases proved on oath before 
the pilotage authority.

The by-law No. 9 so enacted and apparently intended to be 
within said power of enactment cannot in law be extended be­
yond the powers given to enact it. It might be treated as null 
by reason of being in excess of the power given. But I think 
tin more reasonable interpretation of it is to presume it is in­
tended to operate within the statute and to be resorted to con­
ditionally upon proof, as required by the statute, under oath of 
the offence or incapacity from the causes assigned or habitual 
drunkenness.

So interpreted I fail to see how the respondents were given 
any semblance of jurisdiction to deal with such matters unless 
upon the production of proof upon oath, or in the trying of some 
of the specific cases for which the Act provides, and. upon a 
finding thereby, prescribes dismissal or forfeiture of licence.

In every way one may look at the matter, the respondents 
were acting entirely without jurisdiction and so acting must 
he held liable.

In The Marshtthea Case, 10 < o. Rep. (>8/>, at 7th/. the case of 
one so acting is clearly distinguished from that where the per­
son acting might have had jurisdiction over the subject-matter 
or person, but erred in the mode of proceeding. From that

Idlngton. .1.
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have acted in good faith, yet that protection has often failed. 

The case of i'larl; v. Woods, 2 Ex. 3Î15, is an illustration.
Ki it hi ■ But perhaps as curious as any is the case of Jones v. (Surdon,

Idington, J. 2 Q.B. 60U, where, though there existed evidently good faith, 
yet from failure to comply with the conditions giving a right t.. 
act. the magistrate was held liable and the protecting Act held 
not to cover his case. Foster v. Dodd, L.ll. 3 Q.Ü. 67. is of 
another type. Needless to multiply authorities of this kind ex­
tending in principle to every kind of inferior and domestic 
jurisdiction.

The error (beyond the apprehension of the pleading ami 
issue raised) into which 1 respectfully submit the Court below 
fell, in relying upon the cases cited there, was in not observing 
the distinction 1 have just pointed out.

There is another line of eases from Ashhif v. White, fully set 
out in 1 Smith's L.C. ( 12th ed.), 266 (where note is made of 
the many cases illustrative of what is involved in the question 
therein decided), down to the present time, shewing that where 
the officer is seized of the business to be done, indeed, has it 
forced upon him to decide and manifestly has a discretion or 
judgment to be exercised, he is. if acting without malice, free 
though mistaken.

These respondents never were seized of any business to be 
done in the doing of which they were discharging any duty 
relative to the appellant’s tenure of his licence.

It occurs to me also that even if the resolution could by any 
stretch of the imagination be called a judgment of any kind, it 
was as such invalid for want of jurisdiction, and all the acts 
which the respondents persisted in later, in way of executing 
their purpose, were mere ministerial acts, which had no valid 
judgment or order to justify acting thereupon, and hence ren­
dered them liable to an action for damages.

They, by these mere ministerial acts without a valid order 
to support them deprived appellant, of the share he otherwise 
would have got in the funds distributed as well as of direct 
earnings.
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Again it wan suggested in argument as well as in the judg­
ment appealed from that a mandamus was the only remedy. 
The doubt I expressed in the argument if such a remedx eould 
|m- successfully sought as against those serving the <'roxvn in the 
eaparity the r<‘spondents were appointed for. has. as result of 
;i very casual examination, increased, hut I express no opinion 
in regard thereto.

The right to bring this action if, as I hold, the respondents 
acted without any jurisdiction, seems clear even if tin remedy 
by way of mandamus was also open to appellant.

The many eases cited and others which, though not cited, I 
have looked at. seem to me to make it abundantly clear that 
we must have regard, in considering such eases, to the particular 
terms of the respective statutes in force bearing upon any such 
like question; and above all to the general purview of the stat­
ute in question, and the general principles of laxx such as I have 
adverted to.

So, looking at the matter in question, I have, for the reasons 
I have given, no doubt of the appellant's right of action herein. 
Indeed, there seems to have been such an entire absence of re­
gard for and observation of the principles of natural justice 
that I am not surprised at the failure to find any exact prece­
dent to guide us.

1 xvas, on the argument, impressed with the possibility of 
the damages being excessive, and still am not free from doubt. 
But the details bearing thereon seemed to counsel to be irrele­
vant. The action was framed in error and all seemed agreed 
on the rectification that was made in that regard, lienee I 
assume the changes that took place, as I now find in the second 
year of the new Board, are not to be considered of any conse­
quence. That change, however, might have made an arguable 
difference of view as to the amount of the damages. Appellant 
seems to have been restored to the list and probably this detail 
is of no consequence.

I think the appeal should be allowed with costs here and 
below and the judgment of the trial Judge be restored.

Dite, J. :—The appellant after a service of twenty-five years 
as a pilot in Sydney Harbour, was summarily retired by the re-
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spomlcnts, the Sydney Pilotage Authority, constituted under 
the Shipping Act, eh. I Id. H.S.C. see. 42!). The appellant con­
tends that the proceedings of the respondents, by which tin \ 
professed to retire him from the list of pilots licensed to servi- 
as such in Sydney Harbour, was wrongful and inoperative m 
point of legal effect, but that the respondents, by these pro­
ceedings, in fact effectually prevented him serving as and earn­
ing the remuneration of a licensed pilot. The respondents in 
their defence alleged (in par. (>) that they “have absolute con­
trol'* of pilots in Sydney Harbour “and the granting of licences 
to pilots in said waters with authority to appoint and dismiss 
such pilots;” and (by par. 8) that the appellant “was not 
wrongfully dismissed in the month of April, 1912. but that Ins 
M'l'viws wen* dispensed with at u regular meeting of the naM
|iilotage authority for good and siillicicnt reasons, and no license mi 
ijranleil In suit! plaintiff In act a.s pilot for the season of |!>I2 a ml 111 I 
ami saitI plaintiff iras not nitillnl to reivin' a license from saiil Itoanl

The trial Judge held that the respondents' attempt to justify 
the exclusion of the appellant from the list of pilots failed, be­
cause any power they possessed to suspend or withdraw the 
appellant’s licence could only be valid if exercised after proper 
inquiry which had admittedly not taken place. The full Court 
reversed this judgment on the ground that the act of the re­
spondents was the act of a body exercising judicial functions 
for which they were not accountable without proof of “malice."

I think this ground of decision cannot be sustained, but be­
fore discussing it, it is desirable to consider a little more fully 
what the appellant’s claim really is and the ground upon which 
it rests.

In June, 1912. the appellant was a pilot licensed under the 
Shipping Act. The practice (the validity of which will demain! 
a word of discussion) of this particular Pilotage Authority 
seems to have been to issue licenses for a term limited according 
to the tenor of the licence* to one year ; and it was stated by 
the appellant and not disputed that this annual term expired 
in August of each year. On June 13. at a meeting of the Pilot­
age Authority a resolution was passed which is entered in the 
minutes in these terms ;—

Moved hv Com. Barrington, seconded liy Com. Vooglit. Mint the follow­
ing pilots he dismissed from the service. Carried.
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An.I tliv appclhints is thv first among tin- naim-s which follow. 
The appellant says In- was then “ noli tin I to quit" ami that he 
;iite»l oil the notice.

The lirst point to consider in the ease which the appellant 
advances is. that this action of the Pilotage Authority, assuming 
il to have been in law inoperative, had nevertheless the intended 
, t'iVct of preventing him exercising his calling as a licensed pilot.

Tins point living of considerable importance I have exam 
ji,vd the evidence closely in its bearings upon it and I think the 
appellant's contention is fairly made out.

That such was the intention has never been disputed and 
in the pleadings and at the trial the respondents contended that 
this act was legally effective for the purpose intended; the de­
fendant alleges and < ira ha m. #1.. expressly holds, speaking for 
the majority of the full t'ourt. that on the passing of this re­
solution the “ceased to be a licensed pilot. The
Shipping Act contains provisions making it an offence for a 

licensed pilot suspended or deprived of his license or com­
pelled to retire." to fail to produce or deliver up his licence 
see. 5)14. see also sec. 451); for any person not a licensed 

pilot" to pilot a ship (see. 535); or for a licensed pilot to 
act as a pilot whilst suspended" (sec. 550(d)). There is no 

evidence that the superintendent of pilots was communicated 
with : hut the appellant no doubt assumed, and rightly assumed, 
that the respondents would take the steps necessary to give 
effect to this resolution. Having regard to the consequences 
which resistance (other than by legal proceedings simply) 
might entail if it should prove that the respondents were acting 
within their authority, the appellant acted wisely in not resort­
ing to primitive methods of asserting his rights ; and as to legal 
proceedings—at this stage it is enough to say that a legal con­
test with officials backed by the resources of the (lovcrnment is 
not to be lightly undertaken by people in the appellant's posi­
tion.

These considerations, together with the conduct of the re­
spondents in October and November, 1913, to which 1 need not 
refer in detail, justify. 1 think, a finding that the respondents 
did in fact (as they intended to do) by this purported dis-

7154
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missal prvvvnt the from exercising liis calling a
licensed pilot nt least during the unexpired portion of tin- pend­
ing term.

The statement of defence seems to proceed upon the tin i\ 
that for the purpose of measuring legal responsibility, the mu 
sequences of this dismissal came to an end with the ex pin 
the term, and that I shall discuss; hut for the present r < 
sufficient to repeat that the dismissal was an act which. In :.j 
not only calculated, but intended to prevent the appellant «■<>n 
tinning the exercise of his calling had in fact this intended 
effect ; and the respondents are consequently answerable in dam­
ages unless there was in law justification or excuse for what tin \ 
did. /'< r Rowen. L..I.. Mnt/ul S.S. Co. \. M< (!r<ijor, 2-1 tJ.R.I) 
598.

The justification pleaded and relied upon at the trial is 
stated in the two paragraphs of the statement of defence quoted 
above. It should be observed that in these paragraphs there is 
no suggestion that the respondents have exercised a judieiid 
discretion and no such suggestion was made during the en him 
of the trial.

The powers of the Pilotage Authority to deprive a licensed 
pilot of an unexpired licence rest upon the provisions of secs. 
433, 550. 551. 552 and 553 of the Shipping Act.

It is not suggested that any of these sections other than bid 
has any relevancy here. Sec. 433 provides :—

Subject to the provisions of this part, or of any Act fur the iiun­
being in force in its pilotage di-1 i iet. every pilotage authority shall, w ' m 
its district, have power, from time to time, by by-law confirmed b\ tin- 
flovernor-in-C ouncil. to.—

id ) License pilots and. except in the pilotage district of Quebec. appM'i 
tices. and. except in the pilotage districts of Quebec. Montreal. Halifax 
and St. John, grant certificates to masters and mates to act as pilot >. 
hereinafter provided : —

(c) Fix the terms and conditions of granting licenses to pilot- ami. 
except in the pilotage district of Quebec, apprentices, and. except in » lie 
pilotage district- of Quebec. Montreal. Halifax and St. John, the term- .ni l 
conditions of granting such pilotage certificates, as are in this part men 
tinned, to masters and mates, and the fees payable for such license- ami 
certificate-, and to regulate the numlter of pilots;

if l Make regulations for the government, of the pilots, and the ma-ter« 
and mates, if any. holding certificates from such pilotage authority, ami 
for ensuring their good conduct and constant attendance to and efb. tmd

110



26 D.L.R.] Dominion Law Reports.

|i, ii.uiiittiico uf tlivir duty on board and on nlmn*. and for ilm government 
,,j iiii|imitieet», and eluvwlierv than in tin- pilotage district* of qui-ln-v. re 
Hiilating the number of apprentices;

i i/i Make rules for punishing any breach of such regulation# by the 
withdrawal or suspension of the licence or certilicale of the person guilt\ of 
Mich breach ;

i In Fix and alter the mode of remunerating the pilot- licensed by 
Midi authority, and the amount and description of Midi remuneration, ami 
the person or authority to whom the same -hall lie paid, subject to the 
limitation respecting the pilotage district of (Quebec in the next following 
-n tioii contained ;

, j | Provide for the compulsory retirement of licensed pilots who have 
hi it attained the age of sixty live years, proved on oath before the pilotage 
authority to be incapacitated by mental or bodily infirmity or by habits of 
drunkenness.

The by-laws passed under the authority of this section are 
before us and the only one we need consider is by-law No. ÎI in 
these words :

l<\ law No. 1* Any pilot or apprentice incapacitated by mental or 
I h m I i I y infirmity, or by habits of drunkeime—. -hall forfeit hi- licence, 
and not be at liberty to serve in the capacity of a liceu-ed pilot, and any 
pilot or apprentice guilty of druiikenne— and incapacity while on duty 
-hall he suspended for three months.

That is the only regulation touching tin* suspension or for­
feiture of a pilot "s certificate or the compulsory retiring of pilots 
which has been brought to our attention. It professes to make 
provision for the eases specifically dealt with in sub-see. (j) and 
it can. I think, only go into effect subject to the condi­
tion laid down in that sub-section. The more general powers 
conferred by the earlier sub-sections cannot legitimately 
he brought into operation in order to declare that the “for­
feiture'* attached as a consequence by sub-sec. (,/) to incapacity 
arising from the causes therein mentioned and proved as therein 
provided for. shall arise as a consequence of incapacity, in fact 
whether the same is or is not evidenced as required by that sub­
section; and it cannot be contended that an ultra vins by-law 
becomes valid in consequence of publication by force of see. 
4:i7. It follows that if by-law !l is a valid by-law. the “for­
feiture” takes place only when incapacity has been “proved on 
oath before the Pilotage Authority.”

TM(;) obviously imports inquiry of a judicial nature and 
notice ami full opportunity to be heard as essential conditions

l‘J Jll II.I..R.
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s. ( duced. It cannot successfully In- invoked in support of tin-
.MiV'im ‘^u*,u ut absolute authority set up in the statement of defen..

vbav The justification relied on at the trial, therefore, fails.
Kim in a. In the Court of Appeal the judgment of the trial Judge was

nVff..1. reversed oil the ground that as the Pilotage Authority in tin
acts complained of was exercising a judicial capacity, the ap­
pellant could only succeed hy alleging and proving malice m 
fact. For two reasons that seems inadmissible.

First, it rests. I think, upon some misconception of the chai 
acter and ground of the appellant's claim which are that the re 
spondents are answerable in damages for intentionally prevent 
ing him pursuing his calling of a licensed pilot without lawful 
justification or excuse. The respondents not denying but ad­
mitting that they had done acts which were intended to have 
and had the effect of preventing the appellant acting as a 
licensed pilot, set up. as I have said, as justification for those 
acts, an absolute power conferred upon them as pilotage auth­
ority to “dismiss licensed pilots." It was not alleged that tin- 
power was a judicial power or that in doing the acts complained 
of they in fact exercised judicial functions; and the defendant 's 

case at the trial failed. I repeat, simply because they were un­
able to shew the existence of any such absolute authority as 

that upon which they alleged they had acted. 1 do not think 
it was open to the respondents in the Court of Appeal to change 
face and take up the position that in what they did they were 
exercising judicial functions for which they were answershh- 
only on proof of express malice. That is a position which ought 
to have been taken in the pleadings or at least at the trial when 
the appellant, if so minded, could have raised the question 
whether the respondents had acted otherwise than in good faith 
in the interests of the public service. The evidence now in the 
record is not calculated to convince one that the prosecution of 
a claim, founded upon such a charge, would have been a hopeless 
enterprise.

Secondly, assuming the respondents are entitled to rest upon 
the position in which they succeeded in the full Court. I think
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tin defence 1'uils mi thv merits in both law and lad on thv evi­
dence us it now stands.

I have already said onougli to slivw that, us the tacts present 
tlivinsvlws to iiiv mind, it is suftieiently established that there 
was in fact nu exercise of judicial function or of authority rest­
ing upon a judicial decision under see.

As to the law, assuming there hail been an intention to exer­
cise authority under by-law 9 since there was no hearing, no evi­
dence on oath, no judicial determination, it follows that no “for­
feiture. " to use the language of the by-law, took place, and con­
sequently there is nothing amounting to a justification of the 
so called dismissal; which is. therefore, an actionable wrong 
under the principle of tin* Mogul Steamship Co.'s Case, 23 
Q.B.l). 598. Moreover, the rule is suftieiently established that 
persons in the position of the respondents exercising quasi- 
judicial powers are only protected from civil liability if they 
observe the statutory rules conditioning their powers as well as 
the rules of natural justice. Wood v. Wood, L.K. 9 Ex. 190; 
Riopilh \. Cita of .Montreal, 44 ('an. S.C.R. 579. and see the 
judgment of Buckley, L.J., in Ex parte Arlidge, [1914] 1 K B, 
160. and the judgment of Lord Maenaghten in Herron v. Rath- 
mines, etc.. Commissioners, (1892) A.C. 498, at «523.

I have not, of course, overlooked the argument of Mr. Rogers, 
founded upon authorities relating to the responsibility of the 
judicial officers strictly so called. Judges of the inferior Courts 
and magistrates. Generally, no doubt, in the absence of bad 
faith, such judicial officers are not responsible for harm caused 
by acts otherwise wrongful when such acts are judicial acts done 
in the course of some judicial proceeding in which the officer 
has jurisdiction as regards the persons affected, and the matter 
before him is some matter with which he has authority judicially 
to deal. No authority has been cited, however, for the exten­
sion of this principle to protect administrative officers such as 
the respondents from the consequences of injurious acts for 
which authority is wanting owing to the omission of the essential 
statutory prerequisites. Even as regards the acts of judicial 
officers strictly so called in respect of matters in which there is 
jurisdiction over the person affected as well as over the subject-
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matter where the jurisdiction is purely statutory, the statutory 
vonditions in list be observed at the peril of the officer, assuming, 
at all events, that he is under no mistake as to the facts. Thus, 
a magistrate being empowered by a statute to issue a warrant on 
complaint in writing before him on oath, the issue of a warrant 
in the absence of evidence on oath is an act for the consequences 
of which he is civilly responsible. Morgan v. Hughes, 2 T.lt. 
225; see also Jones v. Gurdon, 2 Q.B. COO.

There remains the question of damages. A preliminary 
point arises touching the appellant’s tenure of office. The prac­
tice of the Sydney Pilotage Authority (we have no information 
as to the origin of it) has been apparently, as I have said, to 
issue licences expressed to be for a term of one year. 1 can 
find no authority in the statute for imposing this limitation. 
In the by-laws produced there is nothing touching the point 
and, having regard to the express provisions of sec. 454, I think 
that see. 433(c) relating to “the terms and conditions of grant­
ing licences” does not authorize the imposition of any limit 
upon the duration of the term for which the license is to he in 
force. The relevant statutory provisions appear to be sees. 445, 
448, 452, and 454. (It may be observed in passing, that the 
judgment of the trial Judge seems to involve a finding that the 
appellant was not within the operation of see. 4(12. An appli­
cation before the delivery of judgment in this appeal for leave 
to adduce further evidence on this point was rejected on the 
ground that no adequate reason was shewn for the admission of 
further evidence at that stage.)

See. 454 authorizes pilotage authorities to limit the period 
for which any licence shall be in force to a period of not less 
than 2 years. But our attention has not been called to any auth­
ority for limiting the period to 1 year. I am inclined to think 
that the words inserted in the licence granted to the appellant 
professing to provide that the licence shall only be in force for 
one year must be treated as inoperative. But, at all events, 
if it must be assumed that the Pilotage Authority intended to 
grant a valid licence, and if the proper assumption is, that the 
intention was to grant a licence only for the minimum period 
permitted by the law, then, on that assumption, each of the
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licences must be treated as a licence valid for a period of 2 
years.

On these assumptions the appellant’s licence held by him in 
June, 1912, did not expire until August, 1913, and the position 
taken by the respondents in their statement of defence and sus­
tained by the full Court that the appellant ceased in law to be a 
licensed pilot after June, 1912, necessarily fails.

Assuming that the proper course is to treat the appellant’s 
licence as a licence limited as to duration under sec. 454, ami 
that the discretion to renew, conferred upon the Pilotage Auth­
ority by sub-sec. (b) of that section, is an absolute and not a 
judicial discretion; it would still, 1 think, be wrong to deal with 
the question of damages on the footing of the consequences of 
the proceedings in 1912, having ceased to operate with the ex­
piry of the license in August, 1913. The proceedings in evidence 
in August, October and November of 1913, shew that the major­
ity of the Board insisted at that time on treating the appellant 
as compulsorily retired from the service and disqualified from 
holding a licence. This loss of status and the prejudice thereby 
occasioned him in his character of applicant for a licence in 
August, 1913, is one of the consequences natural and intended 
of the respondents’ conduct in respect of which the appellant 
is entitled to reparation.

On this footing the appellant would not be entitled to recover 
compensation nominatim for the loss of prospective earnings in 
the season of 1913-14. But without deciding whether or not the 
appellant’s position was that of a licensee with a licence limited 
as to time under sec. 454, 1 still think the damages found by the 
trial Judge are not excessive. Apart altogether from the light 
to reparation just mentioned, this is emphatically not a case 
for measuring damages with nicety.

There was some suggestion, although I do not think it was 
seriously pressed, that substantial damages ought not to be 
awarded on the ground that the evidence shews the appellant ’s 
habits to have been so notorious that, if there had been an in­
vestigation conducted as the law required, the respondents must 
have reached the conclusion judicially that the appellant was 
incapacitated as an inebriate. But the findings of the trial

Kimbkk.
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CAN. Judge dispose of this contention effectually. Not only does the 
S. c. finding as to damages tacitly involve a rejection of any such 

Mceluii contention, but the Judge explicitly holds that the appellant
vba y had successfully repelled the attack upon his character. The

Kimbkr statements of some of the respondents must be evaluated in 
rnnTj Itfcht of the fact that they were seeking some refuge from legal 

responsibility and of the strong suspicion, not to say probability, 
that the respondents as a whole whatever may have been then 
beliefs .as to the appellant’s conduct, were not free in the im­
peached proceedings from the influence of other motives than a 
desire to elevate the character of the pilotage service. In this 
aspect of the case it is eminently one in which the view of the 
trial Judge ought to guide a Court of Appeal.

Two further points are suggested.
First, that the acts by which the respondents professed 1u 

"dismiss” the appellant from the service being legally void, no 
damages can be recovered. Secondly, that the appellant should 
have had recourse to mandamus and can only recover such dam­
ages as could not have been prevented by resorting to that 
remedy. As to the first of these points. This is not a case like 
Wood v. Wood, L.R. 9 Ex. 190, where a member of a partnership 
complained of an illegal decision of a domestic tribunal profess­
ing to exclude him from the benefits of the partnership. This 
decision having been invalid in law and no special damage hav­
ing been proved, it was held that as damage was the gist of the 
plaintiff’s action he must fail. It is unnecessary to repeat what 
I have saiil above in order to dispose of this point.

As to the second: 1 have already said sufficient to indicate 
my view that the respondents cannot complain that the appel­
lant did not take legal proceedings to compel them specifically 
to execute their duties or rather to refrain from wronging him 
in order to reduce the damages to which he might eventually 
prove to be entitled.

The appeal should be allowed and the judgment of the trial 
Judge restored.

Anglin, j. A noun, J. : I assume, as was contended on their behalf.
that when acting within the ambit of the jurisdiction conferred 
upon them, the defendants are entitled to the immunities of a
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quasi-judicial body. But. after a vureful consideration ol' the 
dutieH and power* of the Pilotage Authority, their relations to 
pilots, the relevant provisions of the Canada Shipping Art, and 
all the eireumstanees of the present ease. I have reaehed the 
vonelusion that in directing the eaneellation of the plaintiff's 
liecnee, the defendants neither acted, nor professed to act in 
the discharge of a quasi-judicial function, but exercised an 
assumed absolute and arbitrary power to dismiss the plaintiff 
1,1- to cancel his licence, without complaint, notice or investiga­
tion. Having regard to sections 433(j), *>14. 550ic). 552 and 553 
of the Canada Shipping Act (R.S.C. eh. 113), I think it is clear 
that the Pilotage Authority did not possess any such absolute 
power. The relationship of master and servant does not exist 
between the Board and the pilot. The Board has a statutory 
control over the licensing of pilots within the territory for which 
it is constituted. Its jurisdiction to cancel a pilot’s licence is 
also statutory and arises only after it has been satisfied either 
by a quasi-judicial investigation, held after fair notice has been 
given the pilot and he has hail a reasonable opportunity to make 
his defence (and in eases not within sees. 552-3 it would seem 
that the Board must take testimony upon oath), or by the pro­
duction of a conviction thereof made by a competent tribunal, 
that the commission of an offence subjecting the pilot to can­
cellation of his license has been established. The plaintiff had a 
clear and definite interest in the earnings of the body of pilots 
to which he belonged. His sharing in those earnings depended 
upon the continuance of his licence. The principles which 
govern the action of such a body as the Pilotage Authority in 
dealing with charges which, if established, may entail forfeiture 
of licence, are those which the Courts have applied in such cases 
as Lapointe v. 1/Association de Bienfaisance et de Retraite de­
là Police de Mont nul, \ I90ti| A.< 535. at 539; Fisher v. Keane, 
Il l'h.l). 353; Labouchère v. Karl of Wharneliffe, 13 Ch.I). 34fi; 
IL'land v. l/l'nion St. Thomas, 19 (fit. 747.

There is some evidence which indicates that the defendants’ 
action in cancelling the plaintiff's licence was induced by 
motives other than zeal for the public welfare, and a finding
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of malice on their part would not entirely lark support. It is, 
however, unneeessary to deal with this aspect of the ease.

In ordering the cancellation of the plaintiffs licence the 
defendants, in my opinion, proceeded without jurisdiction. They 
committed an unw illegal act which subjected them
to liability to the plaintiff for such damages as he sustained as a 
natural and direct consequence thereof.

The trial Judge assessed these damages at $1,800. The 
plaintiff’s loss was, no doubt. substantial ; but, with respect. I 
incline to think the evidence does not warrant so large a verdict. 
The plaintiff was bound to minimize his loss by seeking other 
employment. This he does not appear to have made any great 
effort to obtain. His conduct was by no means above reproach 
and it may be that the cancellation of his licence was not un­
deserved. Had the Board proceeded judicially and in accord 
with the requirements of natural justice, its action not
have been reviewed. It is certainly difficult, however, to deter­
mine with any degree of accuracy what amount of compensation 
should be awarded. My learned colleagues, with whom I agree 
in allowing this appeal, think the plaintiff entitled to the full 
amount of the damages awarded by the trial Judge. It may lie 
that, as wrongdoers, the defendants are not in a position to 
ask that the amount of the damages, to which the plaintiff is 
entitled, should be closely scrutinized. Their course of action 
was undoubtedly high handed. On the whole, while not entirely 
satisfied with the amount allowed, I am not prepared to dissent 
on the quantum of damages. Appeal allow» d.

DONOVAN v EXCELSIOR LIFE INS. CO.
\>#r liruiiMicirk Supreme Court. McLeod. (7.7.. ntul (trimmer, and Harry. •/•/ 

\orrmbrr 20. 1015.
I. I\Kt g.XXCK (8 III A—48)—WllFX POLICY OOFS INTO EFFECT—DKI IMRV 

—WlTIIIIOLIIINT, DVRIXO II.LNKSS.
Returning a policy by the insurance company to its agent t-> In- 

delivered to the assured, the application whereof having lieen approved 
and the premium thereon paid, hut the policy Iteing withheld hy tin- 
agent been into of the illness of the assured, cIoih not constitute :i de 
livery of the |sdiey as to render it effective within the meaning "f a 
clause, “that the policy shall not take effect until the same has In-en 
delivered, the first premium paid thereon, and the official receipt -ur 
rendered hy the company during the lifetime and continued good ln-alth 
of the assured.”

fUohertn v. Security Co.. [18971 1 Q.B. Ill, distinguished.)

2^0007
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2. |\MRANVK ($111 K 2—123)—MisKKI'KKsKM ATIONS—Otiiir ixki ran<> 
—1‘KKVim s AIWI.M ATIOX—Materiality.

Statements made liy an insured tliait no proposal to insure her life 
has ever I wen declined and that she held no other assurance* on her 
life, whereas, in point of fact, she Inul been refused a policy in a cer­
tain amount because she was a marks woman, but that instead, an 
industrial policy for a small amount had I wen informally issued to 
her without a medical examination, are not misrepresentations mat 
erially a Meeting the risk.

[üoiunxin v. Krcrhiior Life. Ins. Co., 'll D.I..II. 307. +3 \.Il.lt. 325, 
alii rmed.]
Appeal from judgment of White, J.. 22 D.L.lt. 307, which 

is affirmed.
Daniel Mullin, K.C., supported the appeal.
Fred It. Ta ni or, K.i contra.
Grimmer, J. :—The action was brought to enforce specific 

performance of a contract of insurance alleged to have been en­
tered into by the defendant with the plaintiff's mother, and to 
compel the defendant to issue a policy of life insurance as of 
March 5, 1912, on the life of the plaintiff’s mother, payable in 
the event of death to the plaintiff.

By amendment at the trial, the suit resolved itself into an 
action to recover $1.000 upon a contract of insurance which it 
is claimed was entered into by the defendant, whereby the com­
pany insured the life of the plaintiff’s mother in that sum. and 
agreed to pay such insurance to tin* plaintiff in the event of the 
death of the insured within the twenty-year period covered by 
such contract.

The defendant, by amendment made at the trial, set up the 
defence that the insured had made material misrepresentations 
in her application, in two particulars, namely :—

. 1. In answering “No” to the printed Q. Hi : Has any pro- 
post sure your life been declined, withdrawn or postponed 
—give full particulars? 2. In answering “No” to the Q. 14: 
Have you any other assurances on your life, if so where and 
for what amount—give full particulars?

The evidence relied upon to support the first ground of 
alleged misrepresentation is that the insured, prior to her ap­
plication to the defendant for insurance, had verbally asked 
one Prcssly, then agent for the Prudential Insurance ( 'om- 
pany, for an amount of insurance of $200. Mr. Pressly’s reply 
was. that his company would not accept a proposal for insur­
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N. B. a net- to that amount from an applicant who was a markswom;m.
s7c\ The Prudential Company did, however, insure the plaint ill s

, mother bv a policy spoken of as an industrial policy. for
Donovan * . * . . .

v. a small amount in the vicinity of $60, the premium being
'unfits.8 payable weekly. This insurance was paid upon the «Lath 

of the plaintiff's mother, without question. No for- 
'irimm.r .1. mal written application or application other than 1 have stntcil 

was made to the Prudential for insurance, and no medical < \ 
amination was ever made in connection with the application 
to the Prudential. The trial Judge held that these facts were 
not sufficient to sustain the defence that there was a material 
misrepm ntation in answering (^. 16, and that what took place 
did not constitute either a proposal to insure or a declining of 
the same, within the meaning of the question. As to the see- 
ond ground of alleged misrepresentation, he held it not to he 
material, inasmuch as the amount of the insurance was so 
trifling : and in these views 1 concur.

The learned Judge in setting forth the facts stated that as 
possibly having some bearing in this connection, the plaintiff 
testified that Mr. King, in taking her mother’s application, put 
the question and filled in the answers in the printed applica­
tion form which her mother signed, but that he never asked any 
question as to whether or not the applicant was insured in any 
other company or had applied for such insurance. Mr. King's 
testimony was that he felt quite sure he did ask these questions, 
but that as the occurrence took place nearly 3 years previously 
he could not undertake to swear from memory that lie had read 
all of the application to the applicant, although he believed,lie 
had. as it was his custom to do so. The insured signed tin ap­
plication. and therefore, under the authorities—see liiminr v 
Hock Lift Assurance Co., \ 1902] 1 Iv.B. 516—must be taken t" 
have had knowledge of its contents, unless the fact that she was 
a markswoman. and that the witness to her mark was the defen­
dant's agent, can be held to destroy the basis of such assump­
tion. and no such contention as that was made. If it were im­
portant to make a finding upon the point, the Judge further 
says :—-

I would timl that, Mr. King was mistaken in his belief that lie read to 
the insured the two questions quoted. He admits that Mr. Pressly. who
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was his bun-in law. had informed liim uf Mrs. Donovan"» request for insur- 
aim'm the 1‘rudential, and of the reason why sin* could not, living a rnarks- 
w,.man, get such insurance, and sa\s further that it was at Mr. Preasly’s 
suggestion and upon the understanding that Pressly was to receive a com 
mi-sion if the insurance was effected, that lie canvassed the plaintilf’s 
mother. I find there was no fraudulent misrepresentation hv or on the 
part of the plaintiff’s mother.

The plaintiff contended that when the application was 
marked "approvedM and was signed by the defendant's man­
ager and medical director, a contract to insure resulted, by 
which the defendant is bound, and in support of this conten­
tion relied upon Huberts v. Security Co., [ 1897J 1 Q.ti. 111. 
The decision in this case was seriously questioned by the Judi­
cial Committee of the Privy Council in Equitable Fire Insur­
ant) v. Chinq Wo Ilona, [ 11107j A.C. 9G, where, referring to 
the claim that the question involved was already decided by 
Roberts v. Security Co., the Committee say:—

The learned counsel for the appellant company cited and relied on a 
decision of the Court of Appeal in England, in Roberta v. Security Co. It is 
enough for their Lordships to sav that the words in the instrument in 
that, case were different from those which their Lordships have to con­
strue. and they are relieved from saying whether they would otherwise 
have been prepared to follow it

The learned Judge, finding there were essential differences 
between the facts in Hoberts v. Security Co., and the present 
case, inasmuch as in the Hoberts case there was no condition in 
the policy which was required to he performed in order to give 
the policy effect as a binding contract, declined to follow or 
he bound by the decision therein, in which he was undoubtedly 
right. In this ease the policy was, among others, issued upon 
the following conditions named therein:—

I. When policy in force?
This policy shall not take effect until the same lias been delivered, the 

first premium paid thereon and the official receipt surrendered by the com 
pnny during the lifetime and continued gond health of the assured.

Iff. The contract, the policy, the endorsements thereon ami the papers 
attached hearing the company's seal shall constitute the entire contract 
Mween the parties hereto, and all statements made by the assured shall, 
in the absence of fraud, lie deemed representations and not warranties, 
and nu such statement shall lie used in defence of a claim under the 
l-idin unless it is contained in the application, a copy <>f which i< hereto 
attached. No provision or condition of this contract can he waived or 
modified except by an endorsement thereon signed by the president, a vice- 
president. the general manager or secretary.

N. B
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The .* found there was no intention on the part of the 
company, under these conditions, that the preparation and 
mailing of the policy, and the marking of approval of the ap­
plication therefor, should constitute a contract binding on them 
without the performance of all their requirements, and that 
there was no such delivery of the policy or surrender of th< 
official receipts as is contemplated and required by the policy 
as a condition precedent to its taking effect, and that therefore 
there never was any contract of assurance executed and in force 
between the parties. In this finding 1 entirely concur, after an 
examination of the evidence and the authorities cited on tin- 
argument.

The appeal will be dismissed with costs.
Barky, —In its essentials, a contract of life insurance 

made by deed does not differ from any other specialty contract, 
and its formation, ami the time from which it is to take effect, 
is to be governed by the same rules. Before there can he a 
complete contract of insurance, there must be a concurrence of 
intention between the parties. What Mrs. Donovan, tin- appli­
cant for insurance, wanted and what the defendant company 
intended to give her. subject to certain precedent condition* 
before the policy became effective, was what is known as an 
endowment policy of insurance for $1,000 upon her own life, 
payable to herself in case she should live 20 years, or if she died 
before the expiration of that term, to her daughter, the plaintiff.

Although Mr. King, the agent of the company, says that he 
received the first premium of $8.3,90 on March 5, 1912, and that 
it was on that date that he gave her the receipt, which is in 
evidence, for the money, the application is dated March 11. Tin- 
application was received at the head office of the company in 
Toronto on March 18, and on that day the company wrote Mr. 
Ferris the letter of instructions which is in evidence. The first 
policy was mailed from the head office to the St. John office on 
March 21, and was received by Mr. Ferris on the 25th of that 
month. On the next day, he went to the home of Mrs. Donovan, 
did not sec her, but saw the plaintiff, and pointed out to the 
latter the error in her mother's age as disclosed by the exam­
ining physician’s report and the consequent shortage in the

9
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amount of thv premium which had been paid. But it is not 
suggested that the mistake in the age would have avoided the 
policy. On the contrary, had Mrs. Donovan and her daughter 
then chosen to have accepted the policy, it would have been a 
perfectly good policy notwithstanding the error in the assured's 
age. not good for the $1,00(1 face value, it is true, but good for 
an amount which at the applicant's true age $83.90 would buy 
in that company under the plan of insurance which Mrs. Dono­
van had chosen.

There is a difference between the evidence of the plaintiff 
and that of Mi\ Ferris as to what the amount of the lessened 
insurance would be. the plaintiff insisting that the agent told 
her that the policy would be good for but $800, while Mr. Ferris, 
though he says he may have mentioned that sum by way of 
illustration, says that he could not have told her absolutely that 
the policy would be good for only $800. because, according to 
his interpretation of the rules, it would in fact In- good for 
$950. The latter estimate would probably be the correct one 
because the premium was short 5 per cent, of the amount which 
would be requisite for a full insurance of $1,000, and the pay­
ment of the smaller sum would only result in a corresponding 
reduction in the face of the policy, that is 5 per cent, or $50. 
But, in my opinion, this discrepancy in the evidence of the 
parties really counts for little, because neither Mrs. Donovan 
nor her daughter, who was actively participating in the negotia­
tions being carried on in respect of the proposed insurance, and 
who must therefore, 1 think, be regarded as her mother’s agent 
for the purpose, cared to accept the policy under its decreased 
value, but were anxious to obtain insurance for the full amount 
applied for. And both of them were willing to pay, and the 
daughter did pay $4.15. the amount necessary to bring the pre­
mium up to $88.05, which was the premium required by the 
company to be paid by the applicant for a policy of $1,000.

Now, it seems to me that, up to this point there was not in 
any view a completed contract between the parties expressed 
by the written instrument which had been issued. While there 
probably may be said to have been a complete concurrence of 
intention between the parties in regard to the contract which
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wuh to bv entered into between them, the first policy sent down 
did not correctly express that intention. By it. Mrs. Donovan

IK.NOXAN was not getting what she wanted, i.c., an insurance for $l.ouu: 
the company was giving her an insurance for only $950. There

Kxvu.niob were two errors, honest ones no doubt, on the face of the policy ; 
the proposed assured*s age was stated on the face of the policy
to be 04 years, whereas her true age was 05 years; the annual 
premium was stated to be $83.90, when it should have been 
$88.05. And both the agent of the company and the acting 
agent of the applicant for insurance concurred in sending the 
contract which had been sent down for delivery, back to the 
company, for the avowed purpose of having a corrected con­
tract made, one which would fully set out the intention of the 
parties and exhibit on the face of it the true age of the appli­
cant and the correct amount of the annual premium which she 
would be required to pay in order to maintain in force a policy 
for $1.000 for 20 years.

It is now claimed by the plaintiff that all the conditions pre­
cedent to the delivery of the policy were performed, and that 
notwithstanding the fact that the first policy, the one of which
I have been speaking, never passed into the hands of the assured 
or her mother, there was nevertheless a complete and effective 
delivery. In a case which has been much depended upon by 
the appellant, two important principles of law, not new by any 
means, have been re-afiirmcd. Where an instrument is formally 
sealed and delivered, and there is nothing to qualify the de­
livery but the keeping of the deed in the hands of the executing 
party, nothing to shew that he did not intend it to operate im­
mediately, it is a valid and effectual deed, and the delivery to 
the party who is to take by it, or to any person for his use. is 
not essential: Dor d. (tarnom v. Knight, 5 B. & 671 ; Xem
v. Wickham, L.R. 2 K. & I. App. 296. The efficacy of a deed de­
pends upon its being scaled and delivered by the maker of it; 
not on his ceasing to retain possession of it. This, as a general 
proposition of law. cannot be controverted. It' is not affected 
by the circumstance that the maker may so deliver it as to 
suspend or qualify its binding effect. He may declare that it 
shall have no effect until a certain time has arrived or until

—
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some condition Las been performed ; and it is not until the time 
has arrived or the condition has been performed that the de­
livery becomes absolute and the maker of the deed is absolutely 
bound by it.

On March 26, Mr. Ferris sent the policy back to the head 
office of the company for correction ; and on April 2, the com­
pany mailed to Mr. Ferris, not the old contract, not the same 
instrument corrected, but an entirely new instrument similar to 
the first one in every respect, except that the second instrument 
correctly exhibited upon its face the applicant's true age as 
well as the correct amount of the annual premium. No letter 
accompanied the second policy, but after Mr. Ferris received it 
at St. John, which he did on April 4, he did not go near her or 
her daughter, or make any effort to deliver the policy, for the 
very good reason that in tin* meantime In- had heard that Mrs. 
Donovan was very ill. Unless the applicant had continued in 
good health, it would have been contrary to his instructions to 
have done so.

By a term of the application which Mrs. Donovan had signed 
she had agreed that any policy which might be issued should 
not be in force until the same was delivered “during her lifetime 
and continued good health.” And according to the manual 
furnished by the company to all its agents, a copy of which is 
in evidence, agents arc instructed that,
policies to In- binding on the company can only be delivered during the 
lifetime and continued good health of the applicant, and after the payment 
of the first premium.

In the Court below several grounds were urged as reasons 
why the plaintiff should not be entitled to recover. In the first 
place it was urged that in the application for insurance there 
wore material misrepresentations sufficient to avoid the policy 
which was subsequently issued. The trial Judge has found, 
and I think, under the evidence, quite properly found, against 
this contention. Then it w as urged that on March 26. when Mr. 
Ferris called and received the balance unpaid of the premium, 
there had. since the taking of her application, occurred such an 
unfavourable change in the health of the applicant as to war­
rant the agent in declining to deliver the policy. This, too, the 
learned Judge has found against the defendants. He has found
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us a fact thut oil March 26, Mrs. Donovan was in good health. 
Were 1 called upon to decide this question of fact for myself, 
or did the determination of this appeal wholly depend upon 
the health of Mrs. Donovan on March 26, or whether from the 
date of the application her health had so deteriorated as to 
have warranted the agent in declining to deliver the policy, 1 
must confess that 1 should have hesitated before arriving at the 
same conclusion as the Judge. 1 should have hesitated in so 
finding because the plaintiff herself says her mother was sick 
for 3 weeks; on re-examination by her own counsel she narrows 
the duration of her mother’s illness down to 2 weeks; and since 
her mother's occurred on April 7, one can scarcely see
how. even giving her evidence the most favourable construction, 
and taking the shorter period deposed to by her as the duration 
of her mother's last illness, she can be said to have been in good 
health on March 26. Since, however, I base the conclusion at 
which I have arrived on other and entirely different grounds, 
it is unnecessary further to pursue the subject.

Because, in the action as it now stands, it is upon the first 
and not upon the second policy that the plaintiff relies, the 
learned trial Judge has made no finding in regard to the health 
of Mrs. Donovan at the time when the second policy came down, 
that is. on April 4.

In the letter of March 18. from the general manager of the 
company to the provincial manager at St. John, in which the 
latter was advised that the company had accepted the applica­
tion. he was instructed to ascertain from Dr. Pratt before de­
livering the policy “that he (the doctor) had sent in his con­
fidential report, and that it is satisfactory.” But the question 
whether, in pursuance of these instructions, the provincial man­
ager did or did not take any steps to ascertain from Dr. Pratt 
that he had sent in a confidential report, must remain an open 
one because the provincial manager was not able to state with 
certainty whether he had or not, and the learned Judge has 
made no finding upon the matter.

As already indicated, my mind rather inclines to the view 
that the first policy did not represent a concluded and completed 
contract, expressive of their true intentions, between the par-

17
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tivH. But if 1 am wrong in this, if the first policy wan the con- N. B.
tract of the partie*, executed by and duly issued under the s. <.
Mai of the company, then the important and perhaps the only 
real and vital remaining question is, was there a completed and 
effective delivery of the policy sufficient to entitle the plaintiff 
to maintain this action, notwithstanding the fact that the policy

Donovan

Kxm i MOK

never came into her or the assured’s possession? When, on
March 11, Mrs. Donovan signed her formal written application 
for the insurance, she agreed to accept the policy, when issued, v*
on the terms mentioned in the application, and on such terms 
as should be contained in the printed policy in ust- by the com­
pany applicable to the application. Also, sin- agreed that any 
policy which should be issued upon her application sliouhl not 
Ik- in force until the same was delivered.

The policy subsequently issued by the company contained, 
inhr alia, this condition: This policy shall not take effect until 
the same has been delivered, the first premium thereon paid, and 
the official receipt surrendered by the company, during the life­
time and continued good health of the assured. By another 
condition of the policy, a condition hv which the assn ml was 
bound, no provision or condition of the contract could l>e waived 
or modified except by an indorsement thereon signed by either 
one of the four named general officers of the company. By the 
former of these 2 conditions until the surrender of the official 
receipt the policy was to be non-effective. This was a condition 
by which Mix Donovan had agreed to be bound at the time 
she signed the application. It was the expressed intention of 
both parties therefore, that until the official receipt was sur­
rendered. the policy should not be binding on the company.

It may perhaps bo pertinent to inquire into the necessity 
for the surrender of an official receipt, or why. indeed, when the 
contract itself, the policy duly executed and issued was passed 
over into the possession of the assured, there should be any 
necessity for an official receipt at all. It appears from the 
evidence of the provincial manager of the company that the 
policy itself is not considered a receipt for the first premium, 
and that oftentimes the possession of the policy is passed over 
without the first premium having actually been paid. There

is—2« o.l..1.
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may be very good reasons, therefore, why the issuance of such an 
instrument as an official receipt is necessary. But whether or 
no there be reasons for requiring an official receipt, and if there 
be any reasons, whether these reasons be good or bad, is not tIn­
quest ion. There is the term of the contract, which is one of 
the conditions precedent to the complete and effective delivery 
of the policy.

It will be observed that the expression in the con­
dition is not that the official receipt shall be “delivered.” but 
that it shall be “surrendered.” The former expression has a 
clear and well-defined meaning in legal nomenclature ; and while, 
as already pointed out, there may be a good delivery by a cov­
enanter without the actual passing over of the deed to the cov­
enantee, I can scarcely see how. taking the word in its literal 
meaning and 1 have not been able to discover that, as used in 
the context, the word has a legal meaning different from its 
literal--there could be a surrender of an official receipt without 
a yielding or a giving up or a resigning of the possession of it 
Even had the company actually delivered the policy, executed 
with all the necessary legal formalities, into the hands of the 
assured herself, by turning to the conditions endorsed on the 
back of it, which are made an integral part of the instrument, 
she could have seen that without something else, without the 
official receipt, the policy was non-effective. The receipt given 
for the first year’s premium is not the official receipt contem­
plated by the condition ; that has been found as a fact, and is 
not, 1 think, disputed. No official receipt was surrendered by 
the company to either Mrs. Donovan or her daughter, the plain­
tiff*. There was therefore no effective delivery of the policy; 
and for that reason I think the verdict or judgment below was 
right, and that this appeal should be dismissed.

McLeod, C.J., agreed. Appeal dismissed.

ROBINSON v GREEN.
.Vo ini Scotia Supreme Court, draham. V.J.. amt l.onijUy, a ml Dryinlnh.././, 

tfitchie, nail Harris. ./. January II. 1010.
I. llll.l.s AMI XOTKN ( § III R I—03)—Î.IAIUI.ITY OK INDORHKR—ACCOM MU» V 

TION IYHORSK.MKNT IIY Alii XT OF MARKIKII WOMAN—PoWKU "I VI

Tlie business of ii married woman conducted for her by her lni>l>iiud 
and son under a general power of attorney is not of itself sullii ieiit t" 
charge her with liability on an accommodation indorsement extrutwl

551
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in her name outside of the «cope of the business. in the absence of N. S.
proof that such indorsement was expressly anthorizisl lev the term* ------
of the power of attorney or otherwise. S. < .

!». Bills am» xotkh tg III It I—tIO) — I’hoci ration nionati mkk—I vdohm ------
MKNT BY AGENT—LlMITKII AI TIIOBITY. ItOBINSoN

An eiiilorsement on a note, ".lennie tJreen. II. (ireeii, Atty.." is sutli <"
l ient, under sec. .11 of the Bills of Exchange Act. B.S.t . liHit). eh. lit». (Jki.i.n.
to charge with notice that the agent has hut a limited authority and 
that the principal is only liotind if the agent was acting within the 
actual limits of his authority.

Appeal from judgment of a ( ounty Court Judge in an action statement 
against the maker and the indorser of promissory notes.

II. Mcllish, K.C., for respondent.
(ÎKAHAM, C.J.:—This is an action on a It months' note for orsinm.r..i. 

$104.31» against Isaac Green as maker and Jennie Green as in­
dorser. The indorsement that appears on the note is. “Jennie 
Green, II. Green, Atty.” Isaac Green was her son, and Harris 
Green her husband, having become insolvent, the business was 
carried on ostensibly by her as a married woman, hut no doubt 
really by her husband.

Before the note was given, this letter was sent to the plain­
tiff. really in the interest of Isaac Green who was needing assist­
ance in his business.

I lie arrangements Mr. I. (Ireen made with vim are «at isfactinv. send 
the notes and I will indorse them. ,F. (iilKKX.

Time was given by the plaintiff clearly on the strength of 
this letter. Now J. Green is the defendant Jennie Green, but 
she cannot read or write, and she now disputes the indorsement 
on the ground that II. Green, her husband, who made the in­
dorsement. had not authority, and she disputes the letter because 
her son Arthur who signed her name had not authority. Of 
course, if the letter could be traced to her directly or indirectly, 
and the plaintiff acted upon it to his prejudice that ought to 
dispose of the ease.

The County Court Judge says :—
It is possibly true that she gave no authority directly to indorse these 

particular notes, hut I have no doubt she was consulted in the same manner 
as she is in the other paper accepted or indorsed in her name. \ would 
judge that she is like most married women carrying on business, a mere 
figure head under which the old business of the bankrupt husband is carried 
<>n. If she was not consulted she was treated badly by her attorneys, her 
husband and son.

There is a letter to the plaintiff written by her son Arthur
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and signed Jennie Green in which she is made to nay that she is 
satisfied with the arrangement made with Isaac Green ami that 
the notes when sent would be duly indorsed. This hardly hears 
out the evidence of Isaac that it was the father who was to in 
dorse the notes. 1 have no doubt that the notes were signet! by 
Harris Green in the ordinary course1 of business as attorney far 
Jennie Green and that she is bound thereby.

But it appears that Jennie Green was thereby becoming 
liable as a surety for Isaac, and although Arthur was probably 
her agent, held out as such to transact everything in connection 
with his own business, it is not clear that his apparent authority 
extended to signing letters for her outside of the business of 
the concern. Also, that the signature of the indorsement i* 

terms of the alleged power of attorney to Harris and 
Arthur Green. Under sec. 51 of the Bills of Exchange Act. 
R.8.C. 1906, ch. 119. that kind of signature is notice that the 
agent has but a limited authority, and the principal is only 
bound if the agent was acting within the actual limits of his 
authority. Strangely enough the power of attorney was not 
put in evidence, but only secondary evidence unobjected to was 
used. Ordinarily that would be good enough. Probably the 
power of attorney which was addressed to a bank is not to Ik 
considered at all, and that the husband, Harris, was indorsing 
and using her name under his authority outside of it.

The County Court Judge apparently had not the difficulties 
of the agency in respect to the letter, and the indorsement called 
to his attention. There ought to be a new trial. This will afford 
an opportunity for the tribunal to have placet! before it the 
power of attorney which may relate only to Jennie Green's own 
business. Also the letter (or copy) of August 4. 1912. to which 
the letter in evidence was a reply. It will also afford an 
tunity of shewing if it can be done that Harris Green was an 
agent outside of the mere terms of the power of attorney. Also 
that what Arthur Green had done in affixing his mother's signa­
ture to this letter was within the scope of his authority by other 
transactions. A person who does not write at all must, in 
carrying on business or in getting along in the world, generally 
have someone to write or sign letters. TTe was held out by lie-

6^24
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jug an t ce and in her office, and it would not require much 
evidence to shew from other transactions that he was not using 
her signature only in the business of that concern. He was not 
called as a witness.

There will be a new trial, the costs of appeal to abide the 
result.

Ritchie, E.J., concurred.
Loxuley, J.:—I am not very clear in this ease how the 

judgment should go, but I believe that the Judge below gave due 
consideration to all the facts, and I am not disposed therefore 
to find fault with his judgment. The defendant Jennie Green 
is a person without any education at all ; she can neither read 
nor write, and all her correspondence is placed in the hands of 
her husband and her son. Edward Green probably understood 
his business when he wrote the letter which appears in the evi­
dence. and distinctly agreed to sign the notes, and asked the 
plaintiff to forward them to him. It would have been better in 
the main to have Edward’s evidence as to his right and auth­
ority. but 1 accept the Judge’s view in the matter. However, 
though 1 have a strong opinion on the ease. I do not care to take 
the responsibility of dissenting from the decision of the major­
ity of my associates.

Drysdalk, J.:—1 agree that a new trial be had herein. The 
question of defendant Jennie Green's liability depends upon a 
question of fact to which attention does not seem to have been 
directed at the trial. The indorsement relied upon was made 
by the husband of defendant Jennie Green, and, whether such 
an act came within the scope of his authority in acting for his 
wife is a question of fact that must be found, and upon some 
satisfactory evidence. I cannot find satisfactory proof on this 
point and I agree that justice requires that a new trial be had.

Harris, J. :—The sole question is as to the authority of Harris 
Green to indorse, in the name of the defendant Jennie Green, the 
second promissory note sued on.

Jennie Green hud a store and her husband and her son 
Arthur looked after the business for her, and they had a general 
power of attorney from her to do business in her name with the 
Royal Bank of Canada. The note in question was not indorsed

N. S.

S. C.

Ritchie. K.J.

Dryndale. .1.
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in connection with the business but was signed in Jennie 
Green’s name by Harris Green as accommodation for Lewis 
Green, a son who carried on a separate business.

The power of attorney deposited with the bank was not 
produced, but the manager of the bank gave evidence which was 
not objected to, that it was a general power of attorney auth­
orizing both Harris and Arthur Green to do business with the 
bank.

It was objected that evidence as to the contents of the 
power of attorney should not have been received and should not 
now be considered by this Court. If it* had been objected toon 
the trial the bank manager would, without doubt, have been 
allowed to step across the street and get the original document. 
It was, no doubt, because, of this that the evidence was not ob­
jected to. 1 think the secondary evidence should not now hi 
rejected, but in the view I take of the ease, this question is of no 
importance as the power of attorney only authorized the father 
and son to do business with the Royal Bank.

It obviously would not authorize either of the attorneys to 
sign accommodation notes for a third party. If there was auth­
ority to make the indorsement in question it must be fourni out­
side the power of attorney.

The defendant says that her husband and her son were look­
ing after her business, i.e., the store which she was carrying on. 
and she was asked:—

Q. Did you do the ordering of goods in your store, and she replied: "I 
don't do nothing, the old nniii und the boy do nil the husines* for me."

She denies ever having been told that her husband had in­
dorsed a note for Isaac Green or for anybody else, and this 
question was put to her.

Q. I suppose if Isaac had wanted n little help from you to stave off hi* 
creditors you would have been willing to do it? A. Well, he did not s*k 
me. 1 «lid not know anything about it. lie spoke to his own father, that 
is all.

She denied specifically that she ever authorized her husband 
to indorse for Isaac.

From this evidence it is, I think, dear that Jennie Green 
had given her husband and her son Arthur full power and auth­
ority to carry on her store and all business connected there-
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with, but 1 cannot find any authority to act for her beyond this 
business and matter arising out of or incidental to it.

The law as 1 understand it is that persons having general 
authority such as existed in this ease in connection with a par­
ticular business arc held to have implied authority to do what­
ever is incidental to the ordinary conduct of the business in 
question or whatever is within the scope of that class of acts, but 
they have no implied authority to do anything outside the ord­
inary scope of that business.

There was#a letter produced on the trial which it was con­
tended was binding on the defendant Jennie (Ireen and made 
her liable on the indorsement.

This letter was written by the son Arthur. Just before the 
date of this letter Isaac had been to Montreal and had seen the 
plaintiff about his account. The only evidence as to the 
arrangement made by Isaac with the plaintiff* was that of Isaac 
himself, and he says that notes were to be indorsed by his father 
and not by his mother. If so, it is difficult to see why plaintiff* 
should write the mother but it is perhaps a fair inference in 
the absence of explanation that a letter was written by the 
plaintiff* addressed to Jennie Green.

She swears she never knew anything about the letter written 
in her name. Apparently she was not asked whether she re­
ceived the letter from the plaintiff dated August 14. The sug­
gestion on the argument was that Arthur had received this 
letter addressed to his mother and answered it, and that he must 
have had authority to open all her mail and answer all com­
munications addressed to her and therefore that Jennie Green 
is bound by this letter, and therefore that she is bound by the 
subsequent indorsement of the accommodation note. The de­
fendant could not read or write, and, considering her condition 
in life, she probably had little or no correspondence, apart from 
that arising out of the store business. If this letter had been 
written by her son in connection with any matter arising out 
nf the store business it, undoubtedly, would have been binding 
on her. (’an it be assumed in the absence of any evidence that 
Arthur had ever before received or written a letter for his 
mother about any matter outside of or uneonneeted with the

N. S.
s.c.

Iloui x son
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business that he had authority to write this letter to the plain­
tiff in her name, agreeing to indorse notes for the accommoda­
tion of Isaac? 1 am unable to find any evidence upon which 1 
can make such a finding, and I say it with some regret because 
1 must confess that 1 have a strong suspicion that circumstances 
really existed which, if they had been proved, would have shewn 
authority to her son to write the letter and to the father to in­
dorse the note, but the case cannot be decided on suspicion 
alone.

The plaintiff's counsel was evidently taken by surprise on 
the trial. His client, who lives in Montreal, and is a merchant 
there, was not present, and I think there should be a new trial 
and that the costs of the appeal should abide the event.

Appeal alio in <1.

HAUG & NELLERMOE v. MURDOCH.
Saskatchewan Supreme Court. Sir Frederick IV. U. Haul Inin. t\.l.. 

\eicln mis, Hromi mut Mr Km/. .1.1. January 8. Ill HI.
1. Sai.k i § I A—1 )—1li.koai.ity ok sai l in contravkntiox ok steam

Boilers Act.
Where a traction engine is not constructed in accordance with the 

Steam .Boilers Act I R.S.S. 11111. eh. 22. see. Ill i. hut the affidavit <>t 
the proper officer of the company states that it has lieen constructed in 
accordance with the plans required, and owing to the nature of tin 
defect, it is not discovered hy the inspector of steam boilers, and the 
reduction in pressure required hy regulation 1 of the Department of 
I'uhlic Works has consequently not been made, and. therefore, neither 
the statute nor the regulations having Is-en complied with, tin sale 
of such engine is wholly illegal and cannot lie enforced.

| Hu up Bros. v. M unlock. 25 D.L.R. tltltl, reversed; Cope v. Aton-la ml*. 
2 M. & W. 14!l. applied; Whiteman v. Sadler. [ 1!) 10] A.C. 514; AV Huh 
inson. Grant v. Hobbs. [1012] I Cli. 717 : Foster v. Taylor. 5 It. a Ail. 
887 ; Hensley v. Iliynolil. 5 B. & Aid. 335. referred to. j

2. Salk t § III t—70)—Illkc.ality of sale in violation of statkte—
Rescission—Rights of parties.

It is ordinarily the duty of the seller to know of the defects in the 
engine he sells, and where the legislature has imposed a duty on him 
and prohibits any sale not in accordance with the statute, making the 
seller liable to a penalty, hut does not in express terms prohibit the 
purchase nor make the purchaser liable to any penalty, even though 
lie buy with knowledge that the specifications have not been statutorily 
complied with, the legislation must he deemed to have been passed 
primarily for the protection of the purchaser, who is entitled to have 
the purchase price returned; the seller being entitled to possession 
of the engine.

f K carte y v. Thomson (1800) 24 Q.B.l). 742; Moses V. Maeferlan. 2 
Burr. 100Ô; I.odyr v. A at. Inion I nr. Co., [1007] 1 Ch. 300, applied; 
25 D.L.R. 000. reversed.]

Appeal from a judgment of a trial Judge in an action forStatement
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the balance due on a traction engine [Hang d- Sellermoe v. 
Murdoch, 25 D.L.R. 666, reversed].

<!. E. Taylor, K.C., for appellant.
II. I'. MacDonald, K.C., for respondent.
H AULT AIN, C.J., and McKay, J., concurred with Brown, J.
Newlands, J. :—This is an action for the balance due on 

a traction engine. It is alleged by the defendant as a defence 
that the boiler of said engine was not built in accordance with 
the regulations of the Department of Public Works, and that 
by virtue of the Steam Boilers Act the contract is an illegal one 
and cannot bo enforced.

The trial Judge held that the boiler was not built in accord­
ance with regulation No. 101. but that the only penalty was a 
reduction of the horse power as provided by regulation No. 1 
of said regulations.

The Steam Boilers Act. eh. 22. R.S.S. sec. 19 ( J). provides:—
Every new huiler sold or exchanged for use within Saskatchewan from 

and after the first day of January. Illll. shall Ik* constructed in accord­
ance with specifications set forth in the regulations issued by the de­
partment.

Regulation No. 101 is as follows :—
Tubes must lit the holes in tills* sheets as nearly as possible ls*fore ex­

panding. the end nearest fire ls*ing a driving lit when applied. . .......mis
must Is* prepared for this, and the Holes in sheets Ik* truly round, with 
edges slightly rounded and true to size.

The hole in sheet where tula* is entered is to he only large enough to 
allow free entry of tulx*.

Tillies must lx* expanded by roller expanders.
The ends of tubes must not extend more than three-sixteenths to one- 

quarter inch beyond sheet, according to the thickness of tills*, and then Is* 
headed against the tills* sheet without cracking, to ensure which the ends 
uf tidies must Is* annealed. Tin* hand-welding of tuls*s is prohibited

And regulation No. 1 in as follows:—
All Iwiilers that do not comply in every particular with these regula­

tion» will Is* penalized hv the inspectors by a suitable reduction in pressure 
allowed. In order to cause the minimum inconvenience to present owners, 
boilers installed and in operation in the province liefore January I. 1911, 
will Is* treated as liberally as possible, their working pressure being cal­
culated from the formula- in the following rules with such additions as the 
inspector may deem safe and in accordance with the provisions of the 
Steam Boilers Act.

By virtue of see. 16 of the General A et these regulations 
must Ik- complied with before the boiler eould be sold, the sale 
in this ease having taken plaee after January 1. 1911.

SASK.

s. c.
IIAI i, A 
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Mi RISK II.

Newlandi. J.
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An 1 have said, the trial J udge held that the boiler was not 
constructed according to regulation No. 101, but that by regula­
tion No. 1, the penalty was a reduction in the pressure allowed 
and that, therefore, the sale of the boiler was not forbidden In 
the Act, and the contract was not, therefore, illegal.

1 am of opinion that neither regulation No. 1 nor No. lui 
were complied with. It was found that the boiler did not com­

ply with No. 101, and, therefore, there should have been a 
similar reduction of the pressure allowed under No. 1. There 
is no evidence that this was done; in fact the evidence shews 
that the first inspection of the boiler did not shew the defect. 
That plans and specifications had been filed with the depart­
ment that complied with the regulation, and an affidavit had 
been made by the proper officer of the company that the engine 
and boiler had been built according to the plans, which was not 
the fact. The defect was one that could not be found out with­
out taking the boiler to pieces, which was probably the reason 
why the inspector did not find it out and reduce the pressure 
as provided by regulation No. 1.

Neither regulation was, therefore, complied with, and the 
sale is, therefore, illegal, because the boiler does not comply 
with the regulations, and should not, therefore, have been sold: 
S/tears v. Walker, 11 ( ’an. S.C.R. 113.

The fact that the defendant kept the engine and boiler after 
finding out the defect does not make the contract legal, because 
where the prohibition is absolute as in this case, it cannot he 
waived by the party in whose favour it is made: Leake on Con­
tracts, Can. ed.. p. 517; Bisgood v. Henderson*s Transvaal 
Estates, |1908] 1 Ch. 743.

The plaintiffs cannot come in now and ask that the pressure 
on the boiler be reduced on account of the defect in the tubes 
because that would reduce the horse power of the boiler and de­
fendant is entitled under his contract to a 30 h.p. boiler : Wallis 
v. Pratt, [1911] A C. 394.

The appeal should, therefore, be allowed with costs.
As to the counterclaim, the defendant is in the same posi­

tion as the plaintiff, lie is a party to an illegal contract and 
made the payments after he knew the boiler was not built no-
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cording to the regulations of the department. The vounterelaim 
should also be dismissed with costs.

Brown, J. (after stating the facts):—The question that 
arises on this appeal is as to whether or not the joint effect of the 
statute and the regulations is to prohibit the sale of this engine, 
and to make such sale illegal.

See. 19 of the Act. as 1 understand it, in effect states that, 
after .January 1. 1911. no new boiler (this term “boiler** would 
cover the engine in question) shall be sold or exchanged for use 
in the province unless at the time of such sale it is constructed 
in accordance with the specifications set forth in the regula­
tions. In view of this section, it seems clear that if the engine 
did not comply with the specifications set forth in the regula­
tions. the plaintiff cannot succeed. In Cope v. Howlands, 2 
M. & W. 149, Parke, B., at 157, is reported as follows:—

It is perfectly settled, tloit where the contract which the plaintiff seeks 
to enforce, be it express or implied, is expressly or by implication for- 
hidden by tl»e common or statute law. no Court will lend its assistance to 
give it effect. It is equally clear that a contract is void if prohibited by 
a statute, though the statute indicts a penalty only because such a penalty 
implies a prohibition. Und Holt. ItartUtt v. liuor. ( arthew. ••'}>. And 
it may be safely laid down, notwithstanding some dicta apparently to 
the contrary, that if the contract lie rendered illegal, it can make no 
difference, in point of law. whether the statute which makes it so has in 
view the protection of the revenue, or any other object. The sole question 
is whether the statute means to prohibit the contract?

The following authorities are to the same effect : Whiteman 
v. Sadler, [1910J A.C. 514; He Hobinson, Grant v. Hobbs, 
11912] I Ch. 717 ; Foster v. Taylor, 5 B. & Ad. 887 ; Hensley v. 
liii/nold, 5 B. &. Aid. 335; Leake on Contracts, Can. ed.. 510.

The question now arises, did the engine comply with the 
specifications as contained in the regulations'/ It is clear, and 
the trial .Judge has so found, that the engine did not comply 
with the specifications set out in reg. 101, and, it may be added, 
that the departure in this respect was not of a trivial, but, on 
the contrary, it was of a serious, character.

It is contended on behalf of the plaintiffs that the regu­
lations must be read as a whole, and that the effect of regula­
tions 1 and 101, taken together, is not to absolutely require en­
gines to be constructed in accordance with the specifications in
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No. 101. but only that they muKt be ho constructed if it in de­
sired to avoid being penalized, an provided in regulation 1. I 
am unable to accept that view. Regulations 1 and 2 are. in 
my opinion, in no way intended to modify the explicit provi­
sions of rcg. 101, but are simply for the guidance of the inspec­
tors who are appointed under the Act. It seems to me that 
regulation 101. though called a regulation, must lie regarded 
as containing the ‘‘specifications set forth in the regulations' 
as provided for in see. 10 of the Aet„as distinguished from mere 
regulations such as are set out in Nos. 1 and 2. Sec. 19 of 1 lie 
Act deals only with new boilers sold or exchanged for use in 
Saskatchewan after January 1, 1911. This section in no way 
touches old boilers sold before or after January 1, 1911. nor 
old boilers brought into the province either before or after 
January 1. 1911. nor new boilers sold for use in other provinces 
but brought into this province by the purchaser after sale 
and before use. Regulations 1 and 2 would apply to all such 
cases, and it may even have been contemplated in framing these 
regulations that new boilers would be sold contrary to the pro­
visions of sec. 19 of the Act. and in such case it is provided 
what an inspector's duties are. That, however, would not. in 
my opinion, modify the specifications as contained in reg. 101. 
nor in any way permit the sale of an engine that was not con­
structed in compliance therewith in view of the positive provi­
sion of the statute, if effect were to be given to the plaintiffs' 
contention, it would mean that, notwithstanding the Act of the 
legislature, which was clearly intended to prohibit the side of 
certain engines, any kind of an engine could be sold after Janu­
ary 1, 1911, at the risk only of the purchaser being penalized 
by the inspector in the use of it. In this view, the prohibition 
portion of the section as to sale and exchange would mean noth­
ing. I am of the opinion, therefore, that the plaintiffs having 
sold an engine, the sale of which was prohibited by statute, the 
sale was illegal, and the plaintiffs cannot recover.

Having thus disposed of the plaintiffs’ claim, we now* come 
to consider the defendant’s counterclaim. The defendant seeks 
recovery of the amount paid the plaintiffs on the engine, and 
cancellation of the notes that still remain unpaid. The only
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evidence of the amount paid, that I find. Ik what the plaintiffo SASK 
in their Htatenient of claim. Far. 5 of the claim states : 8. C.

• The note for *1,200. due November 1st, 1911, has been paid in haTTa 
full.” In the absence of evidence to the contrary, I take this Xellksmok 
to mean that this note was paid at maturity. It was dated mi kink a. 
June 21. 1911. and bore interest at 7 per cent, per annum until 
maturity. The amount that would be due, therefore, on the 
note on November 1. 1911. is *1,230. There were also the fol­
lowing sums paid: December 5. 1912. *300; March 27. 1913,
$492; December IK, 1913, *20; making a total of *2,042. It 
will Ik* noted that the 1911 note was paid before the defendant 
discovered the defects in the engine, and the balance of the 
payments were paid afterwards. In my view of the case, how­
ever. this distinction is not material. The general rule govern­
ing the right to recover money paid under legal contracts is 
set out bv Fry. L.J., in Krarlfji v. Thomson, 11K90] 24 Q.B.D.
742. at 745. as follows :—

An a general rule, where the plaint ill" cannot get at the money which 
lie «ceks to recover without, shewing the illegal contract, lie cannot sue 
i-ecil. In such a case the usual rule is potior rut romlitio piwuirfmli*. There 
is another general rule which may Ik- thus stated, that where there is a 
voluntary payment of money it cannot In» recovered hack. It follows in 
the present case that the plaintiff who paid the £40 cannot recover it 
hark without shewing the contract u|hiii which it was paid, ami when lie 
shews that, he shews an illegal contract. The general rule applicable to 
-ueli a case is laid down in the very elalsirate judgment in CoMw* v 
Itlmihm. I Sm. 7th ed.. .'100. where the Lord Chief .1 list ice says:
••Whoever is a party to an unlawful contract, if he hath once paid the money 
-tipulated to Ik- paid in pursuance t liens if. lie shall not have the help of 
the Court to fetch it hack again : you shall not have a right of action 
when you come into a Court of justice in this unclean manner, to recover 
it hack." To that general rule there are undoubtedly several exception*, or 
apparent exception*. One of those is the case of oppressor and oppressed, 
in which case usually the oppresed party may recover the money hack 
from the oppressor. In that class of eases the ilelictum is not par. and 
therefore the maxim does not apply. Again, there are other illegalities 
which arise where a statute has In*cii intended to protect a class of per­
son*. and the person seeking to recover i* a mendier of the protected class.
Instances of that description are familiar in the ease of contracts void for 
usury under the old statutes, and other instances are to Ik* found in the 
1 wok* under other statutes, which are. I lielieve. now re|K*aled. such as 
those directed against lottery k«s*|K*r*. In these cases of oppressor and 
oppressed, or of a class protected by statute, the one may recover from the 
other, notwithtanding that Imtli have been parties to the illegal contract.

4
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SASK See also 7 Hals. 409.
8. C. In my opinion, the defendant comes within two of the ex-

Hai g a eeptiom» referred to in Kcarley v. Thomson. In the first place 
Nbllebmok j1c j8 nof in pari delicto with the plaintiffs, and in the second
Murdoch. place he is one of a class of persons that the legislature has

sought to protect by the legislation in question. It is clear 
that the defendant had no knowledge of the defect in the engine 
until the summer of 1912. It does not appear that the plain­
tiffs did not know of this defect at the time of sale; and in 
any event, it was their business to know, as they were the ven­
dors, and it is upon vendors that the legislature has placed a 
duty. Moreover, as the legislature prohibits the sale and makes 
the vendor liable to a penalty, and as it does not, except in­
directly, prohibit the purchase, and does not make the pur­
chaser liable to any penalty even though he buy with know­
ledge that the specifications have not been complied with, it 
seems clear that the legislation was passed primarily for the 
protection of purchasers. In this view the defendant would he 
entitled to recover.

But the defendant has for several years had possession and 
use of the engine and still has possession of same, and this, it 
seems, is a factor that should be considered by the Court in 
granting him the relief which he seeks. Lord Mansfield, in tin- 
ease of Moses v. Mncfrrlnn, 2 Burr. 1005. 1012, 97 E.R. 680,

This kind of equitable action, to recover hack money which ought nut 
in justice to be kept, is very beneficial, and therefore much encouraged. 
It lies only for money which, ex trquo el bono. the defendant ought to re 
fund ; it does not lie for money paid by the plaintiff, which is claimed of 
him as payable in point of honour and honesty, although it could not 
have lieen recovered from him by any course of law: as in payment of a 
debt barred by the Statute of Limitations, or contracted during his in­
fancy, or to the extent of principal and legal interest upon a usurious 
contract, or. for money fairly lost at play : because in all these cases, tin- 
defendant may retain it with a safe conscience, though by positive law lie 
was barred from recovering. Hut it lies for money paid by mistake: or 
upon a consideration which happens to fail ; or for money got through 
imposition (express or implied ) ; or extortion ; or oppression ; or an un­
due advantage taken of the plaintiff’s situation, contrary to laws made
for the protection of persons under those circumstances. In one word, the 
gist of this kind of action is. that the defendant, upon the circumstances
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of ilie case, is obliged by the ties of natural justice and equity to refund 
the money'.

In Lodge v. Nat. Union Lnv. Co., [1907J 1 Ch. 300, the de- 
fcndtiiitH, being money-lenders, had loaned a large sum of money 
tn the plaintiff and had taken as security for the repayment 
certain assignments, bills of exchange, and other securities. 
The defendants had not registered under the Money-lenders’ 
Act. nor had they obtained an exemption from the Hoard of 
Trade, and in consequence, the transaction was void for illegal­
ity. and the defendants could not, by action, recover the amount 
uf their advance. The plaintiff brought action for the return 
of his securities. Parker, .1., who tried the case, in giving judg­
ment says, at p. 306:—

Tin- «lef«-iulant* an- now admitted to have lieen money-h-ntlcrs within 
the meaning of the Money-lemlers Act. ItHMl. At the «late of the trails 
actions I have referred to they had not registered themselves under that 
Act. nor had they obtained any order from the Board of Trade exempting 
them from such registration. It follows that, on the authority of I irtoriaii 
ftaiihxfoid S if ml im le v. Dolt. 11 DOfi | 2 Ch. (124. ami Hninuinl \. Ilolt.
| llioii| I tli. 74o. the loan transactions above referred to are void for 
illegality. The usual rule is. that in the ease of a transaction void for 
illegality, neither party can take any proceedings against the other party 
for the restoration of any property or for the repayment of any money 
which has U-cn tran-fern-d or paid in the «•nurse of the illegal trail* 
action. To this rule, however, there are exceptions, one of them being in 
favour of the persons for whose protection the illegality of the contract 
lias lieen created, and in the authorities I have mentioned it has been held 
that in the case of loan transactions, void under the Act of 1000, the 
borrower is within that exception. The illegality of t! o transaction, there­
fore. diM-s not preclude the plaintiff from maintaining this action. The 
defendants, however, maintain that, this being an appeal to the equitable 
jurisdiction of the Court, the plaintiff can be put upon terms and not 
allmved to assert any equity unless he himself is prepared to do equity by 
repaying the £1.075 less the £150 paid for the privilege of renewing the 
hills, and certain sums which they are willing to allow him to deduct, 
which I need not refer to in detail. In support of this contention the 
defendants referred to tin- ib-cisions of the Court relating to transactions 
void under the old usury laws. On reference to the statutes dealing with 
usury, it will lie fourni that usurious contracts were made illegal and a 
penalty imposed in much tin- same way as is done with regard to loan 
tram-actions prohibited by the Money-Lenders’ Act. 1900. I refer in par­
ticular to the statutes. 12 Car. 2 ch. 1.1, and 12 Anne. stat. 2. ch. 16. I 
think, therefore, 1 shall Is- justified in treating the decisions under those 
statutes against usury as authorities for «hat Î ought to do in tin- analog­
ous cases which arise under the Act of IÜ00. It seems reasonably clear 
that, at any rate in <‘«|uity. if not also at law. a person taking advantage
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of lln- exception arising from the fact that he belonged to the clas- lor 
whose protection the statutes were passed, could not assert any right unless 
he was himself prepared to do what the Court considered fair to the de­
fendant.

After reviewing the authorities, the Judge ordered the 
return of the securities, but imposed a condition upon the plain­
tiff that he return the money which he borrowed.

In the ease at bar, the evidence shews, and the trial Judge 
has so found, that the engine was of no practical value to the 
defendant during any or all of the time that he has had pos­
session of same. The defendant also states that the engine, 
as it now stands, is of no value to him whatever. It may. how­
ever, be of considerable value to the plaintiffs, and I am of 
opinion, in view of the authorities that I have referred to. 
that upon the plaintiffs paying the amount which I hold tin- 
defendant is entitled to. and his costs, the defendant should 
deliver up possession of the engine to the plaintiffs.

In the result, the judgment appealed from, should, in my 
opinion, be set aside, the plaintiffs’ action in the Court below 
should be dismissed with costs, and the defendant should have 
judgment on his counterclaim for $2.042 and costs of the coun­
terclaim: the notes sued on. which are on file in Court should 
be cancelled, and the defendant should have his costs of this 
appeal. In the event of the plaintiffs paying, or the defendant 
recovering from the plaintiffs the said sum of $2,042 and his 
costs as aforesaid, the plaintiffs should have possession of the 
engine. Appeal alloienl

REX v UPTON.
Ontario Su/ntim Court. MrnJith. ami tlarroir. Mariana. !/«</■>

a ml HotUfm*. JJ. .1. Ortohrr 12. 1015.

I C riminal law i j} I E—20) — Arson—Ciiakok aoaixmt two i-hmins
JOINTLY I NNi n UTI NCY OK K\ IIIKNCK TO I MI’I.ICATK IIOTII Ol! l>|.> 
TIXGVISII UKIWKKN Til KM.

A conviction of two pershih jointly charged with arson will In- »h 
aside where the evidence warrants a (hiding that the act was cm 
mit ted either by one or the other of them hot does not enable the 
court to determine which one committed the offence nor iii-J il\ a 
finding implicating them both.

Cask reserved by the Judge of the County Court of Brant, 
by whom the two prisoners were convicted of arson.

/. F. Ilcllmuth, K.C.. and IV. A. Hollinrake, K.C.. for the 
accused.

statement
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,/. I{. Cartwright, l\.(for the Crown.
Meredith, C.J.O., delivering the judgment of the Court, said 

tlmt the argument proceeded on the footing that the ease was 
amended so as to raise the question whether there was evidence to 
support the conviction.

The Court was of opinion that there was evidence which, 
while not conclusive, warranted a finding that the elder pri­
soner's house was set on tire either by him or by the other pri­
soner. his son. but that there was no evidence to warrant a con­
viction of both of them : and that, there not being (as the Court 
thought there was not) any evidence to enable it to be deter­
mined by which of the prisoners the offence was committed, the 
conviction must be (plashed. Conviction quashed.

GRAND TRUNK PACIFIC R CO. v. OPPERTHAUSER & SONS
l Iberia Saint ' ('mill. Scull. Slilili'l. anil II anil am a. •/./. 

./unitary 20. I0IU.

ONT

8. C.

Kkx

Meredith. C.J.O.

I. I AHKIIKS I § I I I X—:I7.'I I—PoWFHS OF AO IMS —1‘\ VMIM 
wifi:— Effect,

Payment of freight charges to the wife of the local agent liefore his 
iii«inissal l»y the railway c ini pa in. who was permitted fietpiently l> 
act iihinit the ollice in the agent's capacity. const it lit «•«* payment to the 
company, notwithstanding a notice on I lie hill that all eheipn s shonhl 
lie made payable to the railway company.

Appeal from a judgment for plaintiff in an action for freight 
charges, which is reversed.

7. K. Wallbridgc, K.C., for defendants, appellants.
A. />. Maclean, for plaintiff's, respondents.
The judgment of the Court allowing the appeal was de­

livered by
Stuart, J. :—The defendants carried on business as hard­

ware merchants at Stoney Plain. In .1 une, 1912, a carload of 
freight was shipped from Winnipeg over the plaintiffs’ railway 
line to Stoney Plain, and to the defendants as consignees. At 
that place, one L. V. Green was the local agent of the railway 
company. On June 14. one of the defendants went and saw 
Green, and was informed that the car had arrived. The defen­
dant then told Green that he wanted the goods badly and asked 
whether he would allow them to start unloading the car and to 
send the expense bill up and he would pay it. To this Green

Statement
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ALTA. consent (il. and the unloading of the ear began. Ureen had tu
8. V.

(i.T.r.

remain in supervision of this work, («reçus wife took the ex­
pense hill up to the defendants' office and the defendants then

It. Co. signed a receipt for the goods and gave Mrs. Green a cheque

THAI SEB

for #165.7!) upon the Canadian Bank of Commerce, payable 
to “Mr. Green, or order.” The amount of the freight was 
$361.42. The extra small amount of $4.37 was for freight mi
another shipment of goods. After the whole of the contents of 
the ear had been delivered he went to the station ami saw Mr. 
and Mrs. Green together and made some complaint about a cer­
tain shortage in the shipment and this was noted on the shipping 
bill. No mention was then made by Green that the freight hail 
not been paid. Green returned the smaller sum of $4.37 to tin 
plaintiff* company hut never returned the larger sum of $:ill 1.42 
The cheque was endorsed, not by Green, hut by “Mrs. h. V. 
Green.” and was paid by the hank upon that endorsement t" 
someone, it is not shewn to whom. The documents, expense 
hills, etc, which Green had possession of were destroyed. That 
same day Green was dismissed hv the plaintiff’s and disappeared. 
The plaintiff's sued the defendants for the $361.42 and obtained 
judgment for the amount and costs. The defendants appeal.

In my opinion, the appeal should be allowed. Really the 
only question is. whether Green received the money, either actu­
ally in his hands or in such a way as constitutes a receipt by the 
company in the defendants' favour.

It is true that the expense bill contained a notice that all 
cheques should he made payable to the railway company, but 
there was nothing which forced the defendants to give a cheque 
at all. They were at perfect liberty to pay cash to Green. Tin 
question is: Did they not in effect do so?

The defendant. George Opperthauser. swore that Mrs. Green 
frequently came and collected freight from them, that they had 
never been allowed to receive goods from the company without 
first paying the freight ; that on one occasion he paid freight 
charges in the company’s office to Mix Green when Green was 
sitting in the office on a chair. It is quite apparent that Mrs. 
Green was acting as a clerk in Green’s office. I can sec no differ­
ence between what happened here and the position which would
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have existed it' the defendants had gone as they had done before 
to the office and paid the cash to Mrs. Green in the presence of 
Green, and with his apparent approval and consent. Surely, in 
such a ease, the railway could not repudiate the receipt of the 
money if Mrs. Green had seen fit not to hand it to her husband 
but put it in her pocket. And practically that was what oc­
curred. True. Mrs. Green stepped up to the defendants with 
the documents and received the cheque there, but it was, in my 
opinion, just the same as if they had gone to Green's office and 
handed the cheque to Mrs. Green in Green’s presence. Green 
must have known that the cheque had been received because 
he sent Mrs. Green for it and also he never said a word about 
the freight not having been paid although he saw the defen­
dants shortly after all the goods hud been delivered, and in 
Mrs. Green's presence. Then there is the additional fact that 
he did remit the $4..‘17 which was included in the same cheque.

I think therefore that Green received the money either into 
his own hands or into the hands of a clerk whom he had in his 
office, and who he knew had received the money at the very 
moment it was received.

Payment to Green was payment to the company because his 
dismissal had not yet taken effect, or at any rate had not reached 
the defendants' knowledge.

The appeal should be allowed with costs, the judgment below 
set aside, and the action dismissed with costs.

Appeal allowed.

Re HEINZE.
FLEITMANN v. THE KING.

oir i'oiirt of Coinolo. Sir I’horlcs Filzitolrirl:. oml Ihiriis.
hliioiton. Unfj a oil Ain/lin. .1.1. Mini 4. I!t 1,1.

1. I axis i g III It I—112)—Raiiav \y sritsiiiY i amis Imkhkst of owxkr 
VMIKR AORF.KMKXT VAI.IOATKO IlY NTATVTF..

An agreement declaring one entitled to a moiety of railway subsidy 
land- for which no formal conveyance is executed, hut the recitals a* 
to the moiety being later adopted in a validating Act confirming a 
i■ lairclutHe of the lands by the Crown subject thereto, suUiciently 
vests an interest in the lands which is liable to assessment and taxa­
tion under sec. 47 of the Taxation Act, R.6.B.C. 1011. eh. 222.

I Ia//ma v. //cioze, 42 Can. S.C.R. 41(1. referred to: Itv Hrinzr. 20 
R.t ,R. tM) a (firmed. |

Appeal from the judgment of the Court of Appeal for Brit­
ish Columbia. 20 B.C.R. 99. affirming the judgment of a special
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hii/|«trick, C.J.

Idiiigton, J.

Court of Revision, by which the assessment of the appellant's 
interest in certain lands was confirmed.

Wallace Nesbitt, K.C., and Wallace, K.C.. for the appellant.
E. Lafleur, K.C., for the respondent.
Sir Charles Fitzpatrick, V.J.:—1 am of opinion that this 

appeal should be dismissed for the reasons given in the notes 
of Idington, J.

Davies, J.. concurred with Duff, J.
hnnoton, J. :—This is an appeal resting upon sec. 41 of the 

Supreme Court Act. relative to the assessment for taxation of a 
certain interest which the original appellant was alleged to 
have had, in 1913, in certain lands in British Columbia.

The original appellant, now dead, and represented b\ pre­
sent appellant, owned the entire stock of the Columbia and 
Western R. Co., which had earned a large land subsidy under 
59 Viet. eh. 8, of the Statutes of British Columbia, and also 
owned a number of other properties. He, in February. I Mils, 
entered into an agreement with Messrs. Angus and Shaugh- 
ncssy to sell them these- other properties and said stock of said 
company for the price or consideration of .$800,000, and their 
agreement that the moiety of said land subsidy should be con­
veyed to him. Ileinzc, when and how he should direct and the 
other moiety should be the property of the said company.

The agreement provided by many details for securing the 
payment of the liabilities of the company and the charges against 
the said other properties.

The agreement was so framed that the other properties and 
stock should be acquired free from liability and without being in 
any way com " " by the provisions dealing with the land
subsidy and division thereof. That land subsidy was free from 
taxes in the hands of the company for 10 years, which did not 
expire till October, 1911, and the original appellant, for that 
very obvious reason, did not desire to have them sooner trans­
ferred to him than he desired.

For some reason or other Angus and Shaughnessy. who it 
is alleged (and the sequel shews) represented the C.P.R. Co., did 
not desire to keep the matter open so long. And they attempted 
to bring about a partition, by a partition suit, and therein,

6600
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amongst other things, to terminate their trusts. The Court of CAN.
ApiH?al for BritiHh Columbia held that neither form of relief «< t
could thus be granted under the «aid agreement against the 
will of the said lleinze. IIun/.k.

This Court, on appeal thereto, in 1909 (Angus v. Ileime), 42 idinct»». j. 

ran. S.C.R. 410. maintained that position.
Because of what, 1 respectfully submit, was either an un­

fortunate expression of the reasons given by the only Judge in 
this Court assigning reasons for the dismissal of the said ap- 
|M*al. or misapprehension of these by the Courts below, it was, 
when the time came that these lands, or any interest therein, 
might property be taxed, alleged that this Court hail declared 
that said original appellant had no equitable interest in the 
moiety of the undivided land subsidy.

The Courts below apparently accepted that interpretation 
put upon said judgment and assumed that he had none but 
such as depended upon the legislative enactment I am about to 
refer to.

Said Angus and Shaughnessy g failed in said parti­
tion suit, the said railway company and the C.P.R. Co., which 
Angus and Shaughnessy seem to have represented, and the B.C. 
Southern R. Co., on January 31, 1912, entered into an agree­
ment with respondent, whereby, amongst other things, the un­
sold part of said lands earned as subsidy by the Columbia and 
Western R. Co., which had been granted to said company, should 
be. pursuant to a statutory option relative thereto, reconveyed 
to the respondent for the price or sum of 40 cents an acre to be 
computed on the basis of one-half of the total area so reeon- 
veyed. but subject, nevertheless, to the right of said lleinze in 
the other moiety of said lands.

The Crown, by virtue of said agreement, and an Act of the 
Legislature of British Columbia confirming same, acquired said 
lands, subject to the interest of said lleinze therein, under the 
said agreement first mentioned.

It is the said interest of said lleinze in said lands which has 
been assessed by virtue of an Act passed by said legislature and 
known as Taxation Act Amendment Aet, 1913, and from that 
assessment this appeal has been taken.

4
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The judgment of the Court of Appeal for British Columbia 
on appeal to it from the Court of Revision, maintained the assess­
ment. The section providing for that assessment is as fol-

i-l Wli-iv tlm title nf aux lain! 11ns become vested in Ilis Majvstv in 
right of tlit* province. subject 1.» any c-tatc or intercat therein of am per 
son. or where the title to any lands is vested in Ilis Majesty, and it ap­
pears that any person had. prior to the vesting of such title in His Majesty, 
acquired or had such a right, whether legal or equitable, to an interest jn 
such lands as would he enforceable against a private individual if such 
title were vested in a private individual, and stieli person lias such light 
though lie may not have actually acquired such interest, it shall lu- I aw­
ful for the assessor to assess the interest of such person or the right of 
such jierson to an interest in such lands by estimating the value ui the 
whole of said lands at their cash value per acre, and the proportion Uivrenf 
representing the value of the interest or of the right to an interest of such 
person shall be set down by the assessor upon his roll.

This seems to have been designed to meet the very case of
lleinze s interest in the lands in question. There nevei.....aid
have been a doubt of lleinze having acquired or rather retained 
nii equitable interest in the said lands under the first mentioned 
agreement, but for the possibly arguable question of the rapa­
city of the company to become bound in such way as sought to 
he accomplished thereby.

I should, however, feel inclined to hold that the absolute 
owner of a company might, where no other claims of any kind 
existed in or against the company, and no one in existence to be 
injured by or to complain of such a mode of dealing, stipulât! 
with his vendees for the reservation to himself of part of the 
lands of the company and that a Court of equity could and 
would so long as no third party had acquired any right against 
the company hold the vendees had thereby become his trustees 
and enforce the agreement accordingly.

It is the constant habit of Courts of equity in looking at the 
ordinary transactions and relations of vendors and vendees to 
treat the vendee as the equitable owner and the vendor or other 
possessor of the legal estate as trustee for him.

The owner of such an equity can so long as he discharges 
liis own obligations depend upon the Courts of equity protect­
ing him without his being driven to an action for damages as 
his only remedy.
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But to put that bvyoml pe rad venture, it is admitted, as part CAN. 
of this ease, that in April, 1 DOG, the » and the said s. c.
Angus and Shaughnessy signed a notice to lleinzc expressly 
acknowledging that said lands had been then granted by the IIkixze. 
Crown to said company and recognizing the light and interest idingio,,..i.

of said lleinzc under the said agreement of 1898, and 
that he was entitled to a moiety of said lands as provided therein 
iiml proposing a partition of said land so as to give him his said 
moiety.

11 is reply thereto, also made part of the admissions in the 
case, shews that his only objection to acceding thereto was the 
possibility of his being taxable therefor in case of a division ; 
whereas the company could not be so taxable.

I am, therefore, unable to understand how it ever could 
have been supposed that lleinzc had no equitable interest in 
said lands. Such an interest 1 conceive may become the subject 
of taxation and of direct taxation of land within the province.
I can understand how, by reason of there having been no joint 
interest, either legal or equitable, and no clear right in Angus 
and Shaughnessy or any one else to insist on the termination 
of the relationship created by the agreement till, within the 
terms thereof, he, lleinzc, had expressed how and when it should 
terminate and its determination might have been to his detri­
ment any such right could not be asserted by way of a partition 
suit.

The denial of that relief by way of partition was all that was 
involved in the decision relied upon save the minor question of 
the trustee passing his accounts.

I may reiterate once more that a decision of any Court re­
lative to what is before it for judicial determination is what 
binds as a ity and not the possibly irrelevant reasons as­
signed for coming to such decision.

In justice to myself I may be to add that the re­
port of the ease does not correctly represent me. The records 
shew 1 filed no opinion or concurrence and only one other Judge 
than he writing appears of record to have concurred therein, 
in the usual mode when intending to agree in the reasons as 
well as result.

4
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CAN. The result is, 1 am Hurt», a iniHapprehciiHiou for which I may
H. c. not In- hlamvlcNH in failing to file a memorandum expressing Imw 

I desired to treat the opinion in question.
Hkinzk. I have no doubt of the legislative power to declare, as I
idi'ngion, f. think the confirming Act docs, Heinze entitled or to declare him 

assessable in the manner the later Act sets forth.
Ilis non-residence might prevent steps being taken to col­

lect the rates abroad, but that cannot affect the undoubted right 
of the legislature to limit his rights in claiming from the Crown 
the recognition by grant or otherwise of his interest, and charg­
ing it with the amount of the taxes as provided by the statute. 
1 think the appeal should be dismissed with costs.

Duff'*• Duff, J. :—1 have come to the conclusion that the appel­
lant s rights originating in the agreement of the 11th of Feb­
ruary, 1891, are now assessable as constituting an interest in 
land under the B.C. Statute, 1913, ch. 71, sec. 2.

By ch. 8 of the statutes of B.C. for 1896, the Lieutenant 
Govcrnor-in-Council was empowered to aid the construction of 

the Columbia and Western Railway by a land grant. See. 8 of 

that chapter exempted this land grant from taxation until the 
expiration of 10 years from the date of the acquisition of it by 
the company or until alienated by lease, agreement for sale or 
otherwise by the company.

The Columbia and Western Railway was divided into l! 
sections. Sections 1, 3 and 4 were constructed, but there was no 
construction on sections 2, 5 and 6. In respect of sections 1 
and 3 the company earned 1,603,312 acres, of which 794.440 
acres were granted on or about April 17, 1908. To these lands 
the exemption applies.

The residue of the subsidy earned, namely, 808,872 acres, 
could not be granted under the Act of 1896 as the lands were 
not designated and surveyed within 7 years from the passing 
of the Act, as required by sec. 5.

This state of affairs led to the passing of ch. 9 of the statutes 
of 1906, whereby the Licutenant-Governor-in-Council was em­
powered to grant and did grant to the company this residue of 
808.872 acres. By sec. 3 of that statute the exemption of these 
lands from taxation expired on October 3, 1911.

In February, 1898, F. August Heinze, owned or controlled
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tht capital Htock of the Columbia and Western Railway Com- CAN.
I tuny. Messrs. Angus and Shaughnessy, acting in the interests j$. c. 
of the C.IVR. Co., acquired this property from lleinze under an 
agreement executed in that month. Hkinzk,

It was part of the arrangement between the parties that the 
hvncfil of an undivided half of the land subsidy earned at the 
date of the transfer should be secured to lleinze. The stipula­
tions for securing this are a little complicated, and in some re­
spects. perhaps, not easy to comprehend ; but, while lleinze no 
doubt had in view the condition imposed by the subsidy Act, that 
the exemption from taxation should cease upon alienation in 
any manner of the subsidy lands by the company, still the 
agreement provided clearly enough that either the company or 
lleinze should be entitled to a partition of any portion of the 
subsidy lands affected by the agreement as soon as such por­
tion should be granted to the company by the Crown. The 
Columbia and Western R. Co. was not a party to the agreement. 
In Angus v. Ihinze, 42 Can. 8.C.R. 4Hi. an action by Messrs. 
Angus and Shaughnessy for a partition was dismissed, this Court 
taking the view that, under the agreement of February, 1898, 
alone, lleinze had acquired neither a legal nor an equitable in­
terest in the lands in question.

It would, 1 think, not be open to doubt that lleinze s rights 
under the agreement constituted an interest in the lands if it 
had appeared that they had been vested in Messrs, Angus and 
Shaughnessy for the purpose of enabling them to carry out the 
agreement. We are not informed whether this was done, and it 
may be assumed that, when the agreement of 1912 was exe­
cuted, lleinze was not in possession of any “interest” within 
the meaning of the statute of 1913.

The agreement of 1912, was made a schedule to eh. 37 of 
the statutes of that year ; and to ascertain the effect of them they 
must be read together. I reproduce the statute in full and the 
material parts of the agreement :—

Statutes or British Columbia, 1912.
Chapter 37.

An Art Respecting the Repurchase by the Crown of Certain Railway 
Subsidy Lands.

(27th February. 1912.)
Whereas by the Railway Subsidy Lands Re purchase Act. being ch.
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CAN. 198 uf tin- Revised Statute» of British Columbia. 1911. the Lieutenant-

8.C.
Governor-in-Council was empowered to enter into conditional agreements 
to acquire for the province, by re purchase, exchange, or otherwise, any

II ^ lands theretofore or thereafter granted by the Crown in the right of Brit­
ish Columbia in aid of the construction of railways:

And whereas, pursuant to the provisions of the said statute, a condi­
tional agreement has been entered into between His Majesty's Government 
ami the Canadian Pacific, British Columbia Southern, and the Columbia 
and Western Hailway Companies for the re-purchase by the Crown of cer­
tain unsold portions of the lands granted in aid of the construction of the 
British Columbia Southern and the Columbia and Western Railways :

And whereas it is expedient to ratify the said agreement pursuant to 
the provisions of the said Railway Subsidy founds Re purchase Act :

Therefore. His Majesty, by and with the advice and consent of the 
legislative Assembly of the Province of British Columbia, enacts a- fob

1. The agreement, a copy of which forms the schedule to this Act. made 
between His Majesty the King, represented by the Honourable the Premier 
of British Columbia ami the Canadian Pacific Railway Company, the 
British Columbia Southern Railway Company and the Columbia ami West­
ern Railway Company is hereby ratified and confirmed and declared t<> lie 
legally binding, according to the tenor thereof, upon the parties thereto; 
and the said parties to the said agreement are hereby authorized ami em­
powered to do whatever is necessary to give full effect to the said agree­
ment. the provisions of which are to be taken as if they had been ex­
pressly enacted hereby and formed an integral part of this Act.

SCHEDULE.

And whereas, by agreement bearing date the 11th day of February.
1898. and made between F. August llein/.e of the one part, and Richard 
B. Angus and Thomas G. Shauglmessy of the other part, the said Heinze 
became entitled to an undivided one-half interest in certain portions of the 
said Crown grants to the Columbia and Western Railway Company, con­
taining approximately (ilô.tiOO acres, and detailed in the document hereunto 
annexed, marked “Schedule B" hereto, and signed by the parties hereto.

2. The Columbia and Western Railway Company agrees to sell ami 
convey to the Crown in right of the Province of British Columbia, and 
the Crown in right of the Province of British Columbia agrees to pur­
chase. all those portions of the lands of which the Columbia and Western 
Railway Company has obtained Crown grants or of which it is entitled 
to Crown grants, as set out in the recitals hereto, and which the said 
company has not sold or contracted to sell at the date of this agreement, 
reserving, however, to the said company all timber upon the lands covered 
by timber permits in force at. the date of this agreement and during the 
existence of each respective timlier permit, particulars of which are shewn 
in the statement hereto attached, marked “Schedule C" hereto, and 
signed by the parties hereto, but so that, with the expiration of each re­
spective timber permit, the timlier remaining upon the land in such permit
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comprised sIihII revert to the (Town in right uf the Province uf British CAN.
Columbia; and subject tu the estate ami interest livid by F. August lieinze "
under the agreement bearing date the 11th day uf February, ISOS. herein- S'( " 
before mentioned, in portions of the said lands containing approximately 
til'i.iiiMl acres, the details whereof are shewn in Schedule It hereto. The IIkixze. 
lands to Is- conveyed under this paragraph being estimated to contain ap- 
proxi mutely 1,514.832.00 acres.

4. The Crown in right of the Province of British Columbia agrees to 
pay to the said (‘olunibii and Western Railway Company compensation 
at the rate of forty cents per acre for all the lands to be sold ami con­
veyed by the said company to tin- Crown, pursuant to paragraph 2 hereof, 
excepting from the computation of the amount payable under this para 
graph one-half of the t dal area in which the said F. August lieinze is 
entitled to an undivided one-half interest, as detailed in Schedule 11 hereto, 
under the terms of the agreement hereinls-fore mentioned: the said com­
pensation to lx* payable on the execution and delivery of conveyances of 
the said lands, subject to the interest of the said F. August lieinze therein, 
ami otherwise free from encumbrances.

6. The Crown in right of the Province of British Columbia agrees to 
accept the conveyance of the lands mentioned in paragraph 2 hereof, sub­
ject to the estate ami interest of the said F. August lieinze, his heirs and 
assigns, therein: and so that the estate ami interest of the said F. August 
Heinz.e, his heirs and assigns, in tin- said lands ami his right to a convey­
ance or partition thereof shall not Is- impaired by the execution and dc- 
livery of this agreement, and the Crown will not refuse or neglect to 
grant, convey or partition the interest of the said Heinze in the said lands 
upon proof of right, title and interest.

If Heinze hud been a party to this agreement of 1912 it 
would hardly be susceptible of dispute that his rights in rela­
tion to the lands in question under the agreement of February,
1898. had become binding on the Crown or that they constituted 
an “interest” in those lands in the sense of the Act of 1913.
It is argued and this argument raises the substantial point for 
decision that the declarations touching lieinzes rights and the 
stipulations contained in the clauses quoted above must be read 
as contractual stipulations in an agreement, inter partes, and 
intended to have no other effect; and that it is only as contrac­
tual stipulations that the statute recognizes and sanctions them.
It follows, of course, if this be accepted, unless it could be 
argued that the C.P.R. Co. or the Columbia and Western R.
Co. were trustees for Heinze in entering into the contract (of 
which there is no evidence), that these provisions having legal
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CAN. effect only as contractual stipulations, inter partes, conftT no

s.e. rights upon Heinze who was not a party to them.

Be
Heinzb.

Read literally the words,
the provisions of which (of the agreement) are to be taken as if thev
hml been expressly enacted hereby and formed an integral part <>f this 
Act
would seem to give the force of statutory' declarations to the 
recitals,
the said Heinze became entitled to an undivided one-half interest in certain 
|Kirtions of the said Crown grants;
and to import a déclaration that portions of the lands conveyed 
to the Crown were “subject to” an estate or interest 
held by F. August Heinze under the agreement bearing date the lltli Keb 
ruarv, 1808,
as well as a further declaration that the title passed to the 
Crown
subject to the estate and interest of the said F. August Heinze. hi- hoirs 
and assigns therein.

And the words quoted from the statute, literally read and 
applied to par. 6 of the schedule, involve a declaration that 
Heinze had at the time of the passing of the statute an interest 
in the lands in question. It is urged, however, that, treating 
the agreement as an integral part of the statute and as “ex- 
pressly enacted” thereby, it still must be read as an agreement 
and the various provisions of it interpreted and given effect to 
as the provisions of an agreement.

The argument has considerable force. But this construc­
tion does, I think, deprive the words of the Act of some part of 
their literal effect, and when the statute is read, as it must be 
read, in light of the documents and the other facts mentioned in 
the statute and the agreement themselves, I think it is a con­
struction which cannot be accepted.

We must assume that the parties to the agreement had in 
view the protection of the interests, on the one hand of Heinze 
and on the other of Messrs. Angus and Shaughnessy. These 
last mentioned gentlemen had entered into covenants with 
Heinze by which they were personally bound, but concerning 
the fulfilment of which there could, of course, be no doubt so 
long as the lands remained under control of the C.P.R. Co. 
These lands were now to be transferred to the Provincial Gov-
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eminent. An effectual way of protecting at one and the same CAN. 
time the interests of these gentlemen as well as the interests of s.C. 
Hein/.c was to provide that the title acquired by the Crown 
nhould be charged with the obligations that had been entered Hkinze. 
into by Messrs. Angus and Shaughnessy. u^.

I think the passages quoted above from the agreement of 
1912 do sufficiently declare that the title of the Crown is bur­
dened with these obligations and that par. (i is intended to be a 
specific declaration that the Crown assumes that burden. The 
purpose of the parties being to protect the interests mentioned, 
it would be a singular thing if they had set about doing it by 
means of contractual declarations and stipulations, of which 
neither lleinze. on the one hand, nor Messrs. Angus and Shaugh- 
nessy on the other, not being parties to the contract, could avail 
themselves. I think the proper inference is that the statute is 
intended to take effect according to the literal meaning of the 
words used.

Anolin, J.:—I concur in the judgment of Duff. J. Angiin. j.
Appeal dismissed with costs.

ERICKSON v TRADERS BUILDING ASSOCIATION. MAN
Manitoba King'll llr nr It. Curran. J. January 7. 10Hi ------

K. B.
I I WIil llBIl AMI TKXANT (8111 C2—0.Ï |—KcOPK OK LA MilOSIl'x I.IAItll.lTY 

TO TENANT—DKKKMTVK ok DAKIlKIHirs PSKM1HKS.

\ of rertnin riMinm only. Imt nut of tin* IihIIm. *tni mi *.•>«, ami
ii|i|iroHclH>s nf tin- building loading thereto, the piM*ciuii»n ami «•ontml
i f wliivli remniii* in the le«*or. i* entilleil to renwonalily anfe a.....w* to
the room*. Imt the obligation of the lewtor i* only that the timuii* of 

-hall not contain a trap or conmileil ilangvv, ami where the 
tenant *axv the einiilitiin of the door* ami a|i|iri-ache* when lie 
iivcepteil the lease he i* Imuml hv their vomlition.

Mtill'r \. Hnneock. |IHfl.1| 2 <).H. 177. follow.,I: Con,li,r \. Poor.
11«M»«1 A.C. 42S. Ifobbins .loom. 15 C.H.X.S. 221. I.on, Hotnlro.
110141 Ü K.H. 318. Hofinrtt v. Mirra. |l'.ms| 2 K.ll. 278. refer ml to.|

Action for damages for injuries caused by defective condi- statement 
tion of entrance to building.

IV. If. Trueman and T. IV. Robinson, for plaintiff*.
C. P. Wilson, K.C., and ./. A. Machray, K.C., for defendant.
Curran, J. :—This ease was tried before me with a jury in cumn.j. 

Decomlicr last. The plaintiff is an employee of certain tenants of 
the defendant company, who own the Grain Exchange Building 
cm Lombard 8t. in the City of Winnipeg, and had leased offices
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therein to the plaintiff’s employers. As such employee tlu­
pin intiff had a right to use the entrance and hallways of such 
building to reach and leave her employers’ offices where she was 
employed. The possession and control of the entrances and hall­
ways remained in the defendants, subject to the tenants’ right of 
user thereof, which might perhaps be termed an easement. This 
right certainly extended by implication to the employees of the 
various tenants.

On the morning of February 24 last the plaintiff on her way 
to work attempted to enter the defendants’ building by the 
Lombard St. entrance, which she was in the habit of using. This 
entrance was placed in a recess or alcove of the building which 
itself was. 1 understand, constructed flush with the street line. 
The doorway was fitted with two sets of double doors opening 
outwards. Only one set. however, was in use on the morning in 
question, the doom of which were fitted with an automatic 
spring or device to close the door after being opened and to pre­
vent its slamming. The flooring of the footway approaching this 
door was level with the sidewalk and consisted of. first and next 
to the pavement, or sidewalk, a granite slab 3 ft. wide : then 
marble mosaic pavement from this slab into the recess and thence 
through the doorway into and joining the pavement of the hall. 
This pavement is a hard, smooth substance. The door in use on 
the morning in question is designated as No. lf>7. the other set as 
No. 165 being closed and fastened. In attempting to pull open 
the left-hand door of No. 167 of the defendants' building, the 
plaintiff slipped and fell on the pavement, breaking her leg.

At the close of the plaintiff’s case the defendants' counsel 
moved for a nonsuit. 1 took time to consider the argument 
and cases cited, and thereupon delivered the following judgment.

The House of Lords in Cavalier v. Pope, [1906] A.C. 428. at 
430. affirmed the law as laid down by the Court of Common Pleas 
in Hohbim v. Jones, 15 C.R.N.S. 221, that
a Intulliml wlm lets n house in a dangerous state is not linhli- t<< the 
tenant s customers or guests for accidents happening in consequence dur­
ing the term :
for, fraud apart, there is no law against letting a tumble-down 
house ; and the tenant’s remedy is upon his contract, if any.

The English Court of Appeal in Miller v. Hancock, [189.1] 2
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(i It. 177, decided that where the owner of the building let tIn­
different floor* separately a* chandler* or oftiee*. the *tairea*e 
bv which aeee** to them wa* obtained remaining in the posses­
ion or control of the owner, there wa*. by nece**ary implica­
tion. an agreement by the owner with hi* tenants to keep the 
staircase in repair, and inasmuch as the owner must have known 
and contemplated that it would be used by persons having busi­
ness with them, there wa* a duty on his part toward* *ueh per­
sons to keep it in a reasonably safe < ion. and that an action 
was maintainable against the owner by the . who had. in
the course of business, called on the tenants of one of the floor* 
and fallen while coming down the staircase through the worn 
and defective condition of one of the stairs and sustained per­
sonal injuries.

It was argued in that case, for the defendant that as be­
tween the tenant* and the defendant it was for the tenants to do 
the repair* which might be necessary to afford safe access to 
their premise*; that a stranger resorting to the premise* can be 
in no better position than the tenant as regards the landlord: 
that the landlord know* nothing about the state of the stairs: he 
docs not invite persons who have busines* with the tenants to 
use the stairs; that it i* the tenant who invites them', and who 
knows the condition of the stairs: that there might have been 
a good cause of action against the tenant, but there was none 
against the defendant owner. This is. in fact, as I understand 
it. the exact argument put forward by the defendants' counsel 
in this case.

A perusal of the judgment as well as the head-note of the 
ease indicates, to my mind, clearly, that the Court disagreed 
with this argument and refused to give effect to it.

In Luca v. Rmrdcn, f 1914] 2 K.R. 318. Atkin. J., considered 
and distinguished Miller v. Hancock, supra, and followed Iluip 
gelt v. Micrs, [1908] 2 K.R. 278. holding that the only obligation 
upon the defendant in reference to the approach to the house 
was to avoid exposing the plaintiff to any unexpected danger 
without giving her warning: that ns the danger was patent to 
every one. and the plaintiff in fact knew of it. she had volun­
tarily taken upon herself to bear the risk : and. therefore, that 

established no eause of action.
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ln this case, which was one of letting separate floors of a 
house to separate tenants, there being a common entrance to tin- 
house at the front on ground floor level which was approached 
by a flight of 6 or 7 steps, protected only on either side by a 
coping about 8 inches high, with an area on each side of tin- 
steps. the defendant, who was the owner of the building, re­
taining possession and control of the steps, the plaintiff, win» 
was the wife of one of the tenants, slipped on the steps and fell 
into the area, sustaining personal injuries. The jury found that 
the defect in the steps in consequence of which the accident oc­
curred consisted not in any disrepair of the steps themselves, 
but in the absence of a railing. The Judge said, at p. 32fi :

The ease might have had a diItèrent result had not the jury negatived 
the existence of a defect in the repair of the steps.
At p. 321. the Judge? also said :—

I think the ease «tf Miller v. Haneork, [1803] 2 Q.B. 177. is an authority 
binding me to hold that if the landlord remains in possession and emitrul 
of n common staircase under the circumstances of this case lie is under 
some obligation to persons lawfully using the same.
And again at p. 322:—

But. nevertheless. | consider that the circumstances do raise an implied 
duty on the part of the landlord towards persons using the steps. Tin- 
important <j nest ion is. what is the extent of such duty? 1 do not see Imw 
the »luty can be larger than the duty of an occupier of premises to those 
whom he invites to enter his premises for purposes of lawful business. 
This obligation was expressed in Indermaur v. Dame*, per Willes. .1.. |,.|{. 
1 C.P. at p. 288: “And. with respect to such a visitor at least, we consider 
it settled law. that lie. using reasonable care on his part for his own 
safety, is entitled to expect that the occupier shall on his part use reason 
able care to prevent damage from unusual danger, which lie knows or 
ought to know."

And at p. 324. the same Judge, commenting on the deci­
sion in Miller v. Hancock, supra, says:—

The evidence in that case, however, was clearly consistent with tin- 
defect I icing in the nature of a trap, and the reference in Bowen. L.l.'s. 
judgment to Smith v. London and St. Katherine Dorks Vo.. |,.|{. :! t'.l*. 
326, makes it to my mind very improbable that he intended to state any 
pioposition of law different to what is stated in that case as mentioned

And at p. 325 :—
On principle it is difficult to see how an obligation could In- imposed 

ii|M»n a landlord larger than the obligation to avoid traps. It is plain 
that he is. in the alisence of express or implied agreement, not liable at 
all for the consequence of letting a house in a state of even dangerous -lis-
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repair. If lie let# a loft approached hv a ladder, a cellar approached by 
steep step#, or invite# accès# to hi# premises over a plank, there seem# 
no reason why the person accepting an invitation to use the ladder, the 
steps, or the plank, should, if injured by no hidden danger, lie at liberty 
to complain that the access was not of a different and safer character. T 
can see no difference between the use of an unlighted staircase—Hiiygrtt 
v. Mien. [1908] 2 K.B. 278—and the use of an unfenced staircase.

The finding of the jury that the defect was due to the negligence of 
the defendant must lie taken to assume that the duty of the landlord was 
to provide a reasonably safe access, and not merely to avoid having an 
access in the nature of a trap. If the duty were the larger one I think 
there i# evidence to #up|Mirt the jury’s finding. In my opinion, however, 
the duty I icing what 1 have stated, there was no evidence of negligence 
on the landlord’s part.

Thv oaKV of Dobson v. Harslet/, 111)15] 1 K.B. 634. in the 
latest case cited to me by the defendants’ counsel. It was also 
a decision of the English Court of Appeal, in this ease Miller 
v. Hancock, supra, is again considered and distinguished. Buck- 
ley. L.J.. at p. 638. says:—

The proposition, however, that, for injury resulting from the defective 
condition of demised dilapidated premises the lessor or the landlord is 
not liable, is not the pro|to#ition relevant to the present case. For the 
steps in question were not part of the demised premises. The question is. 
what is the liability of the man who demised the room# in the house 
when he invited the tenants of the rooms to use these steps as a means of 
access to the rooms, the landlord retaining control over the steps? It is 
said that that control involved an obligation upon the landlord to see 
that the steps were kept in such a condition that person# using them were 
net injured. Vpon that point reliance was very properly and strongly 
placed upon a decision of this Court in Miller v. Ilnueoek. which is. of 
course, binding upon us.

At p. 631). Buckley. L.J.. quoting the hingimge of Lord Esher. 
M.R.. in Miller v. Hancock, siivh:—

It seem# to me there is an implied obligation on the part of the land 
lord to the tenants to that effect, i.e.. to the effect that the staircase shall 
afford a reasonably safe means of entrance and exit to the tenants—that 
there was a contractual obligation arising from the implied terms flowing 
from the contract of demise. What was the implied obligation? It was to 
maintain a proper staircase, of which the stair# should be each and all 
proper stairs. One was not a proper stair, and the man fell because it was 
an improper stair. Therefore, because it was an improper stair, the plain 
tiff recovered because there was a breach of the implied obligation upon 
the lessor to provide a proper staircase. The fact that there was a defec­
tive stair was a fact which the person# using the staircase were not InuiiiiI 
to anticipate. The contrary was the case. Bv allowing a stair to be defec­
tive the lessor was exposing them to a trap. He was leading them to think 
there was something there which was not there. The plaintiff wa# trapped
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I S—26 D.I..R.
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Ii.v somi'tliing which lie whs not ImmiikI t<i anticipate, ami lie suHVroci 
injury. That was the basis of the decision in Miller v. Hancock. 11 H«i.l| •> 
Q.R. 177.
And at p. 640:—

What seems to flow from these cases as a matter of principle is this 
that the lessor, the defendant, is liable in any ease in which, by way of 
implied grant, he enters into an implied obligation to provide something 
and fails to provide it. But where that is not the ease and where the lessor 
•imply offers to the tenant the right to use a particular sort of approach 
and the tenant accepts it. the tenant must accept the approach such as 
it is—say a plank with no handrail across a stream or steps protected 
only by a coping eight inches high. The tenant using it is not trapjied 
in any way : he knows perfectly well that there is no handrail or railing 
and he accepts the risk of using the access in the form in which it U 
provided.

This statement of the law is el ear. and. applied to the ease at 
Imr. how does it affect the plaintiffs position and her right h 
succeed ? Her employers were lessees of certain rooms only 
from the defendants. They were not lessees of the halls a ml 
staircase and approaches of the building. The possession and 
control of all these remained in the defendants. So far the ease 
seems parallel with Miller v. Hancock, supra, and I think the 
implied obligation which in that case was held to rest upon the 
defendant to provide a reasonably safe access txi the building 
exists here and rests upon the defendants ; but T also think that 
the law as defined in the various cases referred to cuts down 
that obligation to this extent, that such means of access should 
not be in the nature of a trap or contain any concealed danger. 
The tenant saw what sort of doors, doorway, approaches and 
footing were provided when he accepted his lease, and is hound 
by their conditions.

Was there then, at the time of the plaintiff's accident, any 
trap or hidden danger in the. approaches to the building to 
which the plaintiff or any one lawfully using these» approach*» 
would be exposed, and the existence of which the plaintiff was 
not bound to anticipate, and so guard against ? Was the defend­
ant leading the plaintiff to believe there was something then 
which was not there, which influenced her conduct and resulted 
in her injury'! Was the plaintiff trapped by something which 
she was not bound to anticipate, and so suffered injury ? 1 think 
these are questions of fact which should be submitted to the 
jury. T. therefore, deny the motion for nonsuit.
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The defendant thereupon adduced its evidence and. after MAN 
addresses of counsel and my Humming up. I left the following 
queutions to the jury:— f -----

1. Was the plaint iff injured through any defect in the meaiiH «•. 
of entrance to itn Imilding on Lombard Si. provided by the de- 
fendants for the use of peinons lawfully using such building? Associa
A. Yes. 2. If ho. (a) In what did such defect consist ? A. Door "<>V 
was heavy and unwieldy, with stiff spring. The right-hand r,,rri" 
door was fastened am1 closed, forcing one entering building to 
use the left or awkward door. There was ice on the floor out­
side the doors. (b) Was it due to any negligence on the part 
of the defendants? A. Yes. If so, in what did such negligence 
consist ? A. In not having door working more easily, in having 
right-hand door, No. 2. fastened, closed: in allowing the ice to 
remain there uncovered. II. If such defect existed, was it known 
to the plaintiff prior to the accident, and was it also known to 
the defendants? A. The plaintiff knew doors were heavy and un­
wieldy. and that the right-hand door was fastened, closed, but 
did not know of the ice. The defendant knew right-hand door 
was closed, but it has not been shewn they knew the door was not 
working easily or that there was ice on the floor. 4. If such 
defect existed and it was unknown to the plaintiff prior to the 
accident, was it one which the plaintiff ought reasonably to have 
anticipated and could, by the exercise of reasonable and ordinary 
care, have guarded against? A. These defects, excepting tin- ice. 
were known to the plaintiff and she exercised reasonable and 
ordinary care. 5. Was the plaintiff guilty of contributory neg­
ligence? A. No. 6. If so. in what did this contributory negli­
gence consist ? No answer. 7. Whose negligence really caused 
the accident? A. The negligence of defendant company, the 
Traders Building Association Ltd. 8. At what sum do you assess 
the plaintiff’s damages? A. $5,482.

On these questions and the answers thereto the plaintiff's 
counsel moved for entry' of judgment for the plaintiff for the 
amount of damages assessed. The defendant contended that 
there should be an entry of judgment for the defendants. I 
reserved the question as to what judgment ought to lie entered, 
desiring to hear further argument, and this being agreed to by
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MAN counsel for both parties, the argument in question was adjourned
K. It. to a later date and by appointment taken up and fully argued

Erickson
by both parties. Vpon the conclusion of these arguments judg 

ment was reserved.
Tradfrs
Itl'ILOlNG
Associa-

1 see no reason for altering the opinions as to the law vx 
, pressed in my judgment on the motion for nonsuit. As the find- 
ings of fact by the jury on the question of negligence ami of

what it consisted do not bring the negligence found within re­
definitions of that negligence towards tenants and their cm- 
ployees for which a proprietor or landlord of a building can In­
field liable. 1 have no option but to refuse the motion tn enter 
a verdict for the plaintiff, and must enter a verdict for the <le- 
fendant with costs.

1 do not think this is a case where the statutory limit a* t„ 
costs should be withdrawn, and 1. therefore, refuse the defend­

ant’s application in that behalf.
Judgment for defendant.

CAN. ROBERTSON v. CITY OF MONTREAL.

S. C. Supreme Court of Cumula. Sir Charte» Fitzpatrick, CJ„ ami /</i.-</»>.,i.
Huff. 1 nglin ami Hrmleur, October 12. 11115.

1. MlXK'lPAI. CORPORATION'S 1$ IK'S—70 I—flR ANTING FRANCHIS! mom 
ATK Al TOBI N I.IXK—1XTFRFST OF HATKPAYKH ATTACKING GRAM.

Where a municipal cor|Hirntion. presuming to net under .« In Uu 
mid a special statute ami the general powers conferred by tin* city 
charter, passed a resolution authorizing the municipality to gum 
to a stock company the exclusive privilege of operating an aiitolm* 
line on certain streets of the city, a ratepayer, who is also a slum- 
holder in a tramway company which held similar privileges, ha* n- 
interest entitling him to bring an action against the city unie** he 
has suffered special injury lievond that which is public in it* nature 
nnd affects all the inhabitants alike.

| Dundee Harbour T runt ecu v. Vico/, 111115) A.C. 560. specially n* 
ferred to; Hubert Mini v. City of Montreal. 23 Que. K.R. 33H. allirmnl.

Statement Appeal from the judgment of the (’ourt of King’s Bench, 
affirming the judgment of Demers, J., dismissing the plaintiff's 
action with costs, 23 Que. K.B. 338.

Laftcur, K.(\, and K. Taschereau, K.C., for the appellant. 
Atwater, K.<\, Hisailton, K.C., and ./. A. Archambault, K.C., 

for the respondents.
sir Charles Sir (’harlek Fitzpatrick, (\J. :—In my opinion, tin* appel-

Fitzpatrick, C.J,
hint is not qualified to bring Huit. A ratepayer who has not 
suffered any special injury, but only §ueh as is publie iii its
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nature and affects all the inhabitants alike, has no interest en­
titling him to bring action against the city. It is against pub­
lic policy that he should be permitted to do so.

It is undoubtedly the law in England that such a suit can 
only be brought with the permission and in the name of the 
Attorney-General representing the Sovereign, the parens patria. 
Apart from any presumption to which this fact may give rise 
iu favour of the principle, the grounds on which it is based 
seem clear. Rule in France, Uarsonnet, vol. I., No. 37ti.

It would be difficult for public business to be carried on at 
all if every individual in a city with a population of half a 
million persons could sit in judgment on all the actions of the 
civic authorities and any crank were at liberty to drag them at 
any time before the Courts. The city would never be free from 
litigation with its attendant expense, when, as would probably 
be often the case, the complainants were men of straw.

But there is more than this. That which is for the general 
benefit of all the ratepayers may ca i an injury to the private 
interests of any particular rate paye which would far outweigh 
any advantage which he might gain simply as one of the body 
of ratepayers. This injury may or may not !»e actionable. If, 
fur instance, his property is taken for the common purposes 
he will have a right of action, but if it is merely in his capacity 
as a rival trader that he suffers loss, this may well give rise to 
no cause of action.

The appellant is the private secretary of the Montreal Tram­
ways Co., and, as fourni by the trial Judge, is only the "pnt<- 
nom” of a rival company, lie originally clui'** < qualification 
as holder of a few shares in the company transferred to him 
for the purpose of the action. This clearly gave him no title 
to sue, and in the course of the proceedings, he abandoned the 
claim. His claim as a ratepayer is not bonA fuie as such. The 
contract is not against the interest of the ratepayers generally, 
hut in their favour and the appellant is using his interest as a 
ratepayer, not for the benefit of the whole body of ratepayers, 
but in the interests of his private business. This claim as a rate­
payer is an attempt to do indirectly what lie cannot do directly.

Nevertheless, it is necessary to consider carefully what is

CAN
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the* law, since if it permits the bringing of such actions, the 
( 'ourts have to give effect to it whatever inconvenience may re. 
suit from such a eon rue.

Art. 77 of the (’ode of Civil Procedure provides thaï "no 
person can bring an action at law unless he has an interest 
therein.” This is merely a formal statement of a rule that is 
elementary in every system of law. The difficulty that may 
arise is in determining what is an interest in the particular 
ease.

In a Scotch ease, recently before the House of Lordsi Dun­
dee Harbour Trustees v. Xicol. [1915] A.O. 550). Lord Dunedin, 
in his judgment, said:—

By lin- law of Svutlaml a litigant inunt a I way* «nullify title an.I 1: 
tvrewt. ... I am not aware that any one of authority ha* i-Ukcl . 
ilcfinition of what constitutes title to sue. I am not ilis|tose«l to «lu su.

There is. 1 think, similarity as to this between the Quebec 
and the Scotch law and Î do not myself propose to attempt any 
definition of what constitutes an interest within the meaning 
of art. 77, C.P.Q.

It seems clear that there must lie some limitation placed 
upon the word. Farmers in the west of Canada whose produce 
is all sent to be shipped from the Port of Montreal must cer­
tainly have an interest of a kind in the affairs of the city. In­
deed. every Canadian might be said to have an interest in the 
good government of the commercial metropolis of the country.

When the interest which the individual has is no greater or 
other than that of the rest of the public he has not. in my op- 
inion. an interest in the action within the meaning of art. 77 
C.P.Q.

Rut no one is on this account without remedy. An indivi­
dual can always inform the Attorney-General who can. and. 
in a proper case. must, take action thereon (art. 978. C.P.Q ). 
If the Attorney-General does not consider the case a proper 
one for him to intervene in he can permit the complainant 
to use his name and the action is then brought in the name of 
the Attorney General on the relation of the individual inform­
ant. There is in this practice the advantage that the Attorney- 
General can impose such terms for security for costs being 
given as in the circumstances of the case he may deem proper
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Then it in nut not Ik* forgotten that nee. 3U4 of the charter 
of the City of Montreal (62 Viet. eh. 58) provide* a special 
remedy in favour of any individual ratepayer. In the mo °r 
provided in this section
tout voiitribuulilc |H‘iit. pur ntjuvtv libellée. en won imm. pnVntA* ft hi 
cour supérieure. deniamler I'mmulation «l'un r<-gl«-iii«-iit pour !«• motif 
«l'illégalité.

This provi*ion does not iieve**urily imply either that there 
would be otherwise no remedy or that any previous right of 
action is superseded. There might, however, be some presump­
tion that the latter alternative was the intention of the legis­
lature. It is common where the intention is otherwise for the 
legislature to state explicitly that the remedy it provides is to 
be in addition to. and not in lieu of. any existing remedies. 1 
do not doubt, however, that but for this provision, individual 
ratepayers would have had no right to take action such as this 
section expressly confers upon them.

When we come to examine the jurisprudence on the sub­
ject, 1 think it is doubtful whether the Courts have given any 
decisions that conflict with the principle under consideration.

1 do not wish to enter at tedious length into a discussion of 
any that may be supposed to do so; most of them, at any rate, 
can, 1 think, be distinguished. There is, however, one class 
to which the majority probably belong to which I must call at­
tention. There are cases in which property is involved, on 
which the Courts, fastening a trust, have held that fiduciary 
relations existed between the parties. It is on this ground that 
a corporation in the capacity of a trustee is allowed to be sued 
by an individual inhabitant as one of the cestuis que trust.

In the United States this right a ml the doctrine on which it 
is based are distinctly recognized. Thus, in Dillon, on Muni­
cipal Corporations (5th cd.), vol. IV.. p. 2763. sec. 1579. it is 
said that in the United States the right of property holders or 
taxable inhabitants to resort to equity to restrain municipal cor­
porations under such circumstances is established ; the origin of 
the equitable doctrine is explained in the following sections. 
In the much quoted judgment of the United States Supreme 
Court in the case of Cramptou v. Zabriskic. 101 U.S.R. 601. at 
609. it was said:—
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Of tho right of resident taxpayers to invoke the interposition of a Court 
of equity to prevent an illegal dis|H»»itioii of the moneys of the vomit \ 
the illegal creation of a délit which they, in common with other propcrti 
holders of the county, may otherwise Is* compelled to pay, there is at this 
day no serious question.

It will be observed that in the Cnited States the proceeding 
is one in equity. Whether the Courts in this country would, in 
like eases, assume to exercise a similar equitable jurisdiction 
need not be too closely inquired into. The present case offers 
no occasion for the raising of any trust or the jurisdiction flow- 
ing therefrom.

To this class of cases belongs the case to which 1 have ai 
ready referred, of the Dundee llarhnur Trustees v. Steal, [lMVt 
A.C. 550, though the principle on which it depends may not 
he so expressly recognized. In that ease the appellants had 
been constituted by statute a body of trustees to he elected in 
part by the shipowners and harbour ratepayers of Dundee, and 
the Act vested in them certain property and l ights. They made 
a use of part of their property for purposes not authorized by 
the Act and which involved the risk of its loss. It was held that 
they could be restrained from so doing, and that the respon­
dents, who were shipowners and harbour ratepayers, had a good 
title to maintain the proceedings. The Lord Chancellor said:-

Reading the sections together, I think that the effect of the statute is 
to establish a trust, comprising a fund made up of rates, ferry dues ami 
other sources of income as well as of sums authorized to h- borrowed. 
. . . It appears to me that the respondents have an interest as bene
fleiaries in the fund so constituted and in the undertaking. ... I so­
no reason in point of principle to doubt that this beneficial interest in tIn­
trust funds and undertaking, which are vested in the appellants ns \ 

corporation with limited powers, is sufficient to enable the respondents 
individually to claim to restrain dealings which are vitra rires with the 
trust funds and undertaking.

And, after referring to the usual and proper practice in 
England to invoke in such a case the assistance of the Attorney- 
General, he said that he thought it probable that even in Eng­
land a harbour ratepayer in such a case
whose interest in the undertaking and funds is apparent, ought to l*e 
treated as within the analogy of the principle, which enables a single 
shareholder to sue in his own name to restrain an ultra rires action.

Lord Dunedin, who delivered the principal judgment on tho 
point, insists on the argument that the respondents being per-
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souk for whose benefit the harbour is kept up have a title to 
prevent an ultra vires act of the appellants which directly 
affects the property under their care.

So that it was really as trustees of the property to which 
the respondents had contributed, and in which they were bene­
ficially interested that the appellants were sued, and it was to 
prevent the loss of that property through their improper aets.

There can be no analogy between such a case and that of a 
ratepayer suing to prevent acts which neither involve any pro­
perty in which the ratepayers are interested as cestuis que trust, 
nor impose any taxation or burdens upon them, but, on the 
contrary, are for their common advantage.

If 1 have dealt more fully with this ease than its concern 
with the present ease calls for. it is because it is the most recent 
case on the subject and has the authority of the final Court of 
Appeal for the United Kingdom. It illustrates well, moreover, 
the character of the class of cases in which a single individual 
«•an sue as one amongst a number of beneficiaries a corporation 
in whom property is vested in trust for all such beneficiaries.

As regards cases in the Canadian Courts, particularly those 
of the Province of Quebec, 1 do not desire to say more than that 
I think the foregoing remarks apply with force to them. Per­
haps. however, it must lie admitted that there is difficulty in re­
conciling all the decisions in the Quebec Courts.

Under these circumstances, I think the matter must be 
treated as one that, in view of its importance, has not yet been 
sufficiently discussed and, at any rate, not conclusively decided. 
I think on all grounds it is open to this Court to give a clear 
and final decision upon this point.

Since for the above reasons I consider that the appellant 
was not qualified to bring suit, I express no opinion upon the 
merits of the questions raised in the suit. The appeal is dis­
missed with costs.

Idington, J., dissented.
Ditff, J. :—On «June 10, 1912, the council of the City of 

Montreal passed a by-law containing the following provisions :—
Sec. 2. Les autobus destines il transporter des “passagers” seront exclus 

de toutes les rues, avenues et autres voies publiques qui ne sont pas men 
tionnés dans la cédule ei-annexée.

ftoBeev

Montki ai

Idington, J. 
idlMentingi
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Sw. H». Aucune jicisunuc uu cumpugniv ne devra faire circuler ties 
auUibu* nu établir, maintenir ou exploiter de» lignes d’autobus dans lu 
Cité de Montréal, dan* les rues mentionnées dans le présent règlement, 
sans avoir préalablement obtenu un permis A cet effet de la cité.

On August 22 of the same year, the mayor, ou behalf of the 
municipality made a contract with the Canadian Autobus Co. 
Ltd., in pursuance of a resolution passed by the council on the 
14th of the same month, by which (inter alia) the Autobus Co. 
was given the right to run autobusses for the transportation of 
passengers for hire on certain parts of the public highways 
mentioned in these two sections. The contract contains the
following provisions :—

La Cité de Montréal s'engage durant une période de dix année» à 
compter de la mise en exploitation des lignes désignées dans les articles 
1. 2<l, et 27, «lu présent contrat, A n’accorder aucun autre permis pour 
l’établissement, le maintien et l’exploitation de lignes «l’autobus sur ces 
dites lignes,
the effect of this contract, if valid, being that for the period of 
10 years following “la mise en exploitation'' the Autobus Co. 
acquires the right to run its vehicles as above mentioned, while 
the municipality disables itself from granting permits under 
the by-law of August 10 to possible competitors for any of the 
same routes. On the same assumption it is also probable that 
the council is disabled from abrogating the regulation contained 
in sec. lti of the by-law. It is not necessary, however, in the 
view 1 take, to consider that point.

The validity of the contract is attacked upon three grounds: 
(1) That the City of Montreal has no authority to grant an 
exclusive right to run autobusses in the city streets. (2) That, 
assuming such a power to be vested in the municipality it is a 
power which can only be exercised under the authority of a 
by-law, and admittedly no by-law was passed authorizing tin- 
contract of August 24. (3) That the contract provides for a 
transfer to the municipality of shares in the Autobus Co., and 
the taking shares in such a company is ultra vires of the muni­
cipality.

The first ground raises, among others, the important ques­
tion of how far the council can, by contract, bind its successors 
in respect of regulating the use of the city streets : Ayr Har­
bour Trustees V. Oswald, 8 App. Cas. 623; Staffordshire and
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Worn.stershirt Canal Pro pritors v. Birmingham Canal, L.K. 1 
1U,. 254, but 1 think the appellant has no title to impeach the 
resolution of the council or the contract upon cither the first or 
the second of these grounds. 1 shall state my reasons for this 
as briefly as possible, but a summary reference is unavoidable 
to the powers and authorities with which the municipal cor­
poration of the City of Montreal is invested by its present char­
ter—of the year 18911 (02 Viet. eh. 58). By sec. 4 it is provided 
(inter alia) that the inhabitants and ratepayers of the City of 
Montreal and their successors shall continue to be a municipal 
corporation under tin* name of the City of Montreal, 
and as such shall have ... all the poicers of legislation, control, and 
administration commonly possessed by municipal corporations, and, in 
addition thereto, all the powers specially granted to the said city by law 
anil by the provisions of this Act.

The description of these “powers of legislation” and “con­
trol.” in so far as they are material for the present purpose is 
found in secs. 299 and 300 of the charter and in an enactment, 
passed in 2 Geo. \ ., and specially referred to in the contract by 
see. 12, sub-sec. 137, eh. 56, of the statutes of that year. See. 
299 of the charter which is the general provision on the subject 
of “powers of legislation” had better be quoted substantially 
in full, and is as follows :—

299. It shall ho lawful for the city council to enact, repeal or amend, 
and enforce by-laws for the peace, order, good government and general 
welfare of the City of Montreal, and for all matters and things whatso­
ever that concern and affect, or that may hereafter concern and ailed the 
City of Montreal as a city and body politic and corporate, provided always 
that such by-laws be not repugnant to the laws of this province < r of 
Canada, nor contrary to any special provisions of this charter.

And for greater certainty, but not so as to restrict the scope of the 
foregoing provision or of any power otherwise conferred by this charter, 
nor to exceed the provisos herein above mentioned, it is hereby declared 
that the authority and jurisdiction of the said city council extends, and 
shall hereafter extend to all matters coming within, and affecting or affected 
by the classes of subjects next hereinafter mentioned, that is to say : —

3. Streets, lanes, and highways, and the right of passage above, across, 
along or beneath the same; (J. Licenses for trading and peddling; 8. Health 
and sanitation; 12. Xuisances; 14. Decency and good morals; 17. The 
granting of franchises and privileges to persons or companies.

The provisions of see. 300 are more speeifie; sub-sees. 1. 29, 
and 74 have some bearing upon the question before us. They 
are as follows :—
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300. And the city council, for the purpoHes and objects included in 
the foregoing article, but without limitation of its powers and authority 
thereunder, as well as for the purposes and objects detailed in the present 
article, shall have authority: —

1. To regulate the use of and prevent and remove encroachments into, 
upon or over streets, alleys, avenues, public grounds and public places, 
municipal streams and waters, and to prevent injury thereto and prohibit 
the improper use thereof ;

20. To license ami regulate hack men. draymen, expressmen, porter», 
and all other |ieraona or corporations, including street railway companies, 
engaged in carrying passengers, baggage or freight in the city, and !.. 
regulate their charges therefor, and to prescribe standing places or stations 
within the streets or near railway stations, where the same may remain 
while waiting for business, and to prohibit the same from standing or 
waiting at any other places than the places so prescribed;

74. To regulate and control, in a manner not contrary to any speeiliv 
provisions on the subject contained in this charter, the exercise, by any 
person or corporation, of any public franchise or privilege in any ->i the 
streets or public places in the city, whether such franchise or privilege ha- 
lieen granted by the city or by the Legislature.

The atilt tilt* of 2 (loo. V. is in thoNC terms:—
137. To permit, under such conditions and restrictions as the city max 

impose, the circulation of autobusses and the establishment, maintenance 
and operation of autobus lines in the City of Montreal ; to prescribe on 
which streets they may circulate and be established and from what street» 
they may be excluded ; subject to the provisions of arts. 1388 to 1435 of the 
Revised Statutes IIMHI, governing motor vehicles, respecting speed limit», 
the registration of vehicles ami the licenses of owners ami elmuIfeur».

It is evident that in passing the by-law of dune 10, and the 
resolution of An mint 14. the eouneil was attempting to exercise 
one or more of the “powers of legislation” and “control" de­
scribed in these enactments. The soil of highways within the 
municipality is declared, it is true, by another enactment to In­
vested in the municipality (Municipal ('ode, art, 752) ; hut ns 
highways they arc dedicated to a public use, and the munici­
pality holds its title subject to the public right. The municipal 
council in professing to regulate the exercise of the public right 
(as in prohibiting tin- running of autobusses for hire without 
license) is not acting as proprietor in the administration of the 
private property of the corporation. In Mr. Dicey’s phrase, it 
acts herein as a “subordinate law-making body” in a matter 
which concerns not only the ratepayers or the inhabitants, but 
all persons who, as the subjects of 11 is Majesty, are prinui farit 
entitled to use the highways. And the “law-making" function
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it thus exercises may In* assumed to haw been committed to it 
in the intercut* of the whole public* understood in that sense

I have been unable to convince myself that, avail from 
enactment, the relation between the municipality and a 

ratepayer or an inhabitant as such, imports in itself the posses­
sion by each of them of an “interest” within the meaning of art. 
77, <’odc of C.P., entitling each of them as an individual to call 
the council of the municipality to account in a Court of law for 
excess or abuse of authority in tin* exercise or professed exer­
cise of functions of this description.

Although the phrase has perhaps countenance from the 
highest judicial authority (see Hours v. City of Toronto, 11 
Moore P.(\ 463. at 524), it is only in a broad sense that a muni­
cipal council exercising such powers can be said to act as “trus­
tee” for the inhabitants or for the ratepayers as individuals. 
Between them as individuals, and the council, there is no fiduci­
ary relation in the legal sense; hut it is urged that since the in­
habitants and ratepayers are constituted the Corporation of the 
City of Montreal by sec. 4 of the charter, the law confers upon 
each of them a status to maintain such an action as this as a 
member of the corporation ami the analogy of the shareholder 
in a joint stock company and his right to attack ultra vires acts 
of the corporation is invoked. I think that is straining the 
analog}-. The governing body of a municipal corporation exer­
cising law-making powers affecting the rights of all llis Maj­
esty’s subjects presents a very different hypothesis from a cor­
poration administering private property only. For excess of 
power in the first case h is a wrong against the corporation 
or against the public as a whole) the appropriate remedy seems 
to Ik* by way of some proceeding at the instance either of the 
corporation itself or of an authority representing the public. 
The law of Quebec provides the machinery. Art. 978. (\P.Q.

What 1 hax'e said has, of course, no necessary bearing upon 
any right a ratepayer might be supposed to have to impeach 
proceedings of the council to impose a tax or rate exigible from 
such ratepayer.

The decisions relied upon give little help to the appellant. 
The ratio of Dundee Trustees v. Xieol, \ 1915] A.(\ 550. is stated
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in this passage of the judgment of Lord Dunedin, at 568 and 
569

I now turn to the circumstances of this case. As 1 said at the outset. 
1 do not think any general pronouncement can he made as to when tin n- 
is title and when there is not. But when 1 find that the respondents in 
the capacity of harbour rati /Miyrrs arc members of the constituency erect at 
by the Act of Parliament to elect the trustees, and as such, arc also persons 
for whose benefit the harbour is kept up, 1 cannot doubt that they have a 
title to prevent an ultra rires act of the ap|>ellants, which ultra vires art 
directly affects the property utuler their care. It is not only that loss of 
that property through improper acting may have the effect of imposing 
heavier rates on the respondents in the future, but, in the words of I/ml 
Johnston in the Ftirliny County Council Case 11912), Seas. ('as. 1281. at 
p. 1293, as they have contributed to the funds which bought the property, 
“they have an interest in the administration of a . . . fund to which
they have contributed,” and a title flowing from that position ami in­
terest.

This passage, of course has no application to the present case. 
The Lord Chancellor, at p. 558, suggests an analogy between 
the ratepayers whose rights were being considered and that of 
a shareholder in a joint stock company under the English law. 
His Lordship’s language makes it plain that he has in mind u 
case where the right which is being asserted is in the nature 
of a •‘beneficial interest in trust funds;” and 1 think 1 am not 
misreading his Lordship’s judgment in interpreting it as giving 
no countenance to the proposition that the analogy of the share­
holder in a joint stock company extends to a ease in which the 
act complained of is not an act dealing with or directly affecting 
corporate property, but an act done in professed exercise of 
law-making powers exercisable in the interests of the public 
as a whole. In Bowes v. City of Toronto, 11 Moore P.C. 463. the 
action in the form in which it ultimately succeeded, was an 
action by the municipality and the complaint was that certain 
city officials had made a profit out of business transacted for 
the municipality, and for this they were compelled to account. 
Macllreith v. Hurt, 39 ( 'an. S.C.R. 657. was a case of ultra vins 
payments to members of the council. I concurred in the judg­
ment of Davies, J., but 1 must admit 1 have always had my 
doubts about the decision.

There is. moreover, the observation of Lord Watson in 
Deehhtr v. City of Montreal, [1894] A.C. 640, which, as I rend
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it, affords an argument of considérable weight in favour of the 
respondents. In that case the appellant sought to attack the 
annual appropriation as illegal. The charter of Montreal as it 
then stood (37 Viet. eh. 51, amended by 42 & 43 Viet. eh. 53), 
gave a right to any municipal elector in his own name to im­
pugn by-laws, resolutions and appropriations on the ground 
of illegality within a delay of three months. At pp. 042 and 
043, Loid Watson explicitly says for the Judicial Committee 
that in his view a municipal elector, as such, would have no title 
to attack the resolution even if incompetent except under the 
authority of this provision. The provisions of the charter then 
in force in relation to the qualification of voters seem to shew 
that all classes of persons qualified to vote would fall within 
the category of “ratepayers” as that term is used in the charter 
of 1899. It would not be easy to reconcile the positions (1) 
that a voter (necessarily a ratepayer) has no status to attack 
even an incompetent resolution or by-law authorizing an appro­
priation except by special enactment; and (2) that a ratepayer 
as such has such a status even where the resolution or by-law 
docs not directly affect the municipal property or impose a tax 
or rate.

It should be noted that this observation by Lord Watson 
was made in 1894, and that the present charter which is a 
revision and consolidation of the statutes relating to the City 
of Montreal was passed 5 years later. A comparison of the 
enactment under review by the Privy Council in 1894 in 
Dichcnc’s Case, [1894] A.C. (>40, with sec. 304, which was sub­
stituted for it in the present charter, would hardly support a 
suggestion that the law as stated by Lord Watson had been in­
tentionally changed. There is, therefore, some ground for say­
ing that, having regard to the course of legislation and the 
discussion in the judgment referred to, see. 304 ought not to 
be read as a regulation or a limitation of an existing right, but 
as conferring a new right which would not otherwise have 
existed, even as regards incompetent resolutions dealing directly 
with corporate property.

As to the second ground, namely, that the council proceeded 
hv resolution and not by by-law. If a by-law was strictly re-
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quired, the objection, assuming as it docs, the power to act by 
by-law. must. 1 think, be rejected on the additional ground that 
as the council may be assumed to have been ready to pass a by­
law had they been advised *hat a by-law was necessary, and 
as the corporation itself as represented by the council stands by 
the resolution and the contract entered into pursuant to it. the 
nature of the procedure followed by the council is not a matter 
in which the Courts ought to interfere at the suit of an in­
dividual ratepayer. The resolution on this same assumption is 
not ultra vires in the sense of the rule which enables an in­
dividual shareholder to attack the ultra vires acts of a joint 
stock company. If the analogy of the shareholder is to be ap­
pealed to I can see no good reason why the principle f>f Foss v. 

Harbottlr, 2 Hare, 461. should not be put into effect.
I have had more difficulty with the third ground of objec­

tion, but I have come to the conclusion that, assuming the trans­
action otherwise competent, sec. 4, read together with these 
words of sec. 299, namely :—

Ft shall 1m> lawful to enact by-lew# for all matter* ami things what si- 
ever that concern ami affect or that may hereafter concern ami affect the 
City of Montreal as a body politic and corporate 

and with the statute of 2 Geo. V., are sufficient to invest the 
municipality with authority to take shares in such a company 
as that in question here which are fully paid up and in respect 
of which the municipality can incur no liability on account of 
the conduct of the company’s affairs. If it be said there is no 
by-law then that objection has just been ai s we red. I reserve 
my opinion on the question whether, assuming the taking of 
such shares to be ultra vires, the transaction would, on that 
ground, be open to attack at the instance of a ratepayer after 
the expiration of the delay prescribed by sec. 304.

A noun, J., dissented.
Brodevr, J. ;—Two questions present themselves in this 

case : the first one is whether the plaintiff has an interest suffi­
cient to permit him to bring the present suit ; and by the second 
the validity of certain municipal by-laws and of a certain con­
tract aie questioned.

The conclusion to which I have come on the first question,



26 D.L.E.J Dominion Law Repobib. 241

t'.f., us to the light of action of the plaintiff, exempts me from 
discussing the second point.

The plaintiff wants to have annulled by a direct action: 
(1) A by-law of the City of Montreal authorizing the traffic by 
autobusses; (2) The resolution determining the conditions un­
der which the respondent company could establish itself in Mont­
real; (3) The contract between the city and that company in 
execution of that by-law and of that resolution.

The City of Montreal is governed by a special Act passed in 
1899 (62 Viet. eh. 58). By virtue of that Act (art. 304) muni­
cipal by-laws can be attacked by a ratepayer by way of petition, 
which must be presented in the Superior Court within 3 months 
from their coming into force. It is nowhere declared that the 
resolutions of the municipal council or the contracts executed 
by the corporation can be attacked by a ratepayer.

In the present ease, the plaintiff could have proceeded by 
the expeditive way of the motion to quash, but he has chosen 
to have recourse to the direct action so us to contest at the same 
time the resolution and the contract. 1 am of opinion that he 
has not proved that he had an interest sufficient to allow of his 
success in his suit. He does not prove that he is personally 
affected by the by-law, the resolution or the contract in question, 
lie had first alleged that he was a shareholder in a company 
competing with the one which got the privilege to circulate its 
autobusses; but at the hearing before us he abandoned this 
point.

His interest is the interest of any ratepayer in the munici­
pality. This question of interest has been the subject of a great 
many decisions.

We have first the decisions of the Privy Council in the eases 
of Brown v. (iugy, 2 Moore P.C. (N.S.) 341, at 363, and of Bell 
v. Cité de Québec, 7 Q.L.R. 103, to the effect that the right of a 
riparian owner to sue because of the obstructions placed in a 
river cannot be exercised except when he suffers special damages.

It is true that no municipal affair was in question; but the 
distinction is drawn just the same between personal interest and 
general interest.

In 1879, in a case of Bourdon v. Be ward, 15 L.C. Jur. 60,

CAM.

8.1’.

ItoilKHTflON

Montreal.

Ill—2fl II.I..R.



242 Dominion Law Retorts. 126 DLR.

CAN.

8.C.
ülMIKItlSUN

Montbkal.

Hmdi ur, J.

the Court of Appeal declared that the right to compel the re­
moval of obstruct ions and encroachments on roads exclusively 
belongs to the municipalities and that private citizens have not 
that right of action unless real and special damages result to 
them therefrom.

In 1892, 1898 and 1894. the same principle was applied In 
the Honourable Mr. Justice Doherty, now Minister of Justice, in 
the cases of Shu'cal v. Edison Electric Co., 2 Que. S.C. 299, and 
of Bélair v. Maisonneuve, 1 Que. S.C. 181, and by the Honour­
able Acting Chief Justice Archibald, in the ease of Bird v. Mir 
chants Telephone Co., 5 Que. S.C. 445.

In 1907, the Court of Review, composed of Tcllicr, Lafont­
aine and Hutchison. JJ.. confirmed the judgment of Mathieu. 
J.. who in the case of Emard v. Village du Boulevard St. Bind, 
33 Que. S.C. 155, had decided that the action to avoid a resolu­
tion of the municipal council cannot be taken 30 days after tIn­
coming into force of such resolution, except by a ratepayer 
having a direct and special interest to do so.

In 1909, in the case of Allard V. Ville de Saiut-Piern, .‘Iti 
Que. S.C. 408, four honourable Justiees of the Superior Court 
were equally divided on that question, the majority of the Court 
of Review holding that any ratepayer ean take a direct action 
for the quashing of an ultra vires by-law, notwithstanding the 
special recourse by way of motion provided for in the Act.

In the case of Aubertin v. !*a Ville de Maisonneut'c, decided 
in 1905, 7 Que. P.R. 305, the Judges were again equally divided 
on the question as to whether the direct action could be taken by 
a ratepayer who had no special interest.

At last, in the present ease, Lavcrgne, J., who delivered the 
judgment of the Court, said in his notes that :—

RolNTt-oii could not have his action maintained without proving ;i |*-r 
sunn I and special prejudice. The grounds for a declaration of nullity or 
illegality which lie might iierhaps invoke as petitioner cannot In- put for 
ward by him in an ordinary suit where he makes himself the plaintiff.

The jurisprudence of the provincial Courts of late years is 
therefore uncertain enough.

The decisions of the Privy Council, which I mentioned above, 
and of the Court of Appeal in the ease of Bourdon v. Bcnard, 
15 L.C Jur. 60, clearly prove that the rights of action of a
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private citizen exist by law only if he, is personally and directly 
interested.

That is the principle adopted in France and 1 find in Dalloz. 
Répertoire Pratique, the following : Vo. action:—

No. 31». It in » fundamental principle that an action can la* exercised 
liv anybody only in so far as lie has an interest. . . . The absence of 
interest precludes the maintenance of the action.

Vo. Commune,
No. 505. For a long time the Conseil d'Ktat has decided, in general 

terms, tlia-t a ratepayer, in the absence of any direct and personal interest, 
in not qualified to ask the prefect to pronounce a decision null.

Dalloz. 1887 3 72: Dalloz. 18803(18: Dalloz. 1802. 5 128; Dalloz 
1902 3-33.

Mut the most recent judgments have decided that a ratepayer in a 
commune is interested as such in having it declared that a resolution is 
null by which the council has inscribed an expense on the budget of the 
commune.

I understand the reason of those recent decisions referred to 
by Dalloz. The ratepayer has a personal interest in the budget 
of a municipality not being illegally increased because he will 
then he called upon to pay a larger amount of taxes.

At No. 506, Dalloz, Vo. Commune, adds that :—
A ratepayer is not allowed to ask that the resolutions relating to the 

«•rating «if a statue and to the naming of a street lie declared null when 
he does not prove any personal interest or when jthe uttaeked resolutions 
«In not affect the municipal finances.

The right of a ratepayer to ask for the annulment of muni­
cipal by-laws is outside of the ordinary bounds of common law.

Tribunals can be resorted to, as a general principle, only for 
the conservation of our personal rights. But in the ease of a 
motion to quash municipal by-laws, the ratepayer exercises a 
popular action, and if he succeeds they will be quashed and 
annulled not only for him but for all the other ratepayers. One 
does not then plead only for himself hut also for others. It is 
for the common good that this right of action be exercised only 
in accordance with the rules prescribed by the law which 
created it.

It will perhaps be said that those restrictions might have 
an effect to deprive the Courts from the control given them hv 
art. 50 of the Code of Procedure over municipal councils.

This objection could not be admitted, for if a municipal 
corporation wore to adopt a resolution or execute a contract
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For all those reasons 1 have come to the conclusion that the 
plaintiff had no right, under the circumstances, to a direct 

action. His appeal must be dismissed with costs.

Brodvur. J. Appeal dismissal.

' ONT. Re TORONTO AND YORK RADIAL R. CO. AND CITY OP TORONTO.

s. r. Ontario Supreme Court, Appellate Division, damne, Maclarcn, .!/<»</>< »,»\ 
II ml il in.s. J.I.A., anil Kelly, ./. December 0, 11115.

1. Ktbkkt haii.ways (81—3)—Location and plans—Approx ai.
t lull sc of the agreement between the Metropolitan Street l!ailvu\ 

Co. ami the municipal council of the County of York, in wheiluli- \ 
of .lit Viet. eh. 114 (Ont.), netting out that the location of i n lm. 
of the railway in the naid ntreet or highway shall not lie made until 
the plans shewing the positions of the rails and other works have Inin 
submitted to and approved by the warden, county Commissioner* ami 
engineer, and clause 3 of the agreement in schedule A of do Viet, cli 

setting out that Indore the work is commenced upon any section 
of such extension, the plans setting forth the proposed Uwati.ia ■ 
the company's tracks shall lie approved by the committee, form tlie 
xcry basis of all the work to Ik- afterwards undertaken and the |.i.hIih- 
lion of the plans so approved cannot be dispensed xx ith by tin- Ontario 
Railway a ml Municipal Hoard.

\ Toronto ami York Ittulial If. Co. V. City tif Toronto, |5 D.L.IJ. 2ÎII. 
City of Toronto v. Metropolitan It. Co. (11100). 31 O.R. .307. applinl.j

Statement Appeal by the Corporation of the City of Toronto from an 
order of the Ontariy Railway and Municipal Board.

G. II. (Icary, K.C., and Irving S. Fairly, for the appellant 
corporation.

/. F. l/< limn Hi, K.C., and C. A. Muss, for the railway com­
pany, the respondent.

G arrow, J.A.:—This is an appeal by the Corporation of 
the City of Toronto from an order of the Ontario Railway 
and Municipal Board allowing an application made by the 
railway company for the approval of certain plans of tracks 
by way of a deviation from its existing line along Yongv 
street in the city of Toronto, to a proposed station on land 
adjoining that street.

The city corporation resists the application on two grounds: 
(1) that the railway company has no franchise in respect of 
the street and adjoining land proposed to be used; and (2) that, 
in any event, the consent of the municipal council of the city is 
necessary.

By the statute of Ontario 40 Viet. eh. 84 (1877). the Met-
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ropolitan Street Railway Company of Tomnto was incorporated 
ami («ce. 8) authoriiieil to countruct. maintain, complete, and 
operate a double or single track iron railway, with the nccon- 
nary hide-tracks and turn-outs, for the passage of cars, car­
riages, and other vehicles, upon and along such streets and 
highways and railway tracks or lines within the jurisdiction 
of the Corporation of the City of Toronto, and of any of the 
adjoining municipalities ns the company might be authorised 
to pass along, under and subject to any agreement thereafter 
to lie made between the municipal councils and the railway 
company, as to construction, maintenance, and repairs of road­
way and renewal thereof, and grade, style of rail, and all other 
matters and things relating to roadway and works, and under 
and subject to any by-laws of the municipalities or any of them, 
and to take, transport, and carry passengers, and, outside the 
limits of the city of Toronto, freight, and to use and to cou­
nt ruct and maintain all necessary works, buildings, appliances, 
and conveniences connected therewith.

By sec. 2. the several clauses of the Railway Act, C.S.C. eh. 
#6. and the amendments thereto, with respect to, among other 
things, "powers,” “plans," “surveys," "lands and their valua­
tion." were by reference incorporated, but ns to the matter’s 
above enumerated only ns regards the portion of the railway 
outside the limits of the city of Toronto.

Pursuant to the statute, by nil agreement dated the 25th 
June. 1884, made between the railway company and the Cor­
poration of the County of York, validated by 56 Viet. eh. !I4, 
the company was authorised to place and maintain its railway 
upon and along Yon go street, on its westerly side, between the 
macadam or gravel and the ditch, from the northerly limit of 
the eilv of Toronto to the town-hall at Kglington (subsequently 
extended northerly to Lake Simeoe), which covered and in­
cluded that portion of Yonge street now in question. But. by 
clause 5 of the agreement, it was provided that “the location 
of the line of railway in the said street or highway shall not be 
made until the plans thereof shewing the positions of the rails 
and other works on said street shall have been submitted to and 
ipproved of by the warden, county commissioners, and en-
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gineer. ’’ And under and in accordance with that agreement the 
tracks were laid upon Yonge street, and the railway, which wax 
then authorised to use horse power only, was for a considerable 
period operated.

By the statute 50 Viet. eh. 94, an extension northerly of the 
railway and the use of electricity for power were authorised. 
In pursuance of that statute, a further agreement, dated the 
Gth April, 1894, was entered into between the railway company 
and the county, which was validated by 60 Viet. eh. 92, in the 
schedule to which the agreement is set out. And it is under 
the provisions of that agreement that the learned Chairman of 
the Board, as expressed in his judgment, reached the conclusion 
that the company is authorised to make the deviation now pro- 
posed.

The only clauses directly bearing upon the subject seem \« 

be 7 (3) and 11. 7 (3) : “Construct, put in and maintain such 
culverts, switches and turn-outs as may from time to time be 
found to be necessary for the operating of the company's lint 
of railway on Yonge street, or leading to any of the crosx- 
streets leading into or from Yonge street, or for the purpose of 
leading to any track allowances or rights of way on lands ad­
jacent to Yonge street, where the company’s line deflects from 
Yonge street, or to the company’s power-houses and ear- 
sheds. . . . ” 11: “The company may deflect its line from 
Yonge street and operate the same across and along private 
properties after expropriating the necessary rights of way 
under the provisions of the statutes in that behalf.”

Clause 3 should also be looked at. It provides for the ap­
proval by the county corporation, before work upon the exten­
sion hereby authorised is commenced, of plans shewing the pro­
posed location of the tracks; xvhieh is not in principle unlike 
the provisions of clause 5 of the first agreement before set out.

There were other agreements between the parties, most, if 
not all of them, referred to and validated by the statutes to 
which I hax-c referred, but their provisions have apparently no 
direct bearing upon the question now before us.

The northerly boundary of the city xvas extended north­
wards in the year 1888, and again still further north in the



26 D.L.R.] Dominion Law Kepoktk. 247

year 1908, the latter extension ineluding the present locu* 
in quo.

By see. ti of GO Viet. eh. 92, the rights of the company exist­
ing at the date of any northerly extension of such boundary 
were declared to be unaffected by such extension ; which, as 1 
understand it, means that such rights, whatever they were, were 
neither to be abridged nor enlarged by such extension. If the 
right claimed existed against the county, it continued to exist, 
and could be asserted against the city in the territory so an­
nexed. But, if the consent of the county, while the territory 
was in the county, was necessary to give effect to the right 
claimed, a like consent by the city would afterwards be neces­
sary and must be shewn.

The learned Chairman did not point out w hut particular 
clause of the agreement he relied upon, but it must have been 
one or the other of those which 1 have quoted. If it was clause 
11, 1 incline to think that its proper construction docs not and 
was not intended to authorise a partial removal of the tracks 
from Yonge street. Aim, if it was clause 3. the express enum­
erations and descriptions omitting “station” or “depot” seem 
to lie against the contention of the company. I would prefer, 
however, not to pronounce a final opinion upon these questions 
of construction, because it seems to me that the application fails 
upon another ground, alike applicable whether the |mwcr 
asserted is to be regarded as specific or general, or even neces­
sarily to be implied, to which I have so far seen no answer; and 
that is, that, as far as appears, no plan of the proposed devia­
tion and extension was ever submitted to or approved by the 
municipal officials of either the county or the city.

Such a plan, so approved, is expressly made by the terms of 
the agreement which 1 have quoted the very basis of all the work 
to be afterwards undertaken upon the highway. And its pro­
duction and approval cannot, in my opinion, be dispensed with 
by the Board. It is not the ease of a violated agreement under 
"p<\ 260 (1) of the Ontario Railway Act, R.S.O. 1914, eh. 185; 
while, under sec. 105, sub-see. 8, the Board is powerless to alter 
or affect the number or location of the tracks agreed on.

The case is really within the principle applied in the recent
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ease between the huiiic parties in the Privy Council on appeal 
fnnn the old Court of Appeal, Toronto and York Radial R.W. Co. 
v. ('My of Toronto (191.$), 15 D.L.R. 270; and by Falconbridge. 
J.. in City of Toronto v. Metropolitan R.W. Co. (1900), 31 O K. 
367. In both caaea the real question was, us it is here, primarily 
one of locality.

In the view 1 have expressed, it ia not, I think, neceaaary to 
pronounce any opinion upon the situation preaented by the 
tranafer of that portion of the highway in question by the 
county corporation to the Corporation of the Township of York, 
nor the effect to be given under the circumstances to the con­
firmation contained in see. 15 of 60 Viet. ch. 92.

The appeal should, in my opinion, be allowed with coats.
Maclaren, J.A. ;—I agree in the result.
Magee, J.A. :—I agree.
Hudgins, J.A. :—The former application of the respondent, 

which was granted by the Ontario Railway and Municipal 
Board, and whose order was set aside by this Court, Re City of 
Toronto and Toronto and York Radial R.W. Co. (1913). 12 
D.L.R. 331, affirmed by the Judicial Committee, Toronto ami 
York Radial R.W. Co. v. City of Toronto (1913), 15 D.L.U. 
270. was for permission to deviate from the present tracks »»f 
the respondent on Yonge street to its private right of way. 
necessitating the crossing of the sidewalk on the west side of 
Yonge street, and to connect with tracks upon a lot on the 
south-west corner of Yonge street and Farnham avenue. These 
tracks led across several streets, and ended at proposed ter­
minals some distance to the south. The respondent was held to 
have no right to deviate in the way proposed, because (1) it 
was not in conformity with the obligation created by the agree­
ments of the 25th June. 1884, and 20th January, 1886, and (2) 
because the proposed line was neither a deviation nor a de 
flection within the meaning of the statutes quoted in the argu­
ment before the Privy Council relative to the powers of rail­
way companies in general, or the railway company in particu­
lar. but was a new line which the company was desirous of con­
structing and operating without having any franchise or statu 
tory authority so to do.
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That decision was based upon the rights of the Corporation 
of the City of Toronto in regard to that portion of the respon­
dent's line south of the north limit of the city of Toronto, as 
iixed by the proclamation of the 24th September, 1887, which 
became effective on the 1st January, 1888.

With regard to the section of the line which lay to the north 
of that limit, their Lordships in the Privy Council made the 
following remarks (15 D.L.R. 270. at 273): “Their Lordships 
do not feel called upon to decide whether, as against the 
Municipality of the County of York, the appellants acquired 
the right to make the line in its new position, or whether its mi» 
doing would be consistent with their duties, or within their 
powers in other respects, because they are of opinion that noth­
ing done under the powers of this agreement can in any way 
affect the rights of the respondents with regard to the portion 
of Yonge street owned by them and situated within their own 
jurisdiction.”

It will be observed that the request of the respondent, which 
has now been granted by the Ontario Railway and Municipal 
Board, as evidenced by the approval of the plans, differs from 
the former application in that, although the deviation into and 
on the property at the south-west corner of Yonge street and 
Farnham avenue is exactly the same in its actual location, it 
is limited to a deviation into the respondent’s property for speci­
fic purposes, and does not purport to be a new line such as was 
then objected to. It stops short of crossing any street south of 
Farnham avenue.

The application before Falconbridge. J., in City of Toronto 
v. Metropolitan R.W. Co., 31 O.R. 367, on being examined in 
connection with the plan then used, discloses the fact that what 
the appellants were then endeavouring to do w’as to cross from 
their line into a lot owned by the Canadian Pacific Railway 
Company, and that the permission they sought was only to run 
a curve from their rails across the sidewalk to reach that lot 
where the tracks of the Canadian Pacific Railway Company were 
already laid.

Thus the three applications involve exactly the same sort of 
physical connection, i.c., the two last a short curve or deflection
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across the west sidewalk from a track lying oil the west side 
of Votigc street into property lying to the west of the street 
line, and the earlier one a curve from the track to property on 
the east side of Yonge street.

The appellant asserts, therefore, that this application ik 
essentially the same as the two previous ones, and that the re­
marks of their Lordships in the later case arc descriptive of it, 
notwithstanding its altered form. Those remarks arc as follows 
(15 D.L.H. at 27)>): “The object and effect of the proposed 
plan is plain. The company desired by it to take the line off 
Yonge street without obtaining the consent of the municipality, 
and it was not concealed from their Lordships in the argument 
that it would in future be contended that, thereafter, they would 
not be using the franchise or privilege obtained by the agree­
ments of 1884 and 188(i, or be affected by the fact that such 
franchise ami privilege would terminate in dune, 1915.”

This is suppoited by the suggestion made on the hearing 
that, if this order is upheld, the respondent, having secured the 
right to cross into its private property, will contend that it be­
comes a deviation sanctioned by the general powers applicable 
to railway companies, and that either the respondent or some 
other railway company will, as a natural consequence, be in a 
position to secure the right to cross the streets to the south, and. 
by effecting a junction with the tracks connected with this 
crossing, accomplish in that way what was refused before, and 
make connection with other railways. The agreement between 
the appellant and respondent in 190)1 a copy of which has been 
supplied since the argument—whereby the respondent secured 
the right to cross the sidewalk into lamls of the Canadian Paci­
fic Railway Company, contained the following stipulation: “The 
company covenants with the city that it will not join or unite 
its tracks or permit a junction or union to be made during the 
currency of this agreement with the tracks, branch line or 
switches of the sai<l ( anadian Pacific Railway Company, or of 
the Toronto Railway Company, or of any other railway com­
pany within the limits of the city of Toronto.”

This covenant is not provided for in the order appealed from.
The importance of the appellant’s objection is thus appar-
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eut, and the right claimed cannot be called trilling. Since 1888, 
the city of Toronto has again, in 1908, enlarged it* bordera, tak­
ing in part of the county of York, known aa Deer Park, which 
territory lay juat to the north of the city limita of 1888. Hence 
the portion of Yonge at red and the rea pondent a traeka thereon 
lying to the north of the limit of 1888, have been, since the 15th 
December, 1908. and now are, within the corporate limita of 
Toronto, and that highway ha a become, for aomc distance to 
the north of the important point here, a city street. The 
County of York, by by-law No. 712, passed on the Gth February, 
1890, and confirmed by order in council dated the 23rd Sep- 
tember, 1890, pursuant to the Consolidated Municipal Act, 1892, 
sec. 500, sub-see. 7, parted with its title to the highway itself, 
which thus became the property of and owned aa a public high­
way by the Township of York. It is not shewn that the Town­
ship of York has consented to what is here proposed.

The application of the respondent to the Ontario Railway 
and Municipal Board, on which the order appealed from was 
made, is, in its amended form, expressed as follows:—

I. The applicant is a railway company operating, among 
other lines, the line known as the Metropolitan Division from 
the old north city limit in the city of Toronto to Jackson’s 
Point and intermediate stations.

“2. The applicant, pursuant to its powers in that behalf, has 
acquired property and private right of way as shewn on the 
plan tiled for the purpose* of its terminal, freight-sheds and 
ear-sheds.

“3. The applicant submits plans shewing proposed switches 
or deviations into the said property or right of way to be used 
by the company for the purpose of providing the necessary 
switches and turn-outs to the company’s property required by 
the company in its operation and for the accommodation of its 
passengers, freight and ears, and desires approval thereof.”

What the Board have sanctioned is a plan which shews noth­
ing but two buildings, not designated in any way ; one connected 
by a track to the rails on Yonge street and one unconnected and 
standing by itself, also two tracks, likewise unconnected with 
anything, but ending near the south-west corner of the lot on
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the corner of Farnham avenue and Yonge street. The plan 
does not suggest that either of the buildings could be used un 
ear-sheds.

The order made by the Board is as follows : “The applica­
nt ion for the approval of the plans having been amended to 
shew the purpose for which sueh switches or deviations are re­
quired by the applicant, namely, for the purpose of providing 
the necessary switches and turn-outs to the company’s property 
required by the company in its operation and for the aceommo 
dation of its passengers, freight and ears: This Board doth 
order that the said plans as amended be and the same are herein 
approved.”

The reasons of the Board speak of what is being approved 
as “a terminal including tracks and buildings for the accoin 
modation of its passengers and freight,” and refer to the sec­
tions of the old Railway Act, which, it is said, arc incorporated 
by reference into the company’s Act of incorporation, and to 
the provisions of the agreement of the (ith April. 1894, as giving 
authority in that behalf. “Terminal” is a word not found in 
any Act or agreement dealing with the respondent, and is a 
word of elastic meaning, as is the expression “buildings for tin 
accommodation of its passengers and freight.” What “ter 
minais” may include can be seen by considering the provisions 
of an Act, 6 Edw. VII. eh. 170 (D.), incorporating the Toronto 
Terminals Railway Company, and by reference to the ease of 
Pennsylvania li.ll. Co. v. Marshall (1011), 147 N.Y. App. Dix 
80ti.

This Court has, 1 suppose, little to do in this ease with the 
character or sufficiency of the evidence before the Board ; but 
in reading it over to understand what caused the Board to use 
the language employed in its order, it seems that there is not 
much in it to indicate what these words actually mean, and what 
the respondent really intends to do. It is necessary, therefore, 
to determine whether, taking the words as they stand, the order 
is justified.

It must be borne in mind, in dealing with this appeal, that 
the rights of the respondent upon and in relation to Yonge 
streets are primarily governed by the principle laid down in
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thv cane already referred to in the Privy Council, and em­
phasised in the eases of Toronto Electric Light Co. v. City of 
Toronto ( 1915), 21 D.L.R. 859, and Weir v. Hamilton Street 
If.IV. Co. (1914). 22 D.L.R. 155. reversed in the Supreme Court 
of Canada, Hamilton Street H.W. Co. v. Weir ( 1915), 25 D.L.R. 
•144». This prineiple is. that the respondent possesses the right 
to maintain and operate the street railway on Yonge street 
solely under and subjeet to any agreement made between the 
respondent and the munieipalities affected, and to any by-laws 
made in pursuance thereof, and that it is bound, in respect 
to such privilege and franchise, by all the terms and conditions 
thereof. The “location” and its removal and change are things 
specially mentioned in the Act of incorporation as the subjeet 
of such an agreement.

By that Act, 40 Viet. eh. 84, see. 17. the respondent’s powers 
are to remain in abeyance until the agreement* provided for in 
the Act shall have been entered into; and it follows that their 
exercise is to be measured by what is contained therein. Those 
agreements an* to deal, inter alia, with the location of the rail­
way and the particular streets along which the same will be 
laid, together with many details.

The rights ami privileges defined under the agreement of 
the 25th June, 1884. expired on the 15th June, 1915, according 
to its terms, but for some reason the respondent still maintains 
that that agreement has some vitality. It recites the powers of 
the company very fully, and recognises in so many words that 
the occupation of the streets is dependent on the consent of the 
municipality and upon such conditions as might In* agreed 
upon. It enabled the respondent to construct its track on the 
west side only of Yonge street, but the location was not to be 
made until plans shewing the position of the rails and other 
works on Yonge street were approved by the warden, county 
commissioners, and engineer, ami it gave the respondent the 
exclusive right in and upon that portion of Yonge street. The 
switches and turn-outs—which is the expression that replaces 
“side-tracks and turn-outs”—permitted by the Act of incor­
poration, were not to exceed 100 feet in length, nor to be more 
than 4 in number, and the respondent was bound to extern! the
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macadam 16 feet beyond the outer rail—a provision manifestly 
inapplicable to crossing the sidewalk on the west side.

It was held by the Privy Council that it was solely under this 
agreement and that of the 20th .January, 1886 (relating to an 
extension northward from the northern terminus under the 
1884 agreement), that the right arose to maintain and operate 
the' street railway along the portion of Yongc street referred 
to in that case, which includes the section from which the pro­
posed crossing tracks extend. The statement in the reasons of 
the Ontario Railway and Municipal Board that the construction 
of the tracks where the proposed deflection leaves them was done 
under the agreements referred to in those reasons, is inaccurate, 
if it is intended to include that of 1894. The track at the point 
in question had been laid down and operated prior to the agree 
ment of the 28th June, 1889 (see that agreement).

I find nothing in those agreements to authorise the change 
proposed, and I think that the practical effect of the judgment 
in the Privy Council is to prevent the deviation sought in this 
case, so far as the appellant is concerned. The only reservation 
of opinion by their Lordships is that already quoted, viz., 
whether, under a subsequent agreement of 1894, and as against 
the County of York, the respondent had acquired the right to 
construct the deviation, or whether its doing so would be con 
sistent with its duties or within its powers in other respects.

Here the City of Toronto has become the owner of Yongc 
street, and the street is now within its jurisdiction, although 
not so when the 1894 agreement was made. It must be remem­
bered that the right of the respondent upon the streets is de­
pendent upon authority derived from the council which has 
jurisdiction over the street in question, and not upon ownership 
as a necessary element; and this is the effect of sec. 8 of the 
Act of incorporation and of all subsequent provisions ; so that, 
unless a right to do the specific thing now asked can be found in 
subsequent legislation which takes it out of the earlier restric­
tion, the authority to permit it must reside in the council having 
jurisdiction over the street, i.e., in this ease, that of the City 
of Toronto. But, as it was argued that powers were afterwards
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granted by agreement and legislation, it is neeeaaary to consider 
them.

The agreement of the 28th June, 1889, and the 17th Decem­
ber, 1889, only emphasise the limited rights possessed by the 
respondent as to switches and turn-outs. The Act of 1897, 60 
Viet. eh. 92, by sec. 4, permits the carrying along and the operat­
ing of the railway upon such streets and highways “as have 
been or may be authorised by the respective corporations having 
jurisdiction over the same, and . . . under and subject to 
any agreements between the company and the councils of any 
of the said corporations.”

This indicr tes that jurisdiction is again the test. Section 
ti deals with the sale of electric power, etc., and its proviso is, 
I think, limited to what is conferred by the section. But, if 
not, it merely preserves the respondent’s rights such as they 
we. and these, by sec. 4, are what I have quoted. There is no 
limitation of jurisdiction in the proviso, and these rights cannot 
include it. At the date of the passing of this Act, i.e., the 13th 
.April. 1897. the ownership of the part of Yongc street now in 
question had passed to the Township of York, under the by-law 
passed on the 6th February, 1896. and the order in council of the 
23rd Septemlier. 1896, already referred to. and it had also come 
within the jurisdiction of that municipality. When the agree­
ment of 1894 was made, this was not the case. But it appears by 
n subsequent agreement of the 7th February, 1896, that the re­
spondent had failed to complete its railway to Richmond Hill 
before the 1st October, 1895. The result of that may be import­
ant as to the powers of the county council. By the earlier 
agreement of 1894 (clauses 34 and 40), that failure annulled 
the agreement, and set up the older agreements as those bind­
ing both on the county and the railway company.

Before the second agreement was made, which purported to 
extend the time for completion until November, 1896, the county 
had passed a by-law transferring the portion of Yonge street 
within the township of York to that municipality ; and. so far 
as it could, the County of York had divested itself of jurisdic­
tion over it. It is true that this by-law was passed only one 
dnv earlier than the date of the 1896 agreement, hut by the
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fourth paragraph of that agreement it is elated that the exten­
sion agreement should not be operative until a deposit of $1,000 
or a bond in lieu thereof was made by the railway company with 
the county treasurer. This bond was actually deposited on the 
25th October, 1896, according to information supplied by the 
respondent since the hearing. ^l'he by-law of the county was 
not effective until the Licutenant-Uovernor in Council had 
assented to it (1892, 55 Viet. eh. 42, see. 566, sub-see. 7) ; hut 
it is doubtful whether the county could effectively deal with 
that portion of the road in question so as to burden it with a 
franchise or privilege pending confirmation, to the disadvantage 
of the minor municipality. However, whether the forfeiture 
was actually claimed or not, it existed, and the older agreements 
were, in terms, revived. A formal contract to avoid the effect 
of the clauses of the 1894 agreement was required; and. before 
that had been made, the jurisdiction had been actually trans­
ferred, by virtue of the statute, on the 23rd September. 18%. 
the date of the order in council.

It appears to me that, in these circumstances, and in view of 
the terms of secs. 4 and 15 of the Act of 1897 (60 Viet. eh. 92), 
under which latter section the agreements were only then con­
firmed, and not as of their respective dates, the County of York 
had no power to authorise any additional tracks, switches, or 
turn-outs upon Yongc street, or any deflection across the side­
walk within the limits of the township of York.

But, if it had that power, the words of clauses 7 and II of 
the agreement confirmed by 60 Viet. eh. 92, which are relied 
on by the Ontario Railway and Municipal Board, do not seem 
to me to authorise what is proposed. Sub-clause 1 of clause 7 
of the agreement is apparently only intended to deal with the 
added extensions provided for by the Act and the agreements, 
because, as to the portion now in question, the expression ‘ may 
he occupied” is not appropriate to a line then in operation, but 
is correct as to the extension.

Further, a similar provision is found in the agreement of 
the 28th June, 1889, clauses 1 and 2, which applied to the line 
then built, thus rendering the words in clause 7, sub-clause-1. 
unnecessary except as to the extension. Sub-clause 3 of clause
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7 of thv 1894 agrecmvnt gives the right to eonstruet. etc*., such 
switches and turn-outs as may from time to time be i'ouml to 
Ik1 necessary for the operating of the company’s line of railway 
on Yonge street.

•1 Switches and turn-outs” do not include what is here pro­
posed. The word “turn-out " has been considered by the Judi­
cial Committee in a ease between the appellant and the Toronto 
Railway Company (un re ported. 2nd August. 1901), as mean­
ing. in the agreement in which it was used, “a side-track on 
which a train can be shifted in order to let another train on the 
main track pass it.” “Turn-out” was defined in Hridpe water 
ttnrouffh v. lit aver Valle n Traction Co. ( 1906). 214 Pa. St. 343 
(Supreme Court), as being a short line of track having connec­
tion by means of switches with the main track. In Tennessee, 
the Circuit Court of Appeals, in ('iff/ of Memphis v. St. Louis 
mid S.F.Ii. Co. ( 1910), 183 Fed. Repr. 529. expressed the 
opinion that the phrases “turn-outs” and “switches” related to 
tracks adjacent to and used in connection with another line of 
track, and not to one which branched off entirely from tho 
existing line. These definitions are " " * by the use of the 
words “side-tracks and turn-outs” in see. 8 of the Act of in­
corporation.

Nor does the order appealed from authorise any switches 
and turn-outs (even if these terms covered the deviation across 
the sidewalk on Yonge street ) which lead to any cross-street, nor 
for the purpose of leading to any track unces or rights of 
way on lands adjacent to Yonge street where the company's 
line deflects from Yonge street; for these expressions include 
only such deviations as are necessary along the company's lino 
where it leaves the highway and returns to it again as part of 
its right of way, and not to such a deviation as is proposed 
here, which is not for the purpose of leading to any “cross- 
street. track allowance, or right of way.”

The further provisions of sub-clause 3 of clause 7 are lim­
ited to deflection to the company's power-houses and ear-sheds, 
which are not in terms or in fact covered by the order in appeal. 
It is not seriously contended that the respondent intends to 
connect with car-sheds. Clause 11 gives the right to operate the 
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line across and along private properties only after a right of 
way has been expropriated, and this relates to such deflection* 
as I have mentioned.

Hut, however these sub-el a uses and clause 11 of the agree­
ment are viewed, they must, if effective in the way contended, 
include such a deviation ns was declared improper by the judjr 
ment of the Privy Council in pin (15 D.L.R. 270). Besides, 
both sub-clause 11 and clause 11 speak of tracks leading to track 
allowances or rights of way, and operation across and 
private property after the rights of way have been expro­
priated : expressions entirely contrary to what is now proposed, 
i.e., merely deflecting the line to connect immediately with ter­
minals and for the accommodation of its passengers, freight 
and ears.

The carriage of freight was urged as a reason why this de­
flection was necessary. It may be observed that by its Act of 
incorporation the right to carry freight is limited to the line 
outside the limits of the city of Toronto, and the provisions of 
56 Viet. ch. 94, see. 6. must lie treated as subordinate to that 
provision.

As I understand the judgment of Faleonbridgc, C..I.K It 
then Faleonbridgc. .1.- in 31 O.R. 367, he held that the provi­
sion in the Act of incorporation as to the clauses of tin- Railway 
Act relative to ‘ * powers, “plans and surveys, and “lands and 
their valuation,” applied to the ret only so far as re­
gards the portion of the railway outside the limits of the city of 
Toronto, and to the condition of affairs as it existed when the 
re» sought to exercise those powers. In that view the
Privy Council must have agreed in 1913. because the portion of 
Yonge street in question there was outside the limits as they 
existed in 1H77, and, if applicable, the powers in the Railway 
Act would have justified what was then refused. 1 accept it as 
the correct view of the statute (see also Voilier v. Worth ( 1876). 
1 Ex. D. 464), and in consequence have not been able to regard 
the C.8.C. ch. 66 ns in any way applicable here.

It seems strange that, when providing for the carriage of 
passengers and freight, the necessity now urged was not suffi­
ciently obvious to require express provision for handling it on

1

0834

83
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property adjacent to Vungc street and connecting that pro­
perty with the rails thereon. It may be observed that in the 
statute enabling the respondent to acquire parks (5Ü Viet. eh. 
«J4, sec. 8) no provision exists for running the tracks into these 
pleasure-grounds. There is no real reason why passengers 
should not board and alight from the ears on the streets, as they 
du elsewhere in the city of Toronto, where many more passen­
gers are daily carried, and find accommodation in a station 
across the sidewalk, if the respondent really desires to accom­
modate them.

I pon the whole, there is ground for the opinion that these 
emissions were designedly made, especially in view of the fact 
that, where connections were required with power-houses and 
car-sheds, they were set out in express words in the Act or in 
the agreements. There is no trace of any willingness anywhere 
to grant the right to deflect except for very limited and specific 
purposes. The necessity for extreme caution with regard to 
the franchise claimed by this company before the Privy Council 
may have been foreseen and thus provided for.

No doubt, modern experience indicates that increased efliei- 
eiiev and decreased cost can he attained by the expenditure of 
money in facilitating the operations of a railway. But these 
considerations are not sufficient in themselves to warrant an 
extension of the words used in the statute or agreements beyond 
their plain meaning. Nor are they really applicable in a ease 
where a railway was originally planned with horses as a motive 
power and with the idea that the highway was the cheapest and 
most convenient right of way, both for running and for operat­
ing all its functions. With a franchise expiring in lil years, 
any large amount of money to be spent on terminals and for 
the comfort of passengers can hardly have been expected, and 
the language used was. no doubt, appropriate to the existing 
conditions. If, in 1894. where a 35-vear franchise was being 
granted, there had been a change in the point of view, it might 
have been expected that what is now pressed for would have 
been provided for if an intention to do so existed.

There is not in what took place before the Ontario Railway 
and Municipal Board any comparison instituted between the
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way in which the passengers who come ami go over the respun- 
dent’s railway arc handled by the Toronto Railway Company 
upon Yongc street, Home few blocks Iwlow, nor how far freight 
could be dealt with at the ear-sheds a couple of streets above. 
It hi doubtful whether thin Court has much to do with that as 
an element of fact ; but. Hpeaking for myself, 1 would have pre- 
ferred it, if the question of inconvenience had been more clearli 
<lealt with before the Board.

I have gone over the subsequent and present législation cited 
upon the argument, and 1 am unable to come to the conclusion 
that anything that appears therein enabled the Board to deal 
with the subject unaffected by the terms of the agreements 
already recited or that the various sections relied on operate to 
give larger rights than the Act of incorporation did. i.c.. sub­
ject to and upon the terms of the agreements. Indeed, see. 229 
of the present Ontario Railway Act recognises this in terms.

My conclusions may be summarised thus:—
1. The Act of 1877. 40 Viet. eh. 84, does not incorporate the 

sections of the C.8.C. eh. ti(i. relict! on by the Board, so as to 
enable the powers therein given to be now exercised except «mt 
side the (present) limits of the city of Toronto.

2. That those limits are the limits existing when any appli­
cation is made w hich has to rely, for the right to exercise tlu- 
desi red powers, on the sections referred to.

3. That the rights of the respondent are to be put in force 
only under and subject to the agreements which it from time 
to time makes with the municipalities concerned, and that the 
agreements define the rights with which the respondent in 
clothed, in the absence of express legislation.

4. That the municipalities concerned arc those which have 
jurisdiction over the streets and highways in question when an 
agreement is actually made.

5. That the County of York had. on the date when the 1894 
agreement became effective, i.e., on the 25th October, 18%. lost 
jurisdiction over that portion of Yonge street in question, and 
that the Township of York then possessed it.

6. That the Township of York is not shewn to have given 
any permission or agreement while it had such jurisdiction.
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7. That that portion of Yonge street passed to the City of 
Toronto in 1908 unaffected by the provisions of the 1894 agree­
ment.

8. That that agreement, even if it bound the City of Toronto, 
dues not comprehend such a deflection as is allowed here, under 
any of its terms nor under any that ought to be implied.

9. That the Hoard had no power or authority, cither under 
any agreement already made, or under any statute, to make the 
order appealed from, giving the right to connect with terminals 
or with tracks and buildings on the lot in question for the 
accommodation of passengers and freight.

I think the appeal should be allowed with costs, and the 
order vacated.

Since the hearing of this appeal, the Court has had the ad­
vantage of a further argument on the effect of the documents 
recently produced. It has not in any way altered my view. 
Nothing that was then presented convinces me that the County 
of York had not, before the second agreement of 189(5 became 
effective, and before the validating statute, lost its jurisdiction 
over that part of Yongc street annexed in 1908. The statute 
declares the agreements to be binding on the parties thereto, 
and does not purport to affect the rights of the Township of 
York.

Ix'klly, J. :—By 40 Viet. oh. 84, the Metropolitan Railway 
Company of Toronto was incorporated with power to construct, 
maintain, complete, and operate a double or single track iron 
railway, with the necessary side-tracks and turn-outs upon and 
along such streets and highways and railway tracks or lines 
within the jurisdiction of the Corporation of the City of Tor­
onto, and of any of the adjoining municipalities, as the com­
pany might be authorised to pass along, under and subject to 
any agreement thereafter to be made between the city and these 
municipalities or railway company and the said company, as 
to const ruction, maintenance, and repair of roadway, etc., ami 
under and subject to any by-laws of the corporations of the 
said city and municipalities respectively, or any of them, made 
in pursuance thereof.

This Act also authorised the councils of the city and of the
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said municipalities, or any of them, and the company, to elite: 
into agreement!* relating to the construction of the railway. 
and for several purposes, including the location of the rail wax. 
ami the particular streets along which the same should he laid. 
and it provided that the powers contained in it (the Act) should 
remain in abeyance until such agreements should be entered ini 
(sec. 17).

The name of the company has more than once been changed 
by statute, and the respondent, so far as is material to the pr< 
sent inquiry, may be considered the successor of the eonipam 
so incorporated.

On the 2ôth J une, 1884, an agreement was entered into i>< 
tween the Municipal Council of the County of York and tin 
railway company permitting the company, on terms therein set 
out, to construct and operate a street rail track or tramway 
with the necessary culverts, switches, and turn-outs (such 
switches and turn-outs being limited to four in number' in. 
upon, and along that portion of Yongc street lying between tin 
northern limit of the city of Toronto and the town-hall at Rglim: 
ton, in the township of York, that part of Yongc street being 
then owned by the county. Clause 5 of the agreement is: “Tin 
location of the line of railway in the said street or highway 
shall not be made until the plans thereof shewing the positions 
the rails and other works on said street shall have been submitted 
to and approved of by the warden, county commissioners, and 
engineer.”

By clause Hi. the privileges and franchises granted were made 
to extend for 21 years from the 25th dune. 1884 ; and by an 
agreement of the 28th January, 1886, these privileges and fran 
chiscs were further extended so as to run for 31 years from the 
25th June. 1884. Both of these agreements, and others as well, 
were, by 56 Viet. ( 1893) eh. 04. confirmed and declared bind 
ing on the parties to them. All these agreements are set out in 
full in schedule A. to that Act.

The company’s application to the Ontario Railway and 
Municipal Board, from whose order the present appeal is taken 
was for approval of its plans for “switches or deviations from
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Yonge street into the company's projierty south of Farnhani 
avenue" on the west side of Yongv street.

In 1888 th<- city’s limits were extended northerly to a line 
a short distance to the south of Faniham avenue, and in 1908 
the limits were still further extended northerly, this latter ox 
tension taking in the land into which the respondent now seeks 
tu construct “switches or deviations."

In 1890. the county parted with its title to the part of Yonge 
street now under consideration, and the city, when its limits 
were extended in 1908, acquired it.

<'lausc 5 (quoted above) in my opinion imposes an obstacle 
to the right of the company to succeed on the application. Keep­
ing in mind that the powers and rights of the company, a 
creature of statute, to build upon or over and to use the high­
ways, are not inherent, but are only such as are conferred b\ 
statute or by agreements authorised by statute, the fulfilment 
of the conditions imposed upon it is an essential to locating its 
line of railway in or upon the street or highway. Vnless, there­
fore. there can be found other agreements, acts or happenings, 
expressly or in effect relieving the company from the obliga­
tion so imposed upon it. of submitting plans and obtaining the 
approval referred to, it is still bound thereby. 1 have searched 
without result in subsequent legislation and agreements for an 
expression of authority to the company to proceed unless in 
compliance with these conditions. These imperative require­
ments are still in force.

The respondent relics on these later agreements, particularly 
that of the Cth April, 1894. for authority for the course it has 
taken. These agreements dealt largely with extension of the 
railway still further to the north, that of the 6th April. 1894. 
between the county and the company, in clause? 7 (3) providing 
for the construction, putting in, and maintenance of “such cul­
verts. switches, and turn-outs as may from time to time lie 
found to be necessary for the operating of the company’s line 
of railway on Yonge street, or leading to any of the cross-streets 
leading into or front Yonge street, or for the purpose of leading 
to any track allowance or rights of way on lands adjacent to 
Yonge street, where the company's line deflects from Yonge
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street, or to the company’s power-houses and car-sheds;” and 
danse 11 being: “The company may deflect its line from Vong« 
street and operate the same across and along private properties 
after expropriating the necessary rights of way under the pm 
visions of the statutes in that behalf.”

There is no express repeal of or interference with the terms 
of clause 5 above cited; but in the legislation of 1897 (60 Viet, 
cli. 92), by which the agreement of the 6th April, 1894. ami 
another agreement between the same parties of the 7th Fell 
ruary, 1896, were validated, there is an indication of intent i <n 
not to disturb the rights of the company in the territory now 
in question, where (by sec. 6) it is provided that, in the event 
of the city extending its limits so as to include any portion of 
the right of way, such extension of the limits shall not affect 
the rights of the company at the date of such extension or its 
property then situate within such extended limits, and that tin- 
powers conferred by that Act on the company shall remain as 
if the said limits had not been extended.

1 entertain grave doubts of the company having acquired the 
right to “deflect” its line from Yonge street in the manner 
and for the purposes now intended; as to that, however, I do 
not desire to be taken as expressing an opinion intended to ho 
binding. But, assuming such right to exist, 1 am clearly of 
opinion that it cannot be exercised unless by compliance with 
the conditions imposed by clause 5 of the agreement of the 25th 
June, 1884; a course which it has not followed, there being 
nothing in the material before us to shew that plans were so 
submitted or approval obtained.

The appeal should be allowed with costs.
Appeal allowed.

U S. FIDELITY & GUARANTEE CO. v. PHARAND

<Jiirbee l\ inti's Ht nrh. \ppral Sitlr. Sir Horner \rrhainbraull, I'. l .
Trrnlioline. I.arert/nr. Cross anti Carroll. June 19. 1915.

1. .1VDICIAI. SALK (8 111 A—27 I—SIIKRIKK'n SAI.K—Fxil.l RF. OK TITI.I
RldllTS OK ri'RCII ankr—Rkcovbhk against attach ini; crkditor.

A purchaser at a sheri IPs unie*, who is miahle to obtain posses-ion 
of lots he purchased on account of an erroneous survey of tin* land 
lias no recourse for the purchase price against one who prosccut-d 
the execution in subrogation to tin* rights of an attaching creditm
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Appeal from judgment of Chauvin, »!., Superior Court, in QUE 
favour of plaintiff. K. B.

(leorge (\ Wright, for appellant. ÏTs
Devlin <t- file. Marie, for respondent. FjDtxm a

The respondent purchased 9 lots in the subdivision of an 
immovable at a sale made bv the sheriff of the district of Ottawa

PlIAHAM).
for the sum of $900. The sale had been made in a case of -----
MeVarthg v. ('itg of Unit, 12 D.L.R. 502, in proceedings by the 'N, Ul'1 1 
\ppellant who had caused himself to be subrogated tod. XV. Stc.
Marie, attorney in this cause, for his costs. The lots were not 
delivered to the purchaser because it was discovered subse­
quently that, on account of an erroneous survey, the subdivision 
lots sold were found to be identical with numbers of subdivision 
of public streets or in possession of other owners. The respon­
dent then brought an action against the appellant to be re­
imbursed his $900, alleging that the lots had not been delivered 
to him because they did not exist.

The appellant pleaded in fact and in law that the lots had 
been seized from the apparent owners of these immovables, and 
that their rights had been transferred to the plaintiff, and that 
it was for him to take the necessary proceedings to be placed 
in possession. The defendant denied that there was any privity 
between it and the appellant, and that it was not obliged to re­
imburse him.

The Superior Court maintained the action upon the prin­
ciple that to constitute a contract of sale it is necessary that 
there should be something to form the object of it. Now, as the 
lots sold had no existence there had been no sale. It condemned 
the appellant to reimburse the $900 paid by the respondent.

This judgment was reversed on the following grounds
“Seeing that on September 30, 1913, the plaintiff-respon­

dent bought, at judicial sale from the sheriff of the district of 
Ottawa, certain lands described in his declaration in this cause 
and forming parts of block number 135 in ward number 3 on 
the official plan and book of reference for the city of Hull, for 
the price of $900 which he paid to said sheriff ;

“Seeing that by his demand in this cause, the said plaintiff- 
respondent complains that he has been unable to enter into



2tiÜ

QUE

K. B.

' 8
Fidelity & 
Guarantee 

Co.

PUABANU.

Dominion Law Rkports. |26 DIB.

possession of the nu id lauds su purchased by him, alleging that 
if the same exist at all. they arc in possession of third person- 
and prays that the defendant-appel lant, as being tin credit"! 
prosecuting the execution in virtue of which the said lands pur 
port to have been seized and sold, as aforesaid, be adjudged t> 
deliver possession of the said lands to the plaintiff-respondent 
or in default of so doing to repay the said sum of $1100 to him

“Considering that it is not proved that the defendant 
appellant was vendor of the said lots, but merely that being in 
the rights of M. Ste. Marie, judgment creditor for costs of James 
K. McCarthy, it was the prosecuting creditor at whose instance 
the said lands purport to have been seized and sold under execu 
lion duly issued for recovery of the said costs, that the defen­
dant-appellant is not shewn to have been at fault in having pro 
cured to be seized lands not ostensibly belonging to the said 
judgment debtor McCarthy, and that it is not proved that any 
part of said sum of $!•()() was paid to the defendant-appellant

“Considering that the obligation and responsibility alleged 
against the defendant-appellant as a creditor prosecuting exe­
cution do not exist ;

“Considering, moreover, that it is not proved that lands of 
the description of those which purport to have been sold as afore 
said do not exist ; all that can be said to have been proved in 
that respect being that, in consequence of an overlapping of 
surveys, the greater portion of the lands purchased by tin de 
fendaiit-rcspondcnt as aforesaid aie also represented by differ 
out numbering or description as being lands held by other 
owners or laid out as streets, and it has not yet been deter 
mined which should prevail ;

“Considering that the plaint iff-respondent does not offer to 
cede to the defendant-appellant his rights under the said slier 
iff’s sale ;

“Considering that it is not proved that the plaintiff-respoii 
dent applied for an order commanding the sheriff to put him in 
possession of said lands;

“Considering, therefore, that there is error in the judgment 
appealed from, whereby the said action was maintained :

“Doth maintain the appeal, doth reverse and set aside thi
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judgment appealed from, to wit, the judgment pronouneed b\ 
the Superior Court in the district of Ottawa, on March 1, 1915, 
uml. now giving the judgment which the said Superior < unit 
ought to have pronounced, doth dismiss the plaintilV-respon- 
• lent's action with costs as well in the Superior Court as of the 
appeal in this Court, except the costs of the defendant's inscrip­
tion in law in the Superior Court which remain adjudged 
against the defendant ; saving to the plaintiff such recourse as 
may Ik1 available to him by law in respect of the said sheriff’s 
vale and of the price thereof, in the circumstances.”

Judgment reversed.

SHAJOO RAM V THE KING.
' 11 « i mu ' I I'iimi>!>i. Sir l'hni hs f'itr/mtni l.. f *../.. ami lilinglnn. Ihiff. 

Anglin ami Hroihur. March 15. 11115.

1 Oaths (j I A 2 Form ok <xx i. mom, \ llixuoo Sxx k xhim. i mton.h 
XX INTKRI'RKTKIt.

\\ here a Hindoo wit nets in :i rrimitvtl fast- is sworn through an inter­
preter Iiy solemnly promising with uplifted hand to tell tlv truth, the 
whole truth, and nothing hut the truth, and he asseois to such cercmom 
as llie appropriate and usual one in sxvearing men of his nationality and 
class with intent that his evidence should lie received and acted upon as 
evidence given under oath, and thereupon answers affirmatively an inter­
rogation whether the “oath” he had taken was landing upon his con­
science, he must lie taken to have invoked his deity by such ceremony 
even though it does not apjicnr that express words of invocation were 
uttered in cnmvction with his solemn promise to tell the truth, and such 
xvitness is properly convicted of perjury if his testimony proves false 

l(. \ ShajiHi linin. I'• D.b.R. did. JdCan (V. ( ":t~ ddl. allirmed ;
\ l.m I'tiiii. s Can. <‘r. Cas. KIT. 11 ltd ' ll 102. and C'/rri/ v Tin King. 
15 D.b.R. d47. 22 Can. Cr. Cas. 191, is Can S ( R. 5d2 referred to.|

Appeal by defendant from the judgment of the Supreme 
Court of British Columbia, It. v. Shajuo Ham, 19 D.L.R. 313, 
23 Can. Cr. Cas. 334.

The judgment appealed from had affirmed the appellant's 
conviction for perjury I Irving. J.A., dissenting).

II*. L. Scott, for the accused.
./. A. Ritchie, for the Crown.
Fitzpatrick, CJ.:—This apjwal should lie dismissed. 
Idinuton, .1.:—I think this appeal should be dismissed. 

Sufficient reasons are assigned therefor and appear in the judg­
ments of the Court below and it seems needless to repeat them

Drff, J.: I think there was evidence, meagre it is true, but 
'till sufficient, to supjjort a finding by the jury that the accused.
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CAW< presenting himself as a witness in a Court of justice, and giving
8.C. the answers he did give, on his examination, on the voire din, m

KhuocTr \m declared that the ceremony which was accepted as the taking
c. of an oath was in fact binding on his conscience as an oath. Ii 

The King. . . . . . . . . . ,___ probable that the jury in reaching their conclusion assumed.
i>'i»r. j. | think they were entitled to assume, that the witness understood 

that he was going through that which was the ordinary form < : 
oath administered to persons of his race and class in the Court 
of British Columbia, and of course generally accepted as a form 
of oath binding on their consciences.

On the questions of law 1 am in entire agreement with tin 
view expressed by Mr. Justice Martin, in which Mr. Justin 
MclMiillips concurred, which view is concisely stated in the judg­
ment of the Chief Justice in the case of Hex v. Lai I’imj. 8 ( an. 
Cr. Cas. 407, 11 B.C.B. 102, in a passage which is quoted in tin 
judgment of Mr. Justice Martin, and is in the following words

“ It seems to me that when a man without objection takes tin 
oath in the form ordinarily administered to persons of his race <»r 
belief, as the case may be, lie is then under a legal obligation to 
speak the truth, and cannot be heard to say that he was not sworn. 
If we were to decide otherwise we would deprive the evidence 
given in a Court of justice of the most powerful and necessary 
sanction which it is possible to give it, namely, the risk of n 
prosecution for perjury."

In British Columbia, indeed, the facts being as above men­
tioned, the question would seem to be beyond controversy by 
reason of the declaratory enactment of 1 <V 2 Viet. (Imp.), eh. Id.'», 
as follows :—

“An Act to remove doubts as to the validity of certain oaths.
“Be it declared and enacted by the Queen's Most Excellent 

Majesty, by and with the advice and consent of the Lords Spiritual 
and Temporal, and Commons, in this present Parliament assem­
bled, and by the authority of the same, that in all cases in which 
an oath may lawfully be and shall have been administered to 
any person, either as a juryman or a witness, or a deponent in 
any proceeding, civil or criminal, in any Court of law or equity 
in the United Kingdom, or on appointment to any office or em­
ployment, or on any occasion whatever, such person is bound h\ 
the oath administered, provided the same shall have been admin­
istered in such form and with such ceremonies as such person may
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declare to he binding; and every such person in ease of wilful 
false swearing may lx* convicted of the crime of perjury in tin* 
same manner as if the oath had been administered in the form 
and with the ceremonies most commonly adopted.”

Eighteen years before that statute was passed, Abbott, ( 
in Tin1 Quern's ('use, 2 Brod. <V Bing. 284. used these words:

“ I conceive* that, if a witness says In* considers the oath as 
binding upon his conscience, he does, in effect affirm, that, in 
taking the* oath, he has called his God to witness . . . and
having done that, that it is perfectly unnecessary and irrelevant 
to ask any further questions.”

There seems to be no substance in the objection that the oath 
was administered by the interpreter and not by the magistrate. 
The interpreter was merely the mouthpiece of the judicial officer. 
I think tlx* appeal fails.

Anglin, .1.: The appellant was admittedly capable of taking 
an oath. He was not a person authorized to make affirmation 
under sec. 14 of the Canada Evidence Act. To sustain his con­
viction for perjury under sec. 170 of the Criminal Code it is there­
fore necessary to shew that he told what was known to him to be 
false as part of his evidence upon oath in a judicial proceeding.

With Mr. Justice (îalliher I regret that greater care was not 
taken in the Police Court proceedings, when the appellant was 
called as a witness, to make it certain that he fully understood 
that he was about to give evidence under the sanction of an invo­
cation of the Deity (his Deity) as witness to his truthfulness. 
In whatever form it may be administered, that is in English law 
the essence of an oath. Omychufid v. Marker, 1 Atk. 21 at 48; 
Attorney-General v. HraiUaugh, 14 Q.B.D. 008 at 70S; Curry v. 
The King, 15 D.L.R. 347. 22 Can. (>. Cas. 191, 48 Can. S.C.K. 
532 at 534 and 535.

The evidence on the defendant’s trial for perjury fairly estab­
lishes that, before giving his testimony at the Police Court, he 
solemnly promised with uplifted hand to tell the* truth, the whole 
truth, and nothing but the truth. That he said “I swear,” 
though probable is uncertain. But he answered “yes” to the 
question “Is the oath you have taken binding on you?” or, it 
may have been, “binding on your conscience,” or some equivalent 
term. The Queen's Case, 2 B. dt B. 284 at 285.
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It also appears that it is the custom of the people to whom i i. 
defendant tielongs to swear by putting up the hand; and he him­
self was so sworn when giving evidence on his own behalf on lib 
trial for perjury. Taking all these circumstances into account n 
would seem to be a not unreasonable inference that the defendant 
knew he was taking what was intended to be an oath, that In- 
purpose was to have the Court believe that he was swearing !.. 
tell the truth and by uplifting his hand to invoke the I)eil\ , 
witness. On the whole, though not entirely satisfied that tin 

appellant did actually call upon the Deity to witness his truth 
fulness, neither am I satisfied that he did not. I entertain no 
doubt, however, that lie gave his testimony with full knowledge 
that it would, and with deliberate intent that it should, be r< 
ceived and acted upon as evidence given under oath.

I am, for these reasons, not prepared to dissent from the judg 
ment affirming this conviction.

Buodkvu, .1.: The appellant claims that he has not been duly 
sworn and that he could not then be convicted of perjury. He i- 
a Hindoo, and the evidence shews that when lie was sworn tin 
interpreter did his best to convey to the mind of the witness what 
he was bound to do as such.

He volunteered to take the oath by the uplifting of the hand. 
As the Chief Justice said in Curry v. King, 15 D.L.K. 347.22 Can. 
Cr. ('as. 191, 48 Can. S.C.It. 532:—

“Having taken the oath in that form without objection it b 
an admission that the witness regarded it as binding on his con­
science.”

I cannot see how the appellant may claim to-day that Ik- has 
not been duly sworn. He was examined in this case before the 
Criminal Court and there took the oath in the same way.

1 am of opinion that if a witness allows himself to be sworn 
in any form without objecting to it, he is liable to be indicted for 
perjury, if his testimony prove false. Best on Evidence, 10th ed 
p. 151. It would be a pity if perjurers could escap# on techni­
calities such as the one which is raised in this case. The 
appeal should be dismissed.

A ppeal dittmiatu tl.
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REX v. STUDDARD ONT

Ofitflno Hu/H'i hh t'uui't, l.rimux. ./. Ortoln i 7. I!*I S. Ç.

lloMU'IDK (f II IK DhvxKKWKHH HKIMCINU i'KIMK m MANSI M liHTKK.
Homicide is reduced from murder to matutlaugliter where the acciwd, 

at tin' time he committed the iu-1. wa# so under the influence of liipior 
that hia reason was dethroned and he did not know what lie was doing 
or know that he was liable to cause grievous bodily harm.

(Compare A*, v. Jrxsamim-, I D.L.R. 2*5. HI Can. <Y. Cas. 211 3 
o.W N 753, and II. v. Wilson. 21 Can. Cr. Can. 1 fv Hi VS.lt. 51*.|

Trial on a charge of murder. statement

Lennox, in his charge to the jury, said that three defences Lenn01,J-
were set up, and that upon matters of fact the jury must act 
upon their own final judgment in the matter. (Questions of fact 
were entirely for them, hut as to matters of law they must take 
the ruling of the Judge.

As to the first line of defence, that the death was not 
caused by the prisoner, he thought the evidence was. conclusive 
that th(‘ prisoner caused the death of Mrs. Job, but it was still 
a matter for the jury to determine.

As to the question of insanity, after referring to the evidence 
of experts and others, his Lordship stated that, in his opinion, 
there could not be said to be any evidence of insanity in the 
legal sense, and defined what insanity means as a matter of law.
He was, therefore, of the opinion that the defence upon both of 
these lines had failed.

As to the defence of drunkenness, however, his Lordship 
charged the jury that the matter stood in an entirely different 
light. If the accused at the time he committed the act was so 
under the influence of liquor that his reason was dethroned, that 
he did not know what he was doing, was dangerous, and did not 
know that he was liable to cause grievous bodily harm, then he 
was guilty of manslaughter only, and not murder, and if the 
jury were in doubt as to whether they should find a verdict of 
murder or manslaughter it was their duty to give the prisoner 
the benefit of the doubt and bring in a verdict of manslaughter.

N.B.—The jury found the prisoner guilty of manslaughter, 
with a strong recommendation for mercy, and he was sentenced 
to eight years’ imprisonment..
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McTAVISH v. McLEOD.

Hrilish Coin in hin Sii/jiriin I’oiirl. Uonlonohl. ./. .Ion mini Jo. |!l|i;

I sl,M IHi I‘KHHIUMA\I h I #1 F. I—30 I < l| .11 III.Ml-NT ON 8HHKMKN l , 
ACTION—K\< HAXCii; Ol I.A MIS.

W Ihtc* an action coming cm for trial i» settled l»y tin- parties. « 
tin* term* ui settlement arc* inccir|ioratc-i| in a I urinal jtulginviit ; 
citling lui an exchange- ol |irc»|ic*rtics xvliicli tin* plaint ill' ha* l'aiii-1 i 
cuinplx with, tin* ilcfi-mlants" mni'cly in in an action for apevilic pi­
lonna nee* and not In an order directing an assessment of dam.i

Aiti.ication for mi order directing nn iisNossmrnl of dim 
ages.

Hamilton Iliad, for plaintiff.
•/. 7. (lihsoH, for defendant.

M xeno.x xi.n. .1. : l pon these aetions eoining on for trial, the 
parties settled the same. The terms of settlement were inroi 
pointed in a formal judgment, providing, inhr alia, for an < 
change of certain properties. Plaintiff failed to comply will, 
the provisions for exchange, and defendant now seeks, on account 
of such default, to obtain an order directing an assessment of 
any damages lie may have suffered thereby. It is not the in 
forcement of the judgment which is now sought, but the allow 
a nee of damages for non fulfilment of the terms of the judgment 
I think this course cannot be pursued. In my opinion, it should 
be tin* subject of independent proceedings. In arriving at this 
conclusion I have considered a number of authorit x but can­
not find any decision which goes the length sou by the de 
fendant. Notwithstanding the inclination of i! ,mrt to avoid 
multiplicity of legal proceedings, still I do i in the absence 
of authority, feel disposed, by directing damages to be assessed, 
to tints deprive the plaintiff of any defence he may have against 
such ,i claim for damages. It will be necessary for the defeii 
dant to bring an action for specific performance, claiming an 
alternative remedy.

As the defendant has failed in this application there will hi 
costs to the plaintiff in any event.

. 1 />/>/h at ion dismissed
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BONANZA CREEK GOLD MINING CO. v. THE KING.

J udu'KiI Committee oj I he Privy Council, tin Lord Chancellor, Viscount Haldane.
Lord Parker of Waddington and Lord Sumner. February 21. IVHi.

1. Corporations and companies (§ 1 A — 1)—Territorial powers—Knurr
TO CARRY ON BUSINESS OUTSIDE OK PROVINCE.
A company incor|>or:itp<l by provincial letters patent has the capacity 

to acquire and exercise powers and rights outside the territorial 
boundaries of the province where it is incorporated; hence, an Ontario 
mining corporation is not precluded from carrying on mining business 
in the Yukon Territory and receiving licenses or certificates in resect 
thereto from tin* executive officers of that territory.

(21 D.L.R. 138, 60 Can. KC.K. 634. reversed.! '
2. Corporations and companies (§ IV I)—GO)—Doctrine of i.i.tua vires

—Grounds for forfeiture of charter- Distinction.
In the case of a company created by charter, the doctrine of ultra 

rires h;us no real application in the absence of statutory restriction added 
to what is written in the charter, and such company lias the capacity 
of a natural person to acquire i lowers and rights; if by the terms of the 
charter it is prohibited from doing so, a violation of this prohibition is 
an act not beyond its capacity, and is, therefore, not ultra vires, although 
such a violation may well give grounds for proceedings by way of scire 
facias for the forfeiture of the charter.

lAsMury Carriage Co. v. Riche, L.R. 7 II.L. (163, distinguished.)
ii Constitutional law (§ I G—140)—Provincial powers—Incorpora­

tion of companies—“Provincial objects.’’
Sec. V2 (11) of the British North America Act, conferring upon pro­

vinces the exclusive power to legislate in respect of “the incorporation 
of companies with provincial objects,” is wide enough to enable the legis­
lature of the province to keep alive the power of the executive to incor­
porate by charter in a fashion which confers a general capacity analogous 
to that of a natural person, with an ambit of vitality wider than that of 
the geographical limits of the province, except that rights outside of tin- 
province would have to be derived from authorities outside of the pro-

•1 Constitutional law (§ I G—140)—Incorporation of companies— 
“Provincial objects”—Scope of limitation.

The limitations of the legislative powers of a province expressed in 
m-c. 02 of the British North America Act, 1X07, and in particul ar the 
limitation of the power of legislation to such as relates to the “incor­
poration of companies with provincial objects” (sub-sec. II of sec. 02', 
confine the character of the actual powers and rights which the provincial 
government can bestow, either by legislation or through tin* executive, 
to powers and rights exercisable within the province.

» Constitutional law <§ I 1) 1—82)—Distribution of powers—F.xeuu- 
tive—Prerogative of Lieutenant-Governor—Incorporation 
of companies.

The distribution of |xiwvrs under the British North America Act, 
between the Dominion and provinces, extends not only to legislative 
hut executive authority; hence, the effect of secs. 12, 04 and 06 of the 
Ad is, that, subject to certain express provisions in that Act and to the 
supreme authority of the Sovereign, the exercise of the prerogative is 
delegated to the Governor-General and through his instrumentality to 
the Lieutenant -Governors, and the powers to grant letters patent for 
the incorporation of companies, which the Governor-General or Lieu­
tenant-Governor possessed before the Union or Confederation, must he 
taken to have passed to the Lieutenant-Governor of the province, the 
continuity of which is made by implication to depend on the appropriate 
legislature not interfering.

I Liquidator of Maritime Rank v. Receiver-Cent., N.B., [1N92| A.C. 437
applied.)
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Appeal from the judgment of the Supreme Court of Canada, 
21 D.L.R. 123, 50 Can. S.C.R. 534, which is reversed.

The judgment of the Hoard was delivered by
Viscount Haldane:—This is an appeal from a judgment of 

the Supreme Court of Canada (21 D.L.R. 123, 50 Can. S.C.R. 
534) in a petition of right which gave rise to questions of con­
stitutional importance as to the position of joint-stock com­
panies, incorporated within the provinces, but seeking to carry 
on their business beyond the provincial boundaries.

The appellants were incorporated in Ontario by letters patent, 
dated December 23, 1904, and issued under the authority of the 
Ontario Companies Act and by virtue of any other authority 
or power then existing, in the name of the Sovereign and under 
the Great Seal of the province, by its Lieutenant-Governor. 
The letters patent recite that this Act aut horises the Lieutenant- 
Governor-in-Council by letters patent under the Great Seal to 
create and constitute bodies corporate and politic for any of the 
purposes or objects to which the legislative authority of the 
province extends. They go on to incorporate the company to 
carry on the business of mining and exploration in all their 
branehes, and to acquire real and personal property, including 
mining claims, with incidental powers. There are no words 
which limit the area of operation or prohibit the company from 
carrying out its objects beyond the provincial boundaries.

In the years 1899 and 1900 the Crown, through the Minister 
of the Interior of the Dominion, had granted to predecessors 
in title of the appellants leases of certain tracts of land, in what 
is now the Yukon district, for the purposes of hydraulic mining. 
Two of these leases contained exclusions of so much of the tracts 
as had been taken up and entered for placer mining claims. In 
the year 1900 the Crown entered into agreements with these 
predecessors in title to the effect that, if any of the placer mining 
claims within the tracts should be forfeited or surrendered, the 
Crown would include them in the tracts by supplementary leases. 
The original leases having subsequently been assigned to the 
appellants, and certain of the placer mining claims having re­
verted, the Crown purported, in 1907, to demise to the appellants 
these claims, and to agree to demise to them such other of the 
claims as might thereafter revert, for the same terms of years 
as those for which the original leases were granted.
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In 1901) the Minister of the Interior of the Dominion had 
purported to issue to the appellants a free miner's certificate. 
This certificate was issued in conformity with certain regulations 
under an Order-in-Council made under the provisions of the 
Dominion Lands Act, which gives the right to a free miner’s 
certificate to persons of over 18 and to joint-stock companies, 
the latter being defined to include any company incorporated 
‘•for mining purposes under a Canadian charter or licensed by 
the Government of Canada.”

When the Yukon district was, by the statute passed by the 
Dominion Parliament in 1899, made a separate territory, power 
to make ordinances was conferred on the commissioner of the 
territory. Under this power the Foreign Companies Ordinance 
was passed, under which any company, incorporated otherwise 
than by or under the authority of an ordinance of the territory 
or an Act of the Parliament of Canada, was required to obtain 
a license under the ordinance to carry on its business in the 
Yukon territory. Such a license, when issued, was made suffi­
cient evidence in the Courts of the territory of the due licensing 
of the company. In September, 1905, the appellants obtained 
such a license.

In 1908 the appellants presented a petition of right in the 
Exchequer Court of Canada, alleging that, in breach of the 
agreement entered into by the Crown, placer mining claims 
which had reverted to the Crown and should have been leased 
to the appellants had been wrongfully withheld from the appel­
lants, and that, by reasons of this and of other breaches of the 
agreement, the appellants had suffered heavy damage, for which 
they as suppliants prayed compensation. The respondent de­
livered an answer to the petition of right, the first two para­
graphs of such answer being as follows:—

1. The rv8|K>ndvnt denies that the suppliant has now or ever has had 
the power, cither under letters patent, license, free miner’s certificate, or 
otherwise, to carry on the business of mining in the district of the Yukon, 
or to acquire any mines, mining claims, or mining locations therein, or any 
estate or interest by way of lease or otherwise in any such mines, mining 
claims, or locations.

2. Should a free miner’s certificate have been issued to the suppliant, 
the respondent claims that the same is and always has been invalid and 
of no force or effect, that there was no power to issue a free miner’s certificate 
to the suppliant, a company ineorixirnted under provincial letters patent, 
and that there was no power vested in the suppliant to accept such certificate.
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Cassels, J., the Judge of the Exchequer Court, ordered the* 
questions of law raised by these paragraphs of the answer to 
be disposed of, and, pending this, stayed all other proceedings. 
He subsequently heard arguments upon the questions thus raised. 
As the result he decided that he ought to follow what he con­
ceived to be the opinions given by the majority of the Judges of 
the Supreme Court of Canada in a general reference which had 
been made to them in regard to companies, opinions which arc 
now before this Hoard for consideration in the appeal which was 
argued immediately after the present one. He thought that tin- 
majority in the Supreme* Court had decided that a provincial 
company was confined in the exercise of its functions to tin- 
province where it was incorporated. He, therefore, dismissed 
the- petition of right, but without costs, on the ground taken in 
the first of the above-quoted paragraphs of the answer. On the 
narrower ground taken in the second paragraph he did not enter.

There was an appeal to the Supreme Court, and the learned 
Judges were divided in their views. The Chief Justice, Davies, 
J., and Duff, J., were of opinion that it was ultra vires of the 
appellants to exercise* powers or to acquire rights outside the 
boundaries of the province of Ontario. Idington, J., and Anglin, 
J., were of a different opinion. They held that, while a pro­
vincial company could exercise its powers as of right only within 
the* province where it was incorporated, it was elsewhere in 
Canada like* a foreign company, and had capacity to accept 
rights and powers conferred on it by comity by another Govern­
ment.

The majority in the Supreme Court were, therefore, adverse 
to the appellants on the first question raised—that as to general 
capacity. On the question raised by the second paragraph of 
the answer, Duff, J., expressed an opinion in favour of the appel­
lants. On the question, which was one of construction, and arose 
only if he was wrong in his answer to the wider question, he 
thought that the condition of acquiring, under the Dominion 
Regulations approved by the Order-in-Council already referred 
to, the right to a mining location to be worked by hydraulic 
process, was the obtaining a free miner's certificate under the 
Dominion regulations governing placer mining. Under those 
regulations a joint-stock company might receive such a certificate,
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if it came within the definition of being “incorporated for mining 
purposes under a Canadian charter, or licensed by the Govern­
ment of Canada.” Differing from the Chief Justice, who had been 
adverse to the appellants on this point also, Duff. .1was of opinion 
that the expression, “Canadian charter,” meant, not a charter 
granted under Dominion authority, but one emanating from any 
lawful authority in Canada. Otherwise, as he pointed out, 
a company incorporated by Yukon authority, or by the council of 
the North-West Territories before Yukon became a separate terri­
tory, would be excluded, along with companies incorporated by 
the Province of Canada before confederation.

Their Lordships have come to the same conclusion on this 
point as Duff, J. They think that the appellants, if they pos­
sessed legal capacity to receive such a Dominion certificate, had 
it validly bestowed on them, and that, if so, they subsequently 
obtained a good title to the mining locations, and also to the 
Yukon license to carry on business which was granted to them. 
This subordinate question ought, therefore, to be answered in 
favour of the appellants.

Their Lordships accordingly turn to the larger question raised 
by the first of the two paragraphs, a question which is of far- 
rcaching importance. It is whether a company incorporated by 
provincial letters patent, issued in conformity with legislation 
under sec. 92 of the B.N.A. Act, can have capacity to acquire 
and exercise powers and rights outside the territorial boundaries 
of the province. In the absence of such capacity the certificates, 
licenses, and leases already referred to were wholly inoperative, 
for, if the company had no legal existence or capacity for pur­
poses outside the boundaries of the province conferred on it by 
the Government of Ontario, by whose grant exclusively it came 
into being, it is not apparent how any other Government could 
bestow on it rights and powers which enlarged that existence 
and capacity. The answer to this question must depend on the 
construction to be placed on sec. 92 of the B.N.A. Act and on 
the Ontario Companies Act.

Sec. 92 confers exclusive power upon the provincial legislature 
to make laws in relation to the incorporation of companies with 
provincial objects. The interpretation of this provision which 
has been adopted by the majority of the Judges in the Supreme
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Court is that the introduction of the words, “with provincial 
objects,” imposes a territorial limit on legislation conferring tin- 
power of incorporation so completely that by or under provincial 
legislation no company can be incorporated with an existence in 
law that extends beyond tin- boundaries of the province. Neither 
directly by the language- of a special Act, nor indirectly by be­
stowal through executive power, do they think that capacity 
can he given to operate outside the province, or to accept from 
an outside authority the power of so operating. For the com­
pany, it is said, is a pure creature of statute, existing only for ob­
jects prescribed by the legislature within the area of its authority, 
and is, therefore, restricted, so far as legal capacity is concerned, 
on the principle laid down in Ashbury Carriage Co. v. Riche, 
LB. 7. B.L 688.

Their Lordships, however, take the view that this principle 
amounts to no more than that the words employed to which a 
corporation owes its legal existence must have their natural 
meaning, whatever that may be. The words of the British Com­
panies Act were construed as importing that a company, incor­
porated by the Statutory Memorandum of Association which 
the Act prescribes, could have no legal existence beyond such 
as was required for the particular objects of incorporation to 
which that memorandum limited it. A similar rule has been 
laid down as regards companies created by special Act. Tin- 
doctrine means simply that it is wrong, in answering the ques­
tion what powers the corporation possesses when incorporated 
exclusively by statute, to start by assuming that the legislature 
meant to create a company with a capacity resembling that of 
a natural person, such as a corporation created by charter would 
have at common law', and then to ask whether there are words 
in the statute which take away the incidents of such a corpora­
tion. This was held by the House of Lords to be the error into 
which Blackburn, J., and the Judges who agreed with him had 
fallen when they decided, in Riche v. Ashbury Carriage Company, 
L.R. 0 Ex. 224, in the Court below, that the analogy of the status 
and powers of a corporation created by charter, as expounded 
in the Sutton's Hospital Case, 10 Co. Rep. 23a, should, in tin- 
first instance, be looked to. For to look to that analogy is to 
assume that the legislature has had a common law corporation 
in view, whereas the wording may not warrant the inference
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that it has done more than concern itself with its own creature. 
Such a creature, where its entire existence is derived from the 
statute, will have the incidents which the common law would 
attach if, but only if, the statute has by its language gone on to 
attach them. In the absence of such language they are excluded, 
and, if the corporation attempts to act as though they were 
not, it is doing what is ultra vires and so prohibited as lying out­
side* its existence in contemplation of law. The question is simply 
one of interpretation of the words used. For the statute* may be 
so framed that executive power to incorporate by charter, inde­
pendently of the statute itself, which some authority, sue*h as 
a Lieutenant-Governor, possesseel before it came into operation, 
has been left intact. Or the statute may be in such a form that 
a new power to incorporate by charter has been created, directed 
to be exercised with a view to the attainment of, for example, 
merely territorial objects, but not directed in terms which con­
fine the legal personality which the charter creates to existence 
for the purpose of these objects and within territorial limits. 
The language may be such as to shew an intention to confer on 
the corporation the general capacity which the common law 
ordinarily attaches to corporations created by charter. In such 
a case a construction like that adopted by Blackburn, Jwill 
be the true one.

Applying the principle so understood to the interpretation 
of sec. 92 and of the Ontario Companies Act passed by virtue 
of it, the conclusion which results is different from that reached 
by the Court below. For the words of sec. 92 are, in their Lord- 
ships' opinion, wide enough to enable the législature* of the pro­
vince to keep the power alive, if there existed in the executive 
at the time of confederation a power to incorporate companies 
with provincial objects, but with an ambit of vitality wider than 
that of the geographical limits of the province. Such provincial 
objects would be, of course, the only objects in respect of which 
the province could confer actual rights. Bights outside* the pro­
vince would have to be derived from authorities outside the 
province. It is, therefore, important to ascertain what were 
the powers in this regard of a Lieutenant-Govemor before the 
B.N.A. Act passed, and, in the second place, what the Ontario 
Companies Act has really done.

The Act which was passed by the Imperial Parliament in
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and Lower Canada under a Governor-General, who had power 
to appoint deputies to whom he could delegate his authority. 
This Act established a single legislature for the new United
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Province of Canada, and, shortly after it had passed, responsible 
government was there set up. In 1807 the B.N.A. Act modified
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Haldane. the constitution so established. This Act contained a preamble 

stating that the provinces of Canada, Nova Scotia," and New 
Brunswick had expressed their desire to be federally united into 
one Dominion under the Crown, with a constitution similar in prin­
ciple to that of the United Kingdom. In the case of the Att’y-(i< n't 
for Australia v. Colonial Sugar Refining Co.} [1914) A.C. 2:>7, 
this Board had occasion to comment on the contrast between 
the principles which underlie the distribution of powers in tie 
constitutions of Canada and Australia respectively. They drew 
attention to the fact that the expression “federal” in the pre­
amble of the B.N.A. Act had been used in a somewhat loose 
fashion, and that the principle actually adopted was not that 
of federation in the strict sense, but one under which the con­
stitutions of the provinces had been surrendered to the Imperial 
Parliament for the purpose of being re-fashioned. The result 
had been to establish wholly new Dominion and Provincial 
Governments, with defined powers and duties, Imth derived from 
the statute which was their legal source, the residual powers 
and duties being taken away from the old provinces and given 
to the Dominion. It is to be observed that the B.N.A. Act has 
made a distribution between the Dominion and the province-' 
which extends not only to legislative but to executive authority 
The executive government and authority over Canada are 
primarily vested in the Sovereign. But the statute proceeds to 
enact, by sec. 12, that all powers, authorities, and functions 
which by any Imperial statute or by any statute of the provinces 
of Upper Canada, Lower Canada, Canada, Nova Scotia, or New 
Brunswick are at the Union vested in or exercisable by the re­
spective Governors or Lieutenant-Governors of these province- 
shall,
as far :is the same continue in existence and capable of being exercised after 
the Union in relation to the Government of Canada, be vested in and exer­
cisable by the Governor-General.
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Sec. 65, on the other hand, provides that all such powers, autho­
rities, and functions shall
;ls far as the same art; capable of being exercised after the Union in relation 
to the government of Ontario and Quebec respectively, be vested in and 
exercised by the Lieutenant-Governor of Ontario and Quebec respec­
tively.

By sec. 64 the constitution of the executive authority in 
Nova Scotia and New Brunswick was to continue as it existed 
nt the Union until altered under the authority of the Act.

The effect of these sections of the B.N.A. Act is that, subject 
to certain express provisions in that Act and to the supreme 
authority of the Sovereign, who delegates to the Governor- 
General and through his instrumentality to the Lieutenant- 
Governors the exercise of the prerogative on terms defined in 
their commissions. The distribution under the new grant of 
executive authority in substance follows the distribution under 
the new grant of legislative powers. In relation, for example, to 
the incorporation of companies in Ontario with provincial 
objects, the powers of incorporation which the Governor-General 
or Lieutenant-Governor possessed before the Union must be 
taken to have passed to the Lieutenant-Governor of Ontario, so 
far as concerns companies with this class of objects. Under 
both sec. 12 and sec. 65 the continuance of the powers thus 
delegated is made by implication to depend on the appropriate 
legislature not interfering.

There can be no doubt that prior to 1867 the Governor- 
General was for many purposes entrusted with the exercise of 
the prerogative power of the Sovereign to incorporate companies 
throughout Canada, and such prerogative power to that extent 
became after confederation, and so far as provincial objects 
required its exercise, vested in the Lieutenant-Governors, to 
whom provincial Great Seals were assigned as evidence of their 
authority. Whatever obscurity may at one time have prevailed 
as to the position of a Lieutenant-Governor appointed on behalf 
of the Crown by the Governor-General has been dispelled by the 
decision of this Board in Maritime Bank of Canada v. Receiver- 
General of N.R., [1892] A.C. 437. It was there laid down that 
the Act of the Governor-General and his Council, in making the appoint­
ment, is within the meaning of the statute, the Act of the Crown; and a 
Lieutenant-Governor, when appointed, is as much the representative of Her 
Majesty, for all pur|>oses of provincial government, as the Governor-General 
himself is for all purposes of Dominion government.
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The form of the commission by which the Governor-General 
appoints a Lieutenant-Governor to be Lieutenant-Governor of 
Ontario bears this out. For it runs in the name of the Sovereign, 
and is
to do and execute all things that shall belong to your said command and 
the trust we have reposed in you, according to the several provisions and 
directions granted or apiiointed you by virtue of the Act of the United King­
dom of Great Britain and Ireland passed in the thirtieth year of the reign 
of Her late Majesty Queen Victoria, called and known as the British North 
America Act, 1867, and of all other statutes in that behalf and of this our 
present Commission, according to such instructions as are herewith given 
to you or which may from time to time be given to you in respect of the 
said province of Ontario, under the sign manual of our Governor-General 
of our said Dominion of Canada, or by order of our Privy Council of Canada, 
and according to such laws as are or shall be in force in the said province 
of Ontario.

Their Lordships have now to consider the question whether 
legislation before or after confederation has been of such a charac­
ter that any power of incorporation by charter from the Crown 
which formerly existed has been abrogated or interfered with to 
such an extent that companies so created no longer possess that 
capacity which the charter would otherwise have attached to 
them.

Prior to confederation, the granting of letters patent under 
the Great Seal of the province of Canada for the incorporation 
of companies for manufacturing, mining and certain other pur­
poses was sanctioned and regulated by the Canadian statute of 
1804. This statute authorized the Govemor-in-Council to grant 
a charter of incorporation to persons who should petition for 
incorporation for the purposes of the enumerated kinds of busi­
ness. Applicants for such a charter were to give notice in the 
“Canada Gazette” of, among other things, the object or pur­
pose for which incorporation was sought. By sec. 4 every com­
pany so incorporated under that Great Seal for any of the pur­
poses mentioned in this Act was to be a body corporate capable 
of exercising all the functions of an incorporated company as if 
incorporated by a special Act of Parliament. Their Lordships 
construe this provision as an enabling one, and not as intended 
to restrict the existence of the company to what can be found 
in the words of the Act as distinguished from the letters patent 
granted in accordance with its provisions. It appears to them 
that the doctrine of Ashbury Carriage Company v. Riche, supra,
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dors not apply where, as here, the company purports to derive __ *
its existence from the act of the Sovereign, and not merely from V. C. 
the words of the regulating statute. No doubt the grant of Romania 
a charter could not have been validly made in contravention of Creek 

the provisions of the Act. Hut, if validly granted, it appears mining Co. 
to their Lordships that the charter conferred on the company
a status resembling that of a corporation at common law, subject J__
to the restrictions which are imposed on its proceedings. There 
is nothing in the language used which, for instance, would pre­
clude such a company from having an office or branch in England 
or elsewhere outside Canada.

The Dominion Companies Act (ch. 79, R.S.C., 1900) is, so 
far as Part I. is concerned, framed on the same principle, although 
the machinery set up is somewhat different. Part II. stands on 
another footing. This part deals only with companies directly 
incorporated by special Act of the Parliament of Canada, and 
to these it is obvious that other considerations may apply. But 
the companies to which Part I. applies are, like those under the 
old statute, to be incorporated by letters patent, the only material 
difference being that the Act enables these1 to be granted by the 
Secretary of State under his own seal of office. When granted 
by sec. 5 they constitute the shareholders a body corporate and 
politic for any of the purposes or objects, with certain exceptions, 
to which the legislative authority of the Parliament of Canada 
extends. The Sovereign, through the medium of the Governor- 
General, in this way delegates the power of incorporation, sub­
ject to restrictions on its exercise, to the Secretary of State, 
and it is by the exercise of the executive power of the Sovereign 
that the company is brought into existence.

The Ontario Companies Act, which governs the present case, 
is ch. 191 of the Revised Statutes of the province, 1897. The 
principle is similar, save that the letters patent are to be granted 
directly by the Lieutenant-Governor of the province under the 
Great Seal of Ontario. Excepting in this respect, the provisions 
of sec. 9, which corresponds to sec. 5 of the Dominion Act, are 
substantially the same as those of the latter section, so that, 
subject to the express restrictions in the statute, it is by the 
grant under the Great Seal and not by the words of the statute, 
which merely restrict the cases in which such a grant can be 
made, that the vitality of the corporation is to be measured.
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It will be observed that sec. 107 enables an extra-provincial com­
pany desiring to carry on business within the province of Ontario 
to do so if authorized by license from the Lieutenant-Governor, 
a provision which bears out the view indicated.

It was obviously beyond the powers of the Ontario Legis­
lature to repeal the provisions of the Act of 1864, excepting in so 
far as the B.N.A. Act has enabled it to do this in matters relating 
to the province. If the legislature of Ontario had not interfered, 
the general character of an Ontario company constituted by 
grant remains similar to that of a Canadian company before 
confederation.

The whole matter maybe put thus: The limitations of the 
legislative powers of a province expressed in sec. 92, and, in 
particular, the limitation of the power of legislation to such as 
relates to the incorporation of companies with provincial objects, 
confine the character of the actual powers and rights which the 
provincial Government can bestow, either by legislation or 
through the executive, to powers and rights exercisable within 
the province. But actual powers and rights are one thing ami 
capacity to accept extra provincial powers and rights is quite 
another. In the case of a company created by charter, the 
doctrine of ultra vires has no real application in the absence of 
statutory restriction added to what is written in the charter. 
Such a company has the capacity of a natural person to acquire 
powers and rights. If by the terms of the charter it is prohibited 
from doing so, a violation of this prohibition is an act not beyond 
its capacity, and is, therefore, not ultra vires, although such a 
violation may well give ground for proceedings by way of scire 
facias for the forfeiture of the charter. In the case of a com­
pany the legal existence of which is wholly derived from the 
words of a statute, the company does not possess the general 
capacity of a natural person and the doctrine of ultra vires applies. 
Where, under legislation resembling that of the British Com­
panies Act by a province of Canada in the exercise of powers 
which sec. 92 confers, a provincial company has been incor­
porated by means of a memorandum of association analogous 
to that prescribed by the British Companies Act, the principle 
laid down by the House of Lords in Ashbury Carnage Company 
v. Riche, supra, of course, applies. The capacity of such a com-
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pany may be limited to capacity within the province, either 
because the memorandum of association has not allowed the 
company to exist for the purpose of carrying on any business 
outside the provincial boundaries, or because the statute under 
which incorporation took place did not authorize, and, there­
fore, excluded, incorporation for such a purpose. Assuming, 
however, that provincial legislation has purported to authorize 
a memorandum of association permitting operations outside the 
province if power for the purpose is obtained ab extra, and that 
such a memorandum has been registered, the only question is 
whether the legislation was competent to the province under 
sec. 92. If the words of this section are to receive the inter­
pretation placed on them by the majority in the Supreme Court, 
the question will be answered in the negative. But their Lord- 
ships are of opinion that this interpretation was too narrow. 
The words, “legislation in relation to the incorporation of com­
panies with provincial objects,” do not preclude the province 
from keeping alive the power of the executive to incorporate 
by charter in a fashion which confers a general capacity analogous 
to that of a natural person. Nor do they appear to preclude 
the province from legislating so as to create by and by virtue 
of a statute a corporation with this general capacity. What the 
words really do is to preclude the grant to such a corporation, 
whether by legislation or by executive act according with the 
distribution of legislative authority, of power and rights in respect 
of objects outside the province, while leaving untouched the 
ability of the corporation, if otherwise adequately called into 
existence, to accept such powers and rights if granted ab extra. 
It is, in their Lordships’ opinion, in this narrower sense alone 
that the restriction to provincial objects is to be interpreted. 
It follows, as the Ontario Legislature has not thought fit to 
restrict the exercise by the Lieutenant-Governor of the preroga­
tive power to incorporate by letters patent with the result of 
conferring a capacity analogous to that of a natural person, that 
the appellant company could accept powers and rights conferred 
on it by outside authorities.

The conclusions at which their Lordships have thus arrived 
arc sufficient to enable them to dispose of this appeal ; for, accord­
ing to these conclusions, the appellant company had a status
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which enabled it to accept from the Dominion authorities the 
right of free mining, and to hold the leases in question and 
take the benefit of the agreements relating to the locations in 
the Yukon district, as well as of the license from the Yukon 
authorities.

A yet larger view of the devolution and distribution of execu­
tive power in Canada was suggested in some of the arguments 
addressed to their Lordships from the Bar, and they are aware 
that this view has been contended for on former occasions in 
the Dominion. It has been urged in several cases which have 
occurred that the Governor-General and the Lieutenant-Governors 
of the provinces, excepting so far as the Royal prerogatives have 
been reserved expressly or by necessary implication, have the 
right to exercise them, as though by implication completely 
handed over and distributed in such a fashion as to cover the 
whole of the fields to which the self-government of Canada 
extends. The Governor and the Lieutenant-Governors would 
thus be more nearly Viceroys than representatives of the Sovereign 
under the restrictions explained in Alusgrave v. Pulido, 5 App. 
Cas. 102, where it was laid down that, in the case of a Crown 
Colony, the commission of the Governor must in each case be 
the measure of his executive authority, a principle which, in such 
a case as that of a self-governing Dominion like Canada, might 
find its analogy in the terms not only of the commission, but of 
the status creating the constitution.

The argument for the larger view concedes that it is the 
general rule in the construction of statutes that the Crown is not 
affected unless there be words to that effect, inasmuch as the law 
made by the Crown with the assent of the Lords and Commons 
is enacted prima facie for the subject, and not for the Sovereign. 
But this principle of construction, it is said, cannot apply to an 
Act the expressed object of which is to grant a constitution with 
full legislative and executive powers. In the case of such an 
Act there is, therefore, no presumption that the general pro­
visions it contains were not intended to include any matter of 
prerogative which, in the absence of the rule of construction 
above stated, would fall within the general words employed. 
For a constitution, granted to a dominion for regulating its own 
affairs in legislation and government generally, cannot be created
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without dealing with the prerogative, and the B.N.A. Act, from 
beginning to end, deals with matters of prerogative, for the most 
part without expressly naming the Sovereign.

If this argument were well-founded, it would afford a short 
cut to the solution of the question which has arisen in this appeal. 
For, under the distribution of the prerogative which it assumes, 
it would be difficult to see how a Lieutenant-Governor, placed 
in the position of a Viceroy as regards matters pertaining to the 
government of his province, could be excluded from the pre­
rogative power of incorporating by charter, unless that power 
had been expressly taken away by legislation.

But their Lordships abstain from discussing at length the 
question so raised. They will only say that when, if ever, it 
comes to be argued, points of difficulty will have to be considered. 
There is no provision in the B.N.A. Act corresponding even to 
sec. G1 of the Australian Commonwealth Act, which, subject to 
the declaration of the discretionary right of delegation by the 
Sovereign in ch. 1, sec. 2, provides that the executive power, 
though declared to be in the Sovereign, is yet to be exercisable 
by the Governor-General. Moreover, in the Canadian Act there 
are various significant sections, such as sec. 9, which declares the 
executive government and authority over Canada to continue 
and be vested in the Sovereign; sec. 14, which declares the power 
of the Sovereign to authorize the Governor-General to appoint 
deputies; sec. 15, which, differing from sec. G8 of the Common­
wealth Act, says that the command-in-chief of the naval and 
military forces in Canada is to be deemed to continue and be 
vested in the Sovereign; and sec. 16, which says that, until 
the Sovereign otherwise directs, the seat of the Government in 
Canada shall be Ottawa. These and other provisions of the 
B.N.A. Act appear to preserve prerogative rights of the Crown 
which would pass if the scheme were that contended for, and 
to negative the theory that the Governor-General is made a 
Viceroy in the full sense, and they point to the different con­
clusion that, for the measure of his powers, the words of his 
commission and of the statute itself must be looked to. In the 
case of Maritime Bank of Canada v. Receiver-General of N.B., 
already referred to, it was said by this Board that the provisions 
of the Act “nowhere profess to curtail in any respect the rights
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and privileges of the Crown, or to disturb the relations then 
subsisting between the Sovereign and the provinces.” Properly 
understood, and subject to such express provisions of the Act 
as transfer what would otherwise remain prerogative powers, 
their Lordships are disposed to agree with this interpretation. 
It is quite consistent with it to hold that executive power is in 
many situations which arise under the statutory constitution of 
Canada conferred by implication in the grant of legislative power, 
so that where such situations arise the two kinds of authority 
are correlative. It follows that to this extent the Crown is 
bound and the prerogative affected. But such a conclusion is 
a very different one from the far-reaching principle contended 
for in the argument in question.

For the reasons which they have assigned earlier in this judg­
ment, their Lordships will humbly advise His Majesty that this 
appeal should be allowed, and that the trial of the petition of 
right should be proceeded with. As these are proceedings arising 
out of a petition of right, with reference to which, under the 
Petition of Bight Act of Canada, there is discretion to award 
costs as against the Crown, the respondent will pay the appel­
lants’ costs here and in the Courts below. There will be no 
order as to the costs of the interveners. Appeal allowed.

ATT’Y-GEN’L FOR CANADA v. ATT’Y-GEN’L OF ALBERTA 
AND ATT’Y-GEN’L OF BRITISH COLUMBIA.

(The Insurance Case.)
Judicial Committee of the Privy Council, the Lord Chancellor, Viscount Haldane. 

Lord Parker of Waddington, and Lord Sumner. February 24, 1910.
1. Constitutional law (§ II A 3—197)—Federal regulation of insur­

ance business—Interference with civil rights—Provincial 
companies.

Sees. 4 and 70 of the Insurance Act (Can.), 1910, 9 & 10 Edw. VII. 
oh. 32, prohibiting under penalty any person or corporation from engaging 
in insurance business unless it be done by or on behalf of a company 
of underwriters holding a license from the Minister, deprive private 
individuals of their liberty to carry on the business of insurance and is 
an interference with the civil rights of individuals and corporations, as 
well as an encroachment upon the legislative powers of provinces to confer 
such rights upon corporations beyond the provincial limits, and, there­
fore, ultra vires of the Dominion Parliament.

IBonanza Case, 26 D.L.R. 273, followed; He Insurance Act, 15 D.L.R. 
251, 48 Can. 8.C.R. 260, affirmed.)

2. Constitutional law (§ II E 1—440)—Laws for peace, order and
good government—Scope of Dominion powers.

The general authority to make laws for the peace, order and good 
government of Canada, which the initial part of sec. 91 of the British 
North America Act confers, does not, unless the subject-matter of legis-
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lation falls within some of the enumerated heads which follow, enable 
the Dominion Parliament to trench on the subject-matters entrusted 
to the provincial legislatures by the enumeration in see. 92 of t In- Act.

[Russell V. The Queen, 7 App. Cas. S29, followed; llod'je v. The Queen. 
9 App. Cas. 117; John Deere Rime Co. v. Wharton. IS D.L.R. 853, 11915] 
A.C . 330, referred to.|

3. Constitutional law ( § 11 A 2- 194*)- Dominion powers— Rkovlation
OF TRADE AND COMMERCE— PoREION COMPANIES.

The Dominion Parliament, in virtue of the power to regulate trade 
and commerce under see. 91 (2) of the British North America Act. has 
jurisdiction to require a foreign company to take out a license from the 
Dominion Minister, even in a case where the company desires to carry 
on its business only within the limits of a single province.

Appeal from the judgment of the Supreme Court of Canada, 
15 D.L.R. 251, 48 Can. S.C.R. 260.

Viscount Haldane:—This is an appeal from a judgment of 
the Supreme Court of Canada (15 D.L.R. 251, 48 Can. S.C.R. 
260), answering certain questions put to the Judges by a reference 
from the Government of the Dominion. The questions so referred 
were as follows:—1. Are secs. 4 and 70 of the Insurance Act 
(ch. 32), 1910, or any and what part or parts of the said questions, 
ultra vires, of the Parliament of Canada? 2. Does sec. 4 of the 
Insurance Act, 1910, operate to prohibit an insurance company 
incorporated by a foreign State from carrying on the business 
of insurance within Canada, if such company does not hold a 
license from the Minister under the said Act, and if such carrying 
on of the business is confined to a single province?

Sec. 4 is in these terms:—
In Canada, except as otherwise provided by this Act, no company or 

underwriters or other person shall solicit or accept any risk, or issue or deliver 
any receipt or policy of insurance, or grant any annuity on a life or lives, or 
collect or receive any premium, or inspect any risk, or adjust any loss, or 
carry on any business of insurance, or prosecute or maintain any suit, action 
or proceeding, or file any claim in insolvency relating to such business, unless 
it be done by or on behalf of a company or underwriters holding a license 
from the Minister.
The Minister is defined in the Act to mean the Minister of Finance 
of the Dominion.

Section 70 is an ancillary section, which imposes a penalty on 
every person who contravenes or attempts to contravene the 
provisions of the above and other sections. Section 3 provides 
that the provisions of the Act shall not apply to any contract of 
marine insurance effected in Canada by any company authorized 
to carry on such business within Canada, nor to any company 
incorporated by an Act of the late Province of Canada, or by 
an Act of the legislature of any province now forming part of 
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Canada, which carries on the business of insurance wholly within 
the limits of the province by the legislature of which it was incor­
porated, and which is within the exclusive control of the legis­
lature of such province. Section 3 also provides that, any such 
company as is last described may, by leave of the Governor-in- 
Council, avail itself of the provisions of this Act on complying 
with the provisions thereof, and that, if it so avails itself, these 
provisions shall then apply to it, and such company shall thereafter 
have the power of transacting its business of insurance through­
out Canada. Section 12 enacts that no license shall be granted 
to any individual underwriter or underwriters to carry on any 
kind of insurance business, excepting in the case of associations 
of individuals formed upon the plan known as Lloyd’s, under 
which each associate underwriter becomes liable for a propor­
tionate part of the whole amount insured by a policy. The Act 
contains other restrictive and regulative provisions.

It will be observed that sec. 4 deprives private individuals 
of their liberty to carry on the business of insurance, even when 
that business is confined within the limits of a province. It will 
also be observed that, even a provincial company, operating 
within the limits of the province where it has been incorporated, 
cannot, notwithstanding that it may obtain permission from the 
authorities of another province, operate within that other pro­
vince without the license of the Dominion Minister. In other 
words, the capacity in interfering with which, according to the 
judgment just delivered by their Lordships in the case of the 
Bonanza Company, ante, such a company possesses to take advan­
tage of powers and rights proffered to it by authorities outside 
the provincial limits. Such an interference with its status appears 
to their Lordships to interfere with its civil rights within the 
province of incorporation, as well as with the power of the legis­
lature of every other province to confer civil rights upon it. 
Private individuals are likewise deprived of civil rights within 
their provinces.

It must be taken to be now settled that the general authority 
to make laws for the peace, order and good government of Canada, 
which the initial part of sec. 91 of the B.N.A. Act confers, does 
not, unless the subject-matter of legislation falls within some on<- 
of the enumerated heads which follow, enable the Dominion
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Parliament to trench on the subject-matters entrusted to the 
provincial legislatures by the enumeration in sec. 1)2. There is 
only one case, outside the heads enumerated in sec. 01, in which 
the Dominion Parliament can legislate effectively ns regards a 
province, and that is where the subject-matter lies outside all 
of the subject-matters enumeratively entrusted to the province 
under sec. 92. Russell v. The Queen, 7 App. Cas. 829. is an 
instance of such a case. There the Court considered that the 
particular subject-matter in question lay outside the provincial 
powers. What has been said in subsequent cases before this 
Board makes it clear that it was on this ground alone, and not 
on the ground that the Canada Temperance Act was considered 
to be authorized as legislation for the regulation of trade and 
commerce, that the Judicial Committee thought that it should 
be held that there was constitutional authority for Dominion 
legislation which imposed conditions of a prohibitory character 
on the liquor traffic throughout the Dominion. No doubt the 
Canada Temperance Act contemplated, in certain events, tin- 
use of different licensing Boards and regulations in different dis­
tricts, and to this extent legislated in relation to local institutions. 
But the Judicial Committee appear to have thought that this 
purpose was subordinate to a still wider and legitimate purpose 
of establishing a uniform system of legislation for prohibiting the 
liquor traffic throughout Canada, excepting under restrictive con­
ditions. The case must, therefore, be regarded as illustrating 
the principle, which is now well established, but none the less 
ought to be applied only with great caution, that subjects which, 
in one aspect and for one purpose, fall within the jurisdiction 
of the provincial legislatures, may in another aspect and for 
another purjxfse fall within Dominion legislative jurisdiction. 
There was a good deal in the Ontario Liquor License Act, and 
the jjowers of regulation which it entrusted to local authorities 
in the province, which seems to cover part, of the field of legis­
lation recognized as belonging to the Dominion in Russell v. The 
Queen, 7 App. Cas. 829. But in Hodge v. The Queen, 9 App. 
Cas. 117, the Judicial Committee had no difficulty in coming 
to the conclusion that the local licensing system which the Ontario 
statute sought to set up was within provincial powers. It was 
only the converse of this proposition to hold, as was done sub­
sequently by this Board, though without giving reasons, that
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thv Dominion licensing statute, known as the McCarthy Act, 
which sought to establish a local licensing system for the liquor 
traffic throughout Canada, was beyond the powers conferred on 
the Dominion Parliament by sec. 91. Their Lordships think that, 
as the result of these decisions, it must now be taken that the 
authority to legislate for the regulation of trade and commerce 
does not extend to the regulation by a licensing system of a par­
ticular trade in which Canadians would otherwise be free to 
engage in the provinces. Section 4 of the statute under con­
sideration cannot, in their opinion, be justified under this head. 
Nor do they think that it can be justified for any such reasons as 
appear to have prevailed in Russell v. The Queen, supra. No 
doubt the business of insurance is a very important one, which 
has attained to great dimensions in Canada. But this is equally 
true of other highly important and extensive forms of business 
in Canada, which are to-day freely transacted under provincial 
authority. Where the B.N.A. Act has taken such forms of busi­
ness out of provincial jurisdiction, as in the case of banking, it 
has done so by express words, which would have l>een unneces­
sary had the argument for the Dominion Government addressed 
to the Board from the Bar been well-founded. Where a com­
pany is incorporated to carry on the business of insurance through­
out Canada, and desires to jiossess rights and powers to that 
effect operative apart from further authority, the Dominion 
Government can incorporate it with such rights and powers, to 
the full extent explained by the decision in the case of the John 
Deere Plow Co., 18 D.L.R. 353, [1915] A.C. 330. But if such 
a company seeks only provincial rights and powers, and is con­
tent to trust for the extension of these in other provinces to the 
governments of these provinces, it can at least derive capacity 
to accept such rights and powers in other provinces from the 
province of its incorporation, as has l>een explained in the case 
of the Bonanza Co., ante.

Their Lordships are, therefore, of opinion that the majority 
in the Supreme Court were right in answering the first of the two 
questions referred to them in the affirmative.

The second question is, in substance, whether the Dominion 
Parliament has jurisdiction to require a foreign company to take 
out a license from the Dominion Minister, even in a case where
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the company desires to carry on its business only within the 
limits of a single province. To this question their Lordships’ 
reply is that in such a case it would be within the power of the attTÏjkn 
Parliament of Canada, by properly framed legislation, to impose h»k Canada 

such a restriction. It appears to them that such a power is given Attyh.-Ukn 
by the heads in sec. 91, which refer to the regulation of trade 
and commerce and to aliens. This question also is, therefore, 
answered in the affirmative.

Their Lordships will, therefore, humbly advise His Majesty 
that the questions referred to should be answered as now indi­
cated. Following the usual practice, there will be no order as 
to costs.

ok Albert a

ATT’Y-GEN'L OF ONTARIO v. ATT’Y-GEN’L FOR CANADA 
.The COMPANIES CASE..

Judicial Committee of the Friry Council, The I,onl Chancellor. I incount 
Haldane, Lord Corker of W'addinaton ami Lord Sumner February
24, 1916.

I. ( ONMTITVTIOXAI. LAW I 6 II A3—1115)—CORPORATIONS AMI COMPANIES—
“Provincial objects”—Territorial i*owkhn Uk.i lation and 
licensing—Powers ok Dominion and Provinces.

| Ilona aza CH*V, 26 D.L.R. 273; He Insura ne. |et. 26 D.L.R. 2KH ;
John Deere Flow Co. v. W harton. IS D.L.R. 353. | 111151 \.< . 336.
followed; Hr Companies. 15 D.L.R. 332. 4S (an. S.C.R. 331. allinned. |

Appeal from the judgment of the Supreme Court of Can­
ada. 15 ILL H. 332, 48 Can. S.C.R. 331.

The judgment of the Board was delivered by 
Viscount Haldane:—Of the questions before the Board in 

this appeal some have already been disposed of by the judg­
ments already delivered in the cases of the John Dart Plow 
Co. v. Wharton, 18 D.L.R. 353, 11915] A.C. 330; the Bonanza 
Company, and the Insurance Act reference. In the first of these 
cases, in which the judgments in the Supreme Court of Canada 
in the present reference were brought to their notice, their Lord- 
ships indicated that the task of answering the questions on the 
interpretation of the B.N.A. Act imposed on the Judges in the 
Court below was one which it was, in their own opinion, im­
possible satisfactorily to accomplish. They gave reasons for 
thinking that the abstract and general character of the ques­
tions put, rendered it unsafe in the interests of justice to future 
suitors to attempt to answer them completely. Their * <
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imp. arc desirous of rendering all the assistance they can to the
P C Governments of the Dominion and the provinces in the work,

. " which is often difficult, of securing adequate assistance in theATTT.-tiEN.
of Ontario interpretation of the Constitution of Canada and the eonsc- 
Atty.Gen. Muent framing of legislation. But. for reasons several times 

for Canada assigned in earlier judgments of the Judicial Committee, they 
viscount feel the paramount importance of abstaining as far as possible 

from deciding questions such as those now stated until they come 
up in actual litigation about concrete disputes rather than on 
references of abstract propositions.

However, it so happens that on the present occasion most 
of the questions raised have been disposed of in the judgments 
in the three cases already referred to, and their Lordships will 
shortly indicate how far they consider this to have been done.

Questions 1 and 2 are answered as sufficiently as is expedient 
in the judgment given in the Bonanza case. ante.

Questions 3 and 4 are sufficiently disposed of by the judg­
ments in the Bonanza ease and the Insurance Act reference. 
ante.

As to question 5. their Lordships think it unnecessary to 
add to what they have said at length in the judgment in the 
Bonanza ease.

As to questions 6 and 7. their Lordships have endeavoured 
in the case of the John Deere Plow Co., 18 D.L.R. 353. [1915] 
A.C. 330, to give ns much assistance as is practicable in answer­
ing these questions. The questions are, however, in some of 
their developments of a highly abstract character, and the 
Board is of the opinion that it is not prudent to go further than 
was done in the judgment in that case.

Their Lordships will humbly advise IIis Majesty that the 
answers to the questions brought before them on this appeal 
should he to the effect above indicated. There will be no order 
Board. Judgment accordingly.

Annotation Annotation—Corporations—Constitutional law—Jurisdiction of Dominion 
and provinces to incorporate companies—Capacities and rights of com­
panies so incorporated—Insurance companies—Validity of Canada In­
surance Act—Foreign insurance companies—Extra-provincial license 
and registration—Effect of letters patent—Royal prerogative—Doc-
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trine of ultra vires—“Company law”—Taxation—Discrimination—Right

By F. W. Wkuenast, Esq.

The derisions in the three cases re|x>rted above, viz., Ronanza Creek- 
Gold Mining Company, Limited, v. The King, The “Insurance Reference" and 
The. “Companies Reference," mark the culmination of a constitutional contest, 
extending over more than a generation, between the provinces and the 
Dominion, over the incorporation and control of companies. The three 
cases had been set down together, and the inter-dependence of the judgments 
is accounted for by the fact that there was considerable overlapping in the 
argument. The Campanie« Reference itself was not in fact argued as such, 
except that, after the argument of the Insurance Reference and the Honnnza 
Creek case, a few minutes' discussion took place on the fourth item of the 
Companies Reference, with only negative results however, as their Lordships 
gave no decision on the item. The group of cases is not complete without 
the judgment in the case of John Deere Plow Company Limited v. Wharton 
[10151, A.C. 330, IS D.L.R. 353, in which their Lordships referred to and 
dealt with questions 6 and 7 of the Companies Reference.

The group of judgments embody what is undoubtedly the most impor- 
tant and far-reaching exposition hitherto given as to the relative jurisdic­
tions of the Dominion and the provinces over the incorporation and control 
of corporations and also as to the subject of trade and commerce. It is 
inevitable that such a decision should give rise to further important ques­
tions, and one of the effects of these judgments is to open certain grave ques­
tions which had been regarded as settled.

At the passing of the British North America Act in 1 867 there was in 
force in both of the Canadas a general Companies Act. originally passed in 
1864. There were also in force in each of the two provinces, more particu­
larly in Upper Canada, various statutes for the incorporation of certain classes 
of companies for what might be considered “local” objects, such as the 
building of roads and bridges, the holding of agricultural exhibitions and 
the like. The subject of company law was then in its infancy and consider­
able versatility of conception and draftsmanship had been displayed in devis­
ing methods of incorporation considered suitable to the corporate object. 
The formation of mutual insurance companies, for instance, was provided 
for under the head of municipal institutions and by legislation in pari materia 
with the Municipal Act.

The general Act applicable to the two provinces provided a uniform 
method of incorporating what might be called “commercial” companies. 
The preamble recited that it was “expedient to authorize the incorporation 
by letters patent of companies for manufacturing, mining and other pur­
poses, and to provide that certain general clauses of this Act shall apply to 
all companies so incorporated”; and the Act set forth a long list of “pur­
poses” for.which letters patent could be granted.

There is little reason to doubt that the antithesis between the general 
Act for the incorporation of companies of the broader “commercial” type, 
on the'one hand, and the Acts for the incorporation of “local” companies, 
on the other, was present in the minds of the framers of the British North 
America Act when “incorporation of companies with provincial objects” 
was made one of the items of provincial jurisdiction.
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Annotation inmliniod,—Corporations—Constitutional law—Jurisdiction of 
Dominion and provinces to incorporate companies—Capacities and rights 
of companies so incorporated—Insurance companies—Validity of Can­
ada Insurance Act — Foreign insurance companies — Extra-provincial 
license and registration—Effect of letters patent—Royal prerogative— 
Doctrine of ultra vires "Company law"—Taxation—Discrimination— 
Right to sue.
With the coming into force of the British North America Act the ques­

tion at once arose whether anil to what extent the authority to ineor|x>rate 
companies under the Act of 1K64 devolved u|m>ii the Lieutenant -Governors 
of the provinces, and with it the question whether and to what extent com- 
panics previously incorporated under that Act lieeame subject to ^ic juris­
diction of the provincial legislatures.

Section (if) of the British North America Act had provided for the per- 
|M‘t nation in the Lieutenant-Governors of the newly created provinces of 
all the |lowers which had been “before or at the union vested in or exer­
cisable by the mqiective Governors or Lieutenant-Governors of those pro­
vinces ... as far us the same are capable of being exercised after the 
union in relation to the Government of Ontario and Quebec respectively." 
The question was obviously whether the power to incor|x>ratc companies 
under the Act of 1864 was ‘ capable of being exercised" by the Lieutenant- 
Governor. and. u|H)ii the assumption that the executive jurisdiction cf a 
province was coterminous with its legislative jurisdiction, the question was 
whether and to what extent the ineor|smiting jsiwer under the Act of 1864, 
and the regulatory provisions of the Act, were referable to the head "incor- 
imration of companies with provincial objects."

In the provinces of Nova Scotia and New Brunswick, and in the pro­
vinces of British ('olumbia and Prince F.dward Island, when these came 
into the union, the question in its historical phase was whether and to what 
extent the local Companies Acts were displaced by the o|icration of the 
British North America Act. It would seem reasonable to assume that 
these Acts remained in effect and o|ierutinn for the puqtose of ineor|x>rating 
companies "with provincial objects," and were displaced only in the sense 
that they were no longer available for the ineor|x>ration of companies with 
non-provincial or ultra-provincial objects.

There is an interesting letter among the private pa|x>rs of the late Sir John 
A. Macdonald, which, as it docs not appear to have been published elsewhere, 
is quoti-d here:—

|Private.| Ottawa. Oct. 22nd, 1867.
My dear Sandficld :

There are several applications for letters patent for the incorpora­
tion of mining ami manufacturing companies, under the General Act 
of 27 A: -8 Viet. chap. 23. Cartier and I have discussed the matter, 
and have eome to the conclusion that the |x>wcr to grant such letters 
patent is vested in the local and not in the general Government.

We have no doubt that it does not exist in the general Government, 
and that, if it does not Ix'long to the local, the |x>wcr din's not exist at 
all, until there is legislation on the matter. Cartier agrees with me 
that the |x>wer rests with you, but a doubt may he raised, and indeed 
has been raised, whether you will require some legislation.

The 11th sub-section of the 92nd clause of the Union Act vests in
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the provincial legislature the |lower of incorporating companies with 
provincial objects. Now, the word "provincial” evidently n
the four province* established by the Vnion Act. and not to the three 
old provinces. By our Act 27 & 28 Viet. ch. 23, a patent of ineor|xira- 
tion give* a corporate existence to any company receiving a charter 
under it. through the whole of the two Canadas; but. nince the Vnion 
charter given by the local (iovernment under the Act cannot extend 
beyond its bounds, hence the doubt which I have mentioned.

1 don't think then* ia much in it. but ('artier thinks it of sufficient 
importance, as the point has been raised, to warrant our calling your 
attention to it. In fact, he says that, the <pi<**tion having lieen mooted, 
he would not think it prudent himself to accept a charter without pn*viou* 
legislation.

I understand that since the 1st July and during the hurry of the 
elections, when we were all away from headquarters, that some charters 
have been issued by the general (iovernment. 1 would suggest for 
your consideration the propriety of your passing an Act, at your first 
session, confirming all such charters, and carrying through a (ieneral 
Incorporation Act in the spirit of the old Canadian statute to which 
I have referred.

Yours faithfully.
(Sgd.) John A. M.vnoxw.n.

The Hon John Sandfield Macdonald.
Etc., etc., etc.

IMS.—I have written to Chaveau on this subject.
There is another letter to lion. P.J.C ). ( ’haveau, of the Quebec (Iovernment 

of the same date and in almost identical terms. This letter bore immediate 
fruit, for in 1808 the Quebec legislature passed an Act, 31 Viet. ch. 25. which 
embodied almost verbatim the Act of 1864, though, so far as the pro­
vince was concerned, it was passed as a new piece of legislation, and did 
not purport to lie in |**r|**tnation of the pre-confederation Act.

In Ontario, in ilirert opjxisition to the view expressed by Sir John A. 
Macdonald, charters began to be issued pur|iorting to lie in exercise of the 
power conferred by the Act of 1864. The first charter was dated the 13th 
February, 1868, and was issued to the "Cornwall Manufacturing Company." 
It was in the form of letters patent from the Crown, and recited that. "Whereas 
under and by an Act of Our Parliament of the province of Canada passed 
in the session thereof held in the twenty-seventh and twenty-eighth years 
of our reign, and intituled ‘An Act to authorise the granting of charters of 
incor|M>ration to manufacturing, mining and other companies,’ our (iovemor- 
(ieneral in Council may grant by letters patent under the great seal of our 
said province a charter of incorporation ... for any of the purismes 
therein mentioned; and whereas under the provisions of an Act of the Im­
perial Parliament, intituled ‘An Act for the Vnion of Canada, Nova Scotia
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and New Brunswick and the government thereof, and for purposes con­
nected therewith,’ our Lieutenant-Governor of the Province of Ontario in 
Council may in like manner cause to be issued the said letters patent.”

During the following five years some one hundred and twenty charters 
in all were issued by the Ontario department, all pur|H>rting to be operative 
under the Act of 1804. The question of the validity of these charters does 
not ap|>enr to have been raised in any reported ease. It might have been 
raised in lie Massey Manufacturing Company (1880), 13 A.R. 440, if either 
of the parties had thought it to his interest; for that company was one of 
those mentioned above, and the question was whether a mandamus would 
lie against the Provincial Secretary to compel the publication, in the “Ontario 
Gazette,” of a notice necessary in connection with a by-law to increase the 
capital stock of the company.

In 1872 the legislature of Ontario went so far as to pass an Act (35 Viet, 
ch. 40) purporting to amend the Act of 1864. an attempt which must, in the 
light of the subsequent decision in Dobie v. Temjtoralitics Hoard (1882), 
7 App. Cas. 136, be considered to have been ultra vires—unless, indeed, the 
original Act might be considered to have been split up between the federal 
and the provincial Governments.

Finally in 1874 the provincial authorities in Ontario acquiesced in the 
view of the Dominion, and an Act, 37 Viet. ch. 35, was passed providing 
for the incorporation of companies “for any of the purposes to which the 
authority of the legislature of Ontario extends.” The bulk of the provisions 
of the Act were, as in the case of Quebec, copied from the pre-confederation 
Act, but did not purport to be in perpetuation of it. This Act was the 
original of the present Ontario Companies Act.

The Ontario Act was copied by Manitoba in 1875, by Nova Scotia in 
1883. by New Brunswick in 1885, by Prince Edward Island in 1888, and in 
1886 an ordinance was adopted for the North-West Territories based upon 
the Manitoba Act jus it then stood. Every province of Canada, therefore, 
except British Columbia, has had at some stage a system of incorporation 
by letters patent. The latter province had from the beginning adhered 
closely to the practice in England of incorporating companies by registration 
of a memorandum and articles of association. Registration systems cor res- 
(Minding more or less closely to the Imperial Act have since been adopted- 
in Nova Scotia in 1900, in the North-West Territories in 1901. and in Prince 
Edward Island in 1915. There are, therefore, now only four provinces- 
Ontario, Quebec. New Brunswick and Manitoba—where incor(Miration is by 
letters patent.

It should Im* observed that in some of the Acts there has been a modi­
fication of the original method of letters patent issued by the Governor- 
in-Council. The charters under the Act of 1864 were issued in the form of 
royal letters patent from the Crown. This practice was changed later so 
that the letters were issued by the Lieutenant-Governor under his own seal 
of office. In Quebec, by an amendment of 1875, it was provided that “it
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shall not be necessary that an order in council lie passed for granting any 
charter under the authority of the above-mentioned Art, but the Lieutenant- 
Governor may grant any charter upon a favourable re|iort from the Attorney- 
General or the Solicitor-General of this province,” and in later revisions of 
Act the power was simply vested in the “Lieutenant-Governor." In tin- 
revision of the Dominion Companies Act in 1902 the Secretary of State was 
substituted for the Governor-in-Council. In 1007 the words “in Council" 
were dropped out of the section in the Ontario Act, and three years later 
a further amendment was made providing that the Provincial Secretary 
might, “under the seal of his office, have, use, exercise and enjoy any power, 
right or authority conferred by this Act on the Lieutenant-Governor in 
Council."

The uncertainty with respect to the devolution of the Act of 1864 and the 
executive | lowers under it was only one phase of the quest ion of the relative 
jurisdictions of the Dominion and the provinces to incorporate companies. 
From the very beginning the Dominion authorities held strictly to the view 
that a provincial company would he eonfined in its o|ieration to the territorial 
limits of the incor|N>rating province. This view was adhered to by successive 
Ministers of Justice. In 1S77, for instance, “An act to incorporate the Alex­
andra Company," purporting to authorize the company to carry on business 
n the Province of British Columbia “or elsewhere" was recommended for 
disallowance by Mr. Z. A. Lash, then Deputy Minister of Justice, because 
“the company is not only incorporated for the pur|iosc of carrying on the 
business in British Columbia, but the words ‘or elsewhere* are added, which 
would apparently enable them to carry on business over the whole Dominion, 
and also in other countries."

So late as 1897 Sir Oliver Mowat, then the Minister of Justice, expressed 
the view that “the Dominion has power to incorporate a company for the 
whole Dominion though the objects of the company are provincial, a pro­
vincial legislature having no power to authorize a company to do business 
outside of the province, as regards each province." (Ilodgins, Provincial 
Is-gislation, 1896-98, p. 63).

Sjiecial Acts purporting to grant to companies extra-provincial |lowers 
were regularly disallowed (Sec e.g. Ilodgins, Prov. Leg. 80, 1052, etc.). There 
an* some instance# of letters patent or certificates of incor|M>ration under 
general companies Acts of the provinces in which there was an assertion of 
extra-provincial power but none of the Acts themselves under which the letters 
patent or certificates were issued expressly sanctioned such an assertion. Un­
til 1897 the Ontario Act required the application of a company to state “the 
place or places within the Province of Ontario where its ojierntion# arc to be 
carried on. with special mention if there are two or mon* places of some one 
of them as the chief place of business" (H.8.O. 1887. eh. 157. s. 5), and until 
1887 the departmental practice was to recite in the letter# patent the fact 
that the company's objects were to lie carried out within the province as 
justifying the issue of the letters patent. In the revision of 1897 the reference 
to operations within the province was dropped from the statute and the de-
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part mental form of letter» patent became non-committal upon the question 
of extra-territorial powers.

In 1899 joint action of the legislature (62 Viet. |2| eh. 11. s. 21), and the 
department permitted the incorporation of the “8ao Paulo Railway, Light 
and Power Company Limited," for the purpose inter alia. “Elsewhere than 
in our Dominion of Canada to obtain legislative, governmental, municipal 
or other authority, concessions, or power and there to survey, lay out, con­
struct, complete, maintain and operate railways also telegraph
and telephone lines.” This appears to be the first positive assertion in
Ontario of provincial power to incorporate a company to carry on business 
outside the province and being expressed ini he terms of letters patent instead 
of a special Act, the incorporation could not be disallowed by the Dominion.

Whether occasioned by the incident of the Sao Paulo incorporation or not. 
the theory began to lx* advanced that the words "provincial objects' in section 
92 of the B.N.A. Act referred, not to the territory within which a company was 
to operate but to the nature of the business which it was to conduct ; that 
is to say, the business must lx* outside the classes assigned by section 91 to 
Dominion jurisdiction, such as banking, navigation, etc. The opposing theory 
as shown by the opinion of Sir Oliver Mowat. quoted above, was that the 
limitation was a double one relating both to subject matter and to territory.

In the meantime a number of decisions and expressions of the judicial 
committee had appeared to recognize implicitly the theory of a territorial 
limitation. In Citizens v. Parsons (1881), 7 App. ("as., 96, 117, ths passage

“The learned Judge assumes that the power of the Dominion Parlia­
ment to incorporate companies to carry on business in the Dominion is derived 
from one of the enumerated classes of subjects, viz., ‘the regulation of trade 
and commerce.’ and then argues that if the authority to incorporate companies 
is given by the clause the exclusive power of regulating them must also be given 
to it. so that the denial of one power involves the denial of the other. But 
in the first place it is not necessary to rest the authority of the Dominion Parlia­
ment to incorporate companies on this specific and enumerated power. The 
authority would belong to it by its general power over all matters not coming 
within the classes of subjects assigned exclusively to the legislatures of the 
provinces, and the only subject on this head assigned to the provincial legis­
lature being ‘the incorporation of companies with provincial objects’ follows 
that the incorporât on of companies for object other than provincial fall with­
in the general powers of the parliament of Canada. But it by no means fol­
lows that because the Dominion Parliament has alone the right to ereale a 
corporation to carry on business throughout the Dominion that it alone has 
the right to regulate its contracts in each of the provinces.

The decision and the reasoning in Dabie v. Temporalities Hoard (1882), 
7 App. Cas. 136. also appear to rest solidly on the assumption that the limita­
tion is territorial. The question there was as to the power of the legislature 
of Quebec to repeal or amend a pre-confederation Canadian statute creating e
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corporation with rights and interests both in Upper (’amnia ami Lower Canada. 
After |H»inting out that any such repeal or amendment in Quebec would neces­
sarily affect the eoriteration's interests in Ontario. Lord Watson said, "If 
the board incorporated by the Act of 1N58 could he held to he a ‘company’ 
within the meaning of class 11, its objects are certainly not ‘provincial.’ ”

In Colonial Building and Inventaient Association v. Attorney-Central of 
Quebec (1883), 9 App. Cas. 157, the question was as to the Dominion incorpor­
ating power and it was through! necessary to base the jurisdiction of the 
Dominion to incor|>orate the appellant corporation upon the want of juris­
diction in the province to incur|>oratc it. It had been claimed by the province 
that the corfxiration in question “could not lawfully be incorporated except 
by the authority of the legislature of the province.” Dealing with this plea 
Sir Montague Smith says : “It is asserted in the petition, and was argued in 
the Court below and at the bar that inasmuch as the association had con­
fined its o|>cration to the province of Quebec, and its business had boon of a 
local and private nature, it follows that its objects were local and provincial 
and consequently that its incorporation belonged exclusively to the provincial 
legislature. But surely the fact that the association has hitherto thought 
fit to confine the exercise of its powers to one province cannot : effect its stat utes 
or capacity as a corporation; if the Act incorporating the Association was ori­
ginally within the legislative powers of the Dominion Parliament. The com­
pany was incorporated with jiowers to carry on its business, consisting of var­
ious kinds, throughout the Dominion. The Parliament of Canada could alone 
constitute a corporation with these powers; and the fact that the exercise 
of them has not been co-extensive with the grant cannot operate to repeal the 
act of incorporation, nor warrant the judgment payed for. viz., that the com­
pany be declared to be illegally constituted.”

The first case in which the question of the extra-provincial capacity of 
a provincial company became a real issue appears to have been Bank of Toronto 
v. St. Laurence Fire Ins. Co., AC. 59. The action arose upon a policy
covering property in Toronto, issued by a company incorporated under legis­
lation of the province of Quebec. The argument that the policy was ultra 
vires appears not to have been seriously pressed in the Privy Council, so that 
the decision in favor of the validity of the policy could not he considered con­
clusive.

It seems somewhat remarkable, by the way, that in none of the cases 
upon the insurance phase of the constitutional issue has any particular em­
phasis been placed upon the special character of insurance as distinguished 
from trade in commodities nor upon the distinction between an insurance 
contract, which is essentially a contract in ]>ersonant, and a contract for the 
sale of goods, which involves at least potentially a transaction in rent. In the 
case of C.P.R. v. Ottawa Fire Ins. Co. (1900), 39 (’an. S.C.R. 405. for instance 
it would apjiear to have been quite arguable that a contract entered into at 
Ottawa between the plaintiff and the defendant, to indemnify the former
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against loss occurring in the State of Maine, should he considered as a transact­
ion taking place at Ottawa and not in the State of Maine.

The point was indeed mentioned in the opinions of some of the judges, 
but in the questions which were propounded by the Court as the basis of the 
re-argument upon the constitutional issue it appears to have been assumed 
in the first place that the transaction first took place in the State of Maine 
and in the second place that it constituted or evidenced conclusively a carrying 
on of business in that State. The questions proposed were:—

1st. Is every charter issued by virtue of provincial legislation to be read 
subject to a constitutional limitation that it is prohibited to the company to 
carry on business beyond the limits of the province within which it is incor­
porated?

2nd. Can an insurance company incorjiorated by letters patent issued 
under the authority of a provincial Act carry on extra-provincial or universal 
insurance business, to make contracts and insure property outside of the pro­
vince or make contracts within to insure projierty situated beyond?

3rd. Has a province power to prohibit or imjiose conditions and restric­
tions upon extra-provincial insurance companies which transact business 
within its limits?

4th. Ibts Parliament authority to authorize the Governor in Council 
to permit a company locally incorporated to transact business throughout 
the Dominion or in foreign countries?

To these questions answers were given which are effectively summed up 
in the head-note as follows:—

Held, per Idington, Maclennun and DulT, .1.1., Fitzpatrick, C.J., and 
Davies, J., contra:—That a company incor|smated under the authority of 
a provincial legislature to carry on the business of fire insurance is not in­
herently incapable of entering outside the boundaries of its province of origin 
into a valid contract of insurance relating to property also outside of those

Per Fitzpatrick, C.J., and Davies, J.:—Sub.-sec. 11 of sec. 1)2, U.N.À. 
Act 1807, emjKiwering a legislatlire to incorporate “companies for provincial 
objects," not only creates a limitation as to the objects of a company so in­
corporated, but confines its operations within the geographical area of the 
province creating it. And the possession by the company of a license from 
the Dominion Government under 51 Viet. ch. 28 (11.8. 11)00, eh. 34, sec. 4). 
authorizing it to do business throughout Canada is of no avail for the purpose.

Naturally there was s|ieculation as to the |M>ssihle results of an appeal 
to the Privy Council. The case was not appealed; but the uncertainty of 
the whole situation prompted the Dominion authorities to suggest to the 
provinces that a stated case should he brought before the Supreme Court to 
determine the most imjiortant points in issue. This suggestion did not meet 
with the favor of the provinces. A conference of representatives of the pro­
vinces and the Dominion was held at Ottawa on the 29th March, 11)10, at 
which the provinces proposed that the Dominion should join them in an np-
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plication to the Imp-rial Parliament for an amendment to the British North 
America Act which would assure to them the pavers they had claimed to 
exercise. This the Dominion authorities declined to do, and the provinces 
on their part refused to facilitate any reference to the Supreme Court.

In the meantime the situation had been further complicated by the adop­
tion in one province after another of a type of legislation whose practical effect 
afforded a more serious issue than the question of the pavers of a provincial 
company. If the question of the relative jurisdictions of the Dominion and the 
provinces over company incorpiration had remained purely a question of law 
a simple solution would have been in every case of doubt to take out a Domin­
ion charter. Under the decision in The Colonial liuilding case it had been held 
that the fact that a Dominion company chose to confine the exercise of its 
powers to one province and to local and provincial objects, did not affect its 
statas as a corpiration or operate to render its original incorporation illegal 
as ultra vires of the Parliament of Canada.

But the obvious solution by way of a Dominion charter was inimical to 
the provinces from a fiscal standpoint, the departmental fees for incorporation 
of companies constituting a substantial item of revenue in some of the pro­
vinces. There is little question that the rellex operation of the licensing Acts 
in impeding companies from taking out Dominion charters was regarded 
as one of their chief objects. For intending incorporators were faced with this 
situation, that if they took out a Dominion charter it was necessary to procure 
a further authorization from the companies department of the province and 
to pay fees approximately equal to those which they would have paid in the 
first place for a provincial charter; and to a company propping to carry on 
business in more than one province the practical effect of taking out a Domin­
ion charter appeared to he merely the payment of an extra incorpiration fee.

The original licensing Acts were directed at foreign companies, that is 
to say, companies incorporated in jurisdictions outside of Canada; and it is 
not improbable that the original Acts were prompted by a notion of regulat­
ing, and peHiaps taxing, companies incorporated in the American States who 
had extended their op-rations into Canada.

The first attempt at this class of legislation was an Act of the province 
of Manitoba in 1875 “to require certain foreign cor pirations, associations and 
co-partnerships to enregister within this province.” The comment in the 
report of the Minister of Justice upon this Act was “the undersigned quite 
recognizes the right of legislation for Manitoba in resp-et of any companies 
with provincial objects which may be incorporated by the legislature, but it 
is possible that companies may be incorporated by the parliament of Canada 
or under the Joint-Stock Companies’ Act of Canada, and the undersigned is 
of the opinion that the application of the present Act to any such companies 
would be in restriction of the rights granted to them by Canada.” (Hodgins, 
Prov. Ix*g. 787).

Three years later, in repirting upon another Manitoba statute to license 
loan companies, Mr. Z. A. Lash, then Deputy Minister of Justice, said: “The
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right of a provincial legislature to provide for the granting of a license by the 
province, to a company incor|>orated by the Parliament of Canada, and which 
by its Act of incorporation could be given the right to do business in the various 
provinces, is at least doubtful. (Hodgins, Prov. Ix*g. SIS).

Similar expressions of dissent were from time to time given by the Domin­
ion authorities with reference to several other statutes of a similar nature, 
but in some cases the statutes were allowed to come into operation subject 
to their being declared ultra rires by the Courts, thus the British Columbia 
statute of 1807 was not disallowed, though again the Department of Justice 
expressed the view that the part requiring registration of companies More 
carrying on business in the province was ultra rires in so far as it pur|torted 
to apply to Dominion companies. (Hodgins, Prov. Leg. 1896-98, p. 81)

A rather remarkable incident in connection with the Ontario Act is worth 
noting. There had b«*en a long course of corres|xindence bet ween the Depart­
ment of Justice and the Ontario Government (See Hodgins, Prov. Leg. 1898- 
1900 pp. 11-48; ih. 1901-1903, pp. 22-23), culminating in an undertaking by the 
Hon. J.A. Gibson, then Attorney-General, to make satisfactory amendments 
to the Ontario Act. Pending the following session of the legislature however, 
a change of government took place, and the new government, declining to In­
bound by the undertaking given by the former government, omitted to make 
amendments. The time for disallowance had been allowed to pass, ami as 
a result of this political accident the Art was left to go into force and it 
was left for the Courts to determine its validity.

The Ontario Act furnished the model for all the Acts at present in force. 
It was followed by New Brunswick and by the North-West Territories in 
1903, by Manitoba and Queln-c in 1909, by British Columbia in 1910, hv Nova 
Scotia in 1912 and by Prince Edward Island in 1913. Subject to certain ex­
ceptions the effect of these Statutes may be generally said to lie:—

(a) To render illegal the carrying out of the company's corfKirate ob­
jects unless and until such objects have received provincial sanction 
through the officials in charge of the administration of companies 
locally incorporated.

(ib) To place unlicensed or unregistered companies and their agents under 
substantial penalties for attempting to carry on business in the pro-

(r) To deny to unlicensed or unregistered companies corporate capacity 
and status in the courts.

(</) To prohibit unlicensed or unregistered companies from holding 
real or ijersonal property, or affirmatively to permit companies to 
hold such projM-rty from and after lH-eoming licensed or registered. 

(<■) To impose upon companies as a condition of obtaining a license or 
registration the payment of fees similar to the incorporation fees 
paid by companies incor|X)ratcd or registered under provincial legis­
lation, and based generally upon the authorized capital of the com-
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Until 1915 the Act of Quebec waa the only one which excepted Dominion 

companies from its scope. In that year, following the decision in the John 
Deere case, a similar exception was made in the Act of Alberta.

As to their operation in res|K*ct to Dominion companies, the Kxtra-I’ro- 
vineial Licensing Acts had come under consideration in several cases in the 
Provincial Courts. In Hex v. Massey-Harri* (11105), 0 Can. Cr. ('as. 25, (i 
Terr. L. R. 126, a test prosecution was brought to determine the validity of 
the Foreign Companies Ordinance of the North-West Territories us regards 
companies incorporated by the Dominion. The Supreme Court of the North- 
West Territories held the Act valid as a measure of provincial taxation, 
though it was seriously questioned whether the territorial assembly had 
not gone beyond its |>ower in demanding of the defendant company compliance 
with certain requirements precedent to the obtaining of a license.

In Hcney v. Birmingham (1009), 39 N.B.R. 336, the question was also 
raised, although the case was afterwards decided upon another point. The 
report of the case quotes counsel before the full court arguing as follows:

“The plaintiff company being incor|x>ratcd under the Dominion 
Act has power to carry on business throughout the Dominion of Canada. 
The provincial legislature therefore cannot prohibit them from carrying 
on business in the province or subject them to penalties for doing so. 
In ho far as this License Act prohibits the plaintiff from doing business it 
is ultra vires. There is a distinct provision in the British North America 
Act giving authority to the local legislature to impose shop, saloon, tavern, 
auctioneer and other licenses, but that would not include a tax such as 
this upon a Dominion Company.”
In Waterous EngineWorks Company v. Okanagan Lumber Company (1908), 

14 B.C.It. 23S, the question of the validity of the British Columbia Act was 
also considered, and the Act was upheld on the ground that, while the capacity 
to carry on business had been conferred upon the company by the Dominion, 
the business must be carried on in conformity with provincial laws, one of 
which required the taking out of a license.

Thus matters stood when the proposal of the reference to the Supreme 
Court was under discussion.

Failing to obtain the co-operation of the province in the effort to secure 
a decision upon the disputed questions, a stated case was finally drafted 
by the Dominion Department of Justice, and under an order-in-council, 
dated 9th May, 1910, was submitted to the Supreme Court of Canada.

There was also included in the stated case a question as to the power 
of the Dominion to enlarge the powers of provincial companies, the theory 
of the Dominion department being apparently that provincial companies 
might secure their extra-provincial capacities and rights by supplementary 
legislation of the Dominion rather than by enabling legislation of other 
provinces.

One phase of this question arose under the Dominion Insurance Act, 
which provided for an extension, by means of a federal license, of the powers
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of a provincial insurance company. The original of the present Insurance 
Act, as passed by the Parliament of the Dominion in ISOS, had provided 
(31 Viet. ch.4K, sec. 25) that “the provisions of the Act ns to deposit and 

• issue of license shall not apply to any insurance company incorporated by
any Act of the legislature of the late province of Canada or incorporated 
or to be incorporated under any Act of Quebec, Nova Scotia or New Bruns­
wick so long as it shall not carry on business in the Dominion beyond the 
limits of that province by the legislature or government of which it was 
incorporated, but it shall be lawful for any such company to avail itself 
of the provisions of the Act.” This provision was maintained in effect 
through the various revisions of the Act down to the present time. and. 
with the provisions requiring the licensing of foreign companies, was the 
basis of the whole Act and the activities of the Dominion insurance 
department in administering it.

Another serious question had been raised under the Insurance Act by 
the decision, in November, 1909, by a Montreal police magistrate, Mr. Seth 
I*. licet, holding that the provisions prohibiting and penalizing foreign insur­
ance companies carrying on business in Canada without a license were 
ultra vires of the Parliament of Canada. The two questions upon the 
Insurance Act were made the subject of the separate case known as the 
Insurance Reference.

When the ('om/ianies Reference first came on for hearing in October. 
1910. the provinces took objection to the jurisdiction of the Supreme Court 
to hear it. This preliminary question of jurisdiction was argued first, and, 
on judgment being given against the provinces, an ap|>cal was taken to the 
Privy Council, which affirmed the decision of the Supreme Court. Sub­
sequently upon the accession of the Borden Government strong efforts 
were made by the provinces to have the References withdrawn. These 
objections were, after some delay, overruled, and the References were 
finally argued in February, 1913.

The question of the validity of the extra-provincial licensing Acts had 
also in the meantime arisen in a concrete case in British Columbia, John 
Dure Ploie Company, Ltd., v. Agnew, 8 D.L.R. 05, 10 D.L.R. 576, in the 
lower Courts, and the validity of the provincial legislation was upheld, 
following the case of Watcrous v. Okanagan. In the appeal to the Supreme 
Court of Canada the case went off on the question of the interpretation of 
the expression of "carrying on business," and the constitutional question 
was not decided. This case was argued in the Supreme Court, however, 
at the same time as the general Companies Reference, and the opinions of 
the Judges in the Supreme Court dealt with the British Columbia Act in 
the light of the Agnew case, and Mr. Justice Duff gave a lengthy supple­
mentary judgment largely occupied in support of the validity of the 
provincial statute in question in the Agnew case.

It is not necessary to discuss the result of the opinions of the Supreme
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Court given in answer to the quest ions in l he Com/Htnies Referme»\ Generally 
shaking, it may he sa id that on the question of the extra-provincial capacity 
of provincial companies a majority of four to two Judges held in favour of 
the provinces. On the question of the validity of the licensing Acts the 
Court was evenly divided.

Rending the up|H>ul of the references to the Privy Council, another case 
had arisen in British Columbia upon the licensing provisions. In the con­
solidated appeals of John Deere Plow Comjtany v. Wharton and John Deer» 
Plow Com patty v. Duck, [1915] A.U. 330, IS D.L.R. 353, the question of the 
validity of provincial licensing legislation was brought squarely before 
the Judicial Committee on an appeal per saltum from < of Mr
Justice Gregory of the Supreme Court of British Columbia 112 D.L.IL 
422, 554).

The appellant in both cases was a company incorporated by letters 
patent issued by the Secretary of State of Canada under the authority of 
the Companies Act of Canada, and empowered inlcr alia to carry on the 
business of dealers in agricultural implements. The company had in fact 
been carrying on such a business, but was not licensed or registered as 
required under Bart VI. of the Companies Act of British Columbia.

The first case was an action by a shareholder of the company to restrain 
it from carrying on business in British Columbia, on the ground that the 
company was not registered or licensed. The second case was an action 
brought by the company against the defendant for the price of certain 
goods which the defendant had ordered but afterwards refused to accept 
and pay for. It was held, following the decision in Wnitrous v. Okanagan 
and John Deere Plant Company v. A y new, that the company was precluded 
from carrying on business in the province, and from maintaining any action 
in the Courts, because it had not complied with the provisions of the Act.

The judgment of the Judicial Committee, given by Viscount Haldane, 
then Lord Chancellor, dealt with the decisions in the Court below and 
also with the opinions of the Judges of the Supreme Court of Canada on 
the Companies Reference. It was held that “these provisions of the Com­
panies Act of British Columbia, which arc relied on in the present case 
as compelling the present company to obtain a provincial license of the 
kind of about which the controversy has arisen or to be registered in the 
province as a condition of exercising its powers or of suing in the Courts, 
are inoperative for these purposes.

In the course of the argument in the John Deere case, the Privy Council 
had occasion to consider the opinions of the Supreme Court in the Com- 
jHinics Reference, and the judgment was planned to obviate the necessity 
for dealing with the matter again on a possible appeal of the Companies 
Reference. Thus the ground was laid for the very brief reference to ques­
tions 6 and 7 in the judgment of the reference.

While the John Deere case did net involve the question of the extra- 
provincial powers of provincial companies, a passage in the judgment was
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the basin of n change of attitude on the part of at least one of the Judges 
of the Supreme Court when that body came to deal with the Bonanza Creek 
case. It had been said in the John Deere ease that “the power of the pro­
vincial legislature to make laws in relation to matters coming within the 
class of subjects forming No. 11 of sec. 92. the incorporation of companies 
with provincial objects, cannot extend to a company such ns the appellant 
company, the objects of which are not provincial."

This dictum, which was undoubtedly in accordance with the former 
dicta of the Privy Council above quoted, was the ground of a reversal of 
the opinion of Mr. Justice Duff, who held in the Bonanza Creek case that 
the company was not capable of carrying on business outside the province 
of its incorporation.

It is difficult to estimate the precise result of the cases on any one 
of the questions of constitutional law directly or indirectly involved. The 
specific points decided in the four judgments appeared to be:—

1. A company incorporated and authorized under a Dominion legisla­
tion to carry on insurance or trade throughout Canada has not 
merely the capacity but the right to carry on such business with­
out further authority from any provincial legislature, and pro­
vincial legislation requiring a license of such a company by way 
of determining or regulating its corporate status is ultra vires.

2. It is possible by letters patent under provincial legislation to in­
corporate a company with the capacity, us distinguished from the 
right, to receive from jurisdictions outside the province corporate 
rights and privileges.

3. The Dominion Insurance Act in its present form is ultra vires of the
Parliament of Canada in so far us it purports to require a license 
of an insurance company incorporared by legislation of a province 
before such company can receive from another province the right 
to do an insurance business in such other province.

The first point is the result of the John Deere Blow Co. case, as reaffirmed 
by expressions in the Insurance Reference and the Bonanza Creek case. No 
distinction is drawn between the business of insurance and that of dealing 
in agricultural implements. The statement is that “where a company is in­
corporated to carry on the business of insurance throughout Canada, and 
desires to possess rights and powers to that effect, operative apart from 
further authority, the Dominion Government can incorporate it with such 
rights and powers to the full extent explained by the decision in the case 
of the John Deere Blow Co.”

In the judgment in the John Deere Blow Co. case, Viscount llaldane, 
after suggesting avenues of legislation which were ojien to a provincial 
legislature as regards Dominion companies, said: “But their Lordships 
think that the provisions in question must be taken to be of quite a different 
character, and to have been directed to interfering with the status of 
Dominion companies, and to preventing them from exercising the powers
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conferred on them by the Parliament of Canada, dealing with a matter 
which was not entrusted under sec. 112 of the provincial legislature." In 
the light of this expression and of the distinction between capacity and 
right established in the Honanta Creek case the Extra-Provincial Licensing 
and Registration Acts of Ontario, New Brunswick, Nova Scotia. Prince 
Edward Island. Manitoba and Saskatchewan must be judged to lx* invalid 
along with the British Columbia Act if and in so far as they deal with cor- 
poratc status, capacity and rights. The Acts of Quebec and Alberta as 
already stated expressly except Dominion Companies.

No. 2 appears to he the broadest statement that is at present safely 
possible of the result of the bonanza Creek case. There is indeed a sug­
gestion that extra-provincial capacity might be conferred by provincial 
legislation acting through the medium of a registration system such as 
that under the Irn|>criul Act. None of the provincial registration Acts 
at present in existence however, appear to be in apt form to confer such 
capacity. And there is some difficulty in conceiving a form of registration 
Act which would confer extra-provincial capacity, the obvious difficulty 
being that the moment a provincial legislature undertook to deal with 
capacity beyond the province the subject would be no longer local to the 
province.

A clear distinction is drawn between what a company is capable of 
doing and what it has the right to do, and it is said in effect that where 
a chartered company is in terms forbidden to do a certain thing the pro­
hibition is a subtraction merely from the right of the company and not from 
its capacity.

As regards No. 3, it must be observed that there is considerable difficulty 
in resolving the opinion of their Lordships into a definite statement. The 
subject ap|H*ars to he dealt with from the standpoint of company incorpora­
tion rather than the regulation of the business of insurance. Doubtless 
the distinction in the Insurance Act itself between companies carrying 
on business in two or more provinces and those carrying on business only in 
one province afforded an invitation for a discussion on this basis. To the 
question, "Are sections 4 and 70 of the Insurance Act, 1010, or any and 
what part or parts of the said sections ultra vire* of the Parliament of 
Canada?" their Lordships merely answer in the affirmative, with no indi­
cation of the method, if any, by which the Dominion could undertake the 
regulation of insurance.

The 2nd question of the Insurance Reference as to wlv-i h -r a foreign com­
pany is prohibited by the Insurance Act from carrying on insurance business 
in Canada is also answered in the affirmative. Their Lordships' comment, 
however, is that “in such a case it would be within the power of the Parlia­
ment of Canada, by properly framed legislation, to impose such a restric­
tion.” It scents impossible to reconcile the use of the conditional expression 
with a positive answer in the affirmative. It seems probable that what 
their Lordships had in mind was Dominion legislation <-f the nature of the
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present provincial licensing and registration Acts. That is to say, 
the Dominion could regulate the status of foreign insurance companies 
hy legislation directed at their status instead of being directed at the 
business of insurance as such.

If it is difficult to state exactly the points decided, it is still more difli- 
eult to estimate the effect of the obiter expressions and their results. But, 
however difficult the task, it will be necessary for companies in some 
fashion to gather up what is left of the law of the companies as hit her to under­
stood and to anticipate the probable application of the decisions and dicta 
to cases on company law in the future. It may. therefore, be not altogether 
fruitless to sumfoit some tenative propositions which ap|iear to have been 
established and to indicate some further questions which have been raised 
by the decisions:—

4. The doct rine of ultra vires is not applicable to companies incorporated
by letters patent issued by the executive branch of the Govern-

Tliis doctrine, which has been implicitly and uniformly recognized by 
the Courts as applicable to all statutory corporations in Canada, is appar­
ently wiped out as regards companies incorporated under letters patent 
under such Acts as those of the Dominion and the provinces of Ontario. 
Quebec, New Brunswick and Manitoba. It seems clear, on the other hand, 
that the reasoning of the Bonanza Creek case would not apply to companies 
incorporated under the registration Acts in force in the rest of the provinces, 
and that, therefore, companies incorporated under the present Acts of these 
provinces are not vested with extra-provincial capacity.

5. The Secretary of State for Canada and the Provincial Secretary
of Ontario, in issuing letters patent, act in a discretionary and not 
in a ministerial capacity.

This point had been raised on several occasions when it was sought 
to hold the Government responsible for the incor|xiration of companies 
for purposes which for one cause or another were considered objectionable. 
The attitude of the department has usually been that its functions wen- 
automatic, and that intending incorporators for any lawful purpose wen- 
entitled to the issue of letters patent as a matter of right. The test is 
whether a mandamus would lie to compel the exercise of the incorporating 
|M>wer. The language of Viscount Haldane, in the Bonanza Creek case, 
though quite obiter, would seem to afford strong support to the theory 
that the functions in question are discretionary and that a mandamus would 
not lie. One result would be to overrule He Massey Manufacturing Co. 
(1886), 13 A.K. Ont. 446.

6. Legislation to control or regulate by license any particular trade
or business not enumerated in sec. 1)1 of the B.N.A. Act is ultra 
vires of the Dominion Parliament.

There is evidence in the judgment in the Insurance Reference of a delibe­
rate purpose to complete the isolation of the case of Russell v. The Queen
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(1882), 7 App. Cas. 829, ami finally to dispose of the expression of Lord 
Watson, in the Local Prohibition ease |lN9(i] AC. 348, that “their Lordship* 
do not doubt that some matters, in their origin local and provincial, might 
attain such dimensions as to affect the body politic of the Canadian Parlia­
ment in passing laws for their regulation or abolition in the interest of tIn- 
Dominion.”

7. A foreign insurance company, and infèrentially a foreign trading
company, may be required to take out a license before carrying 
on business even within the limits of a single province.

Such legislation, their Lordships say, would be supported either by 
the item, “trade and commerce," or by the item, “naturalization and 
aliens." What is difficult to see is why the business of a company, as 
between a foreign country and one of the provinces, should be controllable 
under “trade ami commerce" and the business of a company as between 
two provinces should not be so controllable. Indeed, it cannot be said 
to be decided that it would not he possible for the Dominion to control 
the inter-provincial business of a provincial company doing business in 
more than one province—that is to say, using the illustration of the well- 
known T. Eaton Company, this company, which is incorporated under an 
Ontario charter, might in its local business at Toronto and at Winnipeg 
respectively be free from interference by license or otherwise through 
Dominion legislation, but might as to any business which could he described 
as “inter-provincial" or “foreign," as. for instance, its mail-order busi­
ness or its business of importation, be subject to regulation by the Dominion.

8. The genus of “licenses" under item 9 of sec. 92 dews not include a
license on corporate status or capacity.

In the lirewers and Maltsters ease, (18971 A.C. 829, it had been said 
that their Lordships were “unable to see what is the genus which would 
include ‘shop, saloon, tavern' and ‘auctioneer’ licenses and which would 
exclude brewers' and distillers’licenses.” This expression had been regarded 
as tantamount to holding that genus, if there were one, would be broad 
enough to include any kind of licence. It would appear as if the genus 
might now be taken to include “insurance." but not “corporate capacity.”

9. Provincial legislation dealing wit h the corporate status of a Dominion
trading company cannot be justified as an exercise over “property 
and civil rights."

In their application to companies of other provinces and of other 
countries most of the features of the licensing Acts might have been con­
sidered justifiable as an exercise of the provincial jurisdiction over “pro­
perty and civil rights." The effort in the John Deere Plow Co. argument 
was, indeed, to justify them as against Dominion companies on the same 
ground, and the chief weight of the argument was upon this point. Their 
Lordships, however, declined to regard the British Columbia legislation 
in question in that case as referable to the “property and civil rights in
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the province*.” mid livid that the real purpose was to regulate corporate 
status.

No question has so far been raised as to the validity of the provincial 
Arts in relation to companies other than those operating under Dominion 
charters, hut, unless the Acts may be considered as operating in one way 
upon Dominion companies and in another way upon companies of other 
provinces and foreign jurisdictions, it would seem that they must be re­
garded in this respect also as dealing with corporate status, and to be 
intended to lay down the terms and conditions upon which foreign corpora­
tions are to be recognized; in other words, to establish rules of comity 
as between the enacting province and other provinces and jurisdictions. 
If this is a correct view of the nature and character of tin* provincial Acts, 
the question is still open to be raised whether the provincial legislatures 
are the proper body to lay down rules for the recognition of foreign cor­
porations or for inter-provincial recognition of provincial corporations. 
There is a suggest ion in the judgment in the John Deere Plow Co. case that 
the legislation might lie regarded as dealing with naturalization. As to 
provincial companies, the licensing legislation derives some support from 
the judgment in the Insurance Reference, though the question might still 
be raised whether the same rule would apply to trading corporations.

10. Dominion companies are not subject to provincial “company” 
legislation.

There is a branch of law. not perhaps very clearly defined, which is 
recognizable as ‘•company law” or law relating to the constitution, organiza­
tion and operation of companies, the relations of shareholders and directors 
inftr sc and with the company. The logical result of the judgment in the 
John Dei n case appears to be to determine, what might indeed be regarded 
as element ary. that the “company law” of Dominion companies is a matter 
for Dominion legislation. Referring to the argument of counsel for the 
respondent that, even if the capacity of the company were a matter for 
Dominion legislation, the exercise of the capacity was a matter for pro\ incial 
regulation, the judgment says their Lordships “are unable to place the 
limited construction upon the word ‘incorporation’ occurring in that sec­
tion (92) which was contended for by the respondents and by the learned 
counsel who argued the case for the province.” “Incorporation.” there­
fore, means more than merely the act of incorporating, and it is a matter 
to be determined by future developments of case law what arc the 
boundaries of the jurisdiction implied in the term “incorporation”; whether, 
for instance, the term includes such branches of comp: ny law as prospec­
tuses and directors' liability.

11. Provincial legislation, which, under the guise of taxation or any 
other subject of provincial jurisdiction, placed Dominion com­
panies under any discrimination or substantial disadvantage as 
compared with other companies would be ultra vires of a province.
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This would seem to follow from the reasoning in tin* John Deere 

case and from the distinction drawn in the Bonanza Creek case between 
capacity and right. Corporate rights necessarily involve a comparison 
with natural persons and with other corporations. Any disability 
as compared with other corporations would he a negation of right. In 
the judgment in the John Deere case the enumeration of the avenues .if 
legislative enactment open to the provinces as regards Dominion com­
panies is guarded by such expressions as “laws of general application" and 
“a license to trade which affects a Dominion company in common with 
other companies," and “laws a] g to companies without distinction." 
It would obviously be futile to credit a Dominion company with "rights" 
if these rights were subject to be nullified by legislation colourable with an 
intent to place the company at a substantial disadvantage as compared 
with other companies. If discrimination were not bad per ne, it might still 
be bad as indicating for the legislation an ulterior intention, and thus 
bringing into play the principle in Union Colliery Co. v Bryden, [1N99] A.( 
580.

In this connection it may be questioned whether the notion of taxing 
companies upon the basis of their authorized capital, regardless of the 
amount paid up or the amount invested or employed in the province, is 
consistent with equality of treatment or with taxation “within the pro-

It is open to observation, also, though not germane to the group of 
cases under discussion, that the term “taxation" must in itself be subject 
to some limitation. In its ordinary acceptation it imports an imposition 
by constituted authority of a pecuniary assessment enforceable by right 
of action or ultimately by levy and seizure. It is elementary to draw a 
distinction between taxation and confiscation. It seems questionable, 
also, to say the least, whether it would be open to a province, under the 
head of “taxation," to add to the sanctions ordinarily invoked to compel 
payment, a penalty of outlawry or a deprivation of the ordinary use of the 
Courts. Vet this is what the extra-provincial licensing Acts have in terms 
purported to do in the case of corporations.

It apiH-ars fair to assume that, as to Dominion companies, at all events, 
that :

12. Provincial legislation purporting to deny to, or withhold from, 
Dominion companies the right of maintaining actions in the Courts 
is ultra vires.

It appears consonant with the reasoning in the group of cases to assume 
that a province could not, in aid of a scheme of taxation, bring pressure to 
bear upon a Dominion company by way of a denial of what is perhaps tin- 
most vital of all corporate rights, the power to “sue and be sued, plead and 
be impleaded."
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MAN. CANADIAN CREDIT MEN’S ASSOCIATION v. STUYVESANT
-----  INSURANCE CO.

Manitoba Kiny'a /truck, Maodonaltl, J. January (», 1UIÜ.

I. INKI KAXC>: (I III K 1—HOf—MI NRKI’RKSK STATIONS AH TO OWNKBNIIIP—
Materiality.

Notwithstanding tin* condition in an insurance policy that “any 
fraud or fnlnv statement in a atatutory declaration shall vitiate the 
claim,” a representation or atatutory declaration by the assured that 
lie wan the owner of the property, whereas, in fact, the property was 
purchased with the funds of the assured'» brother but intended for the 
assured, does not materially allect the risk as vitiating the policy on 
that account.

statement Action bv assignees of an insurance* policy.
A. E. Honk in, K.C., and //. P. Grundy, for plaintiff.
E. X. Williams, and P. C. Locke, for defendant.

Macdonald, j. Macdonald, J. :—The plaintiffs arc the assignees of all 
moneys payable by the defendants under a policy of insurance 
bearing date November 3, 1913, whereby the defendants insured 
one J. Winshtoek for the term of 12 months from November 20, 
1913, against all loss or damage by fire to an amount not exceed­
ing $1,200 to the following described property: The one and a 
half storey patent roofed building owned and occupied by the 
assured as a livery stable, situate and being on Main St. in the 
village of Kreusberg in the Province of Manitoba.

On or about May 24, 1914, the said building was totally de­
stroyed by tire, and the plaintiffs as such assignees claim pay­
ment of the said sum of $1,200, with interest thereon to judg­
ment.

The defendants, as a defence to the action, claim that the 
policy issued upon the representation of the said Winshtoek 
and upon the express condition which was a condition prece­
dent to any liability upon the said policy that the said Winsh- 
toek was the owner of the property thereby insured, and they 
allege that he was not the owner of the property insured and 
had no insurable interest therein.

They further claim that after the occurrence of the said fire 
the said Winshtoek submitted to the defendant company a 
statutory declaration as to the loss alleged, and that the said de­
claration contained a false statement, to wit: a statement to the 
effect that the said Winshtoek was the owner of the property
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in question and falsely stated the interest of the said Winshtoek MAN 

therein and they plead condition No. 15, endorsed upon the said K. B. 
policy, and allege that by reason thereof the claim thereunder ( x„A0li 
(if any) was vitiated and the plaintiff debarred from recovery i.'wam

Nil yxksantthereunder.
rendition 15 reads as follows:— Nw~ to
Any fruml or fiilsv xtutt-inciii in »i statutory «Ivclaration in relation Me.UumUd.j. 

to any of the almve particular* shall vitiate the claim.

Max Winshtoek, a brother of Joseph Winshtoek, lived at tin; 
village of Kreusberg and purchased the lot upon which the 
building covered by the policy of insurance was erected, lie 
says he bought for his brother Joseph, and that the receipt on 
account of the purchase money was given in Joseph’s name.
After buying the lot he built the stable. lie says:—

1 Imilt for .lo*v|>h; he gaw me the money ami I paiil for the building, 
which cost over *1,800.

The evidence with respect to the payments on the lot and 
for the construction of this stable is unreliable and impossible 
to reconcile with truth and reason. Joseph says that he re­
mitted to his brother Max from Yc about $1,200. lie went 
to Yorkton late in 1011. The stable was finished early in 1912.
He brought no money with him to Yorkton and the $1,200 ho 
remitted represented his wage earnings which he says were $25 
a week. In less than a year then he e remitted his
brother out of his wage earnings of $25 a week $1,200. lie 
furthermore claims to have left with his brother-in-law the sum 
of $800 and asked him to give to Max when he started the stable.
Max says that he got $400 or $500 from Joseph from Yorkton 
and that he got $800 from his brother-in-law.

Max is corroborated with respect to the purchase of the lot 
for Joseph by his brother Michael, who worked for Licbman, 
the \ of the lot at the time. He says that Max made the 
deal for Joseph and took a receipt for Joseph.

It is possible that Max purchased the lot for Joseph and put 
up the stable for him with some secret understanding between 
them unconnected with the risk.

Louis Leipsic, the insurance agent through whom the insur­
ance was placed, knew Max when he mode the application for
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man. the insurance, and he knew the policy was to issue to «Joseph. 
K. B. It does not, it seems to me, matter in whose name the policy

ivmuoiI • it <li<l nut nffiwt tlm riulr

( redit After the stable was erected, Liebman, the vendor of the lot, v.
sn yvknant sued Joseph and Max Winshtock, claiming for use and occupa­
is. Go.

----- tion of the plaintiff’s stable, being the stable the subject of the
ifacdonaid, j. jngurance eiajm herein. The defendant Max Winshtock entered

After the stable was erected, Liebman, the vendor of the lot,

tion of the plaintiff’s stable, being the stable the subject of the

a dispute note to this action, in which he claims that, “There 
were no dealings between the plaintiff and the defendant Joseph 
Winshtock, who is not indebted to the plaintiff in any amount. ” 
In this dispute note he further claims that he never leased the 
property, the use and occupation of which is sued for. On the 
contrary, he alleges that he purchased the said land (being the 
lot upon which the stable was erected) from the plaintiff for 
$125, which amount he is ready to pay upon delivery of title. 
He now claims, however, that the purchase was not for him­
self.

Title to the lot has, since the bringing of this action, been 
secured. This title never was in reality in dispute, and it is 
evident that title could be made through Liebman, the vendor.

That the lot was purchased from Liebman is scarcely to be 
doubted. Liebman lived in the village and must have seen the 
stable under construction. It is unreasonable to think that 
Winshtock would have put up a stable costing $1,800 without 
having arranged the purchase of the lot, and it seems to me 
that it made little difference, so far as the risk was concerned, 
which of the Winshtocks owned the property. Max was willing 
that it should lie Joseph's, notwithstanding that at least some 
of his own money and labour went into its construction, and 
so far as this action is concerned, I do not think the defendant 
company has any reason to complain, and, in my opinion, the 

plaintiff is entitled to judgment.
There will be judgment for the plaintiff for $1.200 with in­

terest from January 5, 1915, together with costs.

Judgment for plaintiff.
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POWELL V. CROWS NEST PASS COAL CO.
British Columbia Court of Appeal. Mactlonohl, CJ.A., ami Irving, Martin, 

tinlliher ami McNhillip«, JJ.A. March 7. 191(1.

1. Mahtkb and nkkvaxt ( { V—340)—Workmkn'h comi-kxnation —"Sou 
ors xki.i.kct" an harki mi hkcovkry—Kaii.vrk to trkat causing
A)i«iKA V ATIOX.

Tin* iiMNiiiiiig of tin* word* ""HvrioiiH iivglvvt" in «-tib-utv. 2 ic) of w*c. 
0 of tin* Workmen’* ( omjwnsation Act, H.N.B.C. 1911. eh. 244. in their 
ordinary ami mm statutory sense, import more than ordinary m-gli- 
gvnue; ami while that seetion lias no applieation to the conduct 
of the injured Mubscqiient to the accident, a failure to continue 
treatment of an eye after the injury, which eoiisei|Ueiitl\ results in 
its permanent lo*>, constitutes serious neglect which will preclude 
the right to claim further compensation in respect of that injury.

[Number Voicing Co. v Narclag I 1911 I. 5 B.W.V. ( as. 142. followed; 
23 D.L.lt. 57, allirmed j

Appeal from the judgment of Macdonald, J., 23 D.L.lt. 57, 
on questions of law submitted to him by an arbitrator acting 
under the provisions of the Workmen’s Compensation Act, 
which is affirmed.

8. 8. Taylor, K.C., for appellant.
E. C. Mayers, for respondent.
Macdonald, C.J.A. :—The question before us turns on the 

conduct of the injured man and his medical attendant in rela­
tion to the treatment of the injury. The injured eye after being 
treated with good results for 2 or 3 days, was neglected for the 
following 6 days, and the sight thereof was in consequence, as 
found by the arbitrator, permanently lost.

The arbitrator found that the man was guilty of “serious 
neglect” within the meaning of those words as used in sec. 6, 
sub-sec. (2) (c) of said Act.

In my opinion, that section has no application to the con­
duct of the man subsequent to the accident. But while this is 
so, it docs not follow that the serious neglect, or negligence of 
the injured man subsequent to the accident, and apart from the 
statute, may not deprive him of compensation when, but for 
such neglect, he would have recovered. I think this case is 
covered by authority. I cannot distinguish it in principle from 
Humber Towing Vo. v. Barclay (1911), 5 B.W.C. Cases, 142. 
The question there was—“whether or not the man’s present 
condition is due to the original accident or to the negligence of 
the bone-setter,” and it is clear from the report that if the arbi-
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trator had found that it was due to the negligence of the bone- 
setter, the injured man could not have succeeded.

In the case at bar the arbitrator found that the man’s pre­
sent condition is due to the want of treatment of the eye for 
the said period of (i days, and that he was guilty of serious 
neglect in failing to attend the doctor during that period. Now, 
if the negligence of a bone-setter in setting a broken arm will 
deprive the injured workman of compensation subsequent to 
the period when, but for such negligent treatment, the arm 
would have become as good as ever, it must a fortiori follow 
that the negligence of the man himself may do so.

While the arbitrator was in error in thinking that said sec. 
ti was applicable to the case, I think that error was harmless. 
It was not error in the finding of fact but in the manner of 
applying the finding, and as it would be equally fatal to the 
workman’s claim whether the finding was applied with refer­
ence to the act or without reference to it, the legal 
result has not been affected by the error. The mean­
ing of the words “serious neglect” in their ordinary 
or lion-statutory sense import more than ordinary negligence, 
as the equally indefinite words “gross negligence” do. In the 
Hardily case, supra, Cozens Hardy, L.J., in his opinion in one 
place speaks of gross negligence, while in the portion quoted 
above he speaks of negligence simply. 1 do not think he in­
tended to draw a legal distinction between the two. In any 
case 1 think a finding that the workman’s present condition was 
brought about by his own serious neglect, or even by his neg­
lect simply, would be sufficient to deprive him of further com­
pensation.

I think there was evidence upon which the arbitrator could 
make his finding. The appeal should, therefore, be dismissed.

Irving, J.A. :—I would dismiss this appeal.
As to the sufficiency of the doctor’s evidence, I have enter­

tained considerable doubt. The onus was on the company to 
prove that the chain of causation was broken, and the doctor’s 
evidence on that point is not satisfactory ; but as the Judge who 
heard him accepted his vague, as it appears to me to be, state­
ment in one sense, I think I must accept his view of the matter.
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The other point presents no difficulties. The section relied 
on does not touch the mutter we arc dealing with.

Martin, J.A.:—This appeal should, 1 think, be dismissed 
because there is evidence on which the arbitrator could base 
his finding of fact which is sufficient to sustain his award.

Galuhkk, el.A.:—1 agree with Macdonald, J., that ques­
tion (a) should be answered in the negative.

I also agree that question (b) should be answered in the 
affirmative. There is evidence upon which the arbitrator might 
reasonably find that the employers had discharged the onus cast 
upon them of proving that the accident was not the cause of 
the eye being in its present condition, but that the neglect of 
either the applicant or the doctor, it matters not which, was 
such cause.

As to (c) 1 think the arbitrator probably uses the word 
“serious” in view of his finding that sub-sec. (c) of sec. 2 of 
the Act applies (with which 1 disagree).

It seems to me that once there is a finding of neglect by the 
arbitrator on the part of either the applicant or the doctor, and 
the onus cast upon the c s of shewing that but for such
neglect the accident would not have brought about the present 
condition, has been discharged, the employers are relieved from 
responsibility and 1 agree that there is evidence upon which he 
could so find here.

McPhiiJjIPh, J.A., dissented. Appeal dismissed.

DRAPER v. JACKSON.
Manitoba Court of Appeal. Ifiehards, Perdue. Cameron and Hagyart, JJ.A.

February 21, 191(1.
1. Malic (8 IV—90)—Bi lk nai.kh—Setting aside—Statvtoky period.

A sale declared void as not having complied with the provision* of 
the ltulk Rale* Act is void only as against the claimant who has 
brought action within the ($0 days prescrilied by the Act, and is 
binding ns against those who have not attacked it within that time, 
and they will not In» allowed to come in subsequently ami share 
ratably with the one who, by his diligence, has succeeded in having 
the sale *et aside.

[Dacia v. Itryan, (1 B. & C. ($51; He London Celluloid Co., 39 Ch.D. 
190; Hughes v. Palmer, 19 C.R.X.R. 393. referred to.]

2. KxBcimoN (8 II—15)—Statvtory requirements as to .sharing in
PROCEEDS.

n'n enable claimants to share in money realized by the bailiff of 
the County Court under an execution they must observe the require­
ments of sec. 207 of the County Courts Act.

.119
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3. Kxkution i 6 II—15)—Mosey ok akkkixkk—Distbiultion — Inter 
I’LEAUEB.

Where money has Iwvn paid by an assignee to the bailin' under a 
Ismd given for payment of the plaint ill'» claim in the event of inter­
pleader proceedings being decided against him, and which has not been 
realized under a writ of execution, it cannot be reached by an execu­
tion creditor, and the bailin' should not advertise it for distribution 
under secs. 201, 205 of the County Courts Act.

| Davit h Bracing Co. v. Smith, 10 1\H. (Ont.) 027 ; Roach v. il< 
Lachlan, 10 A.It. 400 (Out.), followed.J

Appeal from a judgment of Cumberland, J., in an inter­
pleader action.

II. J. Symington, for appellant.
S. II. Forrest, for respondent.
Richards, J.A. :—Jackson and Ncelands, doing business as 

the Western Salvage Co., and being traders within the meaning 
of the Hulk Sales Act, sold their stock in trade, in bulk, to the 
Smith Trading Co. without complying with that Act.

Draper recovered a judgment in the County Court of Souris 
against the Salvage Co. The Smith Co. had, in the meantime, 
assigned to C. 11. Newton for the benefit of their creditors. 
Draper placed an execution in the bailiff’s hands. The facts 
before us do not shew whether or not the bailiff made a seizure 
of any of the goods. The assignee, however, disputed the plain­
tiff’s claim, and an interpleader issue was had, the assignee 
giving a bond for payment of the claim.

It is not so stated, but I assume that this bond was only to 
pay the claim if the assignee failed in the interpleader. It is 
not stated whether the bond was to the bailiff or to the plain­
tiff. The plaintiff succeeded in the issue, it being held that the 
sale from the Salvage Co. to the Smith Co. was void, so far as 
the claim of the plaintiff was concerned, his proceedings having 
been taken within the time limited by the Bulk Sales Act, and 
the provisions of that Act not having been observed in the mak­
ing of the sale. The assignee thereupon paid to the bailiff 
$455.70, the amount of the plaintiff’s claim and costs.

The bailiff then advertised the receipt of the money, pur­
porting to act under sec. 205 of the County Courts Act, and 
within the 3 months provided by that section, Robinson, Little 
& Co. Ltd. filed notice of claim under an execution in their 
favour against the Salvage Co. for $4,870.41.
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Robinson, Little & Co., after receiving notice of the sale to 
the Smith Co. allowed the GO days provided by see. 0 of the 
Bulk Sales Act to expire without taking action under that Act. 
They nevertheless now claim to be entitled to share pro rata 
with the plaintiff in the moneys paid by the assignee to the 
bailiff as above stated. In an interpleader issue to try their 
lights to so share, the learned trial Judge held them not en­
titled. From that decision they now appeal.

If Robinson, Little & Co. should succeed in this action the 
position will be this—that after neglecting to enforce their claim 
under the Bulk Sales Act, they can nevertheless take advantage 
of the plaintiff’s greater diligence and deprive him of over 90 
per cent, of that which he has gained thereby—and that de­
spite the fact that they were not in a position themselves to make 
the money under their execution, if plaintiff had never sued, 
and despite the fact that the plaintiff’s execution in no way 
lessened what, if anything, was available for their execution.

Sec. 204 of the County Courts Act requires the proceed­
ings by that, and sees. 205, 20G and 207 to be taken, 
when a ImililF realizes any moneys under a writ of execution, etc.

The wording of the section was slightly altered in 1915, and 
it does not seem certain whether this bailiff got the money ltefore 
or after that change came into force. But the change is not 
material here. We may assume that but for the execution the 
assignee would not have given the bond or paid the money.

The principle on which secs. 204, etc., were enacted, was 
that one creditor should not be enabled to get a greater share 
than others of the proceeds of the debtor’s estate. Here there 
was, in fact, no estate of the debtor to realize upon. The Bulk 
Sales Act gave a remedy against goods which were not the 
debtor’s property, and it was because of the plaintiff’s right to 
realize out of those goods that the assignee gave the bond.

The money paid was the assignee’s money. It was not the 
proceeds of the goods. The goods remained in the assignee’s 
hands and could have been made available for Robinson, Little 
& Co.’s claim—if at all—as fully as if the plaintiff had never 
recovered his judgment.

It is true that our Act does not, on its face, limit the pro-
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vision» in question to moneys realized from the debtor’s goods 
as the Ontario Act does; and for that reason some of the Ontario 
decisions may not apply here.

1 am of opinion, however, that the sections now in question 
should be held to be limited to moneys realized out of the 
debtor s estate. To construe them otherwise would cause in­
justice in some cases. Suppose A. to be indebted to a number 
of creditors, including H. For some reason (’. is liable to B. 
in respect of A.'s debt to him. but is not liable to any of A.’» 
other creditors. Let us further suppose that B. sues A., gets 
a judgment ami issues execution. There is no property of A. 
to be levied on. < '. comes forward and pays off the execution, 
knowing that otherwise B. may sue him for the debt.

If Robinson. Little & <’o.’s claim here is correct, then in 
the case above supposed. A.’s other judgment creditors could 
share pro rata in the moneys paid by (’. Then, either B. would 
lose all but his pro rata share or (’. would have to pay over 
again to B. the debt, less what the latter got by tht pro rata dis­
tribution. and tin* other creditors of A. would be paid moneys 
that they never could have got at but for ’» contract vf ’la­
bility to B. to which they were strangers.

It is unfortunate that the learned trial Judge has not given 
us the reasons for his holding. I think, however, that such 
holding is correct. There are a number of other points in the 
case—such as the question whether Robinson, Little & Co. 
brought themselves within see. 207 of the Act. As to such I 
express no opinion.

I would dismiss the appeal with costs.
Pkrdvk, J.A. (after stating the facts:)—The defendants 

were traders within the meaning of the County Courts Act and 
Bulk Sales Act.

The amount of the plaintiff’s judgment was $455.70.
By the admitted facts the plaintiff, Draper, succeeded 

against the assignee for the benefit of the creditors of the Smith 
Trading Co., on the ground that the sale by the Western Sal­
vage Co. to the Smith Trading Co. was void in so far as the 
claim of the plaintiff was concerned, because the provisions of 
the Bulk Sales Act (R.S.M. 1913, ch. 23, as amended by 4 Geo.
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V. ch. 13), had not been observed, and the plaintiff had taken MAN 
proceedings under the Act within the time limited for so c. A. 
doing (sec. 9). The Act prescribes what shall be done by pur- 
chasers of stocks of goods in bulk in order that creditors of the r. 
vendor may be protected. Sec. 2 makes sales in which the Ja(KSOV 
provisions mentioned in the section have not been complied with, p#r*,e> IA 
“fraudulent and void against the creditors of the vendor.” A 
breach of sec. 3 renders the sale “fraudulent and absolutely 
void as against creditors of the vendor.” There is no penalty 
provided by the Act. The expression “absolutely void” is not,
I think, any stronger than “void.” If a thing is void it is of no 
effect, and there cannot be degrees in nullity. When an instru­
ment is void as against persons who may or may not take ad­
vantage of it, it is voidable only: sec Davis v. Bryan, 6 B. & ('.
651, 655, cited in lie London Celluloid Co., 39 Ch.D. 190; Hughes 
v. Palmer, 19 C.B. (N.S.) 393; Maxwell on Stat. 5th ed., 343- 
345. The provision contained in section 9 of the amended Act 
that no action shall be brought to set aside a bulk sale after 60 
days from the making of the sale or from the date when the 
attacking creditor first received notice of it. shews that the 
expressions “void” and “absolutely void,” as used in the 
Act, mean only voidable. The lapse of time cures the defects 
resulting from non-observance of the statute. The sale is there­
fore void only as against the creditors who attack it within the 
time prescribed by the statute.

The claimants did not recover judgment against the Sal­
vage Co. until more than a year had elapsed since the sale to 
the Smith Trading Co. The claimants never attacked the sale.
They waited until Draper, a small creditor, had brought his 
suit to a successful conclusion and had the sale declared void as 
against him, then they came in with a large execution issued 
upon a judgment obtained in the Court of King’s Bench, and 
sought to appropriate over 90 per cent, of the fruits of his 
litigation. In attempting to accomplish this, they rely upon 
the provisions contained in secs. 203-207 of the County Courts 
Act, relating to the ratable distribution of money realized under 
execution.

To enable the claimants to share in money realized by the
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MAN bailiff of the County Court under an execution, they must
C. A. observe the requirements of see. 207 of the County Courts Act.

This section, as a mem d by 5 Geo. V. eh. 12, provides that a

Jackson.
person having an unsatisfied judgment in any other Court 
against the same execution debtor at any time before the distri­
bution of the moneys, “may procure a memorandum thereof 
under the seal of the Court, and file the same with the bailiff 
who has realized the money as aforesaid.” The section then 
provides :—

Thamipon HUcIi person shall lie entitled to share ratably in the dis­
tribution us if he were un execution creditor.

Upon looking at the papers filed in the County Court, we 
find that this is what was done: On July 9, 1915, the sheriff 
of the Western Judicial District notified the bailiff that he, the 
sheriff, filed a claim for $4,870.31. On July 12, the sheriff wrote 
to the bailiff enclosing a copy of the writ of fieri facias. This 
copy, apparently made in the sheriff’s office, has had the seal 
of the County Court impressed upon it. No memorandum of 
the judgment under the seal of the Court of King’s Bench, in 
accordance with the requirements of sec. 207, appears to have 
been filed with the bailiff. The statement of facts makes no 
mention of such a memorandum. On the contrary, the claim­
ants base their right on the fact, as they put it, that they “filed 
notice of claim under a King’s Bench execution against the 
Western Salvage Co. for $4,830.02 and $40.39 costs.” This 
is not a compliance with sec. 207. Unless they have observed 
the provisions of the section, the claimants are not entitled to 
share in the moneys in the hands of the bailiff.

But, apart from this objection and dealing with the matter 
as if the provisions of sec. 207 had been observed, there is an­
other point upon which, in my view, the claimants must fail. 
The money in the bailiff’s hands was not realized under a writ 
of execution. This money was paid by Newton, the assignee of 
the Smith Trading Co., under a bond he had given for payment 
of the plaintiff's claim in the event of the interpleader proceed­
ings being decided against him, Newton. The goods seized evi­
dently were released to Newton. When the claimants obtained 
their judgment the bailiff had no money in his hands realized 
from the seizure and sale of the Western Salvage Co.’s goods.
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He had only the money paid by Newton in satisfaction of his 
liability on his bond, to secure the plaintiff in the first inter­
pleader.

In Davies Brewing Co. v. Smith, 10 P.R. (Ont.) 027, pay­
ment of a first execution was made by a chattel mortgagee of the 
goods, whose mortgage was subsequent to the execution. A 
second execution creditor whose execution was subsequent to 
the chattel mortgage claimed to share in the money under the 
Creditors’ Relief Act, 43 Viet. eh. 10 (O.) It was held by the 
Master in Chambers that the money paid to the sheriff having 
been specially appropriated by the chattel mortgagee to the 
payment of the first execution, and the money not having formed 
any part of the debtor’s estate, the Act did not apply. On 
appeal to Rose, J., this decision was affirmed, and in Roach v. 
Me Lachlan, 10 A.R. (Ont.) 400, it received the approval of the 
Ontario Court of Appeal.

The money in question in this case could not have been 
reached by the claimants. It never belonged to the Western 
Salvage Co. The claimants were not in a position to enforce 
their execution against the goods which had been sold by that 
company to the Smith Trading Co., and which afterwards passed 
to Newton. The sale was void only as against the plaintiff 
Draper, who had taken proceedings under the Bulk Sales Act. 
The sale was binding as against the claimants who 'i d not at­
tacked it within the time prescribed. The bailiff, when he re­
ceived the money on the bond, should have paid it to the plain­
tiff, whose money it was, and should not have advertised it for 
distribution under sees. 2()4-20f> of the County Courts Act. The 
appeal should be dismissed with costs.

Cameron, J.A. :—When Osier, J„ says, in Roach v. Me Lach­
lan, 19 A.R. (Ont.) 496, at 501, that when goods subject to a 
chattel mortgage and to an execution prior thereto are sold 
under an execution they arc sold not as the property of the 
debtor but as the property of the mortgagee, I confess, with all 
due respect, that I am unable to follow his line of reasoning. 
The remarks of Mr. Justice Wctmore in Howard v. High River, 
4 T.L.R. 109 at 118, seem to me pointed and unanswerable.' 
However, there is a marked distinction between the wording of
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MAN the Ontario Htatute and the Territorial Ordinance, and the see-
C. A. lions of the County Courts A et applicable in this ease.

Jackson.

On the facts as stated, it seems to me that when the assignee 
paid the moneys in question to the bailiff, pursuant to the terms 
of his bond, after the decision in the first interpleader, the bailiff

Cameron, J.A. received them as having been realized on the execution in his 
hands against the Western Salvage Company.

It appears, however, that the claimants have not complied 
with the provisions of see. 207 of the County Courts Act. There 
was filed no memorandum of their judgment under the seal of 
the Court of King's Bench, in which it was recovered. The 
copy of the writ of execution, the memorandum by the sheriff of 
the Western Judicial District, and the letter from him, for­
warded to the Clerk of the County Court, do not, any or all of 
them, constitute a memorandum of the claimants’ judgment 
such as sec. 207 specifically requires.

In view of this fact I must concur in the conclusion arrived 
at by the other members of this Court. Had there been a mem­
orandum of the judgment tiled in accordance with the statute,
1 would have been inclined to favour the appeal.

Appeal dismissed.

ALTA. KILLIPS v. PORTER.

S. C.
Alberta Supreme Court, Harvey, C.J. January (>, 1916.

1. Fraudulent conveyances (§ VI—30)—Transactions between hus­
band and wife -Burden of proof shewing good faith—Cor­
roboration.

On an application under r. 462, culling on the judgment debtor and 
his wife to shew cause why the property should not lie sold to realize 
the amount to be levied under an execution, the burden of proof is on 
the defendants to shew that a transfer from the husband to the wife is 
not made to delay, hinder, or defraud creditors, and the Judge should not 
consider that burden satisfied unless the evidence of the parties them­
selves is corroborated by some other evidence.

[Green, Swift A* Co. v. Laurence, 7 D.L.il. 5K9; Hoop v. Smith, 25 
D.L.il. 355, followed.)

2. Fraudulent conveyances (§ II— 5)—Consideration—Pre-existing
diet Pressure.

A pre-existing debt is not in general so good a consideration for a con­
veyance or mortgage by the debtor to the creditor as money actually 
paid at the time, although it may be a valuable consideration, if it be 
given under pressure or pursuant to an agreement between the parties.

3. Fraudulent conveyances (§ II—8)—Voluntary settlement.
To uphold a voluntary settlement the settler must, at the time of 

making it, have projierty enough left out of the settlement to meet all 
his existing debts and liabilities.

[Jackson v. Ilowley, Car. & M. 97. followed.)
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4. Fraudulent conveyances (§1!—8)—Voluntary settlement—When
DEEMED FRAUDULENT.

If, after deducting the property which is the subject of a voluntary
settlement, sufficient available assets are not left for the payment of the
settler’s debts, the law infers that the intent is to defraud creditors.

[Freeman v. Pope, L.R. 5 Ch. 538, followed.]

Application under r. 4(i2, calling on judgment debtor to 
shew cause why certain lands should not be sold to realize under 
an execution, and for an order.

E. J. Knisely, for plaintiff.
I. B. Hoicatt, for defendant.
Harvey, C.J.:—In July, 1913, the plaintiff brought action 

against the defendant, claiming in respect of certain dealings 
between them in 1911. There was a trial and a reference upon 
which a report was made on March 10, 1915, which was confirmed 
on April 1G, 1915, and judgment entered thereon on the same 
date for $1,117.39. Execution was issued thereon, and on 
June 30, 1915, the defendant was examined for discovery in aid 
of execution, the sheriff having been unable to realize on the 
execution.

On the examination it appeared that he had transferred some 
property to his wife since the debt due to the plaintiff was in­
curred, and an order was obtained for her examination under 
r. G36, and she was thereafter examined. This is an application 
under r. 462 against the judgment debtor and his wife, calling 
upon them to shew cause why the property should not be sold to 
realize the amount to be levied under the execution.

It appeared on the examination of the wife that some other 
lands had been transferred to her by her husband at the same 
time, and that they had subsequently been exchanged for certain 
other lands which she now holds, and it was agreed that the 
application should apply to both transactions, and it was admitted 
that if the transaction was fraudulent the land now held as the 
subject of the exchange would be liable to the execution.

The plaintiff seeks to make out his case from the evidence 
given by the husband and wife on their examinations. Objection 
was taken to the use of their examinations for this purpose, but 
it was subsequently withdrawn.

Defendant’s counsel contends that the burden is on the plain­
tiff to make out that the transaction was fraudulent. It is to be 
noted, however, that the form of the rule indicates that the burden
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is on the defendant», for they are to shew cause. This suggests 
that the plaintiff, having shewn the transfer to have been made 
while his debt existed, it will be presumed, in the words of the rule, 
to be “ void as being made to delay, hinder, or defraud creditors 
or a creditor,” until they shew that it is not so. It is, perhaps, 
not very important to determine that question, however, because 
I have all the evidence before me, and in (been, Swift & Co. v. 
Laurence, 7 D.L.R. 589, and in the very recent case of Koop v. 
Smith, 25 D.L.R. 355, the Supreme Court of Canada pointed out 
that in a transaction between near relatives under suspicious 
circumstances, in an action to set it aside, not merely is the 
burden on the defendants, but the Judge should not consider that 
burden satisfied unless the evidence of the parties themselves is 
corroborated by some other evidence.

Duff. J., who declined to consider this a rule of law, either in 
this province or in British Columbia, yet says in the last case, 
at p. 359 :

I think tliv true rule is that suspicious circumstances, coupled with re- 
ationship, make a case of res ipsa loquitur, which the tribunal of fact may and 
will generally treat as a sufficient prima facie case.

It would have been of great value to have had the viva voce 
evidence of the defendants instead of merely the transcript of 
that evidence, because the manner of giving evidence in such a case 
as this is of very great assistance. As it is, however, I can only 
rely on the information that is given me by the written record.

It appears that the transfer of the house in which the defend­
ants lived was executed on December 15, 1913. The affidavit of 
value made by the wife on that day shews that the land was worth 
$8,000 and the improvements on it $2,800. On or about the same 
day the husband transfeired his interest in the other lands, and 
gave his wife also a bill of sale of all his chattels, the different con­
veyances comprising all of his property. rl he transfer of the house 
and lot was produced from the Land Titles Office. Though it 
is dated and the affidavit of execution sworn on December 15, 
1913, it was not registered until March 15, 1915. The considera­
tion is specified as $1 and other considerations. Mrs. Porter’s 
affidavit of value states that the consideration mentioned is the 
true consideration, but there is an affidavit of value made by 
Mr. Porter on the same day, but re-swv»n before another com­
missioner on March 15, the year 1913 not being changed, though
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no doubt it was 1915. This affidavit has a clause added after the ALTA, 
statement of consideration—no doubt at the re-swearing, for the s.c. 
purpose of registration—as follows: KnïTrs

Being an existing indebtedness by the transferor to the transferee, such n.
existing indebtedness exceeding the purchase; price paid by the transferor, and Porter. 
elating back to the year 1910. n<“

The improvements are specified as a residence, $2,500, and a 
barn, $300.

The making over of all his property to his wife1 while the suit 
was pending, the holding of this transfer fe>r"a year anel a half 
without registration, and its registration after the report was 
made and before it was confirmed, are such suspicious circum­
stances as in my opinion call upon the defendants to shew the 
bona fides of the transaction.

The explanation given by the debtor is that he did not think 
he owed the plaintiff anything and did not believe the latter could 
recover a judgment against him, that he had received some money 
from his wife—about $1,200, and that
my object was to secure her in the moneys I got from her, and as I was 
running on the lake.s up there and liable to get drowned or crippled in an 
accident, and she had the little children to bring up, she wanted to have 
something to bring them up on, and I thought it my duty to secure her in 
case of accident so that she would not have to go through the Courts.
This is in answer to his own counsel on the examination, who 
then put the following question: “You mean take out probate 
administration? ” to which he naturally answered, “ Yes.” Subse­
quent to the making of the above explanation, on his examination 
for discovery, the debtor made an affidavit in which the following 
paragraph appears:

The consideration for the said sale was partly the money due by me to 
my wife, partly to avoid the necessity of administering my estate in case 1 
met death, as I had several small children, and partly as a gift to her.
In the same affidavit he gives particulars of the sums he received 
from his wife, which total $1,228, of which $550 was subsequent to 
the date of the transfer and $407 subsequent to the examination 
for discovery. By a later affidavit lit1 gives what he says tire 
accurate figures of the amounts received, which shew $543 prin­
cipal and $55 interest prior to the date of the transfer and $401 
principal and $30 interest subsequent, making a total of about 
$1,030. The moneys received were not paid him by his wife, 
but were received as payments to which she was entitled as a 
member of a syndicate of which he and his son were also members,
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which had some interests in lands in British Columbia. The age 
of his son does not appear, but he refers to him as “my boy,” and 
from his statement that he had small children it seems probable 
that the son was a child. The wife, also, in her affidavit, states 
that she has a family of small children. In his last affidavit he 
says:

My said wife did not transact any of her own business; I did it all for her. 
I had a [Miwer of attorney from her to receive the moneys due her under this 
agreement.

He apparently, therefore, received all the moneys representing 
the interests of all of them, though what became of the moneys 
representing the interest of his son does not appear. There is in­
dependent evidence that the wife’s name appeared in the syn­
dicate, and that she became nominally entitled to the moneys 
mentioned, and to this extent there is corroboration of the testi­
mony of the defendants, but there is no corroborative evidence 
that she did not in fact receive these moneys, or that they were 
used by the husband in his own interest. Further, there is no 
evidence of any description that the wife ever advanced any 
money of her own to acquire any interest in the syndicate, and it 
may well be that she was only interested nominally. As far as 
appears, the husband may only have used her name and that of 
his son for his own interest. He says he received all of her moneys 
and used them in his business to pay his personal debts.

From Mrs. Porter’s examination I feel quite satisfied that she 
knew nothing about the details of the syndicate at all, and I find 
it hard to conclude from the evidence that when the payments were 
made to which she was nominally entitled there was any agree­
ment or understanding that the husband should ever be liable to 
pay her or refund the amounts to her. In her examination she 
states with emphasis, and repeats, that the only consideration of 
the transfer to her by her husband of all his property was that, 
being in a dangerous occupation, he wished to protect her and the 
children. Finally, to make quite sure, the plaintiff’s counsel asks :

You understand what 1 mean when I say “consideration,” do you, 
Mrs. Porter? I mean, is that the only reason or recompense he had for 
transferring the property to you?
To which she answers, “Sure.” She also says that she knew of 
the plaintiff's action shortly after it was begun. It is true that 
when her own counsel had an opportunity, after some effort he 
succeeded in persuading her to suggest that a part of the considéra-
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tion was her husband's indebtedness. I quote a portion of the ALTA, 
written record : 8. C.

Mr. Howatl: You said to Mr. Kniaely that the only reason that your KiTIThh 
husband transferred tin* property mentioned in that hill of Hah- and the house f,
on Syndicate avenue was because he wzis going on very dangerous work and I’obtkh
wanted to protect you and your children? A. That was the reason. ------

(J. Was there any other reason? A. No, sir. iterwey. c.j.
Q. Now, just think, he was going on a very dangerous occupation?
Mr. Knisclv: I object to Mr. Ilowatt leading the witness.
(j. (continued): You go hack over the last six or seven years ami think 

whether or not you gave your husband anything?

Mr. Knisclv made further objection to the question and to any 
answer, but she answered:

A. Owing me money.
There are some further questions ami answers, but this is the 

nearest she came to saying that the indebtedness was part of the 
consideration.

It is apparent that such questions and answers would not have 
l>een permissible if the examination had been before me, and it is 
equally apparent that little* value should be attached to evidence 
so obtained.

It is true that in an affidavit which she had sworn a few «lays 
!>efore she did say that the consideration was partly the advance 
of money, but in view of her statements on the examination to 
which 1 have referred, and of the fact that a perusal of the whole 
examination fails to produce the conviction that she was trying 
to lie < and truthful, I find myself far from convinced that 
at the time the transfer was executed it was intended by the 
parties that it should be even in part upon tin* consideration of an 
existing debt, if, indeed, there was any such valid debt, as to 
which I have already expressed some doubt. I have dealt at 
some length with this subject, and have reached the conclusion 
that there is no consideration of an existing debt to sup|>ort the 
transaction, though it appears by no means clear that even if 
such a debt had formed a part of tin* consideration it would have 
validated the transfer.

In Mathews v. Feaver, 1 (Nix 278, .Sir L. Kenyon, M.H., said:
This is n transaction between the father and thv son, and natural love 

and affection is mentioned as \ of the consideration; ii|hmi which, as 
against rmlitors I cannot rest at ml. It is true it is a consideration which, 
though not valuable, is yet called meritorious, ami which in many instances 
the Court will maintain; but not against creditors.

2
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May’s Fraudulent Conveyancing, 3rd ed., p. 199, says:
A pre-existing debt may be a valuable consideration, under the statutes 

of Elizabeth, for a conveyance or mortgage to the creditor by the debtor ; 
or at least, if it be given under pressure by the creditor, or pursuant to an 
agreement between the parties . . . Hut a pre-existing debt is not, in
general, so good a consideration as money actually paid at the time.

It is urged by defendant’s counsel that there is no evidence of 
insolvency, but in Jackson v. Bowley, Car. M. 97, cited by Max 
at p. 30, Krskine, J., said:

The question is, what is meant by insolvency? If by the act of assign­
ment the party makes himself insolvent, that is, if the property left, after the 
conveyance is not sufficient to pay his debts, that is insolvency, sufficient for 
the purjMises of the plaintiff in this action.

May adds :
This is the sense in which the term insolvency is now applied. To uphold 

a voluntary settlement the settler must, at the time of making it, have prop­
erty enough left out of the settlement to meet all his existing debts and 
liabilities.

Having come to the conclusion that the transfer was a volun­
tary one, it is unnecessary to consider the question of intent, 
because it will be presumed that the intention was to defraud the 
creditors, who must of necessity be defrauded, as would be the 
case here in respect of the plaintiff by the debtor's disposing of all 
his property.

In Freeman v. Pope, L.R. 5 Ch. 538, Gifford, L.J., at 545, says :
If, after deducting the pro|M*rty which is the subject of the voluntary 

settlement, sufficient available assets are not left for the payment of the sel­
ler's debts, then the law infers intent, and it would be the duty of a Judge in 
leaving the case to a jury to tell the jury that they must presume that that 
was the intent.

This being the state of the law, it is quite apparent that the 
statement by the defendants that they did not intend such a result, 
even if they were believed, is immaterial. As it is thus established 
that the conveyance is void as being in fraud of creditors, the plain­
tiff is entitled to the relief provided by the rule, viz., an order that 
the lands in question comprising the two parcels are subject to his 
execution and may be sold to realize the amount to be levied 
thereunder.

As I have already indicated, the one property is the home of 
the defendants, and if not transferred would probably have been 
exempt up to a certain amount. Koberts v. Hartley, 14 Man. L.R.
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284, raises a doubt as to whether that exemption has not been lost 
by the fraudulent transfer. At present, however, this question 
does not arise, and may never do so.

The plaintiff will have the costs of these proceedings.
Order granted.

ALTA.
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BOULEVARD HEIGHTS v. VEILLEUX. CAN.
Su/nreme Court of Canada, Sir Charles Fitzpatrick, C.J.. and Idington, Duff, s 

Anglin and Brodeur, JJ. S’oeembcr 2, 1915.

1. Vendor and purchaser (IIE- 2ft) Sale op subdivision lames < <»n-
TRARY TO STATUTE—RIGHTS OF PARTIES—RESCISSION.

The provisions of sub-se'1. 7 of see. 124 of the Land Titles Act (Alta.
St. 1911-12, eh. 4, sec. 15(25), amending sec. 124, St. 190(1, eh. 24, as 
amended hv see. 12 of ch. 2, St. 1910, sess. 2), prohibiting the sale of 
land according to any townsite or subdivision plan until after the same 
hi vs been duly registered, are directed against, the vendor for protection 
of the purchaser, and though the effect of the statute is to render void any 
sale made in contravei tion of it, the purchaser cannot be deemed in /"in 
delicto with the vendor, and is therefore not deprived of the remedy of 
rescission to recover back moneys paid in virtue of the agreement of sale.

\La}tointc v. Messier, 17 D.L.R. .'147, 49 Can. H.C.R. 271, applied ;
24 D.L.R. 881, affirming 20 D.L.R. 858, 8 A.L.R. Hi, affirmed.)

2. Appeal (5 VII A—291)—Change of i.aw pending appeal—Provincial
STATUTE.

Apjieals to the Supreme Court of Canada are not of the nature of re­
hearings; and a provincial statute (see. 25 of Alta. St. 1915, eh. 2, amend­
ing sec. 124 of the Land Titles Act, St. 1900, eh. 24), which changes the 
law affecting eases while ap|>eals therefrom are pending in the Supreme 
Court of Canada, has no binding effect uj>on the latter Court in the <lis- 
position of such appeals.

IQuitter v. Ma/tleson, 9 Q.B.D. 672, distinguished.)

Appeal from the judgment of the Appellate Division of the statement 
Supreme Court of Alberta, 24 D.L.R. 881, affirming the judgment 
of Walsh, J., at the trial, 20 D.L.R. 858, 8 A.L.R. 10, by which 
the plaintiff's action was maintained with costs.

A. //. Clarke, K.C., for the appellants.
M. B. Peacock, for the respondent.
Sir Charles Fit/Patrick, C.J.:—This is an appeal from the *rci»«ii«

. Pil*| mi i CJ,
Supreme Court of Alberta. The action was brought for return 
of moneys paid on account of a contract for the purchase of lands 
and for a declaration that the contract was rescinded. The judg­
ment at the trial was in favour of the plaintiff. This judgment was 
affirmed by the full Court, and I can see no reason to interfere 
with the conclusion reached below.

The appeal is dismissed with costs.
Idington, J.:—This is an action to rescind an agreement for j.

the sale of lots in a subdivision, and the appeal must turn upon
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the meaning to be given to the section of an Alberta Act, which 
reads as follows:

No lots shall be sold under agreement for sale or otherwise1 according to 
any townsite or subdivision plan until after the same has been duly registered 
in the Land Titles Office for the registration district in which the land shewn 
on said plan is situate; providing that this seetion shall not apply to any plan 
now in existence and approved by the Minister.

This was in force at the time when the agreement in question 
was entered into. It seems, therefore, to be the very thing which 
the Act prohibits, for, admittedly, there was no plan registered 
when it was entered into. The respondent was ignorant of that 
fact, and brought this action for rescission the next day after his 
discovery thereof.

The purpose of the Act may primarily have been the conveni­
ence of those having to deal with registrations, but the Court of 
Appeal suggests another purpose had in view by the legislature 
was to protect intending purchasers from possible fraud by mani­
pulation of unregistered plans. I think we must feel bound to 
give due weight to that view, resting u|>on knowledge of local 
conditions which we may not as clearly apprehend as the local 
Courts. It is by accepting that view that the respondent is en­
titled to succeed herein. He comes, thus, within a class of whom 
each person is entitled, when acting in ignorance of an illegality 
tainting a contract he has entered upon, to recover from the other 
party to the contract, notwithstanding the illegality.

Had he known the fact when entering into the contract, or 
possibly when acting under the contract in a way to ratify it, he 
could hardly claim to recover.

The Act was amended after judgment wap given herein by the 
Court of Appeal, and the amendment, it is urged, does away with 
his right therein.

Whatever might be said in the case of such an amendment as 
appears, enacted before the hearing in appeal, cannot, 1 think, 
help the appellant now. That judgment was right when given. 
We can only give the judgment which the» Court below appealed 
from should have given. To go further would be to exceed our 
jurisdiction. I think, therefore, the appeal must be dismissed 
with costs.

Duff, J.:—I have no difficulty in reaching the conclusion that, 
apart from the enactments discussed below, the respondent is
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entitled to rescind the agreement in question on the ground of 
misrepresentation, on the principle of Redgrave v. Hurd, 20 Ch.D. S. C.
1 ; and this, of course, would entail the consequence that he is n„,LKvAK„ 
entitled to recover hack the moneys paid under the agreement. Iîkiuiit*

It is necessary, however, to notice the points uj>on which the Vbiixki \ 

argument chiefly proceeded (touching certain legislation), and 
which are dealt with in the judgments of the other members of the 
Court. I entertain no doubt that suIhsoc. 7 of sec. 124 of the 
Land Titles Act, which is in the following words :

No lots shall Ik- sold under agreement for sale or otherwise accenting to 
any townsite <ir subdivision plan until after the same has Ix-en duly registered 
in the I»and Titles Office of the registration district in which the land shewn 
on said plan is situate; providing that this section shall not apply to any plan 
now in existence and approved by the Minister,

does prohibit any agreement for the sale of “lots”—“according 
to any townsite or subdivision plan until after the same has l>ecn 
duly registered”; and that consequently, any such agreement, 
made in the circumstances mentioned, though de facto complete, 
is by reason of this enactment legally inoperative.

It does not, however, necessarily follow, where moneys have 
been paid under such a transaction in professed and intended per­
formance of the obligations supposed to be thereby created, that 
such moneys can Ik* recovered back by the party paying them on 
discovering that the transaction was illegal. The law of Kngland 
as touching the right to recover back moneys paid or property 
delivered under an unlawful agreement, or the right to set such 
an agreement aside, was fully discussed in the ease of Lapointe 
v. Messier, 17 D.L.R. 347, 49 (’an. S.C.R. 271, and, for con­
venience, I quote from my own judgment. (For judgment see 
17 D.L.R. at 358, 359 and 360.)

In the present case it may be suggested that the répondent 
brings himself within either one of two of the exceptions mentioned.
First (and, as I have intimated, this is sufficient for disposing of the 
appeal), that (he agreement was made under such circumstances 
that if otherwise lawful it would have been voidable at the option 
of the respondent. Secondly, that the enactment was intended 
to afford protection to a particular class of |xirsons of whom the 
respondent is one. It is open to doubt, I think, whether the re­
sponded does in truth bring himself within this last-mentioned 
exception. I am disposed to think the better view to be that this



336 Dominion Law Reports. [26 D.L.B.

CAN.

s. c.
Bovi.kvahu

Hkkihth

Vkillkvx.

enact mont is intended to serve the general publie interest in the 
security and certainty of title, which is one of the main objects 
of the Land Titles Act.

Assuming, however, as some of my learned brothers think, that 
the respondent has a status to set aside the agreement on the 
ground of illegality alone, then it become necessary to consider 
the contention of Mr. Clarke that the rights of the parties are 
governed by sub-secs. 8(a) and 8(6) of sec. 124, which sub-sections 
were enacted on April 17, 1915, after the judgment of the Appel­
late Division of Alberta now appealed from was delivered (5 (leo. 
V., ch. 2, sec. 25). If we are governed by these amendments in 
the decision of this appeal, then the respondent must fail in so far 
as his case rests upon the illegality of the agreement of sale.

There can be no doubt, I think, that if these amendments had 
been enacted before the hearing of the appeal by the Appellate 
Division of Alberta, that Court would have been governed by 
them in the disposition of the appeal : Quitter v. Maplexon, 9 
Q.B.D. 672. The question we have to consider is another ques­
tion. The Legislature of Alberta has no authority to prescribe 
rules governing this Court in the disposition of ap|>eals from 
Alberta ; and the enactments invoked by Mr. Clarke, which do 
not profess to declare the state of the law at the time the action 
was brought, or at the time the judgment of the Appellate Division 
was gi\ en, can only affect the rights of the parties on this appeal 
to the extent tç which the statutes and rules by which this Court 
is governed permit them so to operate.

In my judgment, the appeal to this Court is an ap}>eal strictly 
so called, not an appeal by way of re-hearing. The Supreme 
Court Act (sec. 51) expressly declares that this Court should give 
the judgment which ought to have been given by the Court below, 
and there are no words corresponding to those of Order 58, r. 2, of 
the Judicature Rules, which enable the Court of Appeal to “make 
any further or other order as the case may require.” Speaking 
generally, subject to some special provisions of the Act which have 
no present application, and to some exceptions established for the 
purpose of preventing the abuse of the right of appeal, it is the 
duty of this Court to give the judgment which the Court below 
ought to have given according to the state of the law on which 
it was the duty of that Court to base its judgment.
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Anglin, J.:—The contract under wliicli the payments that the 
plaintiff claims to recover hack were made was, in my opinion, 
unquestionably in contravention of sub-sec. 7 of sec. 121 of the 
Land Titles Act of Alberta (2 Geo. V., ch. 4, sec. 15, sub-sec. 25). 
I cannot assent to Mr. Clarke’s contention that what this statute 
forbids is not the making of an agreement for the sale of lots on 
an unregistered plan, but the conveyance or transfer of lots sold 
under such an agreement. It is the sale under an agreement (or 
otherwise) which is prohibited, and that is effectuated by the agree­
ment itself, which vests in the purchaser the equitable title to tin- 
lots agreed to be sold. The agreement was, therefore, illegal and 
void.

The amending statute of 1915, although made applicable to 
pending litigation, is not declaratory of the law as it stood at the 
time of the contract in question or at any subsequent period an­
terior to its enactment. It became law only after the judgment of 
the* Appellate Division in this case had been delivered. This 
Court is l>ound by statute to render the judgment which the Court 
appealed from should have given—of course upon the law as it was 
when that Court delivered judgment. The ap|>eal to this Court 
is upon a case stated, and it is not a re-hearing such as would 
render applicable tin- principle of the decision in Quitter v. Maple- 
son, 9 Q.B.D. 672. It is impossible to say that the provincial 
Appellate Court should have given effect to an amendment of the 
statute law which was not in force when it rendered judgment. 
Nor can an amendment not declaratory in its nature, such as was 
that dealt with in Corp. of Quebec v. Dunbar, 17 L.C.R. 6, cited 
by Mr. Clarke, enable us to say that the law was at the date of the 
judgment appealed from what the subsequent amendment has 
made it. I express no opinion as to how far such a declaratory 
amendment enacted by a provincial Legislature after a right of 
appeal to this Court had arisen would be binding on us.

Ordinarily, a party to an illegal contract cannot recover back 
moneys paid under it. But to this rule tin* law admits of an ex­
ception in favour of a plaintiff whom it does not regard as in pari 
delicto with the defendant. In the present case it is the sale, not 
the purchase, of land according to an unregistered plan which is 
forbidden. The penalty provided by sub-sec. 8 of sec. 124 of the 
Land Titles Act (4 Geo. V. (2nd sess.), ch. 2, sec. 9, sub-sec. 4) is,

CAN

N.C.

ItOVLEVABI)

Veille ux.

22—26 ü.l.r.



338 Dominion Law Reports. 126 D.L.R.

CAN

8. C.

Boulevard
ifrioiiTS

as I road it, imposed on the vendor. He is the “offender” who 
sells. The seller may be presumed to know whether the plan 
according to which he is selling is or is not registered. There is 
no ground for u presumption of like knowledge on the part of the 
purchaser. Moreover, there is reason to believe that the statute 
was passed for the protection of purchasers. These are circum­
stances which, ui)on the authorities, suffice to relieve the present 
plaintiff, as a party not in pari delicto, from the operation of the 
rule which would, otherwise, disentitle him to sue for the recovery 
back of money paid under an illegal agreement.

It is unnecessary to consider the other grounds on which the 
respondent claimed to be entitled to rescission.

The appeal, in my opinion, fails, and must be dismissed with 
costs.

Brodeur, J.:—This is an action in rescission of an agreement 
for sale based upon thre' grounds: (1) Illegality of the contract; 
(2) defendant’s inability to make title; (3) misrepresentation of 
the vendors.

The illegality of the contract is invoked by the purchaser, who 
claims that it was made in contravention of a statute passed in 
1912 (sub-see. 7 of sec. 124, Land Titles Act), declaring that 
no lots shall ho sold under agreement for sale, or otherwise, according to any 
townsite or subdivision plan until after the same has been duly registered 
in the Land 'titles Office.

The lots of land in question in this case were shewn on a sub­
division plan that was not registered as required by that statute.

The trial Judge and the Appellate Division of the Supreme 
Court came to the conclusion that the agreement for sale should 
be rescinded in view of that prohibitory law. I concur in the 
reasons given by the trial Judge, Walsh, J.

But, since the judgment of the Court of Appeal was rendered, 
on March 12, 1915, the Legislature of Alberta has amended the 
Land Titles Act, on April 17, 1915 (5 Geo. V. ch. 2, sec. 25), and 
has enacted sub-secs. 8(a) and 8(6) of sec. 124, which provide as 
follows:

8(a). No party to any sale or agreement for sale shall be entitled in any 
civil action or proceeding to rely upon or plead the provisions of sub-sec. 7 of 
this section, if the plan of subdivision by reference to which such sale or agree­
ment for sale was made was registered when such action or proceeding was 
commenced, or if, pursuant to the arrangement between the parties, it was the 
duty of the party who seeks to rely upon or plead the provisions of such sub-
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section to himself register such plan of subdivision or cause the same to 1m* 
registered.

8(6). The costs of pending proceedings which sub-see. K(o) applies 
shall be disposed of as if the said sub-section had not been passed.

The question which is raised as a result of that new legislation 
is whether we should give effect to it or not in this case.

By the Supreme Court Act, sec. 51, this Court may dismiss 
an ap|H*al or give the judgment which the Court whose decision 
is appealed against should have given.

At the time the Court below was considering this case the 
statute now invoked had not been passed. It could not be then 
acted upon by that Court. Our duty is to render the judgment 
which the Court below should have rendered. The Legislature of 
Alberta could not pass any legislation that could interfere with 
the jjowers vested in and restrictions imposed on this Court by 
the Federal Parliament. If it was a declaratory law that had 
been passed by the provincial legislature, of course we would be 
bound by it.

I am of opinion that the judgment of the Supreme Court of 
Alberta should be confirmed with costs. Appeal dismissed.

CAN

8. C.

Horn v.xkii
I [EIGHTS

Brodeur, J.

BECHTEL v. CANADIAN PACIFIC R. CO. SASK.

Saskateheiran Supreme CHurt, I. a mont. It mini. HI ir owl ami Mr Knit. .1.1 8.
January 8. 1910.

I. MASTER ANIl SERVANT ( # V—341) I—WoKKMKX’s COM PEN NATION—UlNK 
INCIDENTAL TO EMI’I.OYMKM*—ALIGHTING WHILE TRAIN MOVING.

A workman engaged in taking wire* up ami down telegraph poles, 
ami for that purpose travelling in a worktraiu with a crew from 
place to place, is not justified in alighting from one ear and attempt 
ing to get on another while the train is in motion, and between sta 
lions; and such conduct is not a "risk arising out of and incidental 
to the nature of the employment" within the meaning of sec. 0 of the 
Workmen's Compensation Act. Sask. St. 1010-11. eh. 11. so as to 
render the employer liable for injuries to the employee resulting 
therefrom, the employer’s liability in such case ladng limited to the 
ordinary risks of travel.

[Plumb v. Cobdrn Flour Mil In Co. /,/</.. 11914] A.C. 112; Harm h v.
Xunnery Colliery Co., [1912] A.C. 44. followed ; Herbert v. For, 84 
L.J.K.B. 070; Jibb v. ChaJirielc, 84 L..1.K.B. 1241 ; Parker v. Itlaek 
Hock, 84 L.J.K.B. 1373; Price v. Tredegar, 30 T.L.R. 583, referred to.]

Appeal from a judgment in favour of defendant in an action statement 
for injuries to an employee, which is affirmed.

P. M. Anderson, for appellant.
./. A. Allan, K.C., for respondent.
IjAMONT, J., dissented. Lament. J.
Brown, J. :—In so far ns the evidence is concerned in this
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vase, 1 simply wish to emphasize what was said by the witness 
Nieholson in relating an interview which he had with the plain­
tiff some time after the accident. His statement is as follows :—

I a-ked him how tin- accident lia.I hap|»cned ami he told me he wan in 
I la1 front sh-eping car vi»iting with mime of the Isiy* ami alter the train 
had (darted lie decided he would go hack to hi* own car, and he 
«aid lie jiiui|H-d oil the lii«t car and attempted to get on the second car, 
and lie «.aid lie knew when lie did it he couldn't make it- -lie realized the 
train wa* going t.m fa«d—ami lie said if anyone had told him five minute» 
la-fore the accident occurred he would have told them he would not have 
la-en ao foolish as to do such a thing.

The trial «Judge accepted this evidence of Nieholson, and 
this Court would not lie justified in doing otherwise. Can it be 
said that the accident arose out of the employmentT One of 
the tests frequently applied when answering this question is: 
Was the risk one reasonably incidental to the employment!

In Plumb v. Cobdni Flour Mills Co., 11914] A.C. 62, Lord 
Dunedin, in giving the unanimous judgment of the House of 
Lords, is reported to have said, at p. 68:—

A risk is not incidental to the employment, when either it is not due 
to the nature of the employment or when it is an added peril due to the 
conduct of the servant himself.

In the English Workmen’s Compensation Act there is a pro­
vision that :—

If it is proved that the injury to a workman is attributable to the 
serious and wilful misconduct of that workman, any compensation claimed 
in respect of that injury shall, unless the injury results in death or serious 
ami permanent disablement. Is* disallowed. (Stats. (1. Kdw. VII., p. 320). 
and Lord Dunedin, in the case aforesaid, goes on to say, p. 69:—

I cannot see that the serious and wilful misconduct section really in 
troduces any difficulty. Reverting to the words of the Act, you have first 
to shew that the accident arises out of the employment. Then, in the 
older Act. came the rider that even when that was so the workman still 
could not recover if the accident was due to the serious and wilful miscon­
duct of the workman himself—a rider limited in the later Act to cases 
where the injury did not result in ceatli or serious and permanent die 
utilement. Rut the very fact that it '» a rider postulates that the accident 
is of the class which arises out of the employment. A man may commit 
such a piece of serious and wilful misconduct as will make what he has 
done not within the sphere of hi* employment. Rut if death ensues and 
his dependants fail to get compensation, it will not Is- liecause lie was 
guilty of serious and wilful misconduct, but lava use the thing done, irre­
spective of misconduct, was a thing outside the scope of his employment.

In using the language just quoted, Lord Dunedin was apply-
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ing the House of Lords’ decision in the case of Jiarnes v. .Ymi­
ner»/ Colliery Co., [ 1912J A.C. 44; and in that case the proviso 
of the English Act was operative, as the injury was of a fatal 
character.

The Plumb case, therefore, decides, as 1 under!sand it, that 
the misconduct of tin- workman may he of such a character as 
to bring what lie has done outside the sphere or scope of his 
( ment, and to make it impossible to say that the risk is 
one reasonably incidental to the employment.

By sec. ti of our provincial Act, the employer is made liable 
to pay compensation, whether or not :—
(c) the workman contributed to or was the sole chum- of the injury or 
death by reason of his own negligence or misconduct: I MHO 11, eh. 0).

This simply means—as 1 take it—that negligence or mis­
conduct on the part of a workman in the doing of anything 
within the scope of his employment, shall not constitute a bar 
to his claim.

Each case must, of necessity, be decided on its own facts, 
and, in the light of the Plumb ease. I am of opinion that, not­
withstanding see. (i aforesaid of our Act, the trial Judge de­
cided the ease at bar correctly, and that the plaintiff, in acting 
as he did, was guilty of misconduct of such a character as to 
make it impossible for him to say that the risk of accident aris­
ing therefrom was reasonably incidental to his employment. 
The appeal should, therefore, be dismissed with costs.

McKay, J., concurred with Brown, ,1.
EliWoon, «1. : The plaintiff in this case was engaged by the 

defendant to take wires up and down the telegraph poles of the 
defendant, and in the course of such employment it was neces­
sary that the plaintiff should be taken from place to place to 
perform his work, and the defendant did convey him from place 
to place by means of its railway trains. On the occasion of the 
accident the defendant was conveying the plaintiff from one to 
another of such places. The plaintiff and some of his fcllow-em- 
ployees were in two box cars which were converted into board­
ing cars for the use of the employees. The entrance to the ears 
was from doors on either side of the ear. There was no 
means of communication between the ears. The plaintiff, with 
some others, was assigned to one ear, and some of his fcllow-
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employees were assigned to another ear, both in the same train. 
During the course of the journey, the train, which was also 
acting as a way-freight, stopped at a point for some 35 minutes. 
When it so stopped the plaintiff alighted from the train for a 
purpose which 1 apprehend gave him the right to alight, and 
got on the train before it started, but did not get on his own 
car. Some question arose as to whether he went into that ear 
by invitation or not, but I think that is quite immaterial for the 
decision of this case. After the train started and had pro­
ceeded for between an eighth and a quarter of a mile, the plain­
tiff n * to go from the car in which he was to his own
car, and in doing so alighted from the train while it was in 
motion, and, while it was also in motion, attempted to board his 
own car, and in doing so was injured. The question arises 
whether or not, under the Saskatchewan Workmen’s Compensa­
tion Act, the accident which he received arose out of and in the 
course of his employment.

In Harms v. Xunnery Colliery Co., [1912] A.C. 44. the facts 
were as follows : A boy employed at a colliery, noticing that an 
endless rope having a number of empty tubs attached to it was 
about to start for a level where his work was, jumped into the 
front tub with three other boys, in order to ride to his work in­
stead of walking, as he ought to have done, and in the course 
of the journey his head came in contact with the roof of the 
mine and he was killed. It was a common practice for the boys 
to ride to their work in the tubs, but it was expressly forbidden 
and the prohibition was enforced as far as possible. It was 
held that there was no evidence to justify the finding that the 
accident arose out of the employment, and it was also found 
that the death was caused by an added peril, to which the de­
ceased, by his conduct, exposed himself, and not by any peril 
involved by his contract of service. Lord Atkinson, at p. 49, of 
the above report, says, as follows :—

In these cases under the Workmen’s Compensation Act, a distinction 
must, 1 think, always be drawn between the doing of a thing recklessly or 
negligently which the workman is employed to do. and the doing of a 
thing altogether outside and unconnected with his employment. A peril 
which arises from the negligent or reckless manner in which an employee 
does the work he is employed to do may well lie held, in most cases, rightly

511
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to l>e a risk incidental to Itis employment. Xut no in the other ease. For SASK.
example, if a master employs a servant to carry his (the masters) letters -----
on foot across the Helds on a beaten path or on foot by road to a neigh * '
bouring poet-office, and the servant, having got the letters, went to the Bechtbl 
stables, mounted Ills master's horse and proceeded to ride across country »>.
to the poet-office, was thrown and killed, or went to his master's garage. 1 •* It- 
took out his motor ear and proceeded hi drive by road to the |Ni«t-office, * ° 
canto into collision with something ami was killed, it could not lie held. I Ktwood. j.
think, according to reason or law. that the injury to the servant arose 
out of his employment, though in one sense he was about tu do ultimately
the thing he was employed to do, namely, to bring his master's letters to 
the poet. In such a case the servant puts himself into a place lie was not 
employed to bo in, anil had no right to Ik- in—the back of his master's 
horse, or the seat of his master’s motor car. lie was doing a thing lie
was not employed to do and had no right to attempt to .................. These
were altogether outside the scope of his employment. He exposed himself 
to a risk he was not employed to expose himself to . . . It was not,
therefore, reasonably incidental to his employment. That is the crucial 
test.

In Herbert v. Fojt, 84 L.J.K.B. 070, a workman was employed 
as a shunter, and it was part of his duty to walk in front of any 
train with which he was working while it moved about the em­
ployer’s works. On January 17, 1914, he worked with an en­
gine until 12.30 p.m. when it was time to stop work. The en­
gine had to return to its shed, three-quartern of a mile away and 
started to go there pushing four waggons in front of it. Accord­
ing to the workman’s own story he jumped upon a front buffer 
of the leading waggon and then slipped, fell across the rails, 
and was run over. There was a notice in the locomotive shed 
that the look-out man must be in front of the waggons on pain 
of instant dismissal, and the workman admitted that he had no 
business to get on to a buffer and that anyone sc -n riding on 
a buffer by the manager would be dismissed. It was held that 
the accident did not arise “out of” the employment, but was 
due to an added risk to which the workman’s conduct had ex­
posed him and which was put outside the sphere of his employ­
ment by genuine prohibition.

In Jibb v. Chad nick, 84 L.J.K.B., 1241, a workman was em­
ployed to work for his employers in Sheffield and was given a 
railway season ticket between that place and Rotherham, where 
he and his employers lived. He was expected to return to 
Rotherham and report at the office at ti p.m. each day. Arriv-
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in*? one «lav late at the Ntation at Sheffield for the lust train 
whirh would reach Rotherham before ti p.m., he attempted to 
«'liter it while it wait in motion, but fell, and suffered injuries 
from which lie died. It wan held that, by attempting to enter 
the train while in motion, the workman exposed himself to an 
additional risk by doing an unauthorized and illegal act which 
was not in any way incidental t«i his employment. It would ap- 
pear that by the statute in England to attempt to board a train 
in motion is forbidden. Swinfen-Kady. L.J., at p. 1243, quotes 
tin* Lord .lustme Clerk in Wnuyss Coal Co. v. Symon, as fol-

On railway' it is a punishable nHence In enter or h-ave a train while 
in motion. It i*. «if courue. often «lone, with the result that from time to 
time accident* «hi occur ... I cannot, th«-refore. nee how it can In> 
liehl that th«- «hung of an act. forhhhlcn. ami known to lie fnrbhhlen, can 
Im> liehl to make a mauler liable for an accident to hi* nuweage boy on 
the baiting that the accolent a roue out of hi* employment. It in not in 
any way like an acciilent. 'iieli a* making a false step upon a stair.

Then continuing, the Lord .justice says:—
The peril involvial in the «haMMiHial’s contract of service was to travel 

by the train in the ordinary way, and h«‘ was not doing anything inci 
dental to the proper performance of his duty when the aceiihuit huppened. 
lie evptised himself to an added risk or peril which was not incidental t « 
hi* employment.

In Porker \. “Black Rock/' 84 L.J.K.K. 1373. at 137.r>. Karl 
Lorebtirn is reported as follows:—

l)i«l this injury arise out of this man's employment a* a s«*nman on 
Isiard this ship? Did his employment involve a» «me of the things Itching 
ing to tin* employment that he wliouhl come ashore to get f«m«l ami then 
return the same evening?

lu Pria v. Tredcf/ar, 30 T.L.R. 583. the applicant, who was 
in the employment of the appellant, a colliery company, was 
going home by a train which was run by a railway company 
under a contract with the appellant to carry workmen free, to 
and from their employment; and in order to shorten his way 
home he attempted to jump off the moving train before it 
reached the place where it ordinarily stoppinl for the workmen 
to alight. The result was he was injured. It was held that, as 
the applicant bail attempted to get out at a place other than the 
proper place, the accident «lid not arise out of his employment. 
The Master of the Rolls at the above page says:—
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His lordship thought it waa no part of tlie workman's employment to SÀSK. 
get out between the platforms. ■

I am <juite aware that in the foregoing cases the person in- Li_
jured was prohibited from doing the very act which caused his Rk<1,,tm 
injury; but in Plumb v. Cobdrn Flour Mills, [1914] A.(\ ti2, at c.P.R. 
67. Ijord Dunedin, in referring to liâmes v. Xunncry Colliery 
Co., says:— Kiw.iod.j.

Lord Moulton put it thus: “The hoy waa only guilty of disoliedicncc. 
Whs this out of the scope of his employment oi only a piece of mis 
conduct in his employment ?" Though laird Moulton arrived at a different 
result on the facts from that of a majority of the Court of Appeal and 
Unit of this House, yet im fault is to lie found with the ipiestion a- put. 
and in this House, Lord I/ireburn ( , said the same thing in other
words: “Nor can you deny him compensation on the ground only that he 
was injured through hreaking rules; hut if the thing lie does imprudentl\ 
or disobediently is digèrent in kind from any thing lie was required or ex 
peeled to do and also is put outside the range of his service In a genuine 
prohibition, then f should say that the accidental injury did not arise out 
of his employment." The Lord Chancellor there put the test cumulatively. 
Iwcause that fitted the facts of the case in which boys in a mine rode in 
tubs, a thing they were not employed to do and which they had liecii ex­
pressly told not to do. hut I imagine the proposition is equally true if lie 
had expressed it disjunctively and used the word “or" instead of “also.”

In cases in which there is no prohibition to deal with, the sphere must 
he determined upon a general view of the nature of the employment and 
its duties. If the workman was doing those duties lie was within, if not, 
he was without.

And p. (18:-
'I lie Master of the Rolls in the case of Vrankc v. Wiggin, [1900] 2 K.R. 

fl.'tfi. is quoted as follows; “It is not enough for the applicant to say, ‘the 
accident would not have hap|ieneii if I had not been engaged in that em­
ployment or if I had not been in that particular place.* lie must go far 
tlier and must say. 'the accident arose because of something I was doing 
in the course of my employment or liecnusc I was exposed, by the nature 
of my employment to some peculiar danger." A* regards the second branch, 
a risk is not incidental to the employment when either it is not due to 
the nature of the employment or when it is an added peril due to the con 
duct of the servant himself.

And at p. (i8. I hIhii find the following:
As | have already said, however, the question of within or without the 

sphere is not the only convenient test. There are others which are more 
directly useful to certain classes of circumstances. One of these has been 
frequently phrased interrogatively. Was tin- risk one reasonably inei 
dental to the employment ?

Applying the above test to the en no at bar—waa the rink 
which the plaintiff van. in leaving a ear in motion and attempt-
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ing to bourd another car in motion, reasonably incidental to 
his employment f The engagement of the company was to con­
vey him from one place to another, and the risks which the 
plaintiff ran during such a journey were the ordinary risks of 
travel. Is the getting on and off a train while in motion, and 
partivularly between stations, an ordinary risk of travel! 1 
apprehend not, and if 1 am correct in that conclusion, then it 
seems to me it was a risk which was never contemplated when 
the engagement of the plaintiff took place, and, therefore, fol­
lowing the above cases, was not reasonably incidental to the 
employment or a risk for which the defendant is responsible. 
In my opinion, therefore, the appeal should be dismissed with 
costs. Appeal dismissed.

ONT. LAVERE v. SMITH'S FALLS PUBLIC HOSPITAL.
' Ontario Supreme Court. Faleonbridtje, C.J.K.H.. and lliddell, I.atehford and

8*0. A * //.»/. •/■/. Deoember hi. IBIS,
I. llosi'ITAl.H (| |—4)—LlAIIII.ITY FOB INJURIES TO PATIENT MECAUHF NBU- 

I.IOKNCK OK Nl'KSK—RESPONDEAT SUPERIOR.
The "IriiHt fund doctrine." under which the 1111111* of h public hospi­

tal were deemed exempt from liability for damages, has no longer 
any application, ami on the principle of responds at suptrior such hospi­
tal is liable for the negligence of a nurse who in the course of her 
duty had indicted burns on a patient after an operation not under 
the orders of the surgeons or physicians.

[JUmrii Itnrk* Truster* v. Oihb*. l-.lt. I II.!.. H3; Hall v. Lei*. 
11904 i 2 K.lt. flltt; Hillycr v. St. Bartholomenfê Hospital. (11109] 2 
K.lt. 820; Olanin \. Iflunlc Island Hospital. 12 R.l. 4M. .'14 Am. Rep. 
«7». followed; 24 D.L.R. R06. :»4 O.L.R. 210. reversed.)

statement Appkal by the plaintiff from the judgment of Britton, J., 
24 D.L.R. 8G(i. 34 O.L.R. 216.

./. A. Hutcheson, K.O., for the appellant.
G. II. Watson, K.(\, for the defendants, respondents.

Ridden,j. Riddell, J.:—The Smith’s Falls Public Hospital is an in­
corporated body, conducting a public hospital in the town 
of Smith’s Falls; there arc no shareholders or capital stock, 
and the institution is conducted not for private profit but 
simply as a public charity and for the benefit of the com­
munity—a most admirable and commendable object.

The plaintiff, Mrs. Lavere, suffering from prolapsus uteri, 
was advised by her physician, Dr. Gray, to go into the hospital 
and be operated upon. She accordingly went to the hospital of
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the defendants and selected her room, agreeing to pay $9 a week, 
“to include her board and attendance and nursing.”

She was operated on (successfully) under an anæsthetic by 
Dr. Gray, Dr. Ferguson assisting; and then she was taken to her 
own selected room and put to bed, still unconscious. On recover­
ing consciousness, she felt a severe pain in her right foot ; and, 
on the surgeon being sent for, he discovered a serious bum on 
her right heel about the size of a fifty cent piece; a blister had 
formed—Dr. Redditch thinks the burn must have been at least 
a quarter of an inch in depth. The plaintiff was treated pro­
perly, and she left the hospital at the end of seven weeks with 
the burn about healed; but she still has a sear at the locus, of 
about an inch by an inch and a half. This is not only painful 
but also disabling; there does not seem to be much hope of im­
provement unless an operation be performed, and the result of 
such an operation is doubtful.

. She brought an action against the hospital, which was tried 
before Mr. Justice Britton at Brockville on the 26th May, 1915 
tho learned Judge decided in favour of the defendants (24 
D.L.R. H66), and the plaintiff now appeals.

There can be no possible doubt that the burn was caused by 
an over-heated brick being placed against the foot of the ana*s- 
thetised and unconscious plaintiff; that this was done by the 
nuinc in charge; and that such an act was improper. There can 
he no doubt of the liability of the nurse civilly in tort, unless 
she can justify herself by a command of some one she was bound 
to obey; but the nurse is not sued here. The sole question is, 
whether the hospital is liable for this act of its nurse.

The matron was the head of the nursing staff ; a trained nurse 
herself, she was the superintendent of the nurses. She selected 
the nurses, hired and discharged them, subject to the approval 
of the Board.

The nurses, in addition to board, etc., received a “honor­
arium” in money (“honorarium,” which really means a gift on 
assuming an office, is now often used as equivalent to “salary” 
by those who do not like to think they receive wages). The 
particular nurse to wait on the plaintiff she had nothing to 
do with selecting; the matron appointed her to that particular
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work, and she never became the servant or employee of the plain­
tiff, but continued the servant and employee of the hospital. She 
was sent by the hospital to perform for the hospital its contract 
to supply the plaintiff with nursing.

In the absence of authority and of special circumstances, it 
would be plain that the hospital is liable for her act. The 
cases will be examined after dealing with the circumstance 
most relied upon by the defendants.

It is contended that the nurse was under the orders of the 
operating surgeon, that she carried out his orders, and conse­
quently the hospital could not be made liable. Rut this connotes 
a state of affairs which does not exist, in the present case.

If the nurse obeyed the express order of the surgeon, she was 
not guilty of negligence at all. That is the duty of a nurse. Of 
course she must take some pains t > see that she quite under­
stands the doctor’s meaning, and she must not act on what she 
should know to be a slip of the tongue. To put it in other 
words, the order she obeys must be a real order, not such as is 
apparently an order but so expressed that it cannot be supposed 
to set out the doctor’s real meaning.

A nurse holds herself out to the world as being possessed of 
competent skill, and undertakes to use reasonable care. If the 
command of the surgeon is plainly a slip, she should call his 
attention pointedly to the order. When his attention has been 
called to the order, and he shews that the order made was that 
intended, she may obey; “he is the doctor,” and it is not neg­
ligence for a nurse to act on the belief that he is the more 
competent.

In Armstrong v. Bruce (1904), 4 O.W.R. 327, the nurse con­
tended that the surgeon had ordered her to fill the “Kelly pad” 
(upon which the unconscious patient was to lie) with boiling 
water. She did fill it with boiling instead of hot water, with the 
result which was to be expected. The patient sued the surgeon for 
damages; the defendant and other surgeons swore that the nurse 
had been told to fill the pad with hot water (not boiling water), 
and the trial Judge believed them. My learned brother said (p. 
329) : “I have no manner of doubt that if the doctor had said 
to any experienced nurse that she was to fill that pad with



26 D.L.R. | Dominion Law Rworts. $49

boiling water, it would have struck her as an extraordinary 
thing, and one calling for some explanation. ... It was a 
thing that could not have been done by Dr. B., unless through 
a slip of the tongue.”

Of courue, a surgeon cannot shield himself from the results 
of an improper order. He has at the operation table no more 
right to make a slip of the tongue than a slip of the knife, and 
must guard against both equally.

But granted that an order is a real order of the medical man, 
a nurse is justified in obeying it unless it is plainly dangerous; 
and, not being guilty of negligence herself, she cannot by so act­
ing render her employers liable for damages for her acting in 
accordance with such an order.

Here the facts do not bring the nurse into such a condition.
Where a patient is or has recently been under an anesthetic, 

there is a standing order in all hospitals to keep the bed warm: 
“it is,” says the matron, “a standing order to warm the bed;” 
this is taught by “the doctors originally training the nurses.” 
The nurse under whose charge the patient is, attends to the 
heating of the bed. and to the heating of bricks if bricks are used 
for that purpose. It was the duty of the nurse “when she was 
told that she had charge of the room where the patient was . . 
to sec that the bed was properly warmed,” and “the doctor 
would not give her any direct order.” If then the doctor finds 
the bed not such as he thinks it should lie, lie may give such 
orders as he sees fit, and these orders must be obeyed, but he 
does not ordinarily inspect the bed. As 1 have heard it said by a 
very eminent surgeon: “If I cannot trust my nurse, I must give 
up surgery.”

My learned brother at the trial put the facts quite accurately 
as follows: “That narrows it to this extent, it is the duty of the 
nurse in the first place to do as suggested to her, in seeing that 
the bed is properly warmed for the initient, and then if the 
doctor comes in it may be his duty to sec if it is over-heated or 
under-heated, and give his directions in regard to that; but. in 
the absence of any directions in regard to that, it stands that 
it is the nurse’s duty.”

There is much evidence, more or less loose, about the nurses
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being under the doctor’s orders and the like, but the above 
fairly represents the result of the evidence taken as a whole.

In the present ease the operating surgeon assisted in plac­
ing the patient in her bed after the operation, but took it for 
granted that the bed was properly heated, made no inquiries 
and gave no orders—and indeed such was the usual course; 
“they” (the doctors) “consider them” (the nurses) “all right, 
competent.”

It cannot, therefore, be successfully contended that the nurse, 
in placing as she did an over-heated brick to the foot of the 
patient, was following the doctor’s orders; and it is quite clear 
that he knew nothing about what she did, and that he gave no 
directions of any kind.

The main contention of the defendants is, that they are not 
liable for the negligent act of the nurse, and many cases are 
cited in support of that proposition.

The first English case in point of time relied upon is Perion- 
otvsky v. Freeman (1866), 4 F. & F. 977. There the plaintiff 
came into St. George's Hospital in London suffering with a 
disease which required a warm hip-bath, which was ordered by 
the surgeons. The nurses gave him a hip-bath, hot, too hot, so 
hot that he was severely scalded, but the surgeons were not near 
to give specific directions. They followed the usual course, 
“gave their directions that patients were to have hot baths, and 
left it to the nurses to sec to the baths . . . the usual hospital 
practice ... a surgeon no more knew what was a fit tem­
perature of hot water for a bath than a nurse, who was neces­
sarily quite familiar with it.” The patient sued the medical 
men ; but it was proved that they had no control over the nurses 
as to appointment or dismissal, and therefore the relationship of 
master and servant did not exist, and, as the Lord Chief Justice, 
Sir Alexander Cockburn, said, they “would not be liable for the 
negligence of the nurses, unless near enough to be aware of it 
and to prevent it.” The defendants had a verdict.

In that case the hospital board were not sued, and there is no 
suggestion anywhere in that case that the board would not have 
been liable if they had been sued. No doubt, it satisfactorily 
decides that, had the plaintiff in this case sued Dr. Gray, instead
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of the hospital, she could not have succeeded, hut it decides 
nothing more.

In /fall v. Lees, [1904] 2 K.B. 602, an association culled the 
Oldham Nursing Association was formed to supply aid and 
instruction in skilled nursing by nurses located in Oldham. It 
appointed nurses and paid their salaries, making charges for the 
services of their nurses to those who were supplied with them. 
A patient who had to undergo a serious operation was supplied 
with two nurses by the association, one or other of whom negli­
gently applied a hot bottle to her when still insensible from the 
anaesthetic, and burned her severely. The association was sued, 
but the action was dismissed. The Master of the Rolls in giving 
judgment puts the case in a nutshell (pp. 610, 611) : “The ques­
tion therefore is whether, under the circumstances of the case, 
and having regard to the rules and regulations of the association 
and the other documents, the contract is to nurse the patient, 
or only to supply a nurse to the patient.” The learned Master 
of the Rolls, after discussing the rules and regulations, etc., comes 
to the conclusion (p. 614) : “The correct view of the contract 
is that the association merely undertook to supply competent 
nurses, who were to be under the orders of the patient's medical 
man and not the servants of the association, for the purpose of 
nursing the patient. . . . When the association sent the
nurses, 1 do not think they were sending them to do in their 
place that which they had themselves undertaken to do. They 
never undertook ... to nurse the female plaintiff, but only 
to supply a competent nurse for that purpose.” Stirling, L.J., 
says (p. 615): “The question broadly stated is whether the 
association contracted to nurse the female plaintiff, or merely 
to supply properly qualified nurses for that purpose.” He 
thinks that there was no power in the association to interfere 
with the nurse, once supplied, in “her duties in nursing the 
patient ns between her and the employer.” Mathew, L.J., puts 
his decision squarely on the ground that “the plaintiffs” (i.e., 
the patient and her husband) “were the nurses’ employers for 
the purpose of nursing the patient” (p. 618). The Court was 
unanimous, and the action was dismissed.

It seems to me that the ratio decidendi of the case just cited
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is conclusive of the present. The test is, did the defendants 
undertake to nurse, or did they undertake only to supply a 
nurse! The matron herself says that the $9 paid per week was 
to include nursing; and this concludes the defendants from 
denying that they contracted to nurse the patient.

Evans v. Manor, etc., of Liverpool, [1906] 1 K.B. 1G0. The 
Corporation of Liverpool had a fever hospital, to which a child 
suffering from scarlet fever was taken ; the medical man in 
charge ordered the child’s discharge, ami he was taken home; it 
turned out that the discharge was premature, and three of the 
boy’s brothers contracted the disease. The father sued the cor­
poration for the expense he had been put to, but failed. The jury 
found that from the faets there was to be implied an under­
taking by the corporation that their physician should act with 
reasonable 'are and skill. But the Court (Walton, J.) held, in 
the circumstances of the rules, etc., that the doctor, while he 
was an officer of the eorporation. and in certain matters had to 
obey the direetions of the committee, was responsible for the 
freedom from infection of the patient when discharged. The 
corporation had no power to control his opinion in any kind of 
way, and indeed it would be wrong for them to attempt to do so. 
The finding of the jury was set aside and the action dismissed ; 
but that case has no bearing on the case under consideration; 
the defendants there did not undertake to discharge the boy at 
the proper time, but only when the doctor said so.

Certain expressions in Ilillyer v. Governors of St. Bartholo­
mew’s Hospital, [1909] 2 K.B, 820, arc strongly pressed upon 
us; but all these must be read in eonnection with the facts of 
the case. As is said in Quinn v. Leathern, [1901] A.C. 495, at 
p. 506: “Every judgment must be read as applicable to the 
particular facts proved, or assumed to be proved, since the 
generality of the expressions which may be found there are not 
intended to be expository of the whole law, but governed and 
qualified by the particular faets of the case in which such ex­
pressions are to be found.”

Hillyer, a medieal man, entered St. Bartholomew’s Hospi­
tal, in London, solely for the purpose of being examined gratuit­
ously under an anæsthetic; there was no bargain of any kind ex-
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prewcd. Mr. Lockwood, a consulting surgeon attachai to the 
hospital, examined him, but through some carelessness H il Iyer’s 
arm was allowed to come into contact with a hot water tin and 
was badly burned, and also bruised in some way. He sued the 
hospital, but his aetion was dismissed by Grantham. J. In 
appeal the decision of the trial Judge was affirmed. Farwell. 
L.J., expressly approves Glavin v. Hhode Island Hospital (to Ik* 
considered later), and holds that the doctors were not at all the 
servants of the board, but “all professional men. employed by 
the defendants to exercise their profession . . . according 
to their own discretion ... in no way under the orders or 
bound to obey the directions of the defendants.” “It is true 
that the corporation has power to dismiss them, but it has this 
power not because they are its servants but because of its control 
of the hospital where their sendees are rendered.”

The learned Lord Justice considers the nurses to be on a 
different footing, and assumes that they are the servants of the 
corporation; but he says (p. 826) : “Although they are such ser­
vants for general purposes, they are not so for the purposes of 
operations and examinations by the medical officers; . . . as 
soon as the door of the theatre or operating room has closed on 
them for the purposes of an operation (in which term I include 
examination by the surgeon) they cease to be under the orders 
of the defendants. . . . The nurses . . . assisting at an 
operation cease for the time being to be the servants of the de­
fendants, inasmuch as they take their orders during that period 
from the operating surgeon alone.” Then he says: “The con­
tract of the hospital is not to nurse during the operation, but 
to supply nurses. . . I take the test applied” (in Hall v. Lees) 
”bv Lord Collins, then Master of the Rolls : ‘They are not put in 
his place to do an act which he intended to do for himself.’ The 
nurses . . . are not put in the place of the hospital to do 
work which the governors of the hospital intended to do them­
selves, because they had not undertaken to operate or assist in 
operating.” Kennedy, L.J.. while holding the defendants not 
liable, does appear to hold that the hospital, “by their ad­
mission of the patient to enjoy in the hospital the gratuitous 
benefit of its care,” do not undertake that the nurses shall use
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proper care; but this is far from Haying that in an express 
agreement for nursing, the contract is only to supply a competent 
nurse. ( 'ozcns-Hardy, M.R., agrees in the result.

It will be seen that this case does not carry us further, when 
considered in relation to its facts; one Lord Justice confines his 
remarks to the operating room, while the remarks of the other 
are made in the case of a person coming to a hospital solely to 
be examined (and consequently not expecting to be out of the 
operating theatre or to receive nursing) without any special 
contract. The expressions so made use of are not intended to be 
an exposition of the whole law, and are not to be taken literally 
in a case wholly different in its facts.

The duties of the nurse, when the default occurred in the 
present case, were not to assist the surgeon “in matters of pro­
fessional skill,” but to “perform domestic duties in the way of 
seeing that the bed was right.” “with everything in order.” as 
the matron swears.

I find nothing helpful in the cases referred to in Taylor’s 
Medical Jurisprudence, 6th cd., vol. 1, pp. 87 sqq.

The Irish cases are not helpful. In Dunbar v. Guardians 
Ardfe Union, [1897] 2 I.R. 76, the son of the plaintiff was a 
patient in the workhouse hospital of the defendants, Poor Law 
Guardians; his death was caused—at least accelerated—by neg­
lect to provide him as a patient with the care and attention which 
he required. The mother sued under Lord Campbell’s Act, but the 
action was dismissed. In that case the nurse did all she could, 
but the master and perhaps the porter failed to do their duty, 
whereby the patient escaped from the hospital, and suffered 
severely from exposure. The Court at the trial dismissed the 
action ; this was affirmed by the Exchequer Division, and the 
plaintiff took the case to the Court of Appeal. That Court ap 
proved Levingston v. Guardians of Lurqan Union (1867), I.R 
2 C.L. 202. that Guardians are answerable to their patients for 
the wrongful acts, and apparently the negligently injurious acts 
of those acting under their orders or on their behalf; but held 
that, on the proper construction of the statute of 1838, the Irish 
Poor Relief Act (1 & 2 Viet. ch. 56), the ministerial work of 
poor law relief is intrusted to officers whose, status is iwoenisid
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as to some degree independent of the Guardians. and who are 
rather part* of the system controlled by the ('ommiiwioiieni, than 
servunts or agente of the Guardians. discharging duties whieh 
primarily fall on the Guardians themselves. To paraphrase the 
decision—the duty of the Guardians is not to care for the poor 
hut to appoint officers to do so.

The Court approved a former ease of Brennan v. Limerick 
Guardians ( 1878), 2 L.R. Ir. 42. whieh decided that in such eases 
the Guardians were not liable because they had done their own 
duty. All they were required by the statute to do was to ap­
point the officers.

The same principle is laid down in a ease not in other re­
spects applicable. O’Neill v. Drohan and Waterford County 
Council. (1914) 2 I.R. 41 : same ease in appeal, ih. 49b.

The Scottish case of Foote v. Directors of Greenock Hospital, 
119121 Sess. Cas. G9. is next to be considered. The plaintiff had 
her leg broken and was advised by her doctor to go into the 
Greenock Infirmary “in order to have the advantage of the 
nodical appliance there.” She went as a paying patient, but 
without any special contract ; the house surgeons, it was alleged, 
treated her in an unskilful and negligent manner, to her great 
physical and pecuniary loss and injur)*. She sued the hospital, 
but the Court held she could not succeed, as. in the absence of a 
special contract, the hospital undertook to furnish to the public 
the services of competent medical and surgical practitioners, 
and nothing more. It is pointed out that the board had no con­
trol over the doctors, and could not interfere with them except 
to discharge them. To paraphrase the language in Hall v. Lees, 
what the defendants undertook to do was not to treat the plain­
tiff through the agency of the doctors, their servants, but 
merely to procure for her duly qualified doctors. Had there 
U-en a special contract to treat her. as in our case to nurse the 
plaintiff, the case would be, in my opinion, wholly different.

The American cases are not few : some of them will he men­
tioned.

In Renton v. Trustees of Boston City Hospital (1885), 140 
Mass. 13, the trustees of the hospital were held not liable for 
the negligence of the superintendent of the hospital who
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left the stairs unsafe. The Court held (1) that the defendants 
were but the managing agents of the city in maintaining the 
hospital. This is quite in accord with our law, and is alone suffi­
cient to dispose of the case: llidgway v. City of Toronto (1878), 
28 U.C.C.P. 579 ; McDougall v. Windsor Water Commissioners 
(1900-01), 27 A.It. 566, 31 S.C.R. 326. The Massachusetts Court, 
however, goes further and holds (2) that the city would not be 
liable, and (3) consequently the trustees could not lie. The 
former of these conclusions is to be found in very many of the 
American decisions, and it is based upon the principle which is 
laid down in Holliday v. St. Leonard's Shoreditch (1861), 11 
C.B.N.S. 192, 30 LJ.C.P. 361, 4 L.T.N.S. 406. 8 Jur. N.S. 79. 9 
W.R. 694. It may be thus stated (substantially in the words 
of the head-note in 11 C.B.N.S.) : “Persons intrusted with the 
performance of a public duty, discharging it gratuitously, and 
being personally guilty of no negligence or default, are not re­
sponsible for an injury sustained by an individual through the 
negligence of servants employed by or under them.” This was 
supposed to be the law of England, but it received its quietus in 
Mersey Docks Trustees v. Gibbs (1866), L.R. 1 ILL. 93, 119, 11 
H.L.C. 686, 723. See also Foreman v. Canterbury Corporatioii 
(1871), L.R. 6 Q.B. 214; Hillyer v. Governors of St. Bartholo­
mew's Hospital, 11909] 2 K.B. 820, ut supra.

In Massachusetts this assumed principle was applied to a 
city in Hill v. City of Boston (1877), 122 Mass. 344, the locus 
classic us in which the earlier cases are reviewed.

Tindley v. City of Salem (1884), 137 Mass. 171, decides that 
the exemption extends to acts in the discretion of the city, and is 
not confined to acts done in performance of a duty, statutory or 
otherwise.

Then an offshoot from this doctrine, logically distinct but 
analogous, is the theory that where any individual or corporation 
carries on any undertaking for the benefit of the public with 
funds mainly derived from public and (or) private charity held 
in trust for the purposes of the undertaking, he or it cannot be 
held liable for the negligence of servants selected with due care. 
This is laid down in McDonald v. Massachusetts General Hospi­
tal (1876), 120 Mass. 432.
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I do not further investigate the decisions in Massachusetts, 
as the law there is not the same as ours.

In New York, Laubheim v. De Koninglyke Sederlandsche 
Stoomboot Maatsehappg (1887), 107 N.Y. 228, decides that a 
steamship company has (in the absence of a statute or, I add, a 
special contract) done its full duty by a passenger when it 
supplies him with a competent surgeon, and is not liable for the 
negligence of the surgeon supplied.

In Ward v. St. Vincent's Hospital (1003), 78 App. Div. N.Y. 
317, the contract sued upon was “to furnish the services of a 
skilled and experienced nurse to the plaintiff while she was 
undergoing a surgical operation and recovering therefrom in” 
the defendants’ hospital (p. 319). The nurse supplied was 
skilled and experienced, but failed in this instance; and the 
Court held that the contract had been carried out; an inevitable 
result. The defendants did not undertake to nurse, and they 
did supply a skilled and experienced nurse, which was all they 
were called upon to do by their contract.

Cunningham v. The Sheltering Arms (1909), 119 N.Y. Supp. 
1033, shews that it is the law of New York that “a charitable 
institution, from which no financial benefit accrues to its direc­
tors or organisera, is not liable to a recipient of its charity (for 
damages) resulting from the negligence of one employed in 
furtherance of its objects, provided due care is exercised in 
selecting the employee.” But even here the absence of a special 
contract is of importance ; the Court refers to Ward v. St. Vin­
cent’s Hospital, 50 N.Y. Supp. 406. 39 App. Div. N.Y. 624. 65 
App. Div. N.Y. 64, 78 App. Div. N.Y. 317. That was a case of 
a patient making “an express contract whereby the defendants 
agreed to furnish her a skilled, competent, and trained nurse” 
(57 N.Y. Supp. 784). She was furnished “a mere pupil in the 
defendants’ training school, not a trained nurse, in the sense of 
being a graduate, having studied only nine months.” The nurse, 
while the plaintiff was unconscious, applied an unprotected 
rubber bag containing very hot water to the patient’s leg and 
caused serious injury, and an action was brought against the 
hospital. The trial Judge held that the action was in tort (as 
it might undoubtedly have been had it been brought against the
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nurse), and that there was no breach of duty on the part of the 
hospital ; he accordingly dismissed the action, and his decision 
was affirmed by the Supreme Court (50 N.Y. Supp. 460 i. On 
appeal the Appellate Division held that the action against the 
hospital was in contract, i.e.. the contract to supply a skilled, 
competent and trained nurse, and that, while one act of negli­
gence would not necessarily prove the nurse not to be such, a jury 
might infer that this act of negligence was attributable to her in­
experience and lack of skill. A new trial was ordered. On the 
new trial the plaintiff had a verdict for $10,000. but the trial 
Judge refused to charge the jury that the defendants were not 
hound to assign to the plaintiff the best nurse in the hospital, 
but only a nurse ordinarily well trained and ordinarily com­
petent and skilful, and the unfortunate . the flesh on
whose leg had been “literally cooked to the bone.” had to have 
another trial: 65 App. Div. N.Y. 64. This time the trial Judge 
made another mistake by ruling out evidence, and the verdict 
of $19,420 was set aside: (1903) 78 App. Div. N.Y. 317. 1 do 
not find any report of the next trial if there was one. Perhaps 
the plaintiff died or despaired of a trial without the Judge mak­
ing a mistake, or possibly the hospital paid up. At all events 
there is nothing in that case of use in the present. It was not a 
contract for nursing which was in question there, but a contract 
to supply a particular kind of nurse.

Many eases in New York—the latest 1 have seen is Schloen- 
dorff v. Society of New York Hospital (1914). 105 N.E. Repr. 
92, 211 N.Y. 125—decide that, in the absence of an express con­
tract, the action against a hospital for the negligence of its 
physicians, nurses, etc., is in tort, and that the hospital is not 
liable unless the physician, nurse, etc., be chosen without due 
care: Noble v. Hahnemann Hospital of Rochester (1906). 112 
App. Div. N.Y. 663; Cunningham v. The Sheltering Arms (1908- 
9), 115 N.Y. Supp. 576, 61 Mise. R. 501, 119 N.Y. Rupp. 1033. 
135 App. Div. N.Y. 178; Wilson v. Brooklyn Homoeopathic Hos­
pital (1904), 97 App. Div. N.Y. 37, 89 N.Y. Supp. 619.

Without expressing any opinion as to the law in Ontario in 
such a ease, it will be sufficient to say that that is not the pro 
sent case.

C4B
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In Pennsylvania, a long line ol* oases, one of tin* latest of 
which is (table v. Sisters of SI. Francis (1910), 2*27 Pa. Si. *2.14. 
makes it clear that a purely public charity cannot be made liable 
for the tort of its servants. This doctrine is explicitly declared 
to rest “fundamentally on the fact that such liability, if allowed, 
would lead inevitably to a diversion of the trust funds from the 
trust ’s purposes:” 227 Pa. St. at p. 258.

The same law and for the same reason is found in Michigan ; 
see for example Downes v. Ilarper Hospital (1894). 101 Mich. 
555 ; Ohio ; see for example Taylor v. Protestant Hospital Asso- 
iation (1911), 85 Oh. St. 90. which in effect repudiates the 

authority of the late English cases and follows the earlier rule of 
Holliday v. St. Leonard's Shoreditch, 11 C.B.N.S. 192 ; Mary­
land: see for example Perry v. House of Refuge ( 1884). 63 Md. 
20.

(ilavin v. Rhode Island Hospital, 34 Am. Reps. 675, 12 H I. 
411. is in the opposite sense, and holds that where the employee 
of the hospital is in the situation of a servant to the hospital, 
the hospital is liable for the negligence of the servant in the 
pursuance of his duties. This case is cited with approval by 
Farwell, L.J., in the Hillyer case; it is said that the State 
Legislature changed the law so as to be more favourable to the 
charities.

The most recent American case 1 have seen is one which 
eluded the vigilance of the diligent counsel, but was quoted and 
discussed during the argument. It is in the Supreme Court of 
Alabama. Tucker v. Mobile Infirmary Association (1915), 68 
Sou. Repr. 4, which, if I may say so without presumption, con­
tains a very valuable discussion of the law. There the plain­
tiff alleged that she went into the defendant’s hospital, and 
the ‘ ‘ defendant undertook and promised to properly nurse and 
care for plaintiff, preparatory to and during a surgical 
operation . . . and thereafter until she had sufficiently re­
covered to leave” it; that “by reason of the negligence of one 
of the nurses employed by the defendant . . . after she had 
been operated on . . . plaintiff was badly scalded with boil­
ing water both internally and externally.” The defendant 
pleaded that it was a charitable institution, not operated for
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profit, having no stock and no stockholders, and exercised due 
care in the selection and retention of the nurse complained of, 
and had no notice or knowledge of her incoinpetcncy. To this 
the plaintiff demurred; the demurrers were overruled, and the 
plaintiff appealed to the Supreme Court. The Court, Anderson, 
C.J., McClellan, Sayre, Somerville, Gardner, and Thomas, JJ. 
(Mayfield, J., dissenting), held (1) that there was no difference 
between the case of a patient with an express and an implied 
contract, citing Duncan v. St. Luke’s Hospital (1906), 113 App. 
I)iv. N.Y. 68; (2) that a charitable hospital is in no higher posi­
tion than any other corporation in respect of liability for the 
negligence of its servants, the “charitable trusts” theory, though 
supported by a great weight of authority in the American 
Courts, being untenable. The demurrers then were allowed. 
Most of the cases of moment are cited, and many discussed, in 
the very able judgment of Gardner, J. (speaking for the 
majority of the Court), and Mayfield, J., dissenting. I unre­
servedly approve the conclusions of the majority of the Court.

The same result is reached by Macdonald, J., in the Supreme 
Court of British Columbia, in Thompson v. Columbia Coast 
Mission (1914), 15 D.L.R. 656, a judgment which, like that in 
Alabama, is characterised by masculine common senso, as well 
as a deep knowledge of law.

The only case in our Courts of which I am aware did not go 
further than the trial Court. If the law was there correctly 
laid down—and I think it was—it would be conclusive of the 
present case in favour of the plaintiff. It is, however, not bind­
ing upon us; and it is not necessary in the present case to go so 
far as that did. In Everton v. Western Hospital, there was 
no special contract, the patient being admitted in the usual way 
to the Western Hospital, Toronto. He was a somewhat dissi­
pated individual, and was suffering from pneumonia. He was 
placed in a ward on the top flat of the hospital building, about 
twenty-five feet from the ground, which at the time was frozen 
hard. The nurse on duty was proved to be very careful, skilful, 
and conscientious. She had been in the ward, looked at the patient 
carefully and found him quite quiet and apparently asleep. She 
then went out quietly into the hall to do something, but was still
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near the patient. Unfortunately, after this visit by the nurse, he 
got out of bed and made for the window, which he opened. He 
was going out head foremost when the nurse rushed into the 
ward and seized him by the night-dress ; unfortunately it gave 
way, or she lost her hold, lie sustained a fracture of the skull, 
and died on the 14th February, 1903. The wife brought action, 
and the ease was tried before Mr. Justice Britton and a jury at 
the Toronto jury sittings. A verdict of $250 was awarded the 
plaintiff against the hospital. There was no appeal, counsel 
{part magna fui) for the hospital thinking the filavon ease 
would probably be followed.

After all the eases, it is plain that once the “trust fund 
theory” is got rid of—and it is conceded that it has now no 
footing in our law—the ease is reduced to the question, what did 
the defendants undertake to do? If only to supply a nurse, 
then supplying a nurse selected with due care is enough ; if to 
nurse, then, the nurse doing that which the defendants under­
took to do, they are responsible for her negligence as in contract 

respondeat superior.
1 am of opinion that the plaintiff should succeed.
The only question remaining is as to the amount of damages 

to be awarded.
The patient, who should have left the hospital in two weeks, 

was forced to remain seven, she was then unable to walk and 
had to be carried out of the hospital ; for more than four weeks 
she sat in a chair, and when she put her foot to the ground 
the leg would swell so as to require bandaging; a consultation 
of doctors resulted in the advice to return to the hospital, she 
being then just able to hobble, putting a little weight on the 
toe; she remained in the hospital nearly two months, slightly 
improving, but not permitted to put weight on the foot : even at 
the end of the time compelled to use a crutch ; and now many 
months after, and after treatment with electricity, etc., is still 
lame, the foot being very painful at times ; she is forced to have 
a pillow under the back of the heel in bed or she could not sleep. 
I)r. Gray thinks that the pain is caused by the implication of the 
nerve in the scar tissues, and that an operation would be of 
advantage. Dr. Reddick once was of that opinion, but. after
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consulting some who he thinks know more than he does and 
who have, a different opinion, can only say : “My own opinion is 
still that there is a possibility of something being done by an 
operation . . . it is a very questionable operation, whether 
it would be beneficial or may be make it worse;” and he gives 
reasons. Dr. Ferguson had his own opinion, “that, if this pain 
was being caused by a nerve fibre caught in the sear, as I sup­
posed it was. if it could be severed, it might stop the pain.” In 
this state of medical opinion, it cannot be said that it is unrea­
sonable for the plaintiff to refuse (if she did or does refuse) 
to submit to an operation.

After an examination of the eases I laid down the rule in 
Bateman v. County of Middlesex (1911). 24 O.L.R. 84. at p. 87. 
that “if a patient refuse to submit to an operation which it is 
reasonable that he should submit to, the continuance of the 
malady or injury which such operation would cure, is due to 
his refusal and not to the original cause. Whether such refusal 
is reasonable or not is a question to be decided upon all the 
circumstances of the case. ’ ' This rule was not questioned by the 
Divisional Court or the Court of Appeal : (1911-12) 25 O.L.R. 
137, ti D.L.R. 533, 27 O.L.R. 122.

Dr. Reddick, her own physician, who had attended her before 
and after being in the hospital, cannot do more than say that the 
operation might do good and might do harm. He does not seem 
to have advised it. In these circumstances, it cannot be said that 
the condition of the patient is due to unreasonable refusal to 
undergo the operation. Were I permitted to draw on my own ex­
perience I could tell of a patient who refused to allow his arm to 
be amputated—the surgeon advising the operation, but saying he 
could not be quite certain that it would do good. The patient 
made an excellent recovery, with the arm almost as useful as 
before.

Dr. Reddick’s prognosis I give in his own words :—
“Q. Has she recovered yet? A. No.
“Q. What is your opinion as to whether she will ever re­

cover? A. Very doubtful, to my mind, that she won’t always be 
a sufferer more or less—perhaps get some better.”
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Little evidence is given of pecuniary damage. Perhaps most 
of such damage is that of the plaintiff's husband, who is not a 
party to this action, and whom we must leave to bring his own 
action if so advised.

But the pain and disability, past, present, and future, call 
for a substantial assessment of damages; and, with every regard 
for the defendants’ position as a most estimable charity, I think 
the sum of $900 cannot be regarded as excessive.

The appeal should be allowed with costs, and judgment en­
tered for the plaintiff for the sum of $900 and costs.

It may not be amiss to add a few statements:—
(1) We proceed on the ground of an express contract to 

nurse, and express no opinion as to the law in the ordinary 
case of a patient entering the hospital without such contract.

(2) As a corollary of the above (while we think an implied 
contract has the same effect as an express contract in the same 
terms) we express no opinion as to the contract implied from a 
patient entering a hospital.

(3) We express no opinion ns to what the result would have 
been had the negligence occurred in the operating theatre.

(4) None of the cases in any of the jurisdictions expresses 
any doubt that, whether the hospital is or is not, the nurse is 
liable for her negligence in a civil action in tort ; in some 
cases also criminally for an assault, simple or aggravated, and 
in fatal cases for manslaughter.

(5) There is no hardship in the present decision. The hospi­
tal can protect itself as was done in Hall v. Lees and in some of 
the American cases.

Latchford, J. :—The contract between the parties expressly 
included the nursing of the plaintiff ; and the damages which she 
sustained resulted undoubtedly from the negligence of a person 
employed by the defendants to do that nursing.

In the circumstances, I think the maxim respondeat superior 
applies. “He who expects to derive advantage from an act 
which is done by another for him. must answer for any injury 
which a third person may sustain from it:” Best. C.J., in Hall 
v. Smith, 2 Bing. 156, 160.

This principle is not, in the case at bar, subject to exception
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because of the exemption from liability enjoyed ordinarily by a 
hospital for the malpractice of 1 physician or surgeon selected by 
the hospital with reasonable care. The ground for that, excep­
tion is that he is not the servant of the hospital. The hospital 
does not undertake to treat the patient through the agency of the 
physician, but only to procure his services for the patient. This 
is the principle of the decision in Hall v. Lees, f 1904] 2 K.B. 
602, where an organisation which undertook to provide nurses 
—not to do nursing—was held not liable for the negigenco of 
one of its nurses. Nor would the defendants be liable if the 
nurse was, at the time her negligence caused the injury, acting 
as the agent of the physicians, and not as a servant of the de­
fendants. In such a case the hospital would be no more liable 
for her negligence than for that of the physician : Hilly er v. 
Governors of St. Bartholomew*s Hospital, 11900] 2 K.B. 820.

The law as to the liability of a hospital for the negligence of 
a s. rvant employed by it is ably reviewed in Glavin v. Rhode 
Island Hospital, 34 Am. Reps. 675. The hospital was held liable 
on the ground that the relation of master and servant existed 
between it and the intern through whose negligence the plaintiff 
was injured. It is true that in 1882 the Legislature of Rhode 
Island passed a statute, eh. 162, exempting hospitals, maintained 
by charitable contributions or endowments, from liability in 
such eases—as organisations administering definite trusts were 
and are exempt: but. so far as I can ascertain, no doubt has ever 
been cast upon the correctness of the decision.

It is mentioned by Beven, 3rd ed., vol. 2, p. 1165, as eliminat­
ing the doubtful elements in the earlier ease of McDonald v. 
Massachusetts General Hospital, 120 Mass. 432, and as making 
a searching investigation into the principles applicable where 
the trustees of a public hospital arc sued for unskilful treatment 
of a patient.

It is cited with approval in a judgment of the Supreme Court 
of New Brunswick : Donaldson v. Commissioners of General 
Public Hospital in St. John (1890), 30 N.B.R. 279. Fraser, J.. 
says (p. 299) : “I adopt in their entirety the judgments de­
livered in Glavin v. Rhode Island Hospital, by Durfee, C.J., and 
Potter, J.”
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The (Jlavin ease was considered in the Now Zealand Court 
of Appeal in Auckland District Hospital and Charitable Aid 
Hoard v. Lovett (1892), 10 N.Z.L.R. 597, where the relation of 
master and servant was held not to exist between the hospital 
and its medical superintendent selected with due care. Williams. 
J., while stating that direct English authority on the point at 
issue was scanty—as indeed it was at that time—says (p. (105) : 
“The law appears to me, however, to be correctly laid down in 
the case of (llavin \. Rhode /stand Hospital.”

To the same effect is the recent Alabama case, referred to 
upon the argument by my brother Riddell as containing an ex­
haustive review of the law applicable to the present case.

The only difficulty which this case presents is one of fact. 
Was the nurse whose negligence caused the injury acting at the 
time as the servant of the defendants—nursing the plaintiff as 
the defendants had contracted to nurse her—or was she the 
agent in what she did of the attending physicians?

The evidence on the whole seems to me conclusive that she 
was engaged in a matter of routine nursing—doing for the de­
fendants part of the very service which they had contracted to 
render to the plaintiff. The defendants are. therefore, liable 
for her negligence.

I agree that a reasonable amount to award as damages is 
$900, and think judgment should be entered in the plaintiff's 
favour for that sum, with costs here and below.

Kelly, J. :—On the 1st February, 1913, the plaintiff, a mar­
ried woman, who was suffering from internal trouble, after con­
sultation with her physician, entered the Smith’s Falls Hospital 
with the object of undergoing a surgical operation. The opera­
tion was performed on Monday the 3rd February, at the hospi­
tal. by Doctors Gray and Ferguson of Smith’s Falls, whom the 
plaintiff had selected. It is stated in the evidence that all the 
doctors resident in Smith’s Falls brought patients to and at­
tended patients in this hospital.

After the operation, and while still under the influence of an 
anæsthetic, the plaintiff was removed to her room by one of the 
doctors who had operated and nurses engaged in the hospital.

The practice is, in this as in other hospitals, to have the bed
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well heated in which a patient is to be placed after an operation ; 
and this is accomplished, the evidence shews, by placing in the 
bed hot objects, such us hot water bottles, hot bricks, etc. Such 
preparation was made in this instance; and two of the nurses say 
that when they brought the patient to her room after the opera­
tion they saw some bricks wrapped in paper on the bed.

The operation took place between nine and ten o’clock in the 
morning, and from the evidence it appears that the patient did 
not regain consciousness from the effects of the anesthetic until 
late in the afternoon, when she complained of a pain in her foot, 
and on investigation, as shewn by the evidence of the medical 
men who examined and afterwards treated her, this was found 
to have been from being burned by a brick which remained in 
the bed after her return from the operating room. The action 
is brought for damages for the injury. The trial Judge, who 
tried the case without a jury, dismissed the claim, on the ground 
mainly that the relationship of master and servant does not 
exist between the directors and the physicians and nurses and 
other attendants assisting at an operation.

It becomes important, therefore, to determine not only what 
was the contract between the parties to the action, but also the 
relationship between these parties and the surgeons and nurses 
at the time of the happening which caused the injury.

The learned trial Judge in his reasons for judgment finds 
that the plaintiff applied to the defendants for admission, and 
that it was agreed that she would be admitted to a room of her 
own selection : that the charge would be $0 a week for room and 
board; that she paid $9, being one week in advance ; that noth­
ing was specially said about attendance, but a nurse in training 
had charge of the room which she occupied, and the attendance 
reasonably necessary was implied in the arrangement made ; that 
the customary attendance was—and it was so in this case—that 
a nurse in training should have charge of certain rooms, and to 
one was assigned the room of the plaintiff.

The evidence quite supports the view that the contract was 
that attendance reasonably necessary was included ; indeed it is 
sworn to by the lady superintendent, who, on the plaintiff’s ad­
mission to the hospital, told her what the fee would be—that that
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fee was to include her board and attendance and nursing. The 
liability arising from such a contract is distinguishable from 
that under a contract merely to supply a nurse for the patient, 
ruder the former, liability attaches to the person or body agree­
ing to do the nursing for want of care by those whom they en­
gage to do that service, unless in certain excepted eases such as 
1 shall later on refer to; under the latter, the duty and the 
consequent liability for its disregard are limited to the using of 
due care and skill in the selection of nurses. The distinction was 
considered at length in Hall v. Lees, [ 11)041 2 K.B. 602. The de­
fendants. an association whose object it was to provide for the 
supply of duly qualified nurses to attend on the sick in a certain 
neighbourhood, and who for that purpose appointed and paid 
salaries to nurses for whose services they made charges to per­
sons on whose application the nurses were supplied, were sued 
for an injury resulting to a patient from what was said to be the 
negligence of two nurses engaged to nurse her, and it was held 
that the contract with the defendants was, not to nurse the 
patient through the agency of the nurses as their servants, but 
merely to procure for her duly qualified nurses, and that the 
nurses were not nursing the female plaintiff acting as the ser­
vants of the association, and. therefore, the defendants were 
not liable in respect of the negligence of th« nurses so supplied. 
The Court clearly drew the distinction lx ween the two classes 
of contract, and Collins, M.R., at p. 61' . laid it down that the 
question of whether the association w supplied the nurse is 
responsible to the patient for the <• qiiencc of her negligence 
depends upon the true effect of the contract between the asso­
ciation and the person to whom the nurse was supplied, and 
that, “if the association undertook to nurse the patient, then they 
are responsible for the failure of the person by whom they 
nursed her to use due care.”

The same view was expressed by Kennedy, L.J., in the later 
case of IIill)ier v. Governors of SI. Bartholomew’s I/ospital, 
111)091 2 K.B. 820. At p. 829 he says: “It may well be, and 
for my part I should, as at present advised, be prepared to hold, 
that the hospital authority is legally responsible to the patient 
for the duo performance of their sonants within the hospital of
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their purely ministerial or administrative duties, sueh as, for 
example, attendances of nurses in the wards, the summoning of 
medical aid in cases of emergency, the supply of proper food, 
and the like. The management of a hospital ought to make and 
does make its own regulations in respect of sueh matters of 
routine, and it is. in my judgment, legally responsible to the 
patient for their sufficiency, their propriety, and observance of 
them by the servants.”

This liability of the hospital is, however, subject to qualifi­
cation and exception in cases where for the time being the nurse 
ceases to be in performance of duties for the hospital, and 
where, at the time of the injury charged to the nurse’s negli­
gence, the latter is solely under and subject to the order and 
direction of the physician or surgeon in whose care the patient 
is. This qualification is traceable to and is consequent upon the 
relationship between the hospital and the physicians and sur­
geons who compose the staff. That relationship in the very 
nature of things is essentially not one of master and servant in 
its ordinary acceptation. In respect to the professional staff 
in attendance the only duty undertaken by the governing body 
of a public hospital towards a patient who is treated in the 
hospital, is to use due care and skill in selecting those who com­
pose that staff, and these when appointed are not, in the 
exercise of their professional skill, under the orders or bound 
to obey the directions of the hospital. In the discharge of his 
professional duties, such as the performance of a surgical opera­
tion, the surgeon is supreme and is not subject to the control 
of or interference by the hospital. This is essential to the 
success of the operation; and in such circumstances the hospital, 
if it has chosen its staff with due care, has in that respect ful­
filled its obligation to the patient.

This opinion is expressed in an elaborate judgment of the 
Supreme Court of Rhode Island in the case of Glavin v. Rhode 
Island Hospital, in 1879, reported in 12 R.I. 411. The subject 
was there discussed at length, and both English and American 
cases were considered. The ease was the subject of much ad 
verse criticism by the respondents’ counsel in the course of the 
argument before us. I find it, however, cited with approval as
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recently as 1909 in the Ilülyer ease, filed above. It was alio 
approved by the Supreme Court of New Brunswick in 1890 in 
Donaldson v. Commissioners of (icneral Public Hospital in St. 
John, 30 N.B.R. 279. and by the Court of Appeal of New Zea­
land in 1892 in Auckland District Hospital ami Charitable Aid 
Hoard v. Lovett, 10 N.Z.L.R. 597.

In the present state of the authorities, that may be taken as 
the law on the subject of the relationship between the hospital 
and its staff of physicians and surgeons. The relationship of the 
nurse, while assisting the physician or the surgeon in the per­
formance of his professional duties towards the patient, must 
also be considered, and it is on this aspect of the case that the 
defendants ground their claim to immunity from liability. 
Nurses employed by the hospital, though they may be its ser­
vants for general purposes, arc not so for the purposes of opera­
tions. in which they take their orders from the surgeon alone, 
and not from the hospital. The relative position of the parties 
in such conditions is stated in the 11 illyer ease, the effect of the 
judgment in which is that the relationship of master and ser­
vant docs not exist between the governors and physicians and 
surgeons who give their services at the hospital ; and the nurses 
and other attendants assisting at an operation cease for the 
time being to be the servants of the governors, inasmuch as they 
take their orders during that time from the operating surgeon 
alone, and not from the hospital authorities. At p. 826, Far- 
well, L.J., says, speaking of the relationship between the physi­
cians and surgeons of the staff, that the nurses stand on a some­
what different footing; that, assuming that they are servants of 
the hospital for general purposes, they are not so for the purpose 
of operations and examinations by the medical officers—“If and 
so long as they arc bound to obey the orders of the defendants, 
it may well be that they are their servants, but as soon as the 
door of the theatre or operating room has closed on them for the 
purposes of an operation (in which term I include examination 
by the surgeon) they cease to be under the orders of the de­
fendants, and are at the disposal and under the sole orders of the 
operating surgeon until the whole operation has been completely
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finished ; the surgeon is for the time being supreme, and the de­
fendants cannot interfere with or gainsay his orders.”

If, therefore, in the present case, the nurse responsible for 
the injury to the plaintiff was, in the sense indicated by these 
authorities, acting in obedience to the orders of the doctor, lia­
bility of the defendants would not arise. The evidence, however, 
fails to establish that position ; and it is in that regard that T 
think, with all due respect, the trial judgment errs. As I 
view it, what was done by the nurses with reference to the heat­
ing of the bed for the plaintiff was not in obedience to the orders 
of the doctors, but was a matter of routine duty under the direc­
tion of the defendants. The practice, above referred to, of 
heating the bed for the patient, was in this instance observed, 
hot bricks wrapped in paper having been used. Some of these 
were removed before the plaintiff was put to bed, but through 
some oversight the one which did the damage remained. The 
evidence of the lady superintendent of the defendants is im­
portant on this question. She is asked on cross-examination (p. 
68)

‘‘Q. His Lordship is asking, as I understand it, in regard to 
the preparation of the bed ; is there anything special about that? 
A. Nothing special. It is a standing order in all hospitals that 
a bed for a patient under an anæsthctic is well heated.

“His Lordship: Now then, Miss Thomas knew when she was 
told that she had charge of the room where that patient was. 
didn't 1 understand you to say before that it was her duty to 
see that the bed was properly warmed? A. Yes.

“Q. That would not be in accordance with any doctor's 
orders? A. Not in her special case. The doctor would not give 
her any direct order.”

And at p. 69:—
‘‘Q. Take a case where the patient is put to bed in an un­

conscious condition, has the nurse any discretion to exercise, 
has she any duty to exercise, or who exercises discretion then, 
about the condition? A. I think the nurse would.

“Q. Would do what? A. Use her discretion.
‘‘Q. About what? A. About the warming or cooling the
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“Q. But would she be subject to any order in regard to that ? 
A. I think the doctor would order her.

“Q. That is what I was getting at. the doctor would order 
her?

“Ilia Lordship : That narrows it to this extent, it is the duty 
of the nurse in the first place to do as suggested to her, in seeing 
that the bed is properly warmed for the patient, and then if the 
doctor comes in it may be his duty to see if it is over-heated or 
under-heated, and give his directions in regard to that ; but, in 
the absence of any direction in regard to that, it stands that it 
is the nurse’s duty.

“Mr. Watson : Do you know if the doctor ordinarily inspects 
the bed, or does he not? A. I think not.”

And on p. 70 :—
“Q. And then I understand you that the nurses are per­

forming domestic duties in the way of seeing that the bed is 
right ? A. Yes.”

Neither Dr. Gray nor Dr. Ferguson gave any orders about 
heating the bed. Dr. Gray was asked (p. 79) :—

“Q. Did you give any orders about heating the bed or any­
thing of that sort? A. No.

“Q. Did you see the room at all before she was taken to it, 
just immediately before she was taken to it? A. I don’t re­
collect.”

And at p. 80:—
“Q. And did you give any definite or specific instructions to 

any nurse at any time while she w as an inmate of that ward ? 
A. Not that I recollect.”

Dr. Ferguson was asked (p. 87) :—
“Q. Did you give any orders regarding the room she was 

to occupy, as to specific directions? A. No.
“Q. Did you see the room or examine the bed in it before she 

was taken to it? A. No.
“Q. Did you see whether or not any means were supplied to 

heat the bed? A. I did not look for any. I don’t recollect that 
I did.

“Q. You do not recollect that you did? A. No.
“Q. You made no inquiries? A. No.
“Q. And gave no instructions? A. No.”
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To mo the plain meaning of the evidence is that, in preparing 
and heating the bed. the nurses were not acting under the con­
trol and directions of the doctors, but were performing routine 
duties in their capacity as the servants or representatives of the
defendants. In that view, the defendants are liable, the ease 
resting on the defendants’ contract, which included nursing the 
plaintiff, and. as found by the learned trial Judge, attendance 
reasonably necessary being implied in the arrangement made.

The line of liability may be difficult to draw in instances 
where doubts arise as to the real contract; but the contract in 
the present ease is sufficiently clear to exclude that difficulty. 
Moreover, the rules and regulations under which the hospital 
carries on its work, and subject to which patients are admitted, 
may play an important part in determining the liability of the 
institution to the patient. In every ease the rights and liabilities 
of the parties must be considered with these in view.

In addition to the authorities already cited, Foote v. Direr 
tors of Greenock Hospital, [1912] Scss. Cas. 69, may be referred 
to ; and also Tucker v. Mobile Infirmary Association, a judgment 
delivered in the present year by the Supreme Court of Ala­
bama, reported in 68 Sou. Rcpr. 4, which contains an exhaustive 
discussion of the law and a review of many cases.

Mersey Docks Trustees v. Gibbs, L.R. 1 II.L. 93, is authority 
against the contention that damages for negligence of their ser­
vants arc not recoverable from the defendants, a body operating 
gratuitously a public hospital.

On the question of damages I am in accord with the other 
members of the Court. I think $900 not an unreasonable sum 
to award. The appeal should be allowed with costs and judg­
ment entered for that sum with costs.

Falcon bridge, C.J.K.B. :—I had prepared a judgment pro­
ceeding along the same lines and reaching the same conclusion 
as that arrived at by my learned brothers. But, having been 
favoured with a perusal of their opinions, completely covering 
the whole ground, I consider it inadvisable to overburthen the 
reports with another pronouncement, and I therefore content 
myself with concurring in their judgments.

The appeal is allowed and judgment is to be entered for the 
plaintiff for $900, with costs here and below’. Appeal allowed.
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the king v. McLaughlin.
Exchequer Court of Canada, Audrttc, ./. December If. 1015.

1. Damaukh (§111 L2—240)—Kwrovkiatiux or l.x.xii him mii.itaky <ami*
—Basis or vomi’K.n nation—Vai.fkn.

Where land in expropriated by the frown for a military camp, the 
proper compensation to be paid is the market value of the land as a 
whole, as it stood at the date of the expropriation, the n.mprnsation 
not to he assessed at the bare market value, but on a liberal basis.

[Itotlyc \. The King. .‘IK Van. N.V.R. 140; Fil./niti id; \. 'The Town 
of \nr Eisheard. 13 U.W.It. SOU; The King v. Kendall. H D.L.U. 900, 
14 K\. ( .1!. 71: Th King v. The A nr Itnnwu'ieT It. Vo.. 14 Kx. V.U. 
401, referred to. |

2. ( osis (g I—81—In Kxi'Koi'Kiation mvrrKKs uy ( now \.
On an information exhibited by the Attorney (Jeneral of ( anada 

in pursuance of sec. 3 of the Expropriation Act (eh. 143, li.S.t . 
I'.fliti), to determine the amount of compensation for the expropria 
lion of land for a public work of Canada, the court max allow the 
defendant the costs of the action notwithstanding that his claim is 
extravagant and is materially reduced by th ■ court.

Information to determine the compensation for land ex­
propriated.

fif. (l. Stuart, K.C., and F. Taschereau, for the Crown.
F. Murphy, K.C., and A. Laurie, for the defendant. 
Audette, J.:—This is an information exhibited by the At­

torney-General of Canada, whereby it appears, inter alia, that, 
in pursuance of see. 3 of the Expropriation Act (eh. 143, R.S.C. 
1906), certain lands and real property, in the said information 
described, belonging to the said defendant, have been taken and 
expropriated for the purposes of the Valcartier Training Camp, 
a public work of Canada, by depositing of record, on September 
15, 1913, a plan and description thereof, in the office of the 
Registrar of Deeds for the Registration Division of the County. 

The defendant s title is admitted.
The lands so expropriated arc in severalitv described in the 

information, and arc composed of 2 farm lots, respectively 
known as lots 21 and 25, of the Cadastre of the Parish of St. 
Gabriel of Valcartier, containing an area of 275 acres: and 2 
hush lots, respectively known as lots 62 and 63 of the said parish, 
and containing an area of 180 acres.

The Crown, by the information, offers the sum of $5.500 for 
the farm lots, and $900 for the bush lots, making in all the sum 
of $6,400. The defendant by his plea, claims the sum of 
$29.377.30 as therein particularly set forth.
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While the expropriation took place on September 15, 1913, 
the defendant was allowed to remain in possession of his pro­
perty for quite a long while after that date, lie, with his family, 
left his house only on November 22, 1915, and had his crops for 
the years 1913 and 1914. but not the crop of 1915. It is con­
ceded by the Crown that interest may run on the compensation 
moneys from May 1. 1915.

On behalf of the defence, Hugh McLaughlin, the owner, 
testified he had as good a farm as any in that neighbourhood 
and valued it at $25,000—that amount to cover everything—the 
farm lots, the bush lots and all the buildings, lie contends, that 
in 1913, he made $3,000 out of his farm, without making any 
allowance for labour, food, etc. ; but he has failed to satisfac­
torily establish that estimate, prepared, as he says, with the 
joint help of his children.

Ernest Vallec, who has no knowledge or experience respect­
ing the value of farms at Valeartier, bases his valuation upon 
the knowledge he has of farm lands at Bcauport and elsewhere, 
and begins by placing a value upon the buildings at the sum 
of $2,857. This is upon the re-instatement basis, or what it 
would cost to put up new buildings like those upon the pro­
perty in question, and he values the whole farm at $19,481 with 
the bush lots at $2,000. However, in this valuation at $19,481, 
as appears by ex. “13,” his valuation of the wood lots is put 
down at $4,320, proceeding upon a wrong basis as hereafter 
mentioned. This valuation also includes the scow and a bridge.

Thomas Murphy values the whole farm, bush lots, exclusive 
of buildings, excepting 3 old ones, at $17,334, including a few 
other items, as appeal's by ex. “C,” and says that, “the Mc­
Laughlin bush lots have been cut over quite a bit”—some parts 
long ago, and some other parts quite recently. He purchased a 
90-acre farm and bush lot—22 acres not cultivated—with pretty 
fair barn and stable, but house in poor condition, for $2,600. 
He bases his valuation upon his own farm, 7 miles from Mc­
Laughlin’s place.

Arnold Maher values the whole property, exclusive of build 
ings, at $17,104, as appears by ex. “D,” which includes a few 
items other than the property itself. He is not aware of any
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sale in Valcarticr, but he calculated his valuation upon a gross CAN. 
return from the farm of $3,000 to $4,000. Kx. c.

Alexander II. V. McKee, while placing a value of $2,700 to ... ~
$3,000 upon the buildings, values the farm and bush lots exclu- v. 
sive of the buildings at $17,104; but in that valuation, as ap- liAI CW 
pears by ex. “E,” are included several items outside of the value A,'dvtte,‘ 
of the property, lie further testifies that if he were to buy a 
farm, he would value it as a whole and not as he was asked, to 
severally value so many acres at so much and so on—and he 
adds he never heard of a farm being sold in that way. lie does 
not know of any sales in the neighbourhood.

This closes the owner’s evidence. And before passing to 
the Crown’s evidence, I wish to say that farmers, when valuing, 
buying or selling a farm arc in the habit of treating it as a 
whole, not separating the from the land and placing
a specific value upon acreage in severality, as has been done by 
the defendant’s witnesses, and recognized as erroneous by some 
of his witnesses themselves. An inflation of the true value of 
the land, per se, may very naturally result from this method 
of valuation, which is a departure from the usual course.

On behalf of the Crown, witness Col. William McBain, valu­
ing the defendant’s farm, exclusive of bush lots, says it would 
not be possible to get for it $100 over $3,500. Coining to the 
bush lots he says that all the large timber has been taken away, 
and that as an adjunct to the farm, he would value them at 
$600. He produces as ex. 3, a list of 31 properties purchased 
for the Valcartier Camp, which he says he acquired at the aver­
age price of $16.57 per arpent, and is taken over several of these 
salts by counsel, by way of comparison, with McLaughlin’s farm.

John Hornby values the bush lots at $900 to $1,000. All 
the good stuff has been taken away. It would not fetch that 
price at a sale, but that is the value to a farmer for his own use.

Fred Leperc valued the wood lots at $900 to $1.000. adding 
that it would not be worth that to a (marchand de bois) wood 
dealer, or lumberman ; but it may have that value to a farmer 
living close by. He himself sold a 50-arpent wood-lot, at Stone- 
ham. for $140.

Captain A. E. McBain, speaking of the character and qual-
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ity of the defendant’s farm, says it is an average farm in the 
locality. He compares it with the Mctiain farm, of 270 acres, 
which was sold in 1911 for .$2,700, saying it is as good as the 
defendant ’s, with good buildings, good house, and several small 
buildings, located right in the village, with a brook running 
through it. Comparing again the defendant’s farm with the 
Thomas Billing property of 270 acres, which was sold in 1913 
for $3,150, including buildings, stock and agricultural imple­
ments, he says the latter property is worth more than the de­
fendant’s. He places no specific value upon the defendant’s 
property.

Thomas Billing is heard, and corroborates the previous wit­
ness's statement with respect to the sale of his farm, and gives 
full details.

The general character of the defendant’s property must be 
taken to be an average farm in Valeartier with good buildings, 
about 200 acres cleared, of which 30 to 50 were yearly put under 
crop, but in 1913, with only 30 to 35 under crops. The pro­
perty is assessed at $950. The soil is light and sandy, and, while 
the 30 acres on the river front arc good, other parts are only fair, 
with about 35 to 40 acres manky and swampy—these are the de­
fendant’s own words. A large portion is covered with moss. 
Some witnesses state that it is not possible to get a crop on lot 
25. Lot 21 would be about an average farm in Valeartier, while 
lot 25 would be below the average. On the latter lot there is also 
a dip of about 150 to 200 feet, at a slope of about 15 degrees, 
and the dip is all sand.

Witness McBain purchased for the camp 31 farms, at Val­
eartier, as appears by ex. No. 3, at an average of $16.57 per 
arpent.

The defendant, after the expropriation of 1913, when pro­
perty in that neighbourhood must be taken to have gone up, 
in October, 1914, purchased a 75-aere farm, adjoining the camp 
for $3,000, with buildings thereon erected. And it was rightly 
or wrongly pointed out and hinted that it had been so bought 
because engineers had been seen staking out land in that neigh­
bourhood for military purposes, but which, however, were taken 
to be in anticipation of further expropriation in that direction.

_
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The defendant sold to his neighbour in 1912 lots number* 17 and can

18, a 320-acre pro|>ert.v, with a barn on it, for *400. The pur-
chaser sold it afterwards to Giguere for *1.200. The Fogartx

, , The Kimfarm, 459 acres, was sold for $9,000. r
In December, 1913, or January, 1914, the defendant also M<LAl(il" 

bought a wood-lot—3 arpents by 30—about 3 lots outside of the xu.i,-m.-,j 
camp for $80.

Notwithstanding the large estimate made by the defendant 
of his income from the farm, he was yearly buying hay.

There is in this ease a special feature with respect to a cer­
tain offer for settlement, made by the Assistant Deputy Minis­
ter of the Department of Militia and Defence, under the fol­
lowing circumstances. On July 20, 1915 (see ex. “A”), the 
Deputy Minister of the Department wrote to the defendant, 
advising him he was sending his assistant
to visit him with a view to ascertaining whether it will not be possible to 
conn» to some mutual agreement as to the price to lie paid for his pro-

On July 29, that official, accompanied by his secretary and 
one Mynot, whose honesty of purpose has been questioned in 
the course of the trial, offered the defendant for his lands and all 
damages, the sum of $17,850, which offer, however, he declined 
as not being enough. The offer was afterwards withdrawn as 
shewn by ex. 2. The official did not visit the farm, and stated 
he was not a valuator; but had only been sent to try and arrive 
at a settlement out of Court. It is to be regretted that this 
official, through illness and absence, has not been heard as a 
witness.

The offer was obviously made by way of a compromise to 
avoid litigation, and a much larger amount than the value of 
the property was thus offered, to arrive at such a settlement—
1>our acheter sa paix, as is said in French. While an offer of 
this kind is often a starting point—a basis to arrive at a proper 
valuation of a property, I, however, feel quite unable to use it 
in this case in any manner whatsoever, because the amount is 
too much out of proportion with the true value of the farm, 
considering the evidence before the Court.

Indeed, while the defendant in a case of this kind is cn-
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CAW. titled, not only to the bare value oi‘ his property, but to a liberal. 
yx c. compensation, it docs not follow that because his property is 

Th—no expropriated by the Crown and that the compensation is to be 
r. paid out of the public Exchequer, that the Crown, in matters 

McLaughlin q£ expropriation is to be penalized, and it is not because the 
Audctte, j. owner claims a very extravagant amount that he should be 

' paid a larger amount than the market value of his property 
assessed on a liberal basis.

What is then sought in the present case is the market value 
of this farm as a whole, as it stood at the date of the expropri­
ation—the compensation, as already said, to be assessed, not at 
the bare market value, but on a liberal basis. We have, as a 
determining element to be guided by, a number of sales in the 
neighbourhood between private individuals, besides the large 
number of farms acquired by private agreements and sales for 
camp purposes at prices which, by comparison, go to make the 
defendant’s claim very extravagant. The prices paid, under 
these circumstances, afford the best test and the safest starting- 
point for the present inquiry into the market value of the pre­
sent farm: Dodge v. The King, 38 Can. S.C.R. 149; Fitzpatrick 
v. The Town of New Liskcard, 13 O.W.R. 806.

For the farm and the buildings thereon erected, I will allow 
$30 an acre, which is indeed a high price for farms in that 
locality, making, for the 275 acres, the sum of $7,250.

And considering that the buildings were perhaps a little 
better than the average farm buildings, I will add to that the 
sum of $250, making in all for the farm and buildings, $7,500.

Coming to the valuation of the wood-lots, it must be stated 
that much of the evidence in this respect, in fact all of the de 
fendant’s evidence, as will more particularly appear by exs. 
“B.” “C,” “D,” and “E,” has been adduced upon a wrong 
basis, upon a wrong principle. As was said in the Woodlock 
ease, it is useless to juggle with figures, and to measure every 
stick of wood upon a lot, estimate the number of cords of wood 
upon the same, and upon that basis estimate the profits that 
can be realized out of that lot to fix its value according to such 
profits. In other words, it would mean that a lumber merchant
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buying timber limits would have to pay his vendor of limita, as 
the value thereof, the value of the land, together with all the 
foreseen profits he could realize out of the timber upon the 
limits, in the result, leaving to the purchaser all the labour 
and giving to the vendor all the prospective profits to be taken 
out of the limits. Stating the proposition is solving it; because 
it is against common sense, and no man with a slight gift of 
business acumen would or could become a purchaser under such 
circumstances.

The defendant is entitled to the value of his wood lots, as a 
whole. Tin King v. Kendall, 8 D.L.Ii. 900. continued on appeal 
to the Supreme Court of Canada: Tin King v. Tin .Vue Iiruns- 
uick Railway Co., 14 Can. Kx. 491. A deal of evidence has
been adduced in respect to the value of these bush lots, and
while I am of opinion that such lots are not worth more than 
*200 to $.100, 1 have evidence on behalf of the Crown which in­
fluées me to allow the sum of $910. Then the defendant has 
been cutting extensively upon these lots, even since the expro­
priation, during the winters of 1914 and 1915, and at present 
they must be well nigh exhausted.

As already said, any damage the defendant suffered with 
respect to his crop has been settled out of Court, but he has 
been put to some expense and serious trouble in moving and 
finding a new home; some of his pulpwood has been taken and 
used by the Militia : he will lose in the sale of his scow, and for
such damages and others incidental to the expropriation, I
will allow the sum of $310.

Coming to the question of costs, I feel and realize that the 
case at bar is one where the amount offered is not unreasonable 
and the amount recovered somewhat in excess of the offer made 
by the information ; but where the amount claimed is so very 
extravagant that the (téméraire plaideur) the reckless suitor 
should be punished and deprived of his costs under the decision 
of the case of McLeod v. The Queen, 2 Can. Ex. 10(1. However, 
in view of the very large amount offered for settlement, by the 
above mentioned official, an incident which must have been a 
great factor in prompting and encouraging the defendant in 
magnifying his claim, I will allow costs.

CAN

Kx. C.

The Kino 

McLavgulir
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CAN In recapitulation, the assessment of the compensation will
Ex.C. be, as follows, to wit: For the farm and buildings thereon 

The King erected, $8,500; For the wood lots, $950 ; For expenses incurred 
McLaughlin *n n,0V*nR* looking for a home, and all other damages incidental 

---- or arising out of the expropriation, etc., $350 ; To this amount
Audetle, J

should be added 10 per cent, for the compulsory taking—the 
defendant neither needing nor wishing to sell $880—$10,780.

From this amount should be deducted tin* sum of $100 which 
the defendant offered to credit on the compensation he would 
be declared entitled to receive, if he were allowed to remove 
and take away the old barn upon his farm, which was at trial 
accepted by the Crown’s counsel—leaving the net sum of— 
$10,080, with interest and costs, which, under the proper ap­
preciation of all the circumstances of the case is thought to 
represent a very liberal, fair and just compensation to the de­
fendant.

There will be judgment as follows:—
1. The lands and real property expropriated herein arc de­

clared vested in the Crown, as of September 15, 1913.
2. The compensation for the land and real property so expro­

priated, with all damages arising out of or resulting from the 
expropriation, are hereby fixed at the sum of $10,680, with in­
terest thereon at the rate of 5 per cent, from March 1, 1915. to 
the date hereof.

3. The defendant McLaughlin is entitled to recover from 
and he paid by the plaintiff the said sum of $10,680, with in 
forest as above mentioned, upon giving to the Crown a good and 
sufficient title, free from all hypothecs, mortgages, charges, 
rents and incumbrances whatsoever; the whole in full satis­
faction for the lands taken, and all damages resulting from the 
said expropriation, and is further declared entitled to the old 
barn above mentioned.

4 The defendant is also entitled to the costs of the action.

Judqm e nt nccordingig.
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Min i In Sii/Hfim Court. Hum'll, C.J.. Stuart ami Kiel:, .1.1. ^ ^.

January 20, 111 10.

1. MOHKiAllK (§11 It—40)—NATI Hi: ill KSTATK ( HI \ I KU — ATTORN Ml:NT 
Cl. \ l SI.—I’lUOKITIIS.

Under tin* Albertu system of IhihI titles, the mortgagor does not 
convey the fee to the mortgagee as under the Knglish system ; the 
mortgage creates only a statutory charge against the land, the legal 
title still remaining in the mortgagor, and an attornment clause in 
the mortgage cannot create any real tenancy in the mortgagor, and, 
therefore, see. I of the statute H Anne. eli. If. cannot apply.

I y a lea x. Ha Huh,,, A II. & X. 240; Cut v. I.iiyli. LU. 0 Q.H. 33»}
Horton v. II i,ml. L.lt. I tj.lt. 203. distinguished ; Jdlinn y. W elliuyton 
Loan Co.. 4 X.Y.R. 330, applied.]

Avi'Kal from a judgment in favour of a mortgagee in an statement 
action on the attornment clause in a mortgage, which is reversed.

McLeod A- Grey, for plaintiffs.
Clarke, Carson A• Macleod, for defendants.

The judgment of the Court was delivered by
Stuart, J. :—Appeal from a judgment of McNeil. Dint. 8tuar1, Jl

H. tl. A statement of facts agreed upon by the parties was 
submitted to the Judge and he was asked to give his opinion 
upon the point of law raised by these facts. The facts are that 
the Chapin Co. are execution creditors of one Michael Kunkcl 
and one Anna Kunkcl by virtue of a writ of execution filed in 
the sheriff’s office for the Judicial District of Macleod, on July 
27. 1914, which writ is still in force and unsatisfied. On March
I. 1908, Anna Kunkcl had given a mortgage on certain lands 
for the sum of $2,012 in favour of Hyde and had remained in 
possession of the lands covered by tin* mortgage. The mort­
gage contained an attornment clause in the following words:-

Ami \vi‘ do attorn nml become tenant from year to year to the mortgagee 
from the day of the execution hereof at a yearly rental equivalent to, ap­
plicable in satisfaction of. and payable at. the same time, as the interest 
upon the principal hereinbefore provided to lie paid; the legal relation 
of landlord and tenant being hereby constituted between the mortgagee 
and ourselves, hut it is agreed that neither the existence of this clause 
nor anything done by virtue thereof shall render the mortgagee in pos 
session so ns to be accountable for any moneys except those actually re 
reived.

The rate of interest payable under the mortgage was 7 per 
cent, per annum, payable yearly. The yearly interest was
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$182.82. On September 10, the execution creditor seized the 
crop grown on the land. By arrangement, the crop was sold 
and the sum of $472 was left in the sheriff’s hands pending a 
decision by the Court upon the point whether the mortgagee 
had a claim to one year’s interest or one year’s rent in priority 
to the execution creditor.

The mortgagee claims priority by virtue of the provisions of 
the Statute of 8 Anne, ch. 14, see. 1, which begins and proceeds 
as follows:—

For Hit* more easy ami effectual recovery of rents reserved on leases 
for life nr lives terms of years, at will, or otherwise, lx* it enacted, etc., 
that from and after (a certain date) no goods or chattels whatsoever, 
lying or being in or upon any messuage lands or tenements which arc or 
shall be leased for life or lives term of years, at will, or otherwise shall 
be liable to be taken by virtue of any execution . . . unless the execu 
tion creditor first satisfies the landlord's claim for rent to the extent of 
one year's arrears but no more.

The question is, whether this statute applies to such a ease 
es the present. The Judge below thought that it did and gave 
judgment in favour of the mortgagee. The execution creditors 
appeal.

It s that the only point involved arises out of the
difference between our mortgages and mortgages in England. 
In the latter, the fee is conveyed to the mortgagee, and an 
attornment in a mortgage there is, therefore, to a person hold­
ing the legal estate. Under our mortgages, the legal title1 does 
not puss but remains in the mortgagor.

It is clear that where there is an attornment clause in an 
English mortgage the statute applies, and the mortgagee is 
protected, qua landlord: Yates v. liât ledge, 5 II. & N. 249; 
Poa on Landlord and Tenant, 5t.h ed.. p. 175; Cor v. Leigh, 
L it. 9 Q B. 333.

We are. it seems, face to face with one of the difficult pro­
blems which inevitably arise from the necessity or supposed 
necessity of attempting to engraft upon our system of land 
titles, principles of the En * law, statutory and otherwise, 
which were developed and worked out under a different system 
altogether. There is no question which has so profoundly

33
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English decisions (1 do not mean merely upon the par­
ticular point involved in thin case, although in Y at ex v. /»<//- 
ledffi, the reference to the matter is very pointed), as the ques­
tion, who has the legal estate in lee simple?

There is no doubt that in such eases as Morion v. Wood, Lit.
4 tj.lt. 293, the mortgagee's right to distrain was held to exist, 
even though, being only second mortgagee, he did not possess 
the legal estate. Hut. while it may be an immaterial matter 
who holds the legal estate as long as the mortgagor does not, 
but has parted with it. it seems to me it is not so clear, by any 
means, that the fact that the mortgagor himself holds the legal 
estate in fee simple, and has never parted with it, may not have 
a very decisive influence upon the result.

How can the mortgagor be at the same time the owner of 
the legal estate in fee simple and also a tenant for a term of 
years? This could indeed happen if he had granted a lease, for 
example, for life, and then had taken a sub-lease for a lesser 
term to himself because another estate would have intervened 
and there would be no merger: Eon, 5th ed., p. 528.

Hut. is there any intervening estate here ? Certainly there is 
no legal estate. The mortgagee has a charge on the land to 
secure the repayment of his money. This charge is no doubt 
recognized by the statute and may be registered under the 
statute which is made notice to third parties. Hut in so far as 
the legal position between the parties is concerned, aside, of 
course, from the statutory legal right created by registration, 
there is nothing more created, it seems to me, than that equit­
able charge defined by Hals., vol. 21, p. 83, as

ALTA.

s.c.

a security which docs not transfer the property with a condition for re­
conveyance, hut only gives a right to payment out of the property (and) 
entitles the holder to have the property comprised therein sold to raise 
the money charged thereon . . . ami the strict mode of enforcing it 
is by sale and not by foreclosure.

Is it possible to say that the legal relation of a 
tenant to a landlord was really created by the clause in ques­
tion so as to bring about the operation of the Statute Anne? 
In an English mortgage Ihe fee is conveyed and, of course, the

■■HB
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holder of the fee can take the grantor as his tenant if they both 
so agree. And even to a second mortgagee the mortgagor may 
attorn and become tenant because he has no legal estate in the 
land at all hut only an equitable right to redeem. But where 
he is the owner of the fee simple himself how can he hi a 
tenant to the person to whom he has given a mere statutory 
charge? It may be true that the mortgagee has an equitable 
interest or a statutory charge which he can deal with and 
alienate, but certainly, if he can grant a lease of it. and assum­
ing that he can, that would be a different thing from a lease of 
the land itself upon which his charge (which is his equitable 
estate) rests.

For these reasons I think the attornment clause in our forms 
of mortga ‘s cannot create any real tenancy in the mortgagor, 
no matter what the parties say, so as to bring in the Statute of 
Anne. No doubt it is valid, as creating merely contractual 
lights between the parties, and the mortgagee, by virtue of the 
license given him, may distrain if there is no legal impediment 
in his way. But the seizure by the sheriff puts the goods in cus- 
todia leg Is and the statute of Anne does not help the mortgagee.

This view is the basis of the decision in Jellicoe v. Welling­
ton Loan Co., 4 N.Y.R. 330, a ease under a similar statute to 
land titles.

With much respect, I do not sec the application of the rule 
that a tenant cannot deny his landlord's title. That rule ap­
plies where there has been in very fact a demise or an attorn­
ment. But even then where the tenancy is alleged to have 
arisen in the. first place by estoppel then the tenant is not es­
topped from denying title in the person claiming to be his 
landlord. See Foa, 5th ed.. p. 462. Nor do estoppels hold as 
against third parties.

I think, therefore, the appeal should be allowed with costs, 
the judgment below set aside and judgment “given barring the 
claim of the mortgagee.” The appellants should have the 
costs of the proceedings below. Appeal allowed.
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BALL AND WHIELDON v. ROYAL BANK OF CANADA

Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., ami Dut ies, Idinyton, 
Duff, Anglin and Brodeur, JJ. November 29, 1915.

1. Banks (§ VIII A—160)—Powers as to securities—Chattel mortgage
SECURING ASSUMPTION OF LIABILITIES.

A bill of sale as security for a promissory note, assigned to a bank 
with other securities, covering liabilities to depositors which the bank 
assumed in acquiring the business of a trust company, is a legitimate 
exercise of banking powers, and does not constitute a loan or advance in 
contravention of sub-sec. 2(c) of see. 76 of the Bank Act, 3-4 Geo. V. 
(Can.), ch. 9, prohibiting advances or loans upon the security of goods, 
wares and merchandise. (Idixgton, J., contra.)

2. Banks (8 VIII B—174)—Prohibited securities—“Goods" Farm

The word “goods” in sub-sec. 2 of see. 76 of the Bank Act. 3-4 Geo. V. 
(Can.), ch. 9, which prohibits advances upon the “security of any goods, 
wares and merchandise," covers farm stock, though it does not cover 
every kind of personal property. (Per Idixgton, J. )

3. Chattel mortgage (§ Il B—10) —Sufficiency of description.
The Bills of Sale Act, H.S.B.C. 1911, does not require a sts-cific de­

scription of the property comprised in the bill of sale; any description 
by which the goods can be identified is formally sufficient.' 

t. Chattel mortgage (§ II A—7)—True statement of consideration 
Note for past debt.

The consideration in a chattel mortgage is truly set forth within the 
meaning of sec. 7 of the Bills of Sale Act, H.S.B.C. 1911, ch. 20, where it is 
stated to he for “a loan of $1,200 on a promissory note of even date,” 
though it fails to set out the past debt for which the note is given.

[('redit Co. v. Pott, 6 Q.B.D. 295, followed.]
5. Chattel mortgage (§ II A—5)—Validity—Omitting rate of interest 

—Failure to annex note.
A chattel mortgage given to a bank as security for the payment of a 

promissory note, containing recitals shewing particulars of the note and 
that interest was payable on the amount thereof, but the note itself not 
being annexed to nor registered with the instrument, and the rate of 
interest payable thereon not being specified, does not disclose a complete 
statement of the terms of defeasance or assurance, and is, therefore, in­
operative under sec. 19 of the Bills of Sale Act, H.S.B.C. 1911, ch. 20, 
requiring all defeasances and conditions to be truly set out in the same 
instrument. (Davies and Idington, JJ., holding same to be in sub­
stantial conformity to the section; Fitzpatrick, C.J., considering the 
instrument valid inter parties.)

[22 D.L.R. 647, 21 B.C.H. 267, reversed.)

Appeal from the judgment of the Court of Appeal for British 
Columbia, 22 D.L.R. 047; sub nom. Royal Rank of Canada v. 
Whieldon, affirming the judgment of Murphy, J., at the trial, IV 
D.L.K. 875, 20 B.C.R. 242, by which the plaintiff's action was 
maintained with costs.

./. W. deR. Farris, for the appellants.
Ceo. F. Henderson, K.C., for the respondent.
Sir Charles Fitzpatrick, C.J. (dissenting):—The claim in 

this case is under a bill of sale, a form of security beset with 
difficulties, and a fruitful source of litigation. In the case of 
Tlwtnas v. Kelly, 13 App. Cas. 506, Halsbury, L.C., said:
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My Lords, I cannot say that any construction of this obscure statute 
(the Bills of Sale Act) seems completely satisfactory or gives an adequate 
solution to all the difficulties suggested in the argument, 
and Lord Maenaghten used even stronger language, saying the 
Aet was beset with difficulties which could only be removed by 
legislation. The difficulties presented by the British Columbia 
statute are, I think, no less, and, as it differs from the English Aet. 
we have not so much assistance from decided cases.

The defendant, the present appellant, raised many points, 
but, at the argument before this Court, two were, I think, mainly 
relied on; the first being the alleged insufficiency of the descrip­
tion of the goods and chattels covered by the bill of sale, and the 
second that the transaction by which the respondent acquired the 
chattel mortgage is void under the provision of the Bank Act. 
ch. 29, R.S.C. 1900, sec. 70, sulntec. 2, par. (c).

That the description is quite inadequate for a proper bill of 
sale must, I think, be conceded; neither the nominal enumeration 
of the three items in the schedule nor the general words afford 
any satisfactory means of identification of the goods and chattels 
intended to be covered by the bill. There is granted, first, the 
three enumerated items of which the identification is not sufficient ; 
1 refer to the similar cases of Carpenter v. Deen, 23 Q.B.D. 500, 
and Darien v. Jenkins (1900), 1 Q.B. 133. Secondly, the goods 
on the farm at the time of the making of the instrument; these 
are, of course, not identified, so that it can be said that they are 
still on the land at the time when the mortgage is put in fore» 
And thirdly, after-acquired property which may be brought on 
the farm.

In truth, a grant such as this is not so much a bill of sale as a 
floating charge, that is, a charge on whatever happens to be on tin- 
farm at the time when it is called into operation.

Under the English Bills of Sale Act no such charge can be 
given, as sec. 5 of the Act of 1882 (45 and 46 Viet. ch. 43) maki - 
void, except as against the grantor, a bill of sale of any personal 
chattels of which the grantor is not the true owner.

In the case before the House of Lords of Tailby v. Official 
Receiver, 13 App. Cas. 523, at p. 540, Lord Fitzgerald said:

In a rase recently before the House Your Lordships considered that tilt- 
policy of the Bills of Sale Act of 1882 was to prohibit, in cases coming within 
its provisions, bills of sale of property not in existence, but which might hr 
acquired thereafter.
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Even if permissible in British Columbia, it is only equitable 
title that the grantee can obtain in such after-acquired property.

In the ease of Jones v. Roberts, 34 Sol. J. 254 (in 1890), Fry, 
L.J., said that this question of specific description in bills of sale 
was perpetually re-appearing, and was always embarrassing. The 
necessary description varied according to the circumstances of 
each case.

The question always was—Was the description one which 
could reasonably be required to assist in identifying the particular 
property in question? The description (in the particular case) 
was sufficient to diminish the difficulty of identifying the property 
in case an execution were put in.

Though, as will appear from the above remarks, I have some 
hesitation in holding that the description of the goods and chattels 
is sufficient, I do not on the whole think there is occasion for this 
Court to avoid the bill of sale on the grout! '* * being insufficient.

Both the trial Judge and the Judges of the Court of Appeal of 
British Columbia have declared themselves satisfied of the identity 
of the goods and chattels covered by the bill of sale with those sold 
by the appellant, and, that being so, I think the judgment should 
not be disturbed.

I have not thought it necessary to examine into the validity 
of the registration of the sale. Under sec. 19 of the B.C. Bills of 
Sale Act, a hill of sale is not void for failure to comply with its 
requirements. It is only the registration that is void. The B.C. 
Act is taken apparently from the Imperial Act of 1878, which did 
not require registration in all cases for the validity of a bill of sale; 
this is only provided by the amendment Act of 1882, sec. 8.

In the Bills of Sale Act, R.S.B.C. 1897, secs. 11 to 14 arc under 
the caption, “Effect of Registration,” and sec. 15, “Result of non- 
Regist ration.”

In the B.C. Court of Appeal, MePhillips, J.A., insists 
that the appellant Ball was in no way a purchaser for value or otherwise 
entitled to the goods and chattels sold by him . . . The appellant in
making the sale of the goods was selling not his goods, hut the goods of the 
defendant Whieldon.

If it is true that the grantor of the bill of sale remained the 
owner of the goods, there is an end of any question, because the 
hill of sale certainly could not be void as against the grantor.

If, however, this is not the effect of the deed of August 11.
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1913, it is still necessary for the appellant to shew that he is one 
of the persons as against whom the B.C. Bills of Sale Act provides 
that an unregistered hill shall he void.

Section 7 of the Act is set out at p. ti of the respondent’s 
factum, hut he does not hazard any suggestion as to which of the 
class of persons therein enumerated he belongs. As regards 
par. (a) in this section, it may he noted that the Imperial statut «

I'iirpetriek, C.J. ,
diev-ntirg) reads.

Ah against all trustées or assignees of the estate of the person whose 
chattels or any of them are comprised in such bill of sale under the law relating 
to bankruidry or liquidations, etc.

The words italicized are omitted in the British Columbia 
statute.

Even without such assistance as the comparison gives for 
reading the British Columbia provision, it does not seem possible 
that the appellant can he within any of the classes enumerated.

As for par. (d), the appellant cannot he considered a purchaser 
He was entitled to hold neither the goods nor the purchase money

I am not disposed to attach much importance to the point of a 
suggested contravention of the Bank Act. The transaction was 
one of legitimate hanking business, and the taking over of this 
security was a small incident such as in no way brings it within 
the purview of the provisions of see. 70 of the Bank Act.

The opinion that the taking by the respondent of the mortgage 
security is an infringement of the prohibition contained in see. 70 
of the Bank Act appears to be based on the assumption that “tin 
company did not sell its business to the bank.” I venture to 
suggest that this is not borne out by the facts and the agreement 
of January 13, 1913. It is not, of course, the opinion of the 
Judges of the Court of Appeal of British Columbia. The trial 
Judge says, “the agreement was for the purchase of a banking 
business”; and McPhillips, J.A.:

The People’s Trust Company had engaged in business—in some resp<v! * 
analogous to that engaged in by a hank subject to the Bank Act, but not in 
contravention of it—and to acquire the business so carried on was, in my opin­
ion, the doing of something by the Royal Bank appertaining to the business 
of banking.

Turning to the agreement of January 13, 1913, whatever its 
effect, it certainly purported to dispose of the business of the trust 
company, because it recites (inter alia) that the company had been 
carrying on business as agents and trustees and as the receivers
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of moneys paid on deposit at Soutli Hill and various other places 
in British Columbia, and that the company was desirous of selling 
the said business at South Hill to the bank, and had agreed with 
the bank, for the consideration thereafter appearing, to transfer 
to the bank the business, together with the office, etc. And it was 
witnessed (inter alia), by par. 9, that the company should hand 
over to the bank all documents relating to all business carried on 
by the vendors at South Hill aforesaid, except as there mentioned, 
and, by par. 10, that the company should in no wise attempt to 
procure or induce any of the depositors to thereafter continue 
their business with the company or any of its other branches.

It would seem that one must naturally arrive at different con­
clusions concerning the effect of the agreement of January 13. 
1913, and its legality according as the transaction is considered 
as being only a sale of the property, and a separate arrangement 
for discounting the company’s note, or as one transaction for 
transferring to the bank the whole business of the company 
of which these are two incidental terms specially provided for. 
In the former case it might be contended that there was an 
advance on security prohibited by the Bank Act, but in the 
latter case the transaction is proper banking business, tin* loan 
is not made on the security of goods and tin- taking over of the 
security is merely incidental to the transaction, no evasion of 
the Act, and not to be considered as even technically within its 
prohibition.

1 may add that I very much question whether the appellant 
was entitled to plead this as a defence to the action. I am of 
opinion that the appeal should be dismissed with costs.

Davies, J. (dissenting):—There were several substantial 
questions argued upon this appeal. First, it was contended that 
the bill of sale in question did not contain a true statement of the 
note or debt for the payment of which it was given as collateral 
security and that the note itself, or, at any rate, a true copy of it. 
should under the statute have been annexed to the bill of salt1.

I agree with the Court of Appeal for British ( ’olumbia that the 
question is concluded by the case of Credit (’inn/mm y v. Pott, (i 
(J.B.D. 295, and that the recitals in the bill of sale in question in 
this appeal state with substantial accuracy, though perhaps not 
with strict or technical accuracy, the facts of the indebtedness 
due from the grantor to the grantee which the bill of sale was
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given to secure. It is true that neither the note nor a copy of it 
was attached to the bill of sale, but the recitals contain the date 
and the amount of the note, the time when it became payable, 
and that it carried interest. No question was or could be raised 
as to the bona fide« of the transaction, and it seemed to me the 
objection was reduced to this, that the omission to state, in the 
recital of the note in the bill of sale, the rate of interest it carried, 
although all other particulars were correctly recited, was fatal 
as not complying with the statute. But, in my judgment, if the 
ease of Credit Company v. Pott, (i Q.B.D. 295, is good law, and I 
must say it commends itself to me as such, the objection cannot 
prevail.

It is a question whether the recitals contain with substantial 
accuracy a true statement of the consideration for which it was 
given so as to satisfy the requirements of the Bills of Sale A et of 
British Columbia.

In that case of ('redit Company v. Pott, ti Q.B.D. 295, the bill 
of sale recited that B. had agreed to lend A. £7,350, and the con­
sideration for such bill of sale was stated to be £7,350 then paid 
by A. to B. It was held that although no such money was then 
actually paid by A. to B., it being a balance due on accounts stated 
between the parties, and by such bill of sale was to be paid by A 
to B. with interest on demand in writing, nevertheless the bill of 
sale “truly set forth ” the consideration for which it was given so u> 
to satisfy the statute.

Brett, L.J. (afterwards Lord Esher), says, at p. 299:
Now I am inclined to agree that such facts arc not strictly accurately 

stated, but then it will suffice if they arc accurately stated either as to their 
legal effect or as to their mercantile and business effect, although they may not 
be stated with strict accuracy.

What took place was this: An account was stated between the parties, 
and it was agreed that a certain sum should be taken as the amount due to 
the company, and that, in consideration of the debtor giving the security of 
a bill of sale, the sum so due, and which might have been demanded at once 
of the debtor, should be held over until it was demanded in writing. That 
arrangement was carried out by the bill of sale in question. Then what is t lie 
effect? Why the old debt which was payable at once was wqied out, and a 
new debt constituted which was payable only after a demand in writing. A 
new credit was thus given, and the effect is the same as if after taking the 
accounts, £7,350, the sum found to be due, had been put into the hands of tin- 
creditors, and then handed back by them to the debtor to be repaid by him 
on demand in writing. Therefore, both the legal effect and the mercantile 
and business effect of the transaction was as if there had been an actual advance 
in money of the £7,350, and consequently the consideration is, I think, truly
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dvscribed in this hill of suit', hoth according to its mercantile and business 
effect and its legal effect.

The next objection was that the transaction between the 
People’s Trust Co. and the bank, as evidenced by the agreement 
of January 13, was, so far as this bill of sale was concerned, a 
violation of sec. 70 of the Bank Act.

Scrutinizing the transaction between the People’s Trust Co. 
and the bank as a whole, I have had no difficulty in reaching the 
conclusion that it was one with respect to which, as said In- 
Macdonald, C.J., neither party had any intention of evading the 
Bank Act. I think that it was within the permissive sections of 
that Act, and I do not think it can Ik1 held to be a transaction 
violating any of the prohibitory sections of that Act.

1 cannot for a moment believe that, in taking the assignment 
of the People’s Trust Co.’s assets and making the advance to that 
company it did on the security it took, the bank could be held to 
be “lending money upon the security of any goods, wares or mer­
chandise,” within the prohibition of sub-sec. (c), par. 2, of sec. 7b.

The mere fact that for one of the many notes transferred to 
the bank as eral security for its advances the trust company 
held a bill of sale as collateral which also passed to the bank does 
not create such a condition as is covered by this prohibitory section. 
We must ascertain and scrutinize with care the real transaction, 
and if and when one finds that to be within the bank’s general 
powers he will be slow to hold that the inclusion and transfer as a 
part of the larger transaction of a trivial debt and its collateral 
security upon goods and chattels would necessarily make that 
security void in the hands of the bank. I venture to say that the 
existence of this bill of sale as collateral security to one of the 
many promissory notes transferred to the bank never entered 
into the calculations of any one, and I cannot hold that in taking 
an assignment of it under the circumstances it did the bank was 
guilty of any violation of the section of the Act referred to pro­
hibiting the “lending of money upon the security of goods, wares 
and merchandise.”

Then, as to the last point taken, namely, the identity of the 
goods sold, I think there was evidence justifying the inference of 
the trial Judge as to such identity, and that his conclusion and 
that of the Court of Appeal was correct.

The appeal should be dismissed with costs.
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Idington, .1.:—The respondent recovered judgment against 
appellant for the sum of $1,136.30, being the amount of a promis­
sory note secured by a chattel mortgage upon certain goods and 
chattels of which appellant became possessed and disputed re­
spondent’s right to enforce the chattel mortgage against him.

Of the several objections taken by appellant arising out of the 
alleged invalidity of the ehattel mortgage itself, I agree with the 
Courts below that he must fail therein.

The consideration is truly set forth within the meaning of the 
Bills of Sale Act according to what was held by the Court of Appeal 
in England in the case of The ('redit Co. v. Pott, 0 Q.B.D. 295. 
when construing the English Act using substantially the same 
language.

The omission (if there was in fact such) to annex to the regis­
tered instrument a copy of the promissory note which was to In- 
secured thereby, seems of no consequence in face of the full de­
scription thereof in the document itself. The allusion therein to 
its being annexed, if, in fact, it never was annexed, may well be 
treated as surplusage, having under such circumstances no mean­
ing.

If, in fact, there was a copy of the promissory note annexed 
to the instrument, it was quite competent for the appellant to 
have not only shewn that fact, but also to have made of it any­
thing found arguable by shewing that it substantially varied 
from that described in the instrument.

In default of his having done so, 1 think it must be presumed 
that the certified copy of the instrument contains all that was 
registered, and that treated in the way already suggested.

Rather changing. I suspect, the- ground taken in the Court 
below, reliance is put by appellant upon the provisions of see. 19 
of the Act, providing
if the hill of sale is made- or given subject to any defeasance or condition or 
declaration of trust not contained in the body thereof, etc.,
then that is to he written out and registered under pain of nullity 
of the instrument.

It seems to me quite clear that this promissory note is, within 
the plain ordinary sense of the words, “contained in the body ” of 
the instrument, and the defeasance clause therein expressly 
provides that it is upon payment
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of the aforesaid promissory note at maturity or any renewal thereof and all 
interest in respect thereof, etc.,
that those presents shall cease and he utterly void.

I fail to eomprehand where any other defeasance or condition 
has been found. I cannot conjure it up, unless something more 
to rest upon than my imagination, which is too inactive to supply 
the obvious requirement of the seetion to give vitality to the 
objection.

This is not the case of a mortgage given for a debt, and a 
promissory note given for same debt is outstanding but never 
referred to in the mortgage. Nor is it a case of two promissory 
notes for same thing, or different things intended to be covered 
l»v the same mortgage.

The only formidable objection, as it appears to me, set up by 
appellant to the respondent’s right of recovery, is, that its title 
to the mortgage rests upon what is an infringement of the prohibi­
tion contained in sec. 70 of the Hank Act, which reads:

7<i. Except as authorized by this Act, the hank shall not either directly 
or indirectly:

(r) I vend money or make advances upon the security, mortgage or 
hypothecation of any lands, tenements or immoveable projrorty, or of any 
diipor other vessels, or upon the security of any goods, wares and merchandise.

It is to be observed that this is such an absolute prohibition 
as to rentier such a transaction as within its terms illegal. To 
apprehend correctly what was dont* a brief statement of the facts 
is necessary.

The People's Trust Co. seems to have been engaged in a quasi- 
banking and insurance business, when the respondent, desirous of 
acquiring its place of business at South Hill, in South Vancouver, 
in which to establish a branch bank, made a bargain with it for 
I lie purchase of the building and its contents, excepting the safe 
and its contents, for the price of $12,500. That was a perfectly 
legitimate transaction, and was, I assume, the chief motive leading 
up to what followed. Hut the chief motive does not cover all 
that was done.

The company had in course of its business obtained money 
from its customers, by way of deposits earning four per cent. per 
annum interest, to the total amount of $30,341.31, and acquired, 
presumably by using said moneys in way of so loaning, and ob­
tained in course of doing so, promissory notes and bills of exchange
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The assignment upon which the respondent’s right to maintain 
its action and uphold the judgment now in question must rest, 
recites said facts, and further recites as follows:—

And whereas the company is desirous of selling the said business at South

Idiiigtun. J. Hill to the bank and also of providing for the payment to the said deposit ot> 
at the branch at South Hill aforesaid of the amounts due to them with interest 
and for the transfer of the various securities held by the company as collateral 
security for the payments to the said depositors by the bank.

And whereas the company has agreed with the bank for the consideration 
hereinafter appearing to transfer to the bank the business carried on by tin 
company at South Hill aforesaid, together with the office and office premises 
and the contents thereof, and also the moneys deposited by various depositors 
through the said branch of the said company at South Hill aforesaid, and tin 
securities, bills of exchange, and promissory notes hereinafter mentioned.

And whereas the company has agreed to pay to the bank the difference 
between the amount of such deposit accounts ami the total amount of such 
promissory notes and bills of exchange in cash U|xm the completion of the 
agreement.

Such is the scope and purpose of the agreement relied upon In 
which, in its operative part, the company agrees to transfer to 
respondent all the premises of the company as described, and all 
goods therein as described in a schedule, and the said deposit 
accounth (whatever that may mean) enumerated in a schedule.

It then proceeds as follows:
The company shall forthwith upon the transfer of the said accounts p»> 

to the bank a sufficient sum to pay in full the total amount of 1 $30,1141.31) ><• 
de (s >sitcd with the company by any depositor in accordance with the said 
schedule, which said sum shall he realized by the. discounting by the bank of tin 
promissory note referred to in clause 5 hereof, and the deposit of the proceeds wit' 
the bank.

it. The company shall execute and deliver to the bank its promissory note 
for the said sum of thirty thousand three hundred and forty-one and 31-100 
($30,341.31) dollars payable to the bank on demand, with interest at eight 
per cent. (8%) i«-r annum as well after as before maturity, which said promis­
sory note shall be indorsed by It. D. Edwards, E. H. Mansfield, W. A. Pound. 
J. 1$. Npringford, II. S. Rashleigh, M usgrave Norris, A. A. Ealk, Charles ( 
Kilpin. A. Smith and J. K. Burden, the directors of the company.

0. The company shall also forthwith upon the execution of the agreement 
transfer and deliver to the purchaser the various promissory notes and bills of 
exchange in the hands of the company made by the customers of the said 
company in accordance with the third schedule hereunto annexed, together 
with all securities for the payment thereof, held by the company, which said provi­
sory notes, bills of exchange, and securities shall be dealt with in the manner 
hereinafter appearing.

It further provides:
11. The said sum of thirty thousand three hundred and forty-one and
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31-100 ($30,341.31) dollars, to be paid to the bank as hereinbefore set forth, 
shall be deposited to the credit of the company with the said Royal Bank of 
Canada in a social account to be opened as the People’s Trust Company 
account in trust for depositors of South Hill branch, the said sum being derived 
from the proceeds of the promissory note to be given by the company and in­
dorsed by the directors of the company as hereinbefore set forth, and neither 
the said company nor the said directors shall be at liberty to withdraw any 
portion of the said sum until the whole of the said depositors have been paid 
in full and the liability of the said company and the said directors to the bank 
and the said depositors is completely discharged, and thereafter such sum as 
remains to the credit of the said company shall be repaid by the bank to the 
company.

13. The bank shall pay upon the said promissory note for thirty thousand 
three hundred and forty-one and 31-100 ($30,341.31) dollars, hereinbefore 
mentioned, the amount which may be collected by the bank on account of the 
promissory notes and bills of exchange due to the company and by the secur­
ities collateral thereto transferred to the bank pursuant to clause (> hereof

There are provisions for working out the scheme thus provided 
for protecting the depositors and for the application of the pay­
ments received from said hills, promissory notes and other secur­
ities, upon said promissory note for $30,341.31 to he given by the 
company and indorsed by the directors, and also for returning 
any of said hills, promissory notes or other securities within six 
months if the hank should so elect, hut if it did not so elect within 
that time they shall, as to all not so returned, at expiration thereof 
be deemed to be and shall be taken over by the bank as and for its own use 
and benefit and the company shall thereupon become entitled to credit there­
for.

There is then the following clause:
In consideration of the premises and upon the due transfer of the various 

property, real and personal, to be transferred by the company to the bank as 
hereinbefore set forth, the hank shall pay to the company the sum of twelve 
thousand five hundred ($12,500) dollars.

There follows a clause of indemnity of company and directors, 
who, by the way, were not parties to anything except to the note.

The contention set up is that this was an agreement providing 
for the advance of money upon the “security of goods, wares and 
merchandise.”

There can he no doubt, surely, that the promissory note of the 
company, indorsed by the directors, was in the very language of 
the instrument discounted to raise the desired and needed sum 
set apart to meet a class of the company’s obligations.

There can surely he no doubt that, pro tanto, the amount of 
this chattel mortgage was a substantial part of the security upon 
which the advance was made. The company evidently was in
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deep water at the time. Its directors as indorsers had a right on 
the face of the agreement, and leaving aside for the moment all 
question as to the effect of see. 76, to look to that as part of their 
protection. If not illegal, the hank could not discard, if it would, 
save under the six months’ option, that part of the transaction, 
and insist upon the sureties so indorsing paying up and being 
disentitled to assert the ordinary rights of a surety and receive a 
transfer of that given the hank in way of security.

In passing, I may say that the security of this chattel mortgage 
was, in one sense, so clearly severable from the rest of the transac­
tion that its relation thereto may, in some aspects of the matter, 
he arguable as not tainting the entire obligation; especially in 
view of the provision that it was not scheduled or specifically 
named in the agreement, and that the bank had a right for six 
months for any reason it saw fit, or without reason, to reject it.

Does that make any difference herein? It may well he that 
the hank could say it was through an oversight this was not re­
jected wit hin the six months, and that it never would have de­
liberately accepted a chattel mortgage “on goods, wares or mer 
ehnndise," or mortgage on real estate, as part of the security pre­
sented and in view at the time of agreeing to the advance upon 
which it made same.

Assuming that, which 1 think quite probable. I am not disposed 
to think in such a peculiar case the consequences of a violation of 
the Act must necessarily taint the whole transaction. The nil» 
is that any part of the consideration of a contract being illegal 
renders the whole void. Can it be said with this right of rejection 
of the evil part that it vitiated the whole?

However that may be, it is the question of the title of re­
spondent that we must pass upon herein. And when it asserts 
the title it sets up it can only rest it upon the security having been 
part of the original consideration, which never can within the law 
form part of the security, given contemporaneously with the agree 
ment, to make the advance which is made to rest thereon.

It so happens that there is no other title possible here for tin 
bank to rely upon. It got an assignment later, but that was too 
late as an assignment for creditors had intervened. Hence, ii 
conies back to the question of its possibly forming part of tin 
original consideration or nothing.

It is only the comprehensive language of par. 6 of the agree-
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mont and others in accord therewith which carry an c(|uitable 
assignment of the mortgage in question.

CAN.

s. c.
And if we give this a fair construction, can we impute to the ha7T~ani> 

respondent the intention to bargain thereby for that which would Whiki.hon 

by the taking thereof vitiate the whole? 1 incline to think not. KoVai.
If anything had transpired later between the parties, say at the H\nk 

end of six months, when the taking of the mortgage then might m,.1. 
have been interpreted as taking an additional security for a past 
debt, that would have been quite legal. I can find nothing in the 
case to rest such a holding upon.

It is said the motive of the whole transaction was the purchase 
of the property and the business of the company, but it is distinctly 
a contract of a two-fold character. One relates to the purchase 
of the property and the other to the discounting of the company's 
note secured by tin* indorsement of the directors for a purpose 
entirely separate from the purchase.

If the company had chosen to go to another chartered bank 
and there the note indorsed by its directors, with the
same collaterals including this chattel mortgage as security, and 
made same arrangement relative to the fund in every way, could 
there be any doubt of the invalidity of such a transfer of the chattel 
mortgage? It is not true that the company sold its business to 
the bank. It sold its business site and furniture for $12,600. It 
recites the absurdity of selling its indebtedness to (lie depositors, 
but can that be treated seriously? I think not.

The cases cited and relied upon do not seem to me to have 
much bearing upon the point raised herein. The case of Haul: of 
Toronto v. Perkins, S (’an. SX’.H. (»(M. is distinctly against the 
re»

It has occurred to me possibly the indorsers as sureties might 
have an equity to have the mortgage >d, but that, I imagine, 
would be only by way of subrogation, and 1 fail to find any equity 
on the part of the respondent through them in face of the express 
terms of the contract, which I interpret as excluding any intention 
to cover this mortgage. Indeed, no such argument was put 
forward.

The suggestion that the transaction was in fact a purchase of 
the securities, ‘ this chattel mortgage, seems to me at
variance with many provisions and stipulations in the agreement.
If it had provided at the expiration of six months it might take

5
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over the securities and give up the company*s note indorsed by 
the directors, such an argument might have been tenable and, 
at all events, what we should have expected to find if a sale and 
purchase of securities had been its purpose.

It might be arguable that the phrase, “goods, wares and 
merchandise," does not cover farm stock. No such argument 
was hinted at, but I have considered such a possible argument, and 
concluded that the word “goods" does cover farm stock, though 
it certainly dot's not cover every kind of personal property.

Standard dictionaries, such as “Murray," the “Century,” and 
the “Imperial," have nothing to enlighten us in regard to the 
meaning of the word “goods.” The various definitions given by 
Stroud certainly indicate that it does not cover every kind of 
personal property, and, as defined by Bouvier, I find the following

Goods, wares and inerehaiulise. A phrase used in the Statute of Frauds. 
Fixtures do not come within it: I. Cr. M. & It. 275. Growing mips of 
potutoes, corn, turnips and other annual crops, are within it: K D. & It. 311 
10 B. & C. 440; 4 M. & W. 347; contra, 2Taunt. 38. Sec Addison, Contr. 31 
Blaekb., pp. 4, 5; 2 Dana 206; 2 Itawlc 161; 5 B. <V- C. 82»; 10 Ad. & E. 753 
As to when growing crops are part of the realty and when personal property, 
sec 1 Washb. R.P. 3.

The rest of the definition in Bouvier evidently relates to the 
sense in which the word is used by local legislatures. I think we 
must take it that, coupled with the other words as in the phras< 
quoted, it cannot mean personal property in the wide sense of tin- 
term such as promissory notes, bills of exchange, or the In­
securities. Experience teaches us that bankers who have never 
hesitated in advancing upon collaterals of the latter description 
would certainly hesitate to take a chattel mortgage upon goods 
such as those now claimed herein.

I regret to have to come to the conclusion I have, but the long­
standing policy of the Bank Act is so distinctly against counten­
ancing loans by a bank on real or personal (so far as defined by 
the term “goods, wares and merchandise”) property, that I think 
it should 1m* adhered to and the appeal allowed, and the judgment 
Ih'Iow reversed with costs.

Duff, J.:—(1) As to the chattel mortgage.
(a) The description and identification of the goods. Tin- 

description is formally sufficient, the British Columbia Bills of 
Sale Act not requiring a specific description of the property 
comprised in the bill of sale; any description by which the goods
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can bo identified being admissible. Of the identification of the CAWl 
goods I think there was evidence. (6) As to the statement of S. C 
consideration. The point is covered by Credit Co. v. Pott, 6 iui.,. \.\u 
Q.B.D. 295. (c) The objection from which at present I see no Whiki.imin

escape is based upon the fact (which I must. 1 am afraid, un- Hoyai. 
avoidably find) that the “assurance” was embodied in two docu- Wank. 
monts, one of which was not registered. n»ff. i.

It is possible that the copy of the promissory note recited as 
being annexed and marked “B” was in fact annexed at the time 
of the execution; but, if so, the whole document was not registered 
because the registrar’s certificate is conclusive that the document 
put in evidence is a true copy of the document registered. If 
there was no such copy, then the “assurance” was embodied in 
the two documents executed—the bill of sale, so called, and the 
promissory note. Whether the “assurance" was embodied in 
these two documents, or only in the document executed and regis- 
tered, is, of course, a question of fact; but I do not see how I can 
find otherwise than as above indicated. The purport and intent 
of the “assurance” is to charge the goods with the payment of the 
principal and interest of the promissory note. The extent of this 
charge could only be ascertained by an examination of the note; 
and the two documents being executed at the same time*. I think, 
having regard to the circumstances, I must hold as a fact that the 
note was part of the “assurance.” This is consonant with the 
general effect of the earlier decisions upon the Act of 1854. See 
the judgment of Lindley, J.. in ('oehrane v. Matthewa, 10 (’h.D.
80w, and the judgment of James, L.J., Ex parte Odell, 10 (’h.D. 70. 
at 84, in the same volume, and the judgment of Lord Esher in 
Counsell v. London and Westminster Loan Co., 19 Q.B.D. 512, at 
515.

(2) As * based upon the Bank Act :
It was intended, no doubt, that in certain eventualities the 

bank should be entitled to assume the position and exercise the 
rights of a lender holding the promissory notes, etc., ... of 
the trust company as collateral security for an advance. Assum­
ing this to be so, I am inclined to think that the provisions enabling 
the bank to assume that position ought to be regarded as merely 
subsidiary to the main purpose of the contract, which was a sale 
and purchase of assets, and as such quite unobjectionable.

14233695
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But taking the most extreme view as against the hank, the 
loan was a loan upon the security of an “obligation” of a corpora 
tion within the meaning of see. 70, sub-sec. 1, par. (c), of tin 
Bank Act, and, that being the case, it is quite immaterial that t hi- 
obligation was secured by a charge on the property of the cor­
poration.

Anglin, J.:—Reluctantly, liecausc a chattel mortgage taken 
with unquestionable good faith to secure an honest debt will be 
avoided on what may be regarded as a technical ground, I have 
reached the conclusion that the omission of the rate of interest 
from the recital in it of the promissory note of the mortgage! 
thereby collaterally secured, which was not otherwise registered 
is fatal to the validity of the mortgage under see. IV of the B.( 
Bills of Sale Act. Without a statement of the rate of interest, tin 
mortgage did not “contain” the entire terms of dcfcasann 
These could only be learned by referring to the promissory nob 
No doubt upon registration of the mortgage everybody was put 
on inquiry as to the contents of the promissory note, and, ha<l 
that met the requirements of sec. IV, the mortgage might hi 
upheld : Winchell v. Coney, 34 Alb. L.J. 210. But, in order to 
prevent fraud, the scheme of the statute is that the extent of tin 
interest, both of the creditor and of the debtor in the proper! \ 
should appear upon the registered document itself.

If the words in the mortgage recital, “at interest,” conclusively 
imported the statutory rate of interest, and if the mortgage would 
Im* defeasible on payment of the principal secured with interest 
at that rate, regardless of the rate stipulated in the promissory 
note, the latter might possibly l>e regarded as an additional 
security such as was held not to require registration in Ex part' 
Collins, 10 Ch. App. 307. But see Edward» v. Marcus, (18V4] I 
Q.B. 587, which seems to Ik*, if anything, a stronger case than that 
now licfore us, and much in point.

Here it is clear, from the defeasance clause1 in the mortgage 
that it is redeemable only on payment of the promissory note 
according to its terms. It would, therefore, seem clear that the 
parties committed their contract to two instruments, that its whole 
tenor and effect could be ascertained only from both, and that, 
unless the full terms of the note were inserted in the chattel 
mortgage, it was necessary that the note itself should be registered. 
It was only by payment of the note that the mortgage could le
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satisfied. 1 cannot distinguish this ease in principle from Counsell 
v. London and Westminster Loan Co., 19 Q.B.D. 512, relied on I»y 
the respondent. See, too, lie Odell, 10 Ch.I). 70.

What I have written suffices for the disposition of the appeal, 
hut, having regard to the great importance of the question raised 
on the Bank Act, I think I should express the view I enter­
tain upon it.

The substance of the transaction between the People’s Trust 
Co. and the Royal Bank was as follows. Its purpose was the 
taking over by the latter of the business of the former at South 
Hill. This entailed the assumption by the bank of the liabilities 
of this branch of the trust company’s business, as well as the 
acquisition of its assets. As to the latter, the bank was prepared 
to take and pay for only such of them as it should, upon investiga­
tion, find to be worth purchasing. This involved the allowance of 
a period of time within which the bank might elect to take or to 
reject any of the assets. On the other hand, in order that the 
good will of the business to be taken over should be preserved, it 
was necessary immediately to provide for the payment of the lia­
bilities assumed, especially for the claims of depositors. Those 
latter amounted to $30,341.31. The assets in outstanding hook 
debts and securities to be taken over had a face value of $25,578.50, 
which, if all the securities should be accepted by the bank, would 
be the amount to be paid in respect of them to the trust company. 
The company agreed immediately to transfer all the book debts 
and securities to the bank, and to pay it a sum which, added to 
their face value, would make up $30,341.31, which amount the 
bank on its part agreed to put to the credit of a special account 
to meet the claims of the company’s depositors. To further 
secure itself the bank took the company’s note for the whole 
$30,341.31. The company and its directors further bound them­
selves to immediately replace with its cash equivalent at fact- 
value any security which the bank should reject during the period 
of U months allowed for election. Book debts and securities not 
so rejected were to be deemed, after the expiry of that time, the 
unconditional property of the bank, and the company was to In- 
entitled to credit for the face value thereof.

This was, in my opinion, a legitimate banking transaction, 
and, while the agreement no doubt refers to the advance of the 
$30,341.31 as made upon tin* company’s promissory note, and the 
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CAN. transaction took that form, its substance was the setting aside
8. C. by the bank of that sum as the contingent purchase price of the

Whiki.don

assets handed over to it.
As to $4,704.81 paid in cash by the company to the bank con­

temporaneously with the taking over of the assets, the note was 
the merest form. It represented neither a loan nor a liability of
the makers As to the balance of $25,578.50, the note, in fact, 
served as security to the bank for the re-payment to it of the face 
value of such assets (if any) as it should reject. The transaction, 
in my opinion, was not within the mischief aimed at by sec. 70 (c) 
of the Bank Act, and should not be held to contravene it.

Bhodkvh, concurred with Duff, .1. Appeal allowed.

SASK CORNEA v. NATIONAL PAVING & CONTRACTING CO

S. C.
Sum kale Imran Supreme Court, Lamont, liroten, Eltcood ami McKay, ././ 

January 8, 1916.

1. Mahtkh anii servant (|V—34<>)—Workmen's compensation—Injiky 
IN COIKSi: OK I Xm.OY.MKNT—Maciiinkry—“Knoinkkrino work 

The vllvct of see. 2 ami sub-see. 4 of sec. 3, of the Workmen's Com 
pensntion Act, cli. 9. Mask. Slat. 1910-11, is that, if, in the constru. 
tion of the particular work in which the injured servant is engage 1 
at the time of the injury, machinery is used, though not being used 
at the particular time, he is entitled to recover, but if machinery i- 
not ordinarily used in that work lie cannot recover ; and a steam rollei 
used in one part of paving work, hut which is not used in anoth- 
part of the work in connection with which the injury arose, is not an 
injury “on or about engineering work” within the meaning of tIn- 
Act, and for which no recovery can therefore lie had.

[Lord v. Turner, 5 Mint-Sen. 87 ; Chambers v. Whitt haven Harboii 
Com.. [1699] 2 Q.B. 132: Pattiaon V. White <(• Co., 20 T.L.It. 77."»: 
Hack v. Dick, Kerr «( Co. Ltd., \ I906| A.C. 323. followed. 1

Statement Appeal from a judgment of a District Court Judge in an 
action for damages for injuries to a servant.

I.emoiit. .1. Lamont, J.. agreed that appeal should be dismissed.
Elwood, J. :—The plaintiff, at the time of the accident hen 

after mentioned, was working for the defendant, and, on tin* 
day of the accident, in the morning, was working at the corner 
of Victoria and Albert StN. in the city of Regina, repairing pav 
ments. After finishing there, he went to Hamilton St. and did 
some repairing, and thereafter started to go over to the north 
side of the city to do some further repairing. While going over, 
and near Albert St. subway, he was injured, and this action is 
brought to recover damages in consequence of such injury.
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The evidence shews that, in the making of the repairs at the 
corner of Victoria and Albert, a steam-roller was used, but that 
the steam-roller was not used in the repairs at Hamilton St., 
nor was it used on the repairs which he started to do on the 
north side. The reason, as I gather from the evidence, that the 
steam-roller was not used at these later repairs was that the 
repairs were small in extent, and, instead of being pressed into 
place by a roller, were tamped down by hand.

A number of questions are raised on this appeal, but. in 
view of the conclusion that 1 have come to. it is only necessary 
that I should consider whether or not the work in or about which 
the accident took place was an engineering work.

See. 2 of eh. 9, of the Statutes of Saskatchewan of 1910-11. 
is as follows :—

This Act shall apply only to employment In the principal, on or in 
or about a railway, factory, mine, quarry, or engineering work. . .

Sub-sec. 4 of see. 3, is as follows :—
"Kngineering work" means any work of construction or alteration or 

repair of a railway, harbour, «lock, canal, sewer or system of waterworks, 
ami includes any other work for the construction, alteration, or repair of 
which machinery, driven by steam, or other mechanical power is used.

It will be noted from the above state of facts that part of 
the work upon which the plaintiff had been engaged prior to the 
accident was work in the construction of which machinery, as 
ilefincd by the Act, was used. It will also be noted that the work 
which the plaintiff was engaged on immediately prior to the 
iiecidcnt was work in which machinery was not used. The case 
of Lord v. Turner, 5 Minton-Sonhouse. p. 87. was cited as auth­
ority for the proposition that the defendant was liable. In that 
«•use the question was considered as to the effect of not using 
the roller at the time of the accident, or for some time prior to 
the accident : and 1 apprehend that the effect of the decision in 
that case is simply this, that if in the construction of the par­
ticular work, machinery is used, though not being used at 
the particular time, then the person injured is entitled to re­
cover ; and if in the making of these small repairs such as the 
plaintiff did immediately prior to the accident, it was customary 
to use a steam-roller, then that case would be authority for the 
proposition that the plaintiff would be entitled to recover, even 
though in the particular instance the roller was not used. I
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gather, however, from the evidence, that in these small repairs 
it is not customary to use a steam-roller, and that these small 
repairs are always tamped down by hand instead of by steam 
roller. In the case of Chambers \. Whitehaven Harbour Cow 
missioners, [1899J 2 (j.H. 132, the facts were as follows : In a 
harbour there was a dredger worked by steam and used for the 
purpose of dredging the mud from the bottom and keeping tin 
harbour in a lit state to receive vessels coming in. The de­
ceased was employed to a certain extent on the dredger, but 
when a hopper had been loaded with the mud it was his duty, in 
turn with others, to take the hopper out to sea and h t out tin 
mud. On the occasion in question the hopper was about a mih 
and a half out at sea, and the deceased was letting out the mud 
when the accident happened. A question to consider was 
whether at the time of his the deceased was employed “on 
in, or about an engineering work within the meaning of tin 
Act, and it was held that lie was not so employed. This case wa 
followed in 1904 in Pattison v. White (V Co., 20 T.L.R. 77f>. L 
the latter case a workman who was employed as a carman v 
cart sand from a sand-pit to a place where a railway was bein- 
constmeted met with an accident while driving a cart with sand 
in it at a place two and a half miles distant from the place when 

the work of construction was being carried on. It was held 
that the accident did not happen “about” an engineering work. 
In Hack v. Dick, Kerr cl- Co., A.C. 325, a workman in the
service of the respondents, who had contracted to take up tie 
rails of horse tramways in a town and lay down rails for elect 11- 
tramways, while t in unloading and stacking rails fm
the new tramways in a railway yard, was injured by an aeeidew 
The rails had been brought by the railway, and the contractors 
were allowed by the railway company to use the yard for tin- 
storage of the rails till they were required for the tramways 
At the time of the accident the only work begun under the con­
tract was the g up of rails in a street about 700 yards from 
the railway yard. It was held by the House of Lords that tin 

was not at the time of the accident employed “on. m 
or about” an enginet "mg work. In Mason v. Dean, 09 L.J.Q IS 
358 at 301. Collins. L.J.. makes use of the following :

4

8

6656

7

7232



26 D.L.R.J Dominion Law It worts. 40".

It is the work on which the respondent was engaged, and not that on 
which the workman was engaged, which it is material to consider.

From a perusal of that case, however, and from a perusal of 
Pattison v. White, supra, it is, 1 think, apparent that the words 
which 1 have quoted were being applied to the particular cir­
cumstances of that ease. In that case it became material to 
consider whether or not the painting of the veiling of a theatre 
was an employment within the Act, and it was in considering 
that question that these words were used : that is, the particular 
work that the plaintiff was engaged in was not material so long 
as it was a part of a work that would come under the Act. That 
would be applicable in this ease if, for instance, the plaintiff 
were engaged in doing some act, a part of a work for the com­
pletion of which a steam-roller was used or was ordinarily used, 
following the decision of Turner v. Lord, supra, and that that 
is the only sense in w'hieh it was used seems to me clear from a 
perusal of the judgment of the Master of the Rolls in Pattison v. 
White. Chambers v. Whitehaven, Pattison v. White and Back\. 
Dick, all decide that the word “about ” signifies a physical local­
ity. It seems to me that Chambers v. Whitehaven is practically 
on all fours with the case at bar. In the case at bar the plain­
tiff had been engaged in work earlier in tin- day which would 
seem to me to have brought him within the Act. In Chambers 
v. Whitehaven, the deceased, while on the dredge, was engaged 
in work which brought him within the Act. When lie left the 
dredge and entered on his duties on the hopper he engaged in 
another work which took him outside the Act. The plaintiff 
here, after finishing the work at Albert and Victoria, engaged 
in another work, that of performing the small patching. It 
may have been that this patching was all part of one contract. 
To my mind, that does not affect the question. It was work 
which did not, either on the occasion in question or so far as 
the evidence goes on any other occasion, require the use of a 
steam-roller. If the plaintiff had been engaged solely at the 
work of small patching and not at all on any work upon which 
the roller was used, it could not, I think, be successfully argued 
that because the employer had other work in which the steam­
roller was used, therefore the work which was being done by 
the plaintiff was a part of the same work, or engineering wrork.
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To my mind the mere fact that Home of the work which he was 
engaged upon did require the Nteam-roller cannot affect any 
accident which occurred with respect to work in connection with 
w hich a Nteam-roller was not used or ordinarily used.

In my opinion, therefore, the District Court Judge was 
correct in holding that the accident did not arise “on, in or 
about an engineering work.” The appeal should be dismissed 
with costs.

Brown, J.:—It is not sufficient in this ease that the acci­
dent should have arisen out of and in the course of the employ­
ment. It must also appear that the employment was on, or in. 
or about an engineering work. That the contrary is the case 
seems to me to be settled beyond question by what has been laid 
down by the House of Lords in the ease of Ita< k v. Dick, Kerr <1 
Co.t 11906J A.C. 325. . . -

The accident in the case at bar happened while the workman 
was on the way from one piece of work to another, and not near 
either. It cannot, therefore, be said to have occurred while he 
was employed “on, in or about” an engineering work. Tin* ap­
peal, therefore, should be dismissed with costs.

McKay, J.. concurred with Brown, J.
Appeal dismissed.

QUE. BERNSTEIN v. SHAPIRO.
Qiu'Iht Superior Court, Chnrbonneau, J. February 14, 1910.

1. Contracts (§ III D—270)—Gaming—Validity of cheque given for
PURCHASE ON MARGIN.

Purchasing stock on margin for speculative pur|K>ses, without an 
actual transfer of the stock certificates, does not constitute the trans­
action a gaming contract as affecting the validity of a cheque given to 
a broker in consideration thereof, whose only interest in the contract is 
his commission.

[Forget v. Ostigny, (18961 A.C. 318; Stevenson v. lirais, 7 Que. Q.B 
77. followed; Set1. 231 of the Crim. Code, R.S.C. 1900.. oh. 140 referred 
to. |

statement Action on a cheque given for the purchase of stocks on margin 
Jacobs, Hall, Couture A Fitch, for plaintiff.
Cotton & Westover, for defendant.

'harbonnr.m,j. Charbonneau, J.:—The (’ourt, having heard the partie- 
and the witnesses and deliberated;

On the action of plaintiff, claiming the sum of $101 on a cheque 
dated Montreal, January' 5, 1913;
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And on defendant’s plea alleging that no consideration was 
ever given for said cheque; that on the date of the cheque the 
defendant was induced to give to plaintiff an order to sell 50 
shares of the Union Pacific short of the markert at a time that 
said stock was selling at 150; that said .$100 of that amount was 
supposed to he for « margin on the transaction and 81 for tin* 
broker’s commission; that it was not the intention at tin- time, 
of either of the parties, to make a real transaction by the delivery 
of scripts representing said shares; that it was a pure gambling 
transaction;

Considering that it has been established that the 8100 was a 
margin of two points which was to be paid by the defendant 
to tin* plaintiff who himself paid it to another firm of brokers 
to buy an option on said stock at a certain determined price, 
and that $1 was to be paid to cover the provincial tax:

Considering that all the interest the plaintiff had in the 
transaction was only half of one-quarter point which was the 
ordinary commission of brokers;

Considering that the only difference between this trans­
action and ordinary stock brokers’ business is the amount that 
the defendant had to put up as a margin;

Considering that the absence of actual transfer of certifi­
cates of the shares could not in itself make the transaction a 
gaming contract;

Considering that the proof does not establish that the plain­
tiff was gambling with the defendant on the ups and downs of 
the shares in question; that his only interest, which was his com­
mission, was the same whether the shares were quoted higher up 
or lower down, and that the commission for which the cheque1 
was given was for a margin that the plaintiff had to furnish, 
and actually did furnish, for the* benefit of the defendant to buy 
the option on the stock.

Considering that the buyer of an option whether on stocks, 
grain or real estate is a perfectly legitimate? transaction and can­
not be called gambling e»ven if such option is bought for the* 
purpose of speculation, which is not always the fact;

Dismisses defemelant’s plea and condemns said defendant 
to pay to the plaintiff the sum of $101, with interest fmm the 
date- of the service anel costs.

QUE

M. C.

Hkhnstkin

Shapiro.

fMmrbonneau, J.
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See Stevenson v. lirais, 7 Que. Q.B. 77, also Forget v. Ostigny, 
[1895] AX’. 318, referred to in that ease.

Speculation is the buying of something in the hope and for 
the purpose of selling with a profit. 1 fail to see how this differs 
from the general trade. Mostly all traders buy on margin and 
sometimes a very small margin at that, or no margin at all 
when they buy on credit. If stocks were bought only for in­
vestment there would hardly be any need of a stock exchange, 
and a good many of our most prosperous companies would 
not be in existence. Section 231 of the Criminal Code has no 
application in this case. Judgment for plaintif)'.

Re DOMINION TRUST CO.

B. C. British Columbia Supreme Court, Murphy, J. January 21). 1916.

g ÇJ I. ( ORPOBATIONH AXI) COMPANIES ( § IV’G 5—131 )—LIABILITY Of DIRE»
TORS FOB MISAPPLICATION OF FUNDS—ILLEGAL LOANS.

Ijoann made by the managing director of a trust company contrary 
to the lending rules, and of the whole system governing loans, a- 
established by the board of directors, are considered fraudulent i 
not criminal ; but all the directors are not liable for any loss of th 
company funds by reason of such loans, where, without being negli 
gent, they have failed to detect such fraudulent conduct.

[Compare lie Traders' Trust. 20 D.L.R. 41; Joint Stock Discoutr 
Co. v. Itrotcn, L.R. H Eq. 381 ; Re Liverpool Household Stores Assn., 5 
L.J.Ch. 610; Marzeiti's Case, 28 W.R. 641 ; lie New Mas horn lan 
Exploration Co., [1892] 3 Cli. 577 ; Re Oxford Benefit Building aim 
Invest. Hoc., 35 Cli.D. 502; Lends Estate Bldg. v. Shepherd, 30 Cli.h 
787 ; Ottoman Co. v. Farley. 17 W.R. 701 ; Oovey v. Cory, [ 1901 
AX'. 477, referred to.]

2. ( ORPOBATIONH AND COMPANIES ( § IV G 5—131 )—LIABILITY OF DIRECTOR 
FOR ENGAGING IN ULTRA VIRES ACTS.

Where, by the Act of incorporation, a trust company is imperative 
directed to keep company funds and trust funds separate and distim 
and in what securities trust funds should be invested, and that t1 
affairs of the company be managed by the directors, defining what shou 
constitute a quorum, the loss of trust funds resulting through di­
regard of these mandatory provisions will render such directors 
were actually guilty of such disregard, or who must be held to hav 
had knowledge of such disregard and remained quiescent, jointly a> i 
severally liable for such loss, both on the ground of ultra vires an ! 
of negligence.

[Re Brazilian Rubber Plantations. 11911] 1 t'h. 425; Cullerue 
Lotulon and Suburban General Per. Bldg. Son.. 25 Q.B.I). 485. disf 
guished.]

statement Action against directors of a trust company for misfeasan- 
Joseph Martin, K.C., and .1/. M. Colquhoun, for plaintiff.
IV.,/. Whiteside, K.C., for defendant Drew ; M. A. Macdonald 

for defendant T. R. Pearson ; E. B. Ross, for defendant James 
Stark ; !.. li. McLellan tf* White, for defendants James Ramsay

QUE

S.C.

Bernstein

Shapiro.

Olierbonneeu, J.
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and E. W. Keenleyside; It. Macdonald, for defendants li. L. B C
Reid and Edmund Bell; J. S. Jamieson, for defendant E. 1\ s.c.
Miller; Douglas Armour, for defendants John Pitblado, W. II. "Ri
I*. Clubb, I). W. Bole and Dr. W. 1). Brydon-Jack, J. N. Mach- DominionTrI'st ( o
ray and F. It. Stewart : Me Phillips d Wood, for defendant < '. W.
Twelves.

Mukvhy, J.:—Misfeasance summons against directors. There Murphy, i 
arc 168 specific acts of misfeasance charged—not all of the same 
character. This decision has to do with but one class, viz. : 
losses incurred by reason of the late managing director of the 
company, W. It. Arnold, without the knowledge of the other 
directors, making loans and advances in the nature of loans 
without security, either to himself, or to himself in association 
with others, or to other persons with whom he was not financially 
associated. To avoid a long inquiry which might prove a waste 
of time should the legal points involved be decided in their 
favour, it is admitted on behalf of each and all of the directors 
that as a result of these acts of Arnold, losses have actually been 
incurred which will have to be paid by the company. It is 
further admitted that such losses will exceed in amount any 
sums possible to be recovered cither under Arnold’s will or from 
his estate. The acts complained of being done without the know­
ledge of the directors sought to be charged, no fraud or moral 
obliquity can be imputed to them. This is admitted on behalf 
"f the liquidator. This being so, in my opinion, the directors 
may possibly be liable for : (1) Losses incurred by ultra vires 
acts where such acts are of a nature that no director on a perusal 
of the charter of the company could fairly, honestly, or reason­
ably consider such acts to be intra vires: Joint Stock Discount 
( <>■ v. Drown, L.R. 8 Eq. 381 ; Re Liverpool Household Stores 
Assoc., 59 L.J. Ch. 616; Marzetti’s Case, 28 W.R. 541. (2)
Losses incurred through the directors’ negligence ; meaning 
thereby that in considering their acts or omissions complained 
of you can deny that they did really exercise their judgment 
and discretion in a bond fide way in connection therewith : Re 
Liverpool, supra; Marzetti’s case, supra; Re New Mashonaland 
Exploration Co., [1892] 3 Ch. 577 : Re Oxford Benefit Building
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B.C. <1 Inv. tioc., 35 Ch.D. 502; Leeds Estate Building v. Shepherd,
8.C. 36 Ch.l). 787 ; Ottoman Co. v. Farley, 17 W.K. 761.

It*
Dominion 
Thi st Co.

The Dominion Trust. Co. was incorporated by eh. 89, Stat. 
Canada ( 1912), hereinafter called the Private Act. Its charter 
contemplated and authorized the acquiring by the company of
two kinds of assets: 1st—funds and property in its own right, 
such as capital, reserve and accumulated profits (hereinafter 
referred to as “company funds”). 2nd—trust funds received 
and administered for the benefit of restais que trust (herein 
after referred to as “trust funds”), the company receiving r< 
numeration for such administration.

As to company funds, it cannot, in my opinion, be said 
that any loss of them that has occurred was the result of ultra 
vires acts of the directors—see. 10 of the Private Act empowered 
their investment in certain securities but did not confine such 
investment thereto. The only disabling clause (it being alxvaxs 
remembered that this judgment deals solely with loans and a«l 
vanecs) is see. 167 of the Companies Act, R.S.C. eh. 79, made 
applicable by see. 16 of the Private Act. Sec. 167 prohibits loans 
to shareholders. Arnold was a shareholder, but it is not provei 
that any loss resulted through loans t<> him qua shareholder, and 
indeed, that is not made the ground of complaint. Apart fron 
that limitation the directors had authority to loan com pan; 
funds on any or no security as they saw fit.

There remains the second ground, negligence. This entails 
an examination of how the directors carried on the com pan x 
business. The Board by resolution delegated the operation <>f 
the affairs of the company to a committee called an ad vison 
committee, made up of a number of directors. The managimr 
director Arnold was an alternate member of this committe
It met regularly for the consideration of business—usually orne 
a week. The Board itself met quarterly and at such meetings 
the minutes of the meetings of the Advisory Committee shew­
ing in detail the business done were submitted, read and ofliri 
ally dealt with. Every 3 months a balance sheet shewing assets 
and liabilities, earnings and expenses xvas submitted and < \ 
a mined, first by the advisory committee, and then by the Board. 
Lending rules governing loans were drawn up and handed to
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the tiiunuging directors and officials for their guidance. These B. C. 
authorized the managing director to make loans up to $2,000 .s. <
mi real estate first mortgages, and up to $1,000 on promissory "~ 
notes secured in a specified manner. Any loans so made had Dominion 

to Ik* submitted to the advisory committee at its next meeting. S1 " 
All other loans had to he authorized by the advisory committee. nurphy, j. 
A yearly audit by auditors elected by the shareholders was 
provided for. This audit was actually made by a highly re­
putable firm. In addition, a representative or representatives 
of the auditing firm had access at all times to the company's 
books, and as a fact, there is evidence that some such rep re 
sentative was almost continuously employed on the books in the 
Vancouver office where the transactions herein considered took 
place. The Board further passed a resolution authorizing the 
managing director in conjunction with any one of a number of 
subordinates (all admittedly under his control and subject to 
dismissal at his hands) to draw, accept, sign, make and agree 
to pay all or any bills of exchange, cheques, orders, etc., on the 
company’s bank account. This resolution, giving as it did the 
managing director absolute control over the banking account, 
enabled him largely to make the loans which resulted in the 
losses complained of. The other method he adopted was that 
known as “journal entries.” He would draw up a voucher 
directing a credit to be entered in an account which he wished 
put in funds, and a debit of the like amount to some other 
account which was in funds and for which funds of course the 
company was and is responsible. Purporting to act presumably 
on the above resolution he would initial such voucher and have 
it initialled by some one of his named subordinates, and the 
transaction would go through. No security, either for cash ad­
vances or such voucher credit, would be taken. The voucher 
credits were of course used up by the parties (frequently, it 
is asserted, by the managing director himself), in whose favour 
they were thus created. This is probably the simplest example 
of his system. Frequently it was much more complicated, but 
the essential feature in all cases was the making of entries in 
the company’s books on no other authority than vouchers 
initialled as stated, which entries in the long run resulted in
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B. C. loss to the company. These acts were in the teeth of the lend
9.C. ing rules and of the whole system governing loans as estai
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lished by the Board, and were fraudulent if not criminal. Dim 
tors are not responsible for such af,ts nor for failure without 
neglect to detect same : Dovey v. Cory, 11901J A.C. 477. Can

Murphy, J. one deny that they did really exercise their judgment in a 
bom fide way as to company funds in passing the resolutions 
In the first place, in my opinion, such resolution never autli 
orizcd the making of the “journal entries” at all. It is in 
terms confined to operations on the company’s bank account 
If so, the directors cannot be held liable for what they did not 
authorize and for what it was the business of the auditors to 
detect and report. Possibly they might be if it was proven that 
they had neglected to give proper instructions to the auditors, 
but there is no such evidence before me. Then, as to control 
of the bank account—remembering that only company funds 
to be used as loans are being dealt with. Admittedly Arnold 
was a man who inspired the greatest confidence, not only in the 
directors, but in everyone with whom he came in contact. The 
system and rules governing loans move outlined, if honesth 
carried out, would have absolutely prevented what Arnold did. 
In my opinion, looking at the matter with the directors’ eyes 
at the time the resolution was passed, bearing in mind their 
lending rules, their, admittedly (with their then knowledge 
merited confidence in Arnold’s ability and integrity, their prac­
tically continuous audit by shareholders’ auditors, the frequent 
meetings of the advisory committee, the submission of this com­
mittee’s minutes to quarterly meetings of the Board and tlie- 
submission at such quarterly meetings of a detailed balance- 
sheet shewing not only assets and liabilities, but current re­
venue and expenses, it cannot be said they were negligent in 
the sense above defined, cither in passing the resolution or in 
failing to detect what was going on. For these reasons, I hold 
the directors not liable for any loss of the company funds, 
caused by bad loans or advances made by Arnold.

There remains the question of trust funds. Sec. 9 of the 
Private Act imperatively directed the company to keep lliese 
separate and distinct from company funds. Sec. 8 imperatively
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if the 
these 

lively

directed in what securities trust funds should be invested by 
the company. Sec. 6 imperatively directed that the affairs of 
the company be managed by the directors, and defined what 
would constitute a quorum. If loss of trust money has re­
sulted through disregard of these mandatory provisions, in my 
opinion, it is clear that such directors as were actually guilty 
of such disregard, or who must be held to have had knowledge 
of such disregard and remained quiescent, are jointly and sever 
ally liable for such loss, both on the ground of ultra vires and 
of negligence.

First, as to ultra vires—in my opinion, no intelligent man 
who reads the Private Act could, honestly, or reasonably con­
sider that company funds could be mixed with trust funds, or 
that trust funds could be invested in any securities other than 
those prescribed by see. 8. It may be said that the directors did 
not read their charter. In my opinion, they are bound to read 
it and understand it, at any rate when they are actively about 
to perform acts as to which it contains directions. There must 
be imputed to a director special knowledge of the business he 
has undertaken. (Re Liverpool Household Stores Associai ion. 
supra, at p. 619, citing Jessel. M.R., in Marzetti’s case, supra). 
It may be, if a provision of such charter is obscured and com­
petent advice which proves erroneous is obtained, a director 
would not be liable. But in the first place, as stated, the pro­
visions of the Private Act are eminently clear, and it is not 
suggested that any advice, erroneous or otherwise, was sought 
or received. Further, in my opinion all the directors whom I 
consider liable, with the exception of Reid and Miller, cannot 
be heard to say they did not read the Private Act. for an official 
copy of it was laid before them at the meeting of provisional 
directors, held November 18, 1912. Reid was not present, but 
lie is a member of the firm of solicitors who acted for the com­
pany throughout its existence, he constantly attended and took 
an active part in meetings of the Board, and even if T am wrong 
in holding that a director must know the provisions of his com­
pany’s charter, at least in the qualified sense above stated, 
knowledge of those provisions of the Private Act which, in my 
opinion, makes some of the directors liable, must T think under

Kk
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Trust Co
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B. C. thv facts of the case be imputed to him. If a director has a

S.C. special knowledge of the company's business he must give tin
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company the advantages of such knowledge : lie liraziliun Huh 
lnr Plantations, [1911| 1 Ch. 425, at 447. Miller’s case will 
hereafter be dealt with.

Murphy. J. Now. admittedly, the company had but one bank account in 
Vancouver into which all funds, company and trust, were j aid. 
a clear violation of the statutory duty imposed by sec. 9 of tin 
Private Act. At the meeting of the provisional directors, held 
November 18, 1912. it was resolved the Canadian Bank of 
Commerce be the bankers of the company in Canada. At a 
meeting of the advisory committee held April 1, 1913, a motion 
was passed appointing a committee for making banking arrange 
mcnts and directing such committee to report to the advisory 
committee. It is to be noted that it was on this date or the day 
previous that the Dominion Trust Company took actual control 
of the business of the Dominion Trust Co. Ltd., although tin 
transfer was to be considered as dating from January 1. 191:; 
Up to this date, its banking had been only such as was necessary 
in connection with its organization and share subscriptions 
such as is contemplated by secs. 2 and 5 of the Private Act. 
It was now engaging in actual business for the find, time 
through its own officers, and now for the first time it began to 
handle trust funds. All the directors, other than Miller (whose 
case is hereinafter dealt with), herein held liable, were aware 
that huge trust funds were coming to the company from the 
Dominion Trust Co. Ltd., for they were all directors of that 
company. The appointment of the banking committee was 
made for the purpose of making banking arrangements for the 
company as an active business concern. On April 8, 1913. this 
banking committee apparently reported to the advisory com­
mittee. for on that day the advisory committee at a regular 
meeting, passed a resolution that the Royal Bank of Canada 
be the bankers of the company in Canada, a change of banks 
it will be noted. On May 14, 1913, at a duly convened meeting 
of the Board, the minutes of the meeting of the advisory com­
mittee held on April 1, and 8, 1913, containing the above re­
solutions were read, and on motion were adopted as read. As
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stated, there was but one bank account into which all funds, 
trust and company, were paid, and. in my opinion, every direc­
tor who was at the meetings of March 31, 1913, when the ad­
visory committee was appointed and the resolution empowering 
Arnold and a subordinate to handle the bank account was 
passed, and who was also present at the meeting of May 14. 
1913. when the minutes of the advisory committee making bank­
ing arrangements were read and adopted, must be held to 
have known of the. illegal mixing of funds, for. granted that 
there was but one banking account into which all funds wore 
paid, it is a clear inference. I think, that the banking committee 
had arranged with the Royal Bank for only one bank account, 
and if first the advisory committee and then the Board approved 
of the banking committee's action, all the directors present must 
he held to have ratified the illegal banking, even if this was 
done without inquiry as to what that action was. Further, at 
every meeting of the advisory committee the first business re­
ported was the bank account and such report—as of course it 
must shewed only one bank account in operation. The minutes 
of each of these meetings was read and dealt with by the Board. 
This view, if correct, disposes of the argument based on the 
allegation that the reports of the auditors pointing out the 
illegality of the bank account were suppressed by Arnold.

The directors present at the meeting of March 31. 1913. 
who are amongst those sought to be charged in these proceed­
ings were : t'lubb, Stewart, Brydon-.lnck, Ramsay, Henderson, 
Kwnlcysidc. Stark, Riggs. Pearson and Drew. Those present 
at the meeting of May 14. 1913. were : Clubb. Brydon-Jack. 
Stewart. Pearson. Ramsay and Drew. Henderson, though not 
present on May 14. 1913, was a member of the banking com­
mittee and was present at the meeting of the advisory com- 
mittec on April 8, 1913. facts which 1 think render him e v 
liable with those present at the two Board meetings, if loss 
resulted. The position of Stark. Riggs and Keenleysidc will be 
hereafter dealt with. Reid occupies a similar position. He 
was present at both these meetings as a director and took part 
therein as a director, in fact he seconded the resolution passed 
"ii May 14. 1913. adopting the minutes of the advisory corn-
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B. C. initiée meeting of April 8, 1913. An u matter of fact, he was
8.C. not a director of the Dominion Trust Co. on those dates at all,

Re
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being elected on May 15, 1913, at an extraordinary general 
meeting of the shareholders held on that date. This arose a- 
follows: When the Private Act was passed all the directors m
the Dominion Trust Co. Ltd. were made provisional directors 
of the Dominion Trust Co. Reid was not then a director m 
the latter company. He was elected a director of it at its hi 
annual general meeting, held February 25, 1913. No meeting 
of the shareholders of the Dominion Trust Co. was held until 
.May 15, 1913, when he was elected a director. In the meat 
time the Dominion Trust Co. as shewn had taken active control 
of the Dominion Trust Co. Ltd. business and it was forgotten 
that, although the provisional directors included all the dirt' 
tors of the Dominion Trust Co. Ltd. at the date of the passim; 
of the Private Act, Reid had been added to that Board thei 
after. If 1 were holding the directors liable solely on tin 
ground of ultra vires, these facts might affect Reid’s liability 
but as 1 think them liable on the ground of negligence also i\.i 
reasons hereinafter set out, and as he was duly elected on Max 
15, 1913, and was by his presence and active participation ,n 
the meetings of March 31. 1913, and May 14, 1913, in im 
opinion, affected with knowledge of the banking illegality 1 
do not need to pursue this phase of the matter.

In addition to keeping trust funds separate, sec. 8 of the 

Private Act, as stated, imperatively directed the manner of 

their investment. Now, if 1 am correct in fixing ratification >f 
the illegal banking on the directors named in the resolution 
passed at the meeting of March 31, 1913—the result of which 
was to give Arnold control of the bank account—makes, in my 
opinion, all the directors fixed with that ratification, guilty of 
a second breach of statutory duty, for they, by passing that 
resolution and supplementing it by ratifying the illegal bank 
in g arrangements, parted with control of the trust funds to 
Arnold. In my opinion, when these trust funds were once 
received by the company it was the bounden duty of the direc­
tors to only part with their control of such funds on invest­
ments set out in sec. 8. As stated, see. 6 directs that the com
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pany’s affairs be carried un by the directors, ami defines a 
quorum. To do any act that parted with the control of these 
funds to any but a quorum of directors, was, in my opinion, to 
do an ultra vires act. This does not necessarily mean that a 
quorum must sign all cheques, but it does mean the establish­
ment of some system whereby trust funds could only be with­
drawn when such withdrawal had been authorized by formal 
action of a quorum of the Board of Directors.

If 1 am wrong in these conclusions 1 think there is a shorter 
ground of liability which attaches to all the directors, who were 
at the meeting of March 31, 1913. If the resolution appointing 
the advisory committee was meant as an abdication in favour of 
the advisory committee of the directors’ powers, then I think it 
ultra vires because it contravenes sec. (i of the Private Act. 
Quorum, according to see. (i. means a majority of the directors, 
whose number shall not be less than seven nor more than 21. 
On March 31, 1913, the actual number of directors was 16, all 
appointed by sec. 1 of the Private Act. A quorum therefore 
could not be less than nine. The advisory committee had only 
5 members and according to the resolution its quorum was 3. 
It is true that the shareholders, by by-law 13, authorized such 
an advisory committee, but they could not, by by-law, change 
the provisions of the Private Act. Therefore whatever was the 
intention in passing the advisory committee resolution, its legal 
effect was, in my opinion, to constitute the advisory committee 
the servants or agents of all the directors present, at the meet­
ing of March 31, 1913, when such resolution was passed. If so, 
since the illegal banking arrangements was the act of this com­
mittee all such directors are responsible for same, and as the 
hanking arrangements, combined with the other resolution, giv­
ing Arnold control of the bank account, gave him, likewise, con­
trol of the trust funds, I think, for reasons already set out, all 
such directors are responsible for all losses of trust funds which 
resulted from Arnold’s control of the bank account. But it is 
said there has been no proof that loss resulted from such con­
trol. If this means there has been no loss proven of trust 
funds as distinguished from company funds, the answer is, that 
the directors herein held liable, have chosen to mix the two
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B. C. funds, and accordingly the onus is on them to shew what art
8.C. trust funds and what arc not. I express no opinion whether ii
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is legally permissible for them, on the facts of this case, to seek 
to satisfy that onus. Un the record as presented, no such at 
tempt has been, or indeed, could be, made at this stage. H i<

Munihy, J. therefore, reserved for further consideration should such becoim 
necessary. Rut 1 apprehend what is really contended is, tha. 
the acts hereinbefore set out, whilst they may be a sine qua >/- 
are not the causa causant: of the admitted loss, and Cullemu 
London <V Suburban General Per. Ituildiny Soc., 25 Q.B.h 
■IH5, is relied on. In my opinion, that ease is distinguishable 
There, stress is laid on the fact that the resolution itself was in 
nocuous, that in effect what was sought was to make the director 
liable, not for what he did, but for joining in a resolution 
really ultra vires—that something might lie done. The din 
tors, 1 hold liable, did not resolve that control of these trim 
funds might be handed over to Arnold. They, in the teeth i 
their statutory duty, by the two acts of passing the résolutif 
and ratifying the illegal banking arrangements, did actually 
hand control of the trust funds over to him. In the case cited, 
those doing the acts com ed of were not the directors' ser­
vants or agents, but fellow directors of equal authority with 
the director sought to be charged. Hence the crux of the dei-i 
siou is. that the causa causons of the loss was a new wrongful 
act by independent persons. In the present case Arnold, in su 
far as he dealt with the bank account was not acting qua direc­
tor. but under the direct authority of the resolution, and within 
its scope, and. therefore, as a servant or agent of the directors 
who passed it. If this view is correct, authorities are not neces­
sary for the proposition that they are responsible for his acts.

If 1 am wrong in holding the named directors liable on the 
ground of acting ultra vins, 1 think the case against them made 
out on the ground of negligence. In Murzetti's case, supra. tin 
test applied is, whether directors acting as those I find liable 
have acted, would be liable in an action at common law.

It is clear, I think, that where a statutory duty is imposed 
upon one person for the protection of another, and that duty 
is violated and loss results to such other person because of such

27
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violation, an action would lie at the instance ol' the party dam­
aged, against the person so violating such duty, to recover such 
loss: Watkins v. Mm Colliery Co., 28 T.L.R. 570. That it is 
true is a master and servant case but, if 1 understand it aright, 
the decision is merely a particular application of this general 
principle.

Ur to use the standard set up in lie Xcw Mushonulaml Ex­
ploration Co., | 1892J 3 ('ll. 577, on the facts as hereinbefore 
set out, cannot one perfectly well deny that the directors held 
liable did really exercise their judgment and discretion in a 
bo mi fide way in passing this empowering resolution, and then 
making it applicable to trust funds by ratifying the illegal 
hanking arrangements without inquiry as to what those banking 
arrangements were ? In that case Vaughan Williams, .1..

To advance money on security without waiting for the security i* mi 
im! uMncHslike an act that- it cannot he called a mere error of judgment 
or imprudent act.

ami if he had found as a fact this had been done he would have 
held the directors liable. In my view, that falls far short of 
what was done here.

It is useless to pursue the matter further. Much that has 
been said when dealing with the ultra vins viewpoint applied 
with even greater force to this question of liability on the ground 
of negligence. Where the acts complained of are ullra vires 
and also negligent, the view points arc closely connected in 
\htr;<lti’s ease, supra, Jessel. M.R., seems to view the matter 
there dealt with more as an act without authority, i.e., ultra 
vins, whilst the Court of Appeal, as 1 read the judgment, lays 
more stress on negligence.

I therefore hold the following directors jointly and sever­
ally liable for the loss of trust funds that has occurred- the 
« xact amount to he the subject of further inquiry—Clubb, Bry- 
don-.lack, Stewart, Pearson. Ramsay. Drew, Reid and 1 lender 
son. Reid, it is true, was not a qualified director (though he 
purported to act as such) when the acts complained of were 
committed, hut he knew of them and participated in them, and, 
in my opinion, must he held liable at any rate for negligence 
fi'i- not taking decisive action ns soon as he was elected to the

4P.’
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B. C. Hoard, which was the day after the confirmation by the Board
8.C of the advisory's action on the banking committee’s action.

Dominion 
bi n <

There remains the question of the liability of the other dim- 
tors named in the summons. Of these Machray, Pitblado, Bob 
Twelves ami Bell attended none of the meetings set out and

Murphy, J, had no part in any of the aets complained of nor any know 
ledge thereof. No ease has been cited to me where director.-, 
who took no part in the misfeasance or breach of trust relied 
upon, and who had no knowledge thereof have been held liable. 
None of these parties resided or were in Vancouver at the tini- 
the things complained of were done—Bell and Machray wen- 
not even members of the Board. In my opinion, under the eii 
cumstances here, none of them arc liable. Sec Re Cardiff Sue 
imjs liant;, 11892J 2 (’ll. 100; Brazilian Rubber Plantation*. 
11911] 1 ( 'll. 425, at 437 ; Re Denham tV Co., 25 < ’h. 1 ». 
752, and R< Perry's case, 34 L.T. 7Hi. On the same author! 
ties 1 would, though with some hesitation, hold Riggs, Kcenlc.i 
side and Stark not liable were it not for the view above ex­
pressed that the advisory committee must be regarded as tin- 
servants or agents of the directors who appointed them. Apart 
from that view, what was done at the meeting of March 31. 
1913, did not in itself endanger the trust funds. If banking 
arrangements had been made by the advisory committee in 
accordance with the provisions of the Private Act, there would 
have been a separate account for trust funds, and a system es­
tablished whereby no withdrawals therefrom could take place 
without formal action by a quorum of the Board. The empower­
ing resolution would still be operative but only over company 
funds, and I have already held that would not, under the cir­
cumstances, entail liability on the directors. It is also true that 
Riggs, Stark and Kcenlcyside, and, to a less extent, Bell, at­
tended some of the subsequent meetings of the Board, at which 
advisory board minutes, shewing only one bank account in 
operation, were acted on but on the whole I would hold this, 
standing alone, does not make them liable as having been negli­
gent.

But, in the view I take of the legal effect of the advisory 
committee resolution, and the result of that legal effect when
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coupled with the Arnold empowering resolution, I must hold B C.
Higgs. Stark and Keenleyside jointly and severally liable with s.c.
the others already found liable for all loss of trust funds re-
suiting from Arnold’s control of the bank account. Dominion

Trust Vo.
An to the directors held not liable, the authorities cited shew ----

that neglect of his duties by a director to attend meetings, etc., 
may. depending on circumstances, be a reason for refusing such 
director his costs on a proceeding against him such as this. 
The evidence so far adduced was not directed to this point, and 
therefore the question of costs of those directors who arc held 
not liable is reserved for further inquiry. Miller was not 
elected a director until February 24. 1914. lie attended a 
meeting of the Board on that day. lie then, it is stated, was 
absent from the city in the course of his duties as general man­
ager until July, lie attended most of the meetings of the ad­
visory committee (of which he was not a member, but appar­
ently was there as general manager) from July 7, 1914, on. 
lb* was at the directors’ meeting of September 25, 1914. lie 
was general manager of the company from its inception. Ilis 
duties as such are defined by by-law 16. As such general man- 
ager he submitted the official copy of the Private Act to the 
provisional directors at the meeting of November 1H, 1912. He 
was present at the directors’ meeting of March 31, 1913, when 
lh< resolutions hereinbefore dealt with were passed. He was a 
member of the banking committee, and was present at the ad­
visory board meeting of April 8, 1913. He was not present at 
tin directors’ meeting of May 14. 1913. On these facts I think 
In* must be fixed with knowledge, both of the illegal banking 
and of the provisions of the Private Act relevant thereto, and 
if so. I think he was guilty of neglect in not acting immedi­
ately he became a member of the Board. I hold him, jointly and 
severally with the others, liable for all losses of trust funds 
which resulted from Arnold’s control of the bank account that 
occurred subsequent to his election as a director. The liqui­
dator is entitled to costs against the directors found liable. If 
leave to appeal is necessary it is hereby granted to all parties 
including the liquidator.
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B. C. January 31, 191ti.
8.C. Murphy, J.:—In giving my rcaHoiiH for judgment an error

■e
Dominion 
i 11 <i ( 'o.

of fact wan made. It watt assumed that the resolution re sign 
ing cheques that was communicated to the Royal Bank was 1li< 
resolution passed March 31, 1913. This is incorrect. It wax
the resolution passed on December 18, 1912, that was so com 
munieated as shewn by the minutes of April 8, 1913, of the 
advisory board. The correction, however, does not affect the 
reasoning, as all the directors held liable, except Reid, were 
present on December 18, 1912, and the resolution then passed 
had the same effect of giving Arnold control of the bank a- 
count, as did the resolution of March 31, 1913. Reid is held 
liable for negligence, and his absence from the meeting of 
December 18, 1912, does not cause me to change my opinion.

I desire also to add a wort! in reference to the directors, who 
arc held not liable. As to them, negligence could be the only 
ground of liability. The onus of proving negligence is on the 
liquidator, and 1 have nothing before me but the bald fact of 
absence from meetings, which, under the circumstances. 1 do 
not think satisfied such onus.

ALTA. NATIONAL TRUST CO. v. LEESON.

SC.
Alberta Supreme Court, llarrey, C.J.. It eel,- mu! Stuart, ././, 

January 2(1, 1910.
1. Landlord and tenant (5 1111)3—110)—Distress nut rent—1 -x

NTHUCTIVK SEIZURE AM CHEATING PRIORITY AGAINST LIQUIDA TOIL
A verbal arrangement between the local agent of a corporation mi 

ant and the landlord's agent collecting the rent, that the furnitiu>- 
should remain on the premises until the rent was paid and that mean 
while the landlord will not enforce the power of sale or distres- with 
respect thereto, and the landlord keeping the furniture locked up mi 
the premises, the arrangement having been made prior to the winding 
up order against the tenant, of which neither parties had knowing.' 
at the time, constitutes constructive seizure and distress which will 
entitle the landlord to hold the furniture for the rent as again-! the 
liquidator.

[Il’ood V. Nunn, 5 Ming. 10; Cramer «(• Co. v. Mott, LR. 5 Q.B. i n 
applied; Eldridge v. Storey, 15 C.B. N.8. 458; lie Colwell Candy ("35 
N.B.R. <113; Me Jasper Liquor Co., 23 D.L.R. 41, 25 D.L.R. 84. eon 
sidered.]

Statement Appeal from the judgment of Carpenter, J., in favour of a 
liquidator claiming furniture against distraining landlord, 
which is reversed.

Clarke, Carson cf- Maclend, for plaintiff.
Muir, Jcplison d- Adams, for defendant.
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The judguivnt of the Court xvuk delivered by
Stuart, .1. :—Thin in an action of detinue brought by the 

plaintiff#, a# liqudator#, under the, Winding-up Act, of the 
Canadian Mineral Rubber Co. Ltd., against the defendants, 
who were the landlords of the latter company, for refusing to 
deliver up certain office furniture and other chattels. The 
Rubber Company had rented certain offices from the defendants 
at $35-a month payable in advance on the 23rd of each month. 
On August 23, 1913, there was $170 due for rent including $35 
for the month August 23 to September 23, the balance being 
arrears. The winding-up order was made by the Ontario Court 
on September 19. The defendants refused to deliver up the 
chattels in question because, as they contended at the trial, 
they had made a seizure for rent prior to the winding-up order. 
The action was tried by Carpenter, J., who gave judgment for 
the plaintiffs on the ground that what had occurred, no matter 
when it occurred, had not amounted to a distress.

The defendants were represented by one J. A. Irvine, who 
was their agent for collecting the rent. Irvine was the only wit­
ness called, and his oral testimony, together with certain corres­
pondence, constituted all the evidence in the case.

In his examination-in-ehief Irvine swore that the Rubber 
Company owed $170 on August 23, that sometime between that 
date and September 1 he took the bill in to the general 
manager of the company on the demised premises, that that 
person said they were leaving, that he, Irvine, stated to him 
that “the furniture would have to remain where it was until 
the rent was paid;” that the rent never had been paid, and that 
they (i.e., defendants) kept the furniture locked up in the 
room.

Upon cross-examination he was confronted with two letters, 
one from the solicitors for the Rubber Co. to himself and the 
other being his own reply thereto. These letters are as fol­
lows :—
•T A. Irvine, Esq., October 8. 101:1.

Re Canadian Mineral Rubber Co., I,td.
Mr. II. E. Duncnii of the above company has consulted ns with refer­

ence tu a verbal arrangement made between y ou and him with reference 
to the rental of their olliees in the Leeson & Lineham Block, of which you 
are agent.

423
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Mi. Ihiiimn iiiiie* iliât the company will, on or about the 20th day of 
thin month, owe you mil an follow*: On three room* for I month, $l<Hi 
Un «niv room for three month* at #.‘br», * III.'»—#206.

Ifr stale* tliiil n verbal arrangement was made lietween you and him 
lo the effect that, at the expiration of the present rental month they wonhl 
lie allowed to give lip the tenancy of any room* heretofore occupied In 
I hem in your Mock, on condition of their leaving the furniture in th 
room now occupied by them in the said room, a* security for the pax 
ment of the rent iilmve mentioned, you on your part to agree that the said 
furniture would Is- stored without cost to the company, and that yon would 
not enforce any |mwcr of sale or distress with respect to the same until 
the expiration of at least two month* from this date.

Kindly write us a letter confirming the alsive.
Me**r*. t Inike. McCarthy, Carson & Madeod. October 16th, 1916

/« i r Cn nail inn Mineral Ituhber Co., Ltd.
I lent le men We agreed with their manager that, at the expiration < : 

the present month's tenancy, to allow them to vacate the risims occupied l> 
them, on condition of their leaving the furniture in the said room » 
security for the pax ment of the rent due, #205, and will not enforce jhixx. 
of *nlc or distre** with re*|mct to the same without notifying you or then 
agent-.

We ex|s-ct. however, that the matter will lie settled some time within 
a month or two. (Kgd.) .1. A. laviNi

At the date of this fumniMHMlciiee, neither Irvine, nor Dim 
etui ( who was a local manager, the head ofliee of the company 
Iteing in Toronto or at any rate in the on at), nor Messrs. (*lark« 
& Co, was aware that the winding up order had been tiiatle on 
Sept eni Iter 19.

Hn the Htrength of these letters, counsel for the plaintiff* 
attempted to weaken Irvine's confidence in his assertion tliui 
his interview with the manager was about September 1, anil 
to induce him to admit the possibility that the interview was 
towards October 1, but Irvine repeated: “I spoke to him around 
September I." And he said again: “My arrangement with the 
general manager of the company was made lietween August I’d 
and September 1. and this letter was written by me." Again, 
counsel asked him :—

Q. The iiirangement that you nmde with him. whenever it was mad' 
wa* simply that they xvouhl not remove this furniture, and that it wa« 
to remain there a* security to you for the payment of the rent? A I 
notified him that. I would not let it go until the rent was paid. (Ami 
again):—Q. Vou don't want to dispute this letter? A. No. Q. The fioni 
turc wa* to remain there a* security for the rent? A. Yes.

The witness further said that the mention of $205 in his
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let tv r wun a mistake, ami that it should have been $170. Wit 
ness also said that he had had only one conversation with Dun­
can. but had had several with a Mr. Robertson, who, perhaps 
the Court may judicially notice is a barrister in the firm of 
Clarke & Co. Mr. Robertson, he said, had demanded the fur 
nit lire and he had refused. The date of this was not fixed, lie 
said lie made no inventory of the furniture in August, although 
a janitor took one later on. He also stated that as far as lie 
knew, the company vacated on September 2d, and again that it 
was on September 1 that the manager spoke to him about lvav 
mg. Then he was asked:—

l). \ mi nre mil disputing I Ik me ( referring to the letters ) ns the t«-i m- 
iipon which the furniture wiih left, no matter when that, letter was dated? 
A So. I considered it was the same as a landlord holding the furniture. (/ 
You are not clear as to when that, was done? A. As far as I know this was 
around the tirst of September. ( And again):—IJ. Do you reniemlier the 
I'Xai’t words you said to the manager of this Ituhbor Company when you 
went, in for the rent ? A. I came in with the hill for the rent and he said 
that they were going out and I said I would have to hold the furniture 
until the rent was paid. Q. (By the Court | : When was this? A. As near 
as I ran remember on or «limit the first of Keptemls-r. It was a hill for 
$1711

Now, it is very evident why Irvine was somewhat hesitating 
about the date when the letters were shewn him. But I am 
clearly of opinion that the fact was that Irvine was right and 
that the interview did occur between August 2d and September 
I. I see nothing in the letters to east doubt upon this. At the 
date of the letters, another month’s rent had fallen due, and il 
was unite natural that Irvine would take little notice of the 
added $25. lie would, indeed, very naturally assume that the 
company recognized a liability for another month’s rent. There 
had never been any proper notice to quit by either party. And 
I think the arrangement referred to in the letters might very 
well be an arrangement made almut September 1, although 
owing to the lapse of time another month’s rent was added in 
the correspondence.

Rut there is another circumstance which, in my opinion, 
tends very strongly to corroborate Irvine’s statement as to the 
dair. On J une 30, 1914, he wrote to the company claiming 
only *170. He, repeatedly, in his evidence stated without ob­
jection that his hooks shewed only $170 charged up as rent.

ALTA.

8.C.
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And he repeatedly stated that the bill he took to the managei 
was for *170. Now, if the interview with the manager took 
plaee at the end of September instead of the end of August 
and he took in a bill of the rent then overdue he would sureh 
have taken a bill for *205 not for *170. The mention of *20"' 
in the letters in October is as 1 say quite explicable. One van 
quite easily understand how such a letter as the of October I • 
might have been written without reference to the books ami 
without another *35 having really been entered in his books.

The trial Judge east no doubt upon the testimony of Irvim 
and made no specific finding that the interview was not when 
Irvine said it was. I think, therefore, the real fact which should 
be found is. that this interview did take plaee about September 
1st, and therefore before the winding-up order.

The question therefore arises: Did what was said constitute 
a legal distress? Upon the authorities, with much respect. I 
think it did. The two cases of Wood v. Nunn, 5 Bing. 10; 130 
E.R. 9G2, and Cramer <f* Co. v. Mott, L.R. 5 Q.B. 357, scorn to nu 
to be conclusive. In the former the landlord said :—

I will nut suffer thin or any of the things to go off the premise» till im 
rent is paid.

In the latter the landlord’s wife with his authority stood 
merely at the door and not actually in the premises and said. 
“The piano shall not be taken away till our rent is paid." It 
is true that in the former ease the article was actually touched, 
but that was not so in the latter ease, and it is clear there max 
be a constructive seizure. In the latter case, Cockbum, C.J . 
said that Wood v. Nunn was conclusive, and that a “seizure 
may be constructive as well as actual.” He also said:—

It is enough that, the landlord or his agent takes effectual means I - 
prevent the removal of the article off the premises on the ground of rcnl 
lieing in arrears and he does this when he declares that the article shall 
not lie removed till the rent is paid.

Neither in Wood v. Nunn, nor in Cramer & Co. v. Mott, was 
anything rested upon subsequent actual removal. In the pre­
sent ease there was every reason why the defendants should 
not wish to remove the articles. It was not competent to them 
to remove them. Neither was any mention made in those two 
eases of the fact of the interference of a third party. With
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much respect, 1 cannot see why the action or words of a third 
party, standing near, should have any effect upon the ques­
tion whether there was a legal distress by the landlord or not. 
If it should be considered as affecting the question of how far 
lie should go, one would think that it would necessitate his going 
further, where third parties were making a claim rather than 
minimize the requirements.

1 am also unable to sec anything in the argument that a 
mere intention to distrain is not Of course it is not.
But a mere intention refers to a thought or purpose in a man's 
mind unexpressed. But if expressed, either ;n acts by a phy­
sical seizure or in which, as the cases shew, may con­
stitute a constructive seizure, then it has gone quite beyond 
mere intention, and enters the region of action either actual or 
const ructivc.

It was also contended that there was an abandonment. This 
is a question of fact : Eldridge v. Stacey, 15 C.B.N.S. 458. 1 am 
unable to find any evidence of abandonment. I do not read the 
letter of October 15 as amounting to anything more than a 
statement of what the defendants were willing to do. The con­
dition as to leaving the goods as security is surely nothing more 
than stating the fact of seizure and the affirmance of it in 
another form. Just exactly why an expression of assent by a 
tenant to the constructive seizure and its purpose and signifi 
ranee, even though , should be looked on as a new
arrangement I am unable to understand. Moreover, if there 
was any arrangement with Duncan after September 19, it is 
dear that he had no power to bargain on behalf of the company. 
The company was then in the liquidator's hands and any deal­
ings between the manager and the defendants who were both 
ignorant of what had happened were a mere nullity.

With regard to the effect of sec. 84 of the Winding-up Act 
I agree with the view expressed by my brother Beck in In re 
Jasper Liquor Co. Ltd., 23 D.L.B. 41. and I think this is not in­
consistent with the view taken by the Court on the appeal in that 
case, 25 D.L.R. 84, as to the meaning of sec. 18. sub-sec. 7 of 
our Voluntary Winding-up Ordinance. The wording of the 
latter section is essentially different because the word “seizure”

ALTA.
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ALTA. in lined ; and the effect of the general words of the earlier part
8. C. of hoc. 84 of the Dominion Act is such, in my opinion, us to

National
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shew that a judicial proceeding was intended, while the scope 
of sec. 18, sub-sec. 7, of our Local Act or Ordinance is obviously 
much wider. 1 think the decision in lie Colwell Candy Co., 3f>
N.B.R. 613, is sound.

The appeal should, 1 therefore think, be allowed with costs 
the judgment below set aside and the action dismissed with costs 
The defendants are entitled to hold the goods for the rent, $170.

The trial Judge made no disposition of the counterclaim for 
judgment for the. amount of the rent, and no complaint was 
made of this in the notice of appeal or on the argument. It was 
probably assumed that this claim would be allowed in the wind­
ing-up proceedings if the defendants failed in this defence or 
to the extent that the goods failed to realize the amount of tin- 
claim.

H*r»ey, C.J. 
Beck. J.

1 doubt whether it is proper in this action to make an order 
for sale. At any rate it appears to me unnecessary because 
there would appear to be nothing to prevent the landlord from 
proceeding to sale himself except our own Act respecting extra 
judicial sales and an order under that Act is to be obtained 
not by action, but by summary application to a Judge in 
< 'hnmbers.

Harvey, C.J.. and Beck, J., concurred. Appeal allowed.

ONT. Re SCARTH.

8. a
Ontario Supreme Court, Appellate Division, (larroir, Maclaren, Magee, mut

Badyina, JJ.A, January 10, 1010.
1. Infants (g 1 ('—11)—Father’s ki<;iit to ct study—Welfare of ciiii.i» 

—Mother living avart.
TIic Court, empowered under the Infants Act, K.8.O. 1914, eh. 15.T 

see. 2(1). to award the custody of an infant, havii g regard to tin- 
welfare of the infant and to the conduct of the parents, will not d»- 
prive the father of his immemorial right to the control of his child, 
where he has done no wrong and is able and willing to support tin- 
mother and child, merely because the mother chose, without valid 
reasons, to live apart from him.

[Re Mathieu, 29 O.R. 546, followed.]

Statement Appeal from an order of Lennox, J.. committing the custody 
of an infant girl to the father.

G. II. Watson, K.C., for appellant.
U. C. II. Cassets, for respondent.
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Harrow, J.A.:—Appeal by Amy H. R. Scurth, wife of James ONT
F. Siuirth, the petitioner, and mother of the infant, from an s.c.
order of Lennox, J.. committing the care and custody of the “jT“ 
infant to the father. Scabth.

The father and mother were married in April, 1904, at the oirrow, j.a. 

city of Toronto. The infant Mary Howitt Scarth, their only 
child, was horn there on the 9th August, 1900.

At the time of the; marriage, the father was an accountant in 
the Imperial Bank, on a salary of $1,300 per annum. The mother 
was the only daughter of William Henry Howitt, a physician 
practising in the city of Toronto.

After the marriage, the father and mother continued to reside 
together in the city of Toronto until the beginning of July, 1913, 
when the father was promoted to the position of manager at the 
town of Port Arthur. When the father l<?ft Toronto to assume his 
new duties, it was agreed between them that the mother should 
temporarily remain in Toronto with the child. The father 
returned to Toronto the following Christinas on a visit, and while 
on the visit, which began by being entirely friendly, there were dis­
agreements, culminating in a demand by the father that the mother 
should at once come with him to Port Arthur, and a refusal by 
the mother to do so: a refusal which she has since maintained, 
although the father has repeatedly expressed his desire and 
willingness to receive and properly provide for her there.

The mother has, since a letter written by her to the father 
in January, 1914, declined to see her husband or to receive written 
communications from him, which have been returned unopened.
The letter referred to above is as follows

“ Maple Av., Jan. 22nd, 1914. My dear Jim: About the house 
at Port Arthur, 1 have thought it over and feel it is quite im­
possible for me to go up there at present. Your conduct and 
cruelty during the Christmas holidays have made a great diff­
erence to me and in my feelings towards you. I do not know if 1 
shall ever forget about it, and it is impossible for me to think 
of going to live with you at present. I must ask you not to write 
to me about Port Arthur, as it upsets me, and I have not yet 
nearly recovered from your recent treatment. If you keep on 
writing on this subject, I shall have to return your letters un­
opened."
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0WT And from that time forward she declined all correspondence
8.C. with him or to see him personally when he came to the city. 

lll5 The quarrel at Christmas was all concerning the mother’s
Bcabth. dealings, in the fatherV absence, with the house which, with the 

«•rwr, j.a. aid of her father, they had built in Toronto. The father of Mrs.
Scarth gave the lot, costing S3,000, to his daughter; $5,000 wa> 
borrowed by Mr. Scarth on a mortgage, his wife joining, and n 
policy of insurance on the life of the father; and the mother’s 
father agreed to advance a further sum of $2,000 towards build­
ing. The father of the infant also expended of his own money 
considerable sums, which he estimates at over $1,000; and in tin- 
end the house was built and afterwards occupied by them until 
he left for Port Arthur.

An agreement was also executed by the husband and wife 
and her father, whereby the property was transferred to Dr. 
Howitt, upon certain trusts therein stated, and whereby the father 
of the infant covenanted to pay taxes, water rates, and local im­
provement taxes upon the land, to pay the premiums of fire in­
surance upon the house, to keep the house in repair, to make 
payable to or cause to be made payable to the mother the life 
insurance policy, to pay the premiums thereon, and to pay to 
the mother $25 a month for her personal use, but such payment 
was not to prejudice her right to full maintenance. And it was 
also agreed that Dr. Ilowitt might, upon the written request of 
his daughter, sell the lands, and in the event of selling he was to 
receive out of the proceeds the $2,000 he had advanced, and 
should hold the balance of the proceeds upon the like trusts.

During the absence of the father of the infant at Port Arthur, 
the mother, without consulting her husband and entirely without 
his knowledge or consent, sold the house to her father. On the 
husL nd s return he was informed of the sale, but the parties, 
both father and daughter, absolutely declined to give him any 
particulars of the so-called sale; the daughter informing him in 
effect that it was none of his business, that the house belonged to 
her and she could do with it what she pleased. At which the 
husband, it is said, became very angry, and gesticulated and used 
loud and even violent language, which was by no means assuagvd 
by the wife’s retort which she admits to have made, and which 
her father in his affidavit also states: “I often feared it was money 
you were after; now I am sure of it”—surely a strange sort of oil
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to pour upon the troubled waters. The husband thereupon de- QNT 
rounded that the wife should return with him to Port Arthur at 8.C.
' nee, although before the explosion he had apparently lieen quite 
willing to leave her with her father and mother for a further Scabth

period. Oarrow. J. A.

In his review of the facts, Lennox, J., expressed the opinion 
that all the so-called instances of misconduct on the part of the 
father prior to the quarrel at Christmas should be ignored as 
trivial and unimportant. He also expressed the opinion that the 
father’s violence of gesture and language at that time — for 
that, after all, is all it amounted to—were, under the circumstances, 
natural and justifiable.

I agree with the views and conclusions of the learned .Judge 
Iwth upon the facts and the law.

The facts resemble those before a Divisional Court in lie 
Mathieu, 29 O.R. 540, except that here the child is considerably 
older. At p. 549 Street, J.—a very wise and careful Judge—says:
“Where a husband has done no wrong and is able and willing to 
support his wife and child, this Court will not take away from him 
the custody of his child merely because the wife prefers to live 
away from him and because it thinks that living with the father 
apart from the mother would be less beneficial to the infant than 
living with the mother apart from the father. There is no reason 
here, apart from the mere caprice of the wife, why the child should 
not have the advantage of living with both her father and mother : 
to do so would be far better for her than to live with either the 
father or mother alone, and it must be the aim of the Court not 
to lay down a rule which will encourage the separation of parents, 
who ought to live together and jointly take care of their children.”

1 do not quote further: but the whole judgment is singularly 
applicable to the situation in this matter.

The Infants Act, now’ R.S.O. 1914, ch. 153, sec. 2 (1), origi­
nally 50 Viet. ch. 21, sec. 1 (l), was not, in so far as it expresses 
concern for the welfare of the infant, intended to exalt the interest 
of the infant into one of paramount importance, as contended by 
the learned counsel for the mother, nor was it even the introduc- 
t on of a new principle, but rather the adoption by the Legislature 
of a rule which had been long acted upon by the old ( ourt of Chan­
cery. See Andrews v. Salt (1873), L.R 8Ch.G22, 040. The exact 
language is, “having regard to the welfare of the infant, and to

xt :>■
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the conduct of the parents, and to the wishes as well of the mother 
8. v. as of the father. " Other things, such as the conduct of the parent 
RiT being equal, when it happens that the wishes of the parents con 

Kt-ABTii. flict, the Court must determine, having regard however to tin 
o*nnw~j.a. father's practically immemorial right to control, unless lie has 

forfeited that right by misconduct. Here no misconduct has bem 
established against the father. It is not even suggested that In­
is a man of bad habits; he is not charged witli having at any time 
committed physical violence, nor is it said that lie is not fond of 
the child. The worst that is said is that lie is not responsiu 
enough, that he is cold, lacking in affection; on an occasion he 
actually preferred to dine with his own relation when in New 
York with his wife rather than break the engagement at the 
instance of his wife and dine with hers. He has been, it is said, 
parsimonious, but a bank clerk on $1,300 a year, or even on twin- 
that sum, with a hou.se in Toronto and a wife and a child to keep, 
must go carefully. He is evidently a man of ability, trusted by 
his employers, and likely, with a fair chance, to advance still 
further. He has already in ten years advanced from the position 
of an accountant to that of a manager at an important commercial 
centre, and from a salary of $1,300 to one of $3,000.

From all the evidence before us, and there is, at least in the 
bulk of the numerous affidavits and depositions filed, enough and 
to spare, it is to me very apparent that there is no sufficient reason 
for this husband and wife continuing to reside apart. The hus­
band docs not desire it, and there is no reason in his conduct 
towards his wife to justify it; I would even infer from the tone of 
the letter which I have before set out that the wife at that time 
had not given up all intention of resuming her place at her hus­
band’s side, and the activity of Dr. Howitt, even after the Christ­
mas quarrel, undertaken with the concurrence, if not at tin- 
request of his daughter, to induce the head office to recall the 
infant’s father to Toronto, points very strongly in the same 
direction. The mother, it is also said, suffers from occasional ill- 
health, and desires to remain near her father, who is also her 
physician; but, considering her duty as the petitioner’s wife, she 
might at least make a trial of the change, which might even prove 
to be beneficial, especially if the trial is undertaken with a deter­
mination to make the best of things rather than the worst. Fort 
Arthur is not yet of course Toronto, but I believe it is quite a
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civilised place, and even not without a plentiful supply of com­
petent physicians.

I think the appeal must l>e dismissed, hut without costs; and 
the order should not issue until the petitioner has satisfied the 
Court that he has made due provision to receive and properly 
care for the infant.

Magee and Hodgins, JJ. A., concurred.
Maclaren, J.A.:—After a careful reading of the papers in mmu™, j.a. 

this matter, I find myself unable to agree with the order appealed "l,S4",h,IK) 
from.

1 am of opinion that, in the circumstances disclosed in the 
affidavits in this case, an order should not have been made that 
Mrs. Scarth should “forthwith deliver the said infant into the 
custody of the said James Frederick Scarth,” the father. It 
appears that he has no home to take her to, and until that is 
provided I do not think a tender, delicate girl of ten years of age 
should be thus dealt with. Our statute, R.S.O. 1914, ch. 153, 
sec. 2 (1), provides that in deciding as to the custody of an infant 
regard should be had (1) to the welfare of the infant, and (2) to 
the conduct of the parents. In this case it appears to me that 
sufficient regard was not had to what the statute has placed in 
the foreground as being of prime importance.

1 do not think that any useful purpose would be served by 
going in detail into the criminations and recriminations that have 
been put forward; but, taking into consideration all the facts, I 
have come to the conclusion that it is not in the interest of the 
child that she should be now removed from the care of her mother, 
where she is l>eing confessedly well-cared for, but that she should 
be allowed to remain there in the meantime, subject to proper 
arrangements providing for the father having ample opportunities 
of seeing her and possibly having her with him from time to 
time, as may be arranged.

Appeal dismissed; Maclaren, J.A., dissenting.
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Re
SCABTIl. 

narrow, J.A.
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JOSEPHS v. MORTON. N.S.
Aiii«. Scotia Supreme Court, Graham, C.J., Lon ft ley, ./.. Ritchie, E.J.. ami 

Harris. J. January 11, 1916.
I. Assignment for crkimtors (g VIII A—66)— Disputed claims—Corbo 

BORATIOX—SUFFICIENCY.
Tliorç is no difference as to the degree of corroboration required 

between a claim attacked under sec. 5 of the Statute of Elizabeth, 
eh. 13, and a claim where one seeks to rank as a creditor; and where 

->M—»6 D.I..B.



434 Dominion Law Retorts. 126 D.L.R

N. S. any hucIi claim in disputed the item» thereof must be established by
— aullivieiit corrolHirative evidence.
8. C. [Merchants Hank v. Clarke, 18 (ir. 5114; Morton V. \ikan, 5 A.It.
• — (Ont.) 20; hoop v. Smith, 25 D.L.R. 355, 51 t an. S.V.R. 654 ; Maddi-

.ÎOHKPH8 son v. Aldtnson, 8 App. ( us. 407 ; Holmes V. Honnett, 24 N.8.R. 27'.».
v. McDonald v. Dominion Coal Vo., 30 X.8.K. 15, applied.]

Morton. ...
----- Appeal from the judgmvnt of Meagher, J., allowing plaint ill

statement ^ rauk a8 a c,•editor, which in reversed.
//. Mcllish, K.C., and V. J. Patou, K.C., for appellant.
W. L. Hall, K.C., for respondent.

umhua.cj. Graham, C.J.:—Moses O. Thomas, late of Milton, perpet­
rated a very considerable fraud on his creditors. He purchased 
on credit a large quantity of goods for his shop (he had one at 
Milton and one at Liverpool ) and very shortly afterwards, i t., 
on October 3, 1914, by a sharp sale, sold those in the Milton 
shop to his brother Abraham Thomas, a pedlar, for a mere 
fraction of their value. The goods at their invoice value, taken 
by the assignee for creditors, amounted to $17,000. That may 
include $5,500 in the Liverpool shop. But those in the Milton 
shop were actually sold by the assignee for $7,500 cash. Moses 
O. Thomas went through the form of selling to his brother these 
goods for $1,500; his book debts, some $2,000, for $150, and his 
two horses for $150. His liabilities turned out to be some 
$30,000. Of course the attempted sale to his brother was set 
aside in this Court as fraudulent and void. He was also tried 
criminally and served a sentence of sorts. The plaintiff, Abra­
ham Josephs, had been a pedlar, selling goods on the road for 
Moses Thomas, but in March, 1914, became his manager in the 
shop at Milton. He and Moses and Abraham Thomas and 
Helen Thomas, the sister of the latter, all lived together at a 
house in Milton. I have no doubt from the evidence that the 
plaintiff was aware at the time of the fraud that Moses was 
perpetrating it and aided and abetted him therein.

Before passing, it will be seen that if $1,000 of the amount 
supposed to be paid to the debtor was simply passed over to 
Allie Youbic, an alleged creditor, the position of the creditors 
generally wras not much improved by the transaction. How­
ever, there was a creditors’ assignee appointed to the estate of 
Moses. When the time came for putting in claims of creditors 
this plaintiff turned up w ith a claim. On November 6, 1914, he
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swore to his claim. This is the account attached to the sworn
statement :—
Musi-8 0. Thomas, Milton, Nov. 6th, 1914.

To Abraham Josephs, Dr.
1910.
Oct. 11 To loan (cash) to Moses O. Thomas..................$867.29

Interest on $867.29 at 7 per cent, to date as
agreed ...............................................................  245.00 $1,112 29

1914.
March 1 To 5 months’ wages peddling at rate of $50(1 

per year from Oct. 1, 1913 to March 1,
1914 .................................................................. 209 17

Oct. 1 To 7 months’ wages managing store in Milton at 
$50 per month from March 1, 1914 to Oct.
I, 1914 ............................................... 350.00

N. S.

5Tc
Josephs

Mobton.

Graham, C.J.

$1,671.46
Later, when the claim was contested, the plaintiff put for­

ward a promissory note for part, which is as follows:—
$837.96. Milton, N.S., October 11th, 1910.

I promise to pay to the order of Abraham Josephs at the Hank of Nova 
Scotia, Liverpool, N.S.. the sum of eight hundred and thirty-seven 96/100 
dollars with int. 7°{. Value received.
No. 29. M. O. Thomas.

Now, the statute requires a creditor holding any security, to 
put that forward with his claim, and it is worthy of remark, 
that although he had a solicitor to prepare his claim, the note 
was not put forward until afterwards. Moreover, he put it 
forward as a cash loan. Now, it turns out to be not a cash loan 
at all but a note made upon that date of earlier notes or items. 
It is to be noticed that the principal claim, the amount other 
than the wages, namely, $867.29, was 4 years old and would be 
stale at least. But I believe it is fictitious as well as the claim 
for wages.

It is incredible that this plaintiff stood by when the $17,000 
worth of goods and other property was transferred to the 
debtor’s brother, leaving nothing behind, and $1,000 of the con­
sideration handed over to Allie Youbic in his presence, and no 
provision made for him of this long-standing claim, and no 
demand made all those years for payment. It docs look as if 
part of the fiction was that the old claim and the note were 
merely fabricated to take up the balance of the consideration,
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N.S
sTc.

Josephs 

Mobton. 

Oraliam, O.J.

$1,850 (after paying Allie Youbie) supposed to have been 
paid by the brother, Moses 0. Thomas, so that creditors would 
have nothing at all to look for.

One naturally looks in a case of this kind for corroboration 
of the evidence given by the parties to the transaction. A 
wholesome principle has been adopted in Ontario, requiring cor­
roborative evidence in eases where such claims have been put 
forward. I see no difference between a claim attacked under 
the statute of Elizabeth, ch. 13, sec. 5, and the claim here, when 
the supposed creditor seeks to rank as a creditor.

In Merchants Bunk v. Clarke, 18 Gr. 594, a case under tin 
statute 13 Eliz. ch. 13, Mowat, V.-C., said, p. 595:—

There is no evidence whatever except that of the parties themselves 
that this transaction was really a sale, or that the alleged purchase money 
was paid; and it has frequently been observed, that transactions of this 
kind ought not to bo held sufficiently established by the uncorroborated 
testimony of the parties to it.

And in Morion v. Nihan, 5 A.R. (Out.) 20, 28, it is said:
The rule laid down in Merchants Hank v. Clarke, 18 Gr. 5P4, even if not 

of universal application, is in general a safe and judicious one to be ob­
served.

This principle has been recognized in the Supreme Court of 
Canada, Koop v. Smith, 25 D.L.R. 355, 51 Can. S.C.R. 554. 1 
also refer to Maddison v. Alder son, 8 App. Cas. 467, Lord Black­
burn. This principle has been invoked here: Holmes v. Bonnctt, 
24 N.S.R. 279; McDonald v. Dominion Coal Co., 36 N.S.R. 15.

Now, in this case, Moses O. Thomas, the other party to this 
transaction, has not been called. But the trial Judge has put 
reliance on the testimony given by a sister of the Thomases, 
namely, Helen, a girl of 23, and when the note was written would 
be 19. She lived, as I said, in the house with them and the 
plaintiff who boarded there. This note is in her handwriting. 
As to its preparation she alleges that the amount of the note was 
taken from a book of Moses O. Thomas. That the “No. 29” 
appearing on the note was the page of that book.

Now, the books of account handed over to the creditors’ 
assignee, including a ledger (which has leaves skilfully re­
moved) contain no account of that character and make no refer­
ence to such an amount. In fact there is no account of this 
claim for Allie’s wages or anything of that kind in any hook.
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But it is contended that this must be in an older book nearer 
in date to the note’s apparent date, which Moses did not hand 
over to the creditors’ assignee. Well, none is produced to 
corroborate its earlier existence. And if it was an earlier ledger 
it would, one would suppose, be carried forward into the current 
ledger. But she gives no corroborative testimony as to the exist­
ence of a consideration for the note between them.

1 think I would not have considered her as an independent 
witness. But the important feature in connection with her testi­
mony is how little she proves. The only fact is that the note 
was made in 1910 instead of 1914 with the circumstances moved 
hack. That gives the note the appearance of validity. More 
over, the plaintiff would have had much more difficulty in mak­
ing up a consideration at the later date. Even if it is moved 
back, there is difficulty. For of the supposed $800 only $300 can 
really be shewn to have passed at the earlier date from the 
plaintiff to Moses O. Thomas by the savings bank book which 
is produced in corroboration of this testimony and shews he 
once had that much. And, in passing, I think there was abun­
dance of opportunity at least for that to be repaid.

My opinion is, that the claim on the note is supported only 
by the testimony of the plaintiff himself and that the testimony 
of Helen Thomas and the entries in the savings bank book con­
stitute no real or trustworthy corroboration of the plaintiff’s 
story.

I can hardly understand Moses keeping on foot a loan for 
which he was paying 7 per cent, and no hint made by anyone 
as to the plaintiff’s board bill at the house during that long
period.

The claim for wages does not shew any credit for board and 
no payments appear to have been made to the plaintiff by 
Thomas It is difficult to know how he lived without expense 
during this period. There is no corroborative testimony to sup­
port the claim for wages of any kind.

1 think the judgment appealed from should be reversed and 
the action dismissed with costs.

Ritchie, E.J., concurred.
Lonolev, J. :—I regret to say that the facts in this case as

N.S.

8.C.

Josephs

Mobton.

Graham, C.J.

Ritchie, E.J,
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N. S. they present themselves to me, are not favourable to upholding
8. C. the judgment. 1 have had the plaintiff and various witnesses

JOSEPHS

Mouton.

supporting him before me in another ease and 1 was unable to 
believe a word that they said. It was found in that ease that 
Moses U. Thomas had, at the instance of the plaintiff Josephs,

Iionglcy, J. disposed of stoek and goods for the sum of $1,500 which were 
afterwards found to be worth much more, and were bought 
from the assignee en blue for $7,500. 1 found at this time that 
the defendant Moses was indebted to the plaintiff, if wc can In 
lieve his story, for the whole amount now sued on, and yet In- 
deprived himself by this act of fraud of receiving any part of 
his money. When the claim was filed it was not a note but a 
mere statement of so much money advanced to the said Mosey 
The note was, in my judgment, got up afterwards, and the story 
of the girl who wrote the note does not, to my mind, seem 
worthy of belief for a single instant. The note was said to be 
due upon circumstances which were stated in one of tin- 
books by Thomas. All of the books of Thomas arc in the hands 
of the assignee and no account of that description is shewn. 
The place where the entry should have been, if there were any 
entry at all, was torn out and a blank space remained. From

idiMonting)

what I know of the plaintiff and his associates, I fail to believe 
a single word that they utter, and 1 regard the ease as one call­
ing for the exercise of common prudence in believing it. 1 do 
not know whether the Judge below had ever sat on a ease in 
which judgment was given setting aside the sale and permitting 
the assignee thereby to receive $7,500 for the stock of goods, 
but all the circumstances which the plaintiff and his witnesses 
attested to at that time were shewn to be false, and my judg­
ment is that no evidence on their part should be believed nr 
any judgment passed upon it. If the case had come before me 
I should have been compelled to have found for the defendant.

Harris, J., dissented. Appeal allowed.

ONT. BROWN r. COLEMAN DEVELOPMENT CO.

9. C.
Ontario ftupreme Court. Appellate Division. Faleonbridge. CJ.K.H. 

Riddell, hatrhford and Kelly,December 20, 1015.
1. Contracts (#1 E2—70)— 8tatvte of Piauds—Promise to repay aii

VANCES TO CORPORATION.
An oral promise by an officer of a company to repay money advanced 

to the company ia an original undertaking ami not a promise to
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answer the debt of another within the meaning of the Statute of Frauds
as affecting its enforcement.

[Lakeman v. Mvuntsliphi n ( 1874 ), L.U. 7 ILL. 17, followed ; (luild
V. Conrad, (18114) 2 Q.B. 885; 1 human \. Cook, 8 It. & ( . 728; 11 iWee
v. I hull on- (1874), L.H. Ill Eq. 1118, referred to; 24 D.L.R. 801». 34
O.L.R. 210, reversed.)

Appeal by the plaintiff from an order of Middleton, J., allow­
ing an appeal from the report of an Official Referee. See 24 
D.L.R. 809, 214 O.L.R. 210.

W. M. Douglas, K.C., and 8, IV. McKeown, for appellant.
II. S. White, for defendant Gillies, respondent.
Riddell, .1. : I accept the findings of my learned brother, so 

far as they set out the facts out of which the alleged contract 
arose, and the terms in which the said contract is expressed and 
indeed the learned Judge is “unable to interfere with the find­
ings of fact which has been arrived at by the Referee.”

Rut I find myself unable to agree with the conclusit n that the 
promise undoubtedly made was one made by Gillies to answer the 
debt of the company so as to let in the Statute of Frauds.

The promise was, “You advance this money and I will return 
it to you:” and this, as it seems to me, was an express contract of 
Gillies’ own and only his own. It is of no im|>ortnnce that some 
third person, corporation or otherwise, has the advantage of the 
advance: Thomas v. Cook, 8 B. & ('. 728; Wildes v. Dudlow 
(1874), L.R. 19 Kq. 198; Guild & Co. v. Conrad, [1894) 2 Q.B. 
HSô (C.A.); Lakeman v. Mountstephen (1874), L.R. 7 ILL. 17.

In this last ease, Mountstephen had a contract with the I ward 
of health of a town, but was not inclined to perform a necessary 
part of it; Lakeman, the chairman of the board, said to him, 
“Go on and do the work and I will see you paid;” the Court of 
Queen’s Bench held that this could only be a promise to pay if the 
board did not : Mountstephen v. Lakeman (1870), L.R. f> Q.B. 013. 
On appeal, the Exchequer Chamber held that there was evidence 
that the chairman had made himself primarily liable: Mount­
stephen v. Lakeman (1871), L.R. 7 Q.B. 190. The defendant 
appealed to the House of Lords; the appeal was dismissed. The 
leading judgment was given by the Lord Chancellor (laird (’aims), 
who thought the prima facie and natural meaning of the words 
was, that the contractor was to go on and do the work, not trouli- 
ling himself about the board, and the chairman would pay. Lord 
Selbornc goes further and says that there is not a particle of wi-
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dcnce from which the House “ought to conclude that the board 
was actually liable” (p. 20). The present case, as it seems to 
me, is â fortiori.

It is argued that the plaintiff rendered his account to tin- 
company—but the same thing took place in the Lakeman cas» 
L.R. 5 Q.B. 613, at p. 615; and the subsequent transactions 
between the parties here are, to say the least, as favourable to 
the plaintiff's as to the defendant’s contention.

I would allow the appeal with costs, and reinstate the Referee > 
finding with costs before the Weekly Court.

Latchford, J.:—The learned Judge appealed from found 
himself unable to interfere with the finding of fact arrived at, 
upon contradictory testimony, by the Referee—that the advance 
made by the plaintiff was an advance to Gillies, and not to tin- 
company. Yet because Brown afterwards, in an account ren­
dered to the defendant, included the amount of such advanc* 
$9,247, with what he claimed to be due him for salary, and sub­
sequently agreed to accept $7,000 from the company in consider­
ation of releasing the company and Gillies from any claim which lie 
had against them, the conclusion was reached that the promise 
made by Gillies was in truth a promise to answer for the debt of 
another—the company—and, therefore, within the Statute of 
Frauds.

With great respect, I find myself unable to agree in the judg­
ment appealed from. In rendering the account and making the 
subsequent agreement, Brown did not release Gillies from the 
liability attaching to the original agreement as found—“Advance 
this money and I will repay you.” It was a matter of ind'ficr- 
cnce to Brown whether the moneys were repaid by Gillies or by 
the company. When the company did not pay the reduced claim 
of $7,000, in consideration of which payment Brown was to re­
lease, not only the company, but Gillies, the original liability of 
Gillies, whatever it was, remained unimpaired.

That liability, according to the finding, was to repay Brow the 
amount which he was requested by Gillies to pay out on behalf <>f 
the company.

It was a direct primary liability of Gillies to Brown. The 
statute has no application to such a case.

I therefore think the appeal should be allowed with costs here 
and below.
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Kelly, J.:—In the form this matter has assumed, the crucial 
question is, whether there was or was not original liability on the 
part of the respondent (Gillies) to pay the appellant the money he 
advanced. That there exists a liability of some one to the ap­
pellant, to the extent of $7,000 and interest, both the Referee 
and my brother Middleton, to whom an appeal was taken from 
the Referee’s judgment, agree; the former finding that the re­
spondent made himself primarily liable, while the latter’s view 
is that the promise made was in truth a promise to answer for 
the debt of the defendant company (which he finds liable to the 
api>ellant); and, it not l>eing in writing, the Statute of Frauds 
affords a defence to the promisor. My brother Middleton finds 
himself unable to interfere with the Referee’s findings of fact. 
On these facts the case must be determined.

As I read the evidence, the respondent’s promise was, not to 
pay the company’s debt, but to repay the appellant’s advances 
made on the company’s account or for the company's benefit at 
the respondent’s request and on his promise to return the money. 
His later promises and admissions arc corroborative of this view. 
That it was the company that was deriving immediate benefit 
from these advances is not of itself conclusive of a debt due by it; 
nor docs that circumstance exclude original liability by the re­
spondent any more than in Lakcman v. Mountstephen, L.R. 7 
ILL. 17, the fact that the local board of health, of which Lakrman 
was the chairman,benefited from the work done by Mountstephcn, 
absolved the former from original liability. The form of promise 
here was that if the appellant would advance the money “and 
keep the thing alive” (that is, money to the workmen to keep 
the operations of the company going), he (the respondent) had 
moneys coming in and would return it to him. This language is 
not more indicative of a promise to pay the debt of another, in 
the event of that other’s default, than was the promise made in 
the Lnkeman case: “Go on and do the work” (for the benefit of 
tlu* local board) “and I will sec you paid.”

The one arguable circumstance throwing any doubt on the 
res} tondent’s oiiginal liai ility was, that the appellant rendered his 
account to the company, including in it a claim for wages, admit­
tedly the company’s debt, and that in the action he mad< the 
company a defendant ns well as the respondent. That, how< ver, 
is not necessarily a bar to his right to succeed against the latter,
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default, or that he abandoned his right to hold the respondent to 
personal liability on what 1 think was an express promise to pin 
his own obligation, contracted, as the lieferce has found, a- a 
debtor to whom the appellant gave credit. In the Lakeman cum

Kelly. J. while the contractor did the work on the order given him by the 
chairman of the hoard, and under the superintendence of the 
surveyor of the board, he sent in his account therefor to the 
hoard, debiting them with the amount; and when almost three 
years had elapsed and the hoard had not paid, he then for the first 
time applied to the chairman personally for payment ; a id in the 
final result of his action to enforce this claim against the chairman 
he succeeded.

After careful consideration of the evidence to ascertain the real

Fâlconbridge,

effect of the respondent’s promise, 1 am not able to say that the 
Referee’s conclusions were not correct ; and my opinion is, that the 
order appealed from should he set aside and the judgment of the 
Referee restored, with costs.

Fâlconbridge, C.J.K.B.:—I agree with the result arrived at 
by all my brothers.

The appeal will be allowed, and the Referee’s finding rein­
stated, with costs here and below. Appeal allowed.

SÀSK. CITY OF SWIFT CURRENT v. LESLIE.

S. C. Saskatcluicn Supreme Court, Sir Frederick IV. 0. Haul tain, C.J., La mont.
FI wood and McKay, JJ. January 8, 1910.

1. Arbitration (8 III—18)—Mode of attacking award—Amendment or
PLEA NO WAIVER OF STATUTORY PROCEDURE.

An action docs not lie to set aside an award, but application fur 
that purpose should be made by motion under the Arbitration Act. 
and where an action has been commenced, the error cannot lie cured 
by amendment or waived by tiling a defence.

f Iteming v. Swinnerton, 6 Hare 350, applied ; Spcttiguc V. Carpi nter.
3 P.W. 301; Ive» V. Mcdcalfe, 1 Atk. 03, referred to; NmifA v Whit 
more ( 1804). 2 DeO. .1. & S. 207. 40 E.R. 300 ; Wither eon v. McOti'ian,
2 D.L.R. 11; Vernon v. Oliver, 11 Can. S.C.R. 150, distinguished.]

2. Pleading (8 I L—81)—Sufficiency of relief prayed—Declaratory

A statement of claim is not open to objection on the ground that a 
merely declaratory judgment or order is sought.

[Rule 8.0. 222; London Atêocn. etc., V. London rf India Docks etc. 
f 18021 3 ( h. 242 ; Chapman v. Michaclnon. 11008] 2 Oh. 612, [1000] 1 
< h. 238 C.A.; Oram v. Huit, [1913] 1 ( h. 250, 11014] 1 Ch. 08. « A ; 
Ouarantcc Trust Co. V. Ilanuay <6 Co. 84 L.J.K.B. 1405, referred to.]

Statement Appeal from an order of Ncwlands, J., which is varied
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G. E. Taylor, K.C., and C. E. Both well, for appellant.
W. B. Willoughby, K.C., and D. Buckles, for respondents.
The judgment of the Court was delivered by
Haultain, C.J. :—This is an appeal from the order of my 

brother Newlands, striking out the statement of claim in this 
action. For the present purposes it will only be necessary to 
set out the last paragraph of the statement of claim, which is 
as follows : 28. The plaintiff claims:—

(1) Judgment, setting aside the said award.
(2) A declaration that no damage is payable by the pluintilT to the 

defendants by reason of the failure of the plaintilf to carry out the pro 
visions of the agreement, dated the 8th day of December, A.l). 11)11, and 
that the said agreement in so far as it requires the said corporation to 
perform the work aforesaid, was not made by the said corporation, and is 
ultra vires thereof.

(3) Such further or other relief as to this honourable Court shall 
seem meet.

The defendants entered an appearance in the action and on 
February 1G, 1915, tiled a statement of d fence and counter­
claimed for judgment on the award, and leave to enforce it 
as a judgment of the Court. Later, on April 15, the defendants 
served notice of motion to set aside the writ as an abuse of the 
practice and procedure of the Court, and to strike out the state­
ment of claim on the ground that it did not disclose any reason­
able cause of action against the defendants. This application 
was heard by my brother Newlands, and on May 19, he ordered 
the statement of claim to be struck out, for the reason that an 
action does not lie to set aside an award, but application for 
that purpose should be made by motion under the Arbitration 
Act.

SASK.

8.C.

llaultain, C.J.

The plaintiff now appeals from this order, its principal 
grounds for appeal being:—

(1) That the action to act aside an award was properly brought.
(2) That, in any event, that part of the action asking for the declaration 

mentioned above should have been allowed to stand.
3. That, after defence and counterclaim filed in the action, the defendants 

waived any irregularity in the matter of procedure.
In support of the first ground of appeal it was asserted that 

the plaintiff had the choice of applying to the Court in a sum­
mary way under the Arbitration Act, or to bring an action to 
set aside the award.
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Haultaln, C.J.

There can be no doubt that the Courts of Chancery in Eng­
land frequently set aside awards in suits brought for that pur 
pose, on the ground of fraud, corruption, mistake, etc. When 
the submission was by agreement out of Court, the Courts of 
common law had no authority to set aside an award until the 
Stat. 9 Wm. III. which is now repealed.

For misbehaviour of the arbitrator, the only remedy, apart 
from statute, was by bill in equity, since it could not be pleaded 
as a defence to an action on the award. Many of the earlier 
decisions on the subject arc very conflicting as to the jurisdi»* 
tion of the Court in the case of awards made under submissions, 
which, under the Stat. of 9 Wm. III., could be made a rule of a 
Court of record.

Where the Act of Wm. III. did not apply, there is no doubt 
that the Court of Chancery would set aside an award on equit­
able grounds properly established. The Court of Chancery also 
acted in another way in such cases. An action at common law 
could always be brought to enforce an award, and the defence 
at common law was very limited.

When an award is put in suit at law, no extrinsic circumstance, nor 
any matter of fact dehors can be given in evidence to impeach it: if it he 
open therefore to any objection of this kind, the defendant must apply 
for relief either to a Court of equity by bill, or, if the submission has Item 
made a rule of any Court of law, to the summary and equitable jurisdietmn 
of that Court, of which submission has been made a rule: Bacon Abridg 
ment, vol. 1. Title, Arbitrament and Award, p. 310.

Sec Whitmore v. Smith, mentioned in the head note to Smith 
v. Whitmore, 2 DeO. J. & S. 297, 46 E.R. 390.

By the Stat. of Wm. III. provision was made by which the 
parties to a submission might agree that their submission should 
be made a rule of any of Ilis Majesty ’s Courts of record. The 
Act further provided the procedure for the enforcement of the 
award, and further enacted ns follows :—

And 1m« it further enacted by the authority aforesaid, that any arbitra 
tion or umpirage procured by corruption or undue means shall lx* judged 
and esteemed void and of none elTect and accordiugly set aside b\ aiu 
Court of law or equity so as complaint of such corruption or undue prac 
tice be made in the Court where the rule is made for submission to such 
arbitration or umpirage before the last day of the next term after such 
arbitration or umpirage made and published to the parties anything in 
this Act contained to the contrary notwithstanding: Rev. Stat. (Eng.), 
vol. II., p. 71.



26 D.L.R. | Dominion Law Reports. 445

It was held in some earlier cases (e.g., Spettigue v. Car­
penter, 3 P.W. 361, referred to later), that even if the jurisdic­
tion of the Court of Chancery was taken away by the Act, it 
was not excluded if the bill was filed before the submission was 
made a rule of Court. But this has been overruled by Hetning 
v. Swinnerton, 5 Hare 350, referred to later.

Jt was holden by Lord Talbot (in Spettigue v. Carpenter). that in 
awards under the statute, tbe confirmation of the submission must precede 
the making of the award; but this hath been overruled ; and properly 
enough, for it may happen that the award may be made in the vacation 
and before any term after the submission: Com. Dig. Arbitrament and 
Award, vol. 1, p. 321.

The case of Ileming v. Swinnerton (1846), 1 Coop. T. Cott. 
386, 47 E.R. 909, seems to me to finally decide main point in 
this case. The headnote to the case is as follows:—

Chancery has no jurisdiction over an award under the statute of Wm. 
111., although the bill In- tiled liefore the submission is made a rule of

The Court of Chancery, on the equity side, is a Court of Record within 
the meaning of the statute. The notion which once prevailed that the 
jurisdiction of the Court was not barred by the statute, long since deter 
mined to be incorrect.

The jurisdiction of the Court excluded, where the submission is to be 
made a rule of the Court under the statute, unless exercised in the man­
ner there prescribed.

(Sec also Auriol v. Smith, Turn. & Russ., 121, referred to 
by Lord Cottenham in Ileming v. Swinnerton (supra), at pp. 
921-923).

In the case of Ives v. Mcdcalfc, 1 Atk. 63, cited by the appel­
lant, an award and releases executed in pursuance thereof were 
set aside in a suit in Chancery on the ground that a certain very 
material document was only shewn to one of two arbitrators. 
There is nothing in this case to shew that the submission was 
made under the statute, and the question of jurisdiction was not 
raised or discussed.

Another case very much relied on by the appellant is Smith 
v Whitmore (1864). 2 DeO. J. & S. 297, 46 E.R. 390.

The facts of this case clearly distinguish it from Ileming v. 
Swinnerton, and the present case. There was no provision in 
the submission to arbitration for making it a rule of Court, 
and it had not been made a rule of Court under sec. 17 of the

SASK.

8.C.

HniilUln. r.J.
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Common Law Procedure Act, 1854. It must also be noticed 
that the plaintiff in equity was asking to be relieved against a 
judgment in a common law action brought on the award, in 
which it was held that a defence attacking the award was not 
available to the defendant at law. Turner, L.J., whose dictum 
is relied on by the appellant, goes no further than to say: (46 
E.R. at p. 394) :—

Now, looking at the case independently of authority, it cannot lie 
denied that there lias at all times been jurisdiction in this Court to m-t 
aside awards, nor, as I think, can it be contended that the fact of exclu 
sive jurisdiction having been given to Courts of law to set them aside in 
certain cases and under certain circumstances, can take away the original 
jurisdiction of this Court in eases in which those powers have not teen 
invoked.

The case of Johanneson v. Galbraith, 1 W.L.R. 445, 3 W.L.lt. 
275, was decided under rules of Court and statute law, which 
make it quite inapplicable to the present question. Mathers, ,1.. 
at p. 277, 3 W.L.R., says:—

There is nothing to shew that the award in question is one to which 
the provision of the statute 0 & 10 Wm. III. ch. 15, applies.

No question, therefore, arises on this appeal as to the jurisdiction of 
the Court to set aside an award otherwise than by applying the summary 
proceedings provided by that Act, and within the time limited by it.

In Wükerson v. McGuqan, 2 D.L.R. 11, a case in our own 
Court, an award was set aside in an action brought for that 
purpose. In that case both parties submitted to the jurisdiction 
of the Court and fought out the case on the merits. The case 
therefore cannot be considered as of any authority on the pre­
sent point.

The case of Vernon v. Oliver, 11 Can. S.C.R. 156, decided 
that a Court of equity in New Brunswick had power to set 
aside an award on bill filed for that purpose. It does not appear 
in the report of the case (Vernon v. Oliver), nor can I discover 
in the Statutes of New Brunswick that there was any legislation 
in that province similar to sec. 17 of the Common Law Pro* 
ccdurc Aet (1854), or to our Arbitration Act. The decision, 
therefore, in my opinion, docs not bind in this case.

In Re Ilumberslone and the City of Edmonton, 14 W.L.R. 
492, only decided that an award under the provisions of the 
Edmonton Charter was not an order of a Judge within the 
meaning of “An Act respecting the Enforcement of Judges
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Orders in Matters not in Court,” and that, consequently, no 
appeal lay from the award. It also decided that the Arbitra­
tion Ordinance (Alberta), which is identical with our own Act, 
does not apply to an enforced statutory arbitration. The op­
inion was expressed by several members of the Court that, as 
there was no submission that could be made a rule of Court and 
the Arbitration Ordinance did not apply, the award could net 
be set aside by motion, and, consequently, the equitable juris­
diction of the Court could be invoked by action.

Sec. 14 of the Judicature Act (R.S.S. eh. 52), enacts that :—
The jurisdiction of the Supreme Court shall be exercised so far as 

regards the procedure and practice therein in the manner provided by 
this Act, and the rules of Court in force in Saskatchewan, or in the manner 
provided by rules of Court made from time to time under the authority 
of this Act and where no special provision is contained in this Act or the 
said rules, it shall be exercised as nearly as may be as it was exercised in 
the Supreme Court of Judicature in England, ns it existed on the first day 
of January, 1898.

Our rules 589 and 590 can hardly be said to provide the 
procedure and practice for setting aside an award. But Rule 
8.C. 796 provides that:—

Where no other provision is made by the Act on these rules, the present 
procedure and practice remain in force.

The ‘‘present procedure and practice” will be found in the 
Judicature Ordinance, eh. 21, Cons. Ords. N.W.T. (1898).

The provisions of the Ordinance relating to this question 
arc as follows :—

3. The jurisdiction of the Supreme Court of the North-West Territories 
•hall be exercised so far as regards procedure and practice in the manner 
provided by this Ordinance, and the rules of Court, and where no special 
provision is contained in this Ordinance or the said rules, it shall Ih> exer­
cised ns nearly as may be as in the Supreme Court of Judicature in Eng­
land, ns it existed on the first day of January, 1898.

20. The practice and procedure in the Supreme Court of the Territories 
•hall be regulated by this Ordinance and the rules of Court ; but the 
Judges of the Supreme Court, or a majority of them, shall have power to 
frame and promulgate such additional rules of Court not inconsistent with 
this Ordinance as they may from time to time deem necessary or ex­
pedient.

21. Subject to the provisions of this Ordinance and the rules of Court, 
the practice and procedure existing in the Supreme Court of Judicature 
in England on the first day of January, 1898, shall, ns nearly as possible. 
Is* followed in all causes, matters and proceedings.

SÀSK.

8. C.

HsulUIn, C.J.
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SASK Rules of Court: Every action, except as otherwise pro-
s. a vided, shall be “commenced by writ of summons. . . ,M

458. Applications for summonses, rules and orders to shew cause and 
applications, authorized to be made by these rules, may be made ex paitr. 
Other motions in Court shall be by notice of motion and other appliiu- 
tione in Chambers by summons, except where otherwise specially pro­
vided. tint the Court or Judge, if satislied that delay caused by proceed­

HaulUIn, C.J. ing in the ordinary way would, or might entail irreparable or serious mis­
chief, may make any order cm parte upon such terms as to costs or other­
wise, and subject to such undertaking, if any, as the Court or Judge may 
think just; and any party affected by such order may move to set it 
aside or to vary it.

450. Every notice of motion or summons to set aside, remit or enforce 
an award, or for attachment or committal or to strike off the rolls, shall 
state, in general terms, the grounds of the application; and where any 
motion is made by notice, a copy of any affidavit intended to be used 
shall lie served with the notice of motion: Rules of Court, tienl. 1’ia 
and Procedure (18118).

These provisions clearly introduce the practice and pro­
cedure as they were in England on the 1st January, 1898.

The jurisdiction of the English Courts in the particular 
matter in question was exercised under a practice and proced­
ure which hud been long established, that is by motion in ( ourt 
or Chambers as the ease might require.

Our Rule of Court No. 1 (which is the same as Rule 1 in 
the Judicature Ordinance) enacts that, “every action, except 
as otherwise provided, shall he commenced by writ of sum­

mons.”
Action is defined by the Judicature Act as follows :-
Action shall include suit and shall mean a civil proceeding commenced 

by writ or in such other manner as is. or may be, preacribed by this Xct, 
or by rule* of Court.

It is clear from the foregoing that: (1) The practice ;nid 
procedure to be followed in this province for setting asid 
award is the practice and procedure as it was in England 04 

the 1st January, 1898; (2) The jurisdiction of the Court is to 
be exercised according to that practice and procedure; (3) The 
“action” in this case should have been commenced by motion 
and not by writ in the manner prescribed by the Act and Rules 
of Court.

I am further of opinion that this is not a mere question of 
wrong procedure which can be cured by amendment or waived
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by filing a defence, and on this point 1 follow the decision of 
my learned and distinguished predecessor in (Iran \. Hulk trill, 
5 W.L.B. 257.

Having disposed of the 1st and 3rd grounds of appeal, 1 
shall now consider the second ground, which is: That in anx 
event that part of the statement of claim asking for the declara­
tion mentioned above should be allowed to stand.

This question involves the consideration of Rule S.t '. 222.
222. No action or proceeding ahull he open to objection, on the ground 

tliHt h Biel“ly declaratory judgment or order ia sought thereby. and Un- 
tour t may make binding declarations of right, whether any consequential 
relief is. or could lie, claimed or not.

This rule is identical with the English rule. Order 25, r. 
5, ami has been dealt with so fully in the cases mentioned be­
low. that 1 shall merely state my opinion that the appellant is 
entitled to ask for the declaration, and the appeal to that ex­
tent should be allowed.

London Assocn., etc. v. London cl- India Docks Joint Coot 
mittcc, 11892] 3 Ch. 242; Chapman v. Michael son, 11908 ] 2 
Mi 612, |1909] 1 ( 'h. 238, C.A.; Oram v. Huit, |1913| 1 rh. 
259, 11914] 1 ('ll. 98. C.A.: (Iauront»/ Trust Co. of Xnc York \. 
Unit nan d Co., 84 LJ.K.B. 1405 (affirmed |I915| 2 lx.It. 530 i.

In the last cited ease. Buckley, L.J., at p. 1474, said:—
The concluding words of Order XXV., rule 5, are capable of being read 

as empowering the Court to make declarations where relief could not he 
claimed. The language of the Chancery Procedure Amendment Act. 1852. 
sec. 50, was, “No suit . . . shall lie open to objection on the ground that 
a merely declaratory decree or order is sought thereby, and it shall be law 
ful fur the Court to make binding declarations of right without granting 
consequential relief.” The words of Order XXV., r. 5, are, “whether any 
consequential relief is. or could la* claimed, or not.” But it is impossible. 
I think, to read the word* of the rule as giving the Court power to make 
a ih-cliiration where there is no cause of action. If that were its effect, this 
part of the rule would la* ultra vire*. If there i* no cause of action, there 
is. in my opinion, no jurisdiction. A rule cannot create jurisdiction. The 
rule is only one of procedure—jter Lord Davey, in Harraelauiih v. Broum 
'•HI U.Q.II. 1172. «77 ; |IHtl7| A.< . «15. «24 I.

Ho. in effect says, that, while the rule is capable of living 
mid as empowering the Court to make declarations where re­
lief could not be claimed, it cannot bear that const ruction be­
cause it would create a new jurisdiction which the Rules Com­
mittee had no power to create.

SASK.
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SASK. This difficulty iIovn not exist here. < fur rule 222 will l>

s. c. found in the Judicature Ordinance ( U.O. eh. 21), as rule IV

;S£ The rules at that time were not made as they are now by tL 
Judges under the authority of the Judicature Act. but w< 
statutory enactments forming part of the Ordinance. If nce< 
sary. therefore, we can assume that the new jurisdiction \v

Heultein. C.J. created by the legislature, and under sec. Id of the Judieatm 
Act is now possessed by this Court. The result of this ap|>< 
will, therefore, be as follows :—

As to the 1st and 3rd grounds, the appeal is dismissed, ai 
as to the 2nd ground the appeal is allowed, and the order ;>| 
pealed from will be varied by limiting it to that portion of tl 
statement of claim which deals with setting aside the award.

As the appellant has been unsuccessful in the main part .f 
its appeal, and has only succeeded on a point which was x < 
casually dealt with by counsel on both sides, there will be 1 
order as to costs. Judgment varied

IMP.

p.c.

DAVIES v. JAMES BAY R. CO
dudicinl Commit lev of the Privy Council. 1 itcount lluldanc. L.C.. 1 

l.orchurn, Lord Moulton. Lord Sumner and Sir (Iroryc h'arn-U 
duly It. 11114.

1. Kmixknt domain iglllt 1 —14.1 )—Compkxsation — Sum .went and

ADJACENT SUPPORT.
The effect of the Railway Act with regard In the expropriation 

land by a railway company differs from that of the Railway Clan- - 
Consolidated Act. 1845, in that under the former Act the comp in- 
acquiring the surface has a right of support from minerals subjii-•« nt 
ana adjacent to the line.

2. Eminent domain (# III C 1—143)—Compensation—Mineral rk;ih>
Under the Canadian Act the owner of minerals is entitled to <•- 

pensât ion for loss arising from the restriction of his rights, with-'it 
waiting until he wishes to work the minerals; this compensaii 
to he ascertained as at the date of the deposit of plans, and once for a!

[Dame* v. da me* Huy U. Co.. 13 D.L.R. 012. 2H O.L.R. 544. lit
Ry. (’as. 78. varied.|

Statement Appeal and cross-appeal from a judgment of the Court of 
Appeal for Ontario, reducing an award of arbitrators appointed 
under the Railway Act of Canada (R.S. Can. 1901». eh. 37)

Sir If. Finlay, K.C., A. IV. Ballant ync, and (ieoffrey inn 
re nee, for the appellant.

P. (>. Laurence, K.C., li. li. Henderson, and Tyrrell Pnine, 
for the respondents.
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The judgment of their Lordships was delivered l>v 1MP
Viscount Haldank, L.U. :—'This appeal raises a question of p. v. 

importance as to the interpretation of the Railway Act of Can-

,1a .\o:s I'.ay
ada. The ease has been twice argued before the .Judicial Com­
mittee. At the conclusion of the first argument it became clear
that, of several points at first raised, the real one on which the vuroant 
parties had been so divided as to be unable to come to a settle- L,r
ment, was the point which became by agreement the exclusive 
subject of argument on the second hearing.

The relevant facts may be stated very briefly. The appel­
lant claimed compensation from the respondents for the com­
pulsory taking of part of the land owned by him in the Don 
Valley near Toronto, llis claim related to several pieces of 
this land, and included compensation for damage sustained by 
the exercise of the powers of the railway company. The 
was referred to the arbitration of three arbitrators, who awarded 
in satisfaction a total sum of .$238,58:1. On appeal to the Court 
of Appeal of Ontario this sum was reduced to $122,171. Both 
parties have appealed to His Majesty in Council from this de­
cision. The cross-appeal of the respondents related to a claim 
in respect of a small piece of land which, as the result of arrange­
ments come to after the first hearing, is not now in controversy.
The case of the appellant on the second hearing was exclusively 
concerned with his rights as regards the minerals lying under 
the railway track over the land taken, and with certain minor 
matters which, including a question as to adjacent minerals, 
have been disposed of by the agreement of counsel. The re­
maining issue was, at the close of the first hearing, reduced to 
one of principle determining the compensation to be . If 
the appellant is not to be paid for shale under the right of way 
(meaning the track of the railway), the award is to be for 
$119,831, while if he is to be so paid, the award is to be for 
$230,820.

The question which thus arises for decision relates to the 
basis of compensation, and depends on the construction of the 
Railway Act of Uanada. Under this Act the respondents took 
such land of the appellant as was required for the purposes of 
the track. Under it is shale of considerable value. It is agreed

0

10
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IMP. ihat thin shale van only bv got by surface working, and in uddi 
I» (i tion must bv left practically entirely unworked in order that tin
----- surface occupied by the railway may be supported. Because

l---------
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the appellant vas practically deprived of his right to mine fm 
this shale the arbitrators agreed that he was entitled to be com
pensa ted for the injury thus indicted on him. The Court ol

Huidanc. L.C. Appeal, on the other hand, took the view that as the respondents
had not bought the minerals their value could not be taken into 
account in the present proceedings, but ought to be taken into 
account if the appellant applied hereafter to the Board of Com 
missioners established under the Railway Act for permission 
to work the shale. The reasons for this divergence of view will 
appear when their Lordships refer to the provisions of the Rail 
way Act.

Before doing so it will be convenient, as the analog) of the 
law of England, ami particularly of the Railways Clauses Con 
solidation Act, 1845, has been much referred to in the argu
meats, both in the Court below and before the Judicial ......
mittee. to state what that law is, not only apart from, but as 
affected by, that Act. It is the more desirable to do so because 
the Railway Act of Canada is framed on a scheme which is in 
many respects different from the scheme adopted in Engin mi. 
In Canada the conditions to which railway construction is sub 
ject are different from those which prevail here, and the differ 
cnees appear to have been carefully kept in view by the Dom­
inion Parliament when deciding on the scheme of the Railway
Act.

Apart from the English Railways Clauses Consolidation Act. 
when land is sold with a reservation of the minerals to the u n- 
dor, he cannot, in the absence of special bargain, work them so 
as to let down the surface which he has sold. The reason is that 
there is a natural right of support for the surface which passes 
to the purchaser when he buys it. Although the vendor retains 
the minerals and the right to work them, he can exercise this 
right only at his own risk. It is inaccurate to say that the pur­
chaser buys, in addition to the surface, an easement of support 
for that surface. He acquires the right of support, not as a 
separate easement, but as a natural feature of the title to his



26 D.L.R.J Dominion Law Reports. 453

land. The value of this necessary right, which is incident to 
his ownership, is thus prima facie included in the price which he 
has paid.

Such is the common law both in England ami Ontario, but 
in England it has been completely altered in the cases to which 
they apply by secs. 77 to 85 of the Railways Clauses Consolida­
tion Act, 1845. Under these sections, so far as concerns mines 
and minerals under the railway, or within the prescribed dis­
tance, which is normally forty yards on each side, the company 
is deprived of the natural right to support which it would have 
under an ordinary conveyance. Unless it has expressly pur­
chased the minerals, the owner may work them in the fashion 
which is usual in the district, and even by open working in a 
way which may destroy the railway. He may let down the sur­
face. for the natural right of support has been taken from its 
owner. But he must before working, give the company thirty 
days’ notice of his intention, and the company may, then or 
1 hereafter, if it is willing to pay compensation, give him a 
counter notice, and so, on paying compensation, stop the work­
ing. These provisions are valuable to the company, for they 
enable it to defer finding capital for the purchase of the min­
erals under the land until, for the sake of safety, it becomes 
necessary to do so. On the other hand, the mine owner is, for a 
time at least, free to work, though the amount he receives as the 
price of the surface is diminished by the taking away from it of 
the incidental and natural right to support. If the owner 
claims on a compulsory sale of the surface for injurious affection 
of his title to the minerals, the answer to him is that his title 
is not at present injuriously affected inasmuch as he can work 
freely until he receives a counter-notice, after which he may be 
able to claim full compensation for the minerals themselves.

In the Dominion of Canada the law has been differently 
moulded. Their Lordships have given much consideration to 
the group of clauses in the Railway Act which deal with the 
policy adopted, and they think that their effect is as follows: 
The company which acquired the surface was not, as by the 
English Act, deprived of the natural right to support from sub­
jacent and adjacent minerals. It was, on the other hand, put

IMP.

P. C.

James Hay 
R. i ...

Viscount 
Haldane, L.C.

i x;
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IMP. on terms to compensate the mineral owner at once lor loss ut
I'.i. value arising from the liability to support which rested on him

It. Vo.

after severance of the titles to the minerals and to the surfavt 
This compensation having been paid, the mineral owner was, 
by sections which have a separate and distinct purpose,

Viscount 
Haldane, L.C.

strained from working his minerals excepting under such cond 
lions as might be imposed by the Railway Hoard in the interest 
of the safety of the public. These conditions, in the case of ad­
jacent minerals, might be very easy. In such a case, just hi 
cause the Board was likely to leave him comparatively free i 
work his mines, the initial compensation would be small. A d 
where the minerals lay under the railway, and especially when 
they could only be- won by surface working destroying the rail 
way track, the compensation awarded initially would be heavy 
inasmuch us the title to the minerals and their present value 
for working or for sale, would be materially impaired. Th» ir 
Lordships recognize that considerations may have presented 
themselves to the Parliament of Canada quite different from 
those which presented themselves to the Parliament of Great 
Britain. In the latter country comparatively little land was 
available, and a different scheme from that adopted might have 
placed a heavy burden of finding immediate capital on the rail 
way companies, and might also have unnecessarily interfered 
with the liberties of many mineral owners in the comparatively 
small areas dealt with. In Canada, on the other hand, where 
the railways were likely to extend over great stretches of uu 
developed country, it may well have been wisest to proceed on 
the footing that mineral rights were likely to be less frequently 
of immediate practical importance and would be less often as­
serted. It would, in this view, be natural to let the railway 
companies assume at once under such circumstances liability to 
compensate for injurious affection of title to minerals, while, 
on the other hand, the mineral owner, whose title had been so 
affected, was placed under restrictions to be imposed when he 
if he ever should, desired to proceed to work. The discretion 
was intrusted to the Railway Board, a judicial body intended 
to be presided over by a Judge and to have the assistance of 
experts.
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I f this lx- the result of the Canadian legislation it was proper 
to take the course which the arbitrators took in the present ease, 
and to award compensation for injurious affection.

Their Lordships now turn to the sections on which their 
\ii vv of the question of principle is founded. Section 2b defines 
tlie jurisdiction of the Commission. It is to decide on com­
plaints that any company or person has failed to do any act. 
matter, or thing required to be done by the Act or the special 
Act. or by regulations, orders, or directions made under the 
Act, or that any act, matter, or thing has been done in violation 
thereof. By see. 151 the company may purchase any land or 
uther property necessary for the construction, operation, or 
maintenance of the railway. Sec. 177 enacts restrictions on the 
quantity of land so to be taken. Sees lb!) to 171 relate to mines 
and minerals. The company is not (sec. lb!)), without the auth­
ority of the Board, to locate the line of its proposed railway nr 
construct the same so as to obstruct or interfere with or injuri­
ously affect the working of or the access to any mine then open, 
or for the opening of which preparations are being lawfully 
made. The company is not (see. 170), unless the same have 
been expressly purchased, to be entitled to any mines or min 
liais under lands purchased or taken by it under the Act, 
« wept such parts as arc necessary to be dug, carried away or 
used in construction. No owner, lessee, or occupier (sec. 171) 
of any such mines or minerals lying under the railway or its 
works, or within forty yards from them, is to work the same 
unless leave has been obtained from the Board. On any appli­
cation to the Board for leave to work, the applicant is to submit 
full plans. The Board may grant such application upon such 
terms and conditions for the protection and safety of the public 
as to the Board seems expedient, and may order that such other 
works be executed or measures be taken as under the circum­
stances appear to the Board best adapted to remove or diminish 
the danger arising or likely to arise from such mining opera­
tions The provisions as to compensation are to be found in 
s" l!H and the following sections. Plans, profiles, ami books 
of i-. fcrenee are to be deposited, and then application may be 
uiadc to the persons who arc owners of. or interested in lands

IMP.
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Viscount 
Haldane. L.C.
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( v Inch by the déliait ion sect ion are defined in terms wide earn i 
to include mines) to be taken, or which may suffer damage li < 
tin- taking of materials, or the exercise of any of the pow -, 
granted for the railway, and thereupon agreements nuix !.*■ 
made touching the lands or the compensation to be paid 
the same, or the damages, or as to the mode in which such <•• 
pensât ion is to lie ascertained, and there may be a rcfcreim . 
arbitration. The amount of compensation or damage is, !>.\
192, to Ik* ascertained as at the date of the deposit. By see. : * 
the notice served is to contain a description of the lands t-. !.. 
taken or of the powers intended to be exercised in regard 
them, and a declaration of readiness to pay a certain sum 
rent as compensation for the lands or the damages.

The sections referred to are those which appear to lx...... .
important for the purposes of the present question. Their L« i 
ships interpret them as meaning that there is to be an iminnli 
ate claim for compensation for the value of the lands taken md 
for injurious affection of any other hereditaments the till* to 
which is affected, such as subjacent or adjacent mines and mm 
erals. In default of agreement they think that the entire anmmit 
of compensation is to be ascertained by the arbitrators .in at 
the date of the deposit of the plans and once for all. For tin 
rest the mine owner remains entitled to his minerals but sub 
jeet to any obligation of natural support which attaches on 
severance. The Board is to regulate the exercise by him of his 
remaining rights in the future, and the primary purpose of the 
intervention of the Board is to be the protection, not of the 
mineral owner or of the railway, but of the public. If the Board 
refuse him leave to work, his grievance is against the Board, 
to whom, and not to the railway company his application in 
to be made. The principle on which the Legislature has pro­
ceeded is apparently to dispose of the claim against the company 
once for all on the occasion of taking the land. Their Lordship* 
do not think it necessary to decide whether, either in sec. 26. or 
in sec. 59, w hich relate to the powers of the Board to direct the 
construction of buildings and works on proper terms as to com­
pensation, or in sec. 171, or elsewhere in the Act, any power 
can be found which enables the Board to award to the owner of
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mines and minerals, who has applied to it for leave to work, 
compensation by reason of the Board having restricted his 
liberty in the interest of the public. It may be that the Legis­
lature has thought it right to give no such power. The only 
point, which it is either necessary or proper to decide now is 
that power to award compensation as between the railway com­
pany and the owner of subjacent or adjacent mines for injuri­
ous affection of the title to the minerals has been intrusted to 
the arbitrators. The principle adopted is, as has been already 
observed, one which the case of a country of great extent, with 
its minerals widely scattered, might not improbably commend 
itself ns more adapted to the circumstances than the principle 
of the English statute. At all events this is the principle which 
tin language of the statute appears to lay down.

Their Lordships have examined the reasoning of the careful 
judgment of Hodgins. J.. as delivered on behalf of the Court 
of Appeal, in which the decision of the arbitrators was reversed. 
There are two main grounds on which, after consideration, they 
find themselves unable to concur in his reasoning. They think 
that the arbitrators were right in holding that the mineral 
owner suffered immediate damage as the consequence of the duty 
of support which, on severance, the law imposed on him. and 
that so far as the shale under the railway track was concerned, 
In substantially lost the value of his shale, the more plainly so 
because it could only be worked from the surface. It is no 
answer that the owner probably did not desire to get at his 
minerals at once. His title to them was practically, so far as it 
was possible to foresee, destroyed, and he suffered immediate 
Ions accordingly. They are further, for the reasons already 
given, of opinion that even if they were satisfied of the correct­
ness of the view of the learned Judge on the other point, they 
ought not to treat it as arising at present. That view was that 
the Board has the power, upon the application of the mineral 
owner, to order the railway company to “acquire such part of the 
minerals as in England would be covered by the counter-notice of 
the railway company ; or to put it in another form, to so support 
and maintain their line, and to acquire the necessary land and

467

IMF

F.V.

.1A M KB I ! X >

R. Vu. 

Heldanè/L.C.



4>

IMP.

P. V.

.1 xmi h Hay 
i;. Co.

ilaldene. L.O.

Dominion Law Uii-okts. 126 DLk

minerals for that purpose.” They air not, an at present ! 
vised, prepared to express tliv opinion that the Canadian At 
liaa substituted for the Knglish system of notice, counter-mi 
and compensation the interposition of the Board, and that 
latter has jurisdiction to protect the mine owner and the railu 
company by its order. It appeal's to their Lordships that 
may well be that the powers of the Board to impose eonditi > 
on the action of the mineral owner arc conferred for a wlmllx 
different purpose, and do not extend to the making of any mi h 

order. But they hold that the question does not arise for 
mediate decision if it is once established that injurious affic­
has occurred to the extent of depriving the mineral owm-i f 
the present value of his subjacent minerals by the imposition 
of the duty of support and the taking away of the right of sui t < 
working. They think that the arbitrators in substance limit 
with the question of compensation on a proper principle. \> t. 
adjacent minerals no controversy arises.

In the result their Lordships think that the appellant 
entitled to be awarded compensation for loss of title, a loss sub­
stantially equivalent under the circumstances to the value of 
the shale. They hold that the arbitrators were bound to take 
this loss into account in assessing the compensation to be paid, 
and that the respondents must therefore pay to the appellant 
the a g ree< 1 sum of $230,820, and they will humbly advise Ills 
Majesty accordingly.

As the appeal has resulted in a settlement of other ques­
tions in dispute, and as the victory in the litigation is a divided 
one, they think that the proper mode of dealing with the costs 
will be analogous to that adopted in the Court of Appeal md 
that there should be no costs either of the first hearing of this 
appeal or of the cross-appeal, or of the hearing in the < urt 
below. The respondents ought, however, to pay to the appel­
lant the further costs limited to those occasioned by the attend­
ance of counsel ami solicitors at the second hearing before this 
Board.

Judgment according
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MILK FARM PRODUCTS AND SUPPLY CO. v. BUIST.
Ontario Hapi'eiue Court. .1 p/tillalr IHrinion. Ucmlith. C.JJt.. Uarron

Marlarm, Mmjrv mut HotUjiuH, .1.1. I January 10. 1010.
I \ I VINHt AXO 1*1 K« Il AHKB i # I K—25 I—RKM IHMoN —I'«► ok 1'ltoi‘l KT V 

PBKVKXTKII IIV Ml XlflP.M. BY LAW.
Rt-weiitHioii of h miami tin* recovery of pnn-liune money |iaiil on ne 

count tliiMiHif cannot In- had merely Imvmiihc the |iron|ivvlive u*e of the 
|uo|H‘rty i* remlereil ini|M«—In a niunicipal In law

Appkal from tin- judgment of Middleton. .1.. dismissing an 
art ion for tin- rescission of an agreement.

F. Washington, K.( '.. ami A. .1/. Lt iris, for ap|ielliiiits.
IK httflis (Irani, for defendant, respondent.
(i xurow. J.A.î—The aetion was brought to obtain the reseis- 

sion of an a green n lit dated April 24. 1914. made between the 
plaintiffs and the defendant, for. among other things, the sale 
lix the defendant to the plaintiffs of eertain premises on K niera It l 
street south, in the city of Hamilton, upon which the defendant 
was then carrying on a dairy business, and a return of $8.000 
which hail lieen pa it I upon account of the purchase-money.

The grounds upon which rescission is sought, as set out in 
the statement of claim, are: (1) that the agreement became im­
possible of performance: (2) that the object and purpose of the 
agreement were frustrated and the consideration for it failed ; 
(3) that the agreement was and is illegal; and (4) that the 
parties to the agreement were mutually mistaken as to the exist­
ence of a eertain by-law of the city which rendered their con­
templated enterprise under the agreement illegal.

There seems to be little or no dispute about the facts. The 
plaintiffs, an incorporated company, contemplated entering ex­
tensively into the business of supplying milk and milk products 
at the city of Hamilton. The defendant had been successfully 
carrying on. upon the land in question, business of a sonv what 
similar nature, and it was deemed advisable to acquire net only 
his premises but his goodwill and his sendees ns manager of the 
new business, all of which arc provided for in the agreement. It 
was also intended considerably to enlarge the buildings and 
plant so used and occupied by the defendant, and considerably 
to extend and increase the then existing business. But. shortly 
after the agreement had been entered into, what appeared to the
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parties to be a serious obstacle, preventing the enlarging of the 
existing buildings upon the land, developed, in the shape < f a 
city by-law passed on the 27th October, 1913, which had included 
tho defendant’s land in a residential area and prohibited the 
erection wdthin it of any “factory,” among other things. KfT »rts 
were made for a time by both sides to obviate the difficulty which 
appeared to be thus interposed, but in the end without suec. ss. 
with the result that the whole enterprise was apparently given 
up by the plaintiffs, and the defendant—who had been in posses- 
sion as manager for the plaintiffs under the agreement—resii-nod 
possession as owner after notice to the plaintiffs that he intended 
to do so by reason of the plaintiffs’ default in carrying out the 
agreement. Thereupon this action was brought.

The defendant does not ask that the agreement should he 
performed, but is apparently content to accept a cancellation if 
the plaintiffs’ claim for a refund is disallowed.

Middleton, J., was of the opinion that rescission could not 
be granted, because the plaintiffs were not in a position to re 
store the defendant to the position of things which existed be 
fore the agreement was entered into. He also expresse. 1 the 
opinion that the agreement should be regarded as executed and 
not merely executory, because the plaintiffs had taken posses­
sion ; and that it eould not be said that there had been a com­
plete failure of consideration sufficient to justify rescission upon 
that ground.

It is not, in my opinion, a material circumstance, as wa* 
urged before us. that a considerable portion of the purchase- 
money, now sought to be recovered, was paid after both parti# 
were aware of the existence of the by-law. Roth parties were, 
when the payments were being made, of the opinion, or at least 
indulging in the hope, that the difficulty created by the by-law 
would be overcome, and wrere looking forward to a full per­
formance of the agreement. Nor is it, in my opinion, material 
to consider whether the by-law, which by one of its clauses per 
mits the city council to suspend its operation in individual 
cases, was a valid by-law which the parties were bound to obey : 
a somewhat similar provision having been held fatal in Hr \ash 
and McCracken (1873), 33 V.O.R. 181: for both parties ae-
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quiesced in the conclusion that it was a valid by-law and that 
it presented an insuperable obstacle to carrying out the original 
intention.

The plaintiffs’ real difficulty, it seems to me, is that while 
disappointed in the enlarged use to which it was proposed to 
put the defendant’s land, by extending and increasing the build­
ings and plant, they did get, or at least could have got, under 
the agreement, this very land, with the business and goodwill 
agreed to be purchased. Under such circumstances, it is. I think, 
quite out of the question to say that there was a total or even a 
partial failure of consideration ; there being no evidence that the 
price agreed upon was made in any way to depend upon the 
proposed additions and enlargements.

The defendant is in no way shewn to be responsible for the 
plaintiffs’ disappointment. lie practised no deceit and made no 
false or erroneous representations for the purpose of bringing 
about the sale. Indeed, so far as appears, he was probably as 
much disappointed as the plaintiffs; for, in addition to the 
turbance of his own affairs, he lost the management, at what 
seems a large salary, of the proposed new business.

Nor was there any mistake, mutual or otherwise, about the 
parties, the subject-matter, or the consideration tin- n lal 
grounds for relief upon the plea of mistake. I have not -cn 
able to find, nor did I expect to find, a single case in wl h re­
lief had been granted to a purchaser because he was dis in ted 
in the use to which he might be able to put the purcl . d pro­
perty. unless some other ground intervened.

A somewhat similar question is discussed in Smith v. Hughes 
(1871), L.R. 6 Q.B. 597. That case, it is true, arose upon a 
sale of goods, to which in some respects different principles 
apply, but it clearly determines that a wrong impression upon 
the part of a purchaser as to the quality of what he is buying 
uivw oats instead of old) is harmless unless brought about by 
the vendor: a conclusion, it seems to me. quite as applicable to 
a sale of land as to a sale of goods.

Other cases, such as Cooper v. Phihhs (1867), L.R. 2 ILL. 149, 
and Scott v. Coulson, [19031 1 Ch. 453. before Kekewicli. ,T„
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ONT. and, in appeal, 11903] 2 ('h. 249. acknowledge the correctness 
s.c. of the principle. In the former, at p. 164, Lord Cranworth
" puts the plaintiff's right to he relieved upon the ground of mis-i iiv piwmiii n i in iciivivu upuii ouuu im i in-

Farm take in accepting a lease of his own property upon the ground
I'BODVcre that he had been honestly hut mistakenly misled by the uncle of

Sl mT <5° the lessor, under whom she claimed. And in Smith v. Coulson
it appeal's, at p. 453 of the report in 11903] 1 Oh., in the siatc-

;*m>w. j.a. ment of facts, that the defendant Coulson had received informa­
tion which led to the belief that the. person on whose life the 
policy of insurance respecting which the parties were contract 
ing had been issued, was dead, and that he. Coulson, had. be­
fore the close of the negotiations, undertaken to communicate to 
the plaintiffs any information which he might receive as to tin 
existence of the assured, but did not disclose the information he 
had received. See also Tamplin v. James (1880), 15 Oh. I) 215

Even if it should be assumed, as the plaintiffs contend, that 
there was a failure of consideration, the plaintiffs’ position 
would not. in my opinion, he improved. In what are called the 
“coronation” eases the principle applied in Appleby v. .1 biers 
(1867). Lit. 2 O P. 651, was approved, and it was laid down 
more than once that money which had been paid upon the con­
tract before the failure could not be recovered back. See Ilrrnt 
Bay Steamboat Co. v. Hatton, [1903] 2 K.B. 683, in which the 
defendant unsuccessfully counterclaimed for a return of de 
posit. There was a similar counterclaim in Krell v. Henni, in 
the same volume at p. 740, but it was not pressed. See also 
Civil Service Co-operative Society v. General Steam Navigation 
Co., in the same volume at p. 756, an unsuccessful action to re­
cover a payment made before the event.

In my opinion, the appeal fails and should be dismissed with 
costs.

Maciarex, J.A. :—I agree.
Magee, J.A. :—I agree in the result.
Hodoins, J.A. :—It was, no doubt, the purpose of bothHorigins, J.A.

parties to erect a factory for the purpose of the proposed milk 
business on the lands purchased. That was the underlying idea 
which induced the appellants to do what they did. This element 
was common to both parties. The acquisition of the title, the
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employment, of the respondent ns manager, the inclusion in his ONT.
salary of $100 per month to superintend the construction of the s. c.
new plant, and his acquiring stock in the company, were all

PRODUCTS
done to put the appellants in a position to carry out their pro­
ject. in which the respondent, as a stockholder, became largely ANI1 
interested. The respondent admits that going into the milk Supply m
business was the primary object, and that, if a plant for pas
teurising milk could not be put up, it would frustrate the main A
object of the agreement. He seeks to limit this view to the ap­
pellants, hut. 1 think, unsuccessfully.

Pursuant to the contract, the appellants became the owners 
of the business of the respondent, and were, in legal contempla­
tion. ready and willing to carry' out the purpose they contem­
plated.

The prohibition in by-law number 1534 existed at the date of 
the contract : and. if it rendered the purpose an impossible one 

n that date, the contract would In- void ah initio, subject to 
whatever qualifications in tin* consequent rights of the parties 
might be found to subsist owing to its having been executed 
partly or in whole: Clark v. Lindsay (1903). 88 L.T.R. 198; 
ttlaktlry v. Muller <(• Co., [1903] 2 K.B. 760 (note) ; Civil Ser­
ein Co-operative Society v. General Steam Navigation Co.,
[19031 2 K.B. 756, 764: Chandler v. Webster, [1904] 1 K.B.
493; Elliott v. Crutchley, [1904] 1 K.B. 565. [1906] A.C. 7.

In view, however, of the decision in Re Nash and McCracken,
33 l\< 1Î. 181. the by-law was always bad on its face. The under­
lying purpose of the contract, therefore, has never been rendered 
legally impossible. I do not see that mistake in appreciating 
the effect of the by-law makes any difference in this result. The 
appellants found their case upon the contract having been always 
impossible of performance. If that position cannot be main­
tained. their mistake in imagining that it could be, is not relevant, 
as it seems to me.

In the result, the appeal must be dismissed and the judg­
ment affirmed. If the legal effect of the by-law was what the 
appellants assert, T am not prepared to say that their right, if 
under the circumstances they have any right, to recover back the



464 Dominion Law Reports. |26 D.L.R.

ONT. money paid, could be completely met on the ground slated in the
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judgment in appeal, though it is not necessary to decide that 
question.

Meredith, C.J.O. :—I agree. Appeal dismiss!d

B. C.
REX v. DE MESQUITO.

Itritish Columbia Court of Appeal. Macdonald. C.J.A., and Martin. Ilalhl» ■
C. A. anti McPhillipa, JJ.A. duly 13, 1015.

1. Appeal (§ VII M3—535)—Error warranting reversai or oon\i< ii.a
—Confession improperly admitted.

Where the whole circumstances negative any reasonable inference 11 mi 
the accused freely and voluntarily made the confession or adim -i.-n 
put in evidence against him, the uncontradieted evidence being :ill one 
way to shew that the accused was terrorized into making it, a eonvi- •lion 
made in reliance upon such confession will In* set aside on an app< J l>\ 
ease reserved ; no order will lie made remitting the ease for a new tvi;il 
if in the opinion of the Court of Appeal the interests of justice ■ not 
require it.

[It. v. Lai Piny, 8 Can. Cr. Cas. 407, 11 B.C.11. 102; It. v. 1/ ,
18 D.L.R. 180, 22 Can. Cr. Cas. 354, referred to.)

2. Evidence (§ VIII—674)—Confession—Proof that voluntary
Where the master accompanied by a police constable threatened his 

servant saving “you will In* arrested if you do not say where the mien 
goods are/’ the statement made by the servant should be excluded from
1 icing put in evidence against him because it was not made freeb and 
voluntarily.

[/?. v. Thompson, [1803] 2 Q.B. 12; Ibrahim v. The King, (101 ! \.<
599; It. v. Ityan, 9 Can. Cr. Cas. 347, applied; and see It. v. Whit-. 15
Can. Cr. Cas. 3ft. IS O L P. 64ft; It. v. Sirffoff, 15 Can. Cr. Cas, : m JO 
O.L.R. 103; It. v. Rossi, 17 Can. Cr. Cas. 182; Trcpanùr v. The King.
19 Can. Cr. Cas. 290; It v. Ilotp, Singh. 12 D.L.R. 626. 21 Cm <’•
Cas. 323.1

statement Crown case reserved.

Mm donnld,
O.J.A.

W. M. McKay, for the Crown.
./. W. DeB. Farris, for the appellant.
Macdonald, C.J.A.:—The question submitted for our deci­

sion was this: “Was the said written confession or admission

Martin, J.A.

properly admitted in evidence by me, or should 1 reject the same?'
My answer to this is that it was not properly admitted and it 

should have been rejected and the conviction should he set aside
Martin, J.A.:—The question of law reserved for us is whether 

or no the confession of the accused was properly admitted in 

evidence. The learned Judge in stating the case simply says 
that he “held the statement in writing was voluntarily made" 

but does not set out the evidence which he considered in coming 

to that conclusion as should be done : R. v. Sleeman (1853). 
Dears. C.C. 349; Bm ▼. Todd (1901), ft Oml Cr. Cm 514 11 

Man. L.R. 364; but simply attaches to the reserved case a 
transcript of the whole evidence taken at the trial. This has
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caused a good deal of inconvenience and additional work to us 
because instead of the evidence on the question of the admis­
sibility of the evidence living all taken at one time, according to 
the established practice, on the decision of that preliminary 
question by the Judge, which is a trial within a trial (Hoyle v. 
Wiseman (1855), 24 L.J. Ex. 284; R. v. Vi au (18118), 7 Que. Q.B. 
362, 364 , 368; R. v. Ryan (1005), 9 Can. O. Cas. 317, 9 O.L.R. 
137; R. v. Booth (1910), 5 O. App. U. 177), it was taken at dif­
ferent times and is scattered about through the course of the trial 
and the confession was let in subject to its being later displaced 
a practice which, if 1 may say so, is inconvenient and undesirable 
before a Judge solus, and before a jury is still more so, and will 
result in a new trial: R. v. Sonyer (1898), 2 Can. Cr. Cas. 501.

In determining the question of the propriety of the admission 
of the confession, the onus is upon the Crown to—
“prove affirmatively to the satisfaction of the trial Judge that 
it was made freely and voluntarily and not in response to any 
threat or to any suggestion of advantage to be inferred either 
directly or indirectly from language used by a person in a position 
of authority in connection with the prosecution of the person by 
whom the confession was made.”
Per Osler, J.A., in Rex v. Ryan (1905), 9 Can. Cr. Cas. 347, 9 
Ont. L.lt. 137, who “among the legion of varying voices on the 
subject" adopts that very clear language from R. v. Thompson. 
11893J 2 Q.B. 12, 17 Cox C.C. 641.

On the evidence it appears to me clear beyond doubt that the 
confession should have been rejected because1 the case is one where 
the master with a police constable in attendance (in plain clothes 
but known to the accused to be a constable) threatened his ser­
vant, saying “You will be arresteel if you do not say where the 
goods are," thus bringing this case within e. g., R. v. Thompson 
1788 I Leach, 291; It. v. RickanU (1812), 5C. k P. SIS; It. v. 

Ileum (1841), C. <& Mar. 109; It. v. Luckhurst (1853), Dears.
245; H. v. Rose (1898), 67 L.J.Q.B. 289; and R. v. Jarvis (1867). 
h.R. 1 C.C.R. 96 (per Kelly, C.B., and Willes, J., at 99, as to the 
technical meaning of such expressions), some of which cases are 
not indeed so strong in favour of the respective prisoners as this is.

Ibis admitted fact was alone sufficient to exclude, apart from 
what might be said about the other statements to the effect that
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B C~ if the servant would pay for the goods the matter would be kept
C. A. from the knowledge of his wife who was ill ; and also the evidence
jlEX of the constable that the master and servant were “trying to fix

r. it up between them." To my mind the whole circumstances
Mksquito entirely negative any reasonable inference that the accused w
Martin f a a(,tinK “freely and voluntarily;” I think, in short, he was ter­

rorised to an unusual degree. The only suggestion that could Im 
made to the contrary was that the threat, or inducement, related 
to another subject-matter, viz., certain goods at Chilliwack am 
the subject of the present charge (of stealing goods valued at 
$128.50 in the master’s Vancouver office on 14th December, Mill 
and therefore not he imported into it: H. v. Todd, tm/im. 
But that is not the case on the facts here, because though tlie 
Chilliwack matter was mentioned, as well as some difficulty in 
Calgary, yet the conversation also related to the Vancouver theft 
and the threat or inducement extended to that as well as to tin 
others. The accused indeed swore that before he signed tin 
confession his master charged him with having broken into the 
Vancouver office in December, which is not in any way denied, 
and that is why he put the following note at the end of tin con­
fession, which covers the missing Vancouver goods:-

“ Willing for goods taken from office, $128.50, to settle at. S2.Ô0 
a week.”
I wished judgment to be reserved primarily out of respect to 
the learned Judge below so t hat I could consider if there was any 
proper ground for refusing to confirm his decision because it was 
submitted that there was evidence before him on which he could 
reasonably have reached the conclusion he did and that conse­
quently we could not interfere as this Court has no 
entertain questions of fact except by leave under sec. 1021. See 
R. v. Mulvihill (1014), 18 D.L.R. 180. 22 Can. O. Cas. 354. 
Mulvihill v. The Ring, 18 D.L.R. 217. 23 Can. Cr. Cas. 104. 
40 Can. 8.C.R. 587.

I agree that if it were the case that the Judge had made a 
finding on conflicting facts before him, it would seem to he im­
possible to escape from it because it has long been decided that 
this question of fact must be tried and adjudicated upon by the 
Judge alone. Starkie on Evidence, 4th ed. (1853), 788; Russel! 
on Crimes (7th ed., 1010), 2157; Taylor on Evidence (10th ed.. 
1006), par. 23A, p. 25; par. 872, p. 612; 0 Hals. 395; Rex v.

1

53271^
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Hitch (1810), 1 Stark. 521, 523 (n); It. v. damn (1848), 1 Dm. B C
320, per Erie, .1.; and Bartlett v. Smith (1843), 11 M. <V W. 483, c.A
particularly the criminal cases cited bv Huron Parks. -----1 Hex

Two of the Judges of this Court of Criminal Appeal expressed 
the opinion in It. v. Lai Ping (1004). Il B.C.H. 102, 8 Can. (>. m i i ., 
Can. 407, that:— -----

, Martin. J.A.
“Where the question as to whether or not the Judge was right 

in his estimate of the credibility of the witnesses ... it 
would generally happen that an appeal would Ik* fruitless but 
that makes the question none the less a question of law and capable 
of being preserved.”

My view was ( 11 B.C.H. 108]:
I am strongly of the opinion that where the point of law 

depends upon conflicting facts the finding of the magistrate is of 
the first consequence as to what facts are established by tilt- 
evidence. ”

The fourth Judge, Mr. Justice Duff, said:
"If the question reserved were whether or not there was any 

evidence upon which the trial Judge could hold that a confession 
was free and voluntary, that ie a question of law. ()n tin-
other hand, if the decision of the preliminary question turned 
upon conflicting statements of fact made by witnesses, I should 
have thought that it was fairly clear that the correctness of such a 
decision could not be raised on a question of law. I should cer­
tainly find some* difficulty myself in stating a east- arising upon 
such a decision in the form of a question of law.”

This case was cited by me in It. v. Mulvihill, 18 D.L.R. 181),
22 (’an. Cr. Cas. 354, 19 B.C.H. 197, at p. 211, in support of tin- 
contention that the exercise of a Judge's discretion in postponing a 
trial was a question of law, but that view was not taken by a 
majority of my learned brothers or by the Supreme Court of 
Canada (18 D.L.R., 217), so it would follow that Mr.
Justice Duff’s opinion is the one that should be given full effect 
to. The Court of Criminal Appeal in England in It. v. Booth. 
wPro> recognised the question of “custody” as being one for tIn­
détermination of the Judge in this finding of fact in the “trial 
within a trial” before him.

And in Lewis v. Harris (1913), 24 Cox (if), the same Court at 
<1, per Darling, J., in allowing an appeal from magistrates who,

^
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B. C. tin* facts not being in dispute, excluded a confession on the wrung
0. A. assumption that because no caution was given by the constable

Rex

De
Mksquito

it was their duty to disregard it, said, after pointing out that tin 
magistrates had not in reality exercised any discretion:—“That 
is a wrong decision in law and therefore this appeal should he 
allowed.”

Martin. J.A.
If the Judge can determine the often crucial fact of custody 

why not any other such as the “person in authority,” etc.? ThU 
Court has no power conferred upon it to rehear or review any 
question of fact whether found by Judge or jury, save as aforesaid. 
In civil cases of course, the Judge’s finding of fact may be re­
viewed: Boyle v. Wiseman, 24 L.J. Ex. 284, supra, per Alderson, It.

The Privy Council, as their Lordships recently said in Ibrahim 
v. The King, [19141 A.C.599, 83 L.J.P.C. 185, 24 (ox 174. at 1K4. 
stands in “a particular position” in regard to criminal proceed­
ings, and does not exercise “the revising functions of a general 
Court of Criminal Appeal,” but refuses to grant leave to appal 
except on certain specified grounds (c. g., violation of natural 
justice), and in that case their Lordships refused to interfere with 
the discretion exercised by the trial Judge in allowing a certain 
confession to be admitted as evidence. The case is noteworthy 
because of its valuable review of the decisions and the statement 
p. 184, that “The English law is still unsettled, strange as it may 
seem, since the point is one that constantly occurs in criminal 
trials.’’ I respectfully venture the suggestion that one cause, if 
not the principal one, of this unsettlement arises from overlooking 
the point that it is the exclusive province of the Judge below v> 
deal with facts, the Appellate Court frequently without any 
objection assuming, without jurisdiction, to deal with what are 
matters of fact instead of confining itself to the law.

But in view of the case at bar, it is not a question of sufficiency 
of evidence but of no evidence, which is admittedly a question of 
law: R. v. Lai Ping [8 Can. Cr. Cas. 407], supra; R. v. White 
(1914), 24 Can. Cr. Cas. 74.

The uncontradicted evidence here is all one way and the 
learned Judge should have decided himself that no one could 
reasonably have found that the confession was free and volun­
tary, and consequently should have rejected it.

It follows that as there is no other evidence uixm which thr 
conviction can be supported, it should be quashed.
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(îalliher, J.A., concurred with the Chief Justice. BC
McPhillipb, J.A.:—The question to be determined is whether C. A 

the confession or admission was properly admitted in evidence? j{,KX
At the* outset I may say that the alleged confession or admis- jjj.

<i<m is in itself an unintelligible jumble of words and figures. In Mksqvito 
saying this, I do so with the greatest of deference to tin* learned m.ehimZ. j.a. 
trial Judge, he having as I can only assume some way of giving 
a meaning to that which is otherwise meaningless; and with every 
rcqxTt to the learned trial Judge, in my opinion too much weight 
was given to this writing. In fact it would appear that, upon 
this, guilt was held to be established. The questions arising are 
then— whether this confession or admission was improperly ad­
mitted and if improperly admitted did some substantial wrong or 
miscarriage take place on the trial?

It would appear that the accused was a commercial traveller 
in the employ of one Crowe, the business being the selling of 
cigars and tobacco, and the accused was charged with unlawfully 
breaking into and entering the shop of Crowe in the City of Van­
couver and stealing therefrom cigars and tobacco to the value of 
1128.00.

The confession or admission of guilt which was admitted in 
evidence by the learned trial Judge was obtained from the accused 
by his employer Crowe, and it is apparent that the circumstances 
attendant upon the giving of the confession or admission were 
such that wholly disentitled same from being admitted in evidence.
1 will not here set forth in detail all the evidence which to my mind 
conclusively establishes that it was not freely or voluntarily 
given, as that is quite unnecessary. It is sufficient to say that 
threats of arrest were made by Crowe preceding the giving of 
the writing unless the accused stated when* the goods were ; and 
the accused was taken into the detective’s room and, Crowe and 
the accused being there, Crowe stated that he did not want the 
goods hut that the accused should admit that he* had stolen the 
goods and what he had done with them. And it is apparent that 
Crowe, the employer, induced the accused to make the* confession 
or admission with the representation that, if made* anel the accused 
accounted for the goods in mone*v, there would be* ne» prosecution.
This is well established in my opinion by the* polie-e* officer Crewe.
Further Crowe, the employer, as a matter of further inducement
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it would appear, stated that he would continue the accused in his 
employment. It is true that this latter inducement rests upon 
the evidence of the accused alone hut it is to 1m* noted that ( ><aw­
ait hough called in rebuttal, does not deny the statement. I'pon 
all of the facts it cannot 1m* said that the accused in giving tin 
writing which was admitted in evidence gave same fully or 
voluntarily.

In Ibrahim v. The King, [1914] AX’. 599, I xml Summer at 
pp. 609, 610, said:—

“It has long been established as a positive rule of Knglish 
criminal law that no statement bv an accused is admissible in 
evidence against him unless it is shewn by the prosecution to 
have lM*en a voluntary statement in the sense that it has not 
Imvii obtained from him either by fear of prejudice or hope of 
advantage exercised or held out by a jmtsoii in authority. Tin* 
principle is as old as Lord Hale. The burden of pr<M>f in tin- matter 
has lx*en decided by high authority in recent times in Ibg v. 
Thompson, [18931 2 Q.B. 12, a case which, it is important to 
observe, was considered by tin* trial Judge Is'fore he admitted 
the evidence.”

When Keg v. Thompson, supra, is read it has elements similar 
to the present cast*. There the prisoner made out a list of moneys 
which he admitted had not la-en accounted for by him, the prose­
cution being one for emlM-zzlement. The chairman of the com­
pany had said to a brother of the prisoner: “It will be the right 
thing for your brother to make a statement and the Court 
drew the inference that the prisoner when he made the confession 
knew- that the chairman had spoken these words to his broth*r 
and it was held that the confession of the prisoner had not Ix-en 
satisfactorily proved to have lieen free and voluntary and that 
therefore evidence of tin* confession ought not to have lx***» 
received.

In the cast* we have before us we have the direct statements of 
the employer Crowe to the accused, his employee, and what was 
said by Crowe was much more far-reaching than what was shewn 
to have lM*en said in Keg v. Thompson, 11893] 2 Q.B. 12

Cave, J., said in Keg v. Thompson, supra, at p. 15:-
“Thc question in this case is whether a particular admission 

made by the prisoner was admissible in evidence against him i
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“If it flows from hope or fear, excited hy a person in authority,
it is inadmissible.”

And at pp. 10-17, further said:
“These principles are restated and affirmed by the present

I»:
MKSQlTruLord Chief Justice in Hey v. Fennell (7 Q.B.D. 147, at p. 150) in

the following words : ‘The rule laid down in Russell on Crimes is 
that a confession in order to be admissible must lie free and 
voluntary ; that is must not be extracted by any sort of threats 
or violence nor obtained by any direct or implied promises how­
ever slight nor by the execution of any improper influence. It is 
well known that the chapter in Russell on Crimes containing that 
passage was written by Sir E.V. Williams, a great authority on 
these matters.”

It is exemlinglv ]>ertinent to the case now Indore us to note 
wlmt Cave, J., continuing and at pp. 18 and 19 said:—

“I would add that for my part I always suspect these confes­
sions, which are supposed to lie the offspring of penitence and 
remorse, and which nevertheless are repudiated by the prisoner 
at the trial. It is remarkable that it is of very rare occurrence 
for evidence of a confession to be given when the proof of the 
prisoner's guilt is otherwise clear and satisfactory; but, when it is 
not clear and satisfactory, the prisoner is not unfrequently alleged 
to have been seized with the desire bom of penitence and remorse 
to supplement it with a confession—a desire which vanishes as 
soon as he appears in a Court of justice.”

In this particular case there is no evidence of the guilt of the 
prisoner unless it Ih* that this confession or admission be held to 
establish it; and apparently the learned trial Judge (His Honour 
Judge Melnnes) proceeded u]xm the confession or admission— 
which he interpreted as establishing guilt—as in giving judgment 
lie made use of the following language:—

“The only difficulty I had alxnit this case to determining the 
admissibility of this in accordance with outlying principles, 
whether that confession, if it can be deemed such, was admissible 
or not. I was of the opinion and I am now that it is admissible, 
and with that admission liefore the Court I cannot possibly see 
how the accused can escape.

“Mr. Farris:—Would your Honour hear further argument on 
the law on that?
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“Tin* ( 'ourt If you wish, hut ns 1 was about to say, in this 
confession tlicrc is this statement : ‘Willing for goods taken from 
office to settle .’ I do not see why a person of common sense would 
make such a confession if he didn’t take them. I believe the 
evidence is admissible, that being so I have to find the accused 
guilty. 1 do not find him guilty of shop-breaking, but I find him 
guilty on the charge of theft.”

It is therefore clear that it was upon the confession or admission 
that the learned trial Judge went—a confession or admission which 
was not satisfactorily proved to have been given freely and volun­
tarily and which consequently should not have been received

This Court—sitting as a Criminal Court of Appeal and passing 
upon questions of improper admission or rejection of evidence or 
anything done not according to law at the trial or some mis­
direction given—is not to set aside the conviction or direct a new 
trial although error is found, unless of the opinion that sonn 
substantial wrong or miscarriage was thereby occasioned on the 
trial (Can. ('rim. Code, sec. 1019).

In the present case in my opinion substantial wrong and mis­
carriage was occasioned, as unquestionably it was upon the con­
fession or admission (which in my opinion was erroneously ad­
mitted) that the learned trial Judge proceeded and upon which 
he found the accused guilty; and without the confession or admis­
sion upon which the learned Judge so greatly relied it can well I» 
said that there is no evidence upon which the accused could 1» 
convicted, and to allow the conviction to stand would offend 
against the principles of natural justice. In Ibrahim v. The King. 
[1914] A. C. .">99, supra, Lord Sumner at pp. G13-G14, said :

“The learned trial Judge in the present case, in addition to 
the argument of counsel for the defence, had before him a easi- 
decided in 1908 by the Full Court at Hong Kong, Ilex v. Wong 
Chiu Kirai (3 Hong Kong L.R. 89), in which the English author­
ities up to that time were very fully examined. Before admitting 
the evidence of the appellant’s statement he consulted Goinpcrtz. 
J., who had been a party to that decision, and accordingly it is 
clear that he * the statement only after the fullest con­
sideration. The English law is still unsettled, strange as it may 
seem, since the point is one that constantly occurs in criminal 
trials. Many Judges, in their discretion, exclude such evidence, 
for they fear that nothing less than the exclusion of all such

7667
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statements can prevent improper questioning of prisoners by B-c 
removing the inducement to resort to it. This consideration C. A.
ilevs not arise in the present case. Others, less tender to the 
prisoner or more mindful of the balance of deeided authority. < 
would admit such statements, nor would the Court of Criminal miJ,)', m, 
Vmeal quash the conviction thereafter obtained. if no sub- -----

. . McPIilllli*. J.*
q ant ini miscarriage of justice had occurred. If. then, a learned 
Judge, after anxious consideration of the authorities, decides in 
accordance with what is at any rate a ‘probable opinion' of the 
present law, if it is not actually the better opinion, it appears to 
their Lordships that his conduct is the very reverse of that ‘viola­
tion of the principles of natural justice’ which has lieen said hi 
lie the ground for advising His Majesty's interference in a criminal 
matter. If. as it appears even on the line of authorities which 
the trial Judge did not follow, the matter is one for the Judge's 
discretion, dei>ending largely on his view of the impropriety of 
the questioner’s conduct and the general circumstances of the 
rase, their lordships think, as will hereafter be seen, that in the 
circumstances of this case his discretion is not shewn to have lieen 
exercised improperly.

“ Having regard to the particular ]M>sitiou in which their 
Lordships stand to criminal proceedings, they do not propose to 
intimate what they think the rule of English law ought to lie. 
much as it is to lie desired that the point should Ik* settled by 
authority, so far as a general rule can be laid down where 
circumstances must so greatly vary. That must lie left to a 
Court which exercises, as their lordships do not. the revising 
functions of a general Court of Criminal Appeal : Clifford v. Tin 
K ni y-Em juror, [1913] L.K. 40 Ind. App. 241.”

This Court, being a Court of Criminal Appeal and in par­
ticular charged by Parliament with deciding the question whether 
any substantial wrong or miscarriage was occasioned on the trial, 
when of opinion that some evidence was improperly admitted 
cannot be affected by the question of the Judge’s discretion.

It follows that the discretion of the learned trial Judge in 
admitting the evidence was improperly exorcised. There can Im­
ho fetters upon the powers of the Criminal Court of Appeal other 
than those imposed by Parliament, in deciding questions so 
momentous in safeguarding the liberty of the subject.

The conviction should be quashed, it not 1 icing in my opinion 
a case for the direction that a new trial be had. Conviction quashed.
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BEAMENT v. FOSTER.

Ontario Sayre me Court. 1/lyellale llirisiun, Meredith, tV.C./'., AV n 
Lennox and Masten, JJ. January 20, 1010.

1. Wills i 6 I I)—37)—Tkstamlxtaky capacity—Delusions—Busin.\ -u

Whore the provision- of the will itself prove that it was not alhi-Uil 
I tv insane delusions, it must he found that it was not so affected ; an>< 
after the court is siillieiently satisfied of the due execution of a will u* 
required I ty law I tv an apparently competent testator, the onus of 
proving that the will was a Heeled hy insane delusions is shifted upon 
the party opposing the will on that ground.

| Skinner v. t'nn/u liar non, 32 ( au. N.C.Il. 58. applied; see also
Mo in her y V. Junes, 2ô D.L.H, 760.]

2. Ann xi. is Nil 1.3—48»)—Review op facts—Testamentary vavx< ity
—I n ma m: delusions.

Where no error in laxv is shexvn. an Appellate Court will not i 
fere with the findings of a trial judge upon a question of fact, that the 
dispositions made hv a testator were not affected hy insane deliMniK

3. Courts i # V If—2115)—Stahl iikuihih—Fixminus of pact—Hi mm x«.

A linding of fact in one case cannot have any binding effect in any 
other case, except by way of estoppel.

I .Il IM.MKNT (SUE I —1540)—COX IFMT OF WILL—UKH .11 UK ATX- AliMM 
I1KX KFICl ARIKH.

A judgment in an action for the contest of a will i~ binding only I» 
tween the parties to the action and cannot prejudicially affect any 
beneficiaries net before the court.

5. Cohth i # 1—I )—Hulk op awaboinu—Exceptionn.
As a general rule costs are awarded to the successful party, and il«- 

subject of costs is mentioned only xvhen an exception to that nil* 
is made.

Appeal by the defendant front the judgment of the Surrogate 
Court in favour of the plaintiff, the executor, in an action to 
establish the will, arising out of the plaintiff’s petition for a 
grant of letters probate.

(Him Osier, for appellant.
.1. //. Armstrong, for plaintiff*, respondent.
The judgment of the Court was delivered by 
Meredith, C.J.C.R :—This appeal arises out of contentious 

business in the Surrogate Court of the County of Carleton. Tin 
plaintiff' is the executor of the last will of Robert Poster, de­
ceased, and, as his duty required, he brought the will into that 
probate Court and took the usual proceedings there, in commun 
form, to obtain a grant of probate of it.

The testator’s only child and heir at law—the appellant and 
the only defendant in the Surrogate Court cause—interposed for 
the purpose of resisting the grant, and thereupon the proceed
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ings assumed the eontentions form and were duly carried down 
to trial in that Court.

The cause was tried by the Judge of the Court—a Judge of 
great experience in matters testamentary—without the inter­
vention of a jury; and eventually the will was upheld and a 
grant of probate directed.

The main, if not the only, opposition to the will was based 
upon mental incapacity, it being said that the testator was sub­
ject to insane delusions.

It is undeniable that lie was subject to insane delusions—a 
delusion, it is said, that his own wife and his son’s wife desired 
and attempted to poison him, and a delusion, it is also said, as 
to his wife’s chastity; that he was subject to the former delusion 
was well proved; I doubt very much the assertion as to the 
latter; an aggravated form of jealousy not unknown, if indeed 
extremely uncommon, in human beings, may have been the cause 
of all that was said or done in this respect; and, however it may 
be. it is not a matter of very great consequence in this action, 
in view of the other delusion.

The law relating to trials of such cases ns this is quite 
familiar. The onus of proof that the document propounded is in 
truth the last will of a capable testator is, in the finit place, upon 
him who propounds that will, but that onus is sufficiently satis­
fied by proof of the execution of the will in the manner required 
by law, by an apparently competent, testator; and the onus then 
shifts to him who opposes the will, and that onus is in turn 
satisfied, in such a case as this, by proof of an insane delusion 
such as was proved in this ease, and then the onus shifts back 
to the propounder of the will—the onus of proof sufficient to 
satisfy the conscience of the Court that the dispositions of his 
property made by the testator in the will were not affected by 
the insane delusion.

It is not suggested that the learned Surrogate Judge erred in 
any matter of law throughout the trial, or that he disregarded 
in any way the law applicable to the trial of such a cause as 
this; the appeal is one entirely upon a question of fact, a ques­
tion of fact determined by a Judge of much experience and care, 
and one who had the benefit, which we have not, of hearing and

ONT.
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seeing the witnesses. It is obvious, therefore, that we cannot 
rightly reverse his finding unless well convinced of error in it

During the last nine months of his life the testator lived, and 
then died peacefully, in his own home, with the two women who. 
he sometimes thought, wished to poison him. and as the husband 
of one of them. IIis delusion must have been absent or much 
attenuated then ; and indeed all his married life was spent with 
his wife, as man and wife, and with his son and his son’s wifi 
as part of the family after the son’s marriage; with the excep­
tion of two or three short absences, caused, it is said, by his fear 
of being poisoned by these women; so that his delusion could 
not have been a very wide-spreading delusion in its effect. It 
had no effect, upon his business capacity or business transactions: 
his family physician described that capacity as “splendid:" 
but. like many another delusion, it was a thing to talk about, if 
opportunity given, but forgotten when business had to In- 
attended to.

Once, when it had greater possession of him than usual, he 
left his home on account of it, but soon returned again; and once, 
when ill enough to go to a hospital for treatment, dangerously 
ill with the disease called “double pneumonia,” he was taken to 
such an institution, because, it was said, his delusion possessed 
him so that it was thought it might interfere with his treatment 
and recovery. Hut the outstanding facts are that, speaking gen­
erally, during all the years of his affliction he lived with his wife 
as her husband without violence towards her or other conduct hut 
such as might have been if he were never subject to any delusion; 
it did not generally affect his conduct in life or affect at all his 
conduct in business matters. It was that not uncommon partial 
insanity which exercises itself most in talk, and talk especially 
when such talk is roused or encouraged.

Then the man lived for two years after making the. will ; and. 
as the testimony of the witness Mrs. Eadic, as well as that of 
the solicitor who drew it, shews, he had a lively knowledge and 
memory of the making and contents of his will, yet never altered 
it or gave any intimation of any desire to alter it, though living 
with his wife, as I have said, in the intimacy of husband and 
wife nearly all that time.
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And again, the will was made, it is said, when he was away ONT.
from his home, and so away from any exciting cause of his delu- g.c.
sion; and not long before it had spent itself and he was about ltK7^N
to return to his home; and, according to the defendant’s own r.
testimony, the delusion was, as one might expect, intermittent. 1OWTKW
As he stated it, “every two or three weeks he would take spells; ££c‘p
he would take those spells; and every three weeks or so he would 
go out for the groceries and buy milk and crackers and eat them 
in his bedroom.”

The will was drawn with care by a competent and careful 
solicitor, and made without an exhibition of any kind of resent­
ment against his wife or any member of his household.

And again, the will itself bears testimony against the con­
tention that it was made as it is because of the man’s insane 
view that his wife wished and tried to poison hm. It seems to 
be a carefully considered will of a business man attending 
strictly to the business in hand, to the exclusion of all delusions; 
just as he dealt with all his other business affairs. If he really 
had it in mind that his wife meant to, and would if she could, 
poison him, it is hardly likely that, sane or insane, he would 
have left her $1,000 and one-seventh of his residue, as the re­
ward of a foul murderer or intending murderer of himself. And 
in the inclusion of his near relations in the benefits of his will he 
may have been doing only an act of justice, as it seems that he 
had got the lion’s share of his father’s property, under his 
father's will, against the expectations of his brothers, one of 
whom, in his evidence at the trial, made it pretty plain that he 
looked upon the benefits 1 have mentioned as something like a 
fair restitution only.

I am not convinced that the learned Judge erred in his find­
ing in favour of the will ; and that is enough to dispose of this 
appeal adversely to the appellant; but I may add that I am, 
upon Mr. Osier's argument alone, almost, if not quite, con­
vinced that the learned Judge was entirely right.

It is said that the findings were based entirely upon the judg­
ment of the Supreme Court of ( 'anada in the case Skinner v. Far- 
quhnrson, 32 S.C.R. 58; that the Surrogate Court Judge deemed 
that he was bound by the authoritv of that case to find as he did.
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Meredith,

But that cannot lu*. No one knows better than that learned 
Judge, that which every lawyer knows, that a finding of fact in 
one case cannot have any binding effect in any other case, except 
by way of estoppel; that it is impossible that it could ; no two 
cases are precisely alike. What the learned Judge meant, im 
doubt, was this: that, acting upon the principle applied in the 
Fnrquharson will case, he was bound to find in favour of the will 
in this case. That principle, when plainly stated, is no more 
than this: that, when the provisions of the will itself prove that 
it was not affected by insane delusions, it must be found that it 
was not so affected.

The appeal fails. It must be dismissed.
But there is something more that should be said before flip 

case is parted with here.
Unfortunately, the fact that only one of the beneficiaries 

under the will in question is a party to this cause seems to have 
been overlooked until the case came here. In these circum­
stances, no judgment should be pronounced that could prejudi­
cially affect any of the absent beneficiaries. What, then, should 
be done? Whatever is done must be inconclusive. To send the 
case back to be prosecuted over again, but regularly, would hr 
the less convenient and satisfactory choice of evils; it is better 
to deal with it now finally between the parties to it. leaving 
others concerned, if any of them chooses to do so, to litigate the 
matter all over again, between themselves, as any one of them 
may do, if not a party in any way to this cause, by calling upon 
the executor to prove the will in solemn form, or in any other 
of the ways open to them : a thing, however, extremely unlikely 
now, as all except the widow arc interested in upholding the 
will, and she can hardly desire to contest the will, or she would 
have done so with her son in this action.

If the defendant had sustained his contention here, all that 
could be done would be to hold the will to be invalid in so far 
as it concerns him, and admit it to probate with the gifts to him 
expunged, which would hardly be to his liking, as in an intestacy 
as to that he would gain nothing, but lose a good deal ; so it 
is in his own interests, if there be no further litigation, that the 
whole will be admitted to probate.
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And in this connection it is important to add that the de­
fendant, who alone complains of the will, and asserts that his 
just rights were cut down by his father’s insanity, must remem­
ber that he gets under the will of a mind so poisoned $1,000 
and one-seventh of the residue, but nothing whatever under an 
earlier will, made when it is admitted his father was quite sane, 
and the only other will the man is known to have made. It is 
just as reasonable to say that the man’s insane delusion gave his 
son $1,000 and one-seventh of the residue, as it is to say that it 
took away from any one anything that that one would otherwise 
have received.

Armstrong. I ask for costs of the appeal.
Meredith, O.J.C.P. :—The rule of this Court is, costs to the 

successful party. It is necessary to mention the subject of costs 
only when an exception to that rule is made.

Appeal dismissed with costs.

DUFFY v. DUFFY.
\»tr Hruru<trick Su/ireme Court. McLcoit. C.J., unit White aml Grimmer. 

November 2f>. 1015.

1 Interest (§ 1 A—1)—When oenerai.i.y ai.i,owed.
Interest may be allowed when authorized by statute, when payable by 

contract, or when a contract to pay can he infernal from trade or mer­
cantile usage or from the course of dealing between the parties.

[Wilmot v. Gardiner, [1001) 2 Oh. 548, referred to.)
2. Interest (6 I C—25)—As damages—When refused—Contribution

HY JOINT OWNER JUSTLY WITHHELD.
Interest byway of damages will not be allowed on moneys justly with­

held by a joint owner from his share of contribution towards the expense 
and upkeep of the premises, where such course was brought about by the 
conduct of the other owner in refusing to execute a conveyance settling 
the former’s interest in the property.

|London, Chatham It. Co. v. South Eastern It. Co.. 11803) AC. 429; 
Johnston v. Rei. [1904) A.C. 817. considered; Itai/mond v. liai/. 3 N'.B.R. 
99, distinguished.)

3. Costs (5 I—1)—Discretion in awarding Review.
The question of awarding costs is within the discretion of the trial 

Judge, and will not be interfered with even where on appeal the 
defendant succeeds in sustaining his defence.

Appeal from judgment of Barry, J., in favour of defendant in 
an action to recover possession of leasehold property, which is 
varied.

Daniel Mullin, K.(\, supported the appeal.
•/. II. A. L. Fairweather, for the (plaintiff) respondent, contra. 
McLeod, C.J.:—This action was brought in the King’s Bench 

Division by the plaintiff against his brother John Duffv, to recover
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the possession of the lower flat of a house and premises situate mi a 
leasehold lot of land in the city of St. John. The plaintiff claimed 
to own the property, and he alleged that in December, 18(14. ii 
was agreed between him and the defendant that the defendant 
might occupy the flat in question at the will of him. the plaintiff 
upon paying one-half of the annual taxes, water rates, insurnnn 
premiums, and the ground rent payable under the lease, and alsu 
paying half the other annual charges and expenses for the upkeep 
of the house. He claimed that under this agreement the defendant 
went into possession of the lower flat, and for seven years, or until 
the year 1902, paid one-half of the expenses as lie agreed, but that 
in that year he stopped paying. The friendly relations existing 
between the plaintiff and defendant seem at this time to have 
come to an end, and matters continued in this way until January. 
1914, when the plaintiff gave the defendant notice to quit, ami 
this action was brought to recover the possession of the flat

The defendant pleaded an equitable defence. He alleged that 
the plaintiff was not the sole owner of the leasehold property, 
but. on the contrary, he, the defendant, was a part owner thereof. 
He claimed that some time in December, 1894, there was an 
agreement between him and the plaintiff under which they were 
to get a lease of the lot of land on which the house was built, ami 
the plaintiff was to build the house, the defendant furnishing mu - 

half the money, and he alleges that he did furnish one-half tin- 
money for building the house, and that he paid half of the upkeep 
and expense to and including the year 1902, and that lie thru 
ceased paying because the plaintiff refused to execute to him « 
transfer of one-half the interest in the property. He claims that 
by an agreement the lease was taken out in the name of tin- 
plaintiff, hut that whenever the defendant desired to have hi* 
half interest transferred to him the plaintiff was to make such 
transfer, and he alleged that on the plaintiff making the transfer 
of one-half the interest he was ready and willing to pay tin1 one- 
half share of the* arrears of the said annual charges to the plaintiff.

The case was tried before Barry, J., without a jury, in St. John, 
in January, 1915, and the trial Judge sustained the defendant * 
contention, and held that the defendant was a part owner of the 
premises; and he proceeded himself to take an account of tin- 
amount that would be owing to the plaintiff.
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Evidence was given by the plaintiff ns to the cost of tin- house N B
ami an ell attached to it, and also of a shed and wharf that was s. c.
built by the plaintiff on tin- water-front, and a small barn and 
some other matters in connection with the house, ami also as to / 
the ground rent, taxes ami water rates that had I icon paid by the l)l,KKY
plaintiff from 1002 to 1015—thirteen years—and also insurance M,LrodiCJ- 
premiums which had been paid for nine years. After giving the 
defendant credit for the amount which it was claimed he had 
paid toward tin- erection of the house, which was $330, he found 
that the amount owing by the defendant for one-half the costs of 
the building and one-half of the ground rent, taxes, water rates 
and insurance premiums paid by the plaintiff, was $703.01, and 
he allowed the plaintiff' interest on those amounts from the time 
they were severally paid, which amounted to $104.21, in all 
SI,247.22, and he orch-red that upon the payment by the defendant 
to the plaintiff of that sum that the plaintiff execute a proper 
conveyance of an one-half interest of the lands and
premises to the defendant.

The order further directed what tin- plaintiff should lie at 
liberty to do in the event of the defendant failing to pax- that sum.

Tin- plaintiff accepted tin- finding of the Judge as to the agree­
ment between himself and the defendant, and no question arises 
now on that finding. The defendant, however, appeals from that 
judgment, and asks that it Ik- varied in so far as the finding of the 
sum of $1,247.22 due the plaintiff, and asks to have an order 
directing a reference to a Master to take an account of all the 
moneys that may be due and payable by the defendant to the 
plaintiff. In his factum, filed with the Court, the defendant takes 
no exception to the allowance of interest by the Judge, but on the 
argument before the Court it was claimed that the Judge was 
wrong in allowing interest on the amounts paid out. The Judge 
stated that he would take the account between the parties himself 
in order to save the expense of a reference to a Master. He had 
the right to take the account if ho so chose; the only question that 
could he raised would be, did he take the1 account properly?

The whole agreement between the parties was an oral one, and 
there were no books kept as to the expenditure. The Judge, 
however, heard the evidence given by both parties as to what the 
house and other buildings cost. The plaintiff stated the moneys 
paid out—speaking, of course, largely from memory—and he gave 

31—20 D.L.R,
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evidence of the work he had done on the house and on tin other 
buildings. He admitted that the defendant had paid him, whilst 
the house was being built, $330, and he also admitted that the 
defendant had paid half the upkeep from 1804 to 1902, and lie 
stated the value of the work he put on the house. The house was 
largely built by his own labour. The defendant in his evidence 
admitted that the statements as to the value of the house were 
correct, or at all events he did not deny them, and there appeared 
to be no difference between them as to the amount of money that 
the defendant had paid. If the defendant is to have half of the 
building, it seems certainly reasonable that he should pay ball 
the cost. There is no pretence by the defendant that the contract 
was other than that he should pay one-half the cost of the house. 
The amounts that were paid for ground rent, taxes and water 
rates, for thirteen years, are admitted by the defendant. The 
nine years’ insurance paid is also admitted by the defendant. 
I am, therefore, unable to see that the Judge, having the right, 
as I say he did have, to take the account, took it improperly. 
Hut the Judge allowed interest on all these amounts. Dealing 
first with the interest allowed on the amounts paid for the work 
done on the building of the house and other buildings, with great 
deference, I think the interest was improperly allowed. In the 
first place, taking the cash that appears to have been actually 
paid out, the .defendant paid nearly half that amount. A good 
deal that is charged is for work and labor done by the plaintiff 
himself and others. Whilst the plaintiff would be entitled to 
be paid for half that, he is not entitled to interest on the amount 
so allowed. I know of no authority which would warrant the 
allowing of interest on such a claim. The plaintiff does not 
appear to have ever presented any bill to the defendant for the 
amount, or ever asked for payment. In my opinion, therefore, 
the interest on that should not have been allowed.

Referring then to the interest that was allowed on the 
amount paid for ground rent, taxes, water rates and insurance, 
the defendant claims that in the year 1902 he asked that a transfer 
of an undivided one-half of the property be made either to him or 
his wife, and the plaintiff refused to make it. The Judge in his 
judgment makes no finding on that fact, that is, as to whether the 
defendant asked for a transfer of an undivided one-half of the 
premises and the plaintiff refused to make it, but in the evidence
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it appears, I think, sufficiently clear that the defendant did ask 
fur the transfer and the plaintiff refused to make it. It is true 
the plaintiff says in some parts of his evidence he was not asked 
hut in speaking of the time when the defendant ceased to pay 
one-half of what I will call the upkeep of the premises, he says 
that the defendant continued not to pay for about 3 years, and 
he is asked what happened then, and he says as follows: “He 
came to me one day in the back yard—I was overhauling the 
house—and he says ‘Alice (the defendant's wife) says she will pay 
no more unless you put the half of the house in her name or mine.’ 
I said ‘No, the house is to stay where it is,’ ’’ and then lie says the 
defendant said, “I am going to pay this thing up myself,” and 
the defendant gave him in two or three payments the sum of $17 
ami paid no more. And both the defendant and his wife say in 
their evidence that the defendant did ask for a transfer of an un­
divided one-half of the premises, either to himself or his wife, 
and that the plaintiff refused it.

On the finding of the trial Judge that the property belonged 
jointly to the plaintiff and defendant, tin- defendant would lie 
entitled to have an undivided one-half transferred to him, and if 
the plaintiff refused to make the transfer ami paid these charges 
himself, in consequence thereof he could not recover interest on 
the payment from the defendant. In my opinion, therefore, 
the interest on that was improperly allowed. I therefore have 
come to the conclusion that the verdict entered by the Judge 
should be reduced by the amount of interest he allowed; that is, 
that the order should be varied by entering the verdict for $753.01, 
and that in other particulars the- order of the Judge should re­
main. The Judge in entering his verdict, ordered that up to 
the date of his order there would be no costs to either party. The 
defendant claims that as his defence was sustained he should have 
had costs. The costs were in the discretion of the Judge, and I 
ran sec no reason to interfere with t hat discretion. The result will 
be that the verdict entered by tile trial Judge will la1 changed in 
the maimer I have stated, but there will be no costs on this appeal.

White, J.: Agreeing as I do with the judgment of the Chief 
Justice, I desire to add only some observations on the questions 
of interest. Prior, at least, to the statute 3-4 William IV, (Imp.), 
ch. 42, sees. 28 and 29, which are substantially re-enacted in our

McLeod, O.J,
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N. B. Judicature Act, secs. 24 and 25, the law governing the qm ion
S.C. as to when interest was recoverable on a debt was in a very con­

Dvrrr.

fused and unsatisfactory condition. In the note to De Ilarltland 
v. Bomrbank (1807), 1 Camp. 52, a number of cases are referred 
to, and the reporter adds, “It would fortunately be a very difficult
matter to fix upon another point of English law, on which tin- 
authorities are so little in harmony with each other.”

In Sedgwick on Damages, 8th ed., sees. 282 to 202, the subject 
of English law as affecting interest is dealt with, and a number 
of cases are referred to. An attempt to reconcile some of these 
cases with others of them will, I think, confirm the observation 
of the learned reporter in the note mentioned.

Before the statute 37 Henry VIII., eh. 0, interest was pro­
hibited. This was, doubtless, owing to the belief then prevalent 
that interest was identical with usury, and therefore coml uined 
by the teachings of Holy Writ: Lowe v. Waller (1781), 2 Doug. 
731). By that statute it was provided that none could take for 
any loan or commodity above the rate of £ 10 for £100 for one whole 
year. This rate was by a later statute reduced to 5%. I'rom 
the time of Henry VIII., down to nearly the close of the eighteenth 
century, there appears from the cases to have been a growing 
disposition to allow interest. So far had this tendency to allow 
interest progressed, in 1780, that we find Lord Thurlow, in giving 
judgment that year in Craven v. Tickcll; 1 Ves. Jr. GO, saying,

It is the constant practice at Guildhall (I do not speak from my own ex­
perience but from conversations I have had with the Judges on the subject) 
to give interest upon every debt detained.

In subsequent cases, down to 3 and 4 William IV’, the courts 
do not appear to have accepted fully the law upon this point as 
stated by Lord Thurlow, but different Judges successively laid 
down varying and divergent rules governing the allowance of in­
terest. The question came before the House of Lords in 1893. 
in London, Chatham <V Dover /{.Co., appellants,and S.E. It. Co, 
respondents, «3 L. J., ( 4i. 93; [1893] A. C. 429. The facts in this 
case as stated in the head notes are as follows:

13y an agreement and an award the profits of certain railway trallie were 
to be shared between two railway companies, accounts exchanged monthly, 
and verified, and the balances paid by the fifteenth of the following month
A dispute arose whether cert ain traffic was included under t he agreement : and 
in an action for account, the official referee found a large sum to In- due from 
the respondents to the appellants, and allowed interest on that sum.

It appears that the appellants claimed interest on two grounds;
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first, as laing entitled under the statute 3 and 4 William IV. eh. 42; 
and, failing that, then secondly, by way of damages in respect of 
the wrongful detention of the debt. Having disposed of the first 
contention, adversely to the appellants, on tin* ground that by the 
terms of the award the money withheld was not a debt or sum 
certain, within the statute, since by the terms of the award it 
was payable only provisionally, while no demand had been made, 
so as to bring the case within sec. 21) of the statute, the lord 
Chancellor (lord Herschell) proceeds to dial with the plaintiffs 
second contention. He reviews in their chronological order 
Eddowesv. Hopkins ( 1780) 1 1)oug. 370 ; De Havilland v. liowerbank 
(supra), Arnott v. Redfern 3 Ring. 353, and Raye v. Newman 9 
B.& C. 378, and in accepting the law as laid down in the last men­
tioned case, rather than that enunciated in the prior ease's men­
tioned, points out, that the Court which decided the last mentioned 
case was presided over by Lord Tenterden, who was the author 
of the statute 3 and 4 William IV. referred to. He reaches the 
conclusion that the appellant’s claim for interest by way of dam­
ages for the wrongful detention of their debt is not one that is 
legally enforceable, although he admits its justice, at least as to 
interest since the commencement of the action. The other Judges 
who took part, Lord Watson, Lord Morris, and Lord Shandall, 
agreed with the Lord Chancellor.

Since the decision in that case, it must be accepted as law that 
interest will not be allowed upon any of the grounds discussed and 
overruled or dissented from in the judgment of the Lord Chancel­
lor. That is to say, interest will not be allowed merely because 
of “long delay under vexations and oppressive circumstances;” 
or because the money has been actually used and interest made 
of it (except, of course, in the case of trust moneys, which are 
governed by a different principle); nor because the debt has been 
wrongfully withheld by the defendant after the plaintiff has en­
deavored to obtain payment of it.

Pursuant to the decision in the case mentioned, interest may 
be allowed, 1st, when authorized by statute; 2nd, when it is paya­
ble by contract, and I take it that a contract to pay interest may, 
like any other contract, be inferred from trade or mercantile 
usage, or from a course of dealing between the parties: sec Wihnot 
v. (jardiner, In re Marquis of Anglesey, [ 1901] 2 Ch. 548.

N. B.

8.C.
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There are a number of cases in which interest has been al­

lowed upon the grounds not affected by the decisions in the Din­
don, Chatham and Dover Railway case.

For instance, in 1904 the case* of Johnston v. Rex, [19041 \. C. 
817, came before the Privy Council on appeal from the Supreme 
Court of Sierra Leone. The appellant, while1 acting as a con­
tractor with the government, had obtained, by means of fraudu­
lent vouchers, a sum of £8.029-8-0 more than he was entitled to. 
In an actiem brought by the government to recover this amount 
the Crown intentionally put aside all questions of fraud and 
accepted judgment upon a count for money hael anel received as 
for money paiel by mistake. The1 trial Jueige allowed interest; 
anel from that allowance the defendant appealeel. The Com­
mittee, in their jueigme-nt, say :

Having regard to the law as settled by the judgment of the House of 
Lords in the case of London Chatham and Dover It. Co. v. 8.E.R. Co., il i- im­
possible to 8U|)|)ort the decision of the acting Chief Justice on the ground upm 
which it was rested.
Anel later on in the course of the judgment the Committee 
further say:

In order to guard against any |>os*ible misapprehension of their I onWii|* 
views, they desire to say that in their opinion there is no doubt whatever that 
money obtained by fraud and retained by fraud can be recovered, with interest, 
whether the proceedings be taken in a Court of Equity or a Court of La» 
With reference to a suggestion made during the argument that 
the appellant, being a trader, must have made a profit by the use 
of the money, the Committee merely say, “that is very probable, 
but there is no proof of it.”

In Ex parte Bishop, In re Fox Walker & Company, 15 
Ch. D. 400, it was held that interest may be allowed on a contract 
of indemnity on the ground that such contract contemplates 
making the surety whole. And see Petre v. Duneomht, 
15 Jur. 80; 20 L. J. Q. B. 242.

So, likewise, it appears to be well settled law that trustees 
wrongfully retaining moneys in their hands may be made to pay 
interest.

But it would serve no useful purpose in this suit to attempt 
to specify all cases in which it has been held, or would doubtless 
be held, that interest may be allowed upon grounds not touched 
by the decisions in the London Chatham & Dover R. case.

It is sufficient for the purpose of the present cast* to say that.
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except as to moneys paid for taxes and water rates, no sueh grounds N ®- 
exist here. Except as to such taxes and rates, all moneys paid by s.c.
the plaintiff were paid under ami pursuant to contract, ami the l)l KK, 
right to recover the same rests primarily on contract. ^ 1

But it seems to me that as to the taxes and water rates paid -----
by the plaintiff, the right rest rests upon a principle wholly Wblte 1
independent of the contract between the parties. The payment 
of those taxes ami rates was not ;a voluntary payment, but was 
compulsory, inasmuch as without such payment the property 
would have been liable to be levied on and sold to realize the 
same. As the defendant is invoking the aid of the Court upon 
equitable grounds, I think the Court may well require, as a con­
dition of granting sueh aid, that the defendant himself should do 
what is < . And to my mind it would have seemed dearly

that the defendant should reimburse the plaintiff for 
all taxes and rates paid as to the half of the land of which the 
defendant is, in equity, the owner, together with interest thereon, 
were it not that it appears the plaintiff’s own conduct from 1903 
down to the institution of this suit justified the defendant in re­
fusing such payment. For in 1903, as tin1 defendant alleges, and 
in 1905, as the plaintiff concedes, the plaintiff refused, and has 
since " refuse, to convey to the defendant the half of
the property to which the latter is entitled. And it appears that 
down to the time of such refusal the defendant had from time to 
time paid his share of the taxes and rates.

I should, perhaps, add, in reaching the conclusion I have stated 
I have not overlooked the ease of Raymond v. , 3 N. B.
It. 99, before our own Court. Since that case was decided Un­
law governing the allowance of interest has been somewhat clari­
fied, and, 1 think 1 may say, better defined than it was then.
Moreover, the circumstances of the case were peculiar. Tin- 
Court appear to have felt that the defendant in withholding pay­
ment had acted, if not fraudulently in the strict sense of that term, 
at least so as to be guilty of a clear breach of good faith. Bots- 
ford, J., says (p. 102) :

Witli regard to interest, I have no doubt it was very pro|x-rly allowed; 
tin-defendant's recommending the plaintiff to go into Chancery with an amic­
able proceeding to determine the right and on finding it against him. violating 
the understanding, by putting in an answer, acted very improperly, and I 
thought his conduct liable to animadversion.

Therefore, assuming that the decision in that cast- is unaffected

5
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N. B by later decisions, the facts upon which that judgment was based
8.C. are so entirely different from those in the ease before us that the

Duffy judgment there given cannot serve to govern the decision in this

IWv.
case.

I agree the appeal should be allowed to the extent stated bv
the Chief Justice, and that there should be no costs of appeal to 
either party.

CirinimiT, J. Grimmer J., agreed. Judgment as to interest variai.

ONT.
McKinnon v. doran.

Ontario Supreme Court. Appellate Division, Falconbridqe. C.J A

8. C.
Mayer, J.A., Itiddell and Latchford, JJ. January 19. 191(1.

1. BROKERS (8 1—I)—WlIKX I.IAIII.K AS PRIXUIPAI.—ACTING AS PCKCIIAKKI.
A broker constituting himself the actual purchaser of bonds, though 

he is to receive a certain allowance in the nature of a commission by 
way of deduction from the price, is liable, in the event of his refusal 
to accept the bonds in accordance with the contract, in the capacity of 
principal and not as agent.

2. Contracts ( $ I E 6—95)—Statute of Frauds—Sufficiency of mem
ORA N DU M —( 'ORRKSPO N DE XCE.

The written memorandum required by the Statute of Frauds ( R.S.n. 
1914, eh. 102) is sufficiently met if from correspondence between the 
parties the terms of the sale are ascertainable.

[Court divided ; 25 D.L.R. 787. 34 O.L.R. 403, affirmed.]

Statement Appeal by the defendant from the judgment of ( lute. J 
25 D.L.R. 787, 34 O.L.R. 403.

N. W. Unwell, K.C., for appellant.
./. It. Clarke, K.C., for plaintiffs, respondents.

Magee, J.A. :—The defendant appeals from the judgment 
against him for $10.911.77 and interest, as damages for not 
carrying out an alleged agreement by him to buy from the plain­
tiffs bonds of the par value of $223,700 made by the Laeonibe 
and Blindman Valley Electric Railway Company, guaranteed 
by the Province of Alberta.

The evidence fully warrants the finding that the defendant 
verbally agreed, on the 2nd June, 1914, to buy the bonds himself, 
and was not acting either as agent for the plaintiffs or ostensibly 
as agent for any disclosed or undisclosed principal in Ontario 
or elsewhere. That he expected to make, with his associate in 
New York, a dealer’s profit without accountability to any one. 
and not an agent’s commission, is, I think, manifest. lie has 
not chosen to disclose at what price he had arranged to sell the
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bonds. Although a so-called “commission” was to he allowed 
him by the plaintiffs on the purchase, the word was manifestly 
used, ultimately at least, in the sense of a deduction equal to a 
commission.

Into the merits of his defence that the plaintiffs untruly re­
presented to him on the 29th May, 1914, that the bonds had not 
previously been offered for sale in New York. I do not propose to 
enter. Intentionally or otherwise, the plaintiffs have left his 
statement that such a representation was made, not specifically 
denied, and it would seem at least that he was disagreeably 
surprised to find his almost completed resale of the. bonds in 
New York blocked owing to a previous attempt of the plaintiffs 
to sell them there. Nor, in the view which I take of the legal 
result, need I consider whether, after learning of the untruth- 
fulness of the alleged misrepresentation, he condoned and waived 
it. and ratified his purchase by his subsequent negotiations.

But one question is, whether there was a memorandum in 
writing of the bargain, signed by him, sufficient to satisfy the 
Statute of Frauds, if that statute applies. There were numer­
ous conversations by telephone and vis-à-vis between the de­
fendant and the plaintiffs, and also between him and Edmund 
Daude, his associate in New York, and between the latter and the 
plaintiffs; but it is to the letters and telegrams, as the only writ­
ings. that we must look, except for explanation of the circum­
stances when necessary. The only documents that appear to me 
to he at all necessary to be referred to for the purposes of the 
statute arc the following:—

1. The printed circular issued by the plaintiffs beginning and 
ending with their name and stating, “We own and offer $250.000 
five per cent, first mortgage bonds . . . price $100.77 and 
interest to yield 4.95 per cent.,” and setting forth the date of 
maturity and name of the issuing railway company and other 
particulars and fact of guarantee by the Province. One of these 
circulars, with the amount changed to $230,000, was left with the 
defendant on the 26th May, 1914, by Norman Davies, of the 
plaintiffs’ office.

2. Letter of the same date, 26th May, from the defendant to 
Daude, enclosing that circular and stating: “Mr. Norman

ONT.
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Davies, one of the firm of W. L. McKinnon & Co. . . . called
on me to-day to see if 1 could handle $230,000 worth of bonds 
of the Province of Alberta. They originally had $250,000. but 
have disposed of $20,000, leaving a balance which they now have 
of $230,000. Selling price, etc., explained in the enclosed circu­
lar. All the commission they can offer us is half of one per 
cent., which equals to us $1,150. Can you handle these? If so, 
kindly let me know by wire.”

3. Telegram from the defendant to Daude of the 29th May, 
1914 : “McKinnon will sell Alberta bonds $223,7.00 less $2,500 to 
us subject to Toronto payment and delivery small quantity 
sold since writing.”

4. Telegram from the defendant to Daude of the 3rd Juno, 
1914: “The Alberta bonds which you have particulars of no 
one else has for sale. I absolutely bought them yesterday after 
our ’phone conversation they agreeing to our terms—put sale 
through at once.”

5. Telegram of the 15th June from the defendant to Daude: 
“All Alberta bonds we have are guaranteed by Province 
Alberta and certified by Canada Trust Company. McKinnon 
wants this matter closed . . . answer.”

6. Letter of the 15th June from the plaintiffs to the de­
fendant : “Re $223.700 Prov. of Alberta (guaranteed) bonds 
bearing 5 per cent., maturing 1943. We are enclosing our state­
ment covering the above bonds, figured as at to-morrow, June 
16th, shewing the value as at that date to be $224,585.98, which 
wo trust you will find to be correct. As we understand that 
funds arc now being transferred here from New York, and that 
you wish to take delivery' to-morrow, we shall try to get in touch 
with you by telephone in the morning in order to ascertain an 
hour for delivery to suit your convenience.”

The statement enclosed reads : “J. J. Doran, Esq., in account 
with W. L. McKinnon & Co. Statement figured as at June 15. 
To purchase $223,700 Prov. of Alberta bearing 5*7 payable 
Oct. 22. April 22. and maturing Oct. 22, 1943.
Value at 4.95% (100.775) $225.433.68
Accrued interest on $225.433.68 at 4.95% 

from April 22 to June 16 (55 days).. .$1,681.49
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Leas $2,500 ............................................ 2,500.00 DoB>*

$224,585.98
7. Telegram from the defendant to Daude of the 16th June:

“Alberta bonds must be paid for to-day—McKinnon statement 
shews them worth $227,085.98 less our commission $2,500 or 
$224,585.98 to them. Answer at once.”

There were other letters from the plaintiffs besides that of 
the 18t.h June above quoted, notably a letter from them to the 
defendant of the 2nd June, of which the defendant denies re- 
ecipt, but which, although the evidence of mailing is not clear, 
the learned trial Judge considered he must be taken to have 
received. That letter, therefore, in the. ordinary course of post, 
may or may not have been received before the defendant’s 
telegram to Daude of the 3rd June was sent. It reads thus:
“Following your telephone conversation with our Mr. McKin­
non. we take pleasure in confirming to you the sale of $223,700 
Province of Alberta (guaranteed) bonds bearing 5 per cent., 
payable semi-annually, maturing October 22nd. 1943. The price 
is a rate to yield you 4.95 per cent., less an allowance to you of 
$2,500. The legal opinion of J. R. Clarke. K.C., has already 
been obtained ; however, the legal files arc not as yet completed.
Mr. Clarke is at, present out of town, and upon his return, which 
is expected in a few days, we will take the necessary steps to 
have the legal papers completed and forwarded to you in order 
that your solicitor may approve legality.”

There, is a telegram of the 22nd July from the plaintiffs to 
Daude saving, . . Value to-day basis sale to Doran is
$225,680,” and letter of the 11th August from the plaintiffs to 
the defendant: “Re $223,700 Province of Alberta guarantee 
debentures, 5 per cent., 1943, sold you by us on June 2nd last,” 
reporting sale of $15,000 of the bonds. But none of these two 
letters or telegram is referred to or indicated even remotely in 
any letter or telegram from the defendant or from Daude, whose
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agency for the defendant is asserted by the plaintiffs in their 
letter of the 14th August to him. Nothing else in the corres­
pondence appears to me to have any bearing upon the present 
question.

I may also here note that the defendant swears that on the 
5th June he had refused to sign confirmation of the sale to him, 
and he is not contradicted nor even cross-examined as to t.he 
truth of that statement. It is not disputed that on the .‘list 
July he refused to sign such a confirmation in the absence of 
Daude and without his consent. His telegram of the 3rd June to 
Bande that he had absolutely bought the bonds is not wholly 
inconsistent with a purchase really as agent, but on its face 
must be taken against the defendant as meaning a purchase for 
himself.

It appears to me clear that up to and after the sending of the 
defendant’s telegram of the 3rd June, and his subsequent one 
of the 15th June, there was no compliance with the statute. 
There was nothing whatever in writing to shew what “our 
terms” were, or upon what terms the purchase had been made; 
even assuming that the identity of the property bought and of 
the vendor was sufficiently disclosed. The utmost that can lie 
gathered, if so much can be gathered, up to this stage, is. that 
he has bought from the plaintiffs the bonds of this railway com­
pany, guaranteed by Alberta, to the amount of $223,700, on 
some unknown terms—unknown both as to amount and time.

Then comes his telegram to Daude of the 16th June ; and let us 
assume in the plaintiffs’ favour that the words “Alberta bonds” 
therein sufficiently refer to these bonds. The defendant’s wit­
ness Daude swears there were no other. Let it be assumed also 
in the plaintiffs’ favour that by the words “McKinnon statement” 
in that telegram the defendant has incorporated in it the state­
ment of the 15th June sent to him by the plaintiffs, in which he 
is debited “in account with” the plaintiffs and charged “To 
purchase.”

What more can then be read from all the writings than: 
“On the 2nd June I bought these bonds. $223.700 of this rail­
way, from McKinnon & Co. They must be paid for this 16th 
June, and they have sent me a statement calculating the price
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at $224,585.98 and debiting me, as purchaser, with that amount. 
Answer. * ’

ONT.

It is a good deal to assume that so much can be spelled out 
of the telegrams. But can it be said that he is. in writing, ae-

Mi'Kinnox

knowlodging that he had agreed to pay that amount which the 
plaintiffs claimed? It docs not appear to me that it can. Megee.j.A.

I agree with the learned trial Judge that the Statute of 
Frauds applies. In the absence of evidence, it cannot be pre­
sumed that the statute is not still in force in Alberta : so that, 
whether the law of that Province or of Ontario should govern, 
there must be a memorandum in writing. The bonds refer to 
the trust, deed which conveys the real property of the railway 
company to the trustees to secure the payment.

I would allow the appeal with costs.
Latciiford, J. :—I agree. LatcUord. j.

Riddell, J. :—With a tolerably large experience in financial Riddeu.j. 
matters and a tolerably extensive acquaintance with brokers and 
other financial men, I have never seen a more bare-faced attempt 
to get out of a plain and simple bargain, and to defraud a vendor.
But, glaringly dishonest as the conduct of the defendant is. In­
is entitled to the law as we may find it to be.

The first defence fails—it is a dishonest attempt to take ad­
vantage of the word “commission,” as shewing that the defend­
ant was an agent to be paid by commission. Over and over 
again he speaks of the transaction as a sale, and so do the plain­
tiffs, without protest—the plaintiffs’ letter of the 2nd June to 
him and his of the 3rd June to Daudc arc sufficient to refer to 
here.

The sole foundation for the second defence is the state­
ment of the defendant that Pcttes on the 29th May “stated that 
these bonds should be easily sold in New York, because they had 
not been offered there previously.” That the bonds had been 
offered in New York is certain, and the fact is not denied.

The defendant does not swear that this statement had any 
influence upon him; but this would not. be conclusive against 
him—if the statement is “ of such a nature as would be likely 
to induce a person to enter into a contract, and it is proved that 
the plaintiff did enter into the contract, it is a fair inference of
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fact that lie was induced to do so by the statement:” per Lord 
Blackburn in Smith v. Chadwick (1884), 9 App. Cas. 187, 1!)G 
Hughes v. Twisdcn (1886), 55 L.J. Ch. 481 ; In re London and 
Leeds Hank Limited, Ex p. Carling (1887). 56 L.J. Ch. 321. 
This inference is not a necessary inference juris et de jure: per 
Jessel, M.R., in Smith v. Chadwick (1882), 20 Ch. 1). 27, 44 : per 
Ilalsbury, C., in Arnison v. Smith (1889), 41 Ch. I). 348, 3G9 
In view of the facts of the case and the want of prominence 
given to the alleged misrepresentation, I should not hold that 
the alleged misrepresentation had any effect dans locum con- 
tractui.

But, in any case, after the defendant discovered the falsity 
of the alleged representation, he did not repudiate, but con­
tinued on, recognising the contract as in full force; that in 
itself would prevent his taking advantage of such a defence: 
Clough v. London and North Western R.W. Co. (1871), L.R 7 
Ex. 26; United Shoe Machinery Co. of Canada v. Brunet, f 1909] 
A.C. 330; Selway v. Fogg (1839), 5 M. & W. 83; Vigers v. Pike 
(1842), 8 Cl. & F. 562 ; and hundreds of other cases.

Moreover, as there is no express contradiction of the state­
ment—probably from oversight of counsel (and all who have had 
much experience of counsel practice can understand how that 
might happen)—I have seen the learned trial Judge, and he in­
forms me that he did not believe the defendant in that regard. 
The point is not mentioned in the learned Judge’s reasons for 
judgment, and docs not seem ever to have been pressed except 
before us. The second ground of defence also fails.

The third ground, even if based on fact, is not open to the 
defendant : he expressly approved the legality, probably (al­
though that is not of any consequence) because of his solicitor’s 
advice—even if such an opinion had been stipulated for, it was 
waived by the defendant, independently of the effect of his at­
tempted repudiation of the contract.

The sole ground of defence which requires serious considera­
tion is the fourth, that of the Statute of Frauds.

Whether these bonds are such as come under the 4th section 
of the Statute of Frauds (sec. 2 of R.S.O. 1914, ch. 102) is a 
question of great interest from a purely legal point of
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view—I do not enter upon the inquiry, but assume in favour of 
the defendant that they are so.

Nor do I dwell upon the doctrine of Rochefoucauld v. Bou- 
stcad, [1897] 1 Ch. 196, followed in Kendrick v. Barkey (1907), 
9 O.W.R. 356 (see p. 362), that the Statute of Frauds will not be 
permitted to assist in committing a fraud.

It seems to me that the statute is fully met—e.g., in the 
telegram of the 3rd .June the defendant asserts that he has abso­
lutely Iwmght “the Alberta bonds which you have particulars 
of”—his correspondent had received particulars of the bonds in 
question by a circular sent him by the defendant: the terms 
appear in the telegram of the 29th May: “McKinnon will sell 
Alberta bonds $223,700 less $2,500 to us subject to Toronto pay­
ment and delivery small quantity sold.”

The bonds were those Alberta bonds MoKinnon was selling 
—what they were, even if uncertain, could be rendered certain 
—id certum est quod certum reddi potest.

In Owen v. Thomas (1834), 3 Myl. & K. 353, the letter re­
lied upon was: “I have this day sold the house, etc., in Newport 
to Mi*. John Owen for 1.000 guineas . . . the money to be 
paid as soon as the deeds can be had from Mr. Deere; and you 
will be pleased to lose no time in getting them from him”—the 
letter was addressed by the vendor to his solicitor. The Court 
(Sir John Leach, M.R.) held that, as the house referred to in 
the letter was that the deeds of which were in the possession 
of Mr. Deere, it might easily be ascertained—id certum est quod 
certum reddi potest. In the present case we have quite as de­
finite a statement.

Plant v. Bourne, [1897] 2 Ch. 281 (C.A.), is another case of 
somewhat the same kind. In Oqilvic v. Foljamhc (1817), 3 Mer. 
53. “Mr. Ogilvie’s house” was held a sufficient description; so 
in Shardlow v. Cotterell (1881), 20 Ch. D. 90. “the property 
purchased at £420 at Sun Inn;” and in Blcahiey v. Smith 
(1840). 11 Sim. 150, “the property in Cable-street.” See also 
Sugden on Vendors and Purchasers, 14th ed., p. 134; Fry on 
Specific Performance, 5th ed.. pp. 166, 169.

The alleged term that the sale should be subject to the legal 
opinion of the defendant’s solicitor, it is said, does not appear in
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1» roved by parol dehors the contract.

1 am glad that this deliberate attempt at fraud cannot 
succeed.

Riddell, J. The appeal should be dismissed with costs.
Falroiihridge, Falconbridge, C.J.K.B. :—1 agree in the result arrived at by 

my learned brother Biddcll.
In the result, as the Court is equally divided, the appeal is 

distilissinl with costs. Appeal dismissed

N. S
CAMERON v. HATTIE.

Nova Seal in Supreme Court, Drysdale, ./.. Ritchie., K.J., and Harri .1 
February 20, 1016.

R.C.
1. Pleading (§ 1 N—112)--Amendment—Setting up new cause ii\krei>

by limitations—Original consideration op note sued on.
The principle, that a claim cannot be amended as introducing a r m-, 

of action which had become barred by limitations since the issue of the 
writ, has no application to a case where in an action on a promi - >n 
note an amendment of the statement of the claim setting up tin1 original 
consideration is allowed, though between the date of issuing tie' order 
allowing the amendment and the actual taking out of the order limita­
tions had meanwhile intervened.

| Hudson v. Fern y ho ugh, 61 L.T. 722; Weldon v. Neal, 1!) (j. It. 1 > .'Hit, 
BSD distinguished.]
2. Motions and Orders (§ II—5)—When going into effect—Datin'.

The word “made” in O. 52, r. 12, which provides that orders -ball 
take effect from the time they arc made, refers to the time when they 
are pronounced or announced, and arc to be dated accordingly.

[Reeves v. Ivimey (I860, unreported), Ann. Prac. 1015, p. 031: tirant 
v. (iront, 36 X.8.R. 547, considered.]

Statement Appeal from the judgment of Graham, C.J., allowing plaintiff 
to amend his statement of claim by setting up tin- original con­
sideration for the promissory note sued on. Affirmed.

L. A. Lovett, K.C., for respondent.
Ritchie, J. Ritchie E. J.:—This action was brought upon a promissory 

note. On October 29, 1912, the Chief Justice granted an amend­
ment by which the plaintiff was given leave to add a paragraph 
to his statement of claim setting up the original consideration. 
Though this amendment was granted on October 29, 1912, the 
order was not taken out until December 22,1915. This long delà) 
was accounted for to the satisfact ion of the Chief Justice Mr. 
O’Connor, K.C., rested his ease entirely upon the ground that an 
amendment should not be granted introducing a cause of action 
w hich had become barred by the Statute of Limitations since the
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issue of the writ. This is a perfectly dear and well understood 
proposition of law. The mere statement of it is sufficient without 
referring to the authorities. This point however, in my opinion, 
does not arise in this case. It was incumbent on the defendant 
to show that the statute had barred the claim on October 29. 
1912. He did not do this and an affidavit was produced on behalf 
of the plaintiff which makes it clear that the statute had not run 
at that time. On the date when the order was taken out, namely 
December 22, 1915, tin* claim would have been barred if this 
action had not been brought. The only real question in this case 
is in very small compass, namely, was the amendment made on 
October 29, 1912, or was it made on December 22, 1915? If 
oil the former date the apjieal should be dismissed because the 
claim had not then become barred by the statute. If on Deeein- 
lier 22, 1915, the appeal should be " «cause the claim at
that time had become barred. In my opinion i. 12 of ( >. 52 settles 
the point against the defendant. It is as follows:

livery order, if ;md when drawn up. shall lx1 dated tin- day of tin- month 
ami the year on which the same was made, unless this Court or a Judge 
otherwise directs, and shall take effect accordingly.

It is very obvious that the making of the order is one thing 
and that it is made by the Judge, and that the drawing up and 
dating of the order is another thing, and that it is not done by the 
Judge. The order should have been dated the day of the month 
and year when the Chief Justice made it, namely, December 29, 
1912. 1 treat it as if the proper date had been inserted and would 
dismiss the appeal with costs.

Drysuale J. concurred.
Harris, J.: -The plaintiff sued on a promissory note payable 

at the Union Hank of Halifax, Sherbrook, N.S., and did not allege 
in Ins statement of claim that the note was presented there for 
payment. In October, 1912, a motion was made to the Chief 
Justice at Pictou to set aside the statement of claim as disclosing 
no cause of action. On October 30, 1912, the Chief Justice filed 
Ins decision that the points of law should be disposed of on the 
trial and giving plaintiff leave to amend his statement of claim 
In adding a paragraph setting up a cause of action on the original 
consideration of the note.

No order was taken out at the time on this decision and no 
amendment was then made. Some three years after, in Novem-

32—20 D.L.R.

N. S.

Cameron

Ritchie, E. J.

1841



Dominion Law Ri:i»outs. |26 DL.B498

N. S.

8.C.

(’amkiion

Ikt, 11)15, the plaintiff changed his solicitor and his new solicitor 
filed an amended statement of claim pursuant to the decision of 
the Chief Justice. This amended statement of claim w.i- set 
aside by Patterson, J., as a Master, and the plaintiff then applied 
to the Chief Justice for an order pursuant to his decision filed on 

October 30, 1912, and he accordingly granted an order dated 
December 23,1915, that the points of law should be disposed of 
on the trial, and giving plaintiff leave to amend by setting up 
the cause of action in respect to the original consideration of the 

note and limiting the time for the delivery of the amendment.
The defendant appeals from the portion of the order granting 

leave to amend and the argument is that on October 30. 11)12, 
when the original motion was made, and on December 23, 1915, 
when t he order was t aken out the original cause of act ion was I tarred 

by the Statute of Limitations and for this reason the order should 

not have been made.
An affidavit has been produced which, I think, shows that tin 

original cause of action was not barred on October 30. 1912, 
when the decision on the original motion was filed, but that it 
became barred on November 6, 1912.

The question therefore arises as to the proper date for the order 
and whether the Chief Justice, when he was asked for an order in 
1915 upon his decision filed in 1912, should have taken into con­
sideration the fact that the claim had, between the date of filing 
his decision and the date of the application for the order, become 

statute barred, and have refused to grant an order upon his de­
cision.

I think the order should have been dated as of the day when 
the decision was filed, i. e. on October 30, 1912, and that it ought to 

be amended accordingly.
The practice under the Judicature Act in England has been 

settled for 25 years, at least that orders should be dated :i> of the 
day they are pronounced—and this is the obvious meaning of 
our (). 52, r. 12, which is a copy of the English (>. 52, r. 12.

The word “made” in this rule means pronounced or announced. 
In the case of liferes v. Itrimey (April 15, 1890), an appeal had 
been dismissed on February (i, 1889. The order was not drawn 
up for more than 12 months an on February 9, 1890, the appel­
lants desiring to appeal to the House of Lords filed an affidavit 
of service and the order was drawn up and dated as of that 'hit'
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The Court hold that the order must lie dated the day it was pro- N Si
nounced and that the time for appealing had expired. This s. C.
case is not reported but it is cited in the Annual Practice for 1915, ,.
p. 934. v

The result of the decision in Reeves v. Irimey, supra, was that 11 lî*
the appeal was held too late. In Nova Scotia this result would ,Urn* ' 
not have followed because under our (>. 57. r. 3, the time for ap­
pealing dates from the moment when the appellant first had notice 
that the order had been made. But the point of the decision in 
Reeves v. Ivirney is that an order should be dated as of the day 
when the decision is announced, and it takes effect as if dated on 
that day unless in a proper case tin* Court or a Judge otherwise 
orders. In this case it is clear that the Chief Justice intended 
simply to grant an order on his written decision, and that he did 
not consider the question of altering the date of the order. The 
order was dated December 23, 1915, by the solicitor, no doubt, 
because of a practice sometimes followed of dating the order as of 
the day when it is issued. This practice is wrong and the proper 
date for the order is the day when the decision is announced, 
and according to the English case it takes effect as of the day it 
was announced. On a proper case being made out the Court or 
a Judge could, no doubt, insert a clause in the order that it should 
take effect as of a date different from that on which his decision 
was filed, but the Chief Justice has not done that and his order, 
whether dated October 30, 1912, or December 23, 1915, takes 
effect as of the date of the filing of the decision.

Then, should the Chief Justice have taken into consideration 
the fact that the Statute of Limitations had, since October 30,
1912, barred the cause of action? There is no doubt that a Judge 
can. before an order is taken out, alter his decision: Grant v. Grant,
30 X.S.R. 547; but I do not think there is any authority for saying 
that he can take into consideration circumstances happening after 
his decision was announced. The plaintiff’s right to the amend­
ment was fixed and determined when the decision was filed but 
under Grant v. Grant, no doubt the Judge when he came to settle 
the order could alter or vary his decision, but I do not think he 
could or should do so by reason of anything happening after his 
decision was filed. The power or jurisdiction of changing the 
order is one reserved to the Judge for correcting any error which 
may have crept into the decision at the time when it was announc-
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H. S. ed, but it does not in my opinion justify a change such as is asked
9. V. for in this case. The order for the amendment was the proper

t ’amehon order to make on October 30, 1912.
It is unnecessary to determine whether Hudson v. Ferny hough 

01 L.T. 722, Weldon v. Xeal, 19 Q.I3.D. 394, and cases of this
class apply where the proposed amendment is simply to set up 
as in this case a claim on the original consideration of the note 
sued on. That case would have arisen for our consideration if the 
application in December, 1915. had been an original application 
It does not, in my opinion, arise here because the application in 
December, 1915, was simply for an order upon a decision properly 
given on October 30th, 1912.

1 think under the circumstances it would be better to amend 
the order of the Chief Justice by dating it October 30. 1912. 1 
would subject to this, dismiss the appeal with costs.

Appeal dismissed.

ONT.

WILLS V. FORD AND DOUCETTE

Ontario Supreme Court, Appellate Division, Faleonbridge, CJ.K.It It Mil 
Latehford and Kelly, .1.1. December 10, 101'i.

9. C. 1. Brokkrn i # 1—3»—Stock morrow ino transactions—Rimers r. < i aim 
sharks—Dmxi.K.

Since •‘borrowing’’ in stock-broking circles does not imply n return 
of the very stock certificates borrowed, the borrower having tin- right to 
return the stock at any time and demand the return of money paid v 
security, a stock broker, who lends mining stock to another broke! 
upon the customary security representing the market value, cannot 
after his refusal to comply with the borrower's demand for a return 
of the money and to take hack the shares when the values declined, 
compel the delivery of the shares upon a rise of the price, or recover 
their value where the shares have meanwhile been sold.

Appkal from the judgment of Meredith, (\J.dismissing 
an action for the return of shares, for an account, and damage#.

II. II. Shaver, for appellant.
No one appeared for the defendant Doucette, the respon­

dent.
Riddkll, J. :—The plaintiff, a member of the Standard 

Stock Exchange, Toronto, had some “Dome Mines” stock: 
the defendant Ford, another member of the Standard Stock 
Exchange, wanted some Dome stock and “borrowed” 40(1 shares 
on the 8th July, at $9, and 350 on the 20th July, at $9.50. 
i.e., he “borrowed” the shares, putting up in the plain­
tiff’s hands as security $3,600-|-$3,325=$6,925. Of the 750
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shares, 500 have been returned ; the plaintiff, alleging that he 
had demanded the remainder hut the defendants refused, 
brought his action for “a return of the said 250 shares,” an 
accounting by the defendants of their dealings with the same, 
and special damages—the defendant Doucette had by an 
mangeaient taken Fords place in the contract.

This is apparently a simple action in detinue: a perusal of the 
evidence, however, shews that “borrowing” in stock-broking 
circles does not imply a return of the very stock certificates “bor- 
iowed;” but that, on such a borrowing, the loan is repaid by 
the return of stock certificates of the same amount and kind of 
slock as that borrowed.

On such a borrowing, it is manifest from the evidence, the 
borrower has the right to return the stock or any part of it at 
any time and demand the return to him of the amount of money 
paid by him as security for that stock or an aliquot part thereof.

By a subsequent arrangement, as already said, Doucette was 
substituted for Ford as the borrower, with all Ford’s rights and 
duties.

At the trial before the learned Chief Justice of the Common 
Picas, the action was dismissed as against Doucette, it already 
having been dismissed against Ford.

The plaintiff now appeals.
The action is on a contract to deliver 250 shares of Dome 

st4wk the defence is in substance—offer hv the defendant and 
refusal by the plaintiff.

It is plain that, so long as the value of the stock so lent is 
lower than the price at which it is lent, the lender, having the 
use of the money put up ns security, will not lie desirous of a re­
turn of his loan ; hut the borrower will he desirous of paying 
Hack the stock. That is what took place. Doucette asked the 
plaintiff several times if he would take up the stock : he said he 
would when the Exchange opened ; the Exchange did open in 
December, hut the stock was not all taken up. On the 2nd Feb­
ruary, 1915. Doucette wrote demanding that 200 shares should he 
taken up. or the “margin” reduced to $fi. i.e., that Wills should 
pay him the difference in cash between the $9 or $9.50. at which 
the stock was borrowed, and $0 (200 shares had been taken up
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ONT at $9.50 ou the 12th December, and another 100 at the saine
S. L\. late.) On the 15th March, 200 shares were taken up at $9. ami

Wills

Doucette.

no more at any time, but the stock has gone to $22.
When the stock was low, the plaintiff “was jollying them 

along;” he wanted “to hold that money naturally as long as” 
he could—Doucette had the stock and wanted to return it. but
the plaintiff would not accept it: accordingly, when the stock 
came up again to the price at which it was borrowed, the de 
fendant sold it—this was in March or April, 1915.

The performance of the contract of Doucette (or Ford) to 
deliver to him the stock, the plaintiff prevented, and ho can 
have no damages for the non-delivery. He cannot claim to Le 
put in a better position than if he had carried out his contract 
to receive the stock when the other party desired to return it- 
tlicn he would have had the stock, but he would he obliged to 
repay the sum of money he had received; and this would be 
more than—or at least not less than—the value of the stock he

Fai- unbridgc.

would receive. Of course no formal tender is necessary in 
such a case.

1 am of the opinion that the " should be dismissed—
as no counsel appeared for the respondent, the dismissal will he 
without costs.

Falcon briih;e, <concurred.
Letchford, J. Latchford, J., agreed in the result.

Kelly, J.:—It is manifest from the plaintiff’s own admis­
sions that his plan was to retain Doucette’s money (for the use 
of which he paid nothing) so long in any event as the selling 
value of the 250 shares of Dome Mines stock was less than that 
money, the stock having declined after Doucette had obtained 
the loan of it. He says : “I wanted to hold that money, natur­
el ly, ns long as 1 could.” He was quite positive in his state­
ment to Ford, representing Doucette, that Doucette must not 
return the shares, and that, if they were sent by the latter to 
Ford for that purpose, he (plaintiff) would not accept them. 
He complains not of refusal to return them, but of want of 
formal tender, a proceeding he himself rendered unnecessary, 
and so he excused Doucette from going through that formality. 
He was simply, as ho himself puts it, “jollying” the defendant,

9
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retaining his money and preventing him from returning the 
stock, and thus leaving him to run the risk of loss through the 
decline in its value. Had t lie* stock not advanced, as it did 
later on, there is little doubt he would have continued the "jolly­
ing” with the object of holding on to Doucette h money and 
evading accepting the return of the stock. I am satisfied that 
the judgment appealed from is correct, and that it should l>e 
upheld, for the reasons stated by the learned trial Judge. The 
plaintiffs ‘‘jollying” scheme is not one to which the Court 
should give the stamp of its approval.

Appeal dismissal with oui cosh

ONT.
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Doits i i k.
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rex v. McPherson

Sushi If hr ira u su prcnic Court. Haultaiu, CM.. uinl l.iiwonl. lihroinl. mill SASK.
\lr hi a I/. Xorrmbcr 20. 1015. ___

1. Ixtoxk ATixi; liquors (#111 A—56) — Proof that ixtuxh aiim
Alcoholic pkrck xtagk.

The Sales of Liquor Act (Sank.) specifically declares by sec. Hub-si i 
1, that every spirituous and every fermented and every malt liquor i- 
witliin the prohibition of the Sales of Liquor Act, ami it is therefore 
unnecessary ns to such spirituous, fermented or malted liquors to prove 
that they are intoxicating or that they contain more than one per cent, 
of alcohol and should therefore he conclusively deemed to be intoxicating 
under that sub-section.

\lt. \. Marsh, .'ll) N.B.R. Ill); It. v. Ncaynclli, 25 Can. ( r. (ns. 40. 
referred to.]

2. turnon.\ri igl A—0)—Srmmary coxvictiox—Vm.awfi'1. sali of
liquor—Onus.

The Court on certiorari will not consider the weight of conflict in* 
evidence hut where there is no legal evidence at till to support the finding 
the conviction cannot be upheld; and a summary convict ion for illegally 
keeping liquor for sale where there were no facts from which an inference 
of guilt could he drawn and where the testimony for the accused was 
( nrrolxirated ami uncontradicted that he purchased the liquor then in 
transit as the agent for friends of his, and was to he reimbursed only the 
amount expended will he set aside notwithstanding a statutory provision 
•mrh as that contained in the Sales of Liquor Act (S.ask.). sec. 128, that 
die burden of proving the right to keep liquor shall be on the person 
accused of improperly or unlawfully keeping for sale.

\H< Trrpauirr. 12 Can. 8.C.R. 111; It. v. MrArllinr. It Van. (T. ('as.
•'D:!: It. v. \llintihain. 12 D.L.R. D. 21 Van. Cr. Vas. 268; It. v. McElroy,
14 D.L.R. 520. 22 Van. Cr. ('as. 123. referred to; It. \ McPherson. 25 
Can. Cr. ('as. (10. reversed.]

Ar°E\L from an order of Brown, J., refusing defendant's nppli- statement 
ration for discharge on habeas corpus.

/). A. McNiven, for accused (appellant).
II. E. Sampson, K.C., for the magistrate.
The judgment of the Court was delivered by
Lamont, J. :—The appellant in this appeal was convicted Tnm®nt.J.
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before n justice of the peace for unlawfully keeping liquor for I hi 
pur)Mises wile, barter or exchange, contrary to the provisions of 
the Sales of Liquor Act. He made an application for a writ of 
habeas corpus and by way of certiorari to my brother Brown in 
Chambers, but his application was refused. He now appeals to 
this ( ourt.

The evidence shewed that the accused was collecting some 
accounts for the man who had kept the hotel at Kennedy. In such 
occupation, he had occasion to go to Brandon in the Province of 
Manitoba. Before going, five of his friends in Kennedy asked 
him to bring them some whiskey from Brandon. While there In 
purchased a case of twelve bottles of Scotch whiskey, which he 
brought back with him. Arriving at Langbank, he look an 
automobile for Kennedy; reaching there he lifted the case of 
whiskey out on to the sidewalk, and a constable, who appears to 
have been on the ground, took possession of it. The accused 
testified that he had paid $1!L00 for the case, and each one of his 
friends was to pay him, for the quantity he got, just the amount 
that the appellant paid for it. It was supposed that each 
take two bottles. Not only was this evidence not contradicted, 
but the names of the parties who authorized the accused to get 
whiskey for them were given, and two of them were called to give 
evidence. They corroborated the accused. Notwithstanding 
this, the magistrate found him guilty.

On behalf of the accused two points were raised in argument: 
(1) That there was nothing to show that the liquor in question 
was intoxicating; (2) That there was no evidence that tin 
was kept for sale, barter or ext‘

As to the first of the above points: I would be prepared, were 
it necessary, to go as far as my brother Brown, and hold that I 
can take judicial notice that whiskey is intoxicating. In my 
opinion, however, it is immaterial under the Act whether it is 
intoxicating or not. The conviction was made under sec 91 of 
the Act. That section, in part, reads ns follows:—

“VI. Any person not authorized by this Act to expose or keep 
for sale or sell liquors in Saskatchewan for use or ( linn in
Saskatchewan, who exposes or keeps for sale or sells, or barters 
or exchanges any liquor in Saskatchewan except to a person in 
another province or in a foreign country for uses and purposes

4
4
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outside of Saskatchewan shall he guilty of an offence and liable to 
ii penalty of $300 and imprisonment for three months for the 
first offence.”

Section 2, sub-sec. I, defines what liquor is. It is as follows:
(1) ‘Liquor’ or ‘liquors’ means every spirituous and every 

fermented and every malt liquor and every wine, and any and 
wery combination of liquors and drinks or preparations or mix­
ture capable of human consumption which is intoxicating, and 
any mixed liquor or liquid capable of being used as a beverage 
and part of which is spirituous or otherwise intoxicating:

"Any liquid which contains more than one per cent, of alcohol 
shall be conclusively deemed to be intoxicating;

• Vnfermented grape juice in hermetically sealed bottles shall 
not he considered intoxicating."

This section establishes three distinct classes of liquids em­
braced in the term "liquor.”

The first class embraces liquor which is either spirituous, fer­
mented or malt, also wine.

The second class embraces any combination of liquors or 
mixtures which is intoxicating; while the third class covers any 
mixed liquors capable of being used as a beverage, one of the 
component parts of which is either spirituous or otherwise intox­
icating.

So far as the first class is concerned, it is immaterial whether 
or not there is evidence that they are intoxicating. Once it is 
established that the liquor in question is spirituous, or fermented, 
or malted liquor or wine, it is within the prohibition without 
evidence as to its intoxicating character.

The liquor in question in this prosecution is proved to have 
been whiskey. Whiskey is defined in the Concise Imperial Die- 
tionaiy to be “an anient spirit, usually made from barley, some­
times from wheat, rye, etc.” A Court is at liberty to inform 
itself from dictionaries or books on a particular subject concerning 
tlie meaning of any word, Hex v. Sea j/nett i, 34 O.b.lt. 373, at p.

Can. Cr. Cas., 40. This definit ion shews that whiskey
is spirituous in its nature. Notice of this fact can be taken once 
die liquor is shewn to be whiskey ; being spirituous it comes within 
the absolute prohibition of the first class above referred to. 
Evidence that it was intoxicating was, therefore, unnecessary. 

Hex v. Marsh, 30 N.B.H. 119.

SASK.

8. v.

Hex

-It I'll I BbOX. 

I.timont. J.
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SASK. On the second point, I am of opinion the appellant is entitled 
S.C. to succeed. I cannot find any evidence at all that the accused 

had the liquor for sale, barter or exchange. All the witnesses 
v. who gave evidence on the point testified to the contrary. There 

McThebsox. js no evi(jt»nCo which casts any doubt upon the truth of the ac- 
r.nmont. j. cused’s story. There was, therefore, no evidence upon which tin- 

magistrate could find that the accused had the liquor either fur 
sale, barter or exchange. On behalf of the prosecution, it wa 
contended that the magistrate having found, as a matter of fat t. 
that it was kept for these persons, we could not, on certiora i. 
question the correctness of his finding.

I agree that, where there is evidence upon which a summarv 
conviction can be based, an Appellate Court will not consider tin 
weight of conflicting evidence; but, where there is no legal evi­
dence at all to support the finding, the conviction cannot In- 
upheld. in re Trepanier, 12 Can. S.C.R. Ill, at p. 129; If. v. 
McArthur, 14 (’an. Cr. Cas. 343; R. v. Allingham, 12 I).LI!. 
9, 21 Can. Cr. Cas. 268; It. v. McElroy, 14 D.L.R. .V_’d. 22 
Can. Cr. Cas. 123.

Counsel for the respondent referred to see. 128 of the An. 
That section reads as follows:—

“ 128. The burden of proving the right to have or keep or sell 
or give liquor shall be on the person accused of improperly or 
unlawfully having or keeping or selling or giving such liquor.

It was contended that, as the onus was on the accused to prove 
his right to have possession of the liquor, he could not be said to 
have discharged that onus until the magistrate was satisfied.

If this contention prevailed, it would mean that no matter 
how clearly the evidence established the right of the accused to 
the possession of the liquor, the magistrate, without any evidence 
to the contrary, or anything from which an inference of guilt 
could be drawn, could arbitrarily find the accused guilty and such 
finding could not be questioned by an Appellate Court.

1 am of opinion that an Appellate Court may look to the 
depositions to ascertain whether or not there is any evidence at 
all to support the magistrate’s finding. If there is no evidence, 
the conviction must be quashed.

In this case, as there was no evidence upon which the magis­
trate could base a conviction, the appeal will be allowed and the 
conviction quashed. No order as to costs. Conviction (juashed.
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TRAVATO v. DOMINION CANNERS Ltd.

Ontario Supreme Court, Appellate Dir ini on, Ucretlilh. C../.0., (larron-, 
Maetaren. Ma pee, amt HoJyins, JJ.A. January 10. 1010.

I. Limitation ok actions i 6 IV 11—103)—Actions at common law and 
vNDK.it Workmen's ( o.mvknsation Ait— Rkvivok—Renewal ok

Aii action at common law and under the Workmen’s Compensation 
Act ( ll.S.O. 1014 cl*. 110). the cause of action under the Act being 
barred at the expiration of six months from the occurrence of the 
accident unless kept alive by the renewal of the writ of summons, can­
not. after the writ is expired and no valid service having been effected, 
he revived by a renewal of the writ, though the common law cause of 
action has not become barred.

(Doyle V. Kaufman, 3 Q.H.D. 7. 340; lleirett v. Harr. ( IH01 ) 1 tj.lt. 
08. followed; Williams V. Harrison, 0 O.L.H. tiH.'i; Hair \. Vann ran. 18 
1\R. (Ont.) 484. referred to.]

». Whit and pbockss i 6 I—8)—Rkxkwaiiility aftkii action uakkkd.
Where owing to the expiry of a writ of summons a cause of action 

has become barred bv the Statute of Limitations, leave to renew the 
writ nunc pro tune ought not to be granted.

Appeal from un order of (‘lute, .1.. setting aside the renewal 
of a writ of summons.

.1. W Lanfjmuir, for appellant.
IV. Morrison, for defendant company, respondent.

The judgment of the Court was delivered by

Meredith, C.J.O.:—This is an appeal by the plaintiff from 
an order of ('lute. .1 . dated the 2nd September. 1915, setting 
aside an order dated the Kith August. 1915. made by an Official 
Referee, sitting for the Master in Chambers, allowing the re­
newal of the writ of summons after it had expired.

The action is brought to recover damages for personal injuries 
sustained by the appellant while employed by the respondent, 
which it is alleged were occasioned by the negligence of the 
respondent. The appellant’s claim is based upon the common law 
as well as upon the Workmen’s Compensation for Injuries Act.

The cause of action, if any there is, arose on the 6th September, 
1913, when the appellant was injured.

The writ of summons was issued on the 5th March, 1914, 
and was not renewed until the 27th August, 1915, when it was 
renewed for one year fron the 4th March, 1915, under the author­
ity of the order of the 16th August, 1915.

The cause of action, if any, under the Workmen’s Compen-
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sut ion for Injuries Act, R.S.O. 1914, ch. 14G, was barred at the 
expiration of “six months from the occurrence of the accident 
causing the injury,” unless kept alive by the issue and renewal of 
the writ of summons (sec. 9), but the common law cause of 
action is not yet barred.

The acting Master in Chambers was of opinion that, in the 
circumstances disclosed in the affidavits, a case had been made for 
allowing the renewal, and that he had power to allow it, although 
the effect of the renewal would lie to revive the right of action 
under the Act, which was barred.

According to these affidavits, Atkinson & Winter, solicitors 
in Simcoe, were retained by the appellant in the autumn of 1913, 
and a Buffalo solicitor named Klein was, in the spring of 1914, 
retained to advise with Atkinson & Winter, with a view to ex­
pediting the action. He deposed that on more than one occasion 
while in Simcoe—when, he does not say—he inquired of Mr. 
Winter whether the writ had been served, and wras told by him 
on each occasion that it had not been, but that he would imme­
diately attend to it; that he subsequently spoke of the matter by 
telephone to Winter, who again assured him that he would see 
that the writ was served; that on the 16th February, 1915, he 
wrote to Winter asking to be informed immediately whether or 
not the writ had been served, and recalling the fact that in the 
previous October and November he had been assured by Winter 
that he would serve the writ on the next day. He does not say 
whether he received any reply to his letter, or, if there was one, 
what it was. He further deposes that on the 26th February last 
he spoke by telephone with Mr. Atkinson, who informed him that 
Winter was seldom at his office, that he (Atkinson) knew nothing 
of the action, as it was being looked after by W inter personally, 
and that “he” (Atkinson) “would rather not be interested in it at 
all;” that “immediately thereafter,” and shortly before the ex­
piration of the twelve months from the 5th March, 1914—on 
what date he does not say—he ascertained that the w rit had not 
been served, and that on the 2nd March, 1915, he instructed 
Messrs. Bruce, Bruce, & Counsell, of Hamilton, by telephone, to 
“see that the plaintiff’s interests were protected.”

According to Mr. Counsell’s affidavit, this telephone message 
to his firm was received on the 3rd March, and it was a request to 
his firm to communicate with Atkinson & Wrinter and sec that the
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writ was served; that he telegraphed them asking if the writ had 0NT
been served, and asking them, if it had not been, to send it and a a i
copy that day, if possible, for service. Mr. Counsell’s affidavit is
silent as to whether he received any answer to his telegram or to
the letter which he sent on the same day confirming it. lie on the V".1"'1"'
4th .March applied to a Local Judge in Hamilton and obtained Limttkd.
from him an order renewing the writ for “another twelve months, ” th r.j.r
but this order was subsequently set aside. Since then he has
taken the necessary steps to have the solicitors changed, and the
plaintiff arranged to put up security for costs. He states that the
delay in moving “for an order for renewal and leave to serve had
l>ecn by reason of the plaintiff’s financial condition,” whatever
that may mean. Mr. Counsell’s affidavit was sworn on the 24th
July, 1915, and the application to the acting Master in Chambers
was made on the 14th August following. No affidavit has been
made by Atkinson or Winter, nor has either of them been examined
for the purpose of the motion.

The writ was issued on the 5th March, 1914, the last day of 
the six months within which the action must have been brought 
under the provisions of the Workmen’s Compensation for In­
juries Act. An affidavit of Mr. Morrison, the solicitor for the 
respondent, in answer to the application, was filed, and in it he 
deposes that in or about January, 1915, Klein informed him that 
the writ had been issued; that he would have it served; and that 
he intended seeing Mr. Counsell and “directing him to do the 
same.” There is no denial of this by Klein, and it shews that in 
January, four or five weeks at least before the writ would expire,
Klein knew that it had not l>een served; and there was, therefore, 
ample time, before it did expire, to serve the writ or to have it 
properly renewed. There was never any difficulty in serving it 
upon the respondent, at its place of business, either in Simcoe or in 
Hamilton.

Upon this state of facts, no case was made for allowing the 
writ to be renewed, even if, had a case been made, it was in accor­
dance with the practice of the Court to permit a renewal so as to 
revive a cause of action which had Income barred. There is no 
explanation of the reason for failing to serve the writ while it was 
yet in force; and, with the knowledge that Klein had in January 
that it had not been served, there was no reason why it was not 
served before it had expired, or why an order was not obtained
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while it was yet alive for its renewal. If there was any difficulty 
in obtaining possession of the writ, a duplicate wrrit might have 
been issued (Rule 8) and a copy of it served before it had expired, 
or, if it was desired to renew it, leave to serve less than two days’ 
notice of the application for leave to renew might have been ob­
tained from a Ijocal Judge in Hamilton, and the application have 
been made before the writ had expired. In addition to all 1 his, 
there is no satisfactory explanation of the delay of upwards of 
four months between the 3rd March, when Mr. Counsell was 
instructed, and the making of the application to the acting Ma ter 
in Chambers.

In my opinion, where, owing to the expiry of the writ of 
summons, a cause of action has become barred, leave to renew 
the writ nunc pro tunc ought not to be granted. Even where the 
writ is yet alive, the plaintiff may not, as he formerly might have 
done, take it to the proper office and have it renewed, but lie must 
obtain leave to renew it, and apparently the only ground upon 
which such an application is based is that for a sufficient reason 
any defendant has not been served (Rule 9). The practice in 
England is well settled, and it is that leave to renew will not lie 
granted if the cause of action has been barred by a statute of limi­
tations.

It was so decided by Chief Justice Cockburn in Doyle v. Kauf­
man, 3 Q.B.D. 7; and his judgment was affirmed by the Court of 
Appeal (3 Q.B.D. 340), which intimated its opinion that the prin­
ciple of the decision of the Court below was right, but dismissed 
the application on the ground that the plaintiff himself had been 
guilty of such laches as disentitled him to a renewal of the writ.

That case was followed by the Court of Appeal in Hcwett v. 
Barr, [1891] 1 Q.B.98, and in delivering his judgment Lopes, L.J.. 
said that in his experience the practice as laid down in Doyle v. 
Kaufman “had been followed ever since.” Kay, L.J., while con­
curring in the judgment of the Court, was disposed to think that 
the Court had power under exceptional circumstances to grant 
such an application as that which was being dealt with, ami said 
that he could “imagine a ease where, it being proved that every 
kind of effort had been made to serve the writ, and by accident or 
mistake no application to extend the time having been made 
within the year, it would be very hard that the plaintiff should
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lose all remedy because the period of limitation had in the mean­
time expired.”

In Smalpage v. Tonga (1880), 17 Q.B.D. 044, Doyle v. Kaufman 
was distinguished, on the ground that in it the right of action had 
gone, while in the case under consideration it had not gone because 
the writ had been regularly renewed and was still in force, and all 
that the plaintiff was asking was for leave to issue a concurrent 
writ and to serve it out of the jurisdiction. No doubt was sug­
gested as to the correctness of the decision in Doyle v. Kaufman, 
but on the contrary it was treated as a binding authority for what 
was decided in it.

The same practice has been followed in this Province. One 
of the eases in which it was followed is Williams v. Harrison, (> 
O.L.Il. G85, a decision of the Master in Chambers, affirmed by 
the now Chief Justice of the Common Pleas. 1 refer also to Mair 
v. Cameron (1899), 18 P.R. 484.

This case differs from Doyle v. Kaufman in that the common 
law caus f action is not barred; but that affords no reason for 
allowing îat to be done which will revive the cause of action 
that is barred.

There is nothing to prevent the appellant from issuing anew 
writ and proceeding with an action based upon his common law 
claim, and that he should be left to do.

1 would affirm the order and dismiss the appeal with costs.
Appeal dismissed.

BOEHNER v. SMITH.

Sum Si<iihi Sn/ireuu' Court, Graham, C.J., and Longley, Drymlah. ami Harris.
JJ. February 26, 1916.

1 Sale ($ IB—OJ—Delivery of logs—Condition» precedent- Inspec­
tion-notice.

A provision in a contract for the sale of logs that they arc to be delivered 
atiil safely boomed in rove and notice given that the driving ojicrations 
had ceased for the time being and insertion of them had been made 
and found satisfactory, creates conditions precedent to he complied 
with to the passing of the property in the logs.

- Damages (§ III A 4—70)—Measure of—Sale of logs Sellers’ fail- 
ire to deliver.

In assessing damages for breach of contract to deliver logs, the resort 
to market value, though one of the commonest, is not a conclusive test, 
hut merely an aid; and where there is no market value the buyer is 
«‘tit it led to estimate the loss as that which is directly and naturally 
resulting in the ordinary course of events from the seller’s breach of 
contract; nor is it necessary that the buyer purchase other logs else­
where and thus establish his loss.

\(lrnliiim v. Higeloir, 3 D.L.R. 404, 46 N.S.R. 116. affirmed in l.l 
D Ut. 294, 4X Can. S.C.H. 512. applied. 1
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Appeal from the judgment of Meaglier, J., in favour of 
plaintiffs in an action claiming damages for non-deli von of 
logs according to contract. Varied.

H. Mclllah, K.C., and J. A. McLean, K.C., for appellants. 
A. Roberta, K.C., for respondents.
The judgment of the Court was delivered by 
Harris, J.:—This is an appeal from a decision of Meagher. 

J., on a trial which took place before him at Bridgewater.
The action was for damages for loss of profit for non-deli­

very of 347,743 ft. of logs, part of a quantity of 824,504 ft., which 
defendants agreed to deliver to plaintiffs under a written con­
tract. The provisions of the contract which are important arc 

the following:—
The said John W. Smith and J. A. Jodrey hereby agree to sell to the 

said Boehncr Bros, a lot of spruce, pine and hemlock logs, as per scale bill? 
from Reuben Deliver for the months of November and December, 1013, 
and January, February and March, 1914, for 27,403 pieces, scaling 828,564 
ft. Said logs to be delivered afloat in cove at West Lahavc Ferry, ex­
cepting the logs that are at present yarded on bank of ferry I imling, 
which arc to be delivered where they now lie. All logs above referred to 
to be delivered on or before November 1, 1914, and held by sufficient 
booms, double on the outside, to safely hold in cove until removed. If cove 
will not hold all logs when driving down brook, the said Boehncr Bros, an 
to remove a boom of same to upper cove to make more room to receive 
logs. When logs are delivered and safely boomed in cove and driving 
operations stop, at any time, logs are to be at Boehncr Bros.' risk, after 
notice has been given that driving orations have ceased for the time 
being and inspection of booms has been made and found satisfactory. 
The said John W. Smith and J. A. Jodrey also agree to sell five lota of 
logs along Lahavc River bank, delivery of said lots to be taken at 
any time after above date, lots as follows from John Lohncs, Jonas Wilkie. 
George Lohncs, Louis Corkum, Amos Murphy as per scale bills from Reuben 
Doliver, dated March 21, 1914, containing 400 pieces, scaling 21,642 ft. 
Total quantity of timber contained in said lots 853,200 ft. at $11.50. Woven 

dollars j>er M. scale measure as per scale bills liefore referred to. 
Under this contract it is, I think, clear that the property in 

the logs did not pass until the logs were delivered ami safely 
boomed in cove, and notice given by defendants to plaintiffs 
that driving operations had ceased for the time being and in­
spection of the booms had been made and found satisfactory. 
Benjamin on Sales, 322 and 323 and cases cited.

So far as the case discloses, no notice under the contract was 
given, nor were the booms inspected and found satisfactory 
by plaintiffs. What the defendants say did happen is that tin- 
plaintiffs came down and took away what logs had been put
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into thi- laxmis. The ili-fi-mlaiits l imit that lH."i,:i:i7 ft. of tin- 
logs sold plaintiffs were never deliv 1. The plaintiffs claim that 
347,743 ft. were undelivered.

The real question is how many logs did plaintiffs take away 
from the booms? They produced the mill or saw survey of idl 
defendants’ logs which passed through their mill amounting 
to 47(1,342 ft. produced from l(i,812 logs. The contract railed 
for 27.4113 pieces scaling 828.504 ft. This left a shortage of 
10,5(11 logs scaling 349,222 ft. I take no account of the 401 
logs scaling 24,042, along the La have river, ns there is no 
controversy alsmt them.

The plaintiffs say that the 479,342 ft. produced ....... the
16.812 logs is all that they ever received, and tin- trial Judge 
lias adopted the mill count as IM'ing the most reliable evidence 
before him. I entirely agree with what the trial Judge has said 
on this subject. All other evidence was merely estimates of 
defendants which I do not think can Is- relied upon. The de­
fendants not having shewn delivery notice and inspection of 
the IsHims required by the contract in my opinion have failed 
to establish delivery of anything except what plaintiffs took
actual delivery of, and I think the trial Judg......irrectlv found
that the mill count was the ls-st evidence of that. There was 
some evidence of logs having been lost out of the Isiom. but tin- 
logs were not at plaintiffs' risk until they hud received notice 
under the contract and hail inspected and found the Isxnns 
satisfactory. There is no evidence that any logs were lost after 
plaintiffs tisik possi-ssion.

I In the argument, counsel for defendants strenuously con­
tended that the logs referred to in the contract as yarded on 
the hank of the ferry landing and which were to Is- delivered to 
plaintiffs where they then lay, diil not form part of the 479,342 
ft. which was shewn by the mill count or saw bills.

I think it is absolutely clear that they were part of the 479,342 
and that the whole trial proceeded on that theory.

If this contention of defendant's counsel was correct it would 
-hew that defendants had delivered 99,479 ft. more logs than 
existed. There is no dispute that the quantity on the hank 
was 263.364 ft. The total quantity, including these, was 828,564 
h I he difference is 565,200 ft. Now, if the 263.364 ft. did 
not form part of the 479.342 ft. we have to add to that the 185.337

ONT.
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tl. iidmitt(‘flly not delivered and w<- find a total of 004,ti7'i n 
delivered. Whereas there were only ">(>0,200 It. n ..til­
ing to Doliver’s scale. This would mean about 2.700 logs 
sealing practically 100.000 ft. that Doliver’s count had omitted. 
If there was nothing else, this would. I think, be sufficient to 
disprove the contention, but an examination of the case >ln w> 
that the 479,304 ft. shewn by the mill count included the 203.364 
ft. on the bank.

If we look at the plan we find that the only way tin logs 
on the bank could begot to the mill was by putting them into 
the cove with the other logs.

Remette who measured all the logs sawed by plaint ill- >n\> 
he measured and marked (‘very log as it was sawed. Ib kept 
an account of the sawing each day. He says the saw bills
shew :ili tin- logs sawed from Smith and Jodrev’s logs. All that >■■■ ■ ■ n 
the mill from them. (Ami on cross-examination he miyto: I know that 
the logs up the cove were sawed before I went away except tlm-. ,n the 
brook that were sawed after I came back.

Jodrey, one of the defendants, in speaking of the S2H,fib4 ft . 
says:—

Some of them were in the back of the cove, some up the Remette hmok. 
and some up the Lahuve. And again: Q. This cove which Mr. .Inluwtoii 
shews on his plan is the cove where those logs up the Remette brook mt. 
ti> lie delivered? A. Yes. The lot of N2K.504 ft. The others we <.ti the 
Laliave river. And in referring to the logs delivered he is asked (J. S. 
you delivered this two fillings of the lower boom and one of the iipiM-r".’ A 
Yes. They got the logs on the river bank. Q. Have you made 
of the logs you put in those two booms at the cove? A. Yes. 2:>.s'-

He then proceeds to say that they did not deliver 0.587 piem 
scaling 183,738 ft.

Now. if we add the 23,891 which lie says they put in ti 
boom to the (>,587 pieces which he says were not. delivered, w. 
get a total of 30,478 pieces. Whereas the contract shews that 
there were only 27,403 pieces in the whole 828,504 ft. Tin v28.*il>4 
ft. includes the 203,304 ft. on the bank. It is. therefore, nl- 
vious that Jodrey, throughout, was treating the 203.301 ft. a* 
part of the logs in the booms and the logs in the booms are what 
produced the 479,342 ft. shewn by the saw bills.

Throughout Jodrey’s evidence he treats the 203,301 tt. on 
the bank of the cove as part of the lot up the brook, and part 
of what was in the booms. Smith, the other defendant, was asked:

(J. Dili you use tint lower boom after that? A. We used th 
ibis spring ami it held (i.000 and some logs, and we sawed out IdM**1
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su|H‘rfi<‘ial feel of lumber from them. Hoehner Bn». only gave us credit for 
1.1,000 in the whole thing
Tlie only way Smith could arrive at the 215,000 It. is by as­

suming that the mill count or saw hills, 470,342 ft., included 
the 203,304. He deducts the 203,304 from the 470,342 ft. and 
thus finds that there are only 215,000 and some odd feet which 
he complains is all they are being allowed by the plaintiffs for 
the other logs which came down the brook.

In my opinion, the 203,304 was part of the 470,342 ft. and 
it was so treated throughout the trial by all parties and the 
trial Judge so understood it.

It was also argued that the damages were not assessed on 
the right basis and that plaintiff should have gone out and 
Iniught other logs and thus established their loss. The resort 
to market value, though one of the commonest, is not a con­
clusive test, but merely an aid. There is no evidence of the 
market value and the plaintiffs are entitled to the estimated 
loss directly and naturally resulting in the ordinary course of 
• vents from the sellers' breach of contract.

Sec (,'rnlunn \. Bigelow, 3 D.L.H. 104. 40 N.S.H. 110. affirmed 
on appeal, 15 D.L.H. 294, 48 Can. S.C.K. 512.

Plaintiffs would have made a profit of 82 per thousand on 
the log-. The trial Judge has fixed these damages at $050, and 
I think his finding as to the amount should stand.

There is, however, a further question in the case. The plain- 
tills in settling with the defendants deducted a sum of 8324. 
I»'ing $1 ..ill per thousand on 210.0(H) ft. of logs which came down 
the river The plaintiffs' claim is that only the smallest of the 

up the river were delivered, and the evidence shews that 
'tnall log> cannot be cut to the same advantage as larger ones.

Alter giving careful consideration to the evidence bearing 
"" diis question I think plaintiffs have failed to satisfactorily 
establish this claim and the evidence that defendants agreed to 
and did settle on this basis is contradicted.

I hough not without doubt on the point I have finally reached 
| die conclusion that this 8324 should be deducted from the 

and the judgment below should be varied accordingly.

An affidavit was read on behalf of defendants in support 
"* ,*ll‘ n,°lion for a new trial. This affidavit, if true, could not.
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N. S. in my opinion, affect the decision, and it is contradicted. |
9. C. would dismiss the application for a new trial and the appeal

Bokhneb with costs, subject to the reduction of the judgment by the sum 
of $324 referred to. Judgment /-tried,

ONT.
McBRIDE v. IRESON.

Ontario Snprnm Court, Appellate Division, Ealconbridge, C.J.K.H.. Ktddeil,

S. C.
1. Landlord ami tenant (IIID- -31 ) — Acceptance of bvhre\dm< Hi

CEIVINO KEY—ADVEBTIBINü FOB KENT.
Acceptance of the surrender of a tenancy depends on the intention 

merely receiving the key or putting up an advertisement for rvnt.il • 
not necessarily an acceptance of the premises by way of summi l>

[Micklcborouyh v. Sira thy, 23 O.L.R. 33. referred to. |
2. APPEAL (g VII M 3—535)—WllAT EltKOIts warrant beveh-ai v

EVIDENCE.
It is the plain duty of an Appellate Court, to reverse the tiloliug- 

the trial judge, if it appears that lie has misapprehended tin cllVct uf 
the evidence, or failed to consider a material part thereof. 1 i lino Inn. 
to erroneous conclusions.

| It cal v. Michigan Central It. Co.. ID O.L.H. 502, applied. <••«- ill* 
Western Motors Ltd. v. dilfoy, 25 D.L.R. 37H; Holt Timber • ■ \ II 
Calluni, 25 D.L.R. 445: Kerley v. Edmonton, 21 D.L.R. 308.1

<tntcinont Appeal by the plaintiff from the judgment of Denton. .Im,. 
Co.C.J., dismissing without costs an action for rent.

//. M. Mount, K.C., for appellant.
8. IV. Hunts, for defendant, respondent.
The judgment of the Court was delivered by

Riddell, J. Riddell, .1. :—This is an action for rent brought In .... -w
tenant against his subtenant—at the trial, before His Honour 
Judge Denton, the action was dismissed without rusts: and 
the plaintiff now appeals.

Denuded of irrelevant detail, the facts of the ease arc 
and devoid of complication.

The plaintiff, being about to rent a large building in Toron» 
from Mr. Greey, entered into negotiations with the defendan' 
to let to him three storeys of it. lie contends that it was agreed 
that the defendant should become his tenant for six months w 
tain; the defendant contends that his tenancy was from month 
to month.

The learned County Court Judge does not discredit either 
party, but on the whole ease he is “unable to find as a fact that 
the defendant at any time actually obligated himself to take the 

premises for six months.’’
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On an appeal of this kind the duty of an appellate Court is 

correctly stated in Beal v. Michigan Central KM. Co., 19 O.L.R. 
502, in part thus (p. 506): “If it appears from the reasons 

given by the trial Judge that he has misapprehended thv effect 

of the evidence or failed to consider a material part of the evi­

dence, and the evidence which has been believed by him, when 

fairly read and considered as a whole, leads the appellate Court 

to a clear conclusion that the findings of the trial Judge are 

erroneous, it becomes the plain duty of the Court to reverse 

these findings.”

The County Court Judge has accredited the witnesses Greey 

and Archer, but thinks that their evidence is not helpful—as it 

seems to me, the evidence of Greey and Archer is conclusive.

The admitted facts arc that both parties expected the defen­

dant to become the plaintiff's tenant, and that the plaintiff was 

endeavouring to get terms from Greey and the defendant which 

would justify him in taking a lease from Greey; the defendant 

was willing to pay a certain amount, but not more, as rent— 

this was not sufficient to answer the plaintiff’s purpose. Now 

the stories of the two parties begin to differ the plaintiff says 

that the defendant, while declining to pay any further amount 

explicitly as rent, agreed to pay $100 as a “bonus,” which would 

be the same in effect as paying an increased rent. The defen­

dant's story is that the $100 was to be paid—that it was to be 

paid is admitted—towards the expense of a stairway. Mr. 

Greey swears that the whole expense of the stairway would not 

be $50. and he is expressly accredited by the trial Judge.

Mr. Archer says that the defendant said he would give the 

$100 “as a bonus,’’ and Mr. Archer it expressly accredited.

I think it obvious that these two pieces of evidence were en­
tirely overlooked, and that, had they received due consideration, 

the result would have been different.

Under the rule in Beal v. Michigan Central K.li. Co., it 

seems to me our clear duty to allow this appeal.

The claim here is for the balance of the six months' rent; 

and, unless there is something in the conduct of t " plaintiff 

which bars him of his right, judgment should go for the full 

amount.
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ONT. The defendant gave a notice to quit, on the aKHUinption that
AC. he was a tenant from month to month; and he asserts that his

McHbidr

Ikkhon.

landlord took possession.
The facts are that, when the defendant clainu his ten

Iliddell. J.
aney was at an end, the plaintiff wrote him as follows : “As you 
returned the key and otherwise expressed yourself not wishing 
to occupy the premises, also did not pay rent on the 1st of March 
as agreed, I have instructed Mr. Greey to go ahead and get a 
tenant for the three floors or all of the building ; and, if he can 
get one. I would move on a month’s notice ; and, if he can rent 
same, will only ask you to pay rent up to when lie gets the other 
tenant, but expect the rent from you until such a time as he 
gets one.” No objection was made by the defendant ; Mr. Greey 
put up a placard in the premises advertising them for rent. He

Such acts as receiving the key, putting up an advertisement 
for rental, etc., etc., are not necessarily an acceptance of the 
premises by way of surrender—it depends on the intention. 
Most of the cases are considered in Micklchorouijh v. Slrnllni. 
2d O.Ij.R. 33, and need not be here repeated.

It is abundantly clear that all that was done by or for the 
plaintiff in connection with the premises was in effect to ei. 
dcavour to obtain another tenant—if such tenant could be ob­
tained. the attempted surrender of the defendant would Ik* 
accepted and effective at that moment, but not till then.

Had a different conclusion been arrived at, it would have 
been necessary to consider whether the plaintiff was not entitled 
to at least one month’s rent. As at present advised. I think the 
notice fatally defective, and 1 should not follow the Missouri 
case. Drry v. Doylr (1887). 28 Mo. App. 249—but this need not 

be pursued.
The appeal should be allowed and judgment entered for 

$730. interest from the teste of the writ, and costs of this appeal 
and in the Court below. Appeal ullowol.

7
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ST. JOHN & QUEBEC R. CO. v. HIBBARD CO. LTD.
V. <r Hr it ns ti'irk Su/nrnii Court, Mehoil, C.J., unit While anil tlriimmr. .1.1.

Octolx r 22, 1015.
I. Railway* i§ I 7) Svhhwik* Kxtknt ok uovkhnmknt's i-owkk to

RKTAIN I'ltOCKKIW IN I’AYMK.NT OK INDBHTKI1NE8H—Svit-CnNTIt AC-

TIm* nrcmliiig purl of uv<\ IS of the Railway Subsidy A el I X.lt. i. 
I (ieo. V. ell 10. as it stood prior to its repeal by see. 0 of Act û (loo. Y 

eli. 0, and substituted by see. 12 of the latter Act. providing for the 
retention by the government, out of the proceeds of bonds «ml boozed 
thereunder, amounts sufficient to cover "all outstanding indebted­
ness due contractors or others employed in the actual work of con­
structing the railway, and for materials, wages and supplies that have 
gone into the construction," refers only in respect of indebtedness b\ 
the company itself and does not cover indebtedness of sub-contractor

Tins action was commenced by the plaintiff against the de­
fendants, the lliblmrd Co., Ltd., James S. Neill & Sons, Ltd., and 
Samuel Davidson, claiming a declaration as to the rights of the 
plaintiff company against the defendants under an agreement 
dated October 27, Iff 14, between the plaintiff company and the 
defendant The Hibbard Co., Ltd. The parties concurred in 
stating the questions of law arising therein in the form of a special 
case for the opinion of the Court under (). 52, r. 5, and O. 84. r. 
I. and the facts set forth in the special case material to the judg­
ment are as follows:

The St. John and Quebec IL Co. entered into a contract with 
His Majesty the King, dated December 12, 1911, to construct a 
certain line of railway known as the “Valley Railway.” Tin- 
contract provided for the guarantee of bonds and the payment 
of cash to the company, and by see. 17 it is provided that before 
being entitled to any guarantee of bonds or before payment of cash 
the company shall furnish evidence satisfactory to the Lieutenant- 
(lOvemor-in-Council establishing that all just claims against tin- 
company or against the contractors and sub-contractors for ma­
terials and supplies furnished, for wages, for work and labour 
done for the purpose of construction of that part of the section 
of the said railway in respect of which the guarantee of bonds or 
payment of cash is required, had been fully paid or satisfied. This 
contract was confirmed by Act of Assembly passed in March. 
1912. By a contract dated May 8, Iff 12. the railway company 
and the Hibbard Co. entered into a contract for the construction 
by the Hibbard Co. of a portion of the railway, and in this con­
tract see. 21 provided :

N. B.

S. C.
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Statement

In ease any mini due for the lalxmr of any foreman, workman or labourer, 
or for the use of any horses, or other animals, or waggons or other plum, 
employed upon or in respect of the said works, or any of them, remain», 
unpaid, not paid, the eompany may pay such sum, and the contractor* 
covenant with the company to repay at once any and every sum so paid, 
and if the contractor does not pay the same within two days the company 
may deduct the amount or amounts so paid by it from any sum that mv. 
then or thereafter Im* or become due by the company to the coni actor, and 
it is agreed that so long as any such sum remains unpaid the contractor * 
pay rolls, time books and other books of account and vouchers relut int i 
such unpaid sum, shall be open for inflection by the authorized repi< >. 
lives of the eompany, etc.

The work of construction proceeded, and on March 11. 1914, 
an Act was passed by the Legislature whereby the government 
was authorized to guarantee second mortgage bonds of the rail­
way company to the extent of $10,000 per mile, of which, however, 
only .$8,000 per mile could be used for the purpose of construction 
between ( entreville and (îagetown. The first mortgage issue 
of $25,000 per mile having been exhausted, or nearly so, see. Ik 
of this Act provided:

From the money obtained from the sale of the bonds guaranteed under 
ibis Act there shall lx* retained by or deposited with the Provincial Secretary- 
treasurer an amount sufficient to cover and provide payment for all out­
standing indebtedness of the company now due or to become due to the said 
contractors, or others employed in the actual work of constructing the said 
railway, and for materials, wages and supplies that have gone into the cur­
st ruction as well as for right of way heretofore acquired or taken.

The section then provides for an arbitration between tin 
company and the claimants and provides that all claims agreed 
upon or established shall be filed with the Provincial Secretary- 
treasurer within 00 days of the passing of the Act or of the time 
when the said indebtedness shall become due. There is a further 
provision that the Lieutenant-Govemor-in-Council may. at the 
request of any contractor, require the company to submit any 
dispute to arbitration; and further, that before becoming entitled 
to any guarantee of the bonds or payment under this Act tin 
company shall furnish the Lieutenant-Govemor-in-Counc i I sat­
isfactory evidence that all just claims against contractors nr sub­
contractors for materials, wages and supplies in connection with 
work hereafter to be done on said roadway shall have liven paid 

and satisfied.
By agreement dated October 27, 1914, the railway company 

took over the work under contract with the Hibbard Co. ns com­
pleted, and the parties further settled between them the amount
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due the Hibbard Co. As certain claims had been filed with the B 
Provincial Secretary-treasurer, it was provided by the agreement s c. 
that it should l>c left to the Court to decide whether the railway 8t~Joh\ 
company was liable to pay or satisfy any of such claims, whether * 
if liable to pay such claims the company was entitled to deduct 
from the payment to the Hibbard Co. the amount of the claim ,,|hhxhi> 

for which it was liable, or to be indemnified by the Hibbard Co. ----
, i •__ Nnhiiiviitagainst such claims.

The questions submitted for the opinion of the Court are set 
out in the judgment of the Court :

II. A. Powell, K. C., for the plaintiff.
F. IV. Hibbard, K. C.,of the Montreal Bar. and Fred. H. Taylor 

K. for the defendant company.
R. R. Hanson, for the defendants, James S. Neill and Sons,

Limited and Samuel Davidson.
The judgment of the ( 'ourt was delivered by
White, J.: This mutter coming before the Court u|hmi a case wwte-J. 

stated under the provisions of (). 25, r. 5, upon the hearing on 
the fifth day of May last, the arguments centred almost entirely 
upon the question as to what is the true construction to Ik* given 
sec. 18 of the Act 4 Geo. V. ch. 10. That section was regaled 
by the Act 5 Geo. V. ch. 9, sec. <>, passed on the same day the 
irgument in this matter was heard ; and by sec. 12 of this last men­
tioned Act new provisions were enacted providing for the reten­
tion by the Government out of the proceeds of bonds authorized 
under said Act 4 Geo. V., ch. 10 of moneys to cover certain claims 
of contractors and others s|H*cified in the section.

In view of the last mentioned legislation and of the repeal 
thereby of sec. 18 of the Act 4 Geo. V., which is the section we 
arc required to construe in order to answer the questions submitted 
in the stated case, it appeared to the Court that no practical end 
would be served by delivering judgment in the cast* submitted.
The Attorney-General, evidently entertaining the same view, 
informed the Court tnrough the Chief Justice that the new legis­
lation had rendered judgment in the stated cast* unnecessary.
Recently, however, the Premier of the Province has asketl that 
judgment lx* given in the matter. In complying with this request 
we wish to point out that in giving this judgment we are necessarily 
dealing only with the facts set forth in the stated case and with
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the law as it stood prior to the enactment of the said Act "> < In, 
V. eh. 9.

Although the case stated sets out sec. 18 of the Act. Hi 
1'Mw. VII. eh. 0, it is not alleged that the Lieutenant-Governor- 
in-Council has refused to guarantee any bonds by reason «*i tin 
provisions of that section, nor that the plaintiff company, in order 
to obtain such guarantee, has been " to pay any clairon
against contractors or sub-contractors as provided by sait I sec­
tion, nor if the plaintiff company had paid, or shall pay, any claim* 
under that section, are we asked to state what right the plaintiff 
company has, or would have, to be recouped from any contractor 
or sub-contractor in respect of such payment.

Upon examination of sec. 18 of the Act 4 Geo. V. referred 
to, it will be observed that the last eight lines thereof relate ex­
clusively to “claims against contractors or sub-contractors for 
materials, wages and supplies in connection with work hen- 
after to be done" andin no way modify or affect tin- meaning 
the preceding part of the section. It was stated upon the argument 
that no question arises as to claims covered by these last eight 
lines.

It is likewise apparent that the provisions of all that part ■ : 
the section which precedes said last eight lines—and which for 
convenience I will hereafter refer to as the first part of the section 
—apply only to “moneys obtained from the sale of bonds guar­
anteed under" said Act 4 Geo. V. ch. 10.

I think it quite clear also that the moneys which this first 
part of the section requires to be retained by or deposited with the 
Provincial Secretary-treasurer are “to cover and provide pay­
ment for all outstanding indebtedness of the company," due cither 
at the passing of the Act or accruing due thereafter where such 
indebtedness is either “to sub-contractors or others employed in 
the actual work of constructing said railway,” or is “for materials, 
wages and supplies that have gone into” such construction, oris 
“for rights of way heretofore acquired or taken.” In other words, 
it is only in respect of indebtedness by the plaintiff company itself 
and not to cover indebtedness of sub-contractors or others for which 
the plaintiff company is not liable, that the moneys are to he re­
tained by the Government, that this is so, is, I think, apparent not 
only upon giving to the language of the first nine lines of the see-
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tion its ordinary grammatical meaning, hut from a considération 
of tin- subsequent clause of the section requiring that the amount 
du* “shall have been agreed on between the company and the 
person claiming,” or “shall have been established by the judgment 
of a court of law or by the awai rators as in the section
provided.” The arbitration provision referred to provides “that 
the Lieutenant-Governor-in-( ouncil may at the request of any 
contractor by order in Council require the company to submit 
any matter in between it and any contractor to arbitra­
tion,” etc.

Question 1 which we are called upon to answer is as follows 
“Is the railway company liable to pay or satisfy any, and if so 
what claims now or hereafter to be filed by sub-contractors or others 
with th<‘ Provincial Secretary-treasurer under eh. 10. 1 (loo. XT'

The provision for filing claims under said Act is that con­
tained in said sec. 18, and reads as follows:
|imvii|ci| also that a claim for I he name so ayrcnl u/ntn or rslahl islud shall be
filed with the Provincial Secret ary-treasurer within sixty days of tin- pass­
ing of this Act or of the time when said indebtedness shall become «lue.

N. B.

S.C.

<V Quebec 
It. Co.

Hilt It AMD

It is quite evident that the claims which may thus lie filed 
arc those against the plaintiff company in respect of its own in- 

dnoss, and not claims against sub-contractors. The answer 
to this question is therefore, “No.”

Q. 2 reads: “Should there lie retained by or deposited with 
the Provincial Secretary-treasurer any amount, being the pro­
ceeds of the said sufficient to cover and provide payment
of the above claims or some and what portion thereof?” Tin- 
answer to this question is “No.”

Q. 3 is: “If the railway company is liable to pay said 
or any thereof, or there should be retained or deposited with the 
Provincial Secretary-treasurer any such amount to cover and pro­
vide payment of the said claims or any thereof, and the said claims 
or any thereof are paid out of the sum so deposited, is the railway 
company entitled to be recouped or repaid by the Hibbard Co..
Ltd.?”

The answer given to questions 1 and 2 render any answer 
to this question unnecessary.

./udgment accordingly.

1
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ONT HEAUME v COTE

a ri Ontario Supreme Court, Ap/tellatc Division, G arrow, Sladaren, M<m>> and 
Hodgint, JJ.A. January 10, 1916.

1. Adverse possession (§ 1 A—1)—Jurisdiction ok court to con hum 
title—Declaratory order—Discretion.

The discretion which exists in the court under sec. 10(6) of the Judi­
cature Act, lt.S.O. 1914, eh. 50, to grant or withhold a mere derhra- 
tion of right, is not to be exercised to confirm a title to land claimed In 
possession under the Statute of Limitations (R.8.O. 1914, eh. 7.".

\ Miller v. Robertson, 35 Can. S.C.R. SO, followed ; Fois y v. Lord, J <» 
W.N. 1217, affirmed in 3 O.W.N. 373 distinguished.)

statement Appeal from the judgment of Sutherland. .1., in favour of 
plaintiff in an action for a declaration that the plaintiff was 
entitled to the fee simple in certain land.

J. H. Rodd, for appellants.
J. Sale, for plaintiff, respondent, 

narrow, j.A. r|'he judgment of the Court was delivered by
< 1 arrow, .J.A. : The plaintiff is in possession of the land in 

question, and the action was brought to obtain a declaration that 
she is entitled in fee simple as against the defendants. Tin 
plaintiff’s alleged title as against them is solely derived by length 
of possession for a period exceeding the ten years prescribed by 
the Statute of Limitations ; and the relief which has Ih-oi 
granted is simply a declaration that she is so entitled.

Sutherland, J., was of the opinion that the fact of possession 
for more than the statutory period had been established by the 
evidence: a conclusion upon which, for reasons which follow. I 
express no opinion.

A question was raised before us, apparently for the first time, 
as to the propriety of granting a declaratory judgment under the 
circumstances.

This question, besides being of general importance, is, in view 
of the numerous authorities on the subject, Ixith in our Courts 
and in England, one of some nicety.

Relief by means of a declaratory order or judgment is Imrrowed 
from the old Chancery practice. There was no similar practice 
in the Courts of Common Law. Our Chancery General Order 
538, which for many years prescribed the practice, said: "No 
suit is to be open to objection on the ground that a merely declara­
tory decree or order is sought thereby; and the Court may make 
a binding declaration of right without granting consequential 
relief.”



26 D L.R.1 Dominion Law Reports.

Clause (b) of see. l(i of the present Judicature Act (R.S.O.
1914, eh. 56'' provides that no action or proceeding shall be open S. C. 
to objection on the ground that a merely declaratory judgment or r(T^»iE 
order is sought thereby, and the Court may make binding déclara- ». 
fions of right, whether any consequential relief is or could he 001
claimed or not. °"T0W. J.a.

This statutory provision was first introduced by the Adminis­
tration of Justice Act, 1885, 48 Viet. ch. 13, see. 5, and is identical 
in language with the English Order XXV., r. 5.

In Bunnell v. Gordon (1890), 20 O.R. 281, Ferguson, J., ex­
pressed the opinion that the difference between the law under the 
provisions of Order 538 and under the statute was, that the former 
enabled the Court to make a binding declaration when conse­
quential relief was or might have been claimed, and the latter to 
do so whether consequential relief is or is not claimed. And that 
the effect of the statute was not to make a radical change in the 
rules and practice of the Court, but only to empower the Court 
in a proper case to make the declaration, even though consequential 
relief could not be claimed. In that case relief was asked by way 
of a declaratory judgment in respect of an inchoate right of dower, 
ami was refused.

In an earlier case, Austen v. Collins (1886), 54 L.T. R. 903,
905, cited by Ferguson, J., in his judgment, Chitty, J., had ex­
pressed a similar opinion upon the effect of the English Order 
XXV., r. 5, which, as I have before pointed out. is identical in 
terms with out statute. At p. 905 that learned Judge also said :
“The rule leaves it to the discretion of the Court to pronounce a 
declaratory judgment when necessary ; but it is a power which 
must be exercised with great care and jealousy.”

Similar relief was refused by a Divisional Court in Stewart v.
Guibord (1903), 6 O.L.R. 262, in which the declaration was sought 
to enable the plaintiff to collect from the Government a money 
demand which was also claimed by the defendant. It may not he 
amiss, however, to point out that the cases to which Street, J., 
in delivering the judgment of the Court, refers, stand upon a 
somewhat distinct ground of their own, namely, the impropriety 
of the Court interfering by a declaratory judgment in a matter 
for the determination of which another tribunal has been provided.
See also upon this branch the remarks of Meredith, C.J.O., in
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Ottawa You ng Men's Christian Association v. City of Oilmen ( Ie. MM 
1Ô D.L.IL TISat 728-4. 29 O.L.R. 574, at 581.

Mill thv case of Miller v. Robertson, 35 ( ’an.K.( H. 89 the h<a.|- 
note of which says, “A Court of Equity will not grant a decree 
confirming the title to land claimed by possession under the 
Statute of Limitations nor restrain by injunction a person from 
selling land of another”—seems to be almost precisely in point, 
and is of course an authority which we should follow even if we 
doubted its reasoning; which I do not.

In that case, as in this, the plaintiff's title rested entirely upon 
his possession. The plaintiff's action was for an injunction to 
restrain a threatened sale by the defendant, the owner of the 
paper title, and a declaration that the plaintiff was entitled. Tin- 
Judge in Equity had made a decree declaring the plaintiff to be 
the owner in fee of the land. This was reversed by the Supreme 
Court, and the action dismissed. The case, it is true, came from 
New Brunswick ; but it is evident from the course of the argument, 
and also from the judgment itself, that the decision did not proceed 
to any extent upon any peculiarity in the law of that Province. In 
that case, as in this, the objection which prevailed had not been 
taken in the Courts below ; but, notwithstanding, full effect was 
given to it, although the defendant was quite properly deprived 
of his costs.

There can be no doubt, therefore, upon all the authorities 
to only a few of which I have referred that now in all cases a 
discretion exists in the Court to grant or to withhold a mere 
declaration of right. That being so, a very proper case for the 
exercise of the discretion adversely to the plaintiff seems to be such 
a case as this.

Upon the argument we were referred to the case of Fnisy v. 
Lord, 2 O.W.N. 1217, affirmed in 3 O.W.N. 373, in which a similar 
judgment was pronounced; but the point was apparently not 
raised in that case any more than in this. Moreover, the facts 
considerably differed from those now before us. The action was 
brought to rectify a deed, and rectification was also asked by the 
defendant. In the end the elaims on both sides for rectification 
were disallowed, and a declaration made that the defendant (not 
the plaintiff) had acquired a title under the statute, by |K>ssc»ion. 
The judgment in the Divisional Court is contained in two lines,
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thus: The Court, Falconhridge, C.J.K.B.. Britton and Lutchford, 0WT 
JJ.. dismissed the appeal with costs.” s. <

Under these circumstances, that case is not, I think, an author- ré7~Mi

it y uf value fur the plaintiff in this case.
For these reasons, I think the appeal should be allowed, but, _

under the circumstances, without costs, and the action should be <: 1 v
dismissed, also without costs. Appeal allowed.

NOLAN v. MONTREAL TRAMWAYS CO. QUE
Ijutlm Court of Hcriew, Archibald, A.V.J.. Lafontahn ami Min or. ././,

OcIoIh ; 2*. I 111.*)

I Stkkk.t railways (6 111 B 25) Vnavthorii'Ku hoarding ok mpkciai 
car—Kjkction Liability.

The conductor of a “Special Car” not receiving any passengers i> 
not justified in throwing off a person while the ear is in motion, after 
the fatter had safely hoarded the ear in disregard of that fact, and his 
lining so will render the street railway company liable for injuries 
resulting therefrom.

Review of judgment of St. Pierre, .1., in favour of plaintiff ^tatenn-m 
in an action for damages against the Montreal Tramways Co.
The plaintiff Nolan, standing at the corner of Papineau Ave. 
ami Craig St., saw a ear coming along and signalled it to stop.
It was marked “Special ear.” and was conveying a picnic party 
eastward, and thus was not in the ordinary service of the public.
Disregarding this fact, Nolan, as the ear did not stop, made a 
run for it, grabbed the hand-rail and embarked upon the steps.
The conductor did not stop the car, but remonstrated with Nolan 
and attempted to make him disembark. Nolan declined to 
get off. whereupon the conductor put his foot against Nolan’s 
stomach and pushed him off the moving ear, with the result 
that Nolan suffered the injuries which formed the basis of this 
suit. The jury found the company solely at fault and granted 
him a verdict for $2,500 against the defendant.

St. Pierre, .)., presiding over the jury trial, reserved the case 
tola*submitted to the Court of Review on the defendant's motion.

The verdict was confirmed by the Court of Review which 
rendered the following judgment:

‘‘Considering tluit the irregularities referred to were not 
sufficient to y the proceedings in this case and that the 
defendant has, moreover, no interest in alleging the same, in­
asmuch as the case comes before the Court of Review practic­
ally upon its own motion:

9
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“Considering that there was evidence that the accident w«> 
caused by the sole fault of the defendant ;

“Considering that the damages awarded arc* not so . \au- 
gerated as to convince the Court that the* jury must have a< tod 
under the influence of grave error or improper motives;

“Considering that there is no sufficient ground to grant 
the defendant’s motion for the dismissal of the action or for 
a new trial ;

“Doth confirm the verdict of the jury and doth condemn 
the defendant to pay and satisfy to the plaintiff the said <11111 

of $2,500 with interest and costs.”
Desmules <(* Garneau, for plaintiff.
Perron & Taschereau, for defendant.
Archibald, A.C.J.:—If the accident had happened whilst 

Nolan was attempting to embark on the car, which he had no 
right to do, he would have been himself to blame, but Nolan 
had already embarked on the* car in a position of safety : In* was 
injured because he? was thrown off from such position whilst 
the car was in motion.

Therefore the jury was right in holding that the fault of tin- 
plaintiff in obtaining entry to the car could not. be considered 
as a contributing cause to the plaintiff's accident, because that 
did not give the conductor the right to put him off in the man­
ner in which he did, so that, in reality, the whole cause of tin- 
accident was the violent ejection of the plaintiff from tin- 
steps of the car while the car was in motion. And this was solely 
the act of the* defendant’s conductor.

I should hope that circumstances like those disclosed in 
the present case would induce the Tramways Co. to take s-me- 
what more care in the selection of its employees.

The conduct of the plaintiff in forcing himself aboard tin- 
car was such as naturally to provoke the conductor and in sum- 
measure to excuse him. Hut the manner in which the conductor 
ejected the plaintiff by the use of his feet was brutal in the ex­
treme, and not such as a man of proper feeling w'ould have been 
guilty of, even when angered. As to the quantum of the award 
the Court should not interfere with such a matter, unless it 
appeared so exaggerated in one direction or the other as to lead 
the Court to think that the jury must have been influenced by 
improper motives or led into grave error. Judgment affirmed
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CHALMERS v. MACHRAY.

Mnniloho Court of A/t/uiil. Hourll, C.J.M.. Kir hards. Firdur, Cameron. mut 
Hnggart, JJ.A. February 7, 11116.

1. Huokkkh (fil H I —10)—Ofrkai.estate- Commissions Svhpi.vs aiionk
AMOUNT OF HAl.K VARIATION OK H UMS.

An agreement, whereby u n*al est ale broker is entitled to the >urplus 
over and above the amount of the sale by way of commissions, 
does not entitle the broker, ii|h»ii his procuring 'lie imrehaser, to elaim 
sia-h commissions from the funds paid by the purchaser to the 
vendor's agents under terms at vuriuime with the commission agree-

| Choi ours v. (’auiiMI, 21 D.L.H. 63.*», reversed. |
2. .Iiimimknt (HI LI 150) Heh jumrat\ Comi.vsivknkss \s ro

PARTIES PRINCIPAL AND AOENT.
\ judgment, recovered by a real estate broker in an action against 

the owner for his commissions. #is not binding upon the owner's agents 
who were not parties to the action, and cannot lie set up as res j ml irai a 
in an action by the broker against the agents for the commissions lie 
claims to be entitled to out of the funds in their hands, nor is it admissible 
evidence of the facts eslablislmd by it.

| See Hrenntti v. Thom/mon, 22 D.L.R. 375, 33 O.L.R. 165. | 
l*i iMUNo ( $ Y M I' 3fl0,i Action for commissions (If.m kai i»k-

Ml RKI H I I I I ' I "I ov I RRt l |NO
An order of court disallowing a general demurrer to a statement u| 

claim, the “matter of demurrer" or [mints of law not being s|ieeilir:illy 
raised as required by r. 302 of the King's I tench Act (Mall.), does not 
thereby dis|»ose in the plaintiff’s favour of all the legal questions in­
volved in the action nor give effect to the interpretation of a com­
mission agreement sought by the plaint iff. but is analogous to the 
former equity practice, that where a general demurrer is overruled 
without prejudice the defendant may raise the same objections at the 
hearing.

Il’.ngiish Judicature Act, <>. 25. rr. 1-3. considered; Muhirslyv.C.C.H, 
Co . 15 Man. L.R. 53; (iardinrr v. Hiclley, 15 Man. Lit 351 ; Urookr 
v. IIrwilt, 3 Ves. 253; Ho/te v. Hope, 22 Bcav. 351, referred to.)

1. Assignment (I III 25)— Of chose in action I'hior equities- Rkihts of

The assignee of a chose in action takes subjiTt to the equities exist­
ing between the assignor and the debtor or fundholders, whether tlie 
assignment is under the King's Bench Art (Man.) or is an equitable 
assignment, and the assignee cannot, by giving notice, create for him­
self higher rights than the assignor possessed.

I Mumihs v. biion, 3 H.L. (’as. 702. referred to.|
». Depositions t§ I—4«) I)e bene esse- <'rkdibii.ity—Review on ap-

The Court of Ap|N>al stands in as good |N»sition as the trial judge 
to weigh the value of evidence taken ilr lune e**r and estimate the cre­
dibility to be attached to it.

ICn lyhton v. For. Count Lunilter Co., 12 Mail. L.R. 546; Cordon v. Unnd- 
ford, 16 Man. L.R. 292, referred to.)

Appeal from the judgment of Cumin, .)., 21 1). L.R. in 
favour of plaintiff in an action for broker'seommissions. Reversed. 

(1. A. Elliott, K.Ü., and M. (S. Mncneil, for plaintiff.
E. K. Williama, and H. V. Richardson, for defendants. 
Richards, J. A. :—It seems to me that the letter of December 

1", 1013, on which the plaintiff bases his claim, did not provide

34 M h i h.
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that the plaintiff should he paid either out of the first moneys 
received, or out of any surplus over $20,000 which should hr paid 
in cash by the purchaser. As I read that letter the plaintiff 
would, on its terms, only become entitled to the last of tin- pur­
chase money after Campbell had received his $00,000 out of it. 
That the plaintiff so understood it seems fully proved by hi> 
knowledge of the contents of the defendants' letter of February 
0, 1014. to the bank manager and the fact that he made no objec­
tions to its terms, but took it himself to the bank manager and 
tried to negotiate on its security a discount of Campbell's note. 
The letter is fully discussed in my brother Perdue’s judgment.

If I am right in the above view, the plaintiff could have nn 
right whatever to any part of the $22,0(H) received by the defend­
ants, if it had all lieen paid on purchase money.

Even if the plaintiff’s contention as to the effect of the above 
letter should be the correct one, the evidence shewed, I think, that 
the purchaser he procured was unable to pay down $20.00(1 on the 
purchase price. He had only $22,000 available, and had to fur­
nish $0,000 to make improvements, without which the owners of 
the building would not have consented to the sale. It simply 
happened that the defendants were solicitors for the owners, and 
so the $0,000 was paid to them to secure the improvements, while 
only $10,000 was paid to them on the purchase money.

The fact that the defendants were solicitors for both the owners 
and the vendor and so received the whole $22,000 puts the matter 
in no different position from that which would have arisen if tin 
$10,000 only had been paid to the defendants and the *0,000 
had been paid to other parties than the defendants, to be held a* 
security for the completion of the improvements.

It must be borne in mind that the plaintiff’s present action 
is not for commission on the sale, but for a surplus over S'JO.IKW. 
which he says was received by the defendants for his use.

1 express no opinion as to the other questions raised on tin 
appeal. I would allow the appeal with costs, set aside the judg­
ment for the plaintiff and enter judgment for the defendants 
with costs, as set out in the judgment of my brother Perdue.

Perdue, J. A.:—At the time when the transactions in question 
in this suit took place, the plaintiff was a real estate agent and the 
defendants were and are a well known firm of solicitors in W'nni* 
I*‘K

Perdue. J.A.
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The plaintiff alleges that one T. B. Campbell made an agree­
ment with him respecting the sale of Campbells interest in the 
Mariaggi Hotel. The agreement was in writing and is in these
words:
To H. A. D. Chalmers. Winni|M‘g. Pic. 17. ltllH.

Winni|K-g.
lie Muriayyi Hotel.

Dear Sir,—In the event of your making a sale of my interest in the 
above. I will agree to sell at fifty thousand dollars ($*>0.000) net to me, twenty 
thousand dollars ($20,000) cash, balance in one and two years, 6 |M*r cent, 
interest. Anything over and above this amount you may retain for your 
commission. The purchaser to assume payments on two cash registers 
and half cost of kitchen range, total on above articles, $1.150.

(Signed i T. B. Campbell.

I shall refer to this as the commission agreement.
The plaintiff then alleges that he sold the interests of Camp­

bell in the hotel to one Morgan for $52,(KM), which sale was ac­
cepted by Campbell and carried out and that pursuant to it 
Morgan paid to the defendants who were acting as agents for 
Campbell $22,000 as the first payment on the purchase price. 
The plaintiff avers that while the moneys remained in defendants’ 
hands he notified them by letter, dated January 20, 1014, that 
the sum of $2,500. part of the $22.000, were the moneys of the 
plaintiff and not the moneys of Campliell, and requested them to 
pay the money to him and not to Campbell, and that the plaintiff 
on January 26, 1014, produced and filed with defendants a true 
copy of the alx>ve agreement. He alleges a demand on the de­
fendants for payment to him, made on the last mentioned date, 
other demands, and refusal to pay.

The statement of defense categorically denies all material 
allegations in the statement of claim. It denies that the sale was 
carried out on the terms alleged or that $22,(MK) was paid by 
Morgan as the first payment of the purchase price. The defend­
ants deny that the $2,500 belonged to the plaintiff. Amongst 
other defences they set up that they disbursed all moneys in their 
hands before they had notice of the plaintiff’s claim : that $6,000 
was Paid to them by Morgan to he held as a guarantee that Mor­
gan would carry out alterations and improvements to the property, 
to a condition required by the owners of the freehold before they 
would accept Morgan as their tenant. Defendants deny that when 
the alleged notice was given the plaintiff had any right or interest
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in the money in question. The defendants add a demurrer in 
these words:

12. The ilefemlants demur to the statement of «•hum ami say ilui the 
same discloses no eausc of action against the defendants.

The action was tried before Curran, J., who entered a verdict 
for the plaintiff for .$2,(MM). From this the defendants appealed.

Before the trial of the action the plaintiff applied for and 
obtained an order directing that the demurrer be set down and 
argued before tin* issues of fact were determined. The argument 
took place before Brendergast, .1.. who made an order that "the 
said demurrer be and the same is hereby disallowed.” \T appeal 
was taken from this decision. Both at the trial and on thi* ap­
peal plaintiff's counsel contended that the judgment on the de- 
murrrer decided in the plaintiff’s favour all legal questions in- 
volved in the action, and that it placed the interpretation which 
lie sought to place on the commission agreement.

B. 302 of the King’s Bench Act directs that tin* 
of defence shall contain, amongst other matters of dciVmv. 
statement of any matter of demurrer intended to be aigucd." 

It has been held that this expression has the same im .mini; ;i- 
the corrcs)M>nding phrase in the Knglish Judicature Vi. n. 25, 
rr. 1-3, namely, "points of law"; see Makar sky v. C./*./«' . là Man 
L.H. 53, (inrtlincr v. Hirkhy, 1Ô Man. L.H. 3ôl. II. It»♦ * prmi-le­
thal a Judge may make an on 1er for the argument of a question 
of law before any issue of fact is determined. This order Mioiilil 
only be made where a serious |>oint of law has been rai-e«l which, 
if decided in favour of the party raising it, would dispciim with 
any further trial, or, at any rate, with the trial of some substantial 
issue in the action: An. IV. ltMti, p. 419; (lardincr \. HicU'i, 
supra. In the present ease the demurrer is put in the u r> widest 
form. No “matter of demurrei,” that is to say, no point of law, 
was stated or specifically raised by the defendants. Tin whole 
question that came up upon the argument of the ilcmumr «> 
this: has the plaintiff on his own showing made a cam cut it linn 
him to relief? There is no cause or ground of demurrer .i—ignol. 
The demurrer was, no doubt, aimed at the vague manner in 
which the plaintiff set out his ease. The Judge who heard the 
demurrer ruled, in effect, that there was a cause of action shown 
by the statement of claim. If the Judge thought that there was 
a possibility of the plaintiff making a case at the trial, or if the
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Then* must therefore have lieen some further agreement, <>ther 
than tli«* written one, whether it is sufficiently averred or not, 

The document set up in the statement of claim is capable oi 
only one construction. Campbell says, “1 will agree to sell at 
#50,(MX) net to me, #20,000 in cash, balance in one and two .war-. 
0r# interest. Anything over and above this amount you max retain 
for your commission.” ( " iell is to get his price, so much rash,
and so much in deferred payments, and it is to be net to him tint 
is,clear, not subject to any deduction. Then if the plaintiff can *-ll 
for a higher price he will be entitled to the surplus by way of com­
mission. The words “over and above this amount" must refer 
to the price fixed, #50,000. They < refer to the #20.01*1. 
because if that construction were plaintiff
a purchaser who would buy for $60,000, of which only vJO.ih*) 
was paid in cash, the plaintiff would receive nothing, whereas on 
the natural construction of the document he would ho entitled 
to the surplus of #10.000. It was, no doubt, o|>en to the plain­
tiff and Campbell to make a further arrangement or a variation 
of the first by which the plaintiff would be entitled to the e\n-. 
of the cash payment over $20,000, but as the writing >tamk 
( 'ampboll is entitled to his #50,000 first out of the purchase moin-x. 
without any deduction, and the plaintiff' is entitled to the remain­
der of the purchase1 money as a reward for his services.

The document above referred to was signed by Campldl 
on December 17, 1913, and on tin- same day the plaintiff notitk 
him that he hail secured Morgan and (ireen as purchaser*, the 
price to b<- $52.500, of which $22,000 was to l>e paid in cash. " 
the same day an interview took place at which Campbell, tin- 
plaintiff and Mr. Sharpe, one of the defendants, were present 
This interview was held at Sharpe’s office, he being ( amplx-lb 
solicitor throughout the transaction. Instructions were thm 
given for the preparation of the formal agreement of sale. The 
agn-ement was prepared and it was executed on, ami bears the 
date of, December 18. 1913. The agreement sets forth the term 
of sale as at first agreed upon. The property consisted of tb , 
lease, goodwill and content# of the Mariaggi Hotel in this via 
The price was $52,500, payable, $7.000 in cash, $15,500 on Dcnii- 
her 22, 1913, $15,000 within a year, $7,500 in 2 years, ami s- " 
in 2) j years from date. The terms differ somewhat h • |
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mentioned in the commission agreement in that the payments 
are spread over 21 > years instead of 2. Possession was to be given 
when the payment of Deccmlier 22 was made. Taxes, insurance, 
rent, business tax and "all other adjustments" were to lie made as 
of the date of giving possession. The agreement was subject to the 
consent of the landlords and subject to the consent of the License 
Department to a transfer of the license. A clear title was to be 
given to the goods and chattels covered by the agreement.

The $7.000 cash payment was made to Mr. Sharpe who at 
first acted for vendor and purchasers, but wit bin a few days am it her 
solicitor, Mr. Swift, took charge of the purchasers' interests. 
It was found that Camplied's lease had expired in April, 1913, 
and that lie was holding the premises under an agreement by the 
lessors to grant a new lease for 7 years at a greatly increased rental. 
By this agreement he covenanted to make at his own expense 
certain very ini|Hirtant improvements and repairs to the premises, 
to be in accordance with plans prepared by a firm of architects 
and to the satisfaction of the License Department of the province. 
These improvements were to be completed by July 1, 1913, other­
wise the landlords could re-enter and forfeit Campbell's rights. 
At the time of the sale a considerable part of this work had been 
done, but it had not been paid for. A number of mechanics’ 
liens had been registered against the property and these had to lie 
satisfied. He appear* to have been out of money. It was esti­
mated that it would take $10,000 to complete the improvements. 
He owed the landlords $7,500 for arrears of rent and their bailiff 
was in possession for this amount. The License Department 
insisted upon the alterations being made, otherwise the license 
would be refused. There was a chattel mortgage on the property 
made by <'ampliell to the Wine & Spirits Co. and to the K. L. 
Drewry Co. for $10,000, which had to be paid off to give a clear 
title. The purchasers had only $22.000 available. Without 
much more than this last sum it would be impossible for ( ampbcll 
to clear off the incumbrances, furnish title and carry out the sale. 
The result was that after considerable negotiations between the 
vendor and the purchasers in which the solicitors, the landlords 
and the chattel mortgagees assisted, a modification of the terms 
was agreed upon. The landlords made a reduction in the altera­
tions and repairs which n mained to be done and Morgan agreed 
to do these for $ti.(MH), which was to be deducted from the cash
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payment. A further agreement was accordingly entered into 
between the parties. This agreement was made between C 'amp. 
I>ell on the one part and Morgan and (irmi on the other, ami i> 
dated January 1th 1014. It recites that the parties have varie d In 
mutual consent the agreement of Decemlwr 18. It provides that 
the sum of $22,000 is to be paid in cash into the hands of tin de­
fendants, solicitors for the vendor ; that out of this sum $0,000 i- 
to be retained by them and repaid to Morgan upon his completing 
the alterations in the premises, certain improvements being drop­
ped, the work to be done under the suj>erintendenee of one ( lirvin 
the balance of the cash payment, namely $10,000, is to be applied 
on the purchase price of the projierty which is declared to I 
$42,500, instead of $52,500, the purchasers to assume and pay tin 
chattel mortgage of $10,000. The* further s of the pur­
chase price under the former agreement were, by tin- later agree­
ment, to be reduced by the* sum of $10,000, 85,000 being taken oil 
the first payment and 85,000 off the subsequent ones. To tin 
subsequent payment the above sum of $0,000, r< *“ Morgan, 
was to be added and paid to the vendor. The sum of $500. part 
of the original $22.5(H), was to be paid at the end of a year. It un­
agreed that the $22,000 paid into the defendant’s ‘ - was to I»
retained by them until the license for the premises had been tran>- 
ferred and the consent of the License Department given, and. in 
the event of the license not being transferred, the amount was to 
Imi repaid to the purchasers. Except as varied by the later agree­
ment, the former one was to remain in force. There were other 
provisions in the agreement of January 10th, but I do not tl ink 
they affect the matters in question in the present suit.

It is pointed out that the effect of the second agreement i> 
that the purchasers are made to pay $(>.000 too much. This amount 
taken out of the cash sum of $22,000 was cxjm " in making 
the alterations for which (’ampbell was liable, and wherewith 
he was chargeable. If used by Morgan for that purpose, he should 
not be charged with it again and it should not have been added to 
the subsequent payments, unless Morgan in fact assumed tin 
liability for the alterations. But 1 do not see how the plaintiff ' 
case against the defendants is affected by the fact that tin pur­
chasers were by the agreement made liable for the alteration* 
in addition to the purchase price.

The agreement as varied was acted upon. On January 20.

6
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Morgan paid to the defendants two separate sums of $6,000 and 
§9,000. which mad<‘ up the full sum of $22,000. These two sums 
and also the previous sum of $7,000 were all entered by the dé­
fendants in an account in their ledger, headed “T. B. Campbell.” 
As Sharpe explains, this was merely a matter of bookkeeping. 
It might have been better to have opened an account under some 
such heading as “Mariaggi Hotel,” but the evidenee shows that 
the money was held in trust for the purposes of the transaction 
and that Campbell hail no control over it.

The $0.000 held by defendants for Morgan was paid out to 
him on progressive certificates issued by (iirvin. as the alterations 
were completed. Out of tin* $10,000 the arrears of rent and liens 
against the property were paid. Carroll, one of the landlords. 
sa>> that the $10,000 was covered by arrears of rent and improve­
ments made at the time of tin* sale, that the improvements hail 
gone on to the extent of about $0,000 which had not been paid and 
that tin $10,000 went to pay this and the arrears of rent. Sharpe 
says that all the money was paid out and that Campbell received 
none of it. Defendants attempted to show more specifically 
the expenditure of the money, but the evidence was not received. 
Hot! Sharpe and Swift in their testimony clearly show that un­
less the new agreement had been made the sale would have fallen 
through. 1 have no hesitation, after reading the evidence, in 
finding; that the original agreement could not have been carried
OUt.

The facts established by the evidence are widely different 
from those alleged in tin- statements of claim. The agreement of 
December 18 was not carried out. It was varied in very material 
respects. No part of the cash payment came to Campbell's 
hands. It was used in paying off encumbrances so that the sale 
could he carried out. Instead of a cash payment of $22,000. 
then* was one of $16,000. Other most important variations were 
made. The plaintiff seeks to show that there was an equitable 
assignment to him of a part of the cash payment and that notice 
of this had been given to the solicitors. He claims that this as­
signment was made orally by Campbell at the meeting with 
Sliarpeon December 17. If we assume that the plaint iff did show 
fhe commission agreement to Sharpe on December 17. and Camp- 
Mi did at that time say to Sharpe that anything over $20.000
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belonged to the plaintiff, how in the changed circumstances, 
with the terms altered and with the whole cash payment appropri­
ated to other necessary purposes, can the plaintiff claim that lu­
is still entitled to the #2,000? Campbell himself could not have 
claimed this money. It had to be used to pay off encumbrances 
or there would have been no sale. The assignee of a cIhm in 
action takes subject to the equities existing between tin ;ls. 
signor and the debtor or fundholder, whether the assignment 
is under the King’s Bench Act or is an equitable assignment. 
The assignee cannot, by giving notice, create for himself higher 
rights than the assignor possessed. If authority is required fur 
this proposition I would refer to Mangles v. Dixon, 3 H.I.. < a* 
702, and to other eases cited in 4 Hals., p. 386. The defendant 
held the money, not for Campbell alone but for him and the 
purchasers, until the transaction was completed. When the 
alleged assignment or appropriation was made and the notice 
given, Campbell could not have enforced payment to himself. 
When the new terms were agreed to, there was no excess over 
#20,000 of cash payment. The total cash payment had lieen 
reduced to #16,000, The trial Judge adhered to the view that, 
notwithstanding the second agreement, the cash payment was 
#22,000. He expresses the view that it was “merely juggling 
with figures to reduce the cash payment by #6,000 and then add 
it to the deferred payments.” The matter cannot be disposed 
of so f' It was agreed in express terms by the agreement
of January 19, that the #6,000 was to be repaid to Morgan when 
lie had completed the alterations he undertook to make. It was 
actually repaid to him from time to time as the alterations wen- 
made, the money being used by him in doing the work. Tin- 
transaction ap|H*ars to me to have been honestly conceived and 
there is no evidence of unfair dealing.

The extensive variation in the terms of the agreement, as 
amended and carried out, dispose of the case as made "tit in 
the statement of claim. There was not, as alleged, #22,000 paid 
to the defendants as agents for Campbell. The only notice 
claimed in the statement of claim to have been given t" tin- 
defendants by the plaintiff was what was contained in the letter 
of January 26, but at that time, terms of sale widely different 
from those mentioned in the commission agreement, <>r those 
alleged in the statement of claim, had been entered into and put

1
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in binding form. The plaintiff, who was, no doubt, aware of 
tin* importance of establishing earlier notice to Sharpe, en­
deavoured to prove oral notice to him at the first meeting on 
December 17. There is a direct conflict between the evidence 
of the plaintiff and that of Sharpe upon this point. The trial 
Judge accepted the statements of the plaintiff. The plaintiff’s 
evidence had been taken de bene esse and was read to the Court 
and filed at the trial. It is merely a written document, not 
unlike an affidavit. The Judge had no op|M>rt unity for observ­
ing the demeanour of the witness. The Court of Appeal is 
therefore in as good a position as the trial Judge to weigh the 
value of the plaintiff’s evidence and estimate the credibility 
to be attached to it. 1 would refer to Creighton v. Pae. Coast 
Lumber Co., 12 Man. L.K. 546, Killam, J., at 558-551); Cordon v. 
Handford, 16 Man. L.R. 292. Plaintiff stated that the commis­
sion agreement was shewn to Sharpe at that interview. This is 
flatly denied by Sharpe. The onus is on the plaintiff and he 
has no corroborative evidence to support his statement. Even 
if that document had been produced, it would only have been 
evidence of its own contents and would not have shewn any 
claim on the moneys in Sharpe’s Towards the end of
plaintiff's examination in chief he was asked:—

121. (j. What did you arrange with Mr. Sharin'? Just tell me what did 
you arrange? A. When that sale was consummated according to that agree­
ment, that if that sale went through put it this way When that sale 
went through, the money wan paid over, I was to hi* entitled to $2,500 coin- 
mi-'ion. That was an arrangement made with Mr. Campbell in Mr. Sharpe's 
presence. Campbell was to pay me 12.500 if that sale went through, out of 
the cash payment.

His counsel then proceeded to ask him a number of ques­
tions which were objected to, but answered. The witness said 
it was understood that if the sale went through he was entitled 
to anything over 820,000. He was then asked by his own coun­
sel:—

120. Q. How was it understood or why was it understood? A. I think I 
have already explained that -when Mr. Campbell and myself went to see 
Mr. Sharpe in reference to this commission, Mr. Campbell was to receive 
by that agreement $20,000 cash. Anything over and above that I was to 
receive. Mr. Sharpe was told that by Mr. Campliell ami by myself.

This answer places a construction upon the agreement. It 
is the construction that the plaintiff has all along sought to put 
upon it. 1 have no doubt that plaintiff" believed at first that it
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wax only neoeeeary to say that th«* agm*ment had been shewn 
to Sharpe*, then after further questioning lie attempted to rein­
force* his earlier statements and gave the alwve. Sharp»* flatly 
denies that such a conversation took place. In plaintiff's cross- 
examination we find tin* following passage:—

137. ij. Now. am I correct in say in* that at that first interview tin 
discussion was with refeivnce to putti'ig this deal into legal form? A I 
think you arc correct. 13V (j. And that no mention was made of commis­
sion at that first discussion? A. Well, I would not swear to that 
/ think iirohably it wax dtxiuxxed on account of it reading then. “anythimj 
over and abtn<e." 142. tj. What <li<l Mr. Sharp* say to that? A. .lust mad- 
notes. 143. tj. Just made notes. He made no comment ? A. As far a* 
I can remember. 144 tj. Beyond that remark of Mr. Campbeil's was any­
thin* said about commission at that time? A. No. 143. tj. And all your 
energies at that meeting were directed to giving Mr. Shar|ie particulate a- 
to the sale? A. Yes. 154. (J. Now. when was the next time (after December 
isi that you saw Mr. Sharpe? A. I think I saw him practically even «lay 
177. (j. Now. at any of these conversations did you say any more to 
Mr. Sharp* than you said at this particular conversation when you a-l.<<| 

when you could get your commission'.’ A. No. 17V (J. And at none of 

these conversations, am I correct in saying, that the question of $2.inhi oi 
12.500 was discussed ? It was simply referred to generally as your commis 
sion? A. Yes 170. Ij. And that was as s|**cifically as your commission 
was refern*»I to at any discussion with Mr. Sharis*? A. I don’t think tin 
amounts wen* mention»*»!. 212. tj. You <li»l not muk<* a <l»*man»i for >our 
commission from Machray. Shar|s* «V Dennistoun? A. I think I did. .'I 
Q. When? A. All tin* tins*. 214. (j Definitely, «lid you ask them to p:»\ 
your commission ? A. No. I simply ask«*d him when I am going to i:<-> 
this commission. 277. (J. Do you claim that Machray. Sharis* A iVnm- 
toun n*c»*ive<l $2,501) of your money? A. No.

On February fi. 1914. ( " rs obtained from Sharp- a 
letter address»*»! to the manag<*r of a bank in this city to be imiI 
for the purpose of obtaining money on ( "tell's notes (if

notes w«*re given). < rs mail»* use of this letter, but In*

failed to get a loan. Th<* letter states that the proper! > was 
sold ami “tin* <*ash paym»*nt of #10,000 made through u< ' 
that “this is barely suffiei»*nt to pay the preferred claims con­

sisting of rent, wages ami liens;" that tin* balance of the pur- 
elias»* prit*»*, $26,000, would lx* payable to def»*ndants' firm for 
ordinary ereditora; that the total claims would aggregate almut 
#10,000, leaving a eonsitlerable <*quity for Campb»*ll. Sharp- 
aim stat»*s that Chalmers had agr»*»*»l to accept C ell's not»- 
for the commission serum I by an or» 1er to Ik* fil»*«l with defen­

dants’ firm to pay Chalmers his commission out of the moneys 

to lx- received by them. Tin* whol»* letter, which is somewhat
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lengthy, strongly Iwars out Shar|Mi*s evidence. Onv cannot 
easily believe that the plaintiff would obtain and make u><- of 
this letter, if the evidence given by him at the trial was a 
true account of what actually took place in regard to the com­
mission.

The plaintiff afterwards brought action against Campbell 
for his commission. The suit was contested but the plain­
tiff obtained a judgment. He has therefore his judgment against 
Campbell and may take any proceedings available at law to 
obtain payment out of the unpaid purchase money. The action 
of the plaintiff" against Campbell was tried before the same Judge 
who presided at the trial of the present suit. At the beginning 
of the trial the trial Judge ruled that the issues tried bv him in 
the suit of ('hnlmer* v. Cum plu II were binding on the defendants, 
although they were not parties to that suit. Certain amend­
ments in the statement of defence were refused largely, as I 
understand, on this ground, although notice of an application 
to amend at the trial had been given. The trial Judge took 
the view that the doctrine of res jndieala applied against the 
defendants and that the only defence they could set up was to 
shew that they disbursed the money before they got notice of 
plaintiff’s claim. Cor the Judge’s ruling upon this matter I 
would refer to the following pages of the evidence: ti. 7. H. II. 
59a, 71. 72, 75. 90, 97. 127. This ruling, which appeared fre­
quently throughout the conduct of the ease, coloured the whole 
proceedings at the trial. With great respect. I think that there 
was no foundation for the application of res judicata. The de­
fendants were not parties to the action, the proceedings were 

inter alios aria, there was no estoppel and the judgment in 
the former case, even if it had been put in. was not admissible 
evidence of the facts established by it ; see I Hals. 343-344.

The plaintiff largely rested his right to recover upon the 
statement he alleges ( ampbell made to Sharpe at the interview 
on Decemlwr 17. He claims, in effect, that this was a specific 
appropriation of $2,000 of the purchase money, that Sharpe 
had notice of it. and that this operated as an equitable assign­
ment of that sum. An equitable assignment may be made by 
words only, if the intention is clear: Ln v. Maqrath, 10 L.R. Ir. 
45. 49; Taillai v. Official Itcceirer, 13 App. (’as. .523, 4 Hals. 375,
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The plaintiff's account of what passed at the first interview is 
C. A by no means clear. I have above quoted the evidence relating to 

Chai.mkk* the alleged verbal assignment and the notice to Sharpe. The plain- 
.. "■ tiff’s testimony on this point is far from being clear, definite or
MACHKAl , .

satisfactory. It is not, in my opinion, sufficient to establish :in 
ivniw. j.a. equitai,!,. assignment. But the plaintiff must go further and 

prove that notice of the assignment was given to the defendant*. 
Otherwise, they are not bound. The plaintiff admits that tin- 
conversation in which the alleged notice was given took place in 
the presence of Sharpe at an interview where the sole discussion 
was with reference to putting the deal through, that Sharpe 
was taking notes and made no comment. The plaintiff would 
not swear that Sharpe heard the statement alnnit the commis­
sion (Questions 140-145). Evidence such as this is not sufficient 
to prove notice so as to charge the defendants with a serious 
personal liability. In Saffron Walden v. Ray tier, 14 Ch I ). 
400, the sufficiency of the parol notice was dealt with. There 
the plaintiff endeavoured to prove notice to trustees of a mort­
gage on a reversionary share. Notice in writing had been 
given to the solicitors of the trustees but the Court of Ap|>eal 
held that this was not good notice to the trustees. An attempt 
was then made to prove direct verbal notice. A member of the 
firm of solicitors depostni that at a lengthy meeting which had 
been called for another pur|>ose the notice was read to the trustees. 
Two of the trustees denied this and the third denied all recol­
lection of it. It was held that evidence that parol notice had 
been given to the trustees in the course of a conversation, at the 
end of a meeting called upon other business, could not be relied 
u|wm as fixing the trustees with notice in op|>osition to their 
denial of having received it. James, L. J.. summed up the ex­
pressed opinions of all the members of the Court in these words 

To my mind it is too dangerous to allow a notice with the consequences 
of it to lie proved by something mentioned in the course of a conversation 
at a meeting on other business, which may have been heard and attended 
to by one, and not heard or attended to by others of the parties present 

I would refer to the judgments at large delivered by James, 
Baggallay and Bramwell, L.JJ., as to the inadequacy for the 
purjMJse of proving notice, of merely giving evidence of the casual 
mention of something in the presence of the party to be charged 
with notice, w’hile he was intent upon something else and may 
not have heard wdiat w’as said.
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It appears to me that the above decision exactly applies MAN-
to the present ease. The proof, both of the verbal assignment C. A.
and the notice, is very weak. The plaintiff’s answers to cpies- C’Hmfh* 
tions 137 and 138, and 140 to 145, admit that tin* whole discus- »’ 
sion at tin* first interview, tin* one at which it is alleged the as- ' 
signment was mentioned to" Shari*1, was taken up with putting ,>erdue J A 
the sale into legal form. Plaintiff only arrives at the conclusion 
that commission was mentioned at all by a process of reason­
ing from the contents of the commission agreement (Q. A A.
138). It is unheard of that a solicitor should be made liable 
personally for a large sum of money because there is vague and 
extremely doubtful evidence of a remark having been made in 
his presence while he was busily engaged u|xm. and his attention 
occupied by, the details of an important transaction, a trans­
action quite distinct from the matter concerning which the 
remark was made. The onus being upon the plaintiff he should 
have procured the evidence of Campbell to corroborate his state­
ment of what occurred at the first meeting if C tell would 
corroborate it. Hut the plaintiff has chosen to rest his ease 
on his own unsupported testimony. Shar|>c jmsitively contra­
dicts him, and even if tin1 alleged statement by Campbell had 
been , but not heard by Sharpe, the evidence of notice to 
the latter is not sufficient under the Saffron Walden case. The 
letter of January 2(i makes no mention of an oral assignment 
and gives no notice of one. As far as I can ascertain from the 
evidence, the first mention of an oral assignment was made by 
the plaintiff at the trial.

There are a few more points in the evidence to which 1 might 
make reference. Sharpe, after refreshing his memory, as to 
dates, by reference to the documents, stated that the first time 
he saw the commission agreement was on January 2b. 1914. a 
week after the second agreement had been made between Camp- 
Mi and the purchasers. Sharpe also states that tin* plaintiff 
knew of the arrangements that were being made with regard 
to the second agreement. The plaintiff admits that he saw 
Sharpe “practically every day” after December 18 (Q. A A.
154. 17b); that he was helping in winding-up the details of the 
sale and that Campbell’s liabilities were discussed ((J. A A.
45). The letter of February 6, 1914, which he obtained from 
Sharpe gave him notice that the parties had varied the first
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agrwmcnt so as to reduce the cash |)ayni<‘nt to $10,000. This 
was a change which was most material from his t- int.
yet he raised no objection and ma<lc use of the letter as correctly 
expressing the facts. He admits that he did not demand pay­
ment. from the defendants at these interviews with Sharpe. Imt 
looked to Campbell for his commission (Q. <V A. 212-216). H« 
sued Campbell and recovered judgment against him. Only 
when he found difficulty in enforcing the judgment did he -♦ » k 
to make the defendants liable.

I have no hesitation in coming to the conclusion that the 
appeal should l>e allowed with costs, the judgment already ' ti­
tered set aside and judgment entered for the defendants with 
costs, including those of the <h bene ex*e examinations ami tin- 
examinations for discovery.

Cameron, J.A.:- I have given the evidence and the various 
questions of law involved in this case my ls-st consideration 
ami have reached a conclusion different from that arrived at by 
the Judge who tried the action. I have read the judgment of 
Perdue, J., and concur therewith.

Haooart, J.A., dissented. Appeal allmral.

DIPLOCK v. CANADIAN NORTHERN RAILWAY CO.
Saxkatchcwan Su pram Court, Xett'landx, Lan tout, Hr own anti MrKai .1.1 

January S, 1916.
1. Carriers (6 II 11 1 141)—Duty toward trespassers—Liahii.ua mu

injuries to.
Even to trespassers :i railway company owes a duty not to wilfully 

injure them nor endanger their safety; and where trespassers an- -tear 
thily riding on a ledge 14 inches wide at the back of the tender, an-l 
the hrakeman. while in the course of his employment and without ascer­
taining the dangerous |>osition of the trespassers as a reasonable man 
would, forces one of them from the ledge thereby knocking him against 
the other and causing the hitter to fall beneath the train and -eri- 
ously injuring him. it is sufficient to warrant a jury's finding <•! the 
company's negligence; whether or not the brakenian had knowledge 
of their |Hisition. or whether he acted as a reasonable and prudent man. 
are questions of fact for tin» jury.

|ff.T.H. Co. v. Harnett. |1911) A.C. 361, 22 O.L.R. 84. applied; /to»* 
v. S.W.A.R. Co., 24 O.L.R. 409, considered; Lotrery v. Walker. I Mill] 
AX’. 10. distinguished; see also Solan v. Montreal Tram tea t/x . .'6 
D.L.R. 527.)

Appeal from the judgment of Elwood, J., in favour of the 
plaintiff in an action for personal injuries to a trespasser. Affirmed. 

O. II. Clark, K.C., for the appellant.
.4. E. Hence, for respondent.
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The judgment of the Court was delivered by 
Lamont, .1.: —The ground on which the appeal is based is: 

that upon the answers of the jury judgment should have been 
entered for the defendants.

The action was brought for personal injuries sustained by 
the plaintiff, by being run over by the defendant’s train.

The plaintiff and one Thacker were stealing a ride on the 
defendant’s train. They rode on a ledge about 14 inches wide 
at the back of the tender, and l>etween the tender and the bag­
gage ear. The space lietween the cars was al>out 3 feet. They 
rode in this way from Dundurn to Hanley. At Hanley, a con­
ductor put them off. As soon as the train started they got 
on again. The conductor said to brakeman Wagner : “There 
are two men on the end of the car. go and put them off.” Wag­
ner went through the baggage ear. and. as he opened the door 
next the tender, he saw Thacker standing on the ledge, hold­
ing on to a ladder that ran to the top of the tender. The plain­
tiff says he was on the outside of Thacker, holding on to the 
handrail. When Wagner saw Thacker he asked him to come 
into the ear; Thacker refused, believing that he would be handed 
over to the police. Wagner then caught hold of him and tried to 
■Irag him in ; Thacker pulled back. Wagner then said: “Well then, 
get off," and gave him a shove ; Thacker struck against the 
plaintiff, who fell to the ground and the train ran over his leg.

Wagner, in his examination-in-chief, testified that he did 
not see the plaintiff, and that he did not know he was on the 
west side of Thacker. On his cross-examination he admitted 
that he expected to find two men between the cars, and that 
he assumed both men were there. It was night, and there was 
hut a dim light in the baggage car.

The jury found that the plaintiff was injured by being pushed 
off the train, as a result of Wagner's pushing Thacker, and that 
Wagner was acting within the scope of his employment in push­
ing him off. They were asked: “Did Wagner know that Dip- 
lock was in the position he was?” To which they answered: 
“Dubious.” They were also asknl: “If he did not know, should 
he have investigated to find out before he shoved or kicked 
Thacker?” To this they answered “Yes.”

lor the ap|H‘llants it was contended that, as the plaintiff
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was a trespasser, them* answers entitled them to judgment 
in their favour. There is no question but that the plaint iff \va- 
a trespasser on the defendant’s train. The duty owed to a tres­
passer is set out in 21 Hals., par. 664, as follows :—

'Die occupier of promise* owes no duty to persons who come upon then, 
as trespassers. He must not. however, encourage or attract trespassers to 
a place where they are exposed, whether intentionally or not. to some 
specific danger of which he is cognizant, nor may he, when aware of the 
presence of a trespasser on his premises, do any act which endangers his

In (J.T.H.Co. v. Barnett, [1911] A.C. 361, the plaintiff \va* 
a trespasser riding on the appellant company’s train, and was 
injured through the negligence of the company's servants. In 
giving the judgment of the Privy Council, Lord Hobson, at 
p. 369, said :—

The case must, «hcrefore, be taken on the footing that the respondent 
was a trespasser, and the question is: What, under those circumstance* 
are his rights against the appellant company? . . . The railway com­
pany was, undoubtedly, under a duty to the plaintiff not wilfully to injure 
him; they were not entitled unnecessarily or knowingly to increase th-1 
no.mal risk by placing unex|»eeted danger in his way. But to say that 
they are liable to a trespasser for the negligence of their servants is to place 
them under a duty of the same character as that which they undertake n 
those whom they carry for reward. (And on p. 370, he says) : The general 
rule, therefore, is that a man trespasses at his own risk.

In order to succeed, therefore, the plaintiff must shew that 
Wagner wilfully injured him, or that lie “unnecessarily and 
knowingly increased the normal risk” which he (the plaintiff 
was running by riding between the ears.

Where the space between the cars is so small, the pushing 
about of one person must necessarily increase the danger to 
any other person who is also riding there. Had Thacker I teen 
injured by lieing pushed off, it is admitted that the company 
would be liable. Had Wagner seen the plaintiff, the defendant* 
would have been equally liable; because the natural and pro­
bable result, as the jury found, of pushing Thacker would In­
to shove the plaintiff off. The only defence argued before us 
was that Wagner did not know the plaintiff was there. Thi> 
raises the question: Is actual personal knowledge of a tres­
passer’s position necessary in order to give him a right ol action 
for injury' sustained by him? If an owner of land is told that 
a trespasser has just walked behind a little bluff on Ids lanu 
and he takes his gun and discharges it at the bluff and the trr-
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passer is injur<*d thereby, I take it that the owner may 1m* held _
liable, as h<* would be making the premises more dangerous for K. ('
the trespasser. K

He might say he did not know the trespasser was there as 
he had not seen him. The answer to that would In*, lie had 
been told that a trespasser was there and, under such circum­
stances, should have known. It would Im* a question of fact 
for the jury to determine whether or not a reasonable and ordin­
arily prudent man would, under the circumstances, have known. 
If the jury answered in the affirmative the owner would be liable. 
This, I think, is borne out by the authorities.

When the case of Q.T.R. Co. v. Harnett was before the Court 
of Apiieal in Ontario, 22 O.L.R. 84, Meredith, .1. A., in his dis­
senting judgment (which was upheld by the Privy Council), 
at p. 91, said:—

One may not knowingly injure a men* trespasser. Une may not, know­
ing that hr is iu the way, run down another, merely because that other has 
no right to be in the way, but does one owe any duty to another who has 
no right to he at the place where he is injured and whose presence is, not 
unreasonably, not knownt See U.T.H. Co. v. Anderson (1898), ‘28 Can., 
8.C.H. 541 -

In Handy v. Sandwich, Windsor and Amherttburg R. Co., 
24 O.L.R. 409, the action was for damages for the loss of a horse, 
killed on the defendants' track by one of their cars. The horse 
was a trespasser. The jury found that the motorman should 
have seen the horse on the track in time to enable him to stop 
the car. The Divisional Court held, Britton, J.. dissenting, 
that there was no duty on the motorman to keep a look-out 
for trespassing horses; that he owed no duty in respect of the 
horse until he discovered it. In his judgment. Riddell, J., said: 
P 41$.*

The horse was admittedly a trespasser . . . and I think the sole duty 
| >o the plaintiff arose when the horse was discovered. The ease would, or 

might, of course, be different had it been proved that the township 
m the habit (as in Breen's case) of permitting a violation of the 

by-law. so that horses might In* expected upon the highway, or if. for any 
'»tl«r reason, horses running at large were to be expected to In- on the 
r".vl. mill therefore on the track—but nothing of the kind is suggested.

In 3(i Cyc. 1487, the rule is laid down as follows :—
As a general rule a street railroad company is under no duty to keep 

ilookout for trespassers on its track . . . but its only duly is to use all 
proper precaution to avoid injuring such trespasser after discovering his 
NI. as by sounding the gong or whistle, and taking proper precaution
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to stop the oar when necessary. But where, from the locality ami l irruin. 
stances known to the company, there is reason to apprehend that the tracb 
will not lx* dear ... it is the duty of the driver or motorman in kwp 
a look-out for children anti others on the streets, and to use all reasonable 
precautions u|s>n the first appearance of danger to avoid injury.

These eases make it clear that a person owes no duty to a 
trespasser until he knows of his whereabouts, or has reason to 
apprehend his presence; but, from that moment, a duty arises 
in respect of such trespasser not to wilfully injure him or to 
subject him to additional dangers.

The ease of Komi y v. Sandwich, Windnor and Amlunthurq 
R. Co., Hupra, was cited as shewing that no duty existed in re­
spect of a trespasser until he was discovered. All that case 
decided, however, was that, as the mot orman had not seen the 
trespassing horse and had no reason to apprehend he would lie 
on the track, no duty arose to keep a look-out for him. There 
is no presumption that a person will Ik* trespassing and. there­
fore, no duty is owed to him until his presence is known, or under 
the circumstances should have lieen known. In the case re­
ferred to, Riddell, .1., in the portion of his judgment aliove <|noted, 
clearly points out that the decision would have been different 
had the mot orman had reason to suspect that horses would 
he on the track.

The ease of Lowery v. Walker, [1911] A.C. 10, was also cited. 
This ease turned u|xm the question whether the plaintiff’ was s 
trespasser or not. The House of I Amis held he was not. The 
case was cited on l>ehalf of the defendants for the dictum of 
Lord Halsbury when he intimated that if the plaintiff" had ken 
a trespasser he could not have recovered. That is quite true, 
but it is of no assistance to the defendants here. The plain­
tiff would not have l>een entitled to recover localise, not I fine 
in the field when the savage horse was turned out. and the de­
fendant having no reason to apprehend that he would In* there, 
owed no duty to him to keep a look-out. If, however, the de­
fendant in that case had had good reason to believe when be 
turned the horse out that the plaintiff fa trespasser; was in the 
field although he had not actually seen him, the defendant, in 
my opinion, would have l>een liable.

The question upon which, in my opinion, the present cas1 
turns is not: “Did Wagner know the position of the plaintiff 
on the ledge?” but, “Had he sufficient reason to apprehend
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that lioth trespassers were lietween those two ears, so as to 
east on him a duty to ascertain tin* whereabouts of the plain­
tiff before doing any act which would make the space Ik-tween 
the ears more dangerous to ride in. This is a question of fact 
for the jury, and if they have not pronounced u|miii it. there 
should Ik* a new trial to have it determined.

I am of opinion they have pronounced upon it. The find­
ings of the jury must Ik* read in the light of the evidence. In 
view of the admissions of Wagner, that lie expected to find both 
men In-tween the cars, and that he assumed both were there, 
the answer to the question. “Did Wagner know that Diplock was 
in the position lie was?” can only mean that lie did not know 
his exact |M>sition on the ledge. It cannot, in my opinion. Ik* read 

meaning that it was doubtful if Wagner knew Diplock was 
between the cars. Their finding that Wagner should have in­
vestigated to find out the |H»sition of the plaintiff before shov­
ing Thacker is, in my opinion, to be read, not as a finding 
that there was a duty to investigate and find out if the plain­
tiff was between the ears, but. assuming as Wagner says lie 
did that lioth men were la-tween the cars, there was a duty 
cast upon him to ascertain the position of Diplock on the ledge 
before doing an act, the natural and probable result of which 
was to make the premises (the space between the ears) more 
dangerous for the plaintiff. If Wagner had not had good reason 
to apprehend the presence of the as well as Thacker
between those two cars, I quite concede that the argument on 
behalf of the defendants should Ik- given effect to, but having lieen 
informed he was there and assuming he was there, he was under 
a duty not to make- the space more dangerous for the plaintiff 
without first investigating to find out his exact jtosition on the 
ledge, and satisfying himself that the pushing of Thacker would 
not injure him. In other words, that with Wagner’s informa­
tion and lK-lieving as he did, any reasonable man would have 
known that by pushing Thacker he was increasing the danger 
to the plaintiff. The question was, jH-rhaps, not as happily 
worded as it might have been, but I think the answer, in the 
light of the evidence, makes it sufficiently clear that the jury 
was finding what a reasonable man would have done, rather 
than expressing an opinion as to a legal duty.

In .Jamieson v. Harris, 35Can. S.C.R. 025 at p. (»3I. in giving
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the judgment of the majority of the Supreme Court of Camilla. 
Nesbitt, J., said:—

Wv also fully agree that answers by a jury to questions slioulil l« nivcii 
the fullest possible effect, and, if it is |*issible to sup|)ort the same In any 
reasonable construction, they should be supported.

If I am right as to the meaning of the answers given by tin 
jury, the judgment was properly entered for the plaintiff. Tin 
appeal should, therefore, in my opinion, be dismissed with cost.

Hkown, and McKay, JJ., concurred with Lamo.nt, ,1. \kw-
lands, J., dissented. Appeal

MclNDOO V. MUSSON BOOK CO.
Ontario Suprrine Court. Apprllalt Hil inioii. l/< rnlith. CJ.it.. O'y-.

Mariana ami Magrr. ././. I, January II. 11)1®.

I. ( oPYKHillT (XI — 1)—WllAT M H.IKCT OK—I MI L OK XAMK OF IMmiK-
"Pannixu off."

tlenerally the title or name of a Issik cannot form the subject t 
copyright, unless the title itself amounts to a literary, scientilie. 
arlistie eoinposition within the meaning of sec. 4 of the ( opyriglit Act, 
ll.S.e. MNMI. eh. 70: the words "The New Canadian Bird B-ivk" »r 
"I'lie Canadian Bird Book” are merely descriptive, and unie" pulili' 
reputation of the title of hook is established, or a design of "pa^int 
oil" is shewn, there is no right to eomplain of marketing tIn- Issik 
under a similar name.

| Hour v. Mrl.ran 1‘ublishing Co.. 27 O.K. 325. 24 A.li. t Out 24<*. 
distinguished.]

Appeal from a judgment of Mast en, J.. dismissing tin action 
to restrain the defendant from infringing the plaintiff's copy­
right in a hook.

The judgment appealed from is as follows :—
Motion for judgment on the pleadings and affidavits tiled 

The pallies by their counsel consent to the final disposition 
the action on the material filed, and that affidavits he received in 
evidence in lieu of oral testimony, so that, read together, they 
shall constitute admissions of the resulting conclusions of fart, 
and that the motion shall be considered as a renewal of tb 
injunction motion which was before the Court in June last. \ 
material filed on the former motion, as well as on this motion 
to be evidence on the motion, and the parties to have the right 
of appeal as after an ordinary trial. On this basis I dim-t tl 
the motion may lie entertained—and order accordingly 

The plaintiff is the publisher of a liook entitled “The Nr» 
Canadian Bird Book,” in which he holds the copyright Thed- 
fendant is the publisher of another l>ook on the same suhjnt

28
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entitled “The Canadian Bird Book.” The plaintiff's hook was 
first placed on the Canadian market at or about the date of the 
copyright, and the defendant's book was issued and sold to the 
public in Canada in or alxmt the spring of 1915, some three or 
four months later than the plaintiff’s book.

The plaintiff’s claim is based, first, on copyright. The cer­
tificate of copyright is produced. It is marked exhibit H. to 
Mclndoo’s affidavit. It appears to be in the usual form. The 
right which the registration confers is that set out in sec. 4 of the 
Act respecting Copyright, R.8.C. 190(1, eh. 70. The subject- 
matter to which that right relates and in which it inheres is a 
literary composition. In this ease there is no complaint that the 
literary composition forming the body of this work has been 
infringed. The two works are absolutely different. The com­
plaint relates solely to the title.

In the case of Dick v. Yates (1881), 18 Ch. D. 79, Lord Justice 
James said (p. 93): “I desire to add that in my opinion, and I 
understand the Master of the Rolls to have expressed the same 
opinion, there cannot in general be any copyright in the title or 
name of a book.”

This dictum appears to have been accepted from that time, 
and it is certain that under our statute, unless the title itself 
amounted to a literary, scientific, or artistic work or composition, 
it cannot form the subject of copyright.

No one can suggest that the words “The New Canadian Bird 
Book” amount to such a work or composition. The words are 
purely and simply descriptive of the book, nothing more or less.

The plaintiff also puts his case on another ground, namely, 
that the defendant is selling its book under the name or title of 
the plaintiff’s work.

This is a phase of the ordinary doctrine of “passing off” 
usually treated in connection with the1 law' of trade marks.

In order to succeed in such an action the plaintiff must shew 
that his book has become known to the public and sought for 
under the title adopted by him; to put it in another way, that it 
has acquired a public reputation under its title.

Secondly, the plaintiff, having thus acquired by user a prior 
right to the title, and having established a reputation by such 
user, must prove that the defendant is so acting as to pass its 
book off as that of the plaintiff, by using a similar title. The
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cases on this branch of the law arc well collected in Scrutton's 
Law of Copyright, 4th ed., pp. 56 to 59 inclusive, and I find noth­
ing in the Canadian decisions at variance with what is there laid 
down. Each case must be determined upon its own facts; but I 
am of opinion that upon the facts of this case the plaintiff must 
fail.

When the defendant’s book appeared, the plaintiff's book hail 
been on the market so short a time (alxnit three months at tin 
most) that its public reputation had not been established; ami it 
is also very questionable whether, on the evidence afforded on 
this motion, there was adequate evidence of “passing off." This 
differs the case from Hose v. McLean Publishing ( o. (189b-7 . 27 
O.R. 325, 24 A.R. 240, which was specially relied on by tin 
plaintiff.

Judgment will go dismissing the plaintiff's claim.
L. F lleyd, KJ '.. and K. (\ Ironside, for appellant.
He orge Wilkie, for defendant company, respondent.
The judgment of the Court was delivered by
Meredith, C.J.O.:—We have come to the conclusion that tin 

appeal fails.
It was conceded by counsel for the appellant that the ruling 

of tin- learned Judge from whose decision the appeal is brought, 
that the appellant has no right, by reason of his copyright to 
prevent the publication and sale of the respondent’s bonk could 
not be successfully attacked : and, therefore, the case must rest 
upon there having been established a “passing off,’’ as it is 
termed : and we do not think that such a case has been made 
out.

There is no evidence that, before the respondent’s book was 
brought out. the name “Canadian Bird Book” had been at­
tached, in the public’s understanding, to the appellant ’s book, or 
that anybody, deceived by the alleged similarity of title, had pur­
chased the respondent’s book thinking that it was the appel­
lant’s: nor is there any evidence that any loss has been sustained 
by the appellant, or that there is a probability of loss by reason 
of the title of the respondent’s book. The books are different in 
style, different in appearance and in price, and different in that 
they appeal to a different class of reader. The appellant’s book
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was not intended to be sold to the book trade in the ordinary 
way. The only sale to the trade was to Mr. Britnell of fifty 
copies, and that was a special arrangement. The purpose of 
the appellant was to sell his book through the agency of canvas­
sers and to the school authorities and to teachers.

Upon both grounds, therefore, we are of opinion that no ease 
is made by the sufficient to warrant us in interfering
with the decision of the learned Judge.

Some of the members of the Court think that there was 
ground for suspecting that there may have been an intention on 
the part of tin- res ' by the use of the title given to its 
book. 1" appropriate the benefit of the appellant’s book: and. in 
view nf that circumstance, we dismiss the appeal without costs.

.!/>/>#<// dismiss «/

ONT.

S. V.

McInimhi

Mvssox 
Hook i <i

MARUZECZKA v. CHARLESWORTH.
Alberta Supreme Court. Scott. Stuart and Beck. .1.1. February 1ft. 1916. ALTA

Witnesses (§ III—53) Right to contradict own witness. ^ .
Sec. 23 of The Alberta Kvidence Act (St. 1910. 2nd boss.. eh. 3), expressly 

provides that, although a party producing a witness shall not In- allowed 
to impeach his credit by general evidence of had character, he may con­
tradict him by other evidence, and there is no rule of evidence by which 
a party cannot contradict by other evidence the statements of any wit­
ness called on his own behalf.

IEwer v. Ambrose (1S2*>). 3 B. & C. 746; Creenouyh v. Ecclrs (ISoft).
.i C R. (X.S.) 7*6. referred to.)

Appeal by the defendants from the judgment of Crawford, Statement 
D.Ct.J., in favour of the plaintiff.

Alex. Stuart, K.C., for plaintiff.
1 V. I{. Baldwin, for defendants.

Scott. J.:—The plaintiff’s claim is for $350 which lie alleges s,ot,-J 
was advanced by him to the defendants as a deposit on cattle 
and hogs which he agreed to accept from them in payment and 
which the* defendants refused to deliver. The defendants claim 
that, pursuant to their agreement with him. they tendered him 
• attic to th<- value of $5.747.00 which he did not accept, and that 
they afterwards sold them at a loss of $785.04. They counter­
claim for the balance of 8435.04.

The plaintiff in his evidence upon the counterclaim stated 
that he saw the three defendants together and demanded the 
repayment of the $350 and that they then promised to repay it 
with interest if he would wait. The defendant Holt who was

8174

5851
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ALTA. called by the defendants made certain statements upon cross-
S. C. examination and, while it was proceeding, the trial Judge stated

Maru- that lie was going to assume from those statements that the 
defendants had promised to pay the amount. The defendants

Charleh- then pro|>osed to call the other defendants to show that no sueh 
promise had been made, but the trial Judge refused to receive
such evidence on the ground that the defendants should not In- 
permitted to contradict their own witness.

In my opinion the trial Judge was wrong in his refusal to 
admit such evidence. There is no rule of evidence which would 
authorize its exclusion upon that ground. On the contrary, sec. 
23 of The Alberta Evidence Act (eh. 3 of 1910, 2nd sess.) expressly 
provides that, although a party producing a witness shall not 
be allowed to impeach his credit by general evidence of had 
character, he may contradict him by other evidence.

I would allow the appeal with costs and direct a new trial; 
the costs of the first trial to be in the discretion of the Judge

Stoart, J.
presiding at the new trial.

Stuart, J., concurred with Scott, J.

Reck, J.:—This is an appeal from the judgment at the trial 
of His Honor Judge Crawford. The appeal is limited to two 
grounds. The plaintiff sued for the return of $350 paid as a 
deposit on the purchase price of some cattle and hogs to he deli­
vered by the defendants. The defendants counterclaimed for 
damages for breach by the plaintiff of his contract to accept the 
animals. At the trial the defendants, as plaintiffs in the eounter- 

im, began: The defendants were called as witnesses in the 
■1 lowing order: Charlesworth, Smith & Holt.

In the course of the cross-examination of Holt, this took place 
Q. Mr. Bennett:—(for plaintiff)—Did they (Charlesworth, Smith A 

Holt) not say, Mr. Holt, that they would p ly Mr. Maruzeczka interest on 
that deposit? A. I cannot say anything aboi t that. Q. Surely your memory 
is good enough for that; don't you remember interest being mentioned ’ A. I 
am not sure. Q. It might have been? A. Yes.

Q. The Court:—Can you swear that they refused positively to give 
back that deposit? A. They didn't refuse to give it back; they didn't have it.

Q. Mr. Bennett:—One of the three of you said that you were hard up. 
but that you would pay Mr. Maruzeczka interest on that deposit ' A. 1 
didn't. The others might have. Q. You are not quite sure whether interest 
was mentioned or not? A. No.

Q. The Court:—I suppose when you said, “the others might have’' you 
meant they quite likely did so? A. Yes, they may have. Q. If that is all
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you have to say. I am going to assume that they did promise to pay; Is that 
all right? A. I guess so."

The plaintiff’s evidence followed that of the three defendants. 
Hi- swore that during the month of November, 1914, at Holt’s 
office in Bashaw, the defendant Charlesworth, in the presence 
of Smith & Holt and on behalf of all the defendants, promised to 
repay to the plaintiff the $350 deposit.

In rebuttal the defendants’ counsel called ( harlesworth 
Smith. In his examination of Charlesworth, he put to him what 
the plaintiff had said as to this alleged promise and asked him 
what he had to say about it.

The Judge intervened saying that counsel for the defendant 
could not contradict his other witness—meaning Holt, and 
refused on that ground to permit Charlesworth to give any 
evidence by way of denial of the plaintiff’s statement as to the 
alleged promise.

There is not and never was any rule of evidence that a party 
could not contradict the statement of any witness called on his 
own behalf. Such a rule would be utterly unreasonable, for a 
party might of necessity have to rely ui>on the evidence of a 
certain witness to prove certain facts and the same witness might 
quite honestly be laboring under a mistake as to certain other 
facts and such a rule would prevent the party from showing the 
witness’ mistake in this respect.

The reasons for permitting such evidence are well expressed 
in Ewer v. Ambrose (1825), 3 B. At C. 746. The unreasonableness 
of the contrary rule is so apparent that the Courts refused so to 
interpret the words of the Common Law Procedure Act 1854 as 
meaning what they appeared to say: but preferred to suppose a 
confusion in the words:—

A party producing a witness shall not he allowed to impeach his credit by 
general evidence of had character; but he may, in case the witness shall in the 
opinion of the Judge /trove adverse, contradict him by other evidence, or, by 
leave of the Judge, prove that he has made at other times a statement incon­
sistent with his present testimony.

Sec (ireenough v. Eccles (1859), 5 C.B. <X.S.) 786 at 789. 
Stephens Dig. of Evidence note XLV1I. Phipson on Evidence, 
6th ed. p. 461.

Our own statute, The Alberta Evidence Act (ch. 3 of 1910, 
2nd sess.) puts the words in the correct order and so reads as 
follows :—
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23. A party producing a witness shall not be allowed to impeach his credit 
by general evidence of bad character but he may contradict him by other 
evidence, or, if the witness in the opinion of the Judge or other person presiding 
proves adverse, such party may by leave of the Judge or other person presiding 
prove that the witness made at some other time a statement inconsistent with 
his present testimony.

It is quite plain therefore that the trial Judge was wrong in 
refusing to permit the defendants’ counsel to contradict by 
Charlcsworth, one of the defendants, a statement—assuming it 
had been made—made by another of the defendants as a witness.

In my opinion, too, the Judge was wrong in saying that tin* 
witness Holt had in effect said that there was such a promise.

The question to the witness was:—
Q. One of the three of you said that you would pay Maruzeczka intercut 

on that devait ? A. I didn’t; the others might have.
Q. The Court:—I suppose when you said, "the others might have" you 

meant they quite likely did so? A. Yes, they may have. Q. If that is all 
you have to say, I am going to assume they did promise to pay: Is that all 
right? A. I guess so.

None of the other defendants stated that any such promise 
had been made. The plaintiff had sworn that one had dune so 
in the presence of the others. The Judge undoubtedly had a 
right to believe the plaintiff even if all three defendants denied 
tilt1 statement of the plaintiff; but I think he had no right on tin- 
evidence to say, as it appears from the discussion during tin- 
course of the case and from his reasons for judgment, that In- «lid, 
that this witness Holt admitted that such a promise was made. 
The witness had given his evidence according to his memory of 
what occurred. Counsel might urge to the Judge any proper 
inference from his evidence and the Judge himself might draw 
any proper inference from it; but neither counsel nor the Judge 
had a right to insist on the witness himself drawing any inference 
or accepting any inference either of them chose to draw. The last 
question put by the Judge to the witness in my opinion therefore 
ought not to have been put. No doubt if such a question is put 
and the witness ch<x)ses to answer it, it is evidence ; but I <b not 
understand that the witness intended at all to assent to the Judge's 
inference.

See Kenny’s Outlines of Criminal Iaw, 4th ed. 351. lieg v. 
Simon Bernard, 8 St. Tr. (N.S.) at p. 935; 1 F. & F. 240.

It is impossible to suppose that the rejection of the evidence 
of ('harlesworth had no effect in the result, and therefore there
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should be a new trial. Counsel for the plaintiff urged the same 

objection to the evidence as was taken by the Judge, and under 

these circumstances I think the plaintiff should bear the costs of 

the appeal. I think the costs of the first trial should follow the 

result of the new trial. Appeal allowed.

ALTA.

8. C.

Oharlks-
WOKTH.

Re GRAMM MOTOR TRUCK CO. OF CANADA

Ontario Supreme Court Apjtellate Division, Falvonhridge, C.J.K.H., Horigins, 
J.A., Hidden and Kelly, Deeemher 111, 1015.

1. Corporations ani> companies (JVF3—255)- Liability as shark- 
holder—Conditional subscription Application to remove
NAME KROM REGISTER.

One who agrees to subscribe for shares of preferred capital stock 
and to pay the par value of the shares when the value is ascertained, 
upon condition that he is to Ik* elected a director and made vice-pres­
ident as long as lie retains his shares of stink in the company, the 
shares to become his absolute property without any conditions attached, 
and who afterwards becomes a director and has these shares allotted 
to him and votes on them with the consent of the directors and share­
holders, although payment is not due until the value of the shares is 
ascertained, is properly upon the shareholders' register and is liable 
for the amount unpaid u|H>n the shares in accordance with his con­
tract. and an application under sees. 118, Hit and 121 of the Companies 
Act, R.S.O. 19M, eh. 178. for a mandatory order directing the removal 
of his name from the register of shareholders will be refused.

[He Haihray Time Taides Publishing Co., 42 Vli.l). its. Hi Wiarton 
Heel Sugar Co., Jarvis's Case, 5 O.NV.R. ‘>42, and Hi Modern House 
Man. Co., 14 D.L.R. 257, Cameron v. Cuddy. Id D.L.R. 757. f 14414] 
A.C. 051 referred to.)

ONT.

S. C.

Appeal from the judgment of Latehford. .1.. dismissing Statement 
motion under sees. 118, 119. ami 121 of the Companies Act,
R.S.O. 1914, eh. 178, for a mandatory order directing the removal 

of it name from the register of shareholders of the company.

The uent appealed from is as follows: In this
motion ( îalusha seeks to have the name of Bennett struck from the 

books of the (iranun Motor Truck Company of Canada, on the 

ground that it has been placet! there improjicrly. Bennett, it 
would appear, agreed to subscribe for 199 shares in the company, 

at a valuation to be made by a firm of accountants in Detroit.
Shortly afterwards, an action was begun by (îalusha against Ben­

nett, on the ground that the agreement contemplated the sale of 
the stock to Bennett at less than its par value. Probably as a 

result of these proceedings, a meeting was held on the 15th May,

1914, at which it was agreed that the amount which Bennett should 

pay was not to be less than par. A valuation of the assets was 
subsequently made, but not by the firm of accountants mentioned

72
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Riddell, J.

in the first agreement with Bennett. The valuation shews a suri fins 
of alxiut $12,000.

Among the assets mentioned is a claim, estimated at $34,000, 
which the Canadian company had against the parent company 
at Lima, Ohio, and which at the time was in litigation. It ap­
pears that a judgment was obtained in these proceedings, not for 
$34,000, hut for atxmt $13,(KM), and that the Lima company is 
now appealing against that judgment, while there is no cross- 
appeal by the Canadian company, and therefore no likelihood that 
the amount will lx* increased. Instead, therefore, of a surplus 
existing according to the valuation made, there will l>e a deficit 
of about $9,000.

It is therefore argued that Bennett will necessarily pay less 
than par for his shares.

I cannot accept this contention. The valuation under which 
Bennett was to pay for the shares for which he subscrilwd has not 
yet t>een made, and in any case he is to pay par or over.

I do not think an order should lx* made under the sections 
quoted, except in a very clear case. All the cases cited, ami others 
which might lie cited, are cases where it was clear that the register 
should be rectified l>ecause shares were issued by the companies 
when they had no right to issue them. Such was the fact in the 
cases cited to me.

I think the application fails, as it should lie clearly established 
that the name of Bennett is on the I looks of the company without 
sufficient cause. That has not been established; and the motion 
is dismissed with costs.

A. C. Heighinglon, for the appellants.
//. E. Rose, K.C., and J. M\ Pickup, for Bennett, the respond­

ent.
Riddell, J.:- This is an appeal from an order made 

by my brother Latchford; the appeal was fully argued several 
months ago —for certain public reasons we reserved our judgnu nt. 
and a further delay has arisen from a misunderstanding between 
the officers of the Court. It is now, however, ripe for decision.

The order appealed from is a refusal to accede to the prayer 
ostensibly of the (Iramm Motor Truck Company of Canada and 
one (ialusha in fact there is a controversy concerning the con­
stitution and control of the company, and the " at ion is by4
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Galusha. It is for an order under secs. 118 and 119 of the Com­
panies Act, R.S.O. 1914, ch. 178.

The facts are correctly set out by the learned Judge—I entirely 
agree with him that, in the result, Bennett is obligated to pay at 
least par for the stock, and that there can Ik* no objection to him 
on that account.

That he has not paid for the stock is no reason for saying he is 
not a shareholder—it may be that the company can sue or can Ik* 
compelled to sue for the purchase-price—but that is not the 
present proceeding.

I think the appeal fails and must be dismissed with costs.
This dismissal will be without prejudice to any action the 

applicants or either of them may bring for a declaration that 
Bennett is not a shareholder -all the facts may not l>e before us, 
and many of the allegations are contentious. I entirely agree with 
my brother Latchford that the sections in question are not to be 
invoked except in a reasonably clear case.

I am not to l>e understood as expressing any doubt that the 
respondent is a shareholder in the company I have no such 
doubt, on the material before us.

Falconbridoe, C.J.K.B.:—I agree.
Kelly, J.:—The order appealed from refused an application 

to have the name of the respondent, William M. Bennett, removed 
from the books of the Gramm Motor Truck Company of Canada 
Limited, if it was “contained therein as a stockholder and officer. ” 
The application is expressed to Ik* made under sees. 118 and 119 
of the Ontario Companies Act. li.S.O. 1914. ch. 178. Section 
121 should also be referred to.

On the material before us, in which there is much contradiction, 
it cannot be truthfully said that the contention that Bennett’s 
name is properly on the list of shareholders is without foundation. 
He agreed to subscribe for stock and to pay for it when its price 
was ascertained by the method prescribed by the agreement ; and 
afterwards he acted in the capacity of shareholder and director 
and vice-president of the company.

The order asked for should not Ik* summarily granted except 
in cases where it is made clear that the name objected to has 
been, without sufficient cause, entered, or retained, upon the list 
of shareholders. The present is not such a case: and I do not 
think it necessary to go further than to say that the application,

ONT

8. C.

Hi:
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Motor
Truck

I'al-onbriilge,
Cr.K.R.

Ktlljr, .i.
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on the controversial evidence submitted, was quite properly re­
fused.

The order appealed from should not he disturbed; the appellant 
should pay the costs of the appeal.

Hodginr, J.A.:—Appeal from an order refusing a motion to 
remove the name of William M. Bennett from the register of stock­
holders of the (irainm Motor Truck Company of Canada, as the 
holder of 199 shares.

These shares were the subject of an agreement dated the tith 
July, 1913, between Bennett, the company, and Acason and 
(ialusha. The latter, a shareholder, is an applicant here together 
with the company.

Bennett agreed “to suhscrilie for 199 shares of preferred capital 
stock of the alxne-named company, to l>e paid for by him at the 
actual value of the said shares, at a time hereinafter mentioned, 
when a valuation is made of said shares. Said value to lie de­
termined by a proper taking of stock and valuation of the assets 
and liabilities of the said company by the firm of McPherson 
Weiss & Company, auditors, Detroit.”

Provision was made for the basis of valuation, which was to lie 
the actual value outside the goodwill, etc., which was fixed at 
$30,000. The audit and valuation were, it was agreed, to lie 
postponed until after the litigation with the Gramm Company 
of Ohio, V.S.A., was settled, but were to take place “before said 
stock subscrib'd for is paid.”

The shares were to be “issued as fully paid-up shares, and I** 
preference shares in accordance with the by-laws of the company 
creating same, and the said party of the first part shall be entitled 
to all the lienefits pertaining to said shares.”

There was to lx? a transfer by Bennett of certain patent rights 
which the company agreed to purchase and to pay for by the 
issue of common stock to the value of $10,500. (These shares 
have not appeared in his name, so far as the material filed goes.)

Acason and ( ialusha then covenanted to cause the said Bennett 
to lx* elected a director and to l>e made vice-president, “a- long 
as he retains his shares of stock in the company.”

Bennett agreed to give his entire time and talents to the 
business of the company for a salary of not less than $3.«KHI per 
annum, payable monthly.
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The last clause of the agreement is as follows: “The said shares 
of stock suhscrilxMl for by the party of the first part shall In*, when 
issued to him, his absolute property without any conditions at­
tached except what are provided for in the by-laws of the company. 
And it is agreed that all necessary steps shall l>c taken ami all things 
done by all parties hereto to put into operation immediately all 
terms and conditions of this agreement, excepting that part which 
provides for the valuation of said 199 shares of stock, when the 
matters in litigation between the Iwfore-mentioned companies 
have lieen finally settled, and except also that said party of the 
first part shall have sufficient time to complete» any details and 
matters now pending between himself and the International 
Electromotive Company before the obligations herein contained 
Income effective, in so far as anything in this agreement is con- 
eemed which may l>e affected by the matters In-tween himself and 
said company.”

It is to be noted: (1) that Bennett does not actually subscribe, 
hut agrees to subscrilie; (2) payment is to lie made on the basis of 
actual value, after a valuation by a firm of Detroit auditors, which 
valuation is post]x>ned until after certain litigation is ended; (3) 
that the shares are to be issued as paid-up shares; (4) that the 
shares, when issued, Income Ids absolute property without any 
conditions attached; (5) that he is to l>e elected a director and made 
vice-president as long as he retains his shares, which may refer to 
common stock only or both kinds; (0) that he agrees to devote 
himself to the company’s business ami got a yearly salary for it; 
7) that tin- obligations in the agreement I>ocomeeffective, in so 

lar as they are affected by any matters between Bennett and the 
International Electromotive Company, after he has had sufficient 
time to complete them.

1 should read this agreement as indicating that Bennett would 
subscribe for paid-up shares when their value was ascertained, as 
provided; that value I icing all that Bennett would have to pay.

On the loth May, 1914, a further agreement was made, to 
which Bennett, the company, and Acason were parties, which con­
tains the following clauses:—

“Now it is declared and agreed that it was the understanding 
uf the parties to the said agreement, that the said Bennett should, 
in any event, pay not less than par for the said shares subscribed

ONT.

S. C. 
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ONT. for by him as aforesaid, and in confirmation thereof, ami to
SC settle any doubt as to his liability, the said Bennett hereby coven­

R K
Motor

ants and agrws with the company that the price to lie paid by him 
as aforesaid for the said stock shall l>e not less than the par value 
thereof.

“And it is further declared and agreed that the holder of the 
said stock shall be entitled to dividends from time to time in

llodgius. J.A. respect thereof, calculated upon the amount which shall have 
been paid by the said Bennett on account of his said subscription."

If Bennett had adhered to the terms of these agreement>. it is 
clear that, till the value was ascertained, he was not 1 found to 
subscrilfe for the shares nor to pay for them, and in the meantime 
he would not he a shareholder.

But he did not do so. He seems to have decided to become a 
shareholder, holding these 199 shares, payment for which would 
not -be due till their value was ascertained; and, consequently, 
his name appears as the holder of these 199 shares in the company’s 
books. He acted as director from July, 1913, as he might do if 
he held shares and was not in arrear for any payment due on them, 
as was the case here, for the price had never Ifeen settled. He wa- 
twice elected director and vice-president, and acted as such for 
about two years. He voted on these shares more than once. 
The affidavits filed shew that he did this with the full knowledge 
and consent of the directors and shareholders, so far as they were 
consulted.

Upon the authority of Morrisburgh and Ottawa Electric U. Co. 
v. O'Connor, 23 D.L.R. 748, 34 O.L.R. 161, he l>ecame a shareholder 
in respect to these 199 shares, by reason of allowing his name to 
remain on the register and by acting as owner of them. An actual 
subscription is not required, nor is formal allotment Conduct 
may take the place of both. Crocker, one of the directors, how­
ever, in his affidavit speaks of these 199 shares as having Ifeen 
allotted to Bennett.

He had the right under his agreement to refuse to accept any­
thing but paid-up shares, and to refuse to pay for them till their 
value was ascertained in the way provided. The time arrived 
for that ascertainment on the 15th March, 1915, when the liti­
gation lietween the company and the Ohio company was termin­
ated : (iramm Motor Truck Co. of Canada Limited v. (iramin Motor 
Truck Co. of Lima Ohio (1915), 8 O.W.X. 121.
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Hut. if he chose, as he undoubtedly did, to allow his name to 
be put upon the register, to qualify as director and vice-president 
upon them, to vote on them, and to take an active part in the 
company's affairs, Indore they could In- legally issued as paid-up 
shares, he elected to take them with the liability properly attaching 
to them.

This is the effect of such cases as In re Hailway Time Tables 
Publishing Co., 42 Ch.D. 98; lie Wiarlon Heel Sugar Co., 
Jarvis's Case, 5 O.W.R. 542; and He Modern House Manu­
facturing Co., 14 D.L.K. 257; 29 O.L.R. 2<Mi.

The shares were always intended to In* shares paid-up in money 
by Bennett when the value was ascertained. In acting as he did 
he liecame a shareholder in prœsenti, hut no alteration was made 
in his contract to pay, which remains as it was. The only differ­
ence is. that he liecame a shareholder, instead of remaining only 
an intending one.

1 think this disposes of the application adversely to the 
?ant. and leaves Bennett as properly upon the shareholders’ 

register, and liable for the amount unpaid upon the shares in 
accordance with his contract. He covenanted to pay at least par 
for them, and that is exactly the amount for which the company 
could properly issue shares.

Various questions may arise later on, such as whether it was 
Bennett's duty or that of the company to have the value ascer­
tained, and whether the then or present directors have neglected 
or an- neglecting their duty of requiring payment for these shares, 
and in any event whether, if no valuation can lie had by the named 
firm, the principle laid down in Cameron v. Cuddy, 13 D.L.K. 
757, applies. This Court has at present nothing to do with them, 
although this decision will have some effect in their consideration.

I cannot part with the case, in view of the affidavits filed 
subsequent to March, 1915, without remarking that, if the Court 
had been properly informed of the real position of affairs on the 
11th March, 1915, when the case was argued, the decision would 
nut have been delayed until now. Evidently from what trans- 

I pired in April, 1915, there was no real obstacle in the way, and the 
reasons put forward in March were unsubstantial. Counsel, 
no doubt, acted on their clients’ instructions, but those instruc­
tions were not in accordance with the real situation. For these

0
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l>e no costs of this appeal.
Appeal dismissed; Hodgins. 1.A., 

dissenting as to costs.

READ v. COLE.
CAN. Supreme Court oj Canada, Sir Charte» Fitzpatrick, C.J., and Davie». Nnujiun, 

Duff, Anglin and Brodeur, JJ., November 2, 191').
h. r\ 1. Solicitors (§ II A—22) — Fiduciary relationship — Accountim. to

CLIENT FOR PROFITS OUT OF JOINT VENTURE.
A solicitor, who is retained by his client to assist him in procuring a 

tribal transfer of Indian lands and agreeing to an equal division of profits 
realized therefrom, stands in fiduciary relationship throughout tin- trans­
action and is bound to account to the client in respect of such profit -1 bough 
the transaction was later completed by the intervention of a thir l partv 
at the instance of the solicitor.

I Cole r. Read, 22 D.L.R. 686, 20 B.C.R. 866, affirmed!
Statement Appeal from the judgment of the Court of Appeal for British 

Columbia, 22 D.L.R. 686, 20 B.C. R. 365, reversing the judgment 
of Hunter, C.J., at the trial, and maintaining the plaintiffs action 
with costs. Affirmed.

Sir Charles 
Fitzpatrick. C..I.

J. A. Ritchie, for the appellant.
,/. It', de B. Farris, for the respondent.
Sik Charles Fitzpatrick, C.J.:—This was an action brought 

by the respondent against the appellant (defendant) for a share 
of a commission received from the sale of lands. The plaintiff 
alleged an agreement with the defendant to use his influence with 
certain Indians to secure their consent to a sale of their reserve 
to the provincial government, and if successful he was to receive 
$20,000 as his commission. The defendant denied the alleged 
agreement and denied that he ever received any commission from 
the government for services rendered in connection with the 
sale. The trial Judge found in favour of the defendant. The 
case turned apparently upon the question whether a third party 
named Alexander, who received a commission from the (iovem- 
ment, was an alter ego of Read. The trial Judge held that this 
was not established. This judgment was reversed by the lull 1 
Court, Martin, J., dissenting. The defendant now appeals

The case for the appellant is that, accepting the version of 1 
the transaction as given by witness Alexander, the deal was off 1 
on the Saturday, and that he, Alexander, took it up again on the 1 
Monday following at the direct request of the Indians and in- 1



26 DL.R.J Dominion Law Kehokt#.
La.

Iritish
çmvnt
action

Drought 
share 

laintiff 
:>e with 
reserve 
receive 
alleged 
m from 
ith the 

. The 
1 party 

.iovern* 
hat this 
the full

>iun of 
was off 
on the 

ami in­

dependently of all that had previously transpired. When it was 

subsequently put through Alexander, being then alone interested 

in the transaction, paid out of the profits which he made not a 

commission but a bonus to the defendant. It is urged that what­
ever may have been the previous relations between Head and the 
Government they had ceased on the Saturday.

In my opinion Read should be held as a trustee in view of 

his professional relations with Cole. He would never have lieen 

brought into the transaction were it not for Cole, and on the whole 

evidence I am satisfied that the sale effected by Alexander, who 

had previously failed to secure a surrender of the Indian title, 
was the consequence of the previous negotiations carried on by 

Read and Cole in respect to which Read was liound to pay Cole 

$20.000. I entirely agree with the Court of Appeal that judg­
ment should go for that sum.

The appeal is dismissed with costs.

Davies, J., concurred with Duff, J.

Idington, J.:—A perusal of the evidence herein and careful 
consideration thereof and especially the admitted facts and 

circumstances presented therein do not lead me to the conclusion 

that respondent entirely failed, as pretended by appellant, in 

accomplishing what they had jointly agreed upon attempting 

but, on the contrary, that he had practically succeeded in bring­
ing about all but the formal conclusion of the bargain with the 

Indians; and that formal part he was prevented from assisting 

in by the curious conduct of appellant.

Any other view must imply that the lavish commission the 
Government allowed to be included in the price was little short 

of scandalous in light of the marvelous celerity and unanimity 

with which the Indians got through with the pow-wow and the 
signing of their surrender. It seems inconceivable that such an 

afternoon’s work alone could be so handsomely compensated for 

unless upon the hypothesis that much labour had preceded it.

Appellant was confessedly ignorant of the Indians and every­
thing relating to them till respondent sought him out as a solicitor 

in a position to be possibly helpful to pave the way for respon­
dent’s efforts being made to bear fruit, and instructed him ac­

cordingly.

Alexander seems to have been brought into the matter as a 

person who had tried and failed a year previously but apparently
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of necessity had to be conciliated. He has been compensated 
accordingly. Securing him as an assistant or instrumental agent 
was only a step in the pursuit of that at which the parties hereto 
aimed.

Disagreeable surmises may arise in one’s mind in survi ving 
the unpleasant features of the whole transaction, but 1 cannot 
see how we can well do otherwise than assent to the reasoning 
upon which the Chief Justice and Irving, J., have proceeded in 
the Court below.

If the parties hereto and Mr. Alexander, magnifying their 

importance, or the importance of their services, have misled the 
Crown by making misrepresentations to the Attorney-* leurrai 

as to the value of their services, then it might well be that none 

of them are entitled to anything in law. The appellant has not 

presented, indeed could not present with hopes of success for 
himself, such a defence. If it turns out as the result of this litiga­

tion that such a surmise is well founded and the Crown imposed 

upon, the remedy lies with the Attorney-General. On this case 

as presented we are helpless in that regard.
1 think, therefore, this appeal should be dismissed with cost».
Duff, J.:—I have no difficulty in this case in concluding 

that the judgment of the Court of Appeal is right and that the 

present appeal should be dismissed with costs.
Indeed, there is considerable reason to think that the appellant 

is fortunate in not having been compelled to account for the 

whole sum received by him after deducting a reasonable allowance 

for professional services. The respondent approached the ap­

pellant as solicitor, exposed to him, as his solicitor, the business 
in respect of which the appellant's professional assistance wa.* 

required. At the appellant’s suggestion the respondent consented 

to an arrangement by which they became jointly interested in 

that business. That was an arrangement wdiich it was the appel­

lant’s duty not to permit the respondent to conclude with him. 

his professional adviser, without insisting upon independent 

advice being obtained. The respondent has not impeached the 

arrangement on this ground, but the relation of the parties has 

a most important bearing when the reciprocal right > and the 
duties of the parties under the arrangements come to be considered.

The relation between the parties being such as it was, and 

the appellant having allowed the respondent to leave his interests
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entirely in the appellant's hands, the appellant could not lw heard 
to say that he failed to do what the most rudimentary notions 
of professional duty requireil him to do; namely, to include in 
the arrangement between him and the respondent every stipula­
tion which reasonable prudence might suggest for the respondent's 
protection.

He cannot be allowed to say that the agreement in fact per­
mitted him to act so unfairly towards the respondent as he now 
pretends he is entitled to do, to appropriate the entire profit of the 
business into which he was introduced as the respondent's soli­
citor to the entire exclusion of the respondent.

I do not think the respondent’s claim can properly be treated 
as resting merely upon an agreement to pay a commission on a 
certain result being obtained, but, even on that basis, the appellant 
manifestly fails when the facts are looked at broadly. The 
conception of the respondent’s rights put forward by the appel­
lant is absurdity itself, the conception, that is to say, that the 
appellant’s rights rest upon the condition that the Indians should 
be induced to execute an agreement with the appellant, eo nomine, 
for the “sale of their rights.” The so-called “option’’ in itself 
(as any reasonably intelligent person who had taken the slightest 
trouble to inform himself of the status of the Indians must have 
known) could not be a thing of any legal substance; such a docu­
ment could possess importance only as evidencing the terms by 
which the Indians were willing to consent to a transfer of the 
reservation. Its value consisted in the fact that the persons 
desiring to purchase the reservation were willing to pay a reward 
for obtaining it. The thing of substance was to get the consent 
of the Indians in order to earn this reward. Whether the consent 
was given in the form of an option granted to the appellant, 
eo nomine, or an option granted to somebody else (so long as it 
should be accepted as sufficiently evidencing consent and giving 
the appellant a title to the expected reward) was a matter of 
absolute indifference. The condition in substance was performed, 
the consent was obtained, the reward was paid and the sum 
received was no less than the sum that would have been received 
if the so-called option had been taken in the appellant’s own name 
instead of the name of Mr. Alexander.

The respondent’s title to relief, even on this basis, is thus 
complete.
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Anglin, J.:— 1 think the correct conclusion from the \\holt- 
evidence is that which the Chief Justice of the Court of Appeal 
appears to have reached, namely, that the sale effected nominally 
through Alexander was in reality the very sale in respect of which 
Head admits that he had agreed to pay the plaintiff Cole 620,000. 
Head’s course of conduct in this matter, having regard to his 
professional status and his relations to the plaintiff, was inde­
fensible. But still mon* amazing, if the story told by both parties 
to this action be true, was the assurance said to have been given 
by a member of the Government of British Columbia that if 
the twenty Indians interested in the Kitsilano Reserve could be 
got to give options for the acquisition of their rights in it for a 
payment to them of $10,000 apiece the Government would pur­
chase such options for the sum of $300,000.

The appeal, in my opinion, fails and should be dismissed with 
costs.

Brodeur, J.:—This is an action for commission concerning 
the sale of Kitsilano Indian Reserve.

Cole, the plaintiff respondent, was trying to induce the Indians, 
owners of that reserve, to sell their rights. He had an interview 
witli Mr. Bowser, Attorney-General of British Columbia, at 
his legal office in British Columbia, who intimated that the 
Government was prepared to purchase.

Cole wanted to have an option prepared in connection with 
the proposed sale of the reservation. He was directed by Mr. 
Bowser to confer with Hamilton Read, an employee in his office, 
who took his instructions. The option, however, was not pre­
pared immediately; but some other interviews took place between 
Read and Cole and it was agreed that they should share the profits 
which would be made if the deal went through. Formal meetings 
of the Indians were called, and at one of those meetings some of the 
Indians wanted to consult with Mr. Alexander, a prominent 
citizen of Vancouver, who had always entertained friendly rela­
tions with them.

The appellant Read came back from that meeting, put him­
self in communication with Mr. Alexander, and it was under­
stood l>etween the two that they would divide the profits of the 
sale.1 An option was then prepared in Mr. Alexander's name which 
was signed by the Indians. The lands were sold to the govern-
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ment and after the amount was paid a sum of about $80,000, CAN 
representing the profits of the transaction, was divided between s. C. 
Mr. Alexander and Read. Cole now sues to have his share in

Col*.
the profits which Read realized.

Read became connected with this matter as Cole's solicitor, 
and their relations are those of solicitor and client, relations which Br,Kl,nir J 
have never been terminated. If Read has thought fit to make 
a deal with some other persons he has acted contrary to the 
mandate which it was his duty to execute.

The Court of Appeal found that he should give to Cole a 
share of the profits which he made on the sale of those lands.
I cannot see how he could escape from being condemned to pay 
that share.

In these circumstances, the judgment condemning him to 
pay that share should be confirmed with costs.

Appeal dismissed.

BALL v. WABASH R. CO 0Nf

Unlni in Supreme Court, \ppillale Itirision. I'uleonbridfp. C.t.K It . -----
Uiddell, Latchford and Kelly. ,/./. December 1». 1915. 8. f*.

I New trial (| III B— 1ft)— Conflicting findings an to nfli-KiLncr—
Action fob injuries to locomotive fireman.

Hie findings of a jury in an action for personal injuries sustained 
by ii locomotive fireman by reason of the escape of steam from a valve 
in the engine, that, the injuries were caused hv the negligence of the 
defendant in not seeing the valve properly closed, and that the plain 
tiff by the exercise of reasonable care in examining the valve could 
have avoided the accident, are conflicting and ground for a new trial 
under r. 501(1) (Ont.).

[St. Dénia v. Haxter. I ft O.R. 41. 16 A.R. (Ont.) 387; A ustralasian 
Strum. , to.. Co. \. Smith ( 1880). 14 App. t ils. .121. followed : Kerry \.
England, [1898] A.C. 742, distinguished. |

Appeal from the judgment of Sutherland. ,1.. in an action statement 
for damages.

The judgment appealed from is as follows:—
This is an action in which the plaintiff, a fireman em­

ployed by the defendant company, alleges that he opened 
the injector on an engine of the defendant company to let 
water into the boiler, and then began to clean up the floor 
of the cab and deck of the engine, and. while doing so. moved 
a heavy shaker-bar and also a hopper-kev. which were rest­
ing against the squirt-hose attached to the boiler of the en­
gine. He says that, as soon as he did no. the nozzle of the said 
squirt-hose, which up to that time had been held down through
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a hole in the floor of the eab by the weight of the shaker-bar 
and key, flew up, by reason id* the pressure of steam am I hot 
water from the boiler, and a stream of scalding water therefrom 
struck him in the face and completely destroyed the sight uf his 
right eye and severely scalded his face. He asserted that the 
injuries were caused by the negligence of the defendant nun- 
any or its servants or agents.

At the trial, the jury found, in answer to questions, that the 
injuries of the plaintiff were caused by the negligence of the 
defendant company, and that such negligence consisted in not 
seeing that the valve was properly closed. They also, in answer 
to a question whether the plaintiff’s injuries were the result of 
his own negligence, found that they were not ; hut, in reply to 
certain further questions, that, by the exercise of reasonable 
care, the plaintiff might have avoided the accident, ami that 
what he could have done was to have examined the valve before 
attempting to use the hose.

The answers of the jury with reference to the plaintiff's con­
duct. are, it seems to me. conflicting and such as to make it 
difficult, if not impossible, to enter a verdict thereon, in spite 
of the finding of negligence against the defendant company.

l'îmn consideration thereof. 1 am of opinion that it is a case 
for the application of Rule 501(1), which is in part as follows:

. . where the answers are conflicting so that judgment
cannot be entered upon such findings, the action shall be re-tried 
as in the case of a disagreement.”

I therefore order a re-trial of the action; the costs to date 
to be in the cause.

//. K. Hose, K.C., for appellants.
.1. A. Inynm, for plaintiff, respondent.
Falcon bridge, C.J.K.B. :—I am of the opinion that there 

was evidence proper to lie submitted to the jury on all branches 
of the case.

The answers of the jury to the written questions aie sot out 
in the judgments of my learned brothers. They are. i think, 
plainly conflicting, and I agree with the learned trial Judge, 
who, in a considered judgment, held, that it was a cash for the 
application of Rule 501(1), and directed a new trial.

The appeal ought, therefore, to be dismissed with costs.
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Latuhforu, J. :—The judgment in appeal directs, under 
Rule 501(1), a new trial, on the ground that the answers of the 
jury “are eontlicting and suvh as to make it difficult, if not 
impossible, to enter a verdict thereon, in spite of the finding of 
negligence against the defendant company.”

The jury found that the injuries sustained by the plaintiff 
were not caused by his own negligence, and were caused by the 
defendants’ negligence, consisting in not seeing that the valve 
referred to in the plea * and evidence was properly closed.

There was, 1 think, evidence to support each of these findings 
of fact. The case accordingly falls to be considered, not upon 
the two first grounds urged in the appeal—that there was no 
evidence of the defendants' negligence to go to the jury and that 
there was no real finding upon the question of their negligence- 
but upon the findings made as affected by the answers of the 
jury to the questions: “ (5) Could the plaintiff by the exercise of 
reasonable care have avoided the accident?” and ”((>) If so, 
what could lie have done?” To (5) they answered “Yes,” and 
to (ti) “By examining the valve.”

There is what seems to me a contradiction in saying, as the 
jury said, that there was no negligence on the part of the plain­
tiff’, hut by exercising reasonable care in examining the valve, 
that is, by being not-negligent. he could have avoided the acci­
dent. His injuries are found to result from his want of reason­
able care—in other words, from his negligence; and they arc 
found not to result from his negligence.

In St. Denis v. Baiter (1887), 13 O.R. 41. an appeal from 
the judgment at the trial directing, upon inconsistent answers 
by the jury, that the action lie dismissed, the Court equally 
divided as to the effect of the answers, and the appeal conse­
quently failed. Mr. Justice Proudfoot thought the judgment 
should not be disturbed. Chancellor (now Sir John) Boyd 
considered that there should be a new trial, unless the defend­
ants were content to let the verdict go to the plaintiff for $100. 
as the jury recommended. This view was affirmed by the Court 
of Appeal (1888). 15 A.R. 387. Hagarty, C.J.O.. while eon- 
etirring in the opinion that there should be a new trial, held 
die dissenting view that neither party was entitled to judgment.

Wabash 
R.R. vo.

8
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1 adopt the language of the learned Chancellor in the St. 
Denis ease (13 O.R. at p. 44) : “1 cannot find any practice which 
justifies me in disregarding any material part of what the jury 
have returned to the presiding Judge.” Here the jury, while 
finding the defendants negligent, found the plaintiff negligent 
and not-negligent. It is a ease which, in my opinion, falls pro­
perly within the scope of the Rule referred to by the learned 
trial Judge.

A ease that might at first sight appear to render the rule in 
applicable is Kerry v. England, 11898] A.C. 742, where a re­
fusal to grant a,new trial was held to be proper; but there tin 
answers were not inconsistent. Here they plainly are.

In Australasian SI earn Navigation Co. v. Smith it Sous 
(1889), 14 App. Cas. 321, it appeared that contradictory ver­
dicts had been given on separate trials involving the same ques- 
tions, and that the evidence was so fairly balanced that a jury 
might have found either way. Their Lordships decided that 
both cases should be tried again, not separately, but together.

Here the answers are as contradictory as if given by two 
juries trying the same issues.

In my opinion, judgment should be rendered dismissing the 
appeal with costs.

Kelly, J.:—This action is for damages resulting, it is 
alleged, from the defendants’ negligence. At the trial questions 
were submitted. In answer to one of these, the jury fourni that 
the plaintiff’s injuries were caused by such negligence. One 
reason given for the appeal is, that there was no evidence to 
support that finding. I think, however, that there was. and 
the appeal cannot succeed on that ground.

Whatever difficulty there is as to the result of the lindinsrs 
has arisen from the manner in which the jury answered the ques­
tions bearing upon the plaintiff’s conduct in the matter. Their 
answer to question 3: “Or were the plaintiff’s injuries the result 
of his own negligence?” was in the negative, while to question 
5: “Could the plaintiff, by the exercise of reasonable care, have 
avoided the accident?” they answered “Yes.” They answered 
the next question; “If so, what could he have done?” thus: 
“By examining valve.”
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These findings the learned trial Judge concluded were so 
conflicting as to make it proper to apply Rule 501(1), and he 
therefore directed a new trial, as in the ease of a disagreement.

Standing by itself, the meaning of the answer to each of these 
two questions (3 and 5) is clear, and viewed in that way they 
are contradictory; for, taking the answer to question 5, as it 
must be taken, as meaning that the plaintiff was negligent, we 
have one finding that he was negligent and the other that he was 
not negligent.

But importance is sought to be given to the introduction of 
the word “or” at the beginning of question 3. as indicating that 
that question and question 1 were intended to be in the alterna­
tive, and that the jury having found in answer to the earlier 
question that the defendants were negligent, they felt bound 
by the connection thus made between the two questions to 
answer the third as they did answer it, notwithstanding what 
they had in mind as the proper answers to questions 5 and 6; 
ami therefore that the real meaning of their answers, considered 
together, is, that the plaintiff, by the exercise of reasonable care, 
could have avoided the accident, thus rendering him liable for 
MH-h contributory negligence as disentitled him to judgment.

Culess by disregarding some material part of the findings. 
I cannot so interpret the meaning of these answers. The 
answers are conflicting and the meaning the jury intended to 
convey doubtful. Neither party is entitled to judgment on the 
findings.

The course adopted by the learned Judge was, under the 
circumstances, a proper one, and 1 think the appeal should he 
dismissed with costs.

Riddell, J., dissented.
.1 />/>ml (listin'sml.
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HAMM v. BASHFORD.
^wkatrheiean Supreme Court, Sir Frederick Ilaultain, C.J.. I,a mont, liroien 

and El wood, JJ. January S. 1010.
1. Elections (jj II D—75)—Corrupt practice—(Jivino liquor to voters.

Having a two-gallon jug of whiskey in a stable hack of a polling place, 
out of which an agent of a candidate treated voters after they had voted, 
does not amount to a drink given to any voter “on account of his being 
about to vote or having voted” within the meaning of sec. 227 of the 
Election Act, R.S.S. 1909. eh. 3, hut is merely corrupt practice of a

m
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“trivial, unim|H>rtaiit ami limited character” within the meaning of 
230(c) of the Act, and not affecting the validity of the election.

[Re Lennox, 1 O.H.C. 41; Somerville v. Laflamme, 2 Can. S.C.H _|i, 
Re U'f 'Z /Vince, 27 Can. S.C.H. 241 ; Re South Oxford. I O.W.H. 7'.C, 
applied; 8 W.W.R. 793 reversed.]

2. Witnesses (§ 111 —53) —Election contest—Testimony adverse t< i e.vnn
CALLING him—Mode of contradiction.

If a witness points the party calling him. another witness may In- 
called to give a different account of the transaction; therefore, a peti­
tioner, in an action contesting the validity of an action on account of 
personal bribery, is not bound by the testimony of a witness he «-nib<| 
but which testimony was adverse to the interest of the party calling him

|Melhuinh v. (’oilier, l."> (j.B. 878, 19 L.J.Q.B. 493, followed.]
3. New trial (§ III B—15) —Election contest—Findings inflvkm i:i> uy

TESTIMONY OF WRONG WITNESS.
The Court's findings in an action contesting the validity of an election 

on account of personal bribery, influenced by the testimony of a witness 
who has not been subjKenaed but attended in place of another witm-»< 
of a similar name who has been subpoenaed, is ground for a new trial.
Appeal from a judgment of Newlamls, J., on an elvctioi. 

petition. Reversed.
P. M. Anderson, for
//. V. Bigelow, K.C., for respondent.
Brown, «J.:—Newlands, J., dismissed all the charges made by 

the petitioner with ont1 exception. This exception is described a> 
“the Doucette charge," and on it the trial Judge finds as follows:

The last charge* referred to by Mr. Bigelow is the most serious one ll e 
that Victor Doucette gave a number of voters intoxicating liquor on election 
day. It was proved that Doucette was the duly ap|N>inted agent for Basliford 
at the Flberfeldt school, where a poll was held; that in a stable behind tin- 
school-house there was a two-gallon jar of whiskey, out of which lie treated 
some six voters at different times during election day. after they had voted 
He did not confine the treating to Bashford's supjiorters, because one witness 
who swore he was a Conservative, said Doucette told him after he voted that 
he might have a drink, too, and he went and had one. Doucette said he did 
not bring the jar to the stable, which, in my opinion, makes no difference, as 
he made use of it to treat voters during the voting, and afterwards look the 
jar home with him.

This charge comes under sec. 227 of the Flections Act, which is to the 
effect that the giving, or causing to be given, to a voter on |lolling day on 
account of his being about to vote, or having voted, any drink, etc., shall be 
a corrupt practice.

This liquor was kept in a stable at the polling place, and was given n- 
voters after voting by a duly appointed agent of the respondent It is there­
fore a corrupt practice.

Section 235 says that if an election Court determines and reports that a 
corrupt practice has been committed by a candidate or his agent, the election 
of the candidate, except in the case mentioned in sec. 236, shall be void. 

Section 236 provides:
“If the election Court determines that an agent of the candidate wa* 

guilty of a corrupt practice that would otherwise render the election void, 
and further finds that :

“ (a) No corrupt practice was committed at such election by the candidate

1

14
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personally, and that the corrupt practice of the agent was committed contrary 
tutlic order and without the sanction or connivance of the candidate:

•• h) The candidate took all reasonable means for preventing the com­
mission of corrupt practices at such election;

"o'i The corrupt practice was of a trivial. uniin|K»rtant. and limited 
character; and that

• </) In all other respects so far as disclosed by the evidence the election 
was free from any corrupt practice on the part of the candidate and of his 
agent ;
“then the election of the candidate shall not by reason of the corrupt practice

Now 1 am prepared to re|x>rt that “no corrupt practice was committed 
at such election by the candidate personally, and that the corrupt practice of 
the agent was committed contrary to the order and without the sanction or 
connivance of the candidate." and that he “took all reasonable means for 
preventing the commission of corrupt practices" at the election, and that, 
excepting the Doucette charge, so far as was disclosed by the evidence, “the 
election was free from any corrupt practice on the part of the candidate and 
of his agents," but I am not of the opinion that the Doucette charge. the 
having a two-gallon jar of whiskey in a stable back of the |>olling place, out of 
which he treated voters after they had voted, is “a corrupt practice of a 
trivial, unimportant and limited character," under tin- meaning of that sub­
seel ion It is, in my opinion, a serious charge, and. although the evidence 
shewed that it had no effect u|M»n the election, still it is a corrupt practice 
forhiildcn by the Act. and thus voids the election.

As to the quantity of liquor consumed, Doucette says that he 
thinks the jug was a gallon jug. and Jones in his evidence says: 
“I should think between a gallon and two gallons, something like 
that." There is no other evidence on the point. Assuming that 
the jug was full when placed in the stable, on which point there 
is no evidence, only one-half of its contents was consumed, as the 
evidence indicates that when Doucette took the jug home in the 
evening it was still half full. It would appear from this that the 
drinking must have been very limited in its scope.

There is no evidence to indicate that, apart from Doucette 
himself, more than 6 persons had a drink during the day. These 
were Jones, King, Kenney, Henschel. (ioldschmidt and (Moron. 
The first three-named were Voters, but there is no evidence that 
the other three were voters. As to the three voters, the evidence 
shews that none of them had a drink, or the promise of a drink, 
before voting.

Doucette was the agent at the poll of the Liberal candidate, 
and of those who got a drink, Kenney, at least, was a ( onservativc.
It does not appear what the politics of the other two who voted 
were. If Kenney had obtained his drink before he voted, or if. 
before he voted, he had the promise or the expectation of getting
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it, then the fact that he was a Conservative might he an element 
against the appellant, but the fact that he got the drink afterward*, 
regardless of his politics, is a factor in the appellant’s favour, in 
that it goes to shew that whatever drinking took place was carried 
on regardless of how the parties voted. Under sueli evidence, van 
it lx* said that the drink was given to these voters or any of them 
“on account of his being about to vote or having voted "?

In He Westminster, 1 O’M. <X; H. 89, at 95, Martin, B.. >ay<
But I think 1 am justified, when I am about to apply such a law. in n ijmr- 

ing to be satisfied beyond all reasonable that the art of bribery was
done, and that unless the proof is strong and cogent —1 should say very strong 
and very cogent—it ought not to affect the seat of an honest and well-inten­
tioned man by the act of a third person.
And in the Warrington Cane, 1 O’M. & H. 42, at 44. the same 
Judge says:

I adhere to what Willes, J., said at Lichfield, that a Judge to upset an 
election ought to be satisfied Itcyond all doubt that the election uu> voiil, 
and that the return of a member is a serious matter, and not to be liuhtly -'t

In He Lennox, 1 O.E.C. 41, one Storms, being an agent of the 
ret , on election day brought some whiskey to a black­
smith’s shop near a poll, being a place where the neighbours were 
in the habit of congregating to warm telves, etc., there being 
no tavern or public-house in the neighbourhood, and treated those 
present, most of them being voters, without reference to their 
voting and without distinction as to whose side they supported: 
and it was held not a corrupt practice.

Osler, J.A., at p. 49, says:
The consequences of any infraction of the section are highly |h h.iI. and 

we must be careful not to extend it to any cast* which does not plainly come 
within its terms. Full effect must be given to the expression, ‘‘on account 
of such voter being about to vote or having voted.” It will not do in say:
• If there had been no voting the voter would not have been there, and then 
there would have been no treating (so to call it); therefore, the treat inn iihh 
have been on account of the voter having voted or being to vote.

Spragge, C.J.O., in the Court of1 Appeal, says, at p. -Vi
I think it very clear that the giving of liquor by John Storms i<- -evcral 

{tenions at the blacksmith shop of Ixtckwood is not within either sec- l">-or 
153. I so entirely agree with the judgment of my brother Osier upon that 
point, given in the Court below, that I have nothing to add to il.
And Cameron, J., in appeal, at p. 93, says:

The words in that section, “on account of the voter being about to vote 
or having voted," must have some significance, and I agree with tin "pimon 
expressed by Mr. Justice Osier that the giving of meat, drink, or refreshment, 
to be a corrupt practice under that section, it must be given in reference to 
and in connection in some way with the voting of the party treated. Ihf
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mere fact that the party lias come to the neighbourhood of the place where the 
tioat is given for the purpoae of voting, or just after having voted, will not 
make the act of treating, without more ap| tearing. a giving of drink on account 
of the voter being about, to vote, or on account of his having voted.

In Somerville v. Lnflamme, 2 (’un. S.C.R. 210. Richards. ('.,1.. 
ut p. 244, is reported as follows:

This seems to me to explain the origin of the 23rd section of the Knglish 
statute, and the reason why it was passed. It is substantially re-enacted 
under the last paragraph of the 114th section of the Dominion statute, and 
made a corrupt practice, but to make it a corrupt ad the meal, drink, or re­
freshment must be given on the day of nomination, or on the polling day. ami 
on account of the voter haring voted, or being about to volt. This, perhaps, would 
make the illegal act a corrupt practice, though the refreshment was not given 
with a corrupt intent. The observations of Willes. J., shew clearly that it 
was not enacted for the pur|iosc of preventing drinking on the nomination or 
(Hilling days.

I am of opinion that the evidence in the case at bar does not 
warrant a finding that the drink was given to any voter “on 
account of his being about to vote or having voted." Moreover, 
even though such finding were warranted, I am of opinion that, 
under the authorities, it should be held that “the corrupt practice 
was of a trivial, unimportant and limited character," within the 
meaning of sec. 230 of the Act.

It is not shewn that more than three voters got drink, and 
even such three got it after they voted, and they voted, appar­
ently ..without the promise or expectation of it. and the giving of 
it had no effect on the election.

In He West Prince, 27 (’an. S.C.R. 241, a canvassing agent of 
the candidate took a I Kittle of whiskey with him while canvassing. 
He stopped at one O’Brien's, and, after going into the woods with 
two of the O’Briens and remaining there some five minutes, he 
took Patrick O’Brien into the barn and gave him two or three 
drinks out of the bottle, and asked him to vote for the candidate 
for whom he was canvassing. This was held to be a “corrupt, 
practice,” but “of a trivial and unimportant character."

In the Lennox case, supra, where Storms gave liquor to voters 
and others in the blacksmith shop, CSalt. .1., at p. 45, referring to 
this and other charges, says:

I hey hud reference to acts clone by agents, and not by the respondent 
personally, nor with his knowledge or consent, and cannot, therefore, affect 
the result of the election, as they were (if corrupt, which is the question now 
before us) of such trifling nature anil extent that in my opinion the result 
eannot have been affected or Im‘ reasonably supposed to have been affected 
by such acts.
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In He South Oxford, l O.W.IL 795, the agent had hir<‘<l horses 
and conveyances from two livery-stable keepers for the purpose 
of conveying voters to and from the polls on election day. It wa.? 
held by Street and Britton. .1.1., who were the trial Judge-. that 
these corrupt practices were within the saving clause of tin Act. 
as they were of such a trilling character that it could tint lie 

reasonably supposed that they affected the result of the election. 
On both grounds, therefore, I am of opinion that the appeal should 
be allowed. This is not a ease of overruling the trial Judge on a 
finding of disputed fact, but, rather, as to the proper inference 
to be drawn from admitted facts.

The respondent has cross-appealed on several of the charges 
that were dismissed by the trial Judge. Only one of these charges 
requires any consideration at all. as. in my opinion, the trial Judgi 
was obviously justified in the disposition which he made of the 
others. The exception to which 1 refer is known as “tin Hamm 
charge,” and it is one that involves personal bribery on the part 
of the appellant. On this charge the judgment is as follows:

The first of these is. that rescindent gave to John 11. Hamm, a nephew of 
the petitioner, a paper on which he wrote the words: “ Bearer O.K \\ M It. 
and sent him with the same to H. ,1. Wells, and Wells gave him That the 
respondent gave Hamm the pa|»er because he voted for rescindent.

The facts in this ease were practically undisputed; only the intent inn? 
of the parties were in question. The facts its proved at the trial were that 
Mr. Bashford gave Hamm a pa|ier with “O.K." and his initials mi it. and 
that he took this pa|ier to Wells and got $2. Up to this point the parties un­
agreed. but no further. Hamm says lie got the for his vote. Bashford? 
story is entirely different. He says that he was standing on the steps of the 
town-hall in Rost hern on election day ; the vote was being taken in tin1 town- 
hall : that Hamm arrived in an automobile in an intoxicated condition : ilia 
he stumbled when going up the steps to the town-hall, and lie. Bashfnnl. 
caught him by the arm and said. “Be careful, John, don’t spoil your ballot 
That after llamin came out from voting he went to Bashford and wanted 
money from him to go out and bring in some voters for him. and lie refused • 
give him any ; that Hamm was in that condition in which lie was a titiisanee. 
and, not being able to get rid of him in any other way, he wrote "< > K. and 
his initials on a slip of pu|icr. and sent him to Wells, and as soon as Hamm It’ll 
he telephoned Wells and told him to take the paper from Hamm and kick 
him out. There was some question raised as to Hamm’s condition, but the 
weight of evidence is that he was drunk. Bashford swears lie was; WH< 
who was called as a witness by Mr. Bigelow, also swears lie was, as doc? 
Gerhard Fast, who was driving for Mr. Braden and brought Hamm in to the 
poll to vote. He says that llamin and another man he was bringing with him 

drank a half bottle of whiskey on the trip.
On the other hand, two witnesses swear he was sober: K. < 1 Hodgson and 

A. 1\ Seibert. Hodgson, however, I did not consider a reliable witnes? 
because in his direct examination he swore positively that lie saw Bashford
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write the |>it|ier for Huimii. and then, on cross-examination. he admitted that 
ho did not see him do so, Imt only saw him stoop over as if he was writing. 
There were, therefore, three witnesses against one as to Hamm’s eondition.

After getting the paper. Hamm went to the Liberal committ<*e rooms to 
find Wells, hut lie was not there, and he found him afterwards in the hotel. 
Wells who I have stated was called as a witness by Mr. Bigelow, gave the 
following account of the interview:

About 12 o'clock Mr. Bashford called up the committee room and I 
happened to he in and answered the phone, and lie said young Hamm had 
Ix-en bothering him for some money to bring some votes from across the river, 
and that lie couldn't get rid of him so lie gave him a note, *<>.lv, \\ B it..' to 
the committee room and he said : ‘ When he comes down there and presents it. 
if lie presents it to you put him off. stand him off.' I said. ‘All right .' I saw 
him between half-past one and two at the hotel, and lie presented this note, 
and I said. 'What do you want?' and lie said. ‘ I want about hi or 2(1 dollars 
in get some votes from across the river that I can get in.' I said. I have no 
money for you.' and he bothered me for fully 10 minutes; he was very drunk 
and hi' Im-ath was very strong; and I said, 1 Have you voted?’ and lie said, 
Yes.- Well.’ I said. ‘here's two dollars to help you get back to Laird, out 

iif my own pocket.' That's exactly the conversation."
In answer to the question, 11 Did the slip of paper that was handed to you 

have anything to do with your giving him the S2?” he answered: " Nothing 
whatever. So far as Bashford was concerned his instructions were not to give 
it to him. Those were his instructions over the ’phone." He further said 
that the S_’ was his own money and he had never been repaid it.

The above evidence having been given by a witness called by the |ieti- 
iinner, lie i< bound by it. and. as it corroborates the evidence given by Basli- 
iurd. I accept it as the correct statement of what occurred, and. therefore, 
dismiss this charge.

It is contended that the * was in error in holding that the 
! petitioner, having called Wells as his witness, was hound hy his 
i evidence, and I am of opinion that the Judge did err in that respect. 

In Melhuinh v. ('oilier, 19 L.J.Q.B. 493, Coleridge, ,1., at 490,
says:

If a witness disappoints the party calling him, it is clear that another 
witness may lie called to give a different account of the transaction.
And Erie, .1., at p. 497, says:

it is quite clear that where, hy a witness culled by one of the 
parties, facts are established contrary to such parties’ interest, another 
witness may lie called to prove that the facts are otherwise if relevant to the

But although the petitioner should not be bound by the 
evidence of Wells, yet that evidence does corroborate the evidence 
of Bashford; and, as the trial Judge must have believed Bashford, 
this Court would not be justified in reversing his finding.

This is clearly a case of disputed fact. The trial Judge does 
not seem to have explicitly dealt with that phase of this charge 
which alleges that Wells, on behalf of Bashford, paid to Hamm $2
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on account of Hamm having voted. The evidence of Hanmi ami 
Wells is absolutely contrat lid ory on this point, and if \\ < IU di<i 
pay the money on behalf of Bashford, he must, in view of the 
findings of the trial Judge, have done so contrary to tin ■ \plirjt 
instructions of Bashford. Moreover, in view of the fact thaï the 
Judge disbelieves Hamm on the main charge, and believe* in 
preference tin* evidence of Bashford and Wells, this Court wmihl 
not be justified in Ix-lieving Hamm in preference to Wells mi 
the associated charge. I am, therefore, of opinion that t !.. cm- 
appeal must fail on all the grounds raised.

The petitioner has made application for a new trial on what 
is known as “the Fehr charge,” which is also one that involve 
personal bribery on the part of Bashford. On this charge tl- 
judgment is as follows:

The second of the |»erson;U charges is: That rescindent paid nmin\ 
Wm. I. Fehr to induee him to vote at the election.

The facts in this ease. too. are admitted, the only question beinu a> t.. ; : • 
intention of the parties. About three weeks before the election, ai the tin 
dental Hotel at Host hern, the respondent gave Fehr $2. Fehr says that win', 
this money was given to him Bashford told him to go and treat tin1 boy* : 
he did so. Bashford says that Fehr asked him to lend him $2. which lie.hi 
This is the only evidence upon this charge. There was some evidence tb 
Fehr treated, although all the witnesses called upon this jMiint say ibat ilm 
do not know who paid for it. Fehr said that one Veter Harden told him Hu 
he saw Bashford pay him this $2. Harden, who was also called as a wnm- 
by the jietitioner, said that he neither saw Bashford pay the money in I.' 
nor did he tell Fehr so. Fehr is, therefore, not a reliable witness.

It has been shewn on affidavit material that tlu-n an tw. 
men by the1 name of Peter Harden at this point, and that, appar­
ent ly, both men were present on the occasion in question. The 
Peter Harden who gave evidence was not subpoenaed l>y the peti­
tioner, but tin- Peter Harden who did not give evidence was sib 
pcenaed. The witness, Peter Harden, having learned that te 
namesake had been subpoenaed, apparently went to him, and in 
some way led him to believe that a mistake had been made, and 
got the subpeenea and attended with it at the trial. When the 
witnesses were giving evidence and the name “Peter Harden 
was called, the Peter Harden who was not subpoenaed responded, 
took the witness-box, and gave evidence. It was not until some 
time after the trial that the mistake was discovered by the inter­
ested parties. It is shewn that the Peter Harden who was sib 
pcenaed but did not attend the trial, would likely give evidence in 
corroboration of Fehr. As the trial Judge apparently disbelieved
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1-Vhr on the ground that Harden Imd contradicted him, I am of 
opinion that on this charge there must he a new trial. I am also 
of opinion that this trial should, if possible, be conducted by 
New lands, J.

It was objected by counsel for the apitellant that there was 
no evidence that Fehr was a voter, and that for this reason a now 
trial should not be ordered. This charge, however, is laid under 
gul»-sees. (c) and (e) (sec. 222* of the Act, and under these sub­
sections it is not necessary that Fehr. to whom the money was 
paid, should be a voter.

In the result, the appeal should be allowed with costs and the 
cross-apimal dismissal with costs. The appellant should have 
the costs of the trial in the Court below. All costs up to the trial 
diould he left to be disposed of by the Judge who presides at the 

I re-trial of the Fehr charge.
Elwood, J.:—I have had an opjHirtunity of reading the 

judgment of my brother Brown in this matter, and I concur in the 
,«inclusion that he has come to.

So far as the portion of the charge dealing with the payment 
made by Wells to Hamm is concerned, I wish to add to what has 
I mi said by my brother Brown, that in my opinion this whole 
transaction, both so far as Bashford is concerned and so far as 
Wells is concerned, is of a most suspicious character; and it is 
quite possible that if I had been trying the case I should have 
«urne to a conclusion different from that reached by the trial Judge. 
However, I do not think that this Court would he justified in re­
versing the finding of the trial Judge; but I do not wish to be taken 
to hold that the account of the transaction as given by Wells 

I himself does not shew a corrupt practice. I arrive at my decision 
on this branch of the case on the ground that, even if it is a corrupt 
practice, it is not, standing by itself, of such a nature as to avoid 
the election.

Havltain, C.J.. and Lamont, J.. concurred.
.1 /t/mil alloiml.

RE TORONTO R CO AND CITY OF TORONTO
Ontario Suf/rente Court, .1 Division, Uuhli ll. I.otehforil, Ki ll// onil

h nnoi, JJ. tkioher 0. 1915.
1 Strkkt Railways (5 I 7)—Fkaxciiihks—Kxci.csivk kiuht sviuKer m

KK\\< IIISKS OK OTHKR RAILW AYS—Hf.MoVAI. OK KKSTRK'TIOXS.
A municipal corporation granting a street railway company tin* exclu*- 

•vc right to o|H*rate surface street railways in tin* city, for a term of yea is,
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subjvct to certain restrictions, effected by the franchises of other vaiiu 
cannot, after the removal of restrictions u|hhi the termination ut 
other franchises, within the |>eriod of the grunt, withhold its hhmi 
the right to o|wrate u|miii the |iortion of a street vacated by anotlm i 
chine, in the same manner as ii|M>n the other streets of the city.

[Toronto Iti/. Co. v. Toronto, (1900) .VC. 117, followed; 5 O.W.It. 
132, affirmed.)

Appeal by the Corporation of the City of Toronto fini 
jiulgment of the Ontario Railway and Municipal Board.

(I. li. deary, K.C., and Irving S. Fairty, for <

II. S. Osler, K.C., for the railway company, respondent -

Riddell, J.:—At the time of the agreement I between tin ( in 
of Toronto and the Toronto Railway Company, in 1891. a coin- 
pany, the Metropolitan Street Railway Company, had ;■ mm- 
rhise” from the County of York, over part of Yonge street, includ­
ing a piece running from the (present) Canadian Pacific Railway 
tracks to Farnham avenue. This had formerly been in the town­
ship of York, but had, a short time Indore the agreement. Im 
taken into the city and still continues to In* in the city.

A company called the Toronto and Mimico Electric Railway 

and Light Company (Limited) had, before the enactment of the 
Act validating this agreement, obtained a “franchise" over that 
portion of Queen street west of Dufferin street. The former 
company had a road constructed and running at the time of the 

agreement.
The agreement with the city will be found printed in the On­

tario statutes for 1892, p. 899, as schedule A to 55 \ h t. eh. 99. 
By clause 11, the city grants the right to the Toronto Railway 
Company “to operate surface street railways in the city «if 

Toronto, excepting on the island and on that portion if any, 
of Yonge street from the Ontario and Quebec Railway mow the 

Canadian Pacific Railway) tracks to the north city limits over 
which the Metropolitan Street Railway claims an exclusive right.

and the portion, if any, of Queen street west uver 
Which any exclusive right . . . may have been granted by *

. County of York, and also the exclusive right . over*

17
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said portions of Yonge street and Queen street west ... so 
far as the said corporation van legally grant the same.” This 
agreement was declared valid, legal, and binding by the Act 
55 Viet. eh. 91), see. J, and the term made 30 years from the 1st 
September, 1891 : “Provided always that nothing contained in 
this Ad nor the confirmation of the said agreement shall limit 
. . . the right of the ('orporalion of tlie County of York, 
tin Toronto and Mimico Klectric Hailway and Light Company 
(Limited), or the .Metropolitan Street Hailway Company.

The franchise of the Metropolitan company ran out in .1 une. 
1915. and the Toronto Railway Company insist that they have 
the right to run their undertaking over this part of Yonge streeC 
The Ontario Railway and Municipal Board have affirmed that 
light, and the city corporation now appeal.

Whatever conclusion we would have arrived at in the absence 
of binding authority, 1 think we are precluded from holding 
that the right claimed did not pass.

The case of the Queen street west extension has been before 
the Courts and passed upon by our Court of Appeal and the 
Judicial Committee: City of Toronto v. Toronto i{.\Y. Co., 5 
O.W.R. 130 ; Toronto H.IV. Co. v. Toronto Corporation, [1906] 
AC. 117.

There the Toronto Railway Company, who operated an ex­
tension on the excepted part of Queen street, contended that 
their right to operate was not derived from the agreement with 
the city ; but this contention was negatived by the Courts. In 
the Court of Appeal, giving (5 O.W.R. at p. 132) the grounds 
uf the judgment, Moss, C.J.O., says, interpreting the language 
quoted above: “The grant extends to every portion of the terri­
tory. . . . Of the exceptions, the only absolute one is that 
of the island. The others are qualified. As to them the main 
grant was intended to take effect and operate save only so far 
as the existence of any existing conflicting grant might create a 
restriction. If those portions of Yonge street and Queen street 
west were part of the city at the time of the agreement, they 
were covered by the main grant, subject to the restriction. . . . 
And once they formed part of the city, it would not be open to 
the plaintiffs to contend that upon the removal of the restric­
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lion during the period of dtf years they could withhold from the 
defendants the exclusive right to operate upon those parts in the 
same manner as upon the other streets of the city.”

Some parts of this judgment arc no " r law, but the parts 
quoted have not been overruled or questioned so far as they 
affect the present case. The Judicial Committee, [19UGJ A c. 
117. affirming the judgment, does so in different terms, but does 
not question the reasoning of the Court of Appeal. The Chief 
Justice's judgment, is concurred in by the full Court of five 
Judges. We must follow the decision in its reasoning; if it is 
to be overruled, it must be overruled by superior authority we 
are bound by the statute.

The result is that, the “restriction” effected by the franchise 
of the Metropolitan company being removed “during the period 
of 30 years." the city cannot “withhold from the (company) 
the exclusive right to operate upon (this) part in the. same milli­
ner as upon the other streets of the city.”

This disposes of the main ground of the appeal.
It is however said by the city that the City Engineer did not 

withhold his approval of the plans. Perhaps that might lie so, 

if only that is to be considered which took place before the appli­
cation to the Board ; but the proceedings before the Board were, 
I think, a sufficient submitting of the plans to him under clause 
1*2 of the conditions of the agreement, p. 90S of the statutes of 
Ontario for 1892.

The appeal should be dismissed with costs.
Latchford and Lennox, JJ., concurred.
Kelly, J.:—Appeal from an order of the Ontario Railway 

and Municipal Board.
The city, in the railway company’s application to the Board 

wherein the order now appealed against was made, contended 
that the company have not and never had any right to construct 
and operate a street railway upon that portion of Yonge street 
referred to in the application, from their present northerly ter­
minus at or near the Canadian Pacific Railway crossing north­
erly to a point near Farnham avenue.

The agreement by which the franchise under which the com­
pany now operate was granted was made in 1891. By it the city

2
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granted the exclusive right, for the term there specified, to 
operate surface street railways in the city of Toronto, except­
ing mi the island and on that portion, if any, of Yonge street 
from the Ontario and Quebec Railway (now the Canadian 
Pacific Railway ) tracks to the north city limits over which 
the Metropolitan Street Railway claimed an exclusive right 
to operate such railways, and the portion, if any. of Queen 
street west (Lake Shore road) over which any exclusive right 
to operate surface street railways may have been granted by 
the Corporation of the County of York : “and also the exclusive 
right for the same term to operate surface street railways over 
the said portions of Yonge street and Queen street west (Lake 
Shore road) above indicated so far as the said corporation can 
legally grant the same.” The agreement was declared valid and 
legal by an Act of the Legislature (1892), 55 Viet. eh. 99, and 
the term of the franchise declared to be for the period of 30 
years from the 1st September. 1891. When the agreement was 
made, the city extended at Yonge street to a line near Farnlmm 
avenue.

The franchise of the Metropolitan Street Railway Company 
to operate a railway on that part of Yonge street expired on 
the ‘25th June, 1915, and thereupon the respondents claimed the 
right under their agreement to extend their tracks upon and 
operate their railway over that portion of Yonge street for the 
balance of the term of their franchise, confirmed to them by the 
statute above referred to. The city disputes the interpretation 
put upon the agreement by the respondents, and contends that 
it does not confer upon the railway company the rights they now 
seek to assert.

Whatever views may be entertained as to the right of the 
municipality to grant a franchise such as this, not to take effect 
or which may not come into operation for years after the grant, 
are. in the present circumstances and so far as this Court is con­
cerned. subject to the judicial interpretation already put upon 
that agreement.

The part of the agreement now in issue was passed upon by 
the Court of Appeal in 1905 in City of Toronto v. Toronto R.W. 

.i O.W.R. 130. where the action of the railway company in
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laying their tracks upon ami running their ears over a portion 

of Queen street, or Lake Shore road, referred to in the agree­

ment, was under consideration. The judgment of the < liief 

Justice of the Court, in which the other four Judges coin posing 

with him the Court concurred, is quite positive in the expression 

of the Court's interpretation of that part of the agreement. At 

p. 132 the learned Chief " e says: “Now in this agreement 

we find, in the first place, a grant in very wide terms, the ex­

clusive right for a period of 30 years to operate surface street 

railways in the city of Toronto. Standing alone, without tin ex­
ceptions, this embraces every part of the territorial area com­

prising the city of Toronto, not only at the date of the agree­

ment, but during the period of 30 years over which the right 

is to extend. The grunt extends to every portion of territory 

acquired or made to form part of the municipality during the 

30 years. Of the exceptions the only absolute one is that of the 
island. The others are qualified. As to them the main grant 

was intended to take effect and operate save only so far as the 

existence of any existing conflicting grant might create a re­

striction. If those portions of Yonge street and Queen street 

west were part of the city at the date of the agreement, they 
were covered by the main grant, subject to the restriction. . 
And once they formed part of the city, it would not be open to 

the plaintiffs to contend that upon the removal of the restric­

tion during the period of 30 years they could withhold from the 
defendants the exclusive right to operate upon those parts in 

the same manner as upon the other streets of the city."
That view was not id by the Privy Council.
Mr. Geary forcefully urged a distinction between the eases 

of the two excepted portions of streets—Yonge street, wlu re at 

the time of the agreement the Metropolitan railway was in opera­

tion, and the Lake Shore road, on which the road had not been 
constructed. 1 am unable to reach the conclusion that, if there 

is any distinction between these two, it is such as to take the 

present case out of the application of the Court of Appeal’s 

decision.
The only other matter requiring consideration is one "f pro­

cedure. in the mode by which the respondents laid the fnnn«l,1-

8
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tiuii for their application to the Ontario Railway and Muni­
cipal Hoard, the contention being that the were not, as
required, submitted to the City Engineer. Possibly that is so 
in the first instance; but, when the application came before the 
Board, and this objection was taken, an adjournment was made, 
and the attention of the Engineer specially drawn to the purpose 
for which the reached his hands. There was from that
time either a neglect or refusal to entertain the plans; and, 
later on, the Board acted. I'nder these circumstances, the ob­
jection should not prevail.

The appeal fails, and must be dismissed with costs.
Appeal dismissed.

BRITISH AMERICA ELEVATOR CO v. BANK OF B. N. A.
Manitoba Court of A p/ieal, Hoivel!. ('../.A/.. Itiehards, Ferduc, Co our on anil 

IDyiyart. JJ.A. February 7. 1010.
1. Banks (§ IV C—113)—Liability foii wrongful discounting—Agent's

DRAFTS.
Where a bank has agreed to furnish “currency" to the plaintiff's agent 

by “cashing" the agent's drafts on the bank, and where the bank knows 
that the money supplied is to lie used solely for the purchase of grain, 
it is a breach of trust on the part of the bank to allow the money to be 
used to reduce the agent’s |ktsoiiuI or firm account, and where loss has 
occurred the bank is liable.

[Cray v. Johnston, L.R. 3 II. L. I. followed; Shields v. Hank of Inland. 
( 1001 ) 1 lr. R. 222; ('(deman v. Hack*. |1897| 2Ch. 24,‘L distinguished. |

2. Banks (§ IV' A 2—58)—Drafts—Application of trust funds -COM­
PLIANCE WITH DIRECTIONS.

Where a bank’s customer draws on an outside party and directs the 
bank to credit the proceed* to hisTfirm’s account, the bank is justified in 
carrying out the instructions, in the absence of notice prohibiting it from 
doing so, even though it may know that the draft is part of a trust transac-

[Coleman v. Bucks, |1SW7| 2Ch. 243; Cray v. Johnston. L.R. 3 ILL. 1, 
and Has.: v. Chandler. 45 Can. S.C.R. 127, referred to. |

3. Banks (§ IV C—113)—Right to pay agent’s protested chèque with
DRAFT ON PRINCIPAL.

If an agent gives his personal cheque to cover an amount due to his 
principal for which there are no funds in the bank, but after tin* cheque 
lias been protested, the agent has drawn on the principal for an amount 
sufficient to cover the cheque, the bank is justified in paying the cheque 
and is not liable to the principal.

|Toronto Club x. Dominion Hank, 25 0.L.R. 33(1, followed.]
t Damages ($111 J—203)—Measure of Misapplication of dank funds.

Where the plaintiff's agent and the defendant bank have, by collusion, 
deflected money deposited by the plaintiff to he used for a particular 
purpose, the measure of damages is the actual amount of the loss sus­
tained because of the wrongful deflection, and if none is proved then 
merely nominal damages.

\l{oss v. ('handler, 45 Can. 8.C.R. 127. referred to; British American 
Kb rotor Co. V. Hank of H.X.A ., 20 D.L.R. 044. varied. |
Appeal from a judgment of ( «alt,,). 20 I). L. R. 014, which is
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IImill Phillip}»* and ('. S. A. Rogers, for plaintiffs.
I. Pitblado, K. ('., and A. C. Ferguson, for defendants.
Howell, (’. J. M:—The defendants agreed with the plain­

tiffs that they would furnish from their Host hern branch, “cur­
rency” to the plaintiff’s agent at Waldheim by “cashing" the 
agent’s drafts on the defendants at that branch. There is nothing 
in the agreement to indicate how the money was to be transferred 
from that branch at Rosthern to Waldheim, a distance of about 
N miles. In carrying out the agreement the defendants' agent it 
Host hern commonly sent the bank’s circulation for the amount 
of the draft, by express, to Youngberg, the plaintiffs’ agent it 
Waldheim, and when this was done the express charges were 
paid by the bank and added to the draft and this, with 81.25 per 
SI.000, was repaid by the plaintiffs. There appears to have been 
no agreement sending the money to Waldheim.

The dealings of Rostrop, the defendants’ agent and manager 
at Rosthern, are set out in detail in the judgment of ( lalt, .1., and 
1 shall not repeat them. Rostrop undoubtedly knew that it \va> 
Youngberg's duty to use this money solely in the purchase nf 
grain and that the plaintiffs provided this money solely for that 
purpose. It is also clear that the currency was not furnished by 
the defendants for a certain icr of these drafts, but on the 
contrary, the sum for which each of these drafts was drawn was 
from time to time carried to the credit of Youngberg or Young­
berg & Vassie (a firm of which the former was a partner) in ac­
counts which these parties had in that branch of the bank.

These several credits had the effect of fortifying the bank in 
relation to these accounts and in many instances in wiping out or 
reducing overdrafts. From the evidence 1 think it is fair to con­
clude that after September 15,1911, when the agreement was made 
these drafts were in several instances brought in by Youngberg 
and deposited to the credit of the firm in order to satisfy insistent 
demands made by Rostrop to reduce the firm's overdrawn ac­
count. It is significant also that when Youngberg’s own account 
was overdrawn it was, in several instances, credited with the pro­
ceeds of drafts all of which must have been well known to, and must 
have been approved of by, Rostrop. It is clear that the defen­
dants did not comply at all times with the letter of the agreement 
by supplying “currency” for the drafts and, on the contrary, they 
assisted the plaintiffs’ agent in diverting the drafts to accounts

0
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l)«tw< cn the bank and the agvnt, and I think 1 a in bound to infvr. 
in some instances, to the material benefit of the defendants.

Rostrop explains in the evidence that Youngberg «V Yassie 
wen* country merchants at Waldheim, carrying on a large credit 
business with farmers, and that when grain was brought in at 
Waldheim for sale, numbers of the debtors of the firm would sell 
their grain to the plaintiffs, and Youngberg would not pay them in 
cash, but simply credit their accounts with the firm. At least this is 
what Youngberg told Rostrop as the reason why he did not take 
currency for the drafts which wen* carried to the credit of the 
firm. He gives no reason for depositing drafts to the credit of 
Youngberg’s private account. The first deposits to this account 
were apparently $200 on December 11 and $1,250 on December 
12. leaving his account to credit of something over $1,400, it hav­
ing been overdrawn about $30 before the 1st of these 2 deposits. 
These 2 deposits seem from the accounts and evidence to be por­
tions of 4 drafts amounting to $5,000 which were to the extent 
of $2,700 deposited to the credit of the 2 accounts on the dates 
above mentioned.

It was argued that depositing money to the credit of Youngberg 
in his bank account was the same as handing him bank notes, 
and it permitted him the more safely to deal with the plaintiffs’ 
money by giving cheques and by drawing tin* money as he might 
require it. There is some* evidence that he did give cheques on 
this account for grain purchased for the plaintiffs, for the plain­
tiffs at the trial produced several cheques on that account which 
they claim lit1 gave for grain and which had been dishonoured.

It is well to keep in mind that in these transactions the bank 
was primarily acting for its customer, the plaintiffs, and was re­
quired to hand over bank notes to a person not its customer so 
far as these transactions were concerned; it might be said that tin- 
hank was the plaintiffs’ agent to hand to Youngberg the plaintiffs' 
money to be used by him to buy grain for his principals. Young­
berg did not present those drafts to the bank as his property, but 
as the property of the bank’s customer, the plaintiffs. The bank's 
duty ended by handing over current money to Youngberg, ami 
if he had taken this money so paid to him and had requested the 
hank to deposit it to his private credit, or to the credit of tint 
firm, and if the bank knew that the identical money so tendered 
was that paid on the draft, on the authority of Shields v. Bank of

MAN

It N X.



Dominion Law Rki*okts. |26 D.LR5!MI

MAN

C. A.

BitITIHH

Ki.KV.vrmt

lî.N.V

Ireland, Il901| I Ir. R. 222, and Coleman v. Hacks. (1897] 2 Cli. 
21.*?, I would hold the hank not liable unless it was shown that 
Youngberg thereby intended to commit a breach of trust to the 
knowledge of the bank, and the bank assisted to that end. It 
seems to me that the bank is as much bound to receive a deposit 
of lawful money tendered by a customer as it is to honour a cheque 
as in Cray v. Johnston, L. It. H II. L. 1.

The cash was not paid over on those drafts, apparently the 
amount of each draft was simply deposited to the credit of tin 
required account by a deposit slip being made out and signed 
sometimes by the teller of the bank and sometimes by Youngberg. 
apparently with the consent always of Youngberg, but I think 
I must infer that the draft and slip were often accelerated by tin 
insistence of Rostrop to have overdrafts covered or reduced.

In Cray v. Johnston, above referred to, the Lord Chancellor, 
at i). 11, states the law as follows:

I apprehend that you will agree with me when 1 say that the result of 
those authorities is clearly this: in order to hold a hanker justified in refusing 
t > pay a demand of his customer, the customer being an executor, and drawing 
a cheque as an executor, there must, in the first place, lie some misapplication, 
some breach of trust, intended by the executor, and there must in the second 
place, as was said by Sir John Leach, in t he well known case of Keane v. If oh ml.' 
4 Madil. M2, be proof that the bankers are privy to the intent to make this 
misapplication of the trust funds. And to that I think 1 may safely add. that 
if it be shewn that any jiersonal benefit to the bankers themselves is designed 
or stipulated for. that circumstance, above all others, will most readily estab­
lish the fact that the bankers are in privity with the breach of trust which i« 
about to be committed.

When I consider that the bank stopped short of paying over 
the money and merely credited the amount of these drafts to tin 
accounts, it seems to me that Youngberg and Rostrop often yield­
ed to the temptation to easily and simply place these accounts 
in good condition at the expense of the paintiffs. Some of the 
drafts so diverted, notably the first two credits to YoungbergV 
account above referred to, might not seem suspicious, but this 
cannot be said as to the subsequent ones; but as no reason has 
been given for these credits, I think I should follow the decision 
of the trial Judge and hold the defendants liable.

It seems to me, however, that the bank is not liable for tIn­
draft for $500 which was, on September 14, mailed to the bank at 
Rost hern and received and credited there on the 15th as requested 
by Youngberg. The agreement between the parties was made 
by letter of plaintiffs dated September 15, and a copy was by letter
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of 10th forwarded to Rostrop, who would not got it before the 17th 
or 18th, and so he had no notice of the agreement when he re­
ceived and credited this draft. Then* is no evidence to show that 
Youngberg did wrong in so acting. It was an ordinary banking 
transaction. The bank's customer drew on an outside party and 
directed the bank to credit the proceeds to his firm's account. 
If the bank «lid wrong it is only because Rostrop did wrong: See 
Bank of X. S. It", v. Coulburn, [1902] A. (’. 543. Even if Rostrop 
then knew that the draft was a part of a trust transaction, it does 
not follow that the bank is liable: Coleman v. Hackit, [1897] 2 Ch. 
243.

In February 1912. at an inspection of Voungberg's accounts 
hy the plaintiffs’ inspector at Waldheim, Youngberg paid over to 
him $5,000 in cash and gave a cheque on Voungberg's private 
account in the bank for $1,000, and th<‘ inspector gave him an 
acknowledgement for 80,000. The insjieetor took this cash and 
cheque to another bank and deposited the whole as $0,000 to the 
credit of the plaintiffs. The other bank sent this cheque in due 
course to the defendants’ branch at Rost hern for collection and 
there 1 icing no funds to Voungberg's credit, it was protested, but 
More the cheque was returned to the other bank dishonoured, 
Youngberg called and put in a draft on the plaintiffs for $1,000, 
which was credited to his account, and thereupon the cheque was 
paid and the money forwarded by the defendants to the other 
bank. If this cheque had not been paid by the defendant bank 
the plaintiffs would have received $5,000 instead of $0,000. At 
tin- trial, counsel for the plaintiff in questioning Rostrop as to 
this transaction, asked the following question and g«jt the reply: 
“Q. That was Elevator ( ompany money which paid that cheque? 
A. Yes.”

The bank got the draft of February 13, for $1,000, and out of 
it paid the plaintiffs* cheque for a like amount. 1 cannot see why 
the bank should be held liable for this draft. In Toronto Club v. 
Dominion Bank, 25 O. L. R. 330, it was held that where the club 
secretary had wrongfully deposited the club money to his private 
credit in the Imperial Trust C'o. under such circumstances that 
I he company was liable but had given to the club a cheque on 
that account, it was held that the company's liability must be 
Nticed by the amount of the cheque.

I think that the gross amount for which the defendants mav
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anything they lost because of the deflection of the drafts. At t|if- 
trial it seemed to be taken for granted that the plaintiffs had sus­
tained considerable loss and the trial Judge, towards the close of

\VX.\* the ease, made a statement that would lead one to think In in­
tended to refer the matter to the Master to take accounts.

How.ll. r.J.M.
It seems to me clear that Youngberg is quite as liable a» the 

bank, and that whatever the bank did improperly was really done 
to help him and I am surprised that he is not a party to thi- suit
If he was a party, and if it had bmi shown that before action lu- 
had made good all these breaches of trust to the plaintiffs, or if 
lie had purchased grain for the plaintiffs up to the full amount of 
the drafts, it seems to me that the plaintiffs would not be entitled 
to any relief. Can it lie that the plaintiffs have greater rights 
because Youngberg was not made a party to this suit? The plain­
tiffs were not to get this money back but wen1 to get grain from 
Youngberg for these drafts and there is nothing to show that 
grain was not received by them and no loss has lieen proved. If 
Youngberg had accounted to the plaintiffs in grain for tIn- full 
amount of tin* drafts he would have dont1 his part.

Tin* plaintiffs g proved that the bank and Younglx-rg
by collusion deflected this money, they an* liable, and the plain­
tiffs are < d to damages. If none is proved, then nominal
damages at most.

From what took place at the argument, I strongly suspect that 
the plaintiffs did not, in their dealings with Youngberg, lose the 
whole amount of the drafts in dispute or that he returned to the 
plaintiffs a substantial part of the moneys so deflected, and as it 
was assumed at the trial that there had been a material loss. 1 
think justice could be done by a reference.

The troublesome part is as to the terms of the reference. At 
first sight it would seem to be for the plaintiffs to show w hat loss 
they suffered because of these drafts being credited to the accounts 
instead of being paid to Youngberg in cash. It might be very 
difficult for the plaintiffs to show this. If Youngberg laid been 
made originally a party defendant, the matter would be much 
simpler, but at the hearing no question was raised on this point.

If at the time whim the drafts were put in Youngberg had 
purchased more grain than the cash he had received would repre-
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s«-iit. no doubt In* could have used the drafts to repay himself. 
It |iy placing the drafts to the credit of these accounts Young- 
ln-rg was thereby enabled to purchase and deliver, and did pur­
chase and deliver, grain to the plaintiffs, the hank should have the 
benefit of it.

The hank has been a wrong-doer in this matter, and I think 
that justice will he done by referring it to the Master to find : 1st. 
The amount which the plaintiffs have lost through their dealings 
with Youngberg in this grain account in the pleadings mentioned; 
2nd. The amount, if anything, they have received from or on 
behalf of Youngberg on account thereof; and 3rd. The amount 
of grain, and the value thereof, which the plaintiffs received after 
December 5, 1911, which was paid for out of charges made in 
the hank account of Youngberg or Youngberg <V Vassie.

And let it be declared that the defendant is liable for the sum 
found in the 1st par. of the reference, less the sums, if any. found 
in the 2nd and 3rd paras. The total amount of the defendants' 
liability, however, shall not exceed the sum of 812,028.10.

The judgment entered will be varied to accord with the above. 
Further directions and the costs in the Master’s office will be 
reserved. The judgment as to costs of the trial will stand and 
the defendants will have the costs of appeal.

Kivhahds, .1. A.:—1 agree with the trial Judge that the evi­
dence shows that the bank's manager misapplied the funds in 
question by putting them to the credit of Youngberg or Young­
berg k Vassie, to cover the indebtedness of those 2 accounts to 
the hank, and to enable those parties to use the money for their 
own pur|H)ses. It seems to me that the plaintiffs have distinctly 
proved their claims to the extent of the whole 813.*>28.10. and that 
the bank has been properly charged with that amount.

As to the first 8500 draft, 1 agree with the view taken by my 
brother Cameron. As to the 81.000 draft the proceeds of which 
arc said to have been used to pay the 81,000 cheque given to the 
plaintiff's inspector, I differ, with deference, from the view taken 
by the Chief Justice. The cheque was. to the knowledge of the 
bank manager, given to pay back 81,000, part of certain moneys 
"f the plaintiffs in Youngberg’s hands which the plaintiffs had re­
tired him to repay to them, and the bank manager knew that it 
"asso received by the plaintiffs. If the proceeds of the draft were, 
>n fact,—which I think has not been proved used to pay the
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out of Youngherg's own funds, and the bank should not he jm r- 
mitted to set up their own wrongful act as a defence. The de­
cision in Toronto Club v. Im/urial Trusts Co., 25 O. L. If. 330,

I|V\K\UI does not seem to me to apply to such facts as the above.
The bank, however, claims that if Youngberg is, as between

Hirhanlh. 1 X him and the plaintiffs, charged by the latter with the entire $13.- 
528.10, or with the 812,028.10, found by deducting the above 
$500 and $1,000 drafts from that sum, the accounts between them 
are such that the plaintiffs' loss would be less than either of those 
sums, and that Youngberg, in fact, delivered to the plaint ill's < who 
got the benefit of it) more grain than that purchased with the mon­
eys received by him from the plaintiffs other than such $13,528.10 
(or $12,028.10) and in other ways recouped part of the plaintiffs' 
loss.

On the argument the plaintiffs' counsel, in answer to (piestiuns 
from the Court, admitted that their actual loss was much less 
than < itner the $13,528.10 or the $12,028.10; but contended that 
it was not open to the bank to raise that question after having 
taken the plaintiffs’ moneys, lb- stated, however, that it wa> 
not the intention of the plaintiffs to, in fact, exact more than what 
should be found to be their actual loss.

The weakness of that position is that it would leave the hank 
legally liable by matter of record to pay the plaintiffs more than 
their actual loss and to make it possible for the latter, by insisting 
strictly on their rights as judgment creditors, to not merely re­
coup their loss, but to exact payment of a largo additional sum 
and so make a very appreciable profit out of the matter.

While personally not doubting that the plaintiffs would treat 1 
the bank fairly, 1 think the latter should not be put in such a 
position as the above. That they must make good the plaintiffs 1 
loss goes without saying. But they should not be legally liable 1 
beyond that loss.

The matter may be looked on as a joint misappropriation by 1 
Youngberg and the bank, and, so considering it, it seems just 1 
that the bank should be at liberty to take advantage of any set* 1 
off or counterclaim which Youngberg could have availed himsdf 1 
of if this action had been against him.

I think that the plaintiffs have proved their case to the ex- 1
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tent of the full 813,528.10, and would prefer to add to the judg- MAN 
ment by allowing a reference to the Master to enable the defend- ('. \ 
ants to show, if they can, the balance, if any, which would he due Bhitish

by tin- plaintiffs to Youngberg on it titking of accounts between Amkiihw 
if lit*. Youngberg, were not charg<-able with the 813.528.10 IK^

or any part of it; the judgment to be reduced by the amount of |}N^ ^
such hitlancc.

. . , , , . R ivluirds. -I X
As, however, it is desirable that some conclusion may be con­

curred in by a majority of the members of the ( ourt, and as l am 
satisfied that the balance that will on the reference be found in 
the plaintiffs' favour will be less than the 812.028.10 mentioned 
in tin- Chief Justice’s judgment. I am content to reduce my find­
ing of the misappropriations to that amount and to concur in the 
reference named in that judgment.

The above will in fact make no difference in the result from 
what it would be if the whole 813,528.10 were found by the Court 
against the defendants, because, in taking the accounts between 
tin- plaintiffs and Youngberg, the latter will have to account for 
the total sums received less 812,028.10, instead of less 813,528.10. 
so that the balance in his favour, of which the defendants can avail 
themselves to reduce the plaintiffs’ claim, will thus be 81,500 less.
In other words, the 81,500 taken off tin- amount found by the 
trial Judge will also, as a result of the above, be taken off the sum 
by which the plaintiffs’ damages arc- to be reduced.

Perdue, J. A.:—(After stating tin- facts)— i,.niuf .i a

The arrangement contemplated was that when the plaintiffs' 
agent at one of the places agreed upon presented at the branch 
of the hank a draft drawn by him on his principals at Winnipeg, 
the hank at its branch would cash the draft. I think the term 
Vash the drafts” meant that the bank would either pay the agent 
the proceeds in money or place them at his disposal. The defend­
ants had a branch of their bank at Rosthern, a place some eight 
miles from Waldheim. Then* was no bank at Waldheim. Under 
the arrangement made it was open to the bank, when cashing 
a draft for the plaintiffs’ agent, to pay the proceeds to the agent 
in money or send it to him by express, as appears to have liven 
sometimes done. When the agent received the money there was 
nothing to prevent him from depositing it in the defendants’ 
hank to his own credit, so that he could withdraw tin- money from 
that account as it was needed for the purposes of the plaintiffs’
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from receiving, the drafts as deposits to an account open* 
the agent in his own name for the purposes of his principal - busi­
ness. This would he an ordinary banking transaction and. a>

H.N.A* long as the bank acted in good faith and had no notice of wrong, 
doing, it would be protected: Hohh v. ('handler, 45 (an. S. < . i;
127: Toronto ('lub v. Dominion Hank, 25 (). L. K. Tit); Bank Art.
5 tV 4 ( îeo. V. ch. 9, sec. IK». Then* was in fact an account op» n. -| 
with the defendants by Voungberg in his own name which IhHrop 
the defendants’ maimger at Host hern, states was opened I n tin 
pur|)ose of paying for grain bought for the plaintiffs. In this 
account Voungberg deposited a number of the drafts.

There was also at the same branch an account of Yotmtdivrg 
tk Vassie, a firm in which Voungberg was a partner. In 1 brunUr 
1911, and at various times thereafter, Voungberg deposited drifts 
made by him on the plaintiffs in the Voungberg <V Vassie amiimt 
where the proc(*eds of these drafts liecame mixed with the moneys 
of that firm. The manager of the defendants’ branch at Host hern 
was aware that drafts drawn upon the plaintiffs for the purpn* 
of buying grain were deposited in the Voungberg tV Vassie amnint 
and that these moneys, or part of them, were used from tinn- te 
time to pay claims against that firm. Liabilities of Youngl'iTt:
<k Vassie were paid with the plaintiffs’ money and overdrafts»! i 
the account were covered by the deposit of drafts drawn by \ "img- 
bergon the plaintiffs. It is clear that the local manager was a wan 
that Voungberg was mixing the plaintiffs’ money with that ol 
his firm in the bank account, and that cheques were issued by tin 
firm for its general purposes against that account. The explana­
tion offered is that Voungberg informed him that Voungberg A 
Vassie who carried on an implement business and a store ami dealt 
in hay, feed, flour, harness, etc., received grain from farmers in 
settlement of accounts due to them from the farmers, that this 1 
grain was turned in to the plaintiffs and that the drafts deposited 1 
in Voungberg <V Vassie’s account were being used by them to 1 
repay themselves in that way what was due to them by the plain- 1 
tiffs for the grain so turned in.

At that time Voungberg & Vassie were believed, both by the 1 
plaintiffs and defendants, to be quite solvent and to he worth 1 
a considerable amount over and above their liabilities. The 1
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plaintiffs received daily reports from Youngherg and lhoy knew 
how much money he had from time to time. The forms of drafts 
were furnished by the plaintiffs ami were numbered consecutively 
so as to aid them in keeping themselves informed as to the draw­
ings Plaintiffs’ superintendent from time to time visited Wald­
heim and enquired into the state of Youngherg's account and the 
amount of money and of grain on hand and the superintendent 
fully reported the result to them. This superintendent, one Black, 
does not appear to have found any irregularity in Youngherg's 
accounts. On April II. PM2, some 10 days after the last draft 
was put through. Black reported to the plaintiffs as to the Wald­
heim elevator and as to the position of Youngherg with the plain­
tiffs in regard to their various dealings with him respecting wheat. 
coal and certain outstanding transactions with farmers, the mean­
ing of which is not quite clear. Black in his letter of above date 
states that a draft lor 83.350 would be sent to the plaintiffs by 
the next mail. This apparently “cleaned up” Youngherg's ae- 
enunt. At this time, Black reported Youngherg to be worth at 
least 820,000. Black, when going to inspect the elevator, used to 
visit Rostrop and make inquiries of him. I "util some time after 
the transactions in question in this suit had taken place the plain­
tiffs appear to have had no suspicion that there was anything 
wrong with Youngherg’s accounts. They knew daily the amount 
"I money lie had received, the quantity of grain he stated he had 
I taught and the amount of money on hand. It was Black's duty 
loexamine the accounts, estimate the grain in the elevator, count 
the money on hand and generally inspect the account. The plain- 
tills. with the aid of careful inspections, found nothing wrong 
with Youngherg's accounts. Rostrop, the defendant's manager 
at Host hern, states that he did not suspect Youngherg's actions 
until about February 13, PM2, when the latter gave Black a cheque 
for 81,000 on the hank, as a return to the plaintiffs of part of the 
balance in Youngherg's hands. There were no funds to meet 
this cheque. Even then Black came and reassured the manager, 
idling him that Youngherg would provide funds to meet the 
'h'ffue. a thing which he did by depositing a draft on the plaintiffs.

It the plaintiffs trusted Youngherg and had sufficient eonfi- 
'l'iice in him to entrust large sums of money to him as their buy- 
•»e agent, Rostrop can hardly he blamed for believing in his 
honesty and in the truth of the explanations lie gave for deposit -
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ing the dm Its in the Vounghvrg & Yassie account. If Rosii-op 
had no knowledge that Youngherg was intending to commit 
breach of trust when he deposited the drafts to his own account 
or to that of Youngherg & Vassie, can the bank be held liable sim­
ply because the bank manager, knowing the purpose for whirl, 
the drafts were made, allowed them to be so deposited and allowed 
cheques for other purposes than grain buying to be paid mu of 
the proceeds?

The authorities show that it is not enough, in order to fix 
banker with liability for a breach of trust, that the bank, knowing 
tin* money to be trust funds, permitted him to obtain it ami so 
to be in a position to misapply it. The injured party must go 
further and show that the hankers knew of and concurred in tin 
intention to misapply, a knowledge which will In- presumed if tin- 
banker derives a personal benefit from the transaction desiguol 
or stipulated for: Cray v. Johnston, L. II. 3 H. L. 1: Haul,») 
•Y..S.H . v. (ioulburn [1902|, A. (’. 543; Shields v. Hank of Inland 
119011, 1 Ir. R. 222; Thomson v. Clydesdale Honk. |1893| A. 
282; Hoss v. ('handler, 45 Can. S. ('. R. 127, 131; Coleman v. 
Hacks, 11897) 2 Ch. 243. In the hist mentioned ease a sum of 
money was remitted to the bank expressly for the credit of a trust 
account of one of its customers. There having been no trust 
account opened, the bank placed the money to the customer's 
private account. At that time the customer's account was con­
siderably overdrawn, but the bank had no suspicion as to his 
solvency. The banker knew that the money was trust money, 
but having regard to what he knew of the customer's position, 
no special inquiry was made. It was found as a fact that tin- 
bank had no intention of benefiting itself by what was dune. 
A further overdraft was allowed to the customer until lib bank­
ruptcy occurred. It was held that the bank was not liable tor 
the trust moneys so lost.

In so far as the drafts deposited to the Youngherg account 
are concerned, it appears to me that ltostrop had confidence in 
Youngberg’s solvency and had no reason to suspect an intention 
to misapply, and that neither the manager nor the bank derived 
any benefit from the placing of the money in a current account 
in Youngberg’s name. Coleman v. Hacks, sa pro, is particularly 
applicable and applying the principles referred to in that cas.
1 think there was nothing improper U|>on the part of the defend-
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ants in allowing tin* drafts to In* deposited in tin- priva tv account 
of Younglierg. especially when Rostrop understood that this 
account was used l»y Youngherg for the plaintiffs' business. If in 
the course of subsequent dealing it came to the manager's atten­
tion that a breach of trust was being committed it would then be 
his duty to abstain from lending his assistance to it.

In regard to the deposit of drafts in the Youngherg & Yassie 
account, the ease against tin* defendants is very much stronger. 
When Youngherg had already a |>ersonal account in which lie 
might place moneys of the plaintiffs for the purposes for which 
he received them, there was not the same justification in allowing 
large sums of money belonging to the plaintiff to be placed in the 
Younglierg & Vassie account. Debts of that firm were constantly 
being paid out of this account, and drafts on the plaintiffs intended 
to be used for wheat buying were, at Rostrop’s request, deposited 
in this account in order to cover overdrafts of the account. It 
is true that much, if not all, of tin* plaintiffs' money used by Young- 
berg <V Yassie to pay their own liabilities may have been replaced 
by them by reason of their dealings with parties who paid them in 
wheat which was turned over to the plaintiffs. Rut it is only 
by taking accounts and thoroughly investigating the transactions 
that the liability, if any, of the bank to tin* plaintiffs can be as­
certained. The evidence put in by the plaintiffs justifies the 
belief that there were diversions of the plaintiffs' money to Young­
herg & Yassie's account in the ease of certain of the drafts under 
circumstances which would make the bank liable for loss sustained 
thereby, but the evidence is not sufficient to fix the defendants 
with a definite liability.

The plaintiffs offered no evidence as to what, if any. loss they 
have sustained by reason of the matters complained of. They 
allege in their statement of claim that by reason of the agreement 
with the defendant it lieeame a trustee for the plaintiffs of the 
proceeds of the drafts and accountable to the plaintiff for same 
and that the application thereof as set forth constituted a breach 
of trust. They base their claim upon an alleged breach of trust 
bv the defendant. Rut the defendant was not a trustee for the 
plaintiffs. The agreement was to cash drafts made by the plain­
tiffs’ agent upon the plaintiffs for the purpose of enabling him to 
buy grain for them. The acts that are complained of did not 
arise out of the agreement. The defendant came into the trans-
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actions out of which the acts complained of arose, hv reason of 
being also the banker of Youngberg and of Youngberg A Yn>d<. 
'Pile bank can only lie made liable by being shown to have parti- 
cipated in a breach of trust or in a fraud on the part of Youngl** rg 
by which the plaintiffs have suffered.

'Hie plaintiffs must show that they have sustained a loss, 
even if the plaintiffs' moneys were improperly diverted by Young- 
berg in such a manner as to make the bank responsible for tin- 
loss, the plaintiffs must show the loss they suffered. There h 
no evidence that shows that the plaintiffs have suffered any low 
There was a suggestion that some time after the matters in quo­
tum had taken place the plaintiffs were called upon to pay. ami 
did pay, certain farmers for wheat delivered. These farna r>. it 
is claimed, had taken Younglicrg's cheques or I.O. I’.’s in payn cut 
for wheat and had held these to accommodate him. The evidence 
offered, even if it were admissible, did not connect these transac­
tions in any way with the bank or show that they were the re­
sult of the bank’s dealings with the drafts. Apparently these 
farmers were assisting Younglx-rg and it is not certain that the 
plaintiffs were responsible to them.

The trial Judge has entered a judgment against the bank for 
the full amount of the drafts alleged to have liven misapplied. 
Amongst these is a draft for $.r>00, dated September 15. 1011, and 
dejMisited on the same day to the credit of Youngberg A Yassic. 
This draft was enclosed in a letter from Youngberg, dated on the 
13th of the same month. Now the letter from the plaintiffs to tin 
bank requesting the cashing of drafts made by the Waldheim 
agent was written on the same day that the draft in question was 
dc|M>sitcd at Rosthern, and two days later than Younglx-rg's 
letter enclosing the draft to the bank. It is obvious, therefore, 
that the bank manager at Rosthern dealt with this draft in tin 
ordinary course of banking business and not in pursuance of tin 
arrangement ltetween the plaintiffs and the bank. There b no 
evidence to show that at that time he had any knowledge of wrong 
doing on the part of Youngberg. The draft ap|M»nrs to have been 
received in the ordinary manner in which any negotiable instru­
ment would lie received from a customer. Following the n a soiling 
of the majority of the Supreme Court in Hohh v. ('haurfh r. < an. 
S. C. R. 127, there was nothing improper on the part of the hank 
in placing the draft to the credit of Youngberg A* Vassie in accord-
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anvc with Youngberg’s instructions, the hunk having no notice 
of any wrongful intention. When the money was deposited in 
the firm's account, the hank was justified, in fact it was hound to 
honour cheques made on that account : See (iron v. Johnston. I.. 
H. :j II. L. 1. and particularly the passages cited by Davies. .1., 
in his judgment in lions v. Chandler, supra; also. Ilank of A. X 
Wales v. Coulburn, |1902| A.(\ 543. Clearly. I think, no ease 
has been made against the hank in respect of this draft.

There is another item to which attention must he called. 
In February. 1912, the plaintiffs sent their inspector, one Black, 
to inspect their business at Waldheim. Black made a report 
to the plaintiffs of the results of his inspection. He failed to dis­
cover any of the irregularities complained of in this action and 
Youngberg seems to have accounted to him. or satisfied him. that 
he had on hand the balance of cash he should have, after deducting 
payments made on behalf of the plaintiffs. Black found that 
Youngberg had in his hands at that time cash belonging to the 
plaintiffs to the amount of over $10,000. and Black took from 
him Sti.000 which he sent to the plaintiffs. Black received from 
Youngberg a cheque for $1,000 on his private account with the 
defendant’s Host hern branch, and this appears to have been a 
part of the $0,000. Payment of the cheque was refused by the 
hank and the cheque was protested. Two or three days later 
the cheque was paid. Youngberg having in the meantime deposited 
to his credit a draft on the plaintiffs for $1,000 in order to pay 
the cheque. It is clear that as between the plaintiffs and Young­
berg this left his indebtedness to them in the same position as it 
was before the cheque was given. The plaintiffs had received 
$1,000: but had paid it back to the bank by paying the draft. 
Tin- trial Judge has, however, charged tin* bank with this draft 
for $1,000 and included it in the amount for which lie finds them 
liable to the plaintiffs, without giving any credit for the amount 
received on the cheque. This $1,000 should, therefore, be de­
ducted. It is also claimed by the defendant that another draft 
included in the judgment was paid by currency sent by the bank 
to Youngberg at Waldheim.

The trial Judge stated during the progress of the trial that if 
lie decided in favour of the plaintiffs lie would refer the matter 
to the Master. He has not, however, granted a reference, but
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has entered judgment against the hank for the full amount of 
all thv drafts thv misappropriation of which was claimed, together 
with interest, and including the two sums of #500 and #1,000 to 
which I have referred. On the first argument before this Court 
it was admitted by counsel for the plaintiffs that a very considera­
ble some of money had been received by the plaintiffs from, or on 
behalf of, Youngberg which would reduce the amount of IiC in­
debtedness to them to a little mon- than 88,000 and stated that 
the plaintiff's did not intend to exact from the bank more than 
the sum for which they were pricierly liable. Counsel insisted, 
however, on the plaintiffs’ rights to hold the judgment for the 
full amount at which it was entered. Now, the measure of the 
bank’s liability cannot lie more than that of the defaulting trustee 
or agent, and the measure of his responsibility is to replace tin- 
capital which has been lost and pay interest as the Court may 
direct: Att.-den. v. Alford, 4 De. (i. M. & (1. 813; liurdid v 
derrick, L. R. 5 (’h. 233; Vnderhill on Trusts, 7th ed. 400. There is 
no pretence that Youngberg made a profit by the use of the money 
The plaintiffs would have, in any case, to establish such a conten­
tion. If, therefore, Youngberg has used a part of the money, 
proceeds of the drafts in question, for the plaintiffs’ benefit in their 
business or has repaid, directly or indirectly, a part of the funds 
misappropriated, he would be entitled to receive credit for such 
sums of money and would lie chargeable only with the balance 
representing the plaintiffs’ actual loss. This actual loss would 
at the utmost be the measure of the defendant’s responsibility 
If the judgment stands as it has been entered, the plaintiffs will, 
in view of the admission of their counsel, be in a position to make 
a considerable profit out of the breach of trust by their agent. 
The judgment while it stands is conclusive between the parties 
and a mere expression of an intention to do the right thing by 
the bank is not enough. liven the best intentions may be altered 
when there are no means of enforcing them. The bank has been 
implicated, if at all. by the actions of their agent, the manager 
of the branch at Rost hern. I think he acted as he did. not through 
conscious wrong doing, but from inex|>erience and lack oi judg­

ement and through not appreciating the consequences that might 
result from what was being done. 1 see no reason why tin- bank 
should be subjected to a penal liability and compelled to pay over
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all the money, no matter whether the plaintiffs had got it hack ___*
or not. C. \.

We now come to the consideration of what relief van Ik* British 
wanted to the plaintiffs in this east*, liven admitting impro- Amkiuca
r ... r.I.KVATOR
priety in the use of some of the drafts, no loss has been r.
proven. The loss, if any, cannot he established until the v
accounts have been gone into between the plaintiffs and" w rmlue. J.A.
Youngberg and jwrhaps between them and Voungberg &
\'assie. Youngberg is not a party to this suit. It will be 
difficult to take the account without his being a party. The 
bank might become bound by it as between itself and the plain­
tiffs. but Youngberg would not Ik* bound if the bank claimed 
relief against him. If the bank had been a trustee for the plain­
tiffs. which was not the case, it might have shown the application 
of the funds placed in its hands and have shown that alleged mis­
applications were not such in fact and that no loss had been 
sustained by the beneficiary. In tin* circumstances of this case 
the evidence connected with tin* wheat buying and other trans­
actions between the plaintiffs and Youngberg is in the control 
of these parties. It would manifestly In- wrong to make the bank 
liable in the first instance for the whole amount when it is admitted 
that their liability is much less. Until accounts are taken, I 
fail to see how judgment can be entered against the bank for any 
definite sum. The case of liostt v. Chandler, 45 Can. S. C. R. 127, 
contains expressions by several members of the Court which 
appear to me to bear upon this question.

The plaintiff in that case, together with his two partners had 
almost finished the work upon a certain contract in Quebec, when 
lie went away leaving his partners to complete tin* work and col­
lect any balance due. The two partners finished the work and 
received a cheque for 850,000, the balance due. These two part­
ners then came to Toronto and formed a new partnership of which 
the plaintiff was not a member. They cashed the cheque at a 
bank in Toronto and deposited the money at a branch of the bank 
to the credit of the new firm and the whole sum was eventually 
drawn out by tin* new firm. The majority of the Court, confirm­
ing the Ontario Court of Appeal, held that the bank was not 
liable, it not being established that there was a misapplication 
of the proceeds, and, in any event, that the bank had no notice
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of any intention to misapply. The case is only important in the 
present consideration as showing the relief to which the plaintilf 
would have lieen entitled in that ease if he had succeeded in im­
plicating the hank in wrong doing. At p. 131 Davies, .1.. who 
formed one of the majority of the Court, says :

The utmost lie (the plaintiff), could claim would lie a declaration to ihi 
effect that the Imnk was liable for whatever share of that SfiO.IMHJ would ii : i- 
niately lie found to belong to Boss on the adjustment of the accounts, and n, 
such declaration could only be made as and when it was shewn that tin bank 
was party and privy to some misappropriation of these funds and to the cMmi 
that such defrauded Boss.

Idington, J., who held that the plaintiff was entitled to suc­
ceed against the hank, gives on p. 148 the relief to which, in his 
view, the plaintiff was entitled. It is as follows :

I think the ap|»cul should be allowed with costs throughout, the judgun nt 
of the trial Judge be set aside and such judgment he framed as will yin <//»/«.- 
I a ni a/mn a taking of accounts the relief In* is entitled to which is not so vm 
obvious, nor will be until accounts are taken.

Anglin. .1., who was of opinion that the plaintiff was entitled 
to recover, pointed out that it would not 1m* clear what was the 
plaintiffs’ interest in the cheque until accounts had been taken. 
He considered that the hank should he held accountable to the 
plaintiff only for whatever sum, not exceeding the sum claimed, 
might he found to he the balance due to him iqum the taking of 
the partnership accounts; pp. 164-105.

The analogy between the present case and lions v. Chandler 
is very close. In the present case the amount to he recovered 
depends upon the state of the account between principal and 
agent, in the other between one partner and his two co-partneix

The judgment entered in this ease should he set aside. 1 have 
much difficulty in coming to a conclusion as to the relief, if any. 
to which the plaintiffs are entitled in view of the fact that they 
have offered no proof that they sustained loss, that it is not shown 
that accounts between them \nd Youngberg have been taken, 
that VounglMTg is not a party to this suit. Even if the defendant's 
agent was guilty of wrong doing, the damage may have been 
nominal only. Several examinations of Youngberg’s accounts 
with the plaintiffs were made by their agent, Black, while the 
transactions in question were being carried on and after they 
were completed the agent rejwrted that Youngberg’s accounts 
were satisfactory. It may well be that the plaintiffs’ loss* >, it
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tlivre were such, arose out of other actions on the part of Young- 
lierg in which the hank was not implicated.

With the greatest reluctance, I agr<*e to a judgment directing 
accounts to he taken. The judgment should lie so framed that 
the hank will only he made liable to pay to the plaintiffs the amount 
of the loss, if any, which it shall he found on a taking of accounts 
they have sustained by reason of the participation by the hank 
in a wrongful diversion of the proceeds of the drafts. 1 have 
already pointed out that the hank is not liable in respect of the 
$500 draft of September 15, and that the payment of the $1,000 
cheque must also he credited to the hank, or. what would amount 
to the same thing, if the cheque is not allowed, the hank should 
not lie charged with the draft for $1,000 provided funds
to pay the cheque. The limit of the hank's liability would there­
fore he $12,028 and interest, subject to reduction to the amount 
of actual loss sustained by the plaintiffs when an account 
has been taken of all payments, receipts, credits, benefits, etc., re­
ceived hy them from Youngherg or Youngherg A: Vassie, or any 
other jierson, properly applicable in reduction of the amount 
claimed.

Much was said on the argument as to where the onus of proof 
should he placed in case an account were granted. As above 
mentioned, the plaintiffs’ inspector, Black, on several occasions 
examined the state of their account with Youngherg and reported 
to them. I would refer to Black's reports of March 10, 1912, 
and April 11, 1912. From these it would appear that the account, 
meaning Youngberg's account, was “cleaned up" to the last 
mentioned date, and, as that is 10 days later than the latest draft 
in question, all the drafts must have been taken into the account. 
It would obviously rest upon the plaintiffs to show in what re- 
s|ieet and to what extent the account is wrong.

ease there has been great diversity of opinion amongst 
the members of the Court. With much hesitation, I concur in 
the conclusion indicated hy the Chief Justice.

Camehon, J. A.:—The plaintiff company owned and operated 
an elevator at Waldheim, in the Province of Saskatchewan, of 
which (ieorge E. Youngherg was in charge. It was necessary, 
in the course of business, to supply him with moneys to lie used 
in the purchase of grain. On July 21, 1911, the defendant hank 
applied to the plaintiff to enter into an agreement to cash grain
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tickets, etc. The eorres|H>ndence is fully set forth in the judgment 
of (ialt. ,1.. appealed from. In this the plaintiff's letter of Septem­
ber 15, ID 11, is of im|M»rtance as it contains the authority to tin- 
hank to furnish currency to the plaintiffs' agent at Waldheim.

It is alleged in the statement of claim that Younglierg had a 
jH-rsonal account at the Rost hern agency and 1 hat the firm of 
Youngberg A: Yassie. of which Youngherg was a memlier, kepi 
their partnership account with that agency also, that said firm 
was indebted to the said bank on February 20. 1012, in a sum ex­
ceeding $3,000, and that on February 21, Youngberg, for the said 
firm and to the knowledge and at the request of the bank, delivered 
to the bank two drafts on the plaintiff for $400 and $800 respective­
ly, and that the defendant bank presented the drafts to the plain­
tiff, which paid them, in the belief that the moneys represented 
thereby had been applied in pursuance of the agreement, but that, 
in breach of the agreement, the bank applied the proceeds in pay­
ment of the indebtedness of the said firm to itself.

A similar allegation is made with reference to a draft dated 
February 13. 1012, except that the proceeds were applied in re­
duction of the personal indebtedness of Youngberg and not to 
that of the firm. Similar allegations follow as to other draft* 
made on the plaintiff through the Rosthern agency, the proceeds 
of which were, or in some eases, part of the prom-ds of which was, 
not remitted in currency to Waldheim, but applied by the bank on 
the indebtedness either of Youngberg or Younglierg & Yassie. 
The aggregate amount alleged to lie so misapplied was $13,528. II), 
for the recovery of which the action is brought.

The plaintiff alleges that by reason of the said agreement tin- 
defendant became trustee for the plaintiff of any moneys repre­
senting the proceeds of such drafts and is accountable for tin- 
same.

The defence set up is that there was a previous course of deal­
ing I let ween the plaintiff and Youngberg whereby proceeds of 
similar drafts were placed to Youngberg's credit and paid out on 
Youngberg’s cheque, and of this the defendant bank was aware 
and that moneys placed to Younglierg’s credit were so placed by 
his directions to he used for the plaintiff’s purposes. It is further 
alleged that cheques issued by Youngberg to an amount equal 
to the credits given him were issued by him for payment of grain
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purchased for the plaintiff. There is also an alli gation that these 
nut hods of using the plaintiff’s funds won* carried on with tin- 
plaintiffs' knowledge and consent. As to this allegation then- i* 
no pretence that it is supported by evidence. The defence ad­
mits the payment of the drafts by the plaintiff.

The real issue tendered on the pleadings was whether the 
proceeds of the drafts admittedly received by the defendant 
hank and applied by it on tin- accounts of Young!><-rg and Young- 
berg & Vassie were so applied by it in violation of the agree­
ment, and whether, in the circumstances, the bank is accountable 
to the plaintiff for them. Neither Youngberg nor Youngberg & 
Vassie are parties to the action, and we have nothing to do with 
the state of account of either of them with the plaintiff.

The action was tried before Galt. .1.. who gave judgment 
for tin- plaintiff for the full amount of the drafts set out in the 
statement of claim. His reasons for judgment set forth tin- 
facts and the circumstances in. and methods by. which. Rost- 
rop. the defendant's manager at Rosthern. connived in. suggested 
and effected the misapplication of the plaintiff's moneys. 1 
take his judgment as refusing to accept Rostrop's version of 
the statement made by Youngberg as justifying tin- transfer of 
the proceeds of the drafts in question to the accounts of Young- 
Ix-rg A: Vassie.

l'in- relation between the defendant and the plaintiff was 
not tin* ordinary relationship existing between bank and customer. 
It was a s|M»eial relationship under the contract referred to by 
which the authority of the bank was clearly defined.

Tin- bank was agent for the plaintiff for certain limited 
purposes. Youngberg was also agent for the plaintiff for certain 
purposes. Both the bank and Youngberg, therefore, stood 
in a fiduciary relation to the plaintiff company, each having 
rights and duties to be exercised for the benefit of the plaintiff.

Whether the funds alleged to be wrongly applied were trust 
funds belonging to the plaintiff in the hands of the bank (as 
is alleged in the statement of claim) or in the hands of Youngberg 
and misapplied with tin- bank’s knowledge and to its benefit 
dot's not seem to me material. The facts of the case have been 
brought out with great particularity and any necessary amend­
ments will be made to meet the facts.

I consider the liability of the bank fixed by the statements and
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and admissions of Hostrop, those referred to by th<- trial Judge 
and others set out in the evidence. There are facts and circum­
stances in the ease also supporting this view. There are the \.,ri- 
ations of dates in the dealing of the bank with the transmission of 
the drafts and crediting of the amounts which, not of importance 
in themselves, are so fn-quent as to arouse attention. There i< 
the insistence of the bank, exerted even Indore September. Mill, 
on Youngberg to have his overdraft reduced. There are tin- 
considerable payments made out of these accounts, kept in funds 
by procmis of drafts on the plaintiff, for objects wholly unmn- 
nectisl with the plaintiff’s business, to Hostrop’s knowledge. 1 
regard the draft made by Youngberg out of which he paid tin 
SI,000 cheque given to Black as illustrative of the tranaction* 
Payment of this cheque had lx-eti refused by Bostrop. who .-av­
ili his evidence:

"(j. So I lint ns soon as Mr. Black's back was I urncd you got a draft inn i 
Mr. Ytumgl>erg? Three or four ttays after Mr. Black hatl gone away y-n i-«.k 
another draft from YotmglH-rg ami paitl the cheque? A. Vo. q lint 
was elevator money which paid that cheque? A. Yes."

The history of the Harry St irk transaction is also significant. 
Without going into that transaction in detail, it does seem that 
the proceeds of the draft by Youngberg on the plaintiff for s#i20. 
dated March 18, dc|x>sitcd March Iff, were placed there for the 
purjxisc of meeting the cheque in St irk’s favor on a land transac­
tion for $018 issued by Youngberg March 23, 1912, ami paid 
after being initialled by Hostrop on March 25. The effect of tin 
dejxisit of the $020 had been to reduce the overdraft to that ex­
tent.

Moreover it is to be noted that Hostrop permitted «Irait No. 
112 ('.. for $2,000, to lx- split anti deposited so that Youngling a 
Vassie's account showed an overdraft of $1,373.40 while tin per- 
sonal account of Younglx-rg showed a credit of $1,418.43. < h arly 
Youngberg could not have the lienetit of tlx- alleged arrangt nient 
by which the farmers' accounts due to the firm were to be offset 
against their sales of wheat to the firm. The explanation put 
-forward by Hostrop to justify the dc|x>sits of the proceeds of 
the dralts to Youngberg Jk Vassie's account has no application 
to the deposits made to Young!s-rg's private account.

Some question was raised on the argument as to the first draft 
for $500, the proceeds of which were de|xisited by Younglt-rg
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More the receipt by Rostrop of the exact terms of the agreement 
between the bank and the plaintiff company. It was argued that 
the plaintiff ought not to recover for this. But the knowledge of 
any one of the officials or agents of the bank is the knowledge of 
the bank. This action is not against Rostrop, but against the 
hank. Moreover, then* was ample opportunity for Rostrop 
to have Young!H*rg correct his position and his firm’s account in 
accordance with the true ngm*ment between the bank and the 
plaintiff company, but there was no attempt on his part to do 
anything of the kind.

It was also objected that the proceeds of the draft for §1,000, 
which were used to pay the cheque issued by Youngberg in 
Black's favour, cannot he recovered from the bank as the plain­
tiffs have already received that amount and if now ordered to 
pay it the bank would In* paying it twice. But in substance and 
in fact it was not the bank that paid the cheque but the plaintiff 
whose funds were used for the purpose. And the bank did trans­
fer the plaintiff’s funds, in breach of its agreement, to the account 
of Ymingl>erg & Vassie for the purpose of paying this liability of 
Youngberg’s and is therefore liable to refund that amount.

It is to be noted that the defence treated all these drafts, the 
proceeds of which went to Youngberg & Vassie’s account, as 
standing on the same footing and justified their application on 
the same ground.

On the whole, therefore, 1 adopt the view of the Judge at 
the trial, and hold that these two amounts of §500 and $1,000 and 
the other amounts claimed by the plaintiff have b<*en shown to 

• have come into the possession of the defendant in circumstances 
which make it liable to refund them. *

It was argued that the judgment should In* set aside or amended 
and a reference granted to ascertain the loss actually sustained 
hy the plaintiff as a result of its dealings with Youngberg. But 
Youngberg is not a party to this action, as already pointed out. 
Wmgberg's relation as agent for the plaintiff extended over a 
period prior to that covered by tin* drafts in question, and how is 
it possible that transactions between Youngberg and the plain­
tiff over that prior period can have any bearing on the case? 
In my humble judgment the relations between Youngberg or 
Yiungberg & Vassie and tin* plaintiff at any time, whether before
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or after the date of the agreement between the parties to thh 
aetion, and the present state of the aeeount between them, can 
have nothing whatever to do with the true ownership of the pro­
ceeds of the drafts made upon and paid by the plaintiff company 
and appropriated by the bank in respect of which this action is 
brought, and which is the issue before us.

It is said that the true measure of damages sustained hv tin- 
plaintiff must Ik* the net loss arising to the plaintiff out of it* 
transactions with Youngberg. But there is no evidence of any 
connection between the proceeds of the drafts so applied l»v tin- 
defendant bank and the transactions of Young!>erg in the purchase 
of grain for the plaintiff.

We are told that the bank should repay the plaintiff such 
amount only as the plaintiff actually lost by its transactions with 
Youngberg. I cannot accept this view.

If it be the fact that the plaintiff lost by Youngberg’s various 
transactions the net sum, let us say, of $5,000, what is the hank's 
position. The bank is shown to have received $13,500 of the 
plaintiff's moneys. If it refunds only $5,000, why should it 
retain the balance of $8,500? That is clearly still the plaintiff’s 
money and, as against the just claims of the plaintiff, the bank has 
no right to retain it to satisfy Youngberg's debt. The only course 
open to the bank is to refund the $13,500 and say to Younglierg: 
“We have credited you with moneys belonging to the Elevator 
Company. This we had no right to do, and we must refund 
them. We look to you, Youngberg, to pay up your overdrafts."

In a word, the bank has this money, clearly that of tin- plain­
tiff, by virtue of a participation in a breach of trust, and must 
restore it to the plaintiff in full.

Had the bank advised the company that it was applying the 
proceeds of the drafts in the way in which they were applied and 
that it was doing so on the understanding or agreement with 
Youngberg that he was to use an equal amount for the pureha* 
of grain for the plaintiff, then, unless the company disavowed 
that understanding, it would be bound by it. But the hank did 

not do this. The company never, in any way, liceame a party to. 
or acquiesced in, such understanding. The bank cannot now. 
therefore, ask that the plaintiff company In* bound by such an 
understanding, agreement, course of dealing or whatever it may
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be called, which was in plain contravention of the agreement be­
tween the bank and the company, and wholly regardless of the 
plaintiffs' rights.

The allegation that Youngberg & Vassie had contra accounts 
against farmers from whom wheat was purchased for the plain­
tiff, and that such contra accounts were set off against the amounts 
of the drafts placed to the credit of Youngberg and his firm and 
that the plaintiff was aware of this course of dealing and approved 
of it is wholly without evidence to support it.

There can be no contention, on the evidence, that the very 
moneys wrongfully paid into the accounts of Youngberg and 
Youngberg & Vassie were, in fact, paid out in the purchase of 
wheat for the plaintiff.

With reference to the statement that Hostrop accepted Young- 
berg's story as to why he was having the proceeds of his drafts 
on th<- plaintiff passed to the credit of his firm, it is apparent as 
I have already indicated that the trial Judge did not accept this, 
and 1 would not feel justified in finding otherwise.

It was pointed out that to grant a reference as asked would 
in reality be a denial of justice. It would involve the investi­
gation of hundreds of wheat tickets and the examination of, 
perhaps, hundreds of farmers in Saskatchewan—a tedious and 
practically impossible task. But, more than that, it would shift 
the onus of proof in an extraordinary and unjustifiable manner.

But in my view all that prolonged litigation which we are 
asked to set in motion is wholly foreign to this action as it has been 
framed and tried. The issue, as I see it, is not difficult. Did or 
did not the bank receive the plaintiff’s moneys, and wrongfully 
and knowingly apply them contrary to the agreement in the manner 
and the circumstances and forthe purposes set forth in the evidence 
and pleadings? That it did not so receive and apply them seems 
tome to have been fully established, and on the most elementary 
principles the plaintiff is entitled to full restitution. The bank 
took the plaintiff’s moneys and applied them to its own benefit 
and advantage on the account of Youngberg, and Youngberg 
lassie with full knowledge of the facts. I would make no distinc­
tion between the accounts of Youngberg, and Youngberg & Vassie. 
The one account was intimately connected with the other and 
they can be regarded, so far as this action is concerned, as sub­
stantially the same.
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( ounsel for the hank took the position that mere knowledge 
on the part of the hank of any breach of trust on Youngberg’s 
part was not sufficient to fasten the bank with liability: to do this 
there must Ik* more, there must be collusion or participation in 
the fraud. The law is thus stated in Hart on Hanking, p. 167:

A banker will not hv justified in . . . making any particular application 
of a balance when he knows that, by doing so, he will be participating in » 
breach of trust.

The decision of Mr. Justice Fry in Foxlon v. Man­
chester <t*c. Banking Co., 44 L.T. 406, was challenged 
by defendant’s counsel as too broad ill its terms and 
inconsistent with subsequent authoritative decisions 
In that case “there was a benefit designed for the bank, 
who had been calling upon the parties having private accounts 
to reduce their overdrafts, and they did it with the intention 
of reducing their indebtedness.” Mr. Justice Fry said that
those who know I hat a fund is a trust fund cannot take possession of that 
fund for their own private benefit, except at the risk of being liable to refund 
it in the event of the trust lieing broken by the payment of the money.

It was sought on the argument in Coleman v.#MiAvul8!l7l2Ch. 
243, to put on this the meaning that wherever an account is on 
the face of it a trust account anil the customer draws a cheque 
on it, and pays it in to his private account, the bankers are bound 
to inquire into the propriety of the transaction. But Mr. Justice 
Byrne declines to put that meaning on the dictum. He says:
If bankers have the slightest knowledge or reasonable suspicion that the 
money is lieing applied in breach of a trust, and if they are going to derives 
benefit from the transfer, and intend and design that they should derives 
benefit from it. then I think the bankers would not lie entitled to honour the 
cheque drawn upon the trust account without some further inquiry into the

A statement of the law which certainly seems unexceptional dr 
But he held that was not at all the ease that was before him. 
Nor was it in any way the case out of which arose Thomson v. 
Clydesdale Bank, |18V3| A.(\ 282. It was true the broker in 
that case was guilty of fraud, but that could not avail the parties 
claiming the funds unless there was bad faith on the part of the 
bank, and nothing of the kind was established.

In Bank of X.S.W. v. (loulhnrn Valley Co., [1902| A < .543, 
it was held that the bank in that case, acting in good faith «d 
without notice of any irregularity, was not tx>und liefore honour­
ing the -cheques to inquire into the state of the account lietwecn
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the company and its managing dint-tor. It is to In- noted that 
the primary judge found that the hank had acted in good faith 
and without notice of any irregularity and breach of trust on the 
part of the managing director.

The Foxton ease was. along with others, discussed at some 
length in Shields v. Bank of Ireland, |190l| I Ir. I{. 222. There 
the law is thus stated:
On the other hand, the authorities dearly demonstrate it is not enough, in 
order to fix a hanker or other agent of an executor withliability, toshow that 
the executor actually committed a breach of trust, and that the bank, knowing 
him to I mi an executor and knowing that the fund was trust money. |iermitted 
him to obtain it. and so to be in a |s»sitioii to misapply it. You must go fur­
ther and shew that the bankers knew of and concurred in tin* intention to 
misapply, a knowledge which will easily be presumed if the banker derives a 
personal benefit from the transaction designed or stipulated for. tp. 232).

lit Gray v. Johnston. L.R. 3 ILL. I, Lord West bury says, (p. 
14':
It has been very well settled that if an executor or trustee who is indebted to 
a hanker, or to another |x*rson having the legal east inly of the assets of a trust 
estate, applies a |Mirtiou of them in the payment of his own debt to the indi­
vidual having that custody, the individual receiving the debt has at once not 
only abundant proof of the breach of trust, but participates in it for his own 
personal lienefit.

A hank, in view of its position and rcs|M>nsihility with reference to its cus­
tomers' cheques, is given a certain amount of immunity: but even it must 
regard the facts when they plainly |M»int to wrongdoing.

Per (inrrow, J. A., in Toronto Club v. Dominion Bank, 25 
O.L.R. 330, at p. 343. citing Gray v. Johnston and other cases.

In Earl of Sheffield v. London Joint Stock Bank, 13 App. ( 'as., at 
p. 333, it was thought that the bank had actual knowledge that the 
person pledging the securities in question had only a limited au­
thority to raise money upon them. And yet as will In- seen on a 
perusal of the case this inference was drawn front no direct evi­
dence, but from the consideration that the bank must be taken 
to have known the system of money-lending pursued by th - 
pledger and were bound to inquire into his authority—a far-reach­
ing decision, which was declared by counsel for the bank in the 
rase- More us to In- bad law. But it was discussed and, on its 
articular facts, upheld in the House of I>ords in London Joint 

Stock Bank v. Simmons, (1892) AX'. 201, where the transaction 
in question (the negotiation of securities by a broker) was upheld 
on the ground that “then- was nothing in the evidence to raise 
a doubt that it (the property in question) was honestly acquired 
bv the hank.” per Ixml Halshurv, p. 212.
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to the testator's estate for proceedt of stock of the estate sold by 
them and applied in payment of a balance due from the executors, 
they, the correspondents, having full knowledge the stock was part

‘b.V.v' of the estate. The Master of the Rolls said:
They (the corrcs|N>ndcntM), by being parties to a breach of trust, have i||,m. 
selves In-come trust eon for the purpose of the testator's will.

All parties to a breach of trust are equally liable; there is between them mi 
primary liability, (p. 147)

On the whole 1 fail to see any real conflict in the authorities 
when they an* examined. The dicta of Mr. Justice Byrne in the 
Coleman case, of the Master of the Rolls in the Shields case, of 

Lord West bury in Cray v. Johnston, and of the Master of the Dolls 
in Wilson v. Moore, which I have cited, are statements of the law 
which commend themselves to equity and common sense. They 
can be supplemented by reference to numerous other cases. Then- 
arc differences in expression, but it is indisputable that tin facts 

in each particular case must decide the application of the princi­
ples of law. Certainly it does seem to me that the bank here had 

much more than a slight knowledge or a reasonable suspicion that 

the moneys in this present case were being applied in breach of 
the agreement, and it is also the fact that it was intended and de­

signed that the bank should receive a benefit from the application 
made of the moneys.

In addition to the cases cited, the principles involved have 

been applied in Pearson v. Scott, 9 Ch. D. 198, and Hwlenham v 

Hoskins, 21 L.J. Ch. 804.
The rules of this Court are |>erfcetly well settled and are the rules of Imnoty 

and fair dealing, that no party to an illegal or fraudulent contract can derive 
any benefit from it. and that all persons who obtain irossession of trust funds 
with a knowledge that their title is derived from a breach of trust will be com­
pelled to restore such trust funds. This Court will follow them wherever they 
arc* to l>e found, (iray v. Lcrcw, L.R. 8 Eq. 526, 543, cited in Lewiti on Trusts, 
p. 1107.

This is a sound and wholesome rule, and it is not open to a party 
participating in, suggesting and benefiting by a breach of trust, 
to complain of its enforcement.
An abuse of trust can confer no rights on the party abusing it. nor mi ih<w 
who claim in privity with him. Per Lord Kllenborough, Taylor v. Vim».
3 M. k S. 562, 574.

In my humble judgment the decision appeals! front should
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be affirmed. 1 think the plaintiff' company entitled to recover 
the amount claimed with interest. 1 would dismiss the appeal.

Haggart, J. A., dissented. ./udgment varied.

REX v. McINROY.
Re WHITESIDE.

A Varia Supreme Court, Harvey, C.J., Sr alt, Stuart and Beck, ,1,1. 
November H, I'.tl.V

MAN.

C. A.

Hagenrt. J.A.
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1. Contempt (# 1 B—7)—Newspaper Comment—Ghakob ok misconduct 
ao a Inst Crown pr<ihe<vtor—Motion for committal.

For a newspaper to falsely publish |iemlitig the prosecution of a élim­
inai charge that the Crown prosecutor hail proceeded with the preliminary 
enquiry without the authority of the Attorney-General and that lie was 
engaged in persecution and seeking notoriety in the matter, is contempt 
of Court punishable summarily on a motion to the Superior Court of 
criminal jurisdiction by committal or fine, as tending to impair the 
administration of justice; the article could not lie considered as one 
directed to a criticism of the Attorney-General's Department as a branch 
of the public service so as to lie exempt on that score.

Motion on behalf of Mr. A. H. Russell, that an order be statement 
made committing one Frank H. Whiteside, the editor and pub­
lisher of a newspaper published at Castor, Alta., called “The 
Castor Advance," for contempt of Court for having published in 
that paper a certain article commenting u|M>n a certain criminal 
charge then pending against one Mclnroy in such a manner as 
to tend to prejudice the fair trial of the charge.

Frank Ford, K.C., for the applicant.
E. H. Sugarman, for Whiteside.
The judgment of the Court was delivered by
Stuart, J.:—It appears from the affidavits that on the 25th smart, j. 

of May, 1915, one John Tennant laid an information before a 
justice of the peace, a Mr. McLennan, of Red Deer, charging 
Mclnroy with having stolen $100.00 from a firm of Lee and Ten­
nant, of which the informant was a member. Mclnroy was 
brought Indore Mr. McLennan at Red Deer and an adjournment 
took place, and pending the adjournment Mr. Russell received 
instructions from the department of the Attorney-General to 
have the hearing adjourned to Gadsby in the new Judicial District 
of Stott 1er, somewhat nearer, as I gather, to the residence of Mr.
Mclnroy. The preliminary hearing took place at Gadsby on 
June 28th. In the meantime Mclnroy had been out on bail.
Mr. Russell acted on behalf of the Attorney-General on the 
preliminary hearing and Mclnroy was committed for trial at
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ALTA. the next Court of competent jurisdiction, which would In- at
s.r. Stet tier.
Rkx Then on July 1st the publication was made which is complained

McInkoy. of. The newspaper in which it appeared is published in tin
Stettler Judicial District and circulates in at least a portion of 
that district. It is unnecessary to quote the article in full. It 
bears the headlines “Crown Prosecutor Russell picks some easy 
ones.” One paragraph reads:—“Whether the official representa­
tive of the Attorney General’s Department is prosecuting or per­
secuting is hard to define; in any ease the honour is all his own. 
no other representative wrants it, at least, we are safe in saying 
the present representative of the Attorney General in this district 
(i. e., the new* Stettler Judicial District) does not seek notoriety 
in just that way.” The article refers to McInroy and another 
man named Wilson as having “Crossed the path of the douglih 
Russell” through the case in question and proceeds to give a 
statement of the facts of the case.

Whether this account is a true one of the real facts and whether 
it is a true account of the evidence given at the preliminary hear­
ing seems to me to be a question with which we need not trouble 
ourselves Iwcause, in my opinion, the case may be decided on 
other grounds and in any case upon the argument before us very 
little stress was laid upon any suggestion of any inaccuracy in 
the statement I refer to.

The article next speaks of Mclnroy’s arrest and of his having 
been “hurried off to Red Deer, presumably to be ‘rip-sawed' 
before the aforesaid Russell.” It then speaks of Wilson and 
Mclnroy’s brother, advancing by cheque the money to settle with 
Lee and Tennant and of this being a double payment “to save 
Mr. Russell the pleasure of asking for a conviction.” It then 
speaks of Wilson stopping his cheque and of his then being arrested 
for “attempting to defeat the ends of justice” and of his being 
“in turn carried off to Red Deer to accept the kind remarks of 
the mighty Crown prosecutor.” It speaks then of both In-ing 
released on bail and of the “change of venue” to Oadsby. “when1 
on Monday Mr. Russell appeared with ‘his ov n' J.R . John 
McLennan of Red Deer.”

After observing on the fact that the justice of the peace hail 
not thought it necessary to get another justice to assist him
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although there were three in Gadsby tin- article proceeded to
SC

“Mr. Melnroy's offence was too heinous for him (McLvntian) 
to deal with and thv accused was sent up for trial hut admitted 
to hail. Mr. Wilson's offence was not so horrible, and besides a 
pertain M.P.P. whose porson carries ‘weight’ equal to or exeeed- 
jng that of the justice himself, was present just to see that there 
was no ‘submarine’ attack. His ap|M»arancc evidently had a 
disquieting effect and Mr. Wilson was dismissed through lack of 
evidence to prove identity."

Then, after quoting some remarks of the presiding justice 
which seem, according to Whiteside's cross-examination to have 
Urn correctly reported, the article proem led to say

"Mr. Russell did not play his ‘joker* until the following day 
nor until the ‘guests’ had all gone away, he and his J.P. included, 
when Mr. Melnroy was rearrested on another charge and at this 
time of writing someone is wondering if times are so hard in 
Red Deer that the Crown Prosecutor has to come all the way to 
(iadshy to pull off the easy ‘shoe.’ Mr. Russell is acting on his 
own initiative and evidently still believes that as Crown Prose­
cutor he is a law unto himself."

Now, what is there in this article of a |X)ssibly objectionable 
nature. There are the suggestions that the authorized represen­
tative of the Crown instead of confining himself to a fair and 
impartial performance of his duties was engaged in persecution 
and seeking notoriety, and taking a pleasure in asking for a con­
viction, that he was staking business for pecuniary reasons, ‘times 
l»eing hard in Red Deer,’ and that he was acting on his own initia­
tive, that is without authority. The evidence shows this last is 
untrue so far, at least, as the main charge against Melnroy is 
concerned lieeause the Attorney-General's Department were 
aware of the proceedings and indml directed the change of the 
place of hearing to Gadsby. It is |>erhaps unnecessary to refer 
to the epithets “doughty,” “mighty,” and such like which have 
no hearing on the matter at all.

Then in the second place there is in two places a plain sugges­
tion that the justice of the peace presiding at the preliminary 
was under the secret control in some way of Mr. Russell. The 
possessives “his own” and “his" clearly suggest this.
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Taking the* whole article together it undoubtedly leave» the 
impression on the reader that the action of the presiding justice 
at the preliminary hearing in committing Mclnroy for trial was 
induced by some impro]x*r influence exercised by Russell, the 
agent of the Attorney^leneral. It may perhaps In* right and 
proper for the agent of the Attorney^ leneral in open Court at 
the preliminary hearing to demand a committal and perhaps the 
magistrate ought (I need not decide the point) to defer to the 
wishes of the Crown and make a committal even though he may 
have a doubt as to the propriety of that course. The Crown, 
at any rate, has other means under our procedure of arriving at 
the same result. But that the agent of the Attorney ( leneral 
should make this demand in open Court is a very different thing 
from |K)ssessing some secret improper influence over the justice 
and exercising that influence to secure a committal. This is 
clearly what the article suggests and I know of nothing more 
calculated to interfere with, prejudice and impair the fair trial 
of a criminal charge than the circulation of a suggestion that the 
committal by the justice was obtained in such a way. The sug­
gestion that McLennan was improperly influenced in the ease of 
Mclnroy is strengthened by the obvious suggestion also made 
that in refusing to commit Wilson In* was improperly influenced 
by the presence, in Court, of a member of the Legislature. The 
references to Russell’s motives are relevant to this matter of the 
influence exercised by Russell upon the magistrate and also lend 
strength to the suggestion made.

All this is quite apart from the references to Russell in their 

relation to himself alone. One of them was shown to 1m* untrue 

It was clearly a misstatement of the fact to say that Russell 
was acting on his own initiative which obviously means without 

the authority of the Attorney-General's Department. To say. 
or to make an insinuation, which is for our present purpose the 

same thing, that the representative of the (Town acting at a 

preliminary criminal hearing is engaged in persecution, is seeking 

notoriety, and taking action in order to earn money, if such 

statement is published abroad is, in my opinion, a thing which may 

tend to interfere with the fair trial of the criminal charge. It is 
true that it may tend, not against the accused, but in his favour, 

but there can lx* no difference in principle on that account.
For these reasons it seems to me impossible to say that the
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whole article did not tend to impair the due and impartial admin­
istration of justice.

One circumstance, of course, must Is- carefully noted and con­
sidered. The property alleged to have !>een stolen by Melnroy 
and in respect of which he was to In* tried was of the value of 
only $HH) and under our criminal procedure there could in any 
case Is* no jury. The trial would inevitably In* by a single Judge 
without a jury. If there had lieen a possibility of a trial by a 
jury which would In* selected from the Stettler Judicial District 
there would lie no more to In* said. But the trial might lie either 
by a single Judge of the Supreme ( ourt or, by election of Melnroy, 
Indore the District Judge under the Speedy Trials provisions of 
the Code. We were referred to some observations of Chancellor 
Boyd of the Supreme (’ourt of Ontario in Meriden Britannia Co. v. 
Walters, lie Lewis, 25 D.L.K. 107, 9 O.W.N. 87, where he said:—

'The trial would lie without a jury Indore a Judge of the 
Supreme (’ourt of Ontario w ho would probably not see or hear of 
the newspaper discussion at all. What was complained of could 
not in any event tend to interfere with the due course of judicial 
determination of the controversy. There could l>e no suspicion 
that any of the parties would lie prejudiced or lienefited Indore 
the Court by what had appeared in the public prints.”

That was a civil action dealing with certain municipal affairs 
of the city of Hamilton. While not in the least disagreeing with 
the views there expressed, I am of opinion that in the present 
instance the circumstances are not quite the same. It may In1 
true that a Judge of the Supreme (’ourt of Alberta would be very 
unlikely to see or read the article in question though Mr. White- 
side perhaps would not admit such obscurity in his paper. But 
it is not all so clear that the Judge of the District Court for the 
Stettler district who visits, in the performance of his duties, the 
smaller towns, might not see the article either by accident or by 
having it shewn to him by someone.

1 think, therefore, it is not proper to rest anything at all upon 
the lack of probability that the article would ever be read by the 
trial Judge. With respect to the further point of the possibility 
of the reading of the article influencing the mind of the trial 
Judge there is, of course, no distinction to be made between the 
Judge of the District (’ourt and a Judge of the Supreme Court. 
Comparing Judges with juries it is of course the ease that Judges
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have their minds more rigorously trained to impartiality than the 
ordinary citizen who serves on a jury but, speaking only for my­
self, I hesitate to affirm with confidence that, w’ere I to be selected 
as the presiding Judge at Mclnrov’s trial, my mind might not I* 
unconsciously, and in spite of myself, influenced by having read 
that article. The mere resolve to I*» uninfluenced by it might 
throw the balance of impartiality in the other direction. Further­
more it seems to me that it would Ik* an exceedingly dangerous 
course to adopt to say that an editor of a newspaper provided 
only he discovers that a trial is to be by a Judge* alone may pub­
lish whatever comments he pleases.

I quite agree* with the views expressed in In re North Renfrew. 
9 O.L.R. 79, and Guest v. Knowles, 17 O.L.R. 416, and the ease, 
there cited, as to necessity for great care in the exercise of the 
summary jurisdiction of the ('ourt to punish for contempt, but 
the facts of the present case, a criminal one, and the nature of the 
comments made are quite sufficient, in my view, to call for tin 
exercise of that jurisdiction.

One thing, of course, must be rememl>erod, i. e., the right of 
the press to criticise the action of any department of the public 
service of the country: and the Attomey-Oeneral's Department 
even in its exercise of the duty of conducting criminal prosecu­
tions and administering the criminal law, cannot In* free from 
liability to such criticism. But it seems clear that the article in 
question does not come within th it saving pr.nciple. The attack 
was not upon the Attorney-Oeneral’s conduct of the duties of 
his office. True, it was upon the conduct of his representative 
and agent, but there was no suggestion that the Attorney^ ieneral 
should be held responsible for the acts of his agent which should 
be the proper basis of a criticism of the conduct of the public 
department.

The article is of such a character that the (’ourt should do 
something to discourage the publication of similar ones in the 
future. The editor has tendered a conditional apology to the 
Court but aside from the conditional character of the apology it 
should be pointed out that the idea of apology suggests a miscon­
ception of the situation. An apology involves the idea of some 
personal affront or insult. This Court was not affronted or 
insulted in any way whatever. The wrong consisted in pu Id idling
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something calculated to interfere with the due administration of 
justice. An expression of regret would l>e a more suitable way 
to speak in regard to such a matter except perhaps in so far as the 
justice of the peace himself is concerned with regard to whom the 
expression “apology” would lie correct. The case is not, in my 
opinion, one in which the power to commit should l>e exercised. 
I think the necessary lesson may In» given by the imposition of a 
small fine.

Mr. Whiteside will therefore pay a tine of $25 ami the costs of 
the application. Fine imposed.

ROBERTS v. CANADIAN PACIFIC R. CO.
Hoard of Itaihray Com mixHiom rs. Cumula. March 211, 11115.

I. (ARKIKKH HIV < 4—540)—Tou.s—SEASONED AM» I XSEASONED WOOD— 
Unity of weight—Equalization—Unjust discrimination.

Railway companies are not obliged to equalize the disadvantages of 
the shippers from the standpoint of tin- costs of production. The 
basis of toll making so far as the unit of weight is concerned is 100 
lbs., and the tolls vary with the weight. The Board will not require 
reasoned ami unseasoned wood to be carried at the same C.L. bill, irres­
pective of weight, in order to equalize the disadvantage arising to 
-hippers without capital as compared with shippers having capital, to 
il l so would create unjustly discriminatory conditions.

\Camidian Cortland Cement Co. v. < Ira ml Trunk ami Hat/ of (Juinte 
It a. ('oh.. 0 (’an. Rv. ('as. 211: Mangas Co. v. Canadian Freight Asso- 
i at ion. 12 Van. Ry. Vas^ 303. at p. .‘104; Hritinh Columbia Xcirs Co. v. 
express Traffic AkHoeiation. 13 Van. Ry. Vas. 170 at p. 178: Canadian 
China Clay Co. v. (hand Trunk. Canadian Faeifie and Canadian X or th­
em Ity. Cor., 18 Van. Ry. Vas. 347. followed. |

Application to direct the respondent to establish a special 
winter freight toll on rough un peeled pulpwood.

Mr. Commissioner McLean :—In the complaint as launched 
by the applicant, reference was made to the fact that there was 
a large amount of green, unrossed wood available for pulp manu­
facture.

Pulp worn! is variously defined with reference to the stage 
ami method of preparation. It may be shipped green, with the 
bark on. i.e., in the “rough.” It may be peeled, i.e., the wood is 
peeled in the spring when the tree is felled. Or it may lie rossed. 
in which case it is peeled and prepared by machinery. In his 
complaint as launched, the applicant makes a comparison in 
weights as between the “green, unrossed wood” and the 
“peeled and partly seasoned” wood. But in his reply to the 
answer of the railway company he, in dealing with the eompari-
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«un of weights, refers to the difference in weight between "a
Ry. com. cord of unseasoned, rough wood and a cord of seasoned, rossed

wood. ’ ’Roberts

In the application and in the supplemental statements a 
variety of descriptive adjectives are used by the applicant to

(\l\l<
Com. McLean.

differentiate two types of pulpwood. • One type is variously de-
scribed as green, unrossed, rough, unseasoned, while the other is, 
in one connection, described as peeled and partly seasoned, and 
in another connection as seasoned, rossed wood. The distno­
tion in reality turns upon the difference in weight due to the 
degree of seasoning, and the two kinds of wood may, therefore, 
be sufficiently described as unseasoned and seasoned.

The applicant states that one ton of pulp is obtainable from 
a cord of wood. The green, unrossed wood weighs about 5.000 
lbs. to the cord, while the rossed wood weighs approximately 
three-fifths of this. There is some dispute as to the figures, the 
railway stating that the unrossed wood weighs from 4,500 to 
5.000 lbs., and the applicant, in a subsequent letter on till*, stat­
ing that the rossed wood, when seasoned, represents a weight of 
3.400 lbs. It is apparent that there is a considerable margin in 
the weight as between the unseasoned wood and the seasoned 
wood.

The applicant states that there is a large amount of this un- 
rossed wood which is owned by operators of small means, who are 
unable to obtain capital to cut and ross the wood and wait until 
it is sufficiently seasoned; and he is of opinion that a special 
rate on unrossed wood would be justifiable. His application, 
therefore, is for a special winter freight rate on the unrossed 
wood, to be applicable until May 10th. What is asked for is that 
the rate should be exactly the same per car as a similar carlot 
would amount to for the rossed wood during that period.

Under the tariffs, a car under thirty-five feet in length, loaded 
with pulpwood. on a shipment to a point in the United States, 
to which destination the applicant desired to ship, has a mini­
mum of 35,000 lbs. When a car is over thirty-five feet in length, 
there is a minimum of 40,000 lbs. The seasoned wood. when 
loaded to the minimum would represent 10.3 and 11.2 cords re­
spectively; this, on the basis of 3.400 lbs. Taking the unsea-
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hoikhI wood at the basis of 5,000 lbs. to the cord, this would re­
present 7 and 8 cords respectively.

In support of this contention, the applicant says that if tin- 
railway met the shipper and purchaser half-way, and consented 
to haul the extra amount of water as contained in the unseasoned 
wood, it being stated this extra amount of water can be of no 
value to either of the parties concerned, the railway would ob­
tain additional traffic. It is stated that to-day the upkeep, over­
head charges, and running charges of the railway are the same 
in every respect when the engine is hauling a full load as when 
it is hauling one-tenth of a load, and that the only item which 
would be affected is the coal cost. It is stated, further, that from 
the standpoint of the shippers and producers, scattered along the 
lines of the different railways, there are numbers of settlers who 
at present are unable to afford to cot tract for large quantities 
of wood and erect a rossing plant, and that if the tariff was ad­
justed as requested, the small contractor would be able to sell 
his product.

The matter was set down for hearing. Subsequent to the 
hearing an application, modified in some respects, hut widened 
in others, was put in, the applicant setting out his request as 
follows:—

“We request a flat car rate for all unseasoned pulpwood, fire­
wood. or any soft wood timber whatsoever, not sawn or manu­
factured. the weight of which shall exceed .‘1.40(1 pounds to the 
cord of 128 cubic feet at the time of shipment. This rate to 
apply during any season of the year.”

In explanation of this, it was stated that, under this arrange­
ment. the weight of the wood alone would decide the tariff rate, 
so that wood weighing 3,400 lbs. to the cord will come under the 
Hat car rate, and wood weighing less than 3.400 lbs. will In- 
charged at the present rate per cord.

The applicant further amended the original application by 
stating that he did not see why the rate asked for should not 
prevail during the summer as well as the winter months, and 
further stated that the scarcity of w >od within a reasonable dis­
tance of. say, Watertown, N.Y., makes a change in the present 
basis of freight rate imperative.

CAN.

i'V.H
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CAN. The matter was taken up with the railways and the Board ha-
Rv. com. rcvvived a further communication from the applicant, in reply to

the answer of the railway, summarizing his position as follows:
“1. All rough unseasoned wood used in the manufacture of 

pulp or paper when bought by cord measurement measuring 128
('.PR.

cubic feet to the cord, whenever the weight of same shall exceed
3,200 lbs., the freight on same shall be reckoned by the carload 
rate instead of by weight.

“2. The price per carload shall be equal in amount to the 
value in freight of the same car loaded with unseasoned wood on 
the basis of 3,200 lbs. to the cord, reckoned at the existing rate 
of freight per 100 lbs. from the loading point to point of de- 
livery.

“The advantage accruing to the public and to the railroad* 
from this arrangement would lie as follows:—

“1. It will afford the man with only a small capital who is 
unable to erect a tossing mill, an opportunity to ship his rough 
wood to a mill in the United States that can handle said wood, 
and will thus increase the territory from which wood can profit­
ably be shipped, thus placing the producer and the consumer in 
more direct communication, ami cutting out two or three mid- 
dlemen’s profit.

“2. It will benefit the railroad by increasing the traffic in 
pulpwood, and where an engine hauls three or four cars, it will 
provide the same engine with a full load. The increase of freight 
thus obtained will far exceed the small expenditure for extra 
coal in transporting the increased weight.

“3. The earning power of the people having wood to sell will 
be increased. This will in turn benefit the railroads because the 
increased amount of goods purchased by those people will be 
hauled by the railroads at their present rate of freight."

The applicant sets out that “when I first made my request 
to your Commission, I had in mind the transportation of wood 
under my contracts for the season of 1915.” He says, however, 
that on account of the delay necessary in the obtaining of facts 
for the Board, he fears the public cannot receive much benefit 
during this year, and he asks that the rate arrangement which
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he requests, Hhould be directed to be continued for an indefinite 
period.

While the amended application takes up the question, not 
only of pulpwood, but also of “firewood, or any soft wood tim­
ber whatsoever not sawn or manufactured . . . the central 
point in the application, whether the original or the amended 
application is considered, is the rate on the unseasoned pulp- 
wood.

The larger railway systems of Canada, including the Cana­
dian Pacific, did away with the system of assessing charges on 
cordwood on the cold basis some years before the Board was 
organized.

The applicant takes the necessity of the shipper of the un­
seasoned wood as a measure of what the rate should In*.

The obligation of the railway is to charge a reasonable rate. 
It has, however, so often l>een set out—that it is not necessary 
to labour it here—that it is not the obligation of the railway 
to equalize the disadvantages of the shipper from the standpoint 
of costs of production: Canadian Portland Cement Co. v. C.T.R., 
•m/ Han of Quinte Ry. Com9 Can. Ry. Cas. 211. See also 
Canadian China Clay Co. v. C.P.R. Co. it al., 18 Can. Ry. ('as. 
.147.

The applicant desires a readjustment of the rates to equalize 
tin- disadvantage in point of ownership of capital of those ship­
ping the unrossed wood as compared with those shipping the 
iHsscd wood. The initial making of the rates is in the hands of 
the transportation agency. It is not the Board's function, as 
delegated by Parliament, to make rates to develop business, but 
to deal with the reasonableness of rates either on complaint or of 
its own motion: British Columbia Sews Co. v. Express Traffic 
Assn., 13 Can. Ry. Cas. 178.

A further question is concerned with the detail of the ar­
rangement which the u asks for as to weight.

The application as amended in the latest statement of the 
applicant sets out that 3.200 pounds shall be the basis; that the 
existing rate shall apply; ami that, in respect of any addition 
in weight per cord of the* unseasoned wood over and above this 
3.200 lbs., there shall not be any additional charge by the rail-
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wav—that is to aav. if. for the hauling of 10 cords of seasoned 
wood weighing .‘$2,000 lbs., a certain return is received by the 
railway, then for the hauling of 10 cords of unseasoned wood 
weighing 50,000 lbs., the same return shall be received by the 
railway. That is to say. that in aid of the wood which is of 
greater weight, the railway shall charge the same rate as on tin* 
lower weight, thereby hauling 18.000 lbs. without any additional 
charge.

In the application of the Blaugas Company for a re-arrange 
nient of its classification rating, the question of the weight of tin 
cylinders used in transporting the gas was referred to: and the 
Board stated. 12 Can. Ry. Cas. 304:—

“The Blaugas Company also referred to the weight of the 
steel cylinder in which the blaugas was ed. it being testified 
that a cylinder when full of the gas weighed 120 lbs., and that 
the eylindei empty weighed 100 lbs.: and it apparently was 
the opinion of the company that the tare connected with tin- 
transportation of the gas should 1m* considered. So far as the 
question of the weight of the cylinder is concerned, the Board, in 
in y opinion, would not be justified in considering this as a rea­
son for a reduction in the outgoing rating of the cylinders when 
full. In reality, the heavier containncr used in connection with 
this gas as compared with the gasoline container is one of the 
incidents of the business. In this respect they may In- said t - 
have a higher cost of production, so far as the laying down "f 
the commodity is concerned, and it would not be fair to ask the 
railway to equalize the differences in cost of production."'

In the application of I/Air Liquide Society, File No. 
lb. in regard to the matter of the classification of oxygen gas. 
reference was made by the applicant to the fact that oxygen gas 
was shipped in steel cylinders, averaging empty 100 lbs. each, 
full 108 or 109; and in the report of the Board's Chief Traffic 
Officer, upon which Order issued, the following language is t*> 
be found:—

“The preponderant weight of the container is an unavoidable 
trade encumbrance, which while accentuated in the case of gaa. 
accompanies with greater or less relative tare all packet! article*

9
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of commerce, ami cannot be differentiated in freight classifi­
cation.”

The situation in connection with the present application is 
analogous in respect of the difference between the weight of the 
seasoned wood and the weight of the unseasoned wood. This is 
a situation for which the railway is in no way responsible.

Un what is stated by the applicant, the disadvantage as to the 
shipment of the unseasoned wood is a disadvantage which arises 
from the fact that the shippers have not sufficient capital to 
ross wood and hold it until it is more seasoned. This, then, is a 
situation for which the railway is not responsible.

The established basis of rate-making, so far as the unit is 
concerned, is 100 lbs.; and the unit having been so established, 
charges vary with weight. While the rate for a carlot quantity 
is differentiated from the rate for a less than carlot quantity, the 
basis is still 100 lbs. It is recognized that to quote a carlot rate 
without indicating the weight that is to go on the car would 
create discriminatory conditions. A carload quantity calls for a 
rate based on a certain minimum. Then alwive this minimum 
and limited by the maximum loading of the ear. the payment for 
the movement, of the car varies with the weight. What is asked 
for here is that the weight of 5,000 lbs., or a multiple thereof, 
shall be treated as if it were a weight of .'1.200 lbs., or a multiple 
thereof—that is to say, an additional weight of 56% is to be 
carried without being charged for.

The pulpwood late has not been attacked as unreasonable. 
The Hoard is not justified in directing the extension which is 
asked for as to the obligations of the railways in respect of the 
weight which is to be carried for this rate.

The Assistant Chief Commissioner and the Deputy Chief 
Com m ission er concu rred.

NOTE.
It is no part of the obligation of the railways, under the 

Railway Act. to equalize costs of production, through lowered 
rates so that all may compete on an even keel in the same market. 
Cumuli an Portland ('ement Co. v. Grand Trank and Han of 
(faillit R y. Cos., 0 Can. Ry. Cas. 209 at p. 211; Imperial Itice 
Mill in 11 Co. v. Canadian Pacific lift. Co., 14 Can. Ry. Cas. 375; 
Ihminion Sapor Co. v. Canadian Frciplit Association, ibid 188;
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Hudson Bay Miniity Co. v. (Srcat Sorihern By. Co., 16 Can. Ry. 
( 'an. 254 at p. 259.

There are a number of similar decisions by the Interstate 
Commerce Commission. Sec Hafcy v. 4M. Louts d* -Soa Fran- 
cisco By. Co., 15 I.C.C.R. 246. A carrier cannot Ik* required to 
change a rate to accord with the differing values of the same 
commodity produced by different shippers—in other words to 
equalize different business conditions. If this were so. the rate 
might be made to fluctuate not only to meet the value of the 
commodity, but the executive or business ability of each in­
dividual producer.

in a recent cast; of Bailroad Commissioners of the Mate of 
Florida v. Southern Express Co., decided January 6, 1914. 28 
I.C.C.R., referring to the contention that rates should be re­
duced if they have a tendency to prohibit the movement of 
traffic, the Commission stated that while the fact that traffic 
moves freely has some bearing upon the reasonableness of the 
rates, it is not true that merely because traffic does not move 
the rates are therefore unreasonable. Carriers are entitled to 
reasonable compensation for the services they render, yet this 
compensation might require the establishment of rates upon 
which shippers could not do business at a profit, and in such a 
case the Commission could not lawfully prescribe rates un re­
munerative to the carrier. A similar contention has Ix-eti ad­
vanced in other cases where producers seek lower rates, hut it is 
unsound, although persistently urged.

The law does not require the carriers to regulate the price 
of transportation upon the basis of profits to the shipper and 
in authorizing the Commission to fix reasonable rates the law 
presumes that the measure of reasonableness will be based upon 
all the many elements of the particular traffic involved.

Fonchatoula Farmers Association v. Illinois Central /•'./•’. Co., 
19 I.C.C.R. 513, 515.

The position of the growers is that such rates should k 
established as will permit them to market their products at a 
reasonable profit. No such test of the justness of a transporta­
tion charge can be admitted. Florida Fruit d* Vegetable 
Shippers Protective Associeition v. Atlantic Coast Line /«’./•'. Co., 
17 I.C.C.R. 552.

ONT.

H.C.

BERLINER GRAMOPHONE Ltd. v. POLLOCK
itninrio Supreme Court. Ipprllntr Itirision. h'nlvunbriilfir, C..l.h It Unhirll. 

I.atckfont nml Kell if. •/•/. December II. 1916.

I I’atknts ( S I—21—Liu: axii iu nation—< iru mstaxi » oi n kmina­
tion—Non - ii a x i kacti sk axii ii.lkoai. imcohtatiov 

In the absence of spécial circumstance*, the "life -if a patent, "'thin
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tli»* meaning of an agreement not to eiigagi* in tin- manufacture or sale 
of disc talking-machine* tluriitt/ Ihr lift• <>/ I hr Irllrm paltnl thereof, 
in the “term limited for it* duration" a* provided by *ec. 2:i of the 
Patent Act. It.S.t’. I1HML ch. «»!•. utile** it come* to an end hy a judg 
ment in mu of a court of competent juri*diction »le»,laring the patent 
void; nor are illegal importation ami non manufacture of the in veil 
tion circumstance* terminating the life of the patent within the mean 
ilig of the agiveinellt. particularly where ill the case of prohibited 
importation the patent might still la* in existence #/##«#«#/ any one hut 
the importer* under sec. .'IKi h i of the Act.

Appeal by the plaintiff from nit oiilvr of Boyd. ( affirming 
an order of the Master granting leave to the defendant to set 
up a defence attacking the present validity of the plaintiff's 
patent, oil the grounds of illegal importation and non-mnnufne- 
ture. The action was for an injunction restraining the defend­
ant from manufacturing or selling talking-maehines in breach of 
an agreement.

Leave to appeal was given by an order of Mastkn, .1.. in 
Chambers: see 9 O.W.N. 169.

U. ('. II. Cassets, for appellant. 
t'nsffi Wood, for defendant, respondent.
The judgment, of the Court was delivered by 
Riddell, —Prior to March. 1910. the defendant had Iteen 

selling talking-machines which were infringements of the plain­
tiffs' patent No. 103332. and the plaintiffs sued him for infringe­
ment—in March. 1910, the parties entered into an agreement 
under seal, a copy of which is attached hereto.*

‘The agreement was made lietween the Berliner Gramophone Company 
Limited, called the “Berliner company.” of the first part, and Arthur Beil 
Pollock, carrying on huai ne** tinder the name of Pollock Manufacturing 
Company, called “Pollock.” of the second part, and was as follows;—

‘ Whereas the Berliner company has. through the B«-i liner Gramophone 
Company of Canada Limit«*d. commenced an action against Pollock based 

the alleged infringement of Canadian patent No. 1033:12. relating to 
Tone Arms, and granted to Joseph Sanders on January 20th. 1007. and 
aligned to the Berliner Gramophone Company of Canada Limited.

"Ami whereas Pollock has sold talking-machines of the so called «lise 
type known as the Pollock talking machine, phonola. etc., which it is ad­
mitted by Pollock are infringement* «if said patent No. 103332.

"And whereas Imth parties desire to settle and terminate said litigation. 
"Now. therefore, for and in consideration of the sum of five dollars 

mutually paid by each party unto the other, and for other goo«| and valu­
able consideration, the receipt of all of which is hereby acknowledged bv 
eacli party, and of the mutual covenants and agreements" herein recited, the 
parties hereto do hereby mutually agree as follows: —

"I. Pollock agrees to forthwith confess judgment in the action above 
referred to. and hereby acknowledges that the said Joseph Sanders was the 
fir«t original, true, and sole inventor of the intention set forth and claimed
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The defendant sold all the stock of inaehines referred to in 
the agreement, to a company formed by himself, and in which 
it is said he has a controlling interest; the company then began

ill a ml hy the -aid ( nnudian patent No. 10333*2 aforesaid, and that the 
said patent is good and valid.

‘*‘2. Pollock agrees not to engage, either directly or indirectly, for himeelf 
or a* agent or employee of any other person, firm, or corporation, in tIv­
ina nu facture or sale of disc talking machines in Canada during the life of 
said letters patent No. 10333*2. with the exception of the sale of his present 
stock hereinafter referred to.

**3. Pollock agrees that, except to the Berliner company, he will not sell 
wholesale any machines hereinafter referred to at a lower price than as 
follows: —

**Eighty dollars for so-called Crown Prince machines;
"Fifty dollars for so-called Princess machines;
"Thirty two and 50/100 dollars for so-called Duke machines and also 

for a so-called Table Cabinet machine known A model A.
"4. Pollock also agrees that these prices will only Is* given to johlv-rs or 

distributors who will purchase at least fifty assorted machines ..f the 
above-mentioned types.

"5. Pollock further agrees that, with the exception of the johls-rs afore 
said, his lowest wholesale prices will be as follows: —

"One hundred dollars for Crown Prince machines;
"Sixty live dollars for Princess machines;
"And forty dollars for Duke and model A. machines;

"except to dealers whose initial purchase will lie at least one thousand 
dollars, in which case an extra ten per cent, discount may Is* given

**ti. Pollock further agrees that, at the expiration of two years from the 
date of this agreement, lie will as-ign to the Berliner company the variuu« 
industrial designs of the models of the machines he has secured in Canada.

"7. Pollock agrees to pay to the Berliner company as royalties in full 
for the machines lie i* licensed for by this contract the sum of three 
thousand dollars, payments to Is* made as follows:—

"*750 within thirty days nun the date of this agreement :
"*750 on or before Octolier 15th. 1010:
"$750 on or before April 16th. 1011;
"And *760 on or liefore Octolsir 15th. 1011.
“8. Pollock further agrees to furnish to the Berliner company, mi the 

first of each and every month, until such time us the stock of machines 
herein referred to shall Is* exhausted, a statement of all machines sold by 
him during the previous month.

"0. The Berliner company hereby licenses Pollock, under all patents 
owned or controlled by it. to dispose of the said stock of machines held by 
Pollock, consisting of one thousand three hundred and fifty machines known 
as Crown Prince. Princess, Duke, and model A., and Pollock agrees that hr 
will not sell any machines from this date other than those licensed herein

"10. The parties mutually agree with each other that each will pay his 
own costs to date in the litigation referred to above and its own further 
costs, if any, incident to the formal determination of said suit.

"11. It is further agreed that the royalties above referred 1" shall In­
due only so long as any claim or claims of said patent No. 10333*2 «hall 
not be declared invalid by a tribunal of competent jurisdiction: but. even 
in such event, the royalties already paid to the Berliner company shall be 
the property of the Berliner company, and shall not la* returned.

“1*2. The Berliner company agree- that, if at any time any claim <>r 
claims of sai<l patent No. 103332 shall Is* declared invalid by a tribunal <>f 
competent jurisdiction, it will release Pollock from any and all further
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and it continues to manufacture and to sell disc talking-machines, 
under the managership of the defendant. The plaintiffs brought 
this action claiming an injunction against the defendant manu­
facturing or selling such machines and for other relief; the de­
fendant claimed that the agreement was obtained by misrepre­
sentation, that it was void as in restraint of trade, etc.

After an examination for discovery of the plaintiffs’ officer, 
the defendant obtained an order from the Master in ( 'hambers 
as follows;—

“1. It is ordered that the defendant be at liberty to amend 
his statement of defence by alleging that the agreement sued on 
was based on the continuance in effect of the letters patent num­
ber 103332, and that the plaintiff company, upon the non-manu­
facture and non-user of the said invention, and, since the making 
uf the said agreement, by importing ami continuing as it is now 
doing, protected by the said letters patent, has surrendered to 
the the rights covered by said letters patent, and the
said letters patent arc now forfeited and of no effect, and the 
plaintiff company should not be permitted to seek to enforce the 
said agreement; and by counterclaiming for a declaration of the

obligation* under tlii* agreement from the time Mich decision* may lie 
handed down.

"13. Pollock further agree* to give acre** to any of hi* hook* to any 
authorised representative of the Berliner company at all reasonable times.

“14. The Berliner company agrees not to license other parties than 
those already licensed by it under patent Xo. 10.1332 for the period of two 
year* following the date of this agreement, without the consent of Pollock, 
except the Bell Piano and Organ Company Limited and a certain Bennett.

“15. Pollock further agrees to place u typewritten laliel on the under 
part of the board holding the motor on each and every machine sold by 
him. «aid laliel to have inscrilied on it the words ‘Licensed under patent 
Xo. I«13332.’

"Hi. Pollock agree* not to sell, wholesale to hi* johliers, any machines 
without a contract from them and signed by them to maintain the prices 
a* set forth in this agreement.

"17. The Berliner company agree* to notify its trade that Pollock has 
obtained a license under its patent*, and that it has no further claims 
against any one with respect to the Pollock product, as the same i* lawful 
henceforth.

"IN. The Berliner company agree*, that it will not attempt to further 
collect damages for past infringement* with respect to the Pollock product 
either from Pollock or from any dealers who have purchased machines from 
Pollock.

"M*. In the event of the Berliner company reducing the price of the 
< abinet machines which it i* now selling. Pollock shall Im* at lilsTty to re­
duce the prices of hi* own machine* in the *ame proportion.”

(Signed and wealed by the parties.)
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Court that the plaintiff company has forfeited the patent, ami 
that the name ia now of no effect.

“2. And it ia further ordered that, in the event of the <|<*. 
fendant amending hia defence and counterclaiming aa herein.

Co. Limited before act out. the plaintiff company may. within ten day* there.
after, deliver aueh replv ami defence to counterclaim aa it max

1*01.LOCK.
---- be adviaetl.

“3. And it ia further ordered that Henry S. Berliner, vice, 
president of the plaintiff company, do attend Itefore Jean Tin 
dell, a special examiner in the city of Montreal, at such time and 
place in the city of Montreal as he shall in writing appoint, ami 
submit to be examined viva voce upon oath as an officer of tin. 
plaintiff company, touching hia knowledge of the matters in 
question in this action, pursuant to the Rules in that In-half 
made and provided.

(Paragraphs 4 and 5 of the order are not material.)
The plaintiffs appealed, and their appeal was dismissed hy 

the Chancellor.
Leave was obtained from Mr. Justice Masten to appeal to this 

Court : and the plaintiffs now appeal.
Upon the argument it was suggested by the Court that tin 

proposed defence might be allowed to be set up. and the examin­
ation for discovery postponed until after that issue was disposed 
of; to this the plaintiffs’ counsel assented, but the defendant's 
counsel did not. Tt was then suggested that the examination fur 
discovery should be eonfined to such facts and circumstances as 
might indicate that the wording of the agreement did not hear 
what would be its ordinary, usual meaning in law in the absence 
of special facts and circumstances. This the defendant also re­
jected. and insisted on an interpretation of the contract as it 
st a mis—there is no pretence of any fact or circumstances modi­
fying or affecting the meaning of the words employed.

So far as affects the present motion, counsel for the defend­
ant docs not contend that his ease is advanced by paragraph 12- 
no doubt wisely, but in any case quüibet renuntiarc potest lew 
pro sc introducto. He confines hia claim to paragraph 2.

“2. Pollock agrees not to engage, either directly or indirectly, 
for himself or as agent or employee of any other person, firm, or
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corporation, in the manufacture or sale of disc talking-machines ONT. 
in Canada during the life of said letters patent No. 103332. with s. (’. 
the exception of the sale of his present stock hereinafter re- iuÎmnki 
ferred to.” Uramo-

He claims that, by virtue of the acts of the plaintiffs set out t o. Limited 
in the proposed amended statement of defence—he abandons
his counterclaim—the “life” of the patent has gone, and the ----
time during which he is bound has expired. The result is. that 
we must now determine what in this agreement is meant by the 
“life of said letters patent.”

The life of a patent is a very common phrase—my Lord on 
the hearing referred to a recent instance, Carrique v. Cotta and 
Hill, 20 D.L.R. 737. 32 O.L.lt. r>48, at p. oti.V -but it docs not 
seem ever to have been judieially interpreted.

I have no doubt that the life of any patent is. in the absence 
of special circumstances, “the term limited for the duration:”
R.S.C. 1!H)6. eh. 69. see. 23.

1 do not think that the mere occurrence of the circumstances 
set up in the proposed amended defence brings the life of a 
patent to an end within the meaning of this contract—there 
might be no discovery of the facts—if such discovery should be 
made, no one might be sufficiently interested to dispute the con­
tinuance of the patent, etc., etc.

Moreover, as to the alleged importation, at least, the patent 
might he in existence quoad any one but the importer: sec. 38(h).

It may well be that, if a judgment in rem of a Court of com­
petent jurisdiction were obtained declaring the patent void, the 
“life” would be considered to have come to an end—but there is 
nothing of that kind here.

I think the appeal should be allowed with costs throughout.
Appeal allamd.

ADAMS ?. ACHESON. ALTA
Albert a Supreme Court, Harney, C.J., Peek and Stuart, ././, “

January IS. 1916 8. C.
1. Contracts ($11 A—125)—Onus of ehtahi.ihhino correct inikkckk-

Whcre an agreement is capable of licing taken in several meanings.
the nriuH is upon the partv seeking to shew that his interpretation is
the correct one. to establish it with reasonable clearness

\Falck v. Williamx. |l!HM)| AX'. 171». applied.!
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2. CONTRACTS 1$ I (' 15)- 1’ All.t'HK OK enXSIDKK\TlO.N — AliltK.KMK.M In
AHSKiX <<IMM1HHI<IXS K<lit oil. STOCK—COMPANY NOT KOKMKP.

There is :ui ini|Hirtaiit distinction between the interest wliii-h a >ii:nv- 
li»l<ler has in a lease <»\vin •<! by the company ami the interest a pan net 
has in a lease owneil by tin- partiiership; ami an agm-ment. wlurehy 
one ugon-s to assign his share of enminissions <»iirne<| in the ncgi.iia- 
lion of oil haws in cousiilcrtirioii of shares to Is- issued to him mn uf :l 
company to Is* formed in taking over those leases. lines not. in tie ab­
sence of |Misitive eviih'iiee that lie shall heeoine a joint owner or partner 
of the leases. efTeetliate the emit ion of sueh an intemil then-in i« <|« -- 
barring him from retaining his eommissions np<m a failure of iiui-i-li-ra 
lion resulting from t lie non-Mont at ion of th<- win puny.

Appeal from the judgment of Winter, J., in favour of the 
defendant in an interpleader action for a share of commissions, 
which is affirmed.

Stuck, for plaintiffs.
11". I). (low, for defendant.
Hakyey, C.J.:—It appearsto me clear that whatever arrange­

ment, definite or indefinite, there was between the plaintiffs and 
the defendant, what the defendant was to receive for his *500 
was an interest that was to come out of the company to be formed. 
It is admitted that only one sum of money was considered and 
that was $1,000 but that different amounts of shares were con­
sidered. It seems quite clear therefore that it never was within 
the contemplation of the parties that the defendant was to acquire 
any definite pro|M>rtional interest either in the property which 
was to be turned over to tin* company or in the assets of the 
company.

Inasmuch as the shares in the company cannot be given by 
the plaintiffs ami as they do not offer to give the which
they admit the defendant was to receive, I would agree with 
Winter, J., that they have no right to any interest in the $300 
the consideration for which was to be the $1.000 and the shares.
I would therefore " iss the ap|>cal with costs.

Beck, J. :—This is an interpleader issue. Aeheson sued 
and one Neville. The claim was this: that Neville agreed to pey 
Aeheson $500, one-half of a commission of $1000 which lie alleged 
he had assisted Neville in earning as a commission on the sale of 
certain natural gas rights for one Burns. Neville admitted that 
he owed the $500 but objected to pay it to Aeheson because 
Adams and Hammer claimed to Ik* entitled to it. The $500 
was consequently paid into Court by Neville to abide tin result 
of this issue.

I find the facts to Ik* as follows: Neville had an option from

2
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Bum» on some “oil leases" from the Dominion Government, 
the purchase price to In- paid l icing $‘20,000, payable in two pay­
ments of $10,000; Neville in ease he or his assigns took up the 
option lieing entitled to a commission of 10%’, ftayahle as each 
instalment of the purchase price was paid.

Adams and Hanauer took an option from Neville for a day, 
paying $25 for it. They went to F. <\ Ixiwes and Co. with the 
result that I»wes ami Co. arrangeai with them to incorporate a 
company . . . the Royal Canadian Oil Co., which should
take over the leases and pay for them $20,000 out of the first 
Stock sold to the value of $30,000. and $50.000. of stock when I.owes 
and Co. had sold 200,000 shares of stock, i.e., $ KM),000 worth of 
stock, the shares l>eing proposed to lx* put on the market at 50c. 
on the dollar.

Having made this arrangement with Doves they paid Hums 
the down payment of $10,000. Subsequently they satisfinl the 
remaining $10,000 owing to Burns and thus acquired Hums' 
title to the leases.

Acheron had an arrangement with Neville under which he 
was entitled to half of Neville's commission. Adams and Hanauer 
proposed to Neville ami Acheson that they should turn in to 
them their commission on the sale to Burns ami take an interest 
with them in the leases then subject to the arrangement with 
Lowes ami Company. Neville distinctly declined to accept this 
proposal. Acheson discussed it and negotiations with him con­
tinued for some few days. As a result Hanauer put the following 
in writing as a proposal to Acheron :

Wi* got on our deni $20,000 of the first $30.000 raised; in addition you 
receive 5,000 shares in the Royal (’anadian Oil Co., owning 3.000 of the 
choicest acres in the South Country, adjoining oil the lient wells. Your 
interest in deal is *1,000 cash for privilege of going in a deal on same Oasis 
as outlined above.

This Adams and Hanauer on the one hand and Acheson on the 
other supposed meant that if Acheson would turn over to Atlanta 
anti Hanauer his half of the commissions earned by Neville from 
Burns, i.e., $500, in resjtect of each of the payments to Burns of 
$10,000, Acheron should lie entitled to $1.000 in cash out of the 
$20,000 coming to Adams and Hanauer from the Royal Canadian 
Oil Co. and 5,000 shares out of the shares coming to them. Both 
sides agree that this projtosition was not accepted by Acheson.

ALTA.

>. t ;

Achkhon.
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Both sides, however, agree that the final terms proposed to 
Acheson were, $1,000 to be paid out of the $20,000 realize 1 from 
the sale of the shares realizing $30,000, and shares to the face 
value of $0,500 to come out of $50,(MM) shares which the agreement 
lietween Lowes and Co. and Adams and Hanauer provi<le<l should 
In* allotted to them.

Acheson said that he was satisfied with this, but that he made 
it a condition that a lawyer should draw up the agreement w, 
that he could submit it to his lawyer and thus !>e sure there were 
no “jokers” in it. Adams ami Hanauer say that the terms of 
this proposal were emlnxlied in a written memorandum signed by 
Adams, Hanauer, and Acheson, which they have lost. Acheson 
denies that he signed any memorandum. The trial Judge finds 
that there was an agreement, but I gather that he meant a con­
cluded oral agreement. He does not explicitly deal with the 
question whether there was any intention to put it in writing.
I have some doubt whether 1 should have found that there was 
any concluded agreement.

A very important question arises, supjxising that then* was 
a concluded agreement as the trial Judge finds, namely, was tin- 
effect of it that Acheson was turning in his $1,000 commission in 
consideration of the payment to him later by Adams and Hanauer 
of $1,000 and the assignment to him by them of shares to tie 
amount of $0,500 in the Koval Canadian Oil Co., or was it that 
Acheson was turning in his commission in consideration of Adams' 
and Hanauer's agreement which itself effectuated tin- creation 
in Acheson of an interest in the leases as they then stood, subject 
to the agn*ement with lx>wes & Co., and consequently an interest 
in the specific money and stock coming to Adams ami Hanauer 
under the Ixiwes agreement, and in case of discharge of that 
agreement, from any cause, then in the leases freed from 
that agreement. If the latter, Acheson must suffer along 
with Adams ami Hanauer by reason of the failure of tin- 
floatation of the company. If the former, there was a 
failure of consideration and Acheson is not Itound to permit 
the $5(M) in the hands of Neville, part of the commission, to go to 
Adams and Hanauer. The onus of proving the liability of Acheson 
is on Adams and Hanauer. Vnless they can show with reasonable 
clearness that the latter view is the correct interpretation of the 
agreement, which, whether really oral or written, was proved so
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far a« it was proved only oral evidence, they cannot recover. 
Falck v. William«, 69 L.J.P. C. 17; |190ü| AX’. 176.

To my mind, the matter is left by the evidence in such a state 
of uncertainty that Adams and Hanauer fail to establish the latter 
aspect of the agiwment, and therefore the former as|>ect must l>e 
taken to 1m* the correct one. In that event it seems to me that 
there was a failure of consideration, and that the question of im­
possibility of |M*rformance does not arise, and that, therefore, 
Acheson is entitled to the $500 in Court together with his costs.

Stuart, J.:—This ap|M*al should, in my opinion, be dismissed 
with costs. As to grounds u|)on which judgment should be given 
for Acheson, it seems to me that the trial Judge had the whole af­
fair quite pro|M*rly appreciate! at the close of Neville’s examina- 
tion-in-ehief,that the view he then presentel was correct and really 
settle! the matter, and that all the evidence containing so much 
theorizing about the legal position of the parties which followel 
practically addel nothing to the case.

The contention of Hanauer and Adams was that Acheson had 
really purchased an interest in the leases and had become a partner 
with them in respect thereof. I am quite unable to see any justifi­
cation for this argument. There was not a word in the agreement 
as sworn to by Adams and Hanauer, stating that the latter were 
selling Acheson an interest in the leases. All they said to Acheson 
was this,—“If you agree to give us that $1,000 coming to you from 
Neville, we will give you $1,000 out of the money coining to us 
from Ixnves ami will procure for you the issue to you of O.ôOOshares 
in the company on a certain contingency.” These two things 
they admittedly cannot get for Acheson. Kven if they could lie 
could at once say, “then I am entitled to at least one-half the $1,000 
you can get from Lowes, so what is the use of giving you the $500, 
when you are at once obliged to pay it back to me?" The plain­
tiffs in the issue have confused two things: the interest which a 
shareholder in a company has in a lease owned by the company, 
and the interest or share of a r in a lease owned by a part­
nership of which he is a member. Acheson was to get the former 
to the extent of 6,500 shares and also $1,000 cash. There was no 
evidence that he was to Iweomc a partner or joint owner of the 
leases. That suggestion was purely theoretical and imaginary. 
Acheson was to get two very certain and indefinite things for his
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share of the commission. He did not and cannot get them and i> 
therefore entitled to retain his share of the commission.

The appeal should be dismissed with costs.
Appeal dismissed.

cameron v. McIntyre.
Ontario Supreme Court. Appellate Dieisiou, Falconbridge, C.J.K.R.. Riddell, 

l.nlrhford in id Kell ft. .1.1. December 23. 1916.

1. SAU I* II ( —36 I —Peon IKK TO OIVK WARRANTY OF AXIMAI.'s N4H XtiNKss 
—Bbkavii—Malformation OF FOOT.

Since equity hmkw ii|mn that an «lone which aliouhl have l>eeu done, 
it is of no importance, where, in a sale of an animal the seller pimui-t 
to give a written warranty of soundness, that the warranty is not 
red need in writing, and n malformation of the animal's finit eon 
stitutes an unsoundness which will render the seller liable for breach 
of the warranty, if such unsoundness was existent at the time of the 
sale, although the purchaser had heard from others that the animal was
unwound.

fHead v. f'attentait, L.R. 7 Kx. 7. applied |

Appeal by the defendants front the judgment of Boyd. < 
upon the findings of the jury at the trial, in favour of the plaint ill 

The following statement of the facts is taken from the judg­
ment of Riddell, J.j—

The statement of claim in this action alleges that the defend­
ants, on the sale to the plaintiff of a stallion, “agreed to warrant 
said stallion to be sound and right in every way,” “to give . . a 
written warranty that the said stallion was sound and right in 
every way;” that the stallion was in fact unsound; and claims 11) 
damages and (2) that the notes given in payment for the stallion 
l>e delivered up to be cancelled. The statement of defence 
alleges that the plaintiff was well aware of the stallion's “quali­
ties and character,” and “ bought on his own knowledge and 
examinations, and not on any representations of the defendants.”

The action coming on for trial at Guelph before the Chancellor 
and a jury, the jury gave answers to questions as follows:

“ 1. On or before the date of the sale, the 6th of February, 191 f>, 
did the defendant represent that the horse was sound and right 
in every way? A. He did.

“2. Did he then state that he would give a written warranty 
that he was sound and right in every way? A. Yes.

“3. Did the defendant say that the horse was a sure foal- 
getter, and that he had made a good season the preceding year? 
A. Yes.
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“4. Did the defendant offer to give anything more than his 
own guarantee that the horse was a fifty per cent, foal-producer, 
the certificate of the veterinary surgeon that he was sound, and 
the horse's pedigree? A. Yes.

“5. If he said he agreed to give more, say what it was? A. 
His personal guarantee that the horse was sound and right in 
every way.

“(i. If you think that the plaintiff" should get damages, say 
how much? A. $1,200, and the defendant pay the costs of the 
Court.

“7. Was the horse reasonably fit to travel the country road 
as a stallion? A. No.

“8. If there was any warranty, was there any breach of it, 
and what was the breach? A. He didn't get a sound horse.”

Judgment was thereupon ordered to be entered for the plaintiff 
for $1,200 and costs.

The defendants now appeal.
/). L. McCarthy, K.C.. and (leorgc Bran, for appellants.
•I. B. Clarke, K.C., for plaintiff, respondent.
The " of the Court was delivered by
Riddell, .1. (after setting out the facts as above) :— While 

counsel for the appellants does not admit the justice of the find­
ings of the jury, he does admit that there is ample evidence to 
justify the answers, and does not ask ns to set them aside—indeed 
it would be hopeless, on the evidence, to expect a reversal on tin- 
questions of fact found by tin- jury. Hut he relies upon the law 
as applicable to the facts appearing in the evidence—in great 
measure in the evidence of the plaintiff.

The plaintiff is a farmer, who had never owned a stallion; when 
the defendant McIntyre came to his place in 1913 to try to sell 
him a Clydesdale. McIntyre asked the plaintiff to go down to his 
sale-stable, at Listowel, which he did in April, 1914—he was 
shewn several horses there, but not a lame one in a box stall— 
this was, as it turned out, the horse the plaintiff afterwards got. 
No sale took place: the subject was renewed two or three times, 
till at length, on the 29th January, 1915, the plaintiff went down 
to the defendant’s stable, said he wanted a good Clydesdale 
stallion, and was shewn “Bonny Earl.” According to the 
plaintiff’s story, which the jury have believed, “he” (i.e., the
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defendant McIntyre) ‘‘said he would guarantee the horse to Ih a 
sound horse; guarantee him to be right every way, and when he 
led him out on the floor, I says, ‘His feet iretty flat-looking;' 
‘Oh,’ he says, he would ‘guarantee his feet sound, good feet;’ 
and I asked him, was he a sure foa’-getter? and he said he would 
guarantee him a sure foal-getter.”

No purchase was effected that day. “He” (i.c., the de­
fendant McIntyre) “asked me $1,800 for the horse on that 
day; drawee! up notes to that effect, and wanted me to sign them, 
and I wi t, and he asked me to let him know later, and as I 
was leaving him that night he asked me to let him know later 
what I would pay, so I said I would let him know in a few «lays. 
I wrote to him on the 3rd of February and told him 1 didn't think 
1 would bother buying the horse, as near as I can mind."

The letter is produced it reads: “I don’t think I will buy 
the hors<‘ at that price; but 1 will tell you what I will do. I will 
give you $1,000, and you pay all the insurance. If that will >uit 
you, all right, let me know—but, on the other hand. I would 
rather not to buy for a few years yet.”

On the 6th February, the plaintiff and McIntyre met and 
went together to a hotel at Mount Forest. What took place 1 
give in the plaintiff’s words:—

“He said that he thought 1 was asking a little too much off 
him when I asked him to take $1,600 and pay the insurance I 
said I «lidn’t think so, and 1 asked him what he was going to tax 
me for the hors<\ and he said $1,700, and I said I wouldn't <lo it, 
and he says: ‘I will tell you what I will do: I will sell him to you 
for $1,650, and pay half the insurance;’ and he drawed up notes 
to that effect.

“(J. It was three notes for $550 each? A. It was sup|Hised 
to be that, but he didn’t.

“(2. By mistake1 he drew up one for $50 too little? A. Yes, 
and 1 said I wouldn’t sign the* notes unless he would pay the 
insurance.

“Q. The insurance was to be $1,000? A. He said he w«mid 
insure him for what he could get.

“Q. Now, Indore we talk of the signing of the notes; what 
was said about the horse on this particular occasion? A. He 
said he would guarantee the horse sound in every way. and he
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said he would give me a veterinary’s evriificate to say that he wan 
sound, and he would give me a veterinary’s certificate for insur­
ance. He said he would guarantee him a sure foal-getter.

“Q. Anything else? A. Said he would guarantee him to 
fifty per cent.

"Q. A sure foal-getter? A. Yes, sir.
"Q. Now, from what you say, you signed the notes there? 

A. Yes, sir.
“Q. And what took place after that? A. Well, he was to 

ship the horse on the 16th of February to Mount Forest, and I 
was to meet him there.

“Q. On the 16th? A. Yes, sir.
“ Q. Were you to take the horse from him at Mount Forest 

or at your own place? A. No, 1 was to meet him at M >unt 
Forest and take the blanket up in the rig that I had. and he was 
to fetch him up to my stable.

‘Q. That is, the defendant was to bring him and deliver him 
at the stable? A. Yes, sir.

‘Q. That is what you parted at when you finally closed? 
A. Yes, sir.”

The defendant McIntyre took away the notes with him.
A few days after this, two men came to the plaintiff’s place, 

told his brother that the horse was lamed, and the plaintiff made 
up his mind to get out of the bargain if he could. On the 15th 
February, he telephoned McIntyre saying that he did not want 
the horse and not to ship him—McIntyre reiterated his repre­
sentations as to the horse, and the plaintiff said, if that was the 
case, to ship him. It is clear that nothing done at this time in 
any way modified the contract.

The same afternoon. Bender, one of those who had spoken ill 
of “Bonny Earl”, came to the plaintiff and repeated his charges, 
and the plaintiff made another attempt to get out of his bargain 
he telegraphed the defendants not to ship the horse, that he would 
not accept him, and that he would see them on a later day he 
named. This was an attempt at rescission, and. had the defend­
ants concurred, there would have been an end of the matter—but 
they did not. The horse was shipped, certainly after the telegram 
was delivered, but also (McIntyre says) after all arrangements 
had been made for shipping him. The horse was shipped on the
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10th February to Mount Forest, in charge of one Winslow (in the 
defendants’ employ), who informed the plaintiff that the horse 
was in Mount Forest, and who (McIntyre says) “left the horse 
at the hotel for him.”

The plaintiff went down to Mount Forest the next day. the 
17th February, and he and McIntyre met—the following took 
place :

“He asked me what was the reason 1 didn’t accept the horse. 
1 said he was not what he was represented to me to be, and 1 <aid 
to him not to ship him.

“Q. Did you tell him what reports you had heard? A. Yes.
‘Q. Now, tell us what you did hear? A. I told him Header 

said he was around through the township of Wallace, and had not 
found any marcs in foal to the horse, and that he was known as 
‘the lame horse.’

“Q. Now, what else did you repeat to Mr. McIntyre? A. 
I think that is all I repeated to him that day.

“Q. What answer did he make to that? A. He said he 
would still stick to what he had said before, that he would guar­
antee him a sound horse; that he was sound and right every way, 
and that he would give me a veterinary certificate, and that he 
would go still further; he would give me $1,000 if he was not as 
represented to be, and he asked me who my law'yer was.”

They went to the lawyer’s office—there is great variance in 
the several accounts as to what took place there, but all agree on 
the important points- McIntyre offered a written warranty 
which did not include a warranty of soundness, the plaintiff re­
fused to accept it, and left the conference.

This was an attempt on the part of the defendants to substitute 
a new contract for the old one by way of accord and satisfaction, 
but the plaintiff did not consent, and it takes two to make a 
bargain.

The defendants sent up another man, Anderson, to look after 
the horse; he asked the plaintiff to accept the horse; the plaintiff 
refused; Anderson then said that the horse was there at the 
plaintiff’s expense, and that the plaintiff might as well take him 
home; the plaintiff refused, but, after thinking the matter over, 
came down on the 22nd February and allowed Anderson to take 
the horse to his (plaintiff’s) place, to save expense.

To put this in plain English, the defendants attempted to
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substitute a new contract for the old ont1 and failed; the plaintiff, 
seeing that they were insisting on an existing contract, reluctantly 
submitted to the situation—ami the original contract was in no 
way modified.

On the 24th or 25th February, the plaintiff noticed that the 
horse was lame, and told McIntyre so—McIntyre made no reply 
except to ask what kind of a stable he was kept in—but again 
reiterated that he was going after Bender for his falsehoods. 
The horse got no I letter, and, after another fruitless communica­
tion. the plaintiff on the 3rd March, 1915, wrote the defendants 
that the horse is lame on his front feet already, asked how he would 
he if put on the road, and said. “I think, if he gets no I letter, I 
will advertise him and put him up at public auction. " The other 
defendant, (ialiel, then came to the plaintiff's place, and insisted 
that the horse had good feet (though it was even then lame)— 
Gal»el contended that the floor of the stable was in fault because 
of concrete (though it was well bedded with straw). ( label said 
to the plaintiff that he had signed the notes and had to keep the 
horse. The plaintiff had the horse examined by two veterinary 
surgeons, who I Kith swear that he was suffering from “seedy toe”— 
a “diseased foot”—that he was “unsound, not a sound horse”— 
"never knew a case to get I letter that I could say that it was 
permanently sound” “it was unsound”—these are some of the 
expressions used.

The horse was advertised for sale, and sold for $400 there­
after the purchaser put him up five or six times at the plaintiff’s 
place, and he was lame pretty near every time he was there.

This action was brought, as has already lieen said.
It seems to me clear beyond any question that the original 

contract is still in existence, and I should not have thought it 
necessary to discuss the matter at all were it not that a contrary 
conclusion was urged on us with impressive earnestness, at great 
length, and in much detail.

The case of Head v. Tattersall, L.H. 7 Ex. 7, is relied upon by 
the defendants. It seems to ne, however, that, rightly considered, 
it is an authority against them. There the plaintiff Ixiught at 
fattersnll's a horse which had lieen descrilied as having hunted 
with certain hounds—he was informed by a groom, liefore taking 
away the horse, that that was a mistake, and it was argi. l that 
this notice, followed by the plaintiff's taking away the horse,
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answer the description he was to lie returned on the Wednesday 
following— the Court held that this notice did not deprive tlie 

plaintiff" of the right to insist on the condition. Kelly. < It,
Riddell, J. says (p. 10): “1 do not think . . . that this hound tin

plaintiff to return it immediately. . . . He had till the 
Wednesday evening to consider whether he wou <1 keep it or not, 
to make further inquiries, if he thought fit, as to the truth of uhat 
he had heard, and to come to a final conclusion, ” i.e., the original 
bargain remained in full force. Bramwell,B. (p. 11): “He had no 
notice when he Iniught the animal, and so acquired a right to tab 
it away and keep it until the time named in the special condition. 
This right was not, in my opinion, affected by the information lie 
obtained from the gossip of the owner's groom. . . . Tin
fact of the notice, such as it was, preceding the actual removal, 
seems to me to make no difference.” Cleasby, B. (p. IT "By 
taking the horse away he did no more than, under his contract, 
he had a right to do. ... I think the plaintiff was >till at 
liberty to take the horse away and to return it, if, upon further , 
inquiry, it should turn out not to be in accordance with the 
warranty.” The learned Barons say that if, before the horse 

" was taken away, the plaintiff had had distinct notice that the 
warranty was a mistake, the case might perhaps (Cleasby, It. or 
would (Bramwell, B.) be different. So, in the present ■ i > if 
the plaintiff had been distinctly told that the horse was unsound, 
his taking the horse away thereafter might be considered a waiver 1 
of the warranty, but there is nothing of the kind pretended or 1 
proved.

It is indeed made manifest that the defendant Mclutyre re- 1 

fused to give a written warranty of soundness; and, if the real 1 

cause of action were the omission or refusal to give a written war- 1 

rant y, an argument might well be based on the facts But there 1 

is no case made out of damages arising from the refusal to give a 
written warranty—and the real cause of action is on the warranty 1 

of soundness implied and necessarily implied in the agreement to 
give a written warranty. When a person agrees to give a written 1 

warranty of soundness, he necessarily (1) asserts that the animal 1 

is sound, and (2) promises to give his assurance in writing.
It is a matter of no importance whether the warrant y is ar-
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tually reduced to writing Kquity looks upon that as done which 
should have l>een done.

Then it is argued that, on the admitted facts, the horse's mal­
ady could not he held to he an unsoundness. It is said that the 
fous ft origo mali is a characteristic formation of the foot, a mal­
formation. and that malformation is not unsoundness.

I or this are cited Dickinson v. Follett, 1 Moo. & Roh. 299, and 
like cases. Alderson, J., in the Dickinson case, says (p. 300) : 
“The horse could not he considered unsound in law. merely from 
badness of shape. As long as he was uninjured, he must he con­
sidered sound.” No doubt; and. just as we should not consider a 
man with handy legs unsound simply for that reason, so we should 
not consider a horse unsound simply because it had hadly shaped 
feet. Hut if in either case disease resulted from the malformation, 
the man or horse would not lie the less unsound because the dis­
ease had such an origin.

Whether an abnormal condition constitutes an “unsoundness” 
must depend largely upon the ordinary use of the word, and the 
opinion of experts—there is nowhere any decision indicating 
that what was found here is not an unsoundness. Oliphant’s 
definition is perhaps as good as any other—-Oliphant’* Law of 
Horses, 5th ed., p. 03.

And while, of course, the unsoundness, to give an action on the 
warranty, must he existent at the time of sale, I think there is 
ample evidence that that was the case here.

It may not he without interest to observe, that while the 
defendants’ contention is that they were not to guarantee sound­
ness, hut (as McIntyre says) “I told him he was sound and all 
right as far as I knew, and I would give him a veterinary certifi­
cate when the horse was delivered,” the certificate actually fur­
nished was not a certificate of soundness generally, hut only for 
insurance purposes. It reads finis: “I have to-day examined the 
Clydesdale stallion ‘ Bonny Earl ’ for insurance, and consider him 
a sound and first-class risk.” We have no information what 
degree of soundness (if any) is required for “a sound risk” “for 
insurance.” It may he that horses which are “unsound” for 
travelling as stallions may he ‘‘sound risks” for an insurance com­
pany. My judgment, however, does not proceed on that ground.

The appeal should be dismissed with costs.
Appeal dismissed.
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TAYLOR v. TUCKER.

X ova Scotia Su/urme Court. (Iraham, C.J., and 1jonglcy, Drysdah 
and Harris. J,l. February 20. 1010.

1. Garnishment (§ I I) 31) Situs of debts -Non-rehidem oarm-mkf.
Foreksn INSURANCE COMI'ANY.

By virtue of O. XU 11 ., r. 1 (N.S.J. :i judgment creditor has no -lit 
to garnishee the funds of t he judgment debtor in the hands of a gun 1 n 
not within the jurisdiction of the court; the fact that the garnishi tin 
insurance company, has an agent within the jurisdiction, or the garni 
assent thereto, cannot change the result.

|Terrell v. Part Hood It. A- Coal Co.. 45 X.S.lt. 300: Uanncy v V
3 Pugs. (N.B.) 270; Canada Colton Co. v. I‘arm alee, 13 P.H. (Out 3i)v 
Parler v. Odette, 10 P U. (Ont.) Oil; Hottirell v. Pi/tcr, 17 P.H. (Oui :.",7. 
followed.)

2. Garnishment (§ III—03)- Practice -Service of order on jt d. mkxt
debtor.

Though there is nothing in Order XMil. (N.S.), which requin- 'In- 
service of a garnishment order on the judgment debtor, the preferable 
practice, in order to prevent difficulties and questions arising from want 
of notice, is to serve such order on him.

[Ferguson v. Carman, 20 V. ('. tj. B. 20, followed.!
3. Garnishment (§ II A 35)- Assignment of debt before i*ro< i i iun<,>

The assignment of a debt sought by garnishment prior to tin- i iking 
out of the garnishee order, and without notice thereof, is in itself ground 
for setting aside the garnishee order, though no notice of the assignment 
had been given.

Statement Appeal from the judgment of Russell, ,1., refusing to set aside 

a garnishee order. Reversed.
IV. II. ('overt, K.C., for judgment debtor.
1). Owen, for garnishee.

Longley, J. Longley, J.: -The plaintiff, having secured judgment against 

the defendant, obtained a garnishee order against tie- North 
West Fire Ins. Co. a corporation doing business in Winnipeg. It 
appears that the plaintiff’s attorney was Daniel Owen, and Daniel 

Owen is the agent at Annapolis for the North West Fire Ins. ('<>
A certain sum, $1,125, was due to the defendant for losses incurred 

on his premises at Carlton’s Corner, near Bridgetown, and fh« 

plaintiff proceeded to garnishee the amount of said insurance 

company. Vnder the law prevailing in Nova Scotia proceedings 
against a garnishee can only be taken when he is “within tie uris- 

diction.” Vnder the law existing in this province, a garnishee 

order can be obtainable against no person, not within tin jurisdic­

tion of the Court. See Terrell v. Port Hood II. tV Coal < Vi 
X.S.R. 360. The same rule is applied in England, and in < hitario 

it is made still clearer by making it impossible to obtain a garnishee 

order against any person or corporation who does not n -ide in
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Ontario. The order for judgment in the garnisliee proceedings 
may, therefore, be regarded as void.

It is no answer to the fact that the insurance company gave its 
assent or in any wise concurred in it.

A motion was made before Russell, .1., who had granted the 
order in the first instance, to reverse it, and he has filed a judg­
ment declining to do so. On all principles governing the issue of 
garnishee orders, this failure seems to be inconsistent with the 
law of the country. It ought never to have been issued, and, 
when once issued, should have been set aside.

In my judgment the order in the present case should be set 
aside with costs.

Harris, .1.: The plaintiff recovered judgment against the 
defendant, whose dwelling had been destroyed by fire, insured in 
the North West Fire Ins. Co. The policy had been adjusted and 
the sum of $1,125 was payable in respect to the loss. The head 
office of the company was at Winnipeg, Manitoba, and the money 
had been sent to Daniel Owen, at Annapolis Royal, to be paid to 
the defendant upon receiving a proper discharge. Mr. Owen 
was said to be an agent of the company, but what his powers were 
did not appear. There was some delay about the payment and 
in the meantime the plaintiff took out a garnishee order and attach­
ed the money. Before the garnishee order nisi was taken out the 
defendant had assigned his claim to the money to Oliver S. Miller, 
but no notice of the assignment had been given. Neither the 
defendant nor Miller had any notice of the garnishee proceedings, 
until after the order absolute had been made and the money had 
been paid over to the plaintiff. The defendant and Miller then 
applied to Russell, J., who had granted the order absolute, to set 
it aside, and he refused the application and the defendant and 
Miller have appealed to this Court.

The first ground urged against the order is that it was without 
jurisdiction, because the garnishee was not within the jurisdiction. 
0. XLIII, r. 1, gives a judgment creditor the right to attach debts 
due to the judgment debtor where, among other things, it is shewn 
by affidavit “that any other person is indebted to such debtor, 
and is within the jurisdiction.”

These words appeared in the section of the English Common 
haw Procedure Act (1854), dealing with attachment anil have 
ever since been continued. They were copied into the Irish Com-

N. S.
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mon Luxv Procedure Act of 1856, and also in the Acts of Nova 
Scotia, New Brunswick and Ontario, and in Ireland, and in ail

Taylor three provinces have been the subject of judicial decisions. The
T,^:„ case of Martyn v. Kelly, Ir. R. 5( M... 404, was an attempt in Ireland 

to garnishee a sum of £180, which the Imperial Insurance Co., an
Harrin, J. English company, had admitted to be due on foot of a polir\. 

Their head office was in England, but they had a local agency in 
Galway. The motion there was made by the judgment debtor to 
set aside and rescind an order which had been made by the Judge 
in Chambers attaching the debt due from the insurance company. 
A Court consisting of three Judges set aside the order on the 
ground that the company was not within the jurisdiction.

In Banney v. Morrow (1876), 3 Pugs. (X.B.) 270, an attempt 
was made in New Brunswick to garnishee moneys due by the 
.Etna Insurance Co. to the judgment debtor. The head office of 
the company was in the United States, but it had made a deposit 
with the Dominion Government, as required by the Canadian 
laws, to enable it to do business in Canada, and had a general 
agent in Montreal for the Dominion and an agency in St. John 
to carry on insurance business, and an agent authorized to issue 
policies and to receive premiums, who resided in St. John. Tin- 
question was raised by the garnishee and it was argued, because 
the company could be served with the order under the law in 
force in New Brunswick by delivering it to the agent in St. John, 
therefore the company could be made garnishees, but Duff, J.. 
said :

This is much the same as saying that because it could be served wit l 
cess therefore the plaintiff has a right of action against it. It is inv 
the order of the argument. The right to proceed is one thing; the m< of 
proceeding is another.

He held that the debt could not be garnisheed.
In Canada Cotton Co. v. Partnalee, 13 P.lt. (Ont.) 308; Parker 

v. Odette, 16 P.R. (Ont.) 60, and Boswell v. Piper, 17 P.R. (Ont.) 
257, the point raised here was decided adversely to the plaintiff's 
contention.

The first was a decision of the Common Pleas Division Galt 
C.J., Rose and MacMahon, .1.1. The second was the decision 
of a Divisional Court composed of Ferguson and Robertson, JJ-. 
and Boswell v. Piper was also the decision of the same two Judges 
who affirmed the decision of Rose, J. In this cast1, it was sought
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to distinguish it from the previous cases by contending that the 
garnishees had an agent or attorney and a chief agency iti the 
province upon whom process could be served under an Act of the 
legislator?. Ferguson, .1., said: (p. 259).

1 am unable to eee that t he farts of having an attorney and a “chief" agency 
in this province as required by and for the purposes of the provisions of that 
Act of the Legislature enable mo to say that this insurance company (an English 
corporation), is within Ontario as required by rule 935 of the Consolidated 
Rules.

Robertson, J., concurred.
The present Chief Justice of this Court, then Graham, E.J., 

followed Ranney v. Morrow, in the cast1 of Terrell v. Port llood
Richmond II. Co., 45 N.S.R. 360.
The foregoing cases effectually dispose of all the points raised 

at the argument.
The fact that the debt was assigned to Miller before the garni­

shee proceedings would, if the assignment were proved to have been 
properly made, also seem to be a good ground for setting aside 
the order, notwithstanding that no notice had been given of tin* 
assignment, but there may be some question as to the assignment 
having l>ecn executed by an attorney g authority to make 
it. and in view of the conclusion I have reached on the first ques­
tion raised, it is unnecessary to discuss this.

The fact that the money was paid over by the insurance com­
pany under the garnishee order absolute before the proceedings 
were known to the judgment debtor or the assignee leads me to 
say that I think it is very advisable that the order 
debt should, in all cases where possible, be served on the judg­
ment debtor, as well as the garnishee. ( )f course, there is nothing 
in O. XLI1I. requiring such t-ervice, but if the service had been 
made in this case, the garnis ice would not have found itself in 
the unfortunate position it is.

For more than 50 years, with practically the same rules in 
force as here, the Judges in Ontario have required notice to be 
given to the judgment debtor.

In Ferguson v. Carman ( I860), 26 V.C.Q.B. 26, Draper, C.J., 
in delivering the judgment of the Court said, in speaking of the 
order attaching the debt (p. 28):

This summons was not required to he served on the judgment debtor which 
had been the course pursued by the different judges in Chambers for a long 
lime past to prevent difficulties and questions arising from the want of notice
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to him. Him! my attention been vailed to it at the time I would not huv 

granted the summons without that being inserted.

And again, at p. 30:
Our statute in this respect follows the English Act and there is no pranir. 

so far as we van discover in England, such as has been frequently adopted with 

us. of requiring the judgment debtor to be served with the summons. Thi< is 

so far as we are aware, the first occasion on mat ter has been brought

under the notice of the Court, it is, of course, imposing an a duty

and some expense upon the lent creditor, and it might sometimes In 

found difficult to serve him and he might not always choose to appear nr e. 
give notiee to his assignee. That the assignee as a measure of precaution 

should give notice of the iissignment to the debtor of the assignor, the ju la­
ment debtor, is a measure of precaution he should never omit ; and if the garni 

shee having notice of the assignment takes no notice of the summons to show 
cause, and does not choose to ask that no order should be made on him to pay 

the judgment creditor because of the alleged assignment, he must take what­

ever consequences may legally attach to such omission. Still we think the 
notice of the application to the judgment debtor would be in all eases a pru­

dent step for the sake of the garnishee; the only doubt is whether we have the 

right to impose a condition on the judgment creditor which the legislature lias 

not sanctioned.

Apparently, ever since this declaration of the Court of King's 
Bench, the practice has been settled in Ontario, to serve the judg­
ment debtor because, in the case of Beaty v. Hackett, 14 P.R. • < Mu. 
395, Winchester, sitting as a Master in ( ’hambers, after discussing 
Ferguson v. Carman, says (p. 397):

The practice has been to serve the lent debtor with the attaching or 

garnishee order nisi. (And again, p. 398): The practice, as I have already 
stated, has been to direct notice of the -ation to be served upon the judg­

ment debtor, and it should have been followed in this case.

I think the practice followed in Ontario on this point should 
be adopted in this province.

I would allow the appeal with costs.
Graham, C.J.:—I concur in the opinion read by Harris. I 1 

wish to base my opinion on the insufficiency of the affidavit made 
in this case by Mr. O’Connor, on which the garnishee order nisi 
was obtained. It does not comply with the order of the Judica­
ture Act respecting tlie attachment of debts, 0. XLIIL.r. 1/because 
it does not show that the company is within the jurisdiction or 
contain words to that effect. I limit myself to that.

Drysdalk, J., concurred with Harris, J. Appeal u' "f,,/Drysdalc, J.
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IN RE GRAND VALLEY R. CO.
Hoard of Haihray Commissioners. March 4, 1915.

I. Ml.NU'II*.VI. COKI’ORATIONH I 8 11 K .‘I—IKK) Ol’KK.XTIUX Of KAII.WAY -
I’OVVKB TO ACqi IKK DOMINION I HAM II1SK—AhsKNT OK MINISTER.

A municipality may acquire the undertaking of a Dominion railway, 
hut under sec. ‘299 of the Hailway Act is without power to operate it 
under the Act except under the authority of the Minister of Railways 
and Canals with the obligation of applying for an enabling Act at the 
next session of Parliament.

Application for an order of the Board.
The Chief Commissioner :—The Board’s attention has been 

called, by the Ontario Railway and Municipal Board, to the 
anomalous position of this railway.

The Port Dover, Brantford, Berlin, and Goderich Railway 
Company was incorporated by Dominion statute 63-64 Viet., eh. 
73. with power to construct and operate a railway from Port 
Dover through Simcoe and Waterford in the county of Norfolk 
to Brantford ; thence to Berlin, in the county of Waterloo ; and 
thence, in a northwesterly direction, through the counties of 
Perth and Huron, to the town of Goderich.

By a further Act of the Dominion Parliament, 2 Edw. 
VII., eh. 91, the name of the company was changed to that of 
the Grand Valley Railway Company.

The Brantford Street Railway Company was incorporated 
under an Act of the province of Ontario, 42 Viet., eh. 73.

By the Dominion Act, 6 Edw. VII., ch. 102, authority was 
given the Grand Valley Railway Company to enter into agree­
ments with the Brantford Street Railway Company and other 
companies under which the Grand Valley Railway Company 
might be empowered to acquire the undertaking of the Brant­
ford Street Railway Company.

In May, 1907. ion was made by the Grand Valley
Railway Company to the Board, the application being made 
under the provisions of section 281 of the Railway Act, 1903, 
for an order of the Board sanctioning the proposed agreement 
under which that railway company acquired the undertaking 
and assets of the Brantford Street Railway Company.

As directed by the Board public notice of the application 
was given.

No objection apparently was made to the transfer by the

CAN.

Statement
The Chief 

Commleeioner.

8714



652

CAN.

Vca

UonunjMiouer.

Dominion Law Reports. 126 D.L.R.

city of Brantford, with a result that the agreement, which was 
subsequently dated August 27, 1907, was recommended by the 
Board to the Govcrnor-in-Council for sanction by Order dated 
October 3, 1907, the agreement being ratified by Order-in-Council 
dated October 25, 1907.

As above noted, the whole of the railway owned by the Brant­
ford Street Railway Company then became part of the Grand 
Valley Railway System, a recital of the agreement stating:

"And whereas it is believed by the parties hereto that it will 
be advantageous us well to the parties hereto and their respec­
tive shareholders as to the municipalities through which the 
said respective railways now run, and to the public generally, 
that the railways so owned by the parties hereto should be su 
dealt with as to be capable of being operated as a continuous 
and connected line of railway.”

The Grand Valley Railway Company has since become in 
solvent, and the city of Brantford, under the provincial statute 
4 Geo. V. ch. 63, see. 6, was authorized to pass by-laws for the 
purchase of the franchises, property, rights, and privileges of 
the Grand Valley Railway Company in the city of Brantford 
and counties of Brant and Waterloo.

Power, by the same Act, is given the corporation to pass by­
law* providing for the election of a Commission to manage, 
operate, improve, and extend the railway subject to the provi­
sions of the Public Utilities Act of the province, with the fur­
ther provision that, until the election of such a Commission, the 
municipality may itself appoint a Commission to act in its stead. 
The Ontario Railway and Municipal Board points out that the 
city has acted on this legislation and acquired the system of the 
Grand Valley Railway Company.

Beyond all question, urban street railway systems, are mat­
ters which properly fall under the provisions of the British 
North America Act within the jurisdiction of the province, and 
apart from any legal question of, provincial rights but as a 
mere matter of expediency and public convenience should be 
operated under that local jurisdiction. The present case is, of 
course, complicated by the fact that the Grand Valley system 
was not merely an urban system, but also included lines run-
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ning out of the city and which as contemplated under the Act 
of Incorporation were of considerable extent, therefore justify­
ing to this extent the original incorporation.

Much doubt may be expressed, however, as to the advisa­
bility of ever incorporating into a railway system as contem­
plated by the Act of Incorporation of the Grand Valley the 
purely local service afforded by the Brantford Street Railway 
Company.

The city of Brantford has also purchased not only that part 
of the railway used for its local business but the whole system.

The Board wrote Mr. Henderson, solicitor for the city, stat­
ing that its attention had been called to the question of the right 
of the municipality to operate the railway, and asking for a 
reference to the statutes that might confer such right, and under 
what authority the railway was being operated. Mr. Hender­
son s reply is as follows :—

“Brantford, February 20, 1915.
“A. D. Cartwright, Esq.,

Secretary, Board of Railway Commissioners,
Ottawa.

“Dear Sir:—
File 28086—lie <Irand Valley and Brantford Street Hailway.

“Upon my return to the office I am in receipt of your letter 
of the 23rd instant.

“The corporation of the city of Brantford has assumed that 
it has the right to operate the Grand Valley Railway in pursu­
ance of its purchase of same. If we are in any error with regard 
to our rights we shall be very glad to be set right by the Board 
and to take any steps that are needful to comply with its re­
gulations in that regard.

“By eh. 03 of the statutes of Ontario of 1914, the city of 
Brantford obtained special legislation, and, among other things, 
you will observe by clause 0 that the city is empowered to pass 
by-laws for the purchase of the franchises, property, rights and 
privileges of the Grand Valley Railway Company in the city 
of Brantford and the counties of Brant and Waterloo. Pur­
suant to this authority a by-law was passed which is set forth in 
schedule ‘A,’ to the Act.

053

CAN.

ic'c’o*
The Chief 

Commissioner.



654 Dominion Law Bepobth. 126 D.L.R

CAN.

It. Co.
The Chief

Commissioner.

!« h.

“In pursuance of the further powers of the various sub­
sections of the Act, the city of Brantford has appointed a com­
mission to manage, operate, improve and extend the railway, 
and in due course it is the intention that a commission shall be 
elected to supersede the present commissioners. You will ob­
serve that the Act gives us power to appoint commissioners 
until such time as we shall elect same.

“The city of Brantford entered into possession of the road 
last August, and immediately thereafter proceeded to improve 
it both as to its road-bed and rolling stock, and 1 think 1 can 
safely say that any person who saw the railway previous to its 
ownership by the city would not recognize it now as the same 
railway.

“1 hope the above will answer your question fully, and if 
not will be glad to furnish such information as required.

Yours truly,
“(Sgd.) W. T. Henderson."

In my opinion the right of the city of Brantford to operate 
this Dominion undertaking is subject to the provisions of sec. 
299 of the Railway Act. So far as the acquisition of the line 
is concerned, I assume that it has been properly acquired by the 
city. So far as operation by the city is concerned, the ques­
tion is as to whether it has any corporate power to operate a 
Dominion franchise. Undoubtedly the Ontario statute referred 
to gives the city enabling rights, such rights that allow it to 
purchase the assets of the railway company. I nevertheless 
think, that its provisions cannot clothe the city with the right to 
operate a Dominion railway. In other words a provincial legis­
lature cannot authorize the operation any more than it could the 
construction of a railway declared to be for the general advan­
tage of Canada. The result is that the city had the right to use 
municipal funds in the acquisition of the railway and now owns 
the undertaking, but without power enabling it to operate this 
Dominion franchise under the Dominion Act. In such case the 
provisions of the section apply, and the city may operate under 
leave of the Minister of Railways, with the obligation, during 
the next session of the Parliament of Canada, of applying for an

-
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Act which would enable the city to hold, operate, and run the 
railway.

As a matter of fact only a comparatively small part of the 
railway authorized by the incorporation has ever been built, 
and it would occur to me that the advisability of the withdrawal 
of the railway from the jurisdiction of Parliament might be 
considered. An analogous action was taken by Parliament in 
the ease of the Montreal Park and Island Kailway, 1-2 Geo. V. 
ch. 115, under which that company was authorized to enter 
into an agreement with a number of provinciaily incorporated 
companies named for conveying or leasing to such companies 
or any of them, in whole or in part, its undertaking, including 
its charter, contracts, franchises, rights, powers, privileges, ex­
emptions, and also the lands, railways rights of way, works, 
plants, machinery and other property to it belonging.

Should the city adopt this suggestion appropriate legisla­
tion would enable it to acquire the Grand Valley Railway and 
operate it under its existing provincial powers under the super­
vision of the Ontario Railway and Municipal Board.

1 might add that the only other municipality, to my know­
ledge. operating a railway subject to Dominion jurisdiction is 
the pity of London, lessee of the London and Port Stanley 
Railway.

In this instance express power was conferred on the city 
to “make, complete, equip, operate, alter, maintain, and manage 
the railway, ’ ' 4-5 Geo. V. eh. 96, see. 2; and sec. 5 conferred on 
the London Railway Commission “the whole management and 
control of the making, completion, equipment, operation, altera­
tion, and maintenance of the said The London and Port Stanley 
Railway for, and as the agents of the corporation.”

Mr. Commissioner McLean concurred.

FRASER BRACE A CO. v. CANADIAN LIGHT A POWER CO.
(Juebee Court of Review, Charbon neon. Demers and Creenshirlds,

JJ. December 3, 1915.
1. Contracts (§ IV A—321)—Recovery for extra work—“Effective”

CONSTRUCTION OF COFFER-DAM.
A contract for the construction of a coffer-dam providing, that “what­

ever type of dam is used the contractor shall assume all responsibility 
for the effectiveness and maintenance thereof,” renders the eontraclor 
responsible for the full effectiveness of the coffer-dam, and will preclude
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him from Haiming any additional sum for extra work or delays in Moling 
the dam so as to make it effective.

lArt. 1690, C.C. Que., applied.)
2. Contracts (§ IV C 3-357)- Delay in performance—Error W \i\ kh

A contractor is not res|Minsihle for the delay in the completion of a work 
occasioned l»y the joint error of the parties, particularly where such delaj 
is condoned by their subsequent conduct.

3. Contracts (6 HD 4— 1H8)—Liability of contractor for conuiitox
of building—Works in water—(’offer-dam.

Art. 10HS, C.C. Que., making a contractor and architect jointly ml 
severally liable for the work, even if the building jierishes from the un­
favourable nature of the1 ground, applies to works in water and to iIn- 
const ruction of a coffer-dam.

Review of the judgment of Archibald, J., Superior Court, 
which is varied.

The plaintiff’s action is in recovery of $69,532.58 from the 
Canadian Light & Power Co., for work done in the Beauhurnois 
canal in connection with its hydraulic power. J. G. White & ( o., 
the other defendant, acted as the engineer, the agent and the 
representative of the former company. In the amount claimed, 
the sum of $15,861.87 was due on the engineer’s certificate. There 
was no certificate for the balance. The plaintiff prayed for 
condemnation money against the first defendant, and that the 
other company be ordered, as engineer, to grant to the plaintiff 
his final certificate. The claim was later reduced to $65,605.87.

The defendant, Canadian Light and Power Co., pleaded in 
substance, that the plaintiff did not carry out its contract with tin 
defendant in accordance with the condition of the contract; that 
no final certificate had been issued, and that it was a condition 
precedent to any payment that the contractor should obtain such 
a certificate. The defendant complained also of over-charges for 
extra works. It also claimed liquidated damages for delays, 
alleging that it was stipulated in the contract that for each day 
that the* work shall remain unfinished after the delay fixed in the 
agreement, the contractor shall pay the company the sum of *100 
per day. The amount so claimed by the company is 8253,00(1 
which it offered to plaintiff in compensation for its claim.

The defendant J. G. White and Co., did not plead, hut *en 
rapporta à justice.

The Superior Court maintained the action for $65,330.09 and 
declared that the plaintiff was not obliged to obtain a final cer­
tificate from the engineer defendant before bringing its action 
against the defendant Canadian Light and Power Co., and that
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de bene esse, the judgment would stand in the place of this final 
certificate.

Davidson, Wainwright A Alexander, for plaintiff.
Foster A Martin, for the Canadian Light A Power Co.
Fleet A Falconer, for J. G. White & Co.
Charbonnbau, J.:—This contract is dated April 13. MHO, 

hut appears to have been finally signed and made binding only 
April 28. 1910. It was originally negotiated between the Canadian Chsrbonneeu. j. 
Light and Power and Charles K. Fraser A Co., a firm which was 
afterwards replaced by the present plaintiffs.

A general perusal of the facts of the case shows that the whole 
difficulty between the parties, the cause of all the delays and 
additional work required, and therefore the origin of all the extras 
claimed by the plaintiffs and the liquidated damages claimed by 
the defendant is the common misapprehension of all the parties 
as to the nature of the IhmI of the river at the entrance of the 
canal, and as to the extent of the work required to build the coffer- 
flam by which such entrance was to be closed, so as to take the 
water out of the canal and execute the divers transformations 
which were necessary in order to utilise that canal for a water 
power.

After the contractors had built that coffer-dam according to 
the a-" d plan, which was crib work, the parties soon found 
out that, through some cause or other, it would be insufficient to 
keep the water out of the canal, that the earth that had been 
dumped outside of the crib work was all slipping away into the 
lake and that it would be absolutely impossible to pump out the 
water and keep the canal dry during the work. A modification, 
apparently suggested by the plaintiffs and agreed to by the 
engineer in charge, was adopted. It consisted in throwing an 
additional crib work ahead of the coffer-dam and dumping more 
earth between the two so as to seal the coffer-dam and make it 
water tight. Every one expected that this would prove efficient, 
and it apparently did, but it took more than a month's additional 
time to do this work. I say that this new work apparently ful­
filled its purpose, but when they began emptying out the canal 
they found out that the water was coming in such a large quantity, 
other through insufficiency of that improved coffer-dam or 

leakage in the north bank of the canal that it would he,
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if not absolutely impossible, at least dangerous and imprae-ticahli 
to work, especially in the lower part of the canal. The defendant 
then requirent the plaintiffs to build an additional coffer-dam at 
lock No. 14, which was agreed to by all parties and arranged for 
as to cost. They also changed the conditions of the contract a> 
to taking care of the water. That is provided for by a letter of 
date July 27, 1910. The enormous delays caused by this original 
trouble* in the entrance coffer-dam are responsible not only for 
the additional claim mai le by the plaintiffs for that extra work 
put in it, but also for the extra cost addenl to the rest of tin* work 
by the fact that instead of being able to do that work during tin- 
summer time1 they had to do part of it in the winter. Those delay- 
are also relied upon by the company defendant for its claim of 
liquidated damages for delays in the completion of the work.

Of course there art* a few items for extras which do not depend 
on this single fact and will lx* dealt with separately ; but the main 
question to be derided is who is responsible for the insufficiency 
of that initial work which was the key of the whole contract.

The first judgment admits that under ordinary circumstances 
the contractor would lx* held responsible. Art. 1688 makes it 
clear that the contractor and architect are jointly and severally 
responsible* for tlx- work, even if the building perishes from the 
unfavourable nature of the ground. There* is no question that this 
applies to works in the water and to the coffer-dam in question 
in this case (See 6 Mare-aele p. 560 on Art. 1792 C.N.; 4 Aubry A 
Ran No. 374; 2 ( luillouard, Contrat de Louage. Nos. 804-865.)

But the judgment finds that the* engine*e*r who has furnished 
the plans shejuld have* known lx»tter and that he- should he held 
responsible* as towarels the- contractor for the- sufficiency of the 
surve-ys anel plans, that being the- servant e»f the- proprie-tor ami 
ae-ting under his orde-rs he- maele* the proprietor re-sponsible in his 
place- towarels the- contractor. In the opinion of the- first judgment, 
the- special circumstances of the- case would justify the n-aelingeiut 
of that article* from the contract.

I will not discuss this the-ory which is base-el on a ve-rx clalwratc 
anel voluminous array of French doctrine- and Knglish jiirispm* 
ele-ne-e, although it is still a very ele-batable questiem, at least as 
far as the- French elex-trine is concernée!, whether a >tipulafioit 
relieving e-ithe-r the- e-ontrae-teir or the- architect of all re-sj»emsihility 
is valid, the- contention e»f the- école being that sue h a law i- e nacted
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in tlit* interest of publie safety and cannot be altered by private 
agreement. But if we put aside that interpretation, if we admit 
that the defendant is responsible for the plans of the engineer; 
and if such circumstances as mentioned by the judgment can 
alter the bearing of the art. 1088. surely the stipulation in the 
contract itself can restore to that article its full force and binding 
effect as against either of the two parties.

First of all, let it be observed that the contract specifically cimrbonneeu.j. 

mentions that the contractor should not rely on the test I Hirings 
or plans prepared by the engineer of the company. The contract 
says: -

The company has carried out investigations as to the character of the 
material to he encountered by means of steam drill test borings. The test 
I Hirings made at various |M>iuts along the canal have been completed by the 
company, to aid the contractor in forming an idea of the character of the ma­
terials to be encountered in the work to be done under this agreement, but it is 
understood that the contractor shall determine for itself in midiny its pro/msal 
as to whether said borings correctly represent the mater in! to he encountered.
It must also be understood by the contractor that, while these test borings 
were made substantially at the places shewn on the plans, and were carried 
to the depths indicated on the profile, the Company dins not express imply or 
ngm that this information, or any other general information with regard to 
existing conditions, as given on any of the plans, is eren approximately correct.

Further on it is stipulate! that the contractor shall take all 
the responsibility of the work and bear all possible losses even by 
the nature of the ground:—

The contractor shall take all res/mnsihility of the work until its final accept - 
anec hy the company, and shall bear till losses resulting to it on account of the 
amount or character of the work, or because the nature of the land in or upon 
which the work is done is different from what is assumed or was ex/ieeted. or on 
account of the weather or other cause, and the contractor shall assume the 
defence of and indemnify and save harmless, the company, its officers and 
agents from all claims of any kind in connection with the work to be jierforined 
hereunder.

Then comes the description of the work to be done and the 
specific responsibility of the contractor as to the coffer-dam.

\ coffer-dam will be built across the canal entrance and extended into lake 
n. Francis just outside of the north bank of the canal at the intake as shewn 
"tithe plans or as directed by the engineer. The type of coffer-dam shall be 
Mono filled timber crib, as shewn on the plans, except that, if the contractor so 
desires. ,1 may submit an alternate design for approval by the engineer, but it 
is distinctly understood that whatever ty/w of dam is used the contractor shall 
ii''iwir nil ns/tons ih il it y for the effect ii<eness and the maintenance thereof.

1 he earth filling, timber, and other materials to be used, in whatever type 
"f dam is constructed, shall meet with the approval of the engineer in size, 
kind and quality, but it is to be understood that the approval of the engineer
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u* to the type of dam or quality of material* used therein does not relieve 
the contractor from the obligations to have the eompany harmless ;i Im.\> 
specified.

And on this the plaintiffs put in a tender for a lump sum of 
$18,500.

It makes no difference what type of construction he adopted 
as he had the choice between the different plans offered and could 
even submit an alternate design.

The contractor was bound to the effectiveness of the work. 
The letter of the managing director of the company defendant 

does not in any way alter the stipulation that whatever plan* un­

adopted, whatever materials are used, whatever approval had been 

given by the engineers would not relieve the contractor from tin- 
obligation of keeping t he company harmless and being responsible 

for the full effectiveness of the coffer-dam. The contractor did 

not agree to build a certain coffer-dam according to plans and 
specifications, but to build a dam that will absolutely dose tin- 
water out, so that the work can be done behind it. and that for 
a lump sum of $18,500. With such a contract I fail to set- how 

the contractor can claim any extras for the work that he had to do 

to seal his coffer-dam so as to make it effective, especially in face 

of art. 1090 (’. (*., which enacts that he cannot claim any addi­
tional sum u]xm the ground of a change of plan or specification 

or of an increase in the labour and material, unless such change 

or increase is authorised in writing and the price thereof i> agreed 
upon. In this case the additional work that the contractor had 

to put was never allowed as an extra, either by the engineer or 

by the company proprietor. On the contrary, relying on the 

disposition of tin- law and on the clear agreement of the contract, 

the company defendant always maintained that the contractor 

was responsible for the effectiveness of the work under any cir­

cumstances.
The principles above enunciated would also apply to the 

extras claimed by the defendant for extra cost of labour on account 

of the delays that were caused by the defects of that original 

work and by the time occupied for building the supplementary 

coffer-dam.
There is an additional reason to reject mostly all tho>i items, 

which seems as peremptory. Those items are called extras by 
the plaintiffs, but as a matter of fact they are damages claimed
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for having l>een delayed into tin- winter season to make that part 
of the work. Supposing the plaintiffs were of opinion that those 
delays were attributable to the company defendant, their only 
recourse was to refuse to do the work for the same unit price, 
stop their men and if the company did not agree to a new scale 
of prices, give up the job altogether and claim damages.

Instead of that, they go on with the work without a word of 
protest until the whole is finished. This must be construed ns 
an acquiescence pure and simple. The company defendant was 
absolutely justified in the belief that the plaintiffs were executing 
their contract for the unit price that had been set in it. as they 
had agreed and were bound to. Moreover by the contract all 
claims for damages must be made within five days from.the time 
they are incurred. The plaintiffs never made any claim until 
long after the contract was at an end. Their claims are. in my 
opinion, formally debarred by that clause in the contract which 
was never waived. I have not found any valuable reason given 
either in the judgment, the respondent’s factum or arguments 
why this part of the agreement should be ignored or set aside.

I would therefore suggest that the following items which were 
granted by the first judgment should be struck off: extra costs of 
rock excavation 84,97<>.8fi, extra cost of earth excavation 88.5ti0.20. 
extra cost of concrete 83,908.31, extra cost structural steel erected 
«600, delay to shovel work on account of insufficient dump 85.475, 
extra work on coffer-dam 80,275, additional cribs placed in con­
nection with same work 83,200 —a total of 833,055.37 to be reduced 
from the judgment.

The other items being the balance due on the engineer's es­
timate of October 1911, and some extras for delays in furnishing 
material for intake piers should be allowed as also the cost of 
insurance on labour in taking care of the xvater.

Nevertheless I would not feel justified in granting the con­
clusions of the company defendant as to liquidated <lamages. It 
is true the contractor agreed strictly to pay them in case of delay, 
even if the quantities were increased: it is true, in my opinion, 
that the transferring of part of the work from the summer to the 
winter season is due to the initial mistake about the coffer-dam 
for which I hold the contractor responsible; but it is clear that it 
"as a joint mistake. When the company agreed to share the 
expense of taking care of the water, it condoned those delays.
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QUE. True it is that in this change which was made to the contract
<\ it. and which is contained in the letter of July 27, it was stipulated

I' »f \skk that the rest of the contract would not he altered ; hut it was the
Huy k very fact that the water could not he taken out early enough 

,, that was the cause of those delays.
Vn ht&X The company should, at least, he adjudged to have agreed 
1'owKK (*<i. to share that responsibility, and in this state of things, it would 

CLsrbonneau,J. he unfair to insist on the claim of liquidated damages. In mv 
opinion, the defendant is debarred from urging such a claim under 
the circumstances. Added to this there should also he the fact 
that the quantities were enormously increased, in some instance*, 
as much as 100 per cent. It is utterly inqmssiblc to admit that 
the parties contemplated any such increase when they agreed to 
a clause so strict as the one relating to delays. Moreover, >ome 
of the minor delays were caused by the company, and according 
to the current jurisprudence, this should justify us in rejecting 
the conclusions of the company defendant.

The first judgment should also he maintained as to the de­
murrer of the defendant, which was duly dismissed, hut in my 
opinion, it should he altered as to the amount granted to the 
plaintiffs and reduced by the sum of $33,055.37.

Demers, J., concurred.
(Ireenkhieldh, J., dissented. Judgment varied.

LONDON RAILWAY COMMISSION v. BELL TELEPHONE CO
littiml of Railway Comniisniom‘rn. April 10, 191'».

I. It.xii. ways < ft Mil— I7«i—TKi.mm.\K wiiik < koksimis—Liaiiiiiiy nw
COST OK SAISI.Mi—SKMOK AM» .11 MOH KVI.K 

Where the wire* of a telephone company crossing tin* line 
of a railway company, which is changing its *>>tvn t 
ojieration from steam to electricity, mpiire to Ik* raised, the 
railway Is-ing senior in construction, the telephone company must I war 
the cost of raising its wires where the fee of the property ci""«d i- hi 
the railway company, hut at highways where the only light i the 
railway company is to cross with its tracks, the telephone company 
is senior with its construction to the railway company’s new oorlieail 
wires anil the latter must hear the cost of raising the telephone win* 

\ Ha milfoil Hirer I R, Co. \ I Ira ml Trunk It. Co. | Kenihrm/< i 
Crossinif Cam ). 17 Can. Ky. ( as. 3W.1. followed.|

Application for an order of the Board.
The Chief Commissioner:—The London Railway Commis- 

Commiiskmw. gj0H |1HN niade application, in a number of caseN. for Ciders 
directing the Bell Telephone Company to raise its wires at
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jiniiits where they cross the London w Port Stanley Railway 
Company’s tracks. In this caw, as well as in Files Nos. 25542.13, 
25542.9, 25542.7, 25542.1. 25542.2, 25542.4. 25542.6, and 25542.3, 
the crossing occurs along the line of the public highway. In 
some other instances, the file does not shew that the crossing is 
mi a highway, and it may well be that the crossing occurs over 
the private right of way of the railway company at the other

The London & Port Stanley Railway Company is changing 
its system of operation from steam to electricity. The electrical 
system the company is adopting is the overhead catenary, with 
the result that the present telephone construction has to be 
changed and the telephone wires changed at these crossings, and 
new poles put ill, so as to provide proper clearance for the new 
railway overhead construction.

There is no reason why orders should not be made in each 
case, directing the Bell Telephone Company to change its plant 
at the points in question, as requested. The Bell Telephone 
Company, however, claims that the applicant should be at the 
cost of this work, and relies on paragraph No. (i of the Board’s 
Standard Conditions and Specifications for Wire Crossings. 
The railway company claims that its railway was constructed 
and in operation shortly after 1853, and was operating at the 
crossings in question long prior to the erection of the Bell Tele- 
phone Company’s plant and equipment. The applicant states 
that it is senior to the Bell Telephone Company, and that, as 
changes which have been made arc necessary for the proper 
operation of its line, the Bell Telephone Company should be 
at the cost of making the necessary change in its system.

In so far as any crossings over the actual right of way by 
the applicant are concerned, 1 am of tin- opinion that the London 
Railway Commission is correct in its submission, and that its 
seniority must prevail. The fee of the property crossed by the 
wires of the Bell Telephone Company in this instance, is in 
the railway, and, under the Board’s practice, the right of cross­
ing that the Board has permitted over the railway company’s 
right of way must be subject to the reasonable exercise by the
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railway company of ils proper right h, and as permitted In tin 
Hoard.

In so far. then, as these crossings are concerned, an order 
will go that the work should he required, at the expense of tin 
Hell Telephone Company. The larger number of crossings, how 
ever, consist of cases where the plant of the Hell Telephone < 'mu 
pane is Imilt. under the authority of the Dominion Act. along 
the highways, the wires crossing the railway construction along 
tin1 line of the highway crossing. In this instance, so far as tin 
record shews, the fee is in the , with the right in
the railway company to cross the highway with its track. Win i 
1 hr crossing was first occupied by the Hell Telephone Company 
this was the only right which the London & Port Stanley It.n 
way Company had. It had at that time no right to cross tin 
highway with wires, or to put any obstruction on the higliwn 
except as authorized by the Railway Act and necessary for tin 
purpose of carrying the railway, which was then operated h\ 
steam, over the highway.

Railway companies, under such circumstances, have no rights 
outside of the order of the Board, conferring the right of cross­
ing, which right is confined to the actual work required to In 
done. So that a railway company, in case an elimination of the 
grade crossing is considered, with a one hundred-foot right of 
way on each side of the highway and only one track authorized 
across the highway, would, as of right, only be entitled to a con­
sideration of the single track. He, Hamilton and (Iraml Trunk 
Hailwan Company, Kenilworth Avenue ('ase, Kile No. 237Ô-'!.

While, therefore, at these highway crossings, the track of 
the London & Port Stanley Railway Company is senior to the 
const ruction of the Hell Telephone Company, the new overhead 
work requiring the change was not authorized at the time the 
Hell Telephone Construction took place, with the result that the 
railway company’s new overhead work is junior to the Hell 
Telephone Company's construction, and the costs of all changes 
rendered necessary for the convenience of the new railway con­
st ruction at highway crossings, must, therefore, be paid by the 

applicant.
Tin: Assistant Chief Commissioner concurred.
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VANCOUVER BREWERIES LTD. v. DANA & FULLERTON.

Dominion L.wn I{i torts.

CAN.
Sii/m iiie Court of Canaila. Sir Charles Fitzpatrick, ('..I.. anil Davies

i •.. it I__/............... ; ij___i....... ii \ i i i... -

I I.WIH.nim \M> TENANT (§11 I > ltd) LkskiUi's KAII.VHK TO IMI'llnVt

The forfeiture of :i liquor lircnnc rmilting from the fail un* of ;i lessor 
hi improve the leasetl premises in :ieeonlanee with :i nmnieipnl régulation 
as reipiireil by a covenant in the lease, does not in the absence of a pro­
vision to that effect express or implied, put an end to the lease so as to

Koukkimio: m i.iyvoit license Termination hi i.exse

DiiJf. Anijlin anil Hrnileur. .1.1 Korrnilnr 2. P.H.Y

relieve tlie leaser from liability for rent thereunder.
[Hart's Trustas v A mil. |lWW| li Sess. (’as :ili; (triinsiliil v. Siccil-

i mi ii. |I!MH»| 2 K IV 7 10. followed; Jû D.l, l{. 0( is. _’| H.C.lL P.I. affirmed.|

Appeal from the judgment of the Court of Ap|>eal for Itritish statem.nt 
(’oluinl)iu, 25 D.L.H. 508. 21 ICC. li. IU. affirming the judgment of 
Morrison .1.. at the trial.

La fleur, K.C., and Harvey, K.C.. for the appellants.
Wallace Xeshilt, K.C., for the respondents.
Sut Ciiakles Fit/patkick, ( . .1,: This is an action by the sirrimru- 

respondents (plaintiffs) to recover the rent of certain hotel proper­
ty. The defence was that by certain covenants in the lease t he 
plaintiffs or their assigns undertook to enlarge the premises so as 
to comply with the by-laws and regulations of the city governing 
places for which liquor licenses were granted. Their defence 
alleges that by those regulations an enlargement of the premises 
and certain structural changes with respect to heating, lighting, 
etc., were required. The plaintiffs refused to make the necessary 
improvements and as a result the appellants lost their license.
They thereu|Hui gave up possession and refused to pay rent and 
counterclaimed for damages. The trial Judge gave judgment 
for the plaintiffs (respondents) and dismissed the counterclaim.
The appellants (defendants) thereupon appealed to the full 
Court and their appeal was dismissed.

I am of opinion that the judgment below should be con­
firmed on the very short ground that the land and house, and 
not the license, were the subject-matter of the lease and the 
right of the tenant to occupy the house for any other purpose 
continued after the cancellation of the license.

The appeal should be dismissed with costs.
Davies, J.:—I think this appeal must fail, being concluded J.

hy the decisions in the ease of Hart's Trustees \ . Arrol, 111103]
0 S<‘ss. ( as. 3(1, and (irimsilick v. Street man, |lff(M)| 2 lx.It. 710.
In the latter of these eases it was expressly held that in the ease of 
premises leased and described “as a beer house and premises with
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bakehouse in the rear,” with covenants on the tenants’ part to 
continue the premises as a beer house at all times during the 
term of the lease, the non-renewal of the license has not tin- 
effect of putting an end to the lease and the defendant \\n<, 
therefore, liable for the rent.

In the former (a Scotch ease) the same principle was affirmed. 
That was the case of the lease of a shop for ten and one-half 
years for the purpose of the tenants “carrying on therein the 
business of wine and spirit merchants.” It was held that tin- 
lease was not brought to an end by the loss of the license and tin 
consequent failure of the purpose for which the shop was It"

The reasoning upon which the conclusions of the Courts \\< n 
reached in both cases was that it could not be said there was a 
total failure of consideration for the tenant’s covenant to pay tin­
rent or that the leases had come to an end by the non-renewal or 
cancellation of the licenses. The tenant’s obligation to pay rent 
stands unless it can be shewn against the landlord that In- has 
failed to do something that he has undertaken and so disabled 
himself from enforcing the obligation.

In the case at bar it seems clear that the landlord has under­
taken no obligation whatever as to the continuance of the license. 
He therefore has not disabled himself from enforcing the obliga­
tion of the tenant to pay the rent. The lease continues and the 
premises may be used by the tenant for other and different pur­
poses than those evidently intended when the lease was entered 
upon.

Mr. Lafleur's contention was that if the license was cancelled, 
for any cause except the lessee’s fault, the lease ended and the 
lessee ceased to be liable for rent under it, but that contention 
is at variance with the principle on which the eases above referred 
to were decided and which commends itself to me as sound Ap­
peal should be dismissed with costs.

Idington J.:—The respondents, as lessors, recovered judg­
ment against appellant upon the covenant to pay rent, contained 
in a lease dated November 15, 1905, whereby the lessors demised 
certain lands, described by metes and bounds, in Vancouver. I«>r 
a term of years.

The premises so demised had then a building thereon used as 
a hotel duly licensed, until July 1, 1913, from year to year, to sell
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intoxicating liquors therein. At tin- expiration of the year end- CAN'
ing upon said date the duly constituted authorities in that he- S. (’.
half refused to grant any such license thereafter for said hotel. yAn«oivkk 
The appellant contends that thereby the lease was terminated ltREWKH,E8 
and it as lessee was not to he further liable upon the covenant to Dana a 
pay rent. It insists that the original parties to said lease, in con- l LI I KHION- 
tracting therefor, contemplated that the premises so demised Idh'“'""' '• 
should he used only as a hotel so licensed. Counsel for it points 
out that in !>eginning the description of the land demised, the 
words, “all and singular the hotel and building situate.” etc., and 
after giving the nudes and bounds of the property, uses the words 
“which premises are now known as ‘The Royal Hotel.’ and for­
merly known as the ‘Gambrinus Hotel,’ together with the appur­
tenances thereto belonging,” and that, coupling those and other 
like expressions with tin* covenants which follow relative to the 
license and the possible requirements which the retention of this 
house on the list of licensed hotels might involve, there is clearly 
implied a condition that upon the lessee’s failure to obtain a license 
the lease should end.

It was easy to have expressed that intention, if existent, rela­
tive to its termination as obviously a necessary thing to
have expressed as was the possibility of destruction bv tire and 
what was to happen in that event.

This express provision for the contingency of destruction by 
fire and absence of a like provision relative to the contingency of 
loss of license, seems to exclude1 the possibility of finding in the 
instrument any implied condition such as contended for.

It is further to be observed that the law never recognized the 
lessor as entitled to obtain a license. It is only the* lessee* who can 
he licensed. He is licensed to sell intoxicating liquors in the 
building in which he is the lessee. And as a condition precedent 
to his obtaining such a license he must be the lesse*e or owner of 
a property whereon are.........  < which conform with the require­
ments of the law in that regard.

There was no lease of the license at all possible and none such 
existed, though mutual covenants wen- framed and entered into 
whereby the lessor might possibly assert a claim to tin1 license at 
the expiration of the term or forfeiture of the lease, or prevent 
a transfer of the license against his will. The like devices have

8^71
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long been resorted to by those who unhappily are proprietors of 
hotel property, but. whether effective or not, they neither express­
ly nor impliedly have any relation to the determination of the term 
of the demise unless expressly made so.

The license only issues for a year. It may be lost—as has 
happened -one year and be renewed the following. The hotel 
business proper can go on without a license. It might lie argued 
that a tenant under a lease* worded as this, must continue to earn 
on a hotel whether it paid to do so or not. Without an obligation 
relative thereto, 1 should think there was no such condition or 
covenant implied by mere* words of description such as tlrse 
parties have used. In this case words are used binding the* lessee 
to obtain if he can, a license to be paid for by the lessor.

It is the land which is demised and in absence of stipulation 
to the contrary, it would lx* com}>ctent for the tenant to use it for 
a residence or for the purpose of carrying on any business neither 
expressly nor prohibited. As to cases cited they are
for the most part entirely inapplicable to the question raised.

The expression of Blackburn, ,1.. in Taylor v. Caldwell, 8 B. A 
S. 82Ü, at p. 832. relied upon by Mr. Harvey, of counsel for tin- 
appellant, as intimating that the words “letting" and “rent" were 
of no consequence must be read in connection with the whole of 
what he says and in light of what he concludes. It is. as was usual 
with him, the very substance of tin* thing he looked at and into, 
as it were, and he concluded there was in that ease no demise.

The broad distinction in our law between a demise and a mere 
license has to be borne in mind in looking at many such like au­
thorities and the point of view taken by Lord Blackburn cannot 
be safely discarded in doing so. I think the appeal should l>e 
dismissed with costs.

Duff ,1.:—The appellants’ contention, reduced to its simplest 
terms, is that the covenent to pay rent was subject to an implied 
condition having the effect of putting an end to the obligation 
to pay rent on the premises ceasing to be licensed premises owing 
to causes not arising from the fault of the lessor or lessee. It is 
not disputed that such a condition, if it can be implied, must In-a 
condition affecting the existence of the term itself, that is to say. 
extinguishing the term upon the lapse of the license. There 
might have been a good deal of force in the appellants’ contention

8146
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if the lease had expressly or impliedly required the lessee to use 
the demised property only as a licensed hotel; but no such restric­
tion is expressed in the lease and there is nothing, I think, from 
which such a restriction can be implied.

It may be assumed that the parties did contract, both of them, 
in the expectation that the premises would continue to be licensed 
to the end of the term, but that is not a sufficient ground upon 
which to rest the implication of a condition such as that suggested. 
I find it impossible myself to say that the lessor and the lessee 
if they had contemplated the possibility of the license being can­
celled during the term, must necessarily, as reasonable business 
men, have made such a condition a part of their contract. Having 
regard to the decisions, in analogous questions as between lessor 
and lessee, I think I cannot say that judicially; e. q., Paradine v. 
Jane, Aleyn 26.

The appellants rely upon the principle of Taylor v. Caldwell, 
3 B. & S. 826, and Appleby v. Meyers, L.R. 2 O.P. 651, which prin­
ciple was implied a few years ago in number of cases; Krell v. 
Henry, [1903] 2 K.B. 740; Chandler v. Webster, (1904) I K.B.493; 
Herne Hay Steam Boat Co. v. Hutton. [1903] 2 K.B. 683, and the 
effect of these cases has been stated in a book which has a high 
reputation for accuracy, in the following words:

(ni Where from the nature of the contract il is clear that the contract is 
based upon the assumption by both parties to ii that the subject matter will, 
when the time for the fulfilment of the contract arrives, still exist, or that some 
condition or state of things going to the root of the contract and essential to 
its iK-rformance will be in existence,the non-existence of such subject matter 
or of such condition or state of things when the time for the fulfilment of the 
contract has arrived, affords, in general, an answer to the claim for any further 
fulfilment of the contract, ami also to one for damages for the failure to further 
carry out the contract.
Bullen & Leake's Precedents of Pleadings, 7th ed. at p. 494.

This principle is not. sufficient for the appellants because it 
cannot be contended that the continuance of the license is essential 
to the performance of the contract.

The principle has not hitherto, moreover, been applied in 
the case of a demise of land under wliich possession has been taken 
and it term has become vested in the tenant.

Anglin J.:—If, as is undoubtedly the case, under English 
law, Helfour v. Weston, 1 T.R. 310; Holtzapjfel v. Baker, 18 Ves. 115; 
Counter v. MacPherson, 5 Moo. P.C. 83, at 104-5, the destruction
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by fire or tempest of property demised does not terminate the 
lease or afford a defence to the tenant in an action for rent, I 
cannot understand how the mere refusal of the authorities to re­
new a license to sell liquor upon premises leased for the purposes 
of a hotel can, in the absence of an express condition in the lease, 
have that effect. Krell v. Henry, [ 1003] 2 K.B. 740, and cases like 
it are distinguishable on the ground that in them the right of the 
tenants to possession of the premises was conditional upon the 
existence of a state of things which became impossible. Although, no 
doubt, different in some of its circumstances, the case of Grimsdirk 
v. Sweetman, 11909J 2 K.B. 740, relied upon in the Court of Appeal, 
appears to be in point, and the Scotch case of Hart's Trustees \ 
Arrol, f 19031 6 Sess. ('as. 30, there cited and specially referred to 
by Mr. Nesbitt, is, I think, indistinguishable. There has not 
been a total destruction of the subject-matter of the lease -the 
land and the house upon it remain—and the authorities do not 
warrant the implication of a condition that if the license should 
be taken away the lease should terminate. I agree in the view of 
Jeff, J. (Grimsdick v. Sweetman, 119091 2 K.B. 740, at p. 747), that :

It would to my mind be a most extraordinary thing lo say that 
because the licence litis been taken away the tenant has no right to 
continue to live in the house.
Yet that would be the result if the cancellation of the license were 
to terminate the lease. I prefer not to rest the disposition of 
this case upon the ground that because the non-renewal of the 
license was something which the tenant should have anticipated 
and provided against, he cannot treat it as entitling him to can­
cellation of the lease. This test, formulated in Baity v. De Cres- 
pigny, L.R. 4 Q.B. 180, and referred to in Krell v. Henry. |1903] 
2 K.B. 740, seems to me unsatisfactory—at least I am unable to 
understand why it should not have been applied in such a ease as 
Nickoll iV Knight v. Ashton. Kldridge A' Co., [1901] 2 K.B. 126, if 
it is decisive.

The appeal, in my opinion, fails and should be dismissed with

Brodeur J.:—The relations of the parties are those of lessor 
and lessee. The question is whether the non-renewal of the license 
of the hotel entitled the appellants to repudiate the lease and refuse 
to pay rent.

It had been stated in the defence that the non-renewal of the
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license has been caused by the fault of the lessor. But the ease 
remains now to be considered only upon the construction of the 
contract.

It seems to me clear that the parties had not contracted on 
the basis of the existence of a liquor license. If a warranty had 
been stipulated on the part of the lessor against the non-renewal 
of the license, then he might be liable, but the parties did not 
so stipulate, and no such covenant could be implied; for in 
the case of damage by fire a suspension of rent was stipulated. If 
the contracting parties had also desired that in the case where 
the license would not be granted the rent should not be paid, t hen 
they would have mentioned it.

I am unable to distinguish this ease from the Grimsdick v. 
Sweetman, [1909] 2 K.B. 710 case decided in 1909 in England. 
By an indenture of lease, certain premises described as “all that 
beer house and premises" were demised. The house had been 
licensed as a beer house for a great number of years. But the 
renewal of the license was refused under the Licensing Act. In 
an action to recover rent due, it was held that the non-renewal of 
the license had not the effect of putting an end to the lease and 
that the defendant was, therefore, liable for the rent.

A ppea I distnissed.

SEATTLE CONSTRUCTION & DRY DOCK CO. v. GRANT, SMITH & CO
British Columbia Court of An/teal, Macdonald. C.J.A.. ami Irrimj. Marlin, 

(lallihcr and McPhill i/>*. JJ.A. March 7, 1011».

1. I aidkm k <$Y 507») Demonstrative evidence Samples ok svnkia 
WRECK -C’oVKt’k DISCRETION \s To ADMISSIBILITY— ItEVfEW 

Refusing to permit samples of the hull from the wreck of :i floating 
dry dock to he taken for the use at the trial is within the discretion of tin 
trial .1 mlge under r. 6511 (MX'.) and therefore not revievvable, 
the preferable course would be an order for survey or inspection of the

[Centre Star Minimi Co. v. Iron Mash. I M.M.C. J<»7: Star Minim/ Co 
v White Co.. 0 B <\R. 0. 1 M.M.C V Ills, referred lo.l

Appeal by defendant from an order of Morrison, .1. 
liodtveil, K.C., for appellant.
Maclean, K.C., for respondent.
Macdonald, (\.LA.:- I would dismiss this appeal. The Judge 

exercised his discretion in refusing to permit samples of the hull 
of the floating wharf (now sunk), to be taken for use at the trial, 
and 1 cannot say that that discretion was not rightly exercised, 
In saying this I do not wish it to be taken that I am of the opinion
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that it would be proper in any case to permit samples to Is* taken 
from a structure of this kind, 1 find it unnecessary to come io M 
settle I opinion on that point in this ease, hut to me it sounds 
rather anomalous to speak of taking samples of a ship, for instance, 
or of the hull of a ship, or even of planks or pieces of planks from 
the hull for the purpose of exhibiting them in court. If such a 
course is |>ermissihle under the “sample" rule it should he ordered 
with great caution. It seems to me the preferable course k to 
permit an inspection ami survey.

Irving, J.A.:—I would dismiss this appeal, on the ground 
that the matter is one largely in the discretion of the Judge below

Martin, J.A.: -This is an application to take samples from 
the wreck of the floating dry dock in question which is now lying 
submerged in Ksquimalt Harbour. Nothing was said in tin- >um- 
nions about an order for inspection of tin- res, which is something 
quite apart from the taking of samples which in turn does not in 
general necessarily involve insertion, properly so called, nor 
does it in particular involve it in this case. All that I feel called 
upon to say is that it appears from the meagre materials before 
us that this matter is obviously one which under rule 659. was 
peculiarly within the discretion of the learned Judge below and I 
do not think we should be justified in interfering with his exercise 
of it. Then1 is a series of instructive (brisions under the old rule 
514, identical with 659, on inspection and experimental work in 
mines in Centre Star Mining Co. v. Iron Mask Minimi Cu. Isus ,
I M.M.t '. 267; and Star Mining Co. v. Hymn X. White ( '#». I90J . 
9 B.( It. 9, I M.M.(\ 468, and at 513.

With res|>ect to the affidavits filed on the point of an alleged 
agreement In4ween the solicitors to allow insertion, I express 
no opinion because- that, as above noted, is an application of a 
different kind and should not be interjected into this one.

<ÎALLIHER, J.A.:—Without diriding whether (). 50. rule 3, 
applies to a case of this kind, upon which I have sonic doubt,
I am not inclined to interfere with the discretion of the Judge Mow 
on the material that was before him, and would dismiss the appeal.

Mi Phillips, J.A.:—I would dismiss the apfieal—and as at 
present advised 1 am of the opinion that the case is not one in 
which it would be permissible to direct that a sample lie taken - 
however, the matter should be open to be passed upon later upon a
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further application I «fore or at the trial—and t lie dismissal of this 
appeal shoultl lie, in my opinion, without prejudice to any such 
application. Apjtcal tiittmixurd.

SUDBURY BREWING & MALTING CO. v. CANADIAN PACIFIC R. CO.
linortl of Uailuay Coininissiotwrs. April 7. 11115.

! ( AKKiKRs i 6 IN A—515)—Mii.i.inu ix tbaxnit |‘kivii.w.i —Hy I'Hoim i r
OF HKKWKKIKS.

No installée van Ik* found where a milling in transit privilege on the 
hy produet has lieen granted, apart altogether from the main product, 
a brewing eonipany. therefore, is not entitled to a milling in transit 
privilege mi the < ilia I of malt grain carried by the respondent on its 
line from Fort William to Sudbury, and there brewed in the applicant’s 
brewery.

2. t AKKIKRS (SIVA—515)—MlLLl.XU IX TK.VXNI-1 I'KIVILKUK—l x.ll NT Ills 
VKI Ml.NATION.

Shippers are not entitled to a milling in transit privilege as a matter 
of right, and its allowance in the public interest by carriers to shippers 
in one section must he without unjust discrimination to shipper- in 
another section served by its line.

I Korli v. /Vnnnylraniu If. Co.. 10 l.t .( .11. 075; Ontario .( Manitoba 
l lour Milla v. Canadian Pacifie It. Co.. 10 ( an. Ily. ( as. Lin. followed.|

Application for an order.
Tin: Chikf Commissioner:—This is an application made by 

the Sudbury Brewing & Malting Company for an order of the 
Board directing that a milling-in-transit privilege should be ap­
plied on the “malt grain” carried by the Canadian Pacific from 
Fort William to Sudbury and there brewed in the Applicant’s 
Brewery.

The real question is the reduced rate on the dried grains, or 
as is termed the “offal” after the brewing operation has been 
completed, and which becomes a stock food.

The company is, of course, getting the local rates on the beer 
manufactured, and the applicants claim that, under such cir­
cumstances, it is only just that they should be able to ship the 
"ffnl on the low through rate.

While, in the first instance, 1 was of the view that, owing to 
the fact that this feed came into competition in the East with 
the feed produced by the offal from mills, some relief could be 
granted the applicants; but on further considering the principles 
governing the milling-in-transit privilege. 1 have been obliged 
to change my opinion.

After all, the milling-in-transit privilege is just what it

B. C.

C. A.
•M' I'liilU|M, J.A.

CAN.
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Commissioner.
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says. It is a privilege and not a right. So much so is it a privi­
lege that when the Interstate Commerce Commission, for ex­
ample, first commenced its work, it seemed to lie very doubtful 
whether or not the practice should be allowed to be continued ;r 
all. As 1 read their decisions, it probably would not have been 
continued if it had not been for the fact that the country's busi 
ness had so long enjoyed the right and so many plants had been 
built at points which could not well continue operations if tin 
right was removed, that the Commission thought that, in the 
public interest, the right of the railway companies to grant the 
privilege must be recognized, subject, of course, to the limita 
tion that discrimination must not be practised.

Koch v. Pennsylvania Railroad Company, 10 I.C.C.R. 675 
states the principle as follows:—

“Shippers arc not entitled as a matter of right to mill grain 
in transit and forward the milled products under the through 
rate in force on the grain from the point of origin to the point 
of destination.”

Under the practice of the Interstate Commerce Commission 
however, the allowance of the privilege by the carrier to ship 
pel’s in one section must be without wrongful prejudice to tin- 
rights of shippers in another section served by its line.

The judgment of the Board in the application of the Board 
of Trade of Montreal for an Order directing the Canadian Paci­
fic Railway Company to furnish tariffs covering milling-in 
transit arrangements for corn received at Montreal by rail from 
Georgian Bay elevator ports, and from Detroit, etc., deals with 
the question as follows:—

“We cannot require a railway company to establish a mill­
ing-in-transit rate on anything. It is optional with them to do 
it. If they choose to do it themselves, then they may come 
under our jurisdiction if it discriminates against anybody. But 
in the absenese of any milling-in-transit rate on corn for local 
consumption. I do not see how it can come under oui control 
at all. We cannot require them to put in such a rate as 1 under­
stand it. If they do it. and then if discrimination follows, it 
would come under the discrimination clause.”

On the basis of this question of discrimination, and in view
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of milling-in-transit rates at other points on grain shipments, a 
milling-in-transit rate was required to be put in by the Board at 
Sudbury. This decision goes to the point of recognizing a dis­
crimination as between millers, and to require the extension of 
the tariffs which the railway company has put in at other points 
under exactly the same conditions and circumstances and ex­
actly for the same industry (see judgment of Assistant Chief 
Commissioner in Ontario and Manitoba Flour Mills v. Canadian 
Pacific Railway, 16 Can. Ry. Cas. 430). For example, the move­
ment of the barley that the applicants are interested in may be 
over the Canadian Northern to Fort William. Before reaching 
that point the barley has been turned into malt, or as the appli­
cants style it, “malt grain”: so that, so far as the Canadian 
Pacific is concerned, they receive not barley, but “malt grain” 
in the first instance; and as the applicants contend, the grain is 
entitled to one milling-in-transit privilege on each railway at 
least, the Canadian Pacific Railway Company should be obliged 
to grant it after the brewing operation has taken place.

1 am unable to give effect to this argument. To my mind the 
furthest that the position can be urged from the applicants’ 
standpoint is on the question of discrimination and discrimina­
tion alone. Can it he said that it is discrimination to give a mill­
ing-in-transit rate to a miller and refuse it to a brewer? The 
object of the brewing operation is certainly not the manufac­
ture of feed. If the brewer is discriminated against, why not the 
manufacturer of sugar beets or starch. Why should not the 
sugar beet manufacturer get the special privilege on his dried 
beet pulp which may be used for feed purposes: or the starch 
manufacturer get the low rate on the by-products of the corn 
which he has brought into his factory and which, again, may 
bo used for the purposes of feed.

The review that I have been able to give the authorities has 
not enabled me to find any case where an order as asked extend­
ing the privilege to breweries has ever been made. To grant it 
would seem to be to adopt a new principle which logically would 
have to be carried to such a point as to make such inroads on re­
venues of companies as to seriously embarrass their operation.

What is asked for here is distinct from what is granted under
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the transit privilege. The applicant asks for transit on the by­
product when there is no transit privilege on the main product 
—the beer. In the milling-in-transit privilege it is because a 
transit privilege is provided for on the main product that it is 
also provided for on the by-product. One rule under the Cana­
dian Pacific Railway all-rail milling-in-transit tariff provides 
that, for each car of grain in, a carload of manufactured product 
must be shipped out within ninety days. If, for example, the 
Hour were sold locally and only the by-product shipped out, 
then if ten cars of grain were received inward and only five car­
loads of by-products shipped out, the miller would pay the local 
rate on the other five carloads of grain, which, when ground, 
went into local consumption, and would get the balance of the 
rate, plus the stop-over, only on the five cars of offal, or by-pro­
duct, re-shipped.

While, in the example given above, it is the by-product which 
is shipped out and gets the advantage of transit, it is a case of 
the greater including the less. The origin of the milling-in-tran­
sit privilege on flour was concerned with facilitating the flour 
movement, not the by-product movement. But the former hav­
ing been provided for. the latter was included. In exceptional 
cases, as indicated above, it may be that the by-product alone 
moves on transit, yet it is abundantly clear that it is the privi­
lege granted to the main product which fixes the basis of the 
privilege.

The tariffs have been checked, and no example appears of the 
transit privilege being granted a by-product, apart altogether 
from the main product; and the Board is not justified in grant­
ing the extension asked for.

The Assistant Chief Commissioner and Mr. Commissioner 
McLean concurred.

NOTE.
In Douqlas <(• Co. v. Illinois Central Jin. Co. et al.. Il I.C. 

C.R. 587, it was held that the denial to the complainant of the 
privilege of milling corn into starch under a milling-in-transit 
toll, the right being granted to other industries at Grand Rapids 
and elsewhere to mill corn into other uncooked products, does 
not constitute unjust discrimination under sec. 2 of the Inter­
state. Commerce Act, nor undue prejudice under sec. 3 of that 
Act.
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LEROUX v. McINTOSH.
Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., and Idington, 

Duff, Anglin and Brodeur, JJ May 29, 1915.

1. Records and registry laws (§111 D— 30) — Registration ok substi­
tution—Effect OF SUBSEQUENT SALE UNDER EXECUTION—TlTLE 
ACQUIRED.

A judgment creditor, who becomes the purchaser at a sheriff’s sale of 
land under execution against an institute subsequent to the registra­
tion of the substitution, the will creating the substitution not having been 
registered before an abandonment by the institute, does not acquire a 
superior real right to the land as against the rights of the substitute.

(Arts. 938-941. 950, 953, 962, 411-412. 2090, 2091 One. < < and art. 
781 C.P.Q., referred to; Vadehonrcrur v. Montreal, 29 van. S.t'.R. 9, dis­
tinguished; Trudel v. Furent. 2 Que. K.B. 578, referred to; 19 Rev. Leg. 
444. affirmed, except as to amount of accounting.!

Appeal from tin* of the Court of King's Bench,
appeal side, 111 Rev. Leg. 444, affirming the judgment of the 
Superior Court maintaining the plaintiff’s action with costs.

.1. (leoffrion, K.V., and (l. St. Pierre, for appellant.
Migneault, K.C., and Erroll Languedoc, for respondent.
Sir Charles Fitzpatrick, C.,l. (oral): This appeal is dis­

missed with costs subject to a modification of the judgment 
appealed from directing that all questions as to amounts to he 
allowed the appellant for improvements and whether he is charge­
able with rents, issues and profits from September 11), 11)07, or 
some later date, shall be disposed of in tin* Superior Court after 
the expertise.

Idington, J.:—This case has been argued twice and as re­
sult of due consideration of all that has been urged in the some­
what varying arguments, I think this appeal should be dismissed 
with costs.

Duff, J.:—The registration referred to in each of the arts. 
938.1)39, 1)40, 1)41 and 950 of the Civil Code is, in my judgment, 
the same registration; that is to say, registration at the registry 
office of the domicile. It is not registration affecting immov­
ables as such, but registration necessary to make operative an 
instrument creating a substitution which is unopened. I think 
the effect of arts. 1)50 and 953 of the C.C. and 781 of the Code 
of C.P. is that an unopened substitution registered in the sense 
mentioned, that is to say, pursuant to art. 941, C.C., is not af­
fected by a sale under execution except in those cases pro­
vided for in art. 953, C.C. I think that is the effect of the ex­
plicit provisions of these two articles; and I think the reason­
able conclusion is that to apply art. 2090, C.C. (relating to im-
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movables as such), in such a way as to prejudice rights other­
wise arising from such registration would be opposed to the policy 
of the law. Art 781, O.P.Q., it may be observed, is an article 
dealing primarily with procedure and it ought to be construed a< 
far as reasonably possible so as to effectuate rights resting upon 
the provisions of the Civil Code relating to substantive law. 
It must be read with art. 953, C.C., when the effect of a sale 
under execution upon an unopened substitution is in question 
and with art. 1447, C.C., when it is a question of customary 
dower. V ad ebon cœur v. City of Montreal, 29 ('an. S.C.R. 9, us 
I read it, does not proceed upon a construction of art. 781, C.P.(j., 
alone, but chiefly on the provisions of the Special Act upon 
which the respondent in that case relied.

Anglin, J.:—The defendant attacks the judgment against 
him rendered by the trial Judge, and confirmed on ap|>eal with a 
slight modification, on several distinct grounds with which I 
propose to deal. I shall, however, first state the material facts

It is admitted that by the will of Donald McIntosh, who 
died in 1846, a substitution of the property in question was 
created, of which the testator’s son Archibald McIntosh, who 
died in 18tH>, was the institute and first grevé, Donald J. McIntosh, 
who died in 1907, was the second grevé, and his son, Archibald 
McIntosh, the younger, now of age, is the ultimate substitute. 
A demand of abandonment was made on Donald J. McIntosh 
prior to January 17, 1891. Curators of his estate were appointed 
on January 24, 1891. On the same day the will of Donald Mc­
Intosh was first registered. Subsequently, in 1890, the defen­
dant became a judgment creditor of Donald J. McIntosh and 
under his judgment procured a sale of the land in question by 
the sheriff at which he became its purchaser. Before paying 
his purchase money, however, he obtained an order that the 
other creditors of Donald J. McIntosh should give him security 
against disturbance of his possession of the property by any 
person taking title under the substitution of which he then had 
full notice; and he received such security.

The appellant now claims that because the will of Donald 
McIntosh was not registered before the abandonment by Donald 
J. McIntosh, the right of Archibald McIntosh as ultimate sub­
stitute is defeated by the provisions of arts. 2090 and 2091 of 
the C.C. which read as follows:—
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2090. The registration of a title conferring real rights in or upon the im­
movable property of a person, made within the thirty days previous to his 
bankruptcy, is without effect; saving the case in which the delay given for 
the registration of such title, as mentioned in the following chapter, has not 
yet expired.

2091. The same rule applies to the registration effected after the seizure 
of an immovable when such seizure is followed by judicial expropriation.

In my opinion these articles have no application. The title 
with which they deal is a title in or upon the immovable property 
of the bankrupt. The title of Archibald McIntosh tin* younger 
as ultimate substitute is in no wise derived from Donald J. Mc­
Intosh. Neither is it “in or upon his immovable property." 
It is a title which comes directly from the testator who created 
the substitution, and it confers real rights in and u| on his pro­
perty. It is not as the property of Donald .1. McIntosh that 
Archibald McIntosh the younger receives the land in question 
(from him only possession is taken), but as the property of his 
great-grandfather, (art. 962,

Moreover, the title asserted by the appellant is under the 
sheriffs sale. He is not claiming in this proceeding under the 
abandonment or the bankruptcy; and I incline to think it is only 
persons claiming under the abandonment in bankruptcy and who 
have actually demonstrated by a judgment of distribution or 
other equivalent legal procedure that they have sustained pre­
judice or loss in consequence of the registration, who can attack 
it under art. 2090, O.C. Trudel v. Parent, 2 Que. Q.B. 578. The 
registration of the substitution was not a nullity. It was effec­
tual from the date at which it was made. (Art. 941, C.C.) 
That was long before the defendant acquired his interest under 
the sheriffs sale.

While the claims of creditors of the institute, which ante-dated 
the registration of the substitution, may, when duly preferred, 
prevail against the interest of the substitute (arts. 938 to 942: 2080- 
7, and 2109-10, it does not follow that upon the sale un­
der an execution issued upon a personal judgment, such as was 
that obtained by the appellant against Donald J. McIntosh, 
in a proceeding in which the substitute or his representative was 
not impleaded (art. 959, (’.('.), and there was no question before 
the Court of his interest, the title which passed to the purchaser 
included that interest. On the contrary, it is provided by art. 
7S1 of the (ode of C.P. that a sheriff’s sale does not discharge
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the property from rights of substitution not yet opened, uiui 
art. 050, C.C., states that

Forced sales under execution . . . are likewise dissolved in favour
of the substitute by the o|>ening of the substitution, if it have been registered

This obviously means “if it have been registered” before 
the sale takes place or, at all events, before delivery of judgment 
by which the sale is authorized. The registration of the sub­
stitution was effectual from tin* date at which it was made, i Art 
041, C\(\) It would therefore seem that all that was acquired 
by the appellant under the sheriff’s sale (no attack having been 
made up to that time on the substitution or on the interest of 
the substitute, which had then been registered for several years) 
was the personal interest of the institute subject to the substi­
tution. The purchaser under the title thus acquired cannot 
defeat the claim of the substitute.

The next contention of the appellant was that the substitu­
tion is void because it was not published as required by art. 57 
of the Ordonnance de Moulins of 1560. He contends that the 
modifying declaration of November 17, 1 (>00, was never regis­
tered by the Superior Council of Quebec and is therefore not 
in force in that province. In 1855, registration was substituted 
for publication, 18 Viet. eh. 101. The decision in liulmer x 
Dufresne, 3 Dor. Q.B. 00, at 02; ('ass. Dig. (2nd ed.) 873, ( out 
Dig. 1380, is conclusive on this point against the appellant 
Art. 041, which is not new law (Meloche v. Simpson, 20
Can. S.C.H. 375, at 385), embodies the former provisions as to 
publication and registration and declares the effect of compliance 
with its requirements.

The appellant next charges that the registration of the 
will was defective l>ecause in the declaration the testator's 
death is stated to have occurred in 1806 instead of 1840. That 
mistake was a mere clerical error. It could have misled no­
body because the same declaration gave the date of probate of 
the will as January 20, 1846. Such a mistake did not affect tIn­
validity of the registration.

Counsel for the appellant further contends that as the plain­
tiff’s declaration in this action shews Archibald McIntosh the 
younger to be the heir of Donald J. McIntosh and no renuncia­
tion by him of the inheritance is alleged or proved, Archibald 
McIntosh must be deemed to have assumed the burden of his
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father’s debts. It is not in his quality of heir to his father that 
Archibald McIntosh takes the property in substitution. The 
plaintiff's declaration alleges only the facts material to establish 
his title as substitute. It is true that those same facts would 
establish his heirship to his father. But they are not alleged 
for that purpose and he is not, merely because he claims and 
takes his great-grandfather's property as ultimate substitute, 
to be deemed burdened with his father's debts in default of shew­
ing that he had made a renunciation of his father’s estate. More­
over, as a minor lie would have taken with benefit of inventory.

The appellant finally maintains that he has been wrong­
fully held accountable for the revenue of the property by the 
Superior Court from the date when he acquired it; and by the 
Court of Appeal from the date of the death of Donald.l. McIntosh. 
He asserts that his liability to account is only from the date of the 
commencement of this action, because he was then first noti­
fied of the death of Donald .). McIntosh by proceedings at law. 
(Arts. 411 and 412, This question may well be left open
to be disposed of in the Superior Court after the report is made 
on the expertise directed. The should be modified
accordingly. With this modification the appeal should be dis­
missed with costs, the appellant having failed on all his principal 
grounds of attack. No adequate cause has been shewn for 
disturbing tin* order of the Court of King’s Bench as to costs— 
a thing which is very rarely done in this Court when we dismiss 
an appeal on the merits.

Brodeur, .1., dissented. Appeal dismisued.
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GOVENLOCK v LONDON FREE PRESS CO.
Until rin S III) rent r Court. I />/*e//«lr lUrisinn. (tnrroir. Mucin mi. Muijic mill 

Hoilfiins. JJ.A. brccmbcr 0. 1U1Ü.
1. 1.IHKI. AMI HI.AMIKB ( § III C—Mil — XkWSVAPKB CHARGING KXIM’I.SIOX

FROM BACKTRACK FOR AMNAVI.T—Jt STIFIVATIOX—TBVTH.
The plea of truth in justification for a libellous statement published 

in a newspaper that tin- plaint ill' hail liven fined and suspended from 
association racetrack» for assaulting the starter at a rave-meeting, 
the innuendo living that the plaintiff had liven guilty of an unlawful 
assault and indictable offence ami of improper conduct as a horseman, 
is nut sulliciontly established where the evidence shews that tin- alleged 
assault was committed by another person, but the line Inul been errone­
ously recorded against the plaintiff, or that on a previous occasion lie 
was fined for irregularities on the track not in connection with the 
incident charged in the libel.

2. Pi.kading (6 IN—111)—Libel actions 1‘i.ka of .iirtification -
Amendment.

The pleadings in a libel action must define the issue which is living

121^
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tried, and a détendant, upon a plea uf justification, is limited to 
proving the truth of his assertion, and cannot be allowed, to the pre­
judice of the plaintiff, to amend the plea and adduce evidence raising 
a totally different issue.

Aitkal by the plaintiff from the judgment of Meredith, 
C.J.C.P., dismissing an action for libel, upon the verdict of a 
jury. Reversed.

R. 8. RoberlsoH and R. 8. Hays, for appellant.
J. M. McRvoy, for defendant company, respondent.
The judgment of the Court was delivered by 
Hodoiks, J.A. :—The jury have found a verdict for the re­

spondent. The libel charged was as follows: “Horseman lined 
for assault on Race Starter. Win. Cudmore and Wm. Goven- 
lock also suspended from truck at Seaforth. Mitchell, May '24 
William Cudmore and William Ooveulock, of Seaforth, were 
fined $100, and both suspended from any association track by 
Mitchell Sporting Association this afternoon for assaulting the 
starter at the Victoria Day Races, Mr. N. H. Conley, of Tor­
onto. Their horses, Patron Dillard and Ritchie, were also sus­
pended.” The innuendo was: “Meaning thereby that the plain­
tiff had been guilty of an unlawful assault and guilty of an 
indictable offence and of improper conduct as a horseman.”

The important plea is No. 3, which is expressed thus: “In 
so far as the said words consist of allegations of fact, they are 
true in substance and in fact, save that the plaintiff did not 
assault Mr. N. H. Conley, but was fined by him for irregulari­
ties on the race-track.”

If this means anything, it is a plea of justification of the 
libel as set out, except as to that part which indicates, if in fact 
it indicates anything of the sort, that the cause of the fine was 
an assault by the appellant on the starter and that the latter 
fined him for it. This plea is a peculiar one, but it was treated 
as an ordinary plea of justification, the learned trial Judge 
having ruled that the libel did not in fact allege that the appel­
lant had assaulted the starter, but did allege that he was fined 
for assault. It was, no doubt, intended as a plea of justification 
as to part only, but it fails in not specifying the precise matters 
justified. It, however, is an admission to the benefit of which 
the appellant is fully entitled.
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The ruling alluded to, given in the charge to the jury, seems 
to me to leave out of account the admission in the plea that the 
statement that the appellant was fined for assault was not true, 
but that what he was fined for was “irregularities on the race­
track”—quite a different thing.

The evidence shewed that the assault was committed, not by 
the appellant, but by Cudmore, and that in fact the fine was 
intended to be imposed upon Cudmore and another person pre­
sent when the assault took place. This was not the appellant, 
but his brother. It was recorded, however, as against the appel­
lant, and in fact remained against him until it was removed in 
Chicago, on the facts which I have stated becoming known.

The plea, if treated as one of justification simply, was dis­
proved when it was shewn that the starter intended to fine 
some one other than the appellant, notwithstanding that he re­
corded the fine against him. If dealt with as its language re­
quires, it is an admission to the same effect. Fining may and 
probably does include both the imposition by word of mouth, 
the adjudication in fact, and its record, but the mere recording 
against one individual of a fine intended for and pronounced 
against another, is not sufficient to establish it, if it had no real 
existence in intention.

The learned Judge’s charge contains the following: “It is 
said that he was fined for assault. Isn’t that true? Was he 
fined ? Conley said that he was, and Martin has said that he was. 
Has any one said that he was not ? . . . Are you able to find 
in it anything that is untrue?”

Conley in his examination said, in answer to questions from 
the trial Judge, as follows : “Q. Well, now, what did you fine 
them and suspend them for? A. I fined them and suspended 
Cudmore for striking me in the face, and I thought they were 
together. I saw a man standing there with him which I took for 
Govenlock. ’ ’

The learned Judge accepted the evidence given that, the 
appellant was not present when the assault took place and the 
fine was imposed. The jury have found for the respondent, 
in face of an admission and against evidence that the libel is 
untrue as to one part—clearly libellous under the circumstances
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—and the verdict cannot stand: Lumsden v. Spectator Printing 
do., 14 D.L.R. 470. 29 O.L.R. 293.

Evidence was admitted, 1 think improperly, of a previous 
fine of $25 imposed during the day for irregularities on the 
track, which fine was withdrawn ; a fact that was clearly irrele­
vant. having regard to the explicit terms of the article published. 
It was calculated to suggest to the jury that, although the fine 
of $100 might have been improperly imposed, yet, having regard 
to the ruling quoted, i.c., that the libel did not charge an assault 
by the appellant, he was fined, and properly fined, for other 
things, and that the article was justified in stating that he was 
fined, when this explanation was given.

There is one remark made by the learned trial .Judge from 
which I must respectfully dissent. That is, that the plea i.c., 
the third plea—if inaccurate, did not bind the parties, and that 
they could amend the pleadings as they pleased. The pleadings 
in a libel action must define the issue which is being tried. Justi­
fication means one thing, and one thing only : i.e., that the libel 
is true as printed. If the parties can shift their ground during 
the trial, and evidence can be given, not under the limitations 
imposed by such a pica, upon the theory that the pleadings do 
not bind the parties, utter confusion may be caused and a 
general verdict one way or the other may mean a mistrial. 
Examples of this may be found in many cases. Sec Brown v. 
Moner ( 1893), 20 A.R. 509 : Manitoba Free Press Co. \. Martin 
(1892). 21 S.C.R. 518: .ladies v. Mail Printing Co. (1915), 7 
O W N. 677.

The defendant upon such a plea is limited to proving the 
truth of his assertion, and ought not to be allowed, to the pre­
judice of the plaintiff, to adduce evidence which may raise a 
totally different issue. The right to amend is one thing, hut the 
binding effect of an admission or a plea in a libel action should 
not be frittered away.

I think the judgment in appeal should be vacated and a new 
trial ordered. The respondent should pay the costs of the 
appeal, and the costs of the former trial should be dealt with by 
the Judge presiding at the new trial.

New trial ordered.
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SANDERS v. FLICK. B. C.
British Columbia Court of Appeal, Irving, Martin, (lallihcr and r> *

McPhUlip», JJ.A. March 7, 1916.
1. Master and servant (§ V—340)—Workmen's compensation -"Under­

takers” IN OR ABOUT CONSTRUCTION OF BUILDING—PIPING STORAGE

The work of piping forms a necessary part of the construction of a cold 
storage plant, even where the building itself is completed, and |x-rsons 
engaged in that work come within the phrase of "undertakers,” within 
the purview of sec. 4 of the Workmen’s Comixmsation Act. R.S.B.C.
1911, ch. 244, which makes the Act applicable to “employment by the 
undertakers in or about the construction of buildings.”

|Mason v. Dean (1900), 69 L.J.Q.B. 368, followed.]

Appeal from the judgment of Murphy, J., in an action under statement 
the Workman’s Compensation Act. Affirmed.

W. S. Deacon, for appellant.
A. M. Harper, for respondent.
Irving, J.A.:—I would dismiss the appeal. i»mg. j.a.
Martin, J.A.:—1 find myself unable to distinguish this case Martin, j.a. 

from the principle involved in Mason v. Dean, 60 L.J.Q.B. 358, 
and Plant v. Wright, [1905] 74 L.J.K.B. 331. It is often a very 
nice point of fact to determine whether or no a piece of work can 
fairly be considered as part of the construction of a building. In 
the present case there is evidence on which it was open to the 
arbitrator to reach the conclusion he did reach, and therefore his 
view should be affirmed.

The appeal should be dismissed.
(îalliher, J.A.:—In determining this question I think it is oaiiiiH-r. j.a. 

important that we should consider the purposes for which this 
structure was being erected, viz, for cold storage and the manu­
facture of ice. It was in contemplation from the beginning that 
this piping had to be put in—in fact without it the building 
would have been useless for the intended purposes.

It was urged that the building as erected under the contract 
with Baynes and Horie was a completed building. It may have 
been a completed shell or outside structure but not a completed 
building for the purposes for which it was designed. The piping 
for these purposes was just as necessary as the outer structure 
and was attached to and formed a part of it.

The cases of Mason v. Dean, 69 L.J.Q.B. 358, and Hoddinott 
v. Newton, Chambers Co., [1901] A.C. 49, are in favour of the 
respondent’s (applicant’s) contention.

I would dismiss the appeal.
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McPhillipb, J.A.:—The* appeal in my opinion fails- it i> 
not a cast» of installing machinery in no way connected with tin- 
construction of the building itself—the building at the time of 
installation was still in the course of construction—and upon 
the questions of fact the arbitrator, Schultz, J., has found that 
‘‘the respondents (appellants) herein were undertaking a sub­
stantial and necessary part of the construction of a cold storage 
plant and refrigerator warehouse and were undertakers within 
the meaning of sec. 4 of the Workmen's Compensation Act. 
R.S.B.C. 1911, eh. 244, and the employment was one to which 
the said Act applies.” Turning to the evidence it can well In- 
said that there was sufficient evidence upon which this finding 
could be made. Upon the questions of law submitted to Murphy, 
J., by the arbitrator, and answered by that Judge in the affirm­
ative—confirmatory of the arbitrator's decision—I am in eat in- 
agreement, the questions being rightly in my opinion answered 
in the affirmative. The building under construction was a cold 
storage warehouse, and to bring it to completion and capable of 
use as such, it was a matter of absolute necessity that the cold 
storage plant should be installed consisting of a very considerable 
plant which in its installation cannot really be said to not form 
a part of the construction of the building—as much a part thereof 
as in these modem days the heating plant would be installed and 
carried throughout a building consisting of piping, etc.—carried 
through the floors and rooms thereof—in fact to even a greater 
degree in the case of a cold storage plant as it is a very substantial 
part of the building itself—as without it the building would to 
a very great extent be wanting in usefulness. Counsel for tin 
respondents (appellants) in a very able argument endeavoured to 
show that the respondents were in no way “undertakers" within 
the purview of the Act and relied greatly upon Mason v. Dean. 
60 L.J.Q.B. 358; and Perdrai v. (lamer, 60 L.J.Q.B. 824 that 
is distinguishing Mason v. Dean from the present case and relying 
u|x>n the ratio decidendi of the decision and in particular relied 
upon Perdrai v. (lamer—in my opinion, however, these two 
authorities do not assist the resjxmdents in this appeal. In Mam 
v. Dean, Collins, L.J., at 361, said:—
I tun of the Hume opinion. I think that the County Court Judge made a 
mistake us to the application of the case of Wood v. Walxh (68 L.J.Q.B. V*.'. i 
this cane. It is the work on which the respondent was engaged and not that
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on which the workman was engaged, which it is material to consider. The 
arbitrator found as a fact that the work on which the rescindent was engaged 
was work of construction, and I entirely agree with him. The words of the 
specification obviously embrace work which, in any fair sense of the word,
must be called construction rather than decoration.................... Now,
in this case, the workman was engaged in painting the ceiling of the theatre, 
hut the particular work on which the workman was engaged is immaterial 
In order to come within the Act, it is only necessary that lie should be employ­
ed by the undertakers u|xm work and that the work of the undertakers shall 
lie within the Act.

And at p. 360, in the same vast1, A. L. Smith, L.J., said :— 
Now, it must he premised that the building on which the workman was em­
ployed was an uncompleted building and the work which was put into the 
hands of the rescindent was for the pur|s>se of bringing the building, which 
was in the course of construction, towards completion.
With reference to Percival v. darner, supra, that was a case where 
the person sought to be charged with liability had merely supplied 
labour for the building—to the building owner— the “ undertaker” 
within the meaning of the Act.

I would dismiss the appeal. Appeal dismissed.

B. C.

C. A 

Sanders

M< IMiillipv J.A.

LEWIS v. GRAND TRUNK PACIFIC R. CO. CAN.
Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., and Davies, ^"*7T

Idinglon, Duff and Brodeur, JJ. November 15, 1915.

1. Master and servant ($ II A 4—85)—Neuligexce causing death of
ENGINEER—DEFECTIVE ROADBED—RUNNING AT PROHIBITED SPEED

-Proximate cause.
A sink-hole due to the inherent weakness of the sub-soil of a roadbed, 

over which place trains were ordered by the railway company to be run 
at a slow speed, is not necessarily negligence /at se and will not supc>rt t lie 
findings of a jury, that an accident causing the death of a locomotive 
engineer was caused by the defective roadlied and not having a watchman 
for same, where the real cause of the accident arose from the excessive 
and prohibited speed at which the deceased was running his train.

[19 D.L.R. (KMi, 24 Man. L it N07. affirmed.]
1 Conflict of laws (8 I E 1—105)—Actions f.x delicto- Place of acci­

dent in another province.
A legal obligation es delicto, where the res geshr giving rise to the obliga­

tion have occurred outside the territorial jurisdiction of a province, may 
he enforced in the Courts of that province, if a like obligation would have 
arisen, had the accident occurred within that jurisdiction; and a right of 
action by common law, accruing in Ontario, where the accident occurred, 
is enforceable in the Province of Manitoba where a similar right of action 
would have arisen.

IPhillips v. Eyre, L.R. 6 Q.B., applied.)

Appeal from the judgment of the ( ourt of Appeal for Manitoba, stateiiient 
19 D.L.R. 600, 24 Man. L.R. 807, setting aside the judgment 
entered by Galt, J., on the verdict of the jury, and entering 
nonsuit.

C. H. Hethune and W. M. Crichton, for appellant.
//. J. Symington, for respondents.
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Sir Charles Fitzpatrick, C.J.:—The jury found that the 
death of Edwin R. Lewis was caused by the negligence of the 
defendant company, and to the question :—

In what did such negligence consist ? 
answered :—

A defective roadbed, and not having provided a watchman for the same. 
Now negligence is defined in many ways, but perhaps for general 
use the best definition is that—

Negligence is the absence of such care as it was the duty of the defendant

It is clear that “a defective roadbed” is no real answer to the 
question : “In what did such negligence consist?” A railway 
company may be negligent either in constructing or maintaining 
its railway and perhaps the answer of the jury is to be interpreted 
as a finding of one or other of these causes of negligence, though 
it is at any rate exceedingly vague.

It does not appear from the evidence that there is anything 
to support a charge of negligent construction of the railway. 
What are known as “soft spots” or “sink-holes” are necessarily 
encountered more or less frequently on a long line of railway; 
they are simply places where owing to the loose or shifting nature 
of the subsoil it is impossible to get a firm foundation on which to 
rest the railway track. It may be possible to overcome tin diffi­
culty, as has often to be done for buildings, by sinking piles, 
putting in concrete foundations or by other costly expedients. 
As long, however, as a railway is made reasonably safe, it is im­
possible to say that there is negligence if it is not constructed in 
the most perfect manner ; a railway is never perfect, it is always 
being improved, and a new line of enormous length like the one 
in question in this case must necessarily embrace a number of 
weak and mon* or less dangerous places which can only be elim­
inated gradually after long experience of working the line. Such 
dangers are found not only in the track itself, but in its surround­
ings, for instance, tin* liability to land slides in cuttings where it 
is impossible to remove sufficient earth to ensure perfect safety.

As to the maintenance of the roadbed, it is shewn that the 
arrangements made* for the watching of this particular spot 
necessitated the sectionmen going over it at least twice every day, 
and a gang of men were constantly employed keeping up the level 
of the track by filling up with gravel the depression caused by the
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passage of trains. Though trains had been constantly passing 
there had t>een no previous trouble at this place and an inspection 
after the accident shewed no unusual conditions in the track.

It would seem to me that this i ses of any negligence which 
could properly he covered by the verdict “a defective roadbed.” 
There is no finding of negligence in the operation of the road, but 
it may be pointed out that though no negligence is to he attributed 
to the respondent company in the construction and maintenance 
of the railway, the company was bound to exercise due diligence 
in endeavouring to protect the public and its own employees 
from known dangers which required to be guarded against at 
particular places.

It is not suggested the company was not alive to its duties 
in this respect or that it failed to take precautions. We find that 
the engineer and conductor were each furnished with a copy of an 
order directing that spew! was to be reduced at this sink-hole to 
5 miles per hour. It is in evidence that the rule is that such an 
order is to lie understood as meaning that the speed is not to 
exceed 5 miles an hour. Further, there was a “slow sign," that 
is. a board about 3 feet wide, standing out 15 feet from the right- 
hand side of the track on the engineer's side and that sign said : 
“Slow.”

Lewis, the engine-driver, had passed over this place dozens 
of times and knew7 the conditions perfectly ; so had other men and 
always with safety. How then did the accident happen? It 
seems to me, in the absence of better explanation, that it is im­
possible to disregard that offered by the respondent that it was 
caused by the train proceeding at a rate of speed that in the 
circumstances was too high. I do not propose to examine the 
evidence to try and ascertain what that rate of speed was, because 
it seems indisputable that it was over 5 miles an hour. The ex­
cessive speed of the train at this dangerous spot is, I think, the 
only plausible explanation of the accident, and for that excessive 
speed the deceased himself was responsible.

The presence of a watchman could not have had the slightest 
effect in preventing the accident since at the time there was nothing 
unusual in the appearance of the road and no reason for holding 
up the train; the engine-driver knew all that a watchman could 
have known.

(W9

CAN.
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As 1 have said before I do not think that the answer “a de­
fective roadbed " was any statement of an act of negligence on 
the part of the defendant; lint any negligence there was could. I 
think, only have been that of the deceased engine-driver him>< If.

I agree1 with the reasons for judgment of Mr. Justice Perdue 
in the Court of Appeal for Manitoba, and I think that this appeal 
should be dismissed and judgment entered for the respondents 
(defendants), the whole with costs.

Davies, J.:—Many interesting points were discussed at liar 
in this appeal raising the question of the right of a party to bring 
an action in one province of the Dominion to recover damages for 
injuries received in another province for which damages, if sued 
for in the latter province, the defendants would be liable. The 
questions debated covered alike the common law liability and 
that created under the Workmen’s Compensation for Injuries 
Acts, and, if under the latter Acts, whether the language declaring 
that the action must be brought within a fixed time after the 
accident wit h a proviso
that in caw* of death the want of notice should Ik* no bar to the nmintcnanc-i 
of such action, if the Judge should be of opinion that there was reasonable 
excuse for such want of notice,
extended to another province1 than the one legislating.

It seems to l>e conceded that such question must depend 
largely upon whether the question of notice required and the 
excuse for its not having been given is or is not of the essence of 
the right of action created by the statute.

In the view, however, which I take of the facts as proved and 
of the jury’s findings upon them, I do not find it necessary to 
discuss or decide any of these questions.

Assuming the appellant’s contentions to be sound- that she 
had the right to sue in the Manitoba courts—and that the judge 
of that court was competent to determine the question of there 
having been a “reasonable excuse” for the want of the statutory 
notice, the question to be determined is whether the defendant 
company had failed in its duty to provide a railway track or road­
bed which could be safely used for the purpose of operating» 
locomotive thereon and in not having provided a watchman at 
the soft spot or sink-hole where the accident occurred.

The answer of the jury to the question:—
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In what iliil the negligence of the defendant eonaiat ?

\ defective roailbeil, and not having provided a watchman for the
same.

The evidence shewed that at the* time of the accident there 
was nothing unusual in the condition of the roadbed at that point 
which would have attracted a watchman’s attention, if he had 
been there. A watchman in such circumstances could only have 
signalled to the deceased if there was anything unusual or symp­
tomatic of danger in the conditions. The evidence is clear beyond 
question that there was nothing of the kind when the engine in 
question passed the spot, and, in view of the order to slow at the 
point in question to five miles an hour given to the deceased en­
gineer. and the slow-board some distance back to indicate when 
ami where he should begin to slow, the finding as to negligence in 
not having a watchman seems superfluous ami without any 
grounds or evidence to support it.

Then as to the defective roadbed the finding is general and 
in no sense specific as to negligence on defendant's part.

The deceased engineer had been running over this spot even- 
day for several months. The soft spot had been in existence 
ever since the construction of tin1 road. Its length was about 50 
feet and the depression of the rails as the trains passed over it 
at times was from two to four inches. There was a section gang 
looking after the spot and they had crossed it once or twice on 
that day. An examination of the track after the accident shewed 
that it was in proper alignment and some eight hours afterwards, 
on the train being hauled away, then* was no depression of the 
track over the* sink-hole or soft spot. This soft spot was protected 
hv a slow-order of five miles an hour and hv a slow-board sign 
mine 2,000 feet from it. Then* was no evidence to shew that the 
depression in question was dangerous when the speed of the 
passing trains was confined to five miles an hour. A railway 
roadbed may be quite safe for a speed of five miles an hour, but 
be dangerous for a speed of eight or twelve miles or more.

The evidence, however, was conclusive that the commence­
ment of the accident, where the front pony-wheels of the engine 
first left the tracks, took place before the engine reached the de­
pression and that it completely passed over the depression, some 
200 or MO feet, before it left the roadbed and fell down the em-

CAN.
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Üwih defect in the roadbed at the depression. The only reasonable
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suggestion offered is the deceased engineer's disobedience of hi-, 
express orders as to speed and his cont inuance of a speed beyond
the prohibited rate up to the time the pony-wheels of his engine 
left the track. As to the actual rate of speed he was running, 
there is the usual discrepancy between the evidence of the <1 lifer­
ent witnesses. Most of them put it from 0 to 8 miles; one of i hem 
12 miles. But not a single witness puts it as low as five miles an 
hour, the limit of speed he was ordered to run at.

After listening to the able arguments of counsel and the careful 
analysis of the evidence made by them and reading all the evidence 
called to our attention on the crucial point of the defendants 
alleged negligence, I have reached the conclusion that there was 
no evidence to justify the jury's finding of negligence on tin 
defendants’ part “in a defective roadbed and want of a watchman 
for same” and that the real cause of the accident arose from the 
excessive and prohibited speed at which the deceased was running 
his train.

It was argued that the finding of the jury that the deceased 
by the exercise of ordinary care could not have avoided the 
accident amounted to a finding that the speed of the train was not 
beyond the five miles an hour his orders prescribed. But 1 iliink 
that is asking too much of the Court. No witness venture! the 
statement that the speed was as low as five miles, while tin facts 
proved did not admit of any reasonable inference being drawn to 
that effect. I do not think the jury intended in this indim i way 
to find that the rate of speed was in accordance with the orders

Idiiigton, J. 
uliHHPnting)

I would dismiss the appeal with costs.
Idinqton, J., dissented.
Duff, J.:—This appeal should be dismissed. Then is nut 

in my opinion any reasonable evidence to support a finding either:
(1) That the track and roadbed at the place in question were, 

assuming the order as to speed to be observed, so dangerou.-' as to 
make it negligence on the part of the company, vis-à-vis the 
appellant, to operate for traffic ; or

(2) That it was the state of the roadbed rather than excessive 
speed which was the real cause of the most unfortunate and dis-
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t resting accident in which the husband of the plaintiff met his
death.

I refer to the argument on the question of jurisdiction for the 
reason only that silence might be construed as implying some 
doubt as to the jurisdiction of the Manitoba Courts to entertain 
the action. The effect of the provincial and Dominion legislation 
(chapter 12 of the Statutes of Manitoba, passed in the year IK74 
138 Viet.) and section (> of chapter 99, H.K.C. (51 Viet., eh. M) | 
is that primû facie the law of England as it existed in the year 
1870 is. for the purposes of this appeal, to be regarded as the law 
of Manitoba. By the law of England, speaking generally, a legal 
obligation cx delicto (where the res getter giving rise to the obligation 
have occurred outside the territorial jurisdiction of the English 
Courts) may he enforced in those Courts if, according to the law 
of England, a like obligation would have arisen had the scene of 
the res getter been within that jurisdiction; Phillips v. Eyre,Lit. 
(i Q.B. I., at pages 28 and 29. Nothing has been suggested to 
create a doubt that this is the law of Manitoba to-day. The argu­
ment founded upon the limited legislative jurisdiction of the 
province misses the mark. If there could be anything in it in the 
absence of the Dominion legislation above mentioned the argu­
ment would be disposed of by reference to that legislation. It 
follows, therefore, that if a right of action by common law (the 
law of England) became vested in the plaintiff in Ontario the 
obligation to which that right of action was attached would be 
enforceable in Manitoba. The fact that the plaintiff’s right to 
sue in Ontario rests upon Lord Campbell’s Act is really no ob­
jection because Lord Campbell's Act is in force in Manitoba: 
and it is literally true to say that if the scene of the res gestw had 
I mi in Manitoba the right to redress independently of the 
Workmen’s Compensation Act would not have been any less 
there than in Ontario. As to the enforceability of an\ obligation 
imposed upon the respondents by the Workmen’s Compensation 
Act I have formed no opinion upon the point whether the pro­
visions of that Act relating to notice and to dispensing with notice 
are of the essence of the employees' rights to such a degree as to 
make that right enforceable in Ontario only.

I think it is proper to add that acknowledgments arc due to 
counsel on both sides for the very admirable way in which the 
appeal was argued. Appeal dismissed.
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ALTA. HAYDEN, CLINTON NATIONAL BANK v DIXON
8. C. Alberta Supreme Court, Scott, Stuart, Bed• and Hyndman. ,/./ 

February 19, 1916.

1. Bills and notes (§ V B 2—135)—Holder in due course Bank Pre­
sumption AS TO KNOWLEDGE OF FRAUD—DIFFICULT COLLECTION
AS CIRCUMSTANCE.

The mere fact that a bank, when acquiring a note, knew otfin of 
other banks which have had difficulty in collecting from the same tinkers 
does not raise a presumption that the bank had acquired information 
that the notes were tainted with fraud; and even if a bank has know­
ledge at the time it acuuires a note that other banks had experienced 
difficulty in collecting other notes of a similar character, that fact would 
not be sufficient to disentitle the bank to recover as a holder in due > mrse.

(Sec. 58 of the Bills of Exchange Act, ll.S.C. 1906, eh. 119, considered; 
Peters v. Penas, 42 Can. 5.C.R. 244, 1 A.L.R. 201, referred to.]

2. Bills and notes (§ IV A—85)—Discretion as to costs upon non-pre­
sentment—HOW EXERCISABLE.

The Court, in exercising its discretion as to awarding costs under sec. 
183 (2) of the Bills of Exchange Act, R.8.C. 1906, eh. 119, in the ease 
of non-presentment of a note, should not deprive the plaintiff of his 
costs unless it appeared that the defendant had been in some wax pre­
judiced by the note not having been presented.

[Canadian Bank oj Commerce v. Bellamy, 25 D.LR. 133, 8 SLR 3*1, 
followed.]

3. Interest (§ I A—8)—When recoverable on note—Maturity
Under secs. 134 and 186 of the Bills of Exchange Act, R.S.t I'.Hjti. 

ch. 119, interest on a dishonoured note is recoverable as part of liqui­
dated damages from the time of the maturity of the note.

Statement Appeal from the judgment of Ives, J., in favour < 
in an action on a promissory note, which is varied.

0. M. Biggar, K.C., for plaintiff, respondent.
Frank Ford, K.C., for defendant, appellant.
The judgment of the Court was delivered by
Scott, J.:—The aetion is upon a promissory note for $875, 

made by the defendants on March 2, 1909, payable on Decem­
ber 4, 1913, to McLaughlin Bros, or order, at the Canadian Bank 
of Commerce, Red Deer, with interest at (> per cent. The 
plaintiff claims to he the holder thereof in due course.

The defences relied upon are that the plaintiff is not the 
holder in due course, that the note was not duly presented for 
payment, and that there was fraud and misrepresentation on 
the part of McLaughlin Bros, in the transaction in reflect of 
which the note was given.

The plaintiff joined issue upon these defences, but never­
theless admitted for the purposes of the action that McLaughlin 
Bros, could not recover from the defendants upon the note, 
and that the plaintiffs’ right to succeed depended upon it~ being 
the holder in due course.

1190
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Under sec. 58 of the Bills of Exchange Act, where it is ad­
mitted or proved that the making of a note is affected with 
fraud, duress or force and fear or illegality, the burthen of proof 
is upon the holder to shew that he is the holder in due course.

It may be open to question whether the admission of the 
plaintiff that McLaughlin Bros, could not recover upon the 
note is, strictly speaking, an admission that it was affected with 
fraud or illegality. No evidence of fraud or illegality was given 
by the defendants but, as it appears from the ease, that both 
parties considered that the burthen of proving that the plain­
tiff was the holder in due course was upon it, the Court is, I 
think, justified in treating the admission as one which east that 
burthen upon the plaintiff'.

The note in question was given by the defendants in part 
payment of a stallion sold or agreed to be sold by McLaughlin 
Bros, to the defendants. That firm appears to have been ex­
tensive dealers in stallions at Columbus, Ohio, and other places 
in the United States. Notes taken by it in the course of that 
business have been a fruitful subject of litigation in this and some 
of the other provinces, and in actions brought upon them the 
defence of fraud was usually set up, but none of those actions 
were brought by the plaintiff.

The only evidence adduced as to the circumstances under 
which the plaintiff acquired the note in question was that of 
Mr. Willard, the president of plaintiff’s bank. He states that 
the plaintiff is a U.S. National Bank, having its office at Colum­
bus, Ohio, which has a population of about 225,000, that it has 
the largest capital of any bank in that city, that he was its assist­
ant cashier from 1905 to 1913, and its president from the latter 
date, that on December 2, 1911, plaintiff" advanced McLaughlin 
Bros. $10,000 upon their note and took from them at that 
time the note in question and other notes, amounting in all to 
about $12,000, as collateral security for tin- advance, that 
that firm carried a regular deposit account with the plaintiff 
which was discounting their own notes from time to time tak­
ing as collateral security, notes given to the firm by its customers, 
the total advances outstanding at any one time varying from 
a minimum of $20,000 to a maximum of $50,000, that, under the- 
agreement between the firm and the plaintiff, the latter was 
entitled to hold the notes given as security for each advance

ALTA.
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as collateral security for all the advances, and that the fini is 
now indebted to the plaintiff for such advances to an amount 
in excess of the amount due upon the note in question.

The defendants contend that the plaintiff has not satidied 
the onus cast upon it by sec. 58, that it has not given the best 
evidence that it was the holder in due course, and that there 
are suspicious circumstances disclosed in evidence which tend 
to throw suffi ient discredit upon the transaction to warrant the 
Court in holding that.the bank has not satisfactorily shewn that 
it was such a holder.

Apart from the note in question, the only documentary evi­
dence of the transaction in which the plaintiff acquired the note, 
is a list of notes made out by McLaughlin Bros, dated on the 
day upon which the advance of $10,000 was made to them. It 
contains 16 notes including the note in question, the whole 
amounting to $11,960, and Mr. Willard states that it was the 
usual custom of the firm to furnish such a list of the collateral 
notes delivered to the plaintiff when obtaining advances. De­
fendants’ counsel contended that the plaintiff’s books should 
have l>een produced as they were the best evidence of the trans­
action. Mr. Willard gives as the reason for their non-pro­
duction that they were too bulky to bring to the trial.

If, without the production of its twoks, the plaintiff could 
furnish satisfactory proof of the transaction, their production 
was unnecessary, although they might have eorrolwrated Mr. 
Willard’s evidence. His evidence is to the effect that the note 
was acquired by the plaintiff in the ordinary course of its bank­
ing business and under circumstances which would constitute 
it the holder in due course. True, he is unable to state with 
certainty that he personally made the advance in respect of 
which the note in question was given as collateral security, but 
he does state that, by virtue of his position, he handled all the 
transactions and, such being the case, he must have been in a 
position to k.iow that the advance was made and the terms 
upon which it was made.

One of the circumstances relied upon by defendants' coun­
sel as tending to arouse suspicion is, that the note was endorsed 
by McLaughlin Bros, “without recourse.” Mr. Willard was 
unable to explain why it was endorsed in that manner beyond 
stating that the firm occasionally sold their notes outright and
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endorsed them in that manner, and that the note in question 
may have been so endorsed Indore its delivery to the plaintiff.

1 doubt whether the fact of the note I wing endorsed in that 
manner was a circumstance tending to discredit Mr. Willard’s 
testimony or one which should have put the plaintiff upon in­
quiry as to the circumstances under which the note was made. 
In my view, it was not unreasonable that the plaintiff should 
have accepted the note so endorsed. It was not necessary that 
the plaintiff should hold the firm liable upon it as they were 
liable upon their note given for the advance.

Another circumstance rplied upon by defendants’ counsel 
a> throwing suspicion upon the transaction under which the 
plaintiff acquired the note, is the fact that the list of notes re­
ferred to contains another note given by the defendants, pre­
sumably in part payment for the same stallion. Mr. Willard 
is unable to state what became of that note. He, however, 
states that when any of the collateral notes remained unpaid at 
maturity it was the custom of the firm to take them up and sub­
stitute current notes for them, and that the missing note was 
probably returned to the firm in that way. I doubt whether 
the plaintiff should be called upon to explain what became of 
it but, even if it should, the statement of Mr. Willard affords a 
reasimablo explanat ion.

Still another circumstance is charged as suspicious by the 
fact that there is endorsed upon the note credit for a payment 
of $125, made by one Fitch, who is not one of the makers, and 
credit was given by McLaughlin Bros, for that payment in the 
statement of collateral furnished by them to the plaintiff. 1 
cannot see that the endorsement of this payment would lead the 
bank to suspect that there might be something wrong with the 
note. It might reasonably assume that the payment was made 
by an agent of the makers.

Mr. Willard admits that he knew the officers of other banks 
and financial institutions which had acquired similar notes of 
McLaughlin Bros., and the reported cases shew that these offi­
cers must have acquired the knowledge that some of their notes 
were affected by fraud. Mr. Willard, however, states that at 
the time the plaintiff acquired the note in question, he had never 
heard of any fraud in connection with any of the firm’s notes;
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that up to that time the plaintiff had not sued upon any of their 
notes and that, although the plaintiff had acquired hundred- «,f 
their notes in the ordinary course of its hanking business it 
never had occasion to sue upon them until the firm became 
financially involved in 1913, as the firm had up to that linn- 
taken up the collateral notes from time to time, either before or 
at maturity, and substituted others for them.

The mere fact that Mr. Willard knew officers of other banks 
which had acquired other notes payable to the firm and which 
may, by reason of allegations of fraud, have had difficulty in col­
lecting from the makers, would not, in my view, justify a pre­
sumption that he had acquired from them the information that 
even some of the firm’s notes were tainted with fraud. I doubt 
whether it is the custom of bank officers to give any information 
respecting their banking transactions to officers of other banks. 
The reasonable presumption is that they would refrain from doing 
so. Even if the plaintiff had knowledge at the time it acquired the 
note in question that other banks had experienced difficult v in 
collecting oth< îotes of the firm, that fact would not be sufficient 
to disentitle t.«e plaintiff to recover as holder in due course. 
It appears to have been so held by the Supreme Court of < an- 
ada in Peters v. Penas, 42 (’an. S.C’.R. 244, and 1 A.L.R. 201.

In my view, there is nothing in the evidence of Mr. Willard, 
or in the circumstances appearing in the case, which tends to 
discredit his testimony to the effect that the plaintiff becaui- the 
holder of the note in due course in December, 1911, and the 
finding of the trial Judge that it was entitled to recover upon it 
should therefore not be disturbed.

The trial Judge gave judgment for the plaintiff for the amount 
of the note, less the amount of the payment endorsed upon it. 
with interest at (> per cent, to its maturity, with costs of suit. 
He disallowed the plaintiff's claim for interest after maturity.

One of the grounds of appeal is that, as there was no evidence 
to shew that the note in question was presented to the defend­
ants for payment, the trial Judge erred in awarding costs of 
the action to the plaintiff.

Sec. 183 provides that where the note is, in the bod\ of it. 
made payable at a particular place, it must lie presented at that 
place ; but sul>-sec. 2 provides that, in such case, the maker i-
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not discharged by the omission to present it for payment on the 
day it matures, but if any suit or action is instituted thereon 
against him before presentation, the costs thereof shall be in 
iu the discretion of the Court.

As the note in question is payable at a particular place, pre­
sentment to the makers is unnecessary and therefore its non- 
presentment to them would not be a ground for depriving the 
plaintiff of the costs of the action. The appeal on the ground of 
such non-presentment must therefore fail.

There is no evidence that the note was presented at the place 
of payment at any time before the action was commenced, and, 
even if this ground of appeal is construed as ont1 raising the ques­
tion of the effect upon the costs of the action of such non-pre­
sentation, I am of opinion that the defendants should fail upon it. 
If the note is not presented for payment at tin1 place of pay­
ment the sts are left to the discretion of the Court and. if it 
should follow as a matter of course that, in every such case, the 
plaintiff should be deprived of his costs, then1 would be no dis­
cretion left to the Court to exercise.

There appears to be a conflict of authority upon the ques­
tion of the effect of such non-presentation. The cases bearing 
upon it are fully reviewed in the judgment of the Supreme Court 
of Saskatchewan in Canadian Hank of Commerce v. Bellamy, 
25 D.L.R. 133, 8 S.L.R. 381. In that ease the Court held that 
the reasonable interpretation of this provision is, that parliament 
intended to make presentation unnecessary against the maker, 
hut that, if he were sued before presentation and it appeared that 
hr had funds at the place of payment sufficient to satisfy the 
note, the Court should award the costs against the plaintiff.

In my view, that is the proper interpretation to be placed 
upon the provision, except that I think the Court, in exercising 
its discretion -*8 to costs, should not deprive the plaintiff^of 
his costs unless it appeared that the defendant had been in the 
manner indicated in that case, or in some other, prejudiced by the 
note not having been presented.

The plaintiff has given notice of his intention to cross-appeal 
on the ground that the trial Judge1 should have given judgment 
for the plaintiff as well for interest from the maturity of the 
note until judgment.

ALTA.
SC.

Hayden, 
Clinton 
N ATIONAI,
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Under secs. 134 and 18(i of the Act, where a note is dis­
honoured, the measure of damages, which shall he deemed to be 
liquidated damages, shall he: (a) the aim ♦ of the note, and 
(6), interest thereon from maturity, or, if the note is payable 
on demand, from the time of presentment for payment.

I think it clearly appears from this provision that the plain­
tiff is as much entitled to recover interest after maturity n> In­
is to recover the principal. I would therefore allow tin* cross- 
appeal.

I would dismiss the defendants’ appeal with costs and would 
direct the judgment in the Court below to be amended by award­
ing the plaintiff, in addition to the amount already recovered, 
interest at the statutory rate, from the maturity of the note un­
til judgment. I would also give the plaintiff the costs of the 
cross-appeal. Appeal dismissed; judgment varied.

SHEWFELT v. TOWNSHIP OF KINCARDINE.

ONT. Ontario Supreme Court, Appellate Division, Meredith, C.J.O., and 0 
Maclaren, Magee, and Hodgins, JJ.A. January 13, 1916.

• 1. Bonds (§ II C 1—29)—Cancellation Termination of office
FICATION OF ACCOUNTS.

A municipality cannot 1m* compelled to cancel its treasurer’s fidelity 
bond after the treasurerehip had come to an end and the treasurer'* 
account audited and ratified.

|35 O.L.R. 39, affirmed !

statement Appeal from the judgment of Meredith, C.J.C.P., dismissing 
tin action for cancellation of a fidelity-bond.

The judgment appealed from is as follows :—Although the 
matters involved in this litigation are things of frequent occur­
rence, and the one legal question upon which the rights of the 
parties depends is a simple one, it is said, on both sides, that no 
precedent has been found for this action.

The plaintiffs are, a former treasurer of the defendant muni­
cipality, and his sureties for the due performance of the duties of 
that office under the bond in question in the action.

Upwards of two years ago that treasurership came to an end. 
and the treasurer’s accounts were duly audited, and that audit 
was adopted by the council of the municipality, and payment 
over, by the old to the new treasurer, was duly made accordingly.

The sureties subsequently sought to have the bond can (died, 
but the defendants refused to cancel it: and now this action is 
brought to compel a cancellation of it.
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The plaintiffs, not without some reason, object to remain- 
after the final audit and payment in accordance with it—as if 
under the obligation which the bond created.

But the defendants, not without some reason also, say that it 
is impossible to be quite sure that the audit covered all things, 
that sometimes debts and other liabilities remain concealed for 
years, even without misconduct, and so they cannot properly 
release the plaintiffs, or give up the bond, as long as it would be 
legally enforceable, should it be found there is yet something for 
which the treasurer should have accounted, but has not ; and they 
point to the case of County of Frontenac v. Breden, 17 Gr. 645, as 
shewing an instance of that kind and the need for retaining the 
bond as long as it has any validity.

Ordinarily it would be said that there is no need for a release 
from an instrument the obligations of which have been satisfied, 
and which is not negotiable; that it is dead, in whomsoever’s 
hands it may be.

But it may he made the basis of an unsuccessful, if not a suc­
cessful, action upon it, which would not have been brought if 
there were a release in writing of its obligations or if it had been 
cancelled; and it might be urged ns a ground of disqualification 
for office in the municipal council, as well as being otherwise 
hampering.

There is, therefore, something to be said on each side of the 
question, even in a case such as this, in which no one has much, if 
any, doubt that the bond could be cancelled without any loss 
to the municipality.

Upon principle I cannot understand why an action should lie 
to have a valid instrument, not negotiable, delivered up to be 
cancelled, unless there is some real danger of its being used for an 
improper purpose, to the loss, in some way, of the party seeking 
its cancellation.

The familiar practice of Courts of equity, in decreeing cancel­
lation of valid instruments, was exercised only in cases where 
there was actual danger of their improper use to the injury of the 
party seeking cancellation. The subject is dealt with fully in 
the ease of Brooking v. Maudslay Son d* Field (1888), 88 ( h. D. 
63G; and the subject of declaratory judgments in Guaranty 
Trust Co. of New York v. Hannay d* Co., [1915] 2 K.B. 536.

But, however that may be in a case in which the instrument
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has fulfilled all its purposes, it is quite a different thing in a cast* 
such as this, in which there is a possibility that it has not. In 
such a case I know of no law which gives such a right of action.

To give effect to the plaintiffs’ contention would be to pul a 
legal obligation upon the obligee of the bond to make up all Ins 
claims when demanded and to be forever bound by them, o 
made, though it might have been impossible to have made them 
up with certainty. Such a limit may of course be put upon an 
obligee in the bond or by other binding agreement, but other­
wise I know of no limits except those which statutes of limita­
tions provide. The fact that some of the plaintiffs are sureties 
only does not, as it seems to me, lessen the defendants’ right', 
in this action, in this respect.

The action must be dismissed ; and the general rule, costs to 
the successful party, should prevail.

(i. II. Kilmer, K.C., for appellants.
W. Proudfoot, K.C., and I\ A. Malcolmson, for respondent.
The judgment of the Court was delivered by
Meredith, C.J.O. :—Appeal by the plaintiffs from the judg 

nient of the Chief Justice of the Common Pleas, dated Novel» 
her 29. 1915. after the trial of the action before him. sitting with­
out a jury, at Walkerton. on the 9th day of that month.

No authority in support, of the right, of the appellants 
to the relief sought was cited, and we are of opinion that the 
action is not maintainable.

That a surety may bring an action to compel the principal 
debtor to pay off or discharge the debt or liability for which he 
has become surety, and to make the creditor a party to the action, 
may be admitted ; but this is not that kind of an action.

If such an action as this would lie in any case, it would only 
be where all liability upon the bond was at an end.

Although, so far as is at present known, the condition of the 
bond in question has been satisfied, it. must, be borne in mind 
that it is a security available to the respondent if it. should 
hereafter turn out that there have been breaches of duty by the 
treasurer which have not now been discovered, and the effect 
of the delivery up of the bond to be cancelled would he to 
deprive the respondent of that remedy or at all events to impair 
it.
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While it is not intended to suggest that anything of the kind 
has occurred in the case of this treasurer, there have been many 
cases in which defalcations have occurred and have been con­
cealed for years. One of the purposes of the bond in question 
was to protect the respondent against just such eventualities; 
and to give effect to the appellants’ intention would be to de­
prive the respondent of that protection.

Appeal dismissed with costs.

RITCHIE v. JEFFREY.
Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., and Idington, 

Duff, Anglin and Brodeur, JJ. November 29, 1915.

1. Assignment (§ II—21)—Equitable assignment—Orders—Fund pay­
able UNDER BUILDING CONTRACT.

A written order for the payment out of a fund payable under a building 
contract is not enforceable as an equitable assignment in the absence of 
the owner’s promise to pay it out of the fund, and where, owing to the eon- 
tfactor's failure, the owner is compelled to complete the work at an out­
lay which leaves no balance sufficient to meet the amount of the order 

(21 D.L.R. 851. 8 A.L.R. 215. affirmed.)

Appeal from the judgment of the Appellate Division of the 
Supreme Court of Alberta, 21 D. L. R. 851. 8 A. L. R. 215, 
reversing the judgment of Ives, J., at the trial, and dismissing the 
plaintiff’s action with costs.

Lafleur, K.C., for the appellant.
Gerald V. Felton, for the respondent.
Sir Charles Fitzpatrick, C.J., and Idington, J., dissented. 
Duff, J.:—I have no doubt that the order in question was a 

good and effective equitable assignment of the fund over which 
the contractor should ultimately prove to have the power of dis­
position as between himself and the respondent. To give the 
appellant the right he now claims, the equitable assignment must 
he supplemented by something additional, that is by some act 
or acts of the respondent himself raising a right against him; such, 
for example, as a promise founded upon legal consideration or 
conduct precluding the respondent from disputing the existence 
of an equitable charge for the amount claimed. For such equitable 
relief no claim was made in the courts below and as such relief 
could only be granted as the result of an examination of the 
circumstances as a whole—which it cannot be said the evidence 
places before us—it is too late now7 to consider it.

As to promise—the finding at the trial is against it. On the
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whole I am constrained to the conclusion that the appeal should 
he dismissed with costs.

Anglin, J.:—Except in so far as he questioned the sufficiency 
of the order given by Horn to the plaintiff as, under the circum­
stances, a good equitable assignment, I am in accord with the 
views expressed by Beck, J., in delivering the judgment of the 
Appellate Division. There is nothing in the record which warrants 
extending the fund upon which that assignment should opérai, 
beyond moneys in the defendant’s hands over which Horn had 
the right of disposition. The evidence does not warrant a finding 
of a promise by the defendant to pay ujkhi the order in question 
more than this amount—and there has been no such finding. 
Neither does it establish a representation that the fund to which 
the order attached would be sufficient to meet it, or would amount 
to any specific sum. It may be that the plaintiff in refraining 
from registering a mechanic’s lien relied upon his equitable assign­
ment and the defendant’s acceptance of it, but it has not been 
shewn that the defendant said or did anything which would 
warrant an inference by the plaintiff that he had relinquished in 
his favour his undoubted right to make out of the moneys payable 
to his contractor such payments as might be necessary to protect 
his property from liens and to ensure the completion of the 
building contract and to deduct payments so made from the 
moneys which would otherwise be payable to the contractor. 
The plaintiff has failed to make out a case either of a promise to 
pay the amount of his order or of an equitable estoppel precluding 
the defendant from denying the sufficiency of the fund in his 
hands to meet it.

I would, for these reasons, dismiss this appeal with costs.
Brodeur, J.:—The defendant Jeffrey was erecting a building 

and a man named Horn had a contract in connection with that 
construction. Horn, having purchased materials from the plain­
tiff Ritchie, gave, on January 27, 1914, the following order

W. S. Jeffrey, Esq., 2005 Jiuqier W.
Plea.se pay to John Ritchie Lumber Co., the sum of $800 on account of 

material delivered and shipped to Jasper Park. C. R. Horn.

At the time this order was given and was notifie.! to the 
respondent no money was due upon the Horn contract by Jeffrey. 
Horn seems to have been unable to carry out his contract md 
the proprietor had to pay money to third parties to finish the

__
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building. He had to pay some wages of labourers and when the 
building was finally completed $296.99 remained due to Horn, 
which he deposited in court for the plaintiff Ritchie.

It is clear from the evidence that the rescindent Jeffrey never 
undertook to pay the full amount of the order. He was willing, 
however, out of the amount which would ultimately remain 
owing to Horn on the c tion of the contract, to pay that 
amount to the plaintiff. It would have appeared ridiculous 
that he would have formally agreed to give an absolute and un­
conditional promise to pay when he did not know whether Horn 
would carry out his contract and when some liens could have 
lieen registered by wage-earners or others.

The trial Judge held that this order constituted an equitable 
assignment ; but it is necessary, in order to constitute such an 
assignment, that the fund should lie specified (Percivalx. Dunn, 
(29 Ch. D. 128)); and, besides, this order was valid subject to 
any claim under the contract which would have I teen good against 
the assignor.

l or these reasons the appeal should be dismissed with costs.
Appeal dismissed.

HEINRICHS v. WIENS. SASK.
Saskatchewan Supreme Court, Xcidands, ! .amont, Hrmcn anil McKay, JJ. g ( ' 

March 25, 1910.

1. Ji'Kv (5 IC—25)—Right tu triai, by—Notice Non-compliance with 
rule op court—Amendment—Fair triai. -Newspaper com-

The failure to give notice of an election to a trial hv jury in accordance 
with a rule of Court (r. 239 Mask.), which was promulgated shortly before 
the filing of the pleadings of which counsel had no knowledge, is not 
fatal to the claim of such right and may he cured by amendment ; nor 
is such right affected because of newspaper comment upon the action 
the statements whereof not being prejudicial to a fair trial of the action 
by a jury.

I Secs. 50 and 51 of the Judicature Act, R.S.S. 1909, eh. 52, considered.
For previous litigation of case, see 21 D.L.R. 08, affirmed in 23 D.L.R.
664, s S.L.R. 153.|

Appeal from the judgment of El wood,.).. reversing the Local statement 
Master for refusing to grant trial by jury. Affirmed.

/*. E. MacKenzic, K.C., for defendant, appellant.
I1. //. Gordon, for plaintiff, respondent.
Brown, J.:—This action is brought, against the defendants Bf0"".J- 

to recover damages alleged to have been caused by a conspiracy 
on the part of the defendants to injure the plaintiff in his business.

y

3
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The plaintiff desires a trial by jury.
Rule of Court 239 which governs is as follows:

239. Where by the Judicature Act either party may require the issue, 
of fact and the anno!wmcn1 or inquiry of damages to In* tried by a jury, the 
party so requiring a jury shall, if plaintiff in his reply or within the time 
limited for tin- reply, and if defendant in his statement of defence give n, 
the other party notice that lie requires the issues of fact and the assessment 
or inquiry of damages to Im* tried by a jury. The party giving such notice 
shall at least fifteen days Indore the first sittings of the Court for the trial of 
jury cases pay into Court the fîtes payable as provided by the Jury Act. 
otherwise such notice shall lie void and the action shall proceed as if no such 
notice had been given. Notice of trial may be given by either party as 
provided by rule 237 within the time provided by rule 240. and such notice 
shall he to a sittings of the Court for the trial of jury eases.

Tin1 plaintiff neglected to intimate in his reply that he required 
a jury and made " ation to the Ux-al Master at Saskatoon to 
he allowed to amend his reply in this respect.

It. 239 aforesaid was promulgated shortly Indore the plaintiff 
filed his reply and the reply was film! apparently in ignorance of 
the rule. Prior to the promulgation of this rule it was sufficient 
if the plaintiff demanded a jury at least 15 days before the day 
fixed for trial.

The I vocal Master in giving judgment, states as follows:
Rending the pleadings and from the nature of the action, which is soiih 

what peculiar, it is l judge a cane which might quite pro|icrly In* tried by i 
jury, and I am satisfied that the omission to file the reply was merely :i slip 
The amendment to the rules that required that statement to he made in tin- 
reply had only just been promulgated a few days, and plaintiff's solicitor1 
were not aware of the provision when they framed that pleading. In such 
circumstances it would undoubtedly be my duty I think to rectify such 
mistake.
Rut he dismissed the plaintiff's ation because of the fact
that prior to the application there appeared in the public press of 
Saskatoon and Winnipeg somewhat lengthy articles in which 
the history of the ease was set out with considerable detail. The 
Local Master was of the opinion that this publication would pre­
judice the plaintiff in a fair trial of the action by a jury.

On appeal to Elwood, .1., in Chambers, the Order of the bocal 
Master was reversed and the defendant Wiens appeals from that 
decision to this Court.

That this is a proper case for relief, if it can be given without 
prejudice to the defendants, was apparently the view taken by 
the Local Master as appears from that portion of his judgment 
quoted above. I agree in that view and am further of the opinion

4

4
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which must have hmi hold by the .fudge in Chambers, that in SASK. 
granting such relief the defendants would not be prejudiced. S. C.

In so far as the newspaper articles are concerned, they appear Hr. ink iras 
to me to he simply such a statement of the case as an enter- 
prising news editor might prepare from a perusal of the pleadings. *
I c find, after a careful perusal of the same, that they con- r°w° J* 
tain any statement which should prejudice the defendants in a 
fair trial of the action. The statement which is set out is prac­
tically such as is alleged in the pleadings and without any comment 
whatever on the part of the editor as to the merits of the case.
If the articles had misrepresented the case or the proceedings it 
would be a different matter.

In 7. Hals, at p. 28Ô it is stated
S|M-«'vh«w or writings misrepresenting the proceedings of the court or 

prejudicing the for or against a party are contempts. Nothing is
more incumbent upon courts of justice than to preserve their proceedings 
from being misrepresented, nor is there anything of more |»ernieions conse­
quence than to prejudice the minds of the public against persons concerned 
as parties in causes Indore the cause is finally heard. The effect of such 
misrepresentations may be not only to deter persons from coming forward to 
give evidence on one side, but to induce wit nesses to give evidence on the 
other side . or to prejudice the minds of jurors.

Kvcn in such cases, however, a change of venue would in all 
probability meet the needs unless the publicity were so general 
that it would be naturally assumed that no unprejudiced jury 
could be conveniently had in the province.

It was contended by counsel for defendant that the plaintiff 
having failed to comply with the rule it was " on him
before he could get relief to shew that this was a proper case to be 
tried by a jury. Assuming that such contention is correct, the 
answer appears to be found in a mere perusal of the pleadings 

«elves. Such perusal indicates that this is a class of action 
which prior to the English Judicature Act would be tried by a 
jury.

It is difficult to say what other satisfactory test can be
It is not suggested that the defendants have taken any steps 

to set the case down for trial or taken any other proceedings in 
the action as a result of which they would in any way be preju­
diced by the order >d against.

I tun, therefore, of the opinion that the appeal should be 
dismissed with costs.

1
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SASK. L amont, J.:—1 concur in the conclusion reached by my brother
H. C. Brown, but desire to put it solely on the ground that a change had

Heinrichs been made in the rules of Court of which, evidently, the plaintiff's
solicitors had not received actual notice.

The question whether this would be a proper case for a jury
trial is not one which, in my opinion, can be considered on an 
application of this kind.

Sec. 50 of the Judicature Act provided that in civil trials the 
issues of fact and the assessment or inquiry of damages shall he 
tried, heard, and determined by a Judge without a jury. Pro­
vided, however, that in certain cases—of which the present case 
is one—either party to an action may, upon giving notice to the 
other and upon payment of certain fees, have the issues of fact 
determined by a jury. The right of a plaintiff to a jury, therefore, 
is not an absolute one but is conditioned upon his giving the notice 
required, and the payment of the fees. If he fails to give that 
notice, he has no right to a jury.

Where the notice is not given, the only way to have the issues 
tried by a jury is to obtain from the trial Judge an exercise of the 
discretion given to him by sec. 51 of the Act, and have him direct 
that the issues shall be tried by a jury. If the case be one in 
which a jury would be in a better position to find the facts, or 
assess the* damages, than the trial Judge himself, he would doubt­
less direct a jury trial. Whether or not the case is one requiring 
a jury trial is, by the statute, in the absence* of the required notice 
by the* parties themselves, expressly left te> the diseretiem of the 
trial Juelge*. Whe*re* the* statute* gives that discretion to the* trial 
Juelge*, I elo next think it is open to anyone e*lse* to exercise* it. But 
in the present e*ase, the* plaintiff's solicitors not having Urn 
apprised of the change* in the rule*s made by the Court, the* plain­
tiff should next be* deprived of a right to give the* notice which lie 
otherwise wemlei have had.

Newlends, J. Nkwlandh and McKay, J.J. concurred with Brown, J.
Appeal dismissal.

CAN. DESROCHES v. BELL TELEPHONE CO.

Ry. Com.
Hoard of Railway Commissioners. July S, 1915.

1. Telephones (§ I—4)—Business or Residence Tom,—Clercv\nv
Under the provisions of sec. 315 of the Railway Act, a clergyman is 

entitled to he charged the residence toll and not the business lull for 
the use of the telephone installed in his residence.
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Application to direct the respondent to cease charging the CAN. 
business toll to the applicant for his telephone and restore the Ry. Com.
residence toll.

The applicant appeared in person. 
//. L. Hoyles, for the respondent.

I )K.NH<H’HES

Telephone
The Assistant Chief Commissioned In the city of Quebec 

the rate for a business telephone is $40 per annum, and for a ,.A“ieU Chief* * ’ <ommis.ii.mer
residence telephone $25 |>er annum, with extras for desk ’phones, 
extra wiring, etc.

Prior to the 1st January last, Rev. Father H. Desroches, the 
parish priest of Notre Dame de la Garde, had a telephone in his 
residence, which was described in the telephone directory as 
“ Presbytère, Notre Dame de la Garde.” For this service he 
paid $25 per annum, plus $2 extra for a desk ’phone. On the 
18th November, 1914, he was notified that his rate would be 
increased to the business rate of $40 per annum on the 1st January,
1915.

The complainant contends that he should not be charged a 
business rate, and asks that the company be ordered to continue 
his service for the residence rate. The notice that was served 
on the complainant by the local manager of the Bell Telephone 
Company in Quebec, dated November 8, 1914, contained the; 
following paragraph, which has been translated from French into 
English :—

“We have been informed that, under the Railway Act, we 
must, under circumstances and conditions materially identical, 
charge uniform telephone rates to everybody; and that, in con­
sequence, it is not advisable to continue charging the reduced 
rates you have been enjoying in Quebec.”

The contention of the company, contained in a letter to the 
Board from its general counsel, dated June 9, is as follows:—

“That the question as to whether or not the business rate 
is asked depends not so much upon whether the subscriber is 
a clergyman, but uj)on whether the telephone is located in the 
sort of place from which it is obvious that the administration or 
business of the church or parish is carried on. In other words, 
we endeavour to apply the same principles as govern us in de­
riding whether or not the telephone of a layman is liable for the 
business rate. For instance, if the telephone is in the vestry or 
parish house of the church, or presbytery of the parish, or other
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similar place, we ask payment of the business rate, but we do 
not do so where the telephone is so situated that it is dearly in- 
stalled only for iwrsonal use, such as where there is one téléphon­
ât the church and another telephone at the clergyman's resi­
dence, nor do we ask such of the parochial clergy as have not the 
secular administration of the parish in their hands to pay the 
business rate.”

Rev. Father Desroches’ telephone is in his residence, ami is 
used by his housekeeper for securing supplies for the house. It 
is also used by Rev. Father Desroches in connection with the 
affairs of his church, and by those who wish to speak to him 
alHiut the affairs of his church. From the evidence, it appean «I to 
me to l>e practically the same use that any clergyman of any de­
nomination in charge of a parish would make of a telephone iti his 
residence. Rev. Father Desroches is liable1 to be calk'd on his 
telephone to visit the sick of his parish or to arrange for a wedding 
or funeral service. This seems to me to be the use that might 
be made of a telephone in any clergyman’s residence.

It is not necessary to decide the point raised by the company, 
already quoted from its counsel’s letter of the 9th June, that the 
use made of his telephone by Rev. Father Desroches is really 
a business use, because, in my opinion, the equality clauses of 
the Railway Act have been violated in this case. On the ques­
tion of the business use of a clergyman's telephone. I would like, 
however, to point out, in passing, that, unlike other professional 
men or business institutions, a clergyman in no way depends on 
the telephone for the remuneration he gets from his parishioners 
for his support. If Rev. Father Desroches' telephone was taken 
out, it would, doubtless, cause him some inconvenience, but it 
would not result in any financial loss to him. He would get 
exactly the same remuneration from his parish as he would get 
were the telephone maintained in his residence.

Section 315 of the Railway Act, w'hich applies to tin- Bell 
Telephone Company, requires that all tolls shall always, tinder 
substantially similar circumstances and conditions, be charged 
equally to all persons at the same rate. The notice that the 
company's manager in Quebec sent the applicant last Novem­
ber shows that he was well aware of this provision of the statute.

I have gone over the Bell Telephone Company’s list of sub-
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scribers in the city of Quebec. 1 find that approximately 47 
clergymen of all denominations have telephones. Of this number 
17 pay the residence rate, and a number of the 17 are in charge 
of churches and are similarly situated to the complainant.

1 have, therefore, come to the conclusion that the circum­
stances and conditions of the use of the applicant’s telephone, 
and the use of the telephones of a number of other clergymen 
in Quebec, who only pay the residence rate, being substantially 
similar, the company erred in charging the rate of the applicant's 
telephone to the business rate in January last. The applicant is 
entitled to get a telephone at the residence rate, and should get 
credit for any amount he may have paid since January in excess 
of that amount.

Mr. Commissioner Goodeve concurred.

NOTE.
Telephone Tolls—Business and Residential.—In Bayly v. 

Bell Telephone Co., 11 Can. Ry. Cas. 190, the Board con­
sidered the case of a telephone in the residence of a profes­
sional nurse, and in Médico-Chirurgical Society v. Bell Tele­
phone Co., 16 Can. Ry. Cun. 267, the case of a telephone used 
by a doctor at his residence. In both cases the use of the instru­
ment for business purposes, even at their residences by the com­
plainants, was held to justify the imposition of the business toll 
rather than the lower or residential toll. In the ease of clergy­
men, however, as the Assistant Chief Commissioner points out in 
the present case, the charge made for the use of telephones must 
be uniform under the equality clause of the Railway Act, sec. 
315. The principle that a business use calls for the higher toll 
does not seem to he applicable under the circumstances of the 
present case.

STUART & STUART Ltd. v. BOSWELL

\nva Scot in Supreme ('nurt, Graham. C.J.. Ifryxdnle, It Hr hie, E.J. and
llarrix, JFebruary 20, 1916.

1. Usury (§ II—24)—Relief against—Counterclaim for excess—Money
LENDERS ACT.

A Court of Equity will grunt relief against an excessive charge of interest 
or where the transaction is harsh and i < nscionable, and if the trans­
act ion is one arising under the Money I " ere Act additional relief will 
be granted by way of counterclaim under the Act.

2. Conflict of laws (§ I B 2—26)—Usurious contract—Money lenders
act—Law governing.

The rights of parties respecting a usurious contract made in England 
are to be determined under the provisions of the Money Lenders Act 
of England applicable to such transaction.
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3. I’lkadinu (11 N -111)—Defective plea or usury Amendment.
It is the duty of the Court in order that justice be done, no mat ter 

how bad or defective a defence of usury appears, to grant such amend 
nients as are necessary to raise the real quest ions in dispute.

Appeal from the judgment of Russell, J., refusing to set aside 
portions of defenee as living frivolous and vexatious, in an action 
on two promissory notes.

.4. Whitman, K.C., for apis-llant.
The judgment of the Court was delivered by 
Harkis, .1.: -The plaintiffs are money lenders, residing in 

Kngland and registered as sueh under the provisions of the Monex 
Lenders Act, 1900, and the Money Lenders Act, 1911. Tin 
defendants resided in Kngland at the time when the transaction- 
hereinafter referred to took place, but now reside in Nova Scotia 

The action is brought on two promissory notes, each for £2* 
one dated May 29, 1912. and the other dated August 29, 1912 
There was a defence put in and plaintiffs moved the Judge in 
Chambers to set it aside, some paragraphs as disclosing no reason­
able answer, some as tending to prejudice, embarrass or delay the 
fair trial of the action, and the whole as being false, frivolous and 
vexatious.

The Chambers Judge dismissed the application and plaintiffs 
have appeak*!. The affidavits of the plaintiffs state that L'29 
cash was lent to the defendants on May 29, ltll2, and further 
£20 on August 29, 1912. To each amount advanced was added 
the sum of £8 for interest during the currency of the note ami tin- 
note for 1*28 was repayable in instalments of £2 per month for six 
months and the balance was to Ik* repaid 0 months from the dab 
of the note.

The male defendant swears that the two notes sued on an 
renewals of two notes dated 6 months earlier and that no moneys 
were advanced on May 29, or August 29. He says that ti months 
before May 29, £20 was advanced and 6 months before August 2»', 
another £20 was advanced, and when those moneys were advanced 
the defendants gave notes for £28, and during the currency of 
these notes they paid £2 each month on each of the said notes. 
i.e. twelve |M>unds on each note, or £24 in all. Notwithstanding 
this, they gave new notes at the end of the 0 months in each cas*- 
for the full £28. If this statement is true, it shows that the plain­
tiffs received £24 interest on £40 for (> months—that is, interest
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at the rate of l‘20fper annum. Tin* new notes, if regarded as N. S.
the original transaction, add t‘8 for (i months’ interest, which is 8. C.
80% per artnurn without taking into account the repayment of the Stvakt 
principal monthly, which would, of course, considerably increase * 8™art 

the rate. The rate of interest charged, when compared with our Bohwkll. 
ideas in this country on this subject, is so monstrous as to pro- 
(luce in our minds, to use the words of Lord Thurlow in the case 
of (/Wynne v. Heaton, 1 Bro. 1, 9, a sense of 
an inequality so strong, gross and manifest that it must In* impossible to state 
it to a man of common sense without producing an exclamation at the in­
equality of it.

The defence pleaded is either false or bad in law, and must be 
set aside except the following parts or portions of paragraphs:—
I As to par. 1 of the statement of claim—the defendants say 
that the said note has been fully paid. 3. As to par. 3 of the 
statement of claim—the defendants say that the said note has 
been fully paid. (i. Said notes are for amounts considerably in 
excess of the sum or sums of money actually advanced by the plain­
tiffs and this excess amount was included in the said note or 
notes without the knowledge and consent of the defendants.

The plaintiff’ has charged the defendants a usurious rate of 
interest for such advance or advances—and said usurious amounts 
of interest have been capitalized and included in the face of said 
notes, without the knowledge of the defendants, and on said notes 
compound interest has been charged ever since the making of the 
same.

The amount of said notes referred to in said statement of 
claim are therefore considerably in excess of the sum or sums of 
money actually advanced by the plaintiff.

All other parts of the defence are struck out and set aside.
It is obvious that the paragraphs allowed to stand do not suffi­

ciently raise the real question in the ease, which is whether the 
interest charged in respect of the sum actually lent is excessive, 
and whether the transaction is harsh and unconscionable, or is 
otherwise such that a Court of Equity would give relief, and whe­
ther the transaction should not be reopened and the accounts 
taken and the matter adjusted on the principles applied in England 
in cases arising under the Money Lenders Act. 1900. and amending 
Acts.
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N. S. The contract was made in England, and the rights of the parties
8.C. must ho determined under the law of England.

«V Sri: AMT
A Judge at Chambers hearing this motion would have a duty 

to see that justice was done, no matter how had or defective the
Biwwell. defence was as a matter of pleading, and he ought to grant such

amendments as were necessary to raise the real questions in dis­
pute. That duty is no less binding on this ( 'ourt.

The defendants will have leave to amend their defence by 

setting up the original transaction and notes and the payments 
made thereon, and upon the notes sued on; that the plaintiffs 
are and were at the time of the transactions money lenders under 

the Money Lenders Act, 1900; that the interest charged is exces­

sive and the transaction harsh and unconscionable, or is such t lint a 

Court of Equity would give relief. They will also have leave to 

claim relief by way of counterclaim, under the Money Lenders 

Act, 1900, to have the whole transaction from the beginning re­

opened and an account taken and to be relieved from payment of 
any sum in excess of the amount fairly due in rcs|>ect of principal, 

interest and charges.
The costs of the at ion to the Chambers Judge, of this

appeal and any costs occasioned by the amendment, will be plain­

tiff's costs in the cause in any event. Judgmcnt accordimily.

B. C. NEMO v CANADIAN FISHING CO

C. A. Untish Columbia ('ourt of Appui. Macdonald, C.J.A., Irritiy. (iallilur 
and McPhillips. JJ.A. March 7, 1916.

1. Shipping ($ II —5)—Towage—Negi igence—Proceeding ovt in stormy
WEATHER.

In all contracts of towage there is an implied obligation that coni|H irni 
skill and best endeavours shall he used in doing the work, and the m of 
the master of a tug in venturing out in stormy and dangerous weather 
is negligence which will render the owners of the towing craft liable for 
the consequences of the wrongful act.

[Smith v. St. Laurence Tow and Hoot Co. (1873), L.R. 5 IM\ ■Wv 
applied. 1

Statement Appeal by the defendant from the judgment of Schultz. Co. 
J., in favour of plaintiff in action for negligent towage. Affirmed. 

Douglas Armour, for appellant.
IV. C. Brown, for respondent.

Mscdonald,
C.J.A. Macdonald, C.J.A.:—I would dismiss this appeal. It was 

part of the contract that the plaintiff should be towed down at 
the end of the season. The Judge had before him evidence that 
the master of the defendants’ towing craft was negligent of his

5
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duty to the plaintiff, in venturing out in the istorm on the morning 
of the accident, whereby the plaintiff suffered the loss complained 
of. 1 do not think it can be said that the damages allowed were 
not such as the Judge1 could give1 on the- evidence.

Irving, J.A.:—I would dismiss this append. It was open to 
the* Judge to find neglige-ne'e on the- evidence.

The defendants are1 not to la* re-garele-el as insurers, hut tlie-re 
were obligations imposed upon them—to have a suitable tug: that 
those in charge1 of it shoulel exercise1 e-are- and skill orelinarily e-xe-r- 
e-iseel by those» having experiene*e in such matters; such e-are- shemlel 
he1 measured by the- elangers and hazarels to which the- Hot ilia of 
small boa. was likely to be* excised. It was in this respect that 
the- defenetants failed in the- opinion eif the learneel trial Juelge. 
I think I should have re-garele-el it as an e-rreir of judgme-nt rather 
than ne-gligene-e, but then* is much to be- said in favour of the- view 
taken by the Juelge- below. Vnelembteelly it was incumbent on 
the- defeneiants’ maste-r to have1 e-xe-re-ise-el e-are- in eletermining whe- 
ther lie- shemlel or shemlel not resume the- trip on the- morning in 
epie-stiem, before1 him the- state- of the- weather, the- character
of the- shore-, the- nature- eif the- various beads he* had in tow, the- 
ability—or, hampere-el as she- was by a se-ow- -the- inability he hael to 
re-nder assistane-e- to any e>f them in the event of their ge-tting adrift.

1 ’olenx was not raiseel in the- », but all the- either s
discusseel before us se-e-me-el to have- be-en raise-el.

McPhillips, J.A.: I agre-e that the appe-al shoulel be- dismis­
sed. The trial Juelge- has retrained from giving written reasons 
which renele-rs it somew to epiite unelerstanel the express
findings of fact at which he- arriveel—yet tlie-re- would appear to be 
sufficient evidence upon which to fine I that tlie-re- was a breach of 
«•emtract and that the- le-gal obligatiem was not performed—fur­
ther, in all contracts of towage1, there is an implied obligation 
that competent skill anel best e-nele‘avemrs shall be- used in eloing 
the- work. The respemsibility which rested upem the- appellants 
in the present case-—the1 owners of the- tug e-ngaged in the- towing— 
van be ascertained by referring to what Sir Barnes IVae-eie-k saiel 
in Smith v. St. Lawrence Taw limit Co. (1873), L.R., ô P.C. 308, 
at p. 314:—

The rule was clearly laid down by Lord k.ngsdownin 1 lie* case of The Julia. 
Shaking of the duties eif a lug steamer, he* says, "A lug is to use premier skill 
and diligence, and is liable for any damage by lier wrongful act. When the
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Statement

contract to tow wait made, the law would imply an engagement that each vessel 
would perform its duty in completing it ; that proper «kill and diligence would 
be used on board each ; that neither vessel, by neglect or misconduct, would 
create unnecessary risk to the other or increase any risk which might be inci­
dental to the service undertaken. If. in the course of the performance of 
the contract, any inevitable accident happened to the one without default on 
the part of the other, no cause of action would arise. If. on the other hand, 
the wrongful act of either occasioned damage to the other, such wrongful 
act would create a responsibility in the party committing it, if the sufferer had 
not by any misconduct or unskilfulness on his part contributed to iIn- 
accident . ' ’
This case is not one where it could he said that the i 
any control—he was not a master mariner, skilled in towing nr 
with any qualifications as a mariner—the whole responsibility 
was upon the tug. It was not a case of inevitable accident I 
can only assume that the trial Judge in finding for the plaintiff 
found the appellants guilty of negligence and held the respondent 
guiltless of any misconduct or unskilfulness contributing to tin 
accident. It would appear from the evidence that the master of 
the tug undertook to proceed in weather which was exceedingly 
dangerous—and this wrongful act occasioned damage to the res­
pondent. The quantum of damages as allowed cannot he said 
to be such as would savour of being excessive under the circum­
stances.

I would dismiss the appeal.
Galliher, J.A., dissented. Appeal fHnminneii.

MUNICIPALITY OF BOW VALLEY v. McLEAN.
A Hurl n Supreme Court, A p/tell ale Dirixion, Harvey, Seott, Stuart a ml /.’

JJ February 111. 191ft.

1. Tanks (§ III A—105)—On lot ok portion of land.
For the purposes of sub-sees. 2 and 3 of see. 297 of the Rural Municipal­

ity Act (Alta.), as amended by sees. 23 and 24. of Acts 1913, eh. 21. pro­
viding a mode of im|M>sing. for municipal and school purismes, a tax on 
any "lot or portion of land.” each tract of land assessed to one person 
should lx* treated as one parcel irrespective of whether different |x>riion- 
of the tract are separately assessed u|xm the roll.

(24 D.L.R. 587, varied ]
2. Costs ($ I —2r)—Substantial sccckss on appeal.

An appellant who succeeds to a substantial extent on the appc.il i- 
entitled to be allowed the costs of the appeal.

Appeal from the judgment of Walnii, J., in favour of plain­
tiff, 24 D.L.R. 587, which is varied.

A. II. Clarke, K.C., for plaintiff.
II. IV. McLean, for defendant.
Harvey, O.J., concurred with Scott, .1.Harvey. C J

7^224935
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Scott, J.:—In my view the question involved in this appeal, ALTA.
is not whether the defendant was properly assessed or, not having N. C.
appealed from his assessment, whether he is hound by it, but is m, nICI-

nierely a question of the proper imixjsition of the taxes upon the i’auty
of Bow

property as it is now assessed. Valley

I am of opinion that, for the purposes of sub-secs. 2 and 3 of McLean 
see. 297, each tract of land assessed to one person should be treated
as one parcel irrespective of whether different portions of the tract 
are separately assessed upon the roll. For instance, if the person 
assessed is separately assessed for several contiguous lots in a 
block, say lots one and two or one to six, they should be treated 
:ts one parcel only, and if a block is divided by a lane in the centre 
and he is separately assessed for all the lots in the block, it should 
lie treated as two parcels only.

If I am correct in the view I have expressed, the number of 
parcels included in the defendant’s assessment is fourteen, the 
assessed value1 of none of them exceeding $500. The rate imposed 
is three mills on the dollar for both municipal and school purposes.
I think it may be assumed in the absence of any evidence to the 
contrary that one-half the rate was intended to lx- applicable to 
each purpose and it would therefore follow that the tax payable 
on each parcel would be less than one dollar and the amount which 
the plaintiff is entitled to recover is therefore $28. I would there­
fore direct that the payment in the Court below be reduced to $28 
without costs.

I agree with the view expressed by my brother Beck as to the 
disposition of the costs of the action and of the appeal.

Beck, .1.:—(This opinion was written first and made the basis Beck. j. 
of a discussion among the members of the ( 'ourt. For that reason,
I leave it as it is, though as a result of the discussion I concur with 
the conclusion arrived at by my brother Scott.]

The action is for taxes and the decision depends upon the 
provisions of the Rural Municipality Act (eh. 3 of 1911-12).

Sec. 251 provides for assessment and the preparation of an 
assessment roll.

It directs the assessment and entry on the roll of each “lot 
or parcel of land," and a form of roll is given which has a caption 
“Land Assessed," and a subcaption “Pt. of Sec. S.T.R.M.," and 
a caption, “No. of acres." Obviously in a rural municipality,
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ALTA. the greater part of the lands art1 farm lands, the descriptions of
8. C. which accord with the Dominion Government survey into .sections.

Munici- half sections, quarter sections and legal subdivisions.
The expression, “lot or parcel of land," is the only expression 

used to refer to sucli parcels of land. I think the “or” is intended

McLean to be used to express equivalence and that a section or any of tin-
aliquot parts of a section are comprehended under the name “lot

See. 44 and 45 designate as a “hamlet,” 
any area of land which has been subdivided into building lots, or os a townsih- 
and a plan of which has been registered in the land titles office.
Such parcels of land as ap|>ear in such a subdivision art- therefore 
also comprised under the designation, “lot or parcel of land." 
in the section providing for assessment.

The precise point in question calling for our decision arises 
upon sub-secs. 2 and 3 of sec. 297, as those sub-sections are made 
to read by eh. 21 of 1918, 2nd sess., sec. 23.

Sec. 293 provides that the council shall authorize the treasurer 
to levy1 upon all lands entered in the assessment roll such tax at a 
uniform rate on the dollar as shall be deemed sufficient to meet the 
estimate of expenditures.

The assessment roll provided by sec. 251 is a combined assess­
ment roll and tax roll.

Sec. 297 directs the treasurer to enter on the assessment roll, 
in the appropriate columns, a statement of all taxes levied against 
each “lot or parcel of land" assessed.

The substituted sub-sec. 2 of sec. 297 reads:
In the event of the tax payable on any lot or portion of land under this section 
for the purposes of the municipality being less than 81 the tax to be entered 
in the roll as payable for such purposes shall he $1.

Sub-sec. 3 is a similar provision in respect of school taxes.
The defendant owned lands in a “hamlet," namely, as set out 

in tin1 statement of claim,
Lots 1 to 6 inclusive, in hi. 1 ; lots 3 and lots 7 to 10 inclusive, 

in bl. 2; lots 1 to 20 inclusive; lots 23 and 24 and lots 27 to 36 inclu­
sive, in bl. 3; lots 1 to 9 inclusive and lots 13 to 38 inclusive, in 
bl.4; lots 1 to 40 inclusive, in bl. 5; lots 1 to 40 inclusive, in bl. 6.

Inspection of the plan, which is in evidence, shows that a 
block consists of 40 lots. Ix»ts 1 to 40, in bl. 5 and 6, represent, 
therefore, the whole1 of these lots. It also shows that Ids. 3 and 4 
are first subdivided into three portions separated from each other
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by lanes, and that in bl. 3 lots 1 to 10 form one entire sul>-hl., 
and in hi. 4, lots 25 to 38 also form one entire sub-block.

The defendant was assessed for each separate lot. even where 
he owned the entire block or sub-block; in all for 158 lots. The 
assessment having been so made, and a rate of three» mills on the 
dollar having bi»en struck, and it appearing that in respect of 
each of the 158 lots the tax payable on the basis of the uniform 
rate on the dollar amounted to less than $1 for municipal pur­
poses and less than $1 for school purposes, the tax entered on the 
roll in respect of each of the 158 lots was $2.00. The defendant 
contends that this tax is wrong and that the tax ought to have been 
at the rate on the dollar of assessment.

The first question is what was the proper mode of assessment: 
and. if the mode adopted was wrong, is the defendant now pre­
cluded from raising the question, not having appealed.

My opinion is that the assessment was wrong in so far as it 
relates to the assessment of the two blocks and the two sub-blocks, 
the whole of each of which was owned by tin* defendant, if it 
ought not to be deemed to lx» an assessment of the blocks anil sub- 
blocks, the mention of the lots being only a method of description.

I think the assessor in assessing any “lot or parcel for portion) 
of land ” was bound to take the whole parcel or the largest parcel 
into which it was sub-divided, owned by one person as the unit 
of assessment. For instance, if a ratepayer owned a whole section, 
the assessor would be bound to assess him in respect of the whole 
section, as one parcel, and could not assess him for two half sec­
tions, four quarter sections, or 16 legal sub-divisions. Under a 
system of assessment and taxation, which contained no discrimin­
atory provisions, a breach of this principle would, though wrong 
in itself, not prejudice the taxpayer, and on that account could 
perhaps not be objected to; but under the system provided by 
the statute under consideration it might easily result, if it went 
effective, in a gross wrong to the owner of section of land, as. by 
an assessment of the section as 16 legal subdivisions, lie might 
he forced to pay by virtue of the sub-section under consideration 
a tax much exceeding in amount what clearly the statute contem­
plates he should pay.

I think the same principle applies where the owner, for instance, 
of a quarter section has subdivided it into blocks, and the blocks

ALTA.

8. C.

McLean.



720

ALTA.

S. C.

Dominion Law Reports. 126 D.L R

into suh-hlix-ks or lots. Hr could not, though hr had sold no 
portion, insist u|Mm being assessed for thr entire quarter section. 
In-cause hr had erased to In- the owner of the whole, inasmuch is 
under our law there would have Ix-en a dedication of the sin its 
to the Crown; hut as 1 have indicated, I think that hr would In- 
entitled to insist u|miii bring assessi-d for an entire block or sub- 
block, the whole of which he owned and for each aliquot pari ol 
a block or sub-1 dock, and therefore for a half block, if there were 
in fact such a division; but, in res|>ect of parcels made up of lots 
which together forim-d no aliquot part of a block or sub-block, 
the lots would Is- pro|>rrly assessed as separate lots.

Hence in the present case, I think the defendant ought to 
have Ix-en assessed for hi. and hi. 0, merely as one parcel each, 
and for lots I to 10, bl. 3, and lots 2f> to dK, Id. 1. as one parcel 
each. The designation of the lots in these parcels may, I think, 
quite pro|x-rly lx- taken as a pro|x*r method of describing them, 
but the total value of the several lots would lx- the single value of 
the total parcel. Now, if this was his right it was a right a right 
n débita jurtitiae—depending solely- the fact of ownership being 
admitted—on the statute and was therefore purely a question of 
law. It was, therefore, in my opinion not a question u|xm which 
the council sitting as a Court of Revision had jurisdiction to 
decide otherwise than according to law, had the defendant appealed 
as lie might have done, in the ho|x- of a pro|x-r decision; but. not 
having ap|x-aled. he nevertheless, was not hound by tin illegal 
method of assessment. Indeed perhaps the assessment max be 
taken to have Ix-en unobjectionable, it may lx- said, and that tin- 
first wrongful step of the assessor of the municipality was the 
that, instead of ascertaining the taxes payable by striking a rate 
of 3 mills oil the dollar of the sum of the value of 10 lots in bh ■*>, 
and carrying out the result, lie first did this as to each sepal ah 
lot and then finding the result to lx- less than one dollar, lie carried 
out #1 as the taxes against each lot for municipal punx.-i ~ and 
the like for school pur|xiscs, and similarly with regard to the other 
complete bhx-k and suit-blocks.

If I am right in saving that the defendant had a right to Inu­
it is assessment made in the way I have stated and that it was» 
pure question of law, then he is not prejudiced by not appealing 
against the assessment; for the assessor, the Court of Rex M"ti.
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and the Judge on further apfieal would all lx- without jurisdiction 
to assess or confirm the» assessment otherwise made.

In Township of London v. The (S. IV. It. Co., 17 V.C'Xj.B. Ml, 
Burns, J., says:
The distinction where it is necessary to ap|H»al, and where the claims may In- 
resisted by an action of trespass or replevin (or by defence to an action for 
the taxes, as was the case cited), is this: if the power existed to make the assess­
ment, then there is a jurisdiction in those doing it, and in such case the remedy 
is by appeal only; but if the assessment be illegal then there is no jurisdiction 
to do it, and in such case the person resisting is not compelled to resort to the 
remedy of ap|ical, but may resist the illegal exaction.

This principle is perfectly well settled. Other raxes which max 
l»e referred to are London Mutual Life Insurance Company v. City 
of London, 15 A.U. (Ont.) 02!); Toronto /tailway v. Toronto Col­
oration, |1!MH] A.C. 800.

I rather think, as I have already suggested, that the assess- 
ni' *‘t may be treated at all events at the option of the defendant - 
th< party assessed—as not iinproficr and that lie may place his 
objection thus; that the total assessed value of the several lots in 
each block and sub-block was in each ease the amount of assess­
ment of the blocks and sub-blocks respectively, and it was to these 
totals the rate on the dollar in fact and in law, did apply and ought 
to have been applied by the assessor.

In the result the amount of taxes by which the defendant 
has been overcharged is as follows:—
HI. 5 (lots 1 to 40 assessed at $25 apiece S

Amount chargnl $2 |>er lot $50 00
Amount chargeable 3 mills on $1,000 . 3 00

------- 9 47 00
Bl.« ditto 47 00
Sub-block: Id. 3 (lots 1 to 10, at 935 a piece -$350) :

Amount charged $2 |M-r lot $20 00
Amount chargeable 3 mills on $.350 - I 05

which must 1m* increased to. 2 00 18.00
Sub-block; bl. 4 (lots 25 to 38 11 at $30, and 3 at 
. $5 $345):

Amount charged at $2 per lot. $28 00
Amount chargeable, 3 mills on $.345 $1.05

which must lie increased to. 2 00 20 00

ALTA.

8 i '

McLean.

4n - ini h i .R.

Total overcharge $138.00

5
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As will he seen, the total taxes properly chargeable in respect 
of these particular parcels amounts to only $7 00.

1 think they could not recover this $7.00, had the defence Ixvn 
raised because the statute says (sec. 306) the taxes may be sued 
for but that they shall be deemed to he due on the day on which 
the tax notices provided by sec. 298 were mailed and the latter 
section says that the notice shall state not only the amount of 
the taxes but the rate of taxation. Had the rate been given in the 
notice—it was not given—it may be that, though the amount was 
in fact wrongly calculated, it could be properly said that the data 
were given by which the correct amount could be calculated and 
that what could be made certain was certain.

The plaintiffs can recover nothing more in respect of the par­
cels I have specially dealt with than the $7 00. Deducting the $138 
from the $316 leaves $178 for which the plaintiffs are entitled to 
judgment. They claim under sec. 301 of the Act a penalty of f> 
per cent, by reason of non-payment by December 31, 1914. I 
think they are not entitled to this inasmuch as the whole amount 
claimed was paid into Court by that date as stated in the defence.

The defendant has succeeded to a substantial extent on tin- 
appeal, and should therefore, I think, have the costs of the apjieal 
If the decision below had been, as I think it should have been, 
there would have been divided success, the contention of neither 
side being substantiated. Under these circumstances, I think, a 
fair order would be to give no costs of the trial.

1 would, therefore, allow the appeal to the extent mentioned 
with costs, and direct judgment to In* entered for the plaintiff 
for $178, without costs.

The payment out of Court of the money paid into Court a.< 
stated in the defence can, of course, be dealt with by a Judge 

Stuart, J., dissented. Appeal allowed in ftart.

DOMINION FIRE INS. CO. v. NAKATA.

Supreme Court oj Canada, Sir Charte* Fitzjtalrick, C.J.. and Davies, hh tiglon, 
Duff and Brodeur, JJ., December 211, 1916.

I Insurance (J 111 A—41)—Validity of- policy on house of ili.-fami- 
Notick of cancellation.

A policy of insurance on a house of ill-fame, which describe» tin- risk 
as :i “sporting house," is illegal on its face as facilitating the currying 
out of an immoral and illegal purpose and unenforceable, though notice 
of its cancellation had never reached the assured.

\Clark v. Ilagar, 22 Can. 8.C.R. 510; Bruneauv. Laliberté, 19 Qm- S C 
425. followed; Morin v. Anglo-Can. Fire Inn. Co., 3 A.L.R. 121 Trdts
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Wood Co. v. Western Assur. Co., 15 B.C.R. 405, overruled; 21 D.L.R. CAN.
26, 9 A.L.U. 47, reversed. |

2. Inhvrancb (6 III C—56)—Notice or cancellation—Broker as agent S. C.
or INSURED. --------

An insurance broker, who is instructed in case of cancellation of a policy Dominion 
to obtain insurance in some other company, is the agent of the insured Fire Ins. 
for receiving such notice of cancellation. Co.

Appeal from the judgment of the Appellate Division of the Nakata.

Supreme Court of Alberta, 21 D.L.R. 12(1, 9 A.L.U. 47. affirm- statement 
ing the juilgment of Iteek. J„ at the (rial, maintaining the plain­
tiff's net ion with costs.

Hamilton Caaaels, K.C., for the ..
C. T. Jones, K.C., for the respondent.
Sir Charles Fitzpatrick, C.J.:—I have come to the eon- »eei,.ri,-.. . ... I'Uspatrick.C.J.

elusion, with some hesitation, that this appeal must he allowed.
This is certainly not from any desire to assist the ap|>ellants, 
for I think, as Ixird Mansfield says in Hohnan v. Johnson, 2 
Cowp. 341,
the objection that a contract is immoral and illegal as between plaintiff and 
defendant sounds at all times very ill in the mouth of the defendant.

The objection is allowed on principles of public policy which 
the defendant has the advantage of contrary to the real justice 
as between him and the plaintiff.

In the apix'llants' factum it is said:—
It must be clearly borne in mind in dealing with this appeal that this is not 

one of those too frequently occurring cases of an attempt by an insurance 
company to escape by means of some technicality a liability deliberately as­
sumed by it and for the assumption of which it has received its stipulated 
recompense.

These are brave words, but unfortunately are not borne out 
by the facts. The factum proceeds:—

The plaintiff is a foreigner of bad character.
1 do not think it is particularly creditable for the appellants to 
allege as one of the grounds for trying to “scape liability that 
the respondent is a foreigner, and, as to the fact that she is of 
had character, it ap|>ears on the face of the policy, issued under 
the corporate seal of the company and the signature of its pre­
sident, that the premises were kept by the insured as a disor­
derly house.

The law, I think, is stated in Phillips on Insurance, (5th 
‘‘d), in eh. III., sec. 2, on the legality of the insurable interest.
We read sub-sec. 210:—

Insurance U|sm a subject is void if the interest insured is illegal or if the 
entrai t contemplates an unlawful use of it; 
and this is carried further in sub-sec. 211.

^36D
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though there is no express prohibition in respect to a subject, still if insuraiiip 
upon it is contrary to the spirit and general principles, or what is called "the 
policy” of the law, the owner cannot make a valid insurance upon it.

Again, sub-sec. 231, after referring to eases partly legal ami 
partly illegal where a valid insurance may be made for the legal 
part, continues:—

In the preceding cases no illegality ap|K>ared on the fnoe of the contract 
of insurance. Where such does appear, the whole contract is void, as in the 
case of an agreement to employ a ship in an illegal trade.

In Pearce x. Brooks, L.K. 1 Ex. 213, at 218, Pollock. (MV

No distinction can be made between an illegal and an immoral purpose 
the rule which is applicable to the matter is, ex turpi causA non oritur actio 
and whether it is an immoral or an illegal pur(K)se in which the plaintiff has 
participated it comes equally within the terms of that maxim and the effect 
is the same; no cause of action can arise out of either the one or the other

In the notes to the case of Collins v. Blantern, 1 8m. I.< . 
(12th ed.), 412, in Smith’s Leading Cases (ed. 1015), it is said:

Contracts made for immoral pur|H>ses are simply void.............. The
illegality is equally fatal when created by statute.

Many cases are cited in support of this latter proposition. 
By sec. 228 of the Criminal (’ode the keeping of a disorderly 
house is an indictable offence and the purpose for which this 
house is used, being expressly stated in the policy, there can be 
no doubt of the illegality of the purpose for which it was used. 

In .Scoff v. Bromi, [18921 2 Q.B. 724, at 728, Lindley. U .
said :—

Ex turpi causA non oritur actio. This old and well known legal maxim is 
founded in good sense and expresses a clear and well-recognized legal principle 
which is not confined to indictable offences. No court ought to enforce an 
illegal contract or allow itself to be made the instrument of enforcing obliga­
tions alleged to arise out of a contract or transaction w’hich is illegal.
If the evidence adduced by the plaintiff proves the illegality the court ought 
not to assist him.

In his judgment in the case in this Court of Clark v. Ila<iur. 
22 Can. 8.C.R. 510, (1 wynne, J., refers to a number of casei­
ns establishing that the true test whether a demand connected 
with an illegal transaction is capable of l>eing enforced at law. 
is whether the plaintiff requires any aid from the illegal trans­
action to establish his case. In the present action the plaintiff, 
now respondent, could not, of course, succeed without proving 
the policy bearing on its face evidence of illegality. Such proof 
is offensive to the Court and cannot lie received.

That we find in the English reports no case exactly in !>oint
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is not, I think, matter of surprise. English insurance companies, 
it is well known, rarely dispute their liabilities, never except in 
gross cases. Further, I should think it probable that respect­
able companies would be unwilling to state in their policies an 
immoral purpose. Few people, one may suppose, an* willing 
to advertise their own turpitude unnecessarily.

There is a case in the Circuit Court of Quebec of Bruneau 
v. Laliberté, 19 Que. S.C. 425, in which Andrews, J., held that 
insurance upon the furniture in u house of ill-fame is an illegal and immoral 
contract and will not be enforced by the courts.

I do not think it is necessary for me to dissent from any­
thing said in the judgment above rcferml to of Clark v. Hagar, 
22 Can. S.C.R. 510. It is relied on in the decision of Morin v. 
The Anglo-Canadian Fire Inn. Co., 3 A.L.R. 121, in the Court of 
Appeal for the Province of Alberta, which the decision now under 
appeal professes to follow, and also in the later case of Trites 
Wood Co. v. Western Assurance Co., 15 B.C.R. 405, in the Court 
of Apiteal for British Columbia. It is, however, unnecessary 
to examine this judgment particularly, as I am unable to find 
in it anything to support the decisions in these cases in which, 
as in the present case, the illegality appears upon the face of 
the contract sued upon.

For the French law on the subject, s<*c Planiol (6th <*<!.)., 
vol. 2, para. 1009 et seq., and eases there cited. The modem 
tendency of the Cour de Cassation would appear to be, however, 
to maintain the validity of contracts such as the one here in 
question on the ground that the reciprocal obligations which 
the parties assume relate exclusively to the payment by the 
insured of the agreed premium and to the payment by the com­
pany of the stipulated indemnity in the event of the destruction of 
tin- thing insured. Vide Sirey, 1904, 1, page 509; but see S.Y. 
1896, 1, 289; Appert’s note; 8.V. 1913, 1, 497, note, and S. & P. 
1909, 1, 188.

There is no provision in the Code Penal which corresponds 
with sec. 228 of the Canadian Criminal Code.

The appeal will be allowed and judgment entered for tin* 
defendants, the present appellants, but without costs.

Davies, J.:—I think this appeal should be allowed upon the 
grounds submit ted by Mr. Camels.

In the first place, I think Curr was the agent of Nakata for 
the purpose of procuring tin* policy of insurance in question.

CAN.
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Nakata.

Sir Charles
I'ilspatrick.C J.
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The insured was the keeper of a “sporting house” which 
Mr. Jones, for the respondent, candidly admitted was well un­
derstood to be a bawdy house or house of ill-fame.

The husband of the plaintiff applii-d to Carr, an insurance 
broker, to obtain the insurance and was told by him that he 
could not take it in the insurance company for which he was 
agent, but would apply to other companies ami was in­
structed to do so. He applied to the general agent in the pro­
vince of the appellant company, who agreed to take it. The 
applicant paid to Carr a part of the insurance premium and 
shortly afterwards returned to Carr to obtain the policy, when 
he was told it was subject to cancellation at any time. He then 
paid Carr the balance of the premium and Carr handed over 
to him the policy.

Carr says that at that time he asked them whether in case of 
cancellation he would return the money or put the insurance 
in some other company—and he was told to put it in some 
other company.

The same afternoon Carr received notice that the head- 
office had cancelled the policy, whereupon he wrote and sent by 
registered jxist a letter to the plaintiff telling her the policy was 
cancelled. Carr had received the premium from the applicant, 
and on receiving notice of the cancellation of the policy made, as 
instructed, efforts to obtain insurance elsewhere, but was un­
successful and the premium remained in his hands.

The trial Judge was of the opinion that 
the whole thing depended upon the quint ion of the agency of Carr f<-r the 
insured upon which there is much to be said u|K»n both sides.

The Judge was not satisfied that Carr was an agent to re­
ceive notice of cancellation and this view prevailed in the < ourt 
of Appeal.

I am of opinion, however, that Carr was such an agent and 
that the premium having lieen left with him in case of cancella­
tion to obtain insurance in some other company, that he was 
the agent of the insuml for receiving notice of such cancella­
tion.

On the other ground also, that the contract was one for facili­
tating the carrying on of an illegal and immoral object, 1 think 
the api>eal should be allowed. The trial Judge and the Court
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of Appeal felt themselves concluded by the ease of Morin v. 
Anglo-American Fire Ins. Co., 3 A.L.R. 121. I am not able to 
accept that authority or the reasoning upon which it was founded. 
1 think the principle upon which the case of Pearce v. Brooks, L.R. 
1 Ex. 213, was decided, the proper one to apply in this case.

That principle is, that one who makes a contract for sale or 
hire with the knowledge that the other party intended to apply 
the subject-matter of the contract to an immoral purpose can­
not recover on the contract. As Pollock, (\B., said in that case, 
if an article was required and furnished “to facilitate the carry­
ing on of the immoral purpose” that is sufficient. The Courts 
would not lend their aid to carry it out. It seems to In* 
that the facts of the case now before us are stronger against the 
enforcement of the contract than those in the case of Pearce v. 
Brooks, L.R. 1 Ex. 213, which the Exchequer Court refused 
their aid to enforce. In that case, the plaintiffs sued for the hire 
of a brougham by a woman known by them to be a prostitute, 
and who used the brougham to their knowledge for the purpose 
of making a display favourable to her immoral purposes.

In the case of Johnson v. Union Marine and Fire Ins. Co., 
127 Mass. 555, the Court followed a previous decision of their 
own in Kelly v. Home Ins. Co., 97 Mass. 288, and held that if a 
person engaged in the unlawful business of selling intoxicating 
liquors without a license at the time of the making and accept­
ance of a policy of insurance on his stock in trade and a month 
afterwards, the policy does not attach, although he made appli­
cation for a license immediately after he began such business.

The grounds on which the decision was placed in Kelly v. 
Home Insurance Co., 97 Mass. 288, above referred to were that 
the object of the assured in obtaining the policy was to make their 
illegal business safe and profitable, and that the direct and im­
mediate purpose of the contract of insurance t»eing to protect 
and encourage an unlawful traffic, the contract was illegal and 
never attached.

The same principle was held by Andrews, J., to govern in 
the case of Bruneau v. Laliberté, Q.R. 19 8.C. 425.

I think this principle should apply to this case, the contrac­
tual obligation of the company being in case of loss either to pay 
the same up to the amount insured or to “replace the property 
damaged or lost.” Could it In* fairly argued that the replaee-
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mvnt of th<‘ property would not be an aiding or facilitating of 
the immoral purpose for the carrying on of which the house and 
furniture wen* used? I think the Courts of this land should 
not lend their aid to enforce contracts made to facilitate tin- 
keeping of houses of ill-fame, which, in my judgment, this in­
surance policy was calculated to do.

Brodbvr, J.:—The first question in this case is whether 
the contract of insurance was valid.

In the application for insuring the premises, it was stated 
that the plaintiff (respondent) was keeping a “sporting house," 
which was understood as being a house of ill-fame.

The policy was procured through the appellants’ agents in 
Calgary. They had the power to accept risks, subject to can­
cellation by the head-office, as is the usual insurance practice. 
The head-office of the insurance company refused to maintain 
the policy and a notice of cancellation was given.

The agents of the appellant company in Calgary immedi­
ately notifier! the broker through whom the application had 
been made. This broker, Carr, on the same day, wrote to tin- 
plaint iff telling her the policy was cancelled and asking for its 
return. He did not enclose the premium because, as instructed 
by the plaintiff, he intended to try and get insurance elsewhere

This letter was not received by the plaintiff and was subse­
quently returned to Carr.

A fire having taken place on the premises, the present action 
has been instituted for the purpose of recovering the amount of 
the insurance.

The company claims that the contract was illegal because it 
facilitates immorality.

It has been decided in a case of Bruneau v. Laliberté, 19 Que. 
8.C. 425 by Andrews, J., that an
insurance u|xm the furniture in a house of ill-fame is an illegal and immoral 
contract, and will not Ik* enforced by the courts.

Addison, on Contracts, p. 72, summarises the matter in stat­
ing—

Contracts tending to promote fornication and prostitution are void 

And Beach on Contracts, p. 2019, says that 
any contract auxiliary to the keeping of a bawdy house is void.

Halsbury. Laws of England, vol. 7, No. 829, p. 400, relying on
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the ease of Pearce v. Brooks, L.R. I Ex. 213, says that if it ap-
l>ears that a work was done for the purpose of enabling a prosti- 8. C. 
tute to exercise or assisting her in the exercise of her immoral Dowmiok 
calling, no action would lie. Eire In».

Pollock on Contracts (7th ed.), p. 370, in speaking of trails- r. 
actions where there is an agreement for a transfer of property 
for a lawful consideration, but for the purpose of an unlawful Brod'urJ- 
use being made of it, says that—

The later authorities shew that the agreement is void, not merely if an 
unlawful use of the subject-matter is part of the bargain, but if the intention 
of one party so to use it is known to the other at the time of the agreement.

If goods are sold by a vendor who knows that the purchaser means to 
apply them to an illegal or immoral purpose he cannot recover the price.

1 find in Dalloz, Répertoire Pratique, vo. “Contrats et Con­
ventions en général," Nos. 398 and 401, that the contract whose 
consideration is the maintenance of a house of ill-fame is illicit 
and the action for the price of the service of a domestic in a house 
of ill-fame should not be accepted. I must say, however, that 
this latter decision has been severely criticized by some authors. 
Baudrx-I^cantinerie, vol. 11, No. 313, says:—

("est l’obligation sur cause illicite que l’art. 1131 déclare sans effet. Il 
en est autrement de l’obligation dont le motif seulement est illicite. Ici donc 
apparaît encore l’utilité de la distinction entre la cause et le motif. Cette 
distinction est nettement établie dans quelques décisions judiciaries. Mais 
lM-aucoup d’autres l’ont |>erdue de vue et la confusion a engendré des décisions 
vraiment fantastiques. N’a-t-on-pas vu le tribunal de commerce de la Seine, 
refuser sur le fondement de la cause illicite, tout effet a l'obligation contractée 
par le directeur d’une maison de tolérance |>our acquisition de vins de cham­
pagne destinés à être consommés dans son établissement?

On that first ground. I would be of opinion that the contract 
of insurance was illegal and that it should be set aside. The 
appeal should be allowed with costs.

Idinoton, and Duff, JJ., dissented. idinnon, j.
Duff. J.

A ppeal allowed. idiw.,trd)

CLENDENNING v. COX. QUE.
timber Court of Review, Archibald, A.C.J., Merrier ami (ircenahields, JJ. (' |{

December 11, 1915.
1 Specific performance (§ I E 1—30)—Land options—Hevocability.

An option to purchase land for a fixed time for which no consideration 
is given creates merely a personal right revocable at any time before it 
has been formally accepted, and is, therefore, not subject of specific per­
formance.

(Arts. 982-984. 1476, C.C. Que ; Arts. 1101-1103, 1589. Code Napoleon 
considered; Clendenniny v. Cox, 45Que. S.C. 157. reversed.|
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Appeal from the judgment of Panneton, J., 45 Que. 8.C. 157, 
which is reversed.

The plaintiff obtained from defendant on May 30, 1911, the 
following writing:—

1, the undersigned, give H. M. Clendenning or any other peraoti assigu. ii 
by him, the option on subdivision Nos. 84 and 85 fronting on Bagg aw i* 
part of official lot No. 642 of the plan and parish of Ht. Laurent, for the amount 
of 1500 payable on the passation of the deed of sale. (Signet!) John Cox

This option to expire May 30, 1912, at these* prices, and the same on the 
30th May, 1913, at an advance of $50 per lot, vis.: a total of $600 instead of 
$500 (Signed) John Cox.

The plaintiff says that on June®, 1911, he accepted this option 
and declared himself ready to pay the $500. The defendant was 
by him put in default to sign a deed of sale but refused to do so 

The $500 were deposited in Court and the plaintiff prays that 
defendant be held to execute a deed of sale and in default that 
the judgment to lx* rendered avail as such.

The defendant contests the action and says that, on May 31 
1911, before the option was accepted by the plaintiff, he cancelled 
it and notified the plaintiff to that effect verbally. On June 3. 
1911, he again, by writing, formally revoked the option.

The plaintiff in reply alleges that he had by the term of the 
writing a year to accept the option, and that he did accept it with­
in this delay, and that the defendant had not the right to revoke 
his option; that when the plaintiff received the option he had a 
buyer and in faet had sold the property to one Gobeille.

The Superior Court maintained the plaintiff's aetion, but thi> 
judgment was reversed in review by the following judgment

H. Benoit, for plaintiff.
Davidnon A Ritchie, for defendant.
Archibald, Acting C.J.:—This is an action under art. 147bof 

the C.( by which the plaintiff seeks to have the defendant ordered 
to give a title to certain real estate in the deelaration mentioned, 
and ilium default that the judgment of the Court be equivalent 
to a title. The plaintiff sets up an option given to him by the 
defendant on May 30, 1911, in the following language: (Cited 
above.)

It is seen that this option at the price of $500 was for the space 
of one year. On the next day, May 31, 1911, Cox, the defendant, 
telephoned to the plaintiff that he had changnl his mind and that 
he withdrew and cancelled the option in question, and on June 3
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defendant wrote to plaintiff withdrawing and cancelling the option. 
The letter of June 3, above mentioned, is as follows:—

Mr. H. M. Clendenning, 159 Grand Ave.
Confirming our conversation of May 31, by telephone, I hereby notify 

you that after re-consideration of the mutter, 1 have decided not to sell lot 
641 or 642, subdivision numbers 84 and 85, fronting on Hugg Avenue, Parish 
of 8t. Laurent, and cancel option given you on the same. (Signed) John Cox.

The plaintiff answered that letter on June (>, as follows:—
John Cox, Esq. Dear Sir: Your favor to hand and it is absolutely im- 

|H>ssible for me to consider same as 1 am negotiating the sale and must hold 
you to the arrangement made with me and signed by you. Sorry to cause 
you any inconvenience. No doubt you would have given Mackintosh and 
Hyde’s representative the option at the same figures; consequently, you should 
not be dissatisfied with the deal in question. Yours sincerely (Signed) H. 
M. Clendenninu.

Later, on the 11th day of July following, the plaintiff sent a 
notarial protest to the defendant by which he set up the option of 
the 30th May, 1911, with its conditions, and then proceeded to 
say that:—
said requérant is now ready to exercise the said option and to purchase the 
said property for the price of $500, and that in consequence a contract of 
sale is formed between the said John Cox and the said requérant, and thereby 
the sail! John Cox becomes ImhiihI to deliver to the requérant the pro|>erty 
dcscrilied in the said option and the said requérant liecomes thereby ImiuikI to 
buy the same at the said price; that requérant was ready to pay the $500 upon 
execution of the deed.

Thereupon the requérant proceeded to make a tender of the 
sum of $000 and declared his readiness to sign a deed, but he did 
not cause a deed to be prepared and signed by himself and offered 
to the defendant.

Defendant refused. Action was taken in March, 1013, nearly 
two years later.

There is no question of fact in the case. The option given by 
the defendant to the plaintiff was equivalent to an offer to sell 
this property to plaintiff or a perron assigned by him at any time 
within one year of the date of the offer at the price of $500. The 
plaintiff, when the offer was written out and signed by the defen­
dant, received it and took it away with him.

The Judge in the Court below find* that act an acceptance of 
the offer, but there was no word passed from the plaintiff to the 
defendant signifying acceptance or undertaking in any way to 
take any action or to do any act in reference to the purchase of 
the property. The question then remains wholly a question of 
law.

QUE.

C. R.
Clendenn-

Cox.
Archibald,
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Where an offer to sell has been made, accompanied by a delay 
within which acceptance of the offer may be made, can the pro­
posed vendor withdraw the offer to the extent of preventing an 
acceptance producing a complete contract of sale?

French authorities are not unanimous, but the weight of opin­
ion in France answers that question in the negative. There are. 
however, commentators of great weight who take a contrary view, 
among others, Larombiere. Commenting upon art. 1101 of the 
C.N., in his first volume, at p. 12, No. 14, after having in the pre­
vious number pointed out that offers not accepted may always 
be retracted. [Citation.)

See Aubry and Kau, Vol. 4, p. 333.
I may say that this view concurs with that of the greatest part 

of the French commentators, and I should probably feel myself 
bound to decide in that sense if the interpretation of the matter 
in this jurisdiction was founded upon the same considerations as 
those which prevail in France. C.N., art. 1589, is as follows:—

Promise of sale is equivalent to sale when there is a reciprocal eonsent of 
the two parties u|>on the thing and upon the price.

Our article which is equivalent to that is 1476:—
The simple promise of sale is not equivalent to sale, but the creditor may 

demand that the debtor pass to him a deed of sale in accordance with the 
conditions of the promise, and that, in default by him to do so, the judgment 
may be equivalent to such deed and have all its legal effects; or he may recover 
damages according to the dispositions contained in the title of obligation.

Art. 1478: Promise of sale with delivery and actual |>ossession is equiva­
lent to sale.

It is perfectly plain that both of these articles of our Code refer 
to a bi-lateral promise of sale, where the vendor has promised 
to sell and the purchaser has promised to buy, because nobody 
pretends that a sale takes place before the acceptance of the pur­
chaser : so that these articles are of very little assistance, except 
to show that, in one respect, our Code hesitates to go the length of 
the C.N., in the application of the doctrine that a contract of sale 
is perfect by the mere consent of the parties.

But what we have to do with here is a promise or offer to sell 
not accepted, and here we must compare again before accepting 
the reasoning of the commentators of the C.N., as governing us 
the extent of agreement of that Code with our (’ode on the ques­
tion at issue. Art. 1101 of the C.N. defines what a contract i> 
in the following language :—
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A contract is an agreement by which one or several persons oblige them- QUE.
selves towards one or several others, to give, to do or not to do, something. ("’"jT

That is practically equivalent to the definition of contract 
which we have adopted. That article is followed by two others. ( IKj^NN

Art. 1102: A contract is synallagmatic and bi-lateral, when the contract- r. 
ing parties oblige themselves the one towards the other. * ox-

Art. 1103 : It is unilateral, when one or several |x*rsons are obliged towards Archibald, 
one or several others without any obligation undertaken by t he latter. Acting c.J

Art. 982 of our Code says:—
It is the essence of an obligation that there will lie a cause from which it 

arises and persons between whom it exists, and that it have an object
Art. 984 says: Four things are necessary for the validity of a 

contract :—
Parties having the legal capacity to contract; their consent legally given; 

something which is the object of the contract; a legal cause or consideration.

There is not one word in our Code concerning what I mentioned 
in art. 1103 of the C.N. as a unilateral contract. It is plain indeed 
that there cannot be such a thing as a unilateral contract, because 
there must be, to any contract, the consent, of at least, two parties.
Nor do any of the French decisions, to which I have above referred, 
pretend the contrary. But they say, and with justice, the contract 
between the parties is—that you should maintain your offer until 
the expiration of the time which you have specified, and I accept 
that agreement on your part; consequently you are liound to 
maintain your offer. But plainly that does not constitute a sale 
because there is no agreement on the part of the* purchaser to buy, 
and when the proposed vendor says: I refuse to maintain my offer, 
his consent to make a sale is done away with and, therefore, an 
acceptation which comes subsequently cannot affect the agreement 
of the wills of the two parties. But there would be a breach of 
contract, but it would be breach of a contract to wait for the pur­
chaser to declare his willingness to buy which, when broken, would 
give rise to damages, if any were caused, under art. 1065 of our 
Code.

It is true that that article says that, in cases which admit of 
it,specific performance maybe ordered by the Court; and that is 
the reason why, when a sale has been effected upon the terms 
agreed to by both parties, the Court may order spécifié perform­
ance. But, in this case, the contract which was broken was not a 
contract of sale, but a contract to wait for a given time to give the 
proposed purchaser an opportunity to buy. That contract is
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QuE. not evidently susceptible of specific performance and a breach of it 
C. R. results only in damages.

-i.ENDBNx- I am aware that the policy of our codifiers was to omit defini- 
INO lions, unless they were clearly necessary ami that, therefore, an 

Cox. omission of art. 1103 does not conclusively indicate that the com- 
Archibaid missioners propose<l to make anv change in the law as it existed 

under the C.N.
But in any event, that omission would throw us back upon 

general principles and probably more than in any other matter 
upon the authority of Pothier, whom the codifiers, in their intro­
duction to the subject, expressly declare that they intended to 
follow.

If we refer to Pothier (Bugnet, 3rd. vol.,p. 190, No. 470), w« 
find that he defines a promise of sale to be an agreement by which 
one party obliges himself towards another to sell something. Pothier 
evidently speaks of the unilateral promise to sell, that is, without 
there being any promise to buy. He seems to attach to this pro­
mise of sale some kind of solemnity of language for he adds:—

It is necessary for a promise of sale that, when you have said or written 
that you will sell me a certain thing, it shall appear clearly by the terms which 
you use that you have intended to oblige yourself to do so and that it is a verit­
able agreement which has intervened between you and me;

And as he illustrates:—
If upon the sale of a library, the vendor should say: Je vendrai aussi mes 

(ablettes pour la somme de tant, si elles vous conviennent, 
this would only be a simple declaration of the actual will of the 
person at the time to sell and not a veritable agreement.

This distinction, I would think, is rather fine.
At number 479, Pothier discusses the question as to effect 

of the promise of sale. He says:—
When he who has promised to sell me a certain thing refuses to fulfil his 

promise, can I oblige him to specific performance in compelling him to pass 
me a title, or that the judgment of the Court should be equivalent to a title; 
or upon his refusal, can I only obtain from him a condemnation in damages?

Then he states the argument on the two sides: in the first 
place, that the object of the obligation being the passing of a deed 
of sale and t he maxim of law being “ Nemo potest cogi ad factum, ' 
the person refusing to pass the deed of sale cannot be condemned 
to do so and his breach of obligation is necessarily resolved in 
damages.

The argument on the other side is that the thing to be done is 
not an exterior and corporeal act by the person of the debtor, and
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may be supplied by a judgment, and that, therefore, the Court 
may condemn the debtor to pass the contract.

Then, Pothier remarks that this opinion appears to be followed 
in practice as being more* in harmony with the fidelity which ought 
to reign between men in the performance of their promises. Pothier 
expresses no opinion nor does he speak of any case in which the 
consent of the vendor to sell has been withdrawn before the consent 
of the purchaser to buy has been given.

Pothier, on Obligations, same edition, defines “Contract," vol. 
2. p. 4, as an agreement by which two parties reciprocally, or one 
of the two, promises and engages towards the other to give some­
thing, or to do or not to do something.

Our ('ode speaks of the things which are the essence1 of the 
contract, at art. 084:—

Parties having a legal capacity to contract ; their consent legally given; 
'omet hing which forms the object of the contract ; a legal cause or consideration.

Here it appears that there cannot be a contract without at 
least two persons who have given their consent. The Code is 
seen to omit the part of the definition of Pothier in which he says 
that there may be a contract to which only one party has 
consented.

There is a class of cases which are to be found in the French 
reports which appear to me to be more or less irreconcilable with 
the view which I have referred to above, regarding the inability 
of the proposed vendor, who has given it for acceptance, to with­
draw his offer. The cases in question concern matter of expro­
priation, and it has been held that in cases where a property which 
has been under offer, not accepted, is expropriated, the projmsed 
purchaser is too late to accept after the expropriation, although 
the time given for acceptance has not yet expired.

In Dalloz, 1848, 1-185, is reported an appeal before the ('our 
de Cassation by Pelletier v. Boyet. The holding of tie* appeal was:—

A promise of sale is only equivalent to sale in accordance with article 
1589 C.C., from the date of the acceptation by the purchaser, and up to this 
date it constitutes only a simple pollicitation.

In the deed in which this promise was couched occurred the 
following:—

Sieur Boget. proprietor of the land situate at Paris, binds himself not to 
sell this land to any other person than the Sieur Pelletier during a |x?riod of 
four years. In consequence, and from the present time, he promises to sell to 
Sieur Pelletier, who accepts for him or his ayants cause, the above-mentioned

jl æ\\
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This acceptation was only, of course, of the promise and not 
an acceptation as a purchaser. The difficulty arose near tin 
expiration of the delay when a railway having been carried through 
the land, it was greatly enhanced in value and the purchaser hast­
ened to make his acceptance of the purchase and the vendor refused 
claiming rescission on the ground of lesion—and the question was 
whether, for the purpose of lesion the value of the land should hi 
considered as of the date of the promise or of the date of the accept - 
ation of the promise. It was decided that the date of acceptation 
was the date to go upon and the sale was set aside for lesion.

The word “pollicitation” used in this report is defined as fol­
lows: “an engagement cont racted by one person wit hout its being 
accepted by the other.” There is nowhere any pretence that 
such an engagement constitutes a binding contract.

Marcade, tith vol., discussing art. 1589, in which it is said that 
promise of sale is equivalent to sale when there is reciprocal con­
sent of the two parties upon the thing and the price, goes at length 
into the question as to what is meant by that article and argue-, 
with what appears convincing force, that the article was intended 
only to bring to an end a controversy, which existed among the 
commentators before the Code, whether a promise of sale, accepted 
by the purchaser—that is a bi-lateral promise—authorized tin- 
buyer to compel the seller to sell, and enabled him to obtain a 
judgment equivalent to a deed of sale upon refusal of the vendor 
or whether it only opened the recourse in damages. Marcad- 
was clearly of opinion that it could not have the whole effect of a 
sale, when it was evident that the parties did not intend that it 
should have that effect, and that, therefore, it left the property 
at the risk of the vendor until the sale was effected.

Speaking of unilateral promises, Marcade, points out, that 
when a vendor promises to sell, although the purchaser does not 
promise to buy, yet he can accept the promise of the vendor, in 
the sense that he intends, at any rate, to have the opportu lity of 
availing himself of that promise, and Marcade claims that this 
constitutes a valid obligation and not a sale. On p. 168, he n - 
remarks :

Once again, every promise of sale in which there is no agreement as to the 
price, does not seriously bind the promisor and therefore does not constitute 
an obligation. It is in fact, one of the necessary conditions to the existence 
of an obligation that there should be an object certain, that is to say: an object
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tlmt the contract mukca sufficiently ifctenninci! or iletcruiiliable so ns tlmt QUE.
I he promisor en» be const rained. * *—

As I have said, the French jurisprudence, upon this point, is __ 
not uniform. I find, for example, in I). I\, 1817, 1-10, tlx* follow- ^, kx'denn- 
ing holding: [Citation.] r.

This decision was, however, commented upon somewhat un- 
favorably in a note in which the commentator remarks: [(’dation.] vimec'l'

The author remarks that the decision was not in accordance 
with the ancient jurisprudence.

There is in the very next year ( 1848), a decision of the Cour de 
( assation, in a contrary sense, and there are several later decisions 
in Dalloz to the same effect. It is, however, a little difficult to 
apply these decisions to the ease now in hand, because the terms 
of the different promises of sale, which are treated of, are not dis­
closed in the report. I have noted above the definition given by 
Pothier of a contract as an agreement by which two parties reci­
procally, or one of the two, promises and engages towards the 
other, to give something, to do or not to do something; and I have 
said that our Code has not followed this. It does not indicate 
that there can be a contract to which only one person is bound.
As a matter of fact, a contract, when only one person is bound, 
is a contradiction in terms; so that our Code has omitted all refer­
ence to unilateral agreements. What Pothier means by a contract 
where only one person is bound, lx* explains himself by referring 
to such contract as a contract of loan where the obligation of 
the lender has already been performed, and the borrower remains 
the only person obliged; or in the ease of insurance, where an insur­
ance company is the only one who remains obliged because it 
has already received the premium. These are manifestly not 
such cases as we have here, that is to say: with regard to a promise 
of sale.

Taking a general view of all the French commentators, who, 
of course, write under the conditions made for them by the (’. N., 
and particularly art. 1103, speaks of unilateral contracts,
it appears: That a promise of sale, with a delay fixed to accept, 
must itself be accepted to be anything other than a mere pollicita­
tion, but that acceptation may be inferred from the acts of the 
promisee, such, for example, as if the promisor write out the 
promise, and give it to the promisee, who takes away with him, 
an acceptance of the promise, would be implied from that act;

47—20 D.I..K.
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that, however, this acceptance is not in any way a contract of 
sale, and does not create any real right upon the property, ami 
cannot be registered so as to have that effect ; but that it persists, 
as long as the time stipulated, and the promisee may, during that 
time, accept the sale itself, and thereby complete the contract. 
and become entitled to demand title: that the promisor cannot, 
with impunity, withdraw his promise during that time, as so to 
prevent an actual sale being effected by the acceptance of the 
promisee ; but that if the promisor has sold the property to a 
third person in good faith, the title of this third person cannot In 
affected by the promise; that a promise of sale without limitation 
of time cannot be withdrawn by the promisor; but the promisor 
may, if he think that the promisee has not accepted within a ren 
sonable delay, take an action to compel the promisee to make < 
decision within such time as the Court may fix or to have th 
promise declared at an end.

That appears to be the view taken by the great majority of 
French authorities. It is, in many respects, contrary to the juris­
prudence of our Courts. First, I would refer to the last item, 
viz. : that which prevents a promisor from withdrawing his pro­
mise before acceptance. That is completely condemned by our 
jurisprudence. A promise unaccepted is always revocable bv 
the promisor, and if the promisor notify the promisee of his 
withdrawal, the promise is at an end, unless the promisee haw 
previously notified the promisor of his acceptance. This k 
undoubtedly our jurisprudence.

I have said before, that Pothier seemed to have much hesita­
tion in approving of the opinion of those who held that a promise 
unaccepted could not lx* withdrawn, but he yields apparently 
to what he claims to have been the prevailing jurisprudence, on 
the ground that it was more in accordance with the equity which 
should reign between the contracting parties. It would ap|* ;ir 
that Pothier’s judgment of legal principles was in the opposite 
direction.

Assuming that there may be a contract between a man who 
has property to sell, and another man who may wrant to buy the 
property, that the first shall wait for a certain time, in orde r to 
enable the second to reflect whether he shall buy or not buy it 
is manifest that that contract is not a contract of sale; but it is 
simply an agreement by the property owmer to w'ait for the pro-
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posed purchaser, for a given time, to enable him to purchase. If 
that is a contract, it must, I think, come under the usual definition 
of the essential elements of a contract, otherwise it is not binding. 
It must have all that the Code requires, and among other things, 
it must have a cause or consideration, otherwise it is not a contract 
and is not enforceable. That seemed also to have been in the 
mind of the Judge, who gave1 the judgment under review, inasmuch 
as he says that the proposed vendor had a consideration, because 
he knew that the proposed purchaser was a real estate agent, and 
would likely interest himself in the sale of the property. That is 
manifestly no consideration because a consideration must be 
something which the person, in whose favor the obligation is 
supposed to be contracted, is to give or to do or not do.

Now, in this case, there was absolutely nothing. There* was 
no obligation to do or to attempt to sell, or to attempt to buy, or 
to dio anything. Therefore, there was no legal consideration.

1 know it is true, that gifts between relatives might he enforced, 
on the ground of a moral consideration ; and also that considera­
tion, though not expressed, may exist and be proved; but that 
does not apply here, because there is neither any moral considera­
tion nor any legal consideration which is proved. A promised 
gift, by one man to another unrelated, in whom the donor has no 
interest whatever, is not enforceable because there is no considera­
tion, and the donor may retract his promise.

Here, we have practically the offer of the vendor to hold his 
property out of the market for two years, without there being 
any obligation or any reason of any kind: without there being 
one dollar or one cent of profit to the vendor, if a purchase does 
not result. It seems to me evident that this promise does not 
create a legal contract. But, supposing that it did. What is 
the contract which has been violated? It is not a contract of sale, 
because there never existed any contract to sell—there never exist­
ed any concurrence between the will of the proposed vendor and 
the will of the proposed vendee to buy or to sell. If any contract 
were violated, it was the contract that the vendor should wait, 
to enable the vendee to purchase. What then, would he the result 
of the breach of that contract? Specific performance of the thing 
which is to be done can only be ordered where the judgment of 
the Court itself may stand in the place of the doing of the thing 
in the event of the person obliged refusing to do it, and that is

que.

C. K
Cl.ENDENN-

Arrhibâjd,'
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QUE. the ease* with regard to sale, because the judgment of the Court
C. R. may be registered as equivalent to a deed of sale. Hut the contract

Clbndknn- broken is not a contract to sell, but a contract to wait, so that the 
purchaser might have the chance to buy. It is plain that a judg­

Cox. ment of the Court could not be substituted in the place of the
Archibald, 
Acting C J

will of the party to do the act.
I have not mentioned an opinion which has been promulgated 

by an author of authority. I refer to Planiol. He is practical 1> 
alone in his view and is quite out of harmony with the jurispru­
dence of the Cour de Cassation. He claims that art. 1589, of 
the C. N. does not refer to bilateral promises of sale, but docs 
refer to unilateral promises of sale—and in fact, he defines promis, 
of sale as a contract by which one person engages himself to sell 
to the other person, something which the latter does not immed­
iately consent to buy. Then he proceeds to say: (Citation.]

His view is not adopted by any of the other commentators of 
importance and is absolutely at variance with the terms of our 
(’ode, which says: promise of sale with possession is equivalent 
to sale.

The word “option” has come into our law, or rather into our 
practice, from the United States. I find in the 39th vol. of tin 
Cyclopaedia of Law and Procedure, p. 1232, under the heading 
“Vendors and Purchaser,” published in 1912, the word “option" 
defined as follows: [Citation.j

Then there are notes on this subject on p. 1234 containing 
illustrations of what would not be sufficient consideration, and 
among others, the following:

If the agreement to keep an offer to sell land open for a specified time i< 
without other consideration, the mere fact that the |K*rson to whom it is nmdi- 
ineurs expense on the faith of the agreement does not constitute a consider 
tion, for he is not bound until he accepts the offer.

In this case it is impossible to say that any consideration 
whatever was given or promised by the plaintiff.

Benjamin on Sales, 5th ed., p. 66, 67, Cooke v. Oxley (1790 , 
3 T.R. 653, is cited as the leading case on the point.

The case of Routledge v. Grout, 4 Bing. 653;
This was a case of an offer by defendant to purchase a house, 

and to give plaintiff six weeks for a definite answer. Best, 
non-suiting the plaintiff. ... on proof that plaintiff had 
retracted his offer within the six weeks, and on the rule to set aside 
the non-suit, said:
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“If six weeks are given to accept the offer, the other has six QUE. 
weeks to put an end to it; one cannot be hound without the other.” c R.

There is no question that, under tin* circumstances, such as ~ Lv.x
<-xist<*(l in Clendenning v. Cox, the plaintiff’s action would he reject- nix« 
ed in England. c,lX

I am, therefore, of the opinion that the withdrawal by the A 
defendant of his offer to sell before its acceptance was valid, so Ao,ingCJ 
far as regards its effect in preventing a subsequent acceptation 
from constituting a salt* of the property. I have discussed this 
case on the assumption that the option in question did form a 
contract between the parties, but I might add that so far as this 
particular case is concerned, there was no undertaking of any 
description, on the part of the plaintiff, even to attempt to sell 
the property. There does not appear to have been any considera­
tion of any description given by the plaintiff to the defendant for 
the option. The only thing that the plaintiff did was to put the 
paper in his pocket, and take it away without making any offer 
of any description as to what he would do in the matter. He 
could have remained for a whole year without taking any action 
whatever, and at the end of the year, he could, under the same- 
contract, have remained for a second year without taking any 
action, and in the meantime the plaintiff would have been deprived 
of the opportunity of selling his property to anybody, without 
there being any intention even, on tin* part of the plaintiff, to buy 
the pro|M*rty or to get anybody to buy it. It looks to me exceed­
ingly like a case where one* of the essential elements of a contract 
fails, viz.: the consideration.

Greenshields, ,1.:—The defendant inscribes in review, and ,"p:,N '• 
submits (l). That under the facts disclosed in the pleadings, and 
upon the proof made, the paper writing of May 30, 1011, could 
only be regarded as a naked promise without consideration, a 
pollicitation, ineffective in law to bind the defendant until accepted 
by the plaintiff.

Tin* proof establishes that on May 31 the defendant verbally 
cancelled and revoked, or purported to cancel and revoke, the 
option. On June 3, 1911, in writing, the defendant did cancel 
and revoke the option.

The first question then to decide, is, from and after the 
revocation of what is called in writing, an option, was the 
defendant bound in the manner and form in which the plaintiff
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seeks to bind him, and which the judgment under revision ha 
C. R. declared he may be bound?

Clkndenn- At the argument much discussion was had as to what mine 
N,N0 should be given to the paper writing upon which the plaintif!

Cox. relies: whether it should be called an “option” or a “promis*
erwnshteide, j. of sale.” I am not greatly exercised about the name. I am mon 

concerned about the thing itself.
It should be observed that the defendant received no con 

sidération whatever for the delivery of this document signed In 
him to the plaintiff: the contrary is not pretended. All the de 
fendant did, was to say in writing, and he might have said it In 
word of mouth, in which case it would have been equally as good 
if he were an honest man—Any time during the coming year 
if you so desire, I will sell you my property for the sum of 1500 
I give you now, without consideration, the privilege of coming 
to me within a year and declaring to me that you accept tin 
privilege I now give you to buy my property for $500.

The defendant no doubt became a debtor to the plaintiff to 
the extent of that obligation : he became personally obliged 
towards the plaintiff to sell his property to him, or to any one 
by him indicated, for the sum mentioned in the writing. It was 
nothing more or less than a personal obligation. The plaintiff 
did not, and could not, by the writing, acquire any real right in 
the defendant's property. No real or personal obligation existed 
or was created so far as the plaintiff was concerned: He was not 
borne o buy; he was not bound to offer to buy: in other words, 
it was a privilege given to the plaintiff without consideration, 
I ng the defendant when accepted, and creating an obligation 

the part of the plaintiff only when uecep ed. The trial Judge 
says in his judgment:

Considering that the defendant could not wit lull aw from the option giv •» 
by him to the plaintiff when this last had manifested his intention of availing 
himself of the said promise, an unilateral obligation being created.

The plaintiff in his declaration says he manifested—to use 
the words of the judgment—his intention of availing himself of 
the said promise only on June ti, 1911. On May 31, 1911, the 
defendant had verbally withdrawn—again to use the words of 
the judgment—from the option, and in writing he had withdrawn 
on the 3rd of June, 1911. The Judge proceeds:—

Considering that though the plaintiff had not accepted the bargain or 
offer contained in the said promise, he had accepted the promise by his nets
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in going to the defendant's place; preparing the option and getting it hack QUE. 
from him. ~—

Now, what the plaintiff did, was to go to the defendant and ——"
get the defendant to say—I give you the privilege of buying my ( I E|NN!>(KNN" 
property at a price for a year. The defendant said that over his »•.
signature, and the plaintiff got the physical possession of a piece ox‘
of paper saying that, and took it away with him. If it had been l,r<ienehlelde-J* 
given to him verbally, it would have been equally as effective, 
and the plaintiff would have carried it away, instead of in his 
pocket, in his head or in his memory. In neither case would he 
have been in any way, or in any sense, bound to buy the defen­
dant’s property. For one reason or another, rightly or wrongly, 
the defendant changed his mind, and before the plaintiff had ever 
bound himself by any acceptance, the defendant said—I revoke 
and cancel the option I have given you. In other words, I will 
not carry out my promise: I will not deliver to you what I prom­
ised to deliver to you. You may claim damages from me for going 
back on my promise, but I tell you now I will not part with my 
property to you, or to any one you may name. If you have a 
claim in damages against me, exercise that claim: enforce it, 
if you wish, but my property you will not get.

This is the whole question in the case, and upon it I declare, 
without hesitation my opinion. An option or privilege, or promise 
of sale, given by one to another without consideration, and for a 
fixed time, may be, at the will of the giver, revoked and cancelled 
at any time before it has been formally and in clear terms accepted 
by the person to whom it was given.

I further hold, that such a writing as that upon which the 
plaintiff relies, creates only a personal claim against the giver 
and confers, or transfers, or creates no real right upon the pro­
perty mentioned in the writing. In this case I further hold, that 
there was no contract existing between the plaintiff and the 
defendant, the specific performance of which could be enforced 
by either party.

I further hold, that at any time before a fermai acceptance 
of the option the defendant could sell his proj»erty to any one he 
pleased, and give a perfect title to the property. I further hold 
that the mere delivery to, and the receipt by the plaintiff of the 
writing was not in any sense an acceptance of the option or pro­
mise of sale, or whatever baptismal name may be given to the 
document.
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If the plaintiff has no claim against the defendant, and 1 
am not called upon at the moment to express an opinion, it is 
not a claim to the ownership of the defendant's property. The 
option was cancelled before acceptance: the defendant had full 
legal right to so cancel it, subject to any claim other than the one 
made, that the plaintiff might seek to exercise.

Coming to this conclusion, I refrain from discussing the various 
other grounds upon which the defendant seeks reversal of the judg­
ment, and for the reasons above stated then I should reverse the 
judgment and dismiss the plaintiff’s action with costs.

Mercier, J., dissented. Judgment reversed.

LACHANCE v. CAUCHON.
Supreme Court of Canada, Sir Charles Fitzpatrick. C.J., ami Davies, Idinglon, 

Duff. Anglin anil Brodeur, JJ. November 26, 11)15.
1. Appeal (§ II A 1—35) —Jurisdiction of Canada Supreme Court 

Jurisdictional amount—Title to land.
An appeal from an order for injunction restraining the defendant from 

carrying on dangerous operations in a quarry, the amount of damages 
awarded being merely $50, does not involve a title to land nor otherwise 
fall within the provisions of see. 40 of the Supreme Court Act, R.S.C 
1906, ch. 139, and which the Supreme Court of Canada has, therefore, 
no jurisdiction to maintain.

[Price Bros. v. Tanguay, 42 Can. S.C.R. 133; Hamilton v. Hamilton 
Distillery Co., 38 Can. S.C.R. 231), applied; Shawinigan Hydro-Electro 
Co. v. Shawinigan Water and Power Co , 43 Can. S.C.R. 050; distinguished; 
appeal from 24 Que. K.B. 421, quashed.|
Appeal from the judgment of the Court of King's Bench, 

appeal side (24 Que. K.B. 421), affirming the judgment of Me- 
Corkill, J., in the Superior Court, District of Quebec, whereby the 
plaintiff’s action was maintained with costs.

Marchand, for the appellant.
Geliy, for the respondent.
The judgment of the Court was delivered by 
Sir Charles Fitzpatrick, C.J.:—This is an appeal from the 

Court of King’s Bench affirming a judgment of McCorkill, J., 
which declared perpetual an interlocutory injunction and con­
demned the appellant to pay $50 for damages and the costs of the 
suit. The proceedings began by way of a petition for an injunc­
tion alleging that the defendant was the proprietor of a quarry 
situated in the village of Chateâu Richer, and the plaintiff had 
his home upon a lot of land a short distance from the quarry. 
The petition alleged that the quarry was owned by defendant 
Lachance and operated by defendant Baker, that the work was
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dangerous to the life and property of the plaintiff through blasting, 
etc., setting out various occasions upon which rocks had been 
thrown upon his property and had endangered the life of members 
of his family and of the public. The petitioner claimed damages 
of SI00 and asked for an interlocutory injunction enjoining 
defendants and their officers and agents from carrying on their 
dangerous operations.

The order made by McCorkill, J., sets out the facts shewing 
that the interlocutory order had been made, that a writ had been 
issued and served with a certified copy of the judgment granting 
the interlocutory injunction. He says that the plaintiff moved 
for a rule niai ordering the defendants to shew cause why they 
should not be held in contempt for having violated the injunction, 
that this motion was granted, that the defendants pleaded sep­
arately to the said interlocutory order on the merits. He held 
that the defendants had failed to prove the material allegations 
of their defence and that the plaintiff had proved the material 
allegations of his petition. He maintained the plaintiff's action, 
made absolute and permanent the interlocutory injunction, and 
ordered the defendants to pay the plaintiff $50 damages. Tin- 
Court of King's Bench confirmed this judgment and the defendant 
Lachance now appeals to the Supreme Court.

This appeal coming from the Province of Quebec is, of course, 
governed by the provisions of sec. 46, which say that no appeal 
shall lie­

ue) Unless it involves the validity of an Act of the Parliament of Canada.

(ft) Relates to any fee of office, duty, rent, revenue, or any sum of money 
payable to His Majesty, or to any title to lands or tenements, annual rents 
ami other matters or things where rights in future might he bound.

(r) Amounts to the sum or value of two thousand dollars.

This case clearly does not fall within any of the above sub­
sections.

In a number of cases an appeal has been attempted to be 
brought to this Court where the remedy asked has been an in­
junction, but in all of them there was some foundation for the 
contention that titles to land were involved.

In Price Bros. v. Tanguay, 42 Can. S.C.R. 133, the plaintiffs 
complained that they were impeded in the right to drive logs 
clown the course of a river and asked for the removal of a boom

CAN.

H. C.

Sir Clierld 
Fit tpat rick,C.J
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CAN.

8.C.
Lachance

Cadchon.

Si? Charles 
Fitipatrick.CJ.

placed acrosH the river by the defendants. This Court held that 
there was no jurisdiction.

In City of Hamilton v. Hamilton Distillery Co., 38 Can. S.C.H. 
239, the plaintiffs asked for a declaration that certain muni­
cipal by-laws were illegal and for an injunction restraining the 
defendants from levying or collecting certain water-rates. In 
this case also the Court held that they had no jurisdiction.

The case of Shawinigan Hydro-Electric Co. v. Shaurinignn 
Water and Power Co., 43 Can. 8.C.R. 650, does not assist the 
appellant because there the action was to set aside a by-law ami 
an injunction prohibiting the carrying into effect a contract of 

sale made pursuant to the by-law and involving property worth 
$40,000. The majority of the Court held that the matter in 
dispute was the $40,000 provided for in the contract.

In the present case there appears to be nothing upon which 
the appellant can rely to support the jurisdiction of the Court,

Appeal quashed.



MEMORANDUM DECISIONS.
Memoranda of less important Cases disposed of in superior and appellate 

Courts without written opinions or upon short memorandum decisions 
and of selected Cases decided by local or district 

Judges, Masters and Referees.

DALES v. BYRNE.
Ontario Supreme Court, Meredith, CJ.C.P., Riddell, Lennox and Masten, JJ. S. C.

February 4, 1916.
Solicitors (§IIC2—35)—Lien for costs—Fund recovered 

by attachment in garnishee proceedings—Creditors Relief Act— 
Priority.]—Appeal by the plaintiff’s solicitor from an order of 
the County Court upon an application by the appellants for pay- 
•incnt out of Court to them of the amount of their costs of 
attachment proceedings and of this action ; the appellants claim­
ing a lien upon the fund in Court upon the ground that it was 
created or preserved by their exertions. The order made upon 
the application, and now the subject of appeal, while it allowed 
the appellants their costs of the attachment proceedings out of 
the fund, directed that the balance should be paid to the sheriff 
for distribution among creditors, under the Creditors Relief Act,
R.S.O. 1914 ch. 81.

T. AT. Phelan, for appellants.
No one appeared to oppose the appeal.
Meredith, C.J.C.P., delivering judgment, said that the solici­

tors assumed that they had a lien upon the moneys in question, 
and then asked the Court to hold that the Creditors Relief Act 
did not deprive them of it; and it was obvious that they never 
had any such right, never having had possession of or any control 
over the moneys. Having recovered the judgment for their 
client, and attached the moneys, only they had the right to seek 
the equitable interference of the Court in aid of any equitable 
right they might have to payment of their costs out of these 
moneys: see Hough v. Edwards (1856), 1 H. & N. 171, and 
Mercer v. Craves (1872), L.R. 7 Q.B. 499: a right now ex­
pressly given in Rule 689.

Under the Creditors Relief Act, sec. 5(1), moneys attached 
in garnishee proceedings are deemed to be so attached for the 
benefit of all creditors.
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Any right the solicitors can have cannot be greater than the 
right of their client. Anything that may have been preserve! 
or recovered has been recovered for the client’s benefit; there is 
no conflict of interest between solicitors and client: see Fraud> 
v. Francis (1854), 5 I). M. &(5. 108. and He Harrald, Wild» \ 
Watford (1884). 51 L.T.R. 441.

The solicitors relied on Bell v. Wright, 24 Can. S.C.U. 65V. 
but it is not in point, being a case of set-off of debts to the pn 
judice of a solicitor’s claim.

The Creditors Relief Act, sec. 6(2), in unmistakable words, 
provides that the moneys in question shall go to the creditors, 
who come within its provisions, ratably, less the costs of the 
garnishee proceedings, which the attaching creditor—the client in 
this case—is to have. IIovv then can client or solicitor have 
more than that!

The appeal should be dismissed.
Lennox, J.. was of opinion, for reasons stated in writing, 

that the appeal should be dismissed.
Riddell and Masten, JJ.. agreed that the appeal should ho 

dismissed. Appeal dismissed without costs.

McCAMMON v. WESTPORT MANUFACTURING AND PLATING CO. Ltd
Ontario Supreme Court. Meredith. C.J.O., flarroir. Marlaren, Mayer ami 

Hodgin*. JJ.A. January 24. 11)16.
Corporations and companies (§ VI F 1—345)—Winding-up 

___Action by liquidator to recover machinery seized under execu­
tion—Title of company to chattels—Sale—Mortgage—Evidinn 
—Minutes of company.]—Appeal by the plaintiff from the ju.lir- 
ment of Lennox. J„ dismissing an aetion by liquidator (il O.W X. 
6. reversed).

./. A. Hutcheson, K.C., for appellant.
I). A. McGee, for defendants, respondents.
Hodgins, J.A., read a judgment in which he said that the 

company of which the appellant was liquidator was on the 21st 
March, 1914, ordered to be wound up; and since 1911 the mach­
iner)' now claimed was in a separate building, in which the in­
solvent company carried on business until a seizure was made 
by the sheriff under a writ of fieri facias at the instance of the 
respondent J. .1. McGee. On the 23rd July, 1913, Witcher and
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W. R. McGee conveyed this machinery by a bill of sale to the 
insolvent company. In February. 1913, the insolvent company 
was incorporated, and it bought out the assets of a partnership 
vailed the Wood Working Company, owned apparently by Wit­
cher and W. R. McGee. They had in fact been previously 
acquired by J. J. McGee under an agreement dated the 4th 
October, 1912. The Wood Working Company partnership, 
then consisting of one Witcher and one Edey, since 
deceased, was formed by the respondent company in 
•June, 1911, to take over the wood working business and 
machinery, as its continued ownership by the respon­
dent company would have violated the agreement with 
the Corporation of the Village of Westport, under which the 
village corporation had granted the company a bonus.

The formation of the insolvent company was admitted by 
the respondent J. J. McGee to be partly due to fear of the vil­
lage corporation entering suit for violation of the agreement. 
He now alleged, as his reason for disputing on behalf of the 
respondent company and of himself the original title of Witcher 
and Edey to the machinery, that he could find no minutes of 
the respondent company authorising the sale to those men in 
1911.

Certain facts, set out by the learned Judge, were given 
in evidence to support the title of the insolvent company; and 
it was pertinent to remark that the evidence of the respondent 
J. J. McGee that the mortgage of the 1st December, 1913, was 
intended to cover the assets of both companies, was contradicted 
by the fact, deposed to by him, that he was not aware till the 
21st April, 1914, that the insolvent company did not own, as he 
believed, the machinery in question.

The facts led to the conclusion that there was an actual 
transfer of the assets now in question to Witcher and Edey in 
1911, either for the purpose of misleading the village corpora­
tion in regard to the ownership of the wood working business, 
or with the bonâ fide intention of transferring them out and 
out. In the former case, the Court should not assist either of 
the respondents to dispute it; and, if the latter be the correct 
position, the appellant should succeed.

ONT.

s. c.
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ONT.

s. c.
The absence of the minutes is not conclusive against the 

actual testimony or against the other circumstances which 
appear in evidence. Three machines were acquired afterward*, 
the title to which did not depend upon this transfer.

The appeal should be allowed, the judgment below set asid< 
and judgment entered for the appellant, with costs, for delivery 
of all the machinery and chattels claimed by him.

Garrow and Maclaren, JJ.A., concurred.
Magee, J.A., agreed in the result.
Meredith, C.J.O., dissented. Appeal allowed.

CURLEY V. VILLAGE OF NEW TORONTO.
Ontario Supreme Court. Faleonbridge, C.J.K.B., Magee. J.A., La t eh font an1 

Kelly, JJ. January 5, 1910.
Contracts (§IVA—321)—Claim for payment for icor/, 

done—Extras—Certificate of engineer—Impartiality.]—An ap 
peal by the plaintiff front the judgment of ('lute. J., dismissing 
the aetion with costa, and the counterclaim without costs (8 
O.W.N. 274, affirmed).

J. J. Cray, for appellant.
If. A. McMaster, for defendants, respondents.
Latchford, J„ delivering the judgment of the Court, said 

that it was properly found by the learned trial Judge that the 
plaintiff had not completed, according to contract, any one of Ills 
undertakings with the defendants. What he was entitled to 
receive had been paid. He had no claim under the eontraet or 
for extras.

By a term in each of the three contracts between the parties, 
payments were to be made to the plaintiff monthly as the work 
progressed, on the engineer’s certificate, at the rate of 80 per 
cent, of the value of the work done in the preceding month, and 
the remaining 20 per cent, was to be paid 35 days after the 
engineer had certified that the work had been completed in ac­
cordance with the plans and specifications. A further provision 
of each contract was. that the defendants should not be liable 
for materials supplied by the contractor which were not pro­
vided for in the plans or specifications or required (as extras) 
by the written instructions of the engineer. No certificates were
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issued subsequent to the 24th November, and no orders in writing 
were at any time given for extra work and materials.

If a certificate was a pre-requisite as to contract work, and 
a written order as to extras, no basis for a reference was estab­
lished, and the action was rightly dismissed.

It was not disputed that the engineer refused to give any 
certificate subsequent to that of the 24th November.

On behalf of the plaintiff it was urged that the engineer de­
parted from the judicial position assigned to him by the parties; 
and that, therefore, the defendants were precluded from setting 
up as a defence that the issue of the engineer’s certificate was a 
condition precedent to any right of recovery on the part of the 
plaintiff. Hickman v. Roberts, [1913] A.f\ 229. The principle 
of that decision is, that an architect or engineer appointed, by 
the parties to a contract, to act as arbitrator between them, 
must act impartially in the discharge of his high duty and must 
maintain his judicial position at all times.

Here, however, there was no evidence that the engineer had 
not always possessed the judicial independence necessary to per­
sons in his position. All that was shewn was, that he was asked 
by the defendants to report upon the progress of the work— 
which was very unsatisfactory—and reported.

The certificates as to contract work and written orders as to 
extras are necessary pre-requisites to the plaintiff’s right of re­
covery. In their absence, the action was properly dismissed.

Appeal dismissed with costs.

McKenzie v. morris motor sales co.
Ontario Supreme Court. Appellate Division, Meredith, C.J.O.. Harrow, 

Marlaren. Mo pee atul Hod g ins, ,1,1. A. February 21. 1916.
Fraud and deceit (§IV—15)—Assignment of mortgage in 

( échange of personalty—False representations as to value of land 
—Materiality—Counterclaim to action for breach of contract to 
deliver personalty.]—Appeal by the defendants from the judg­
ment of Masten, J., at the trial without a jury, in favour of the 
plaintiff, in an action for damages for breach of an agreement 
whereby the defendants were to deliver to the plaintiff two motor 
cars, in consideration of an assignment by the plaintiff to the 
defendants of a mortgage of a farm.

ONT.

8. C.
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ONT. The defendants alleged that the plaintiff had misrepresented
s. C. the value of the farm, as they discovered after they had de­

livered one of the cars, and they refused to deliver the other 
The defendants counterclaimed damages for false* représenta 
tions.

Gordon Waldron, for appellants.
(>. T. Walsh, for plaintiff, respondent.
G arrow, J.A., delivering the judgment of the Court, said 

that the material representation made by the plaintiff was, 
that he had recently sold the farm for $4,500. The mortgage 
assigned was for $2,306.10. The statement was not substantially 
supported by the proved facts. An exchange is not at all the 
same thing as a sale. The plaintiff also represented that the 
mortgage was worth the price of the two ears. The only pos­
sible conclusion upon the evidence was, that the plaintiff's 
opinion was not merely erroneous, but so grossly erroneous that 
it could not have been honestly held.

The defendants had satisfactorily proved that the state­
ments of which they complained were false ; that they were 
material ; that they (the defendants) had relied upon the state­
ments to their injury ; and the only proper inference upon all 
the evidence was, that the statements were made with intent to 
deceive.

The action should, therefore, be dismissed with costs, and the 
defendants should have judgment upon their counterclaim wilh 
costs. The money realised from the sale of the farm should 
be fixed as the amount of the damages resulting from the fraud.

Appeal allowed.

BENSON v. MAHER.
Ontario Supreme Court, Meredith, f0arrow, Marlaren. Mayet nmt 

Hodgins, JJ.A. January 10, 1910.
Master and servant (§ II A 4—63)—Injury to servant—1)<- 

fcctive scaffolding—Breach of statutory duty—Building Truths 
Protection Act—Findings of jury—Négligence of fellow-servant 
—Determination of liability by Appellate Court.]—Appeal by 
the plaintiff from the judgment of the County Court in favour 
of the defendant, in an action for damages for injury sustained 
by the plaintiff by reason of the collapse of a defective scaffold
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«•reeled in a liuiltling of the defendant, upon which the plaintiff 
was working at the time of the collapse. The action was tried 
with a jury, and the judgment for the defendant was entered 
upon the jury's findings.

V. II. Hal tin, for appellant.
IV. X. Ferguson, K.(.\, for defendant, respondent.
Hodgiks, J.A., delivering the judgment of the Court, said 

that the appellant was working upon a scaffold erected for the 
purpose of enabling joists to be replaced in a building of the 
respondent which had been damaged by fire. The scaffold was 
in fact erected by one Buckley, who was a foreman carpenter, 
but it was not clearly established that he occupied that position 
in regard to this particular work. The appellant and one (Jor­
don were sent to the work by Crow, who had lx*en told by 
Tucker, the respondent’s manager or superintendent, to engage 
men for the work to be done, and Buckley was one of these 
men. The scaffold was erected before the appellant got to the 
work. The jury fourni, on sufficient evidence, that the appel­
lant’s injuries were caused by a defect in the manner of the 
construction of the scaffold, but they also found that the defect 
did not arise from any negligence on the respondent’s part, 
and that the respondent furnished proper materials for the 
scaffold. They absolved the appellant from contributory negli­
gence. The case went to the jury on a charge by the learned 
County Court Judge that the respondent was not liable if the 
injuries were caused by the negligence of a co-employee or 
fellow-servant of equal rank.

The attention of the learned Judge was not called to the pro­
visions of the Buildings Trades Protection Act, 1 Geo. V7. eh. 
71. sec. (i. now R.S.O. 1914 ch. 228, sec. ti, nor to the decision 
in Hunt v. Webb, 13 D.L.R. 23f>, 28 O.L.H. ÔK9. which is decisive 
against the respondent. The finding of the jury that the defect 
in the scaffold did not arise from any negligence of the respon­
dent must be set aside, as their attention was not directed to 
the liability arising out of the breach of statutory duty.

The appellate Court having before it all the materials neces­
sary for the determination of the matters in controversy relat­
ing to the question of liability, it was not necessary to send the
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ONT. vase back for a new trial. The statutory duty having been
s c*. neglected, the Court was enabled to give the proper judgment

The finding of the jury should be set aside and the judgment 
vacated, and in place thereof there should be a finding that the 
respondent was liable on account of the breach of the duty 
created by the Act referred to, and directing judgment for the 
appellant for $1100, with costs of the action and appeal.

Appeal allowed.

REX v. CLIFFORD
Ontario Supreme Court. Middleton. J. January 8. 191#.

Indecency (§1—6)—Indecent act—Public idace—Informa
lion__" Wilfully" — Amendment— "Premier of one or mon
Persons,”]- Motion to quash conviction by Police Magistrate fur 
committing an indecent act in a public place, contrary to are. 
20.') of the Criminal Code.

T. C. Robinette, K.C., for applicant.
Edward Bayly, K.C.. for Crown.
Middleton, J. The accused is a woman who advertised mas 

sage treatment. The evidence discloses that this is a mere cloak 
for flagrant immorality ; and that, upon the witness for the 
Crown going to this women's residence. an abominable offence 
against morale was committed by her. No one else was present, 
and the witness and the woman were both parties to the inde­
cent act deposed to.

The information in the case is defective, as it omits to charge 
that the act was done “wilfully,” which is essential : Ex p. 
O'Shaughnessy (1904), 8 Can. Crim. Cas. 136; Rex v. Tapper 
(1906), 11 Can. Crim. Cas. 199; Rex v. Barre (1905). 11 Can. 
Crim. Cas. 1. This is, however, a matter that can be cured by 
amendment, for the evidence undoubtedly discloses the wilful 
nature of the act.

The most serious question is. whether the act of immorality 
disclosed brings the case within the provisions of the statute. 
Omitting immaterial words, the statute (Criminal Code, see. 
205) provides: “Every one is guilty of an offence . . . who 
wilfully (a) in the presence of one or more persons does any in­
decent act in any place to which the public have or are per­
mitted to have access.”



26 D.L.R. | Dominion Law Kki*okts.

With every desire to uphold this conviction if possible, 1 am 
driven to the conclusion that the misconduct complained of is 
nut within the statute. The two parties to the offence were alone 
present, and I do not think that the statute aims at the punish­
ment of an act of indecency unless there is some third person 
present at the time of the occurrence.

The wording of the statute, bearing in mind the history of 
the law relating to the offence in question, is singularly unfor­
tunate, and probably, in an endeavour to remove doubt with 
regard to one particular matter, the common law has been much 
narrowed.

In Stephen’s Digest of the Criminal Law, 6th ed., p. 132. the 
common law is accurately summarised thus: “Every one com­
mits a misdemeanour who does any grossly indecent act in any 
open and public place in the presence of more persons than one. 
. . . A place is public within the meaning of this Article if 
it is so situated that what passes there can be seen by any con­
siderable number of persons if they happen to look.”

The words “place” and “publie place.” as has been more 
than once pointed out. are exceedingly elastic, and the meaning 
must be determined having regard to the context and the pur­
view of the legislation. The meaning attributed to the words by 
Stephen, in his endeavour to formulate the common law, is well 
justified by the cases, more particularly by the case of Regina v. 
Wellard (1884), 14 Q.B.D. 63. in which a conviction for indecent 
exposure in a public place wras upheld, where the place was one 
to which the public had no right of access, hut where trespass 
was freely permitted without interference.

In the English statute “any public and indecent exposure 
of the person” is prohibited. The wording of this statute is in 
accordance with the common law theory. The offence is in 
the nature of a nuisance ; the exposure or the indecent act being 
punishable because made or done in such a place that it would 
offend the public or members of the public.

In numerous English cases the offence was committed on 
private property, but in such a place as to be easily visible to 
passers-by or the occupants of adjacent houses: eg.. Thallman’x 
Cm (1863), L. & C. 326.
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Unfortunately, in our statute this element of visibility to the 

public seems to have been lost sight of, and the act is punishable 
only when committed in any place to which the public have or 
are permitted to have access. I draw attention to this, hoping 
that Parliament may see fit to amend the statute by adopting the 
phraseology of the English statute (14 & 15 Viet. ch. 100, sec. 
29).

In the Liquor License Act, as amended in 1912. by 2 Geo. V. 
ch. 55, sec. 13, a penalty is imposed upon any person found in­
toxicated “upon a street or in any public place.” My brother 
Kelly, in Rex v. Cook, 8 D.L.R. 217, 27 O.L.R. 406. thought that 
the rule of ejusdem generis applied, and that the meaning of the 
words “or in any public place” in that statute was coloured by 
the words “upon a street.” immediately preceding, and indicated 
that the public place referred to in that statute must be a place 
to which the public had access as of right, and therefore did not 
apply to an hotel.

While this decision is, no doubt, right as far as that statute is 
concerned, I am not prepared to hold that it applies to the 
statute now under consideration ; and I think that the statute in 
hand may well be interpreted so as to include any place to which 
the public have access as of right or by the invitation or per­
mission of the owner; and I would think that in this case the 
magistrate was justified in finding that this massage parlour, to 
which apparently all comers were admitted, was a place to which 
the public “are permitted to have access,” within the statute.

But this is not enough to enable me to sustain the conviction; 
for it is of the essence of the offence that it should be <*nm- 
mitted “in the presence of one or more persons;” and I do not 
think that this is satisfied by holding that the man who partici­
pates in the offence is “a person” contemplated by the statute.

Because the common law offence was punished as an outrage 
upon the persons in whose presence it was committed, it wai 
thought that there could be no punishment if the offence wai 
committed merely in the presence of one person : and it is. no 
doubt, to get over this difficulty that the English statute already 
quoted was passed.

In Regina v. Watson (1847), 2 Cox C.C. 376, Chief Justice
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Denman, in quashing an indictment of this nature, said: “The 
general rule is, that a nuisance must be public; that is to the 
injury or offence of several.’’ And in Elliot’s Case (1861), L. 
& C. 103, where two persons committed fornication in sight of 
one witness only, it was held that there could lie no conviction ; 
shewing that a party to the offence could not be regarded as a 
person offended thereby. Our statute makes it enougli that one 
person should be shewn to be present, but 1 think it follows that 
he or she must be a person other than those engaged in the 
offence.

To hold otherwise would be to render punishable under this 
section many acts which it is generally assumed our law does 
not reach, and to render unnecessary all the provisions of the 
Code with respect to the punishment of inmates and frequenters 
of houses of ill-fame.

The state of affairs disclosed in the evidence seems to call 
urgently for legislative interference, but cannot justify an un­
due straining of the statute passed alio intuitu.

The conviction will, therefore, be quashed, without costs, and 
with an order for protection. Conviction i/nashed.

SHAW v. UNION TRUST CO. ltd.
Ontario Supreme Court. KiddeU. ,/. December 11. 191,1.

Discovery and inspection (§ IV—31)— Examination of offi­
cer of defendant trust company—Status of shareholder as plain­
tiff—Breaches of trust—Ultra vires or fraudulent acts—Scope 
of discovery.]—Motion by the plaintiff for an order for the com- 
mittal of the defendant for contempt of Court in refusing (upon 
the advice of counsel) to answer certain questions upon his 
examination for discovery as an officer of the defendant com­
pany.

B. B. Ryckman, K.C.. for plaintiff.
(!. II. Watson, K.C., and W. B. Raymond, for defendants.
Riddell, J. :—An action is brought by Leslie M. Shaw, on 

behalf of himself and all other shareholders of the Blake 
Contracting Company other than the defendants, against the 
Union Trust Company Limited, the Financial Securities Com­
pany of Canada Limited, J. M. McWhinney, W. Murray Alex­
ander. C. R. Cumberland, A. J. Glazebrook. and the Blake 
Contracting Company. In the statement of claim it is set out 
that the Blake Contracting Company had a contract with the

ONT

S.C.
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ONI. Kichmond and Henrico Railway Company of Virginia to build 
s. r. a railway in that State; that it had entered into a contract uini 

Burton et al., a firm of railway contractors in Richmond, \ 
ginia, for that firm to build the road. The Union Trust ( i 
pany and the Blake Contracting Company then entered into 
negotiations which resulted in a written contract between the 
Blake Contracting Company and “the Financial Securities Com­
pany (acting therein for and on behalf of and in the interest of 
the trust company)”—whatever that may mean. Under that 
contract, the Blake Contracting Company agreed to build the 
road, repay with interest to the Financial Securities Company 
any advance made by that company, assign to the Financial 
Securities Company all moneys, etc., payable to the Blake Con­
tracting Company under its contracts; that, subject to an option 
to Kleinwort & Co., of London, England, the bonds which were 
to be issued by the railway company might be sold by the securi­
ties company or the trust company and applied on the advances; 
that the directors, etc., of the securities company were to be 
given a majority representation on the directorate of the Blake 
Contracting Company until repayment of advances; that an 
issue of bonds to the amount of $2,500,000 would be made by the 
railway company, and its stock increased to $1,250,000. the 
Union Trust Company to be trustee of the bond issue, etc.

The securities company agreed to supply sufficient money to 
complete the enterprise, not to exceed $500,000 ; and it was 
agreed that the railway bonds and stock should be held by the 
trust company as security for the repayment of the advance#, 
etc., for sale. etc., at the request of the securities company (the 
Blake Contracting Company to assist in every way) : accounts 
should be kept by the trust company; the right to vote on the 
railway stock and on “the said stock in the contracting com­
pany” to be in a nominee of the securities company, that com­
pany to have the right to inspect the work done and being done, 
etc., and to stop advances in case of default in finishing the 
road, etc., and to take possession of the work—with other pro­
visions more or less usual, but of no consequence on this inquiry.

The statement of claim proceeds to set out that the contract­
ing company transferred the money, the right to stock, bonds,
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etc., a majority of stock in the contracting company, “to the 
trust company and to the securities company,” elected directors 
of these companies to its own board so as to be the majority, the 
trust company was appointed trustee as agreed, “the trust com­
pany and the securities company” were put in control of the 
construction of the railway, etc., and ‘‘so became trustees for 
the plaintiff and the other shareholders of the contracting com­
pany.” It then is alleged that the trust company and the 
securities company well knew that the contract was “under­
stood and agreed” to be “predicated wholly upon the said 
written contracts,” etc.

Then it is claimed that the trust company and the securities 
company (a) procured the cancellation of the Burton contract, 
(b) cancelled an agreement with Kleinwort & Co. for an advan­
tageous sale of the bonds of the railway company, (c) neglected 
to sell the bonds, (d) undertook the construction of the rail­
way on their own account and at increased expense, (e) got an 
extension of time for building the road, (f) and in these acts 
used the control they had obtained on the board of the con­
tracting company—they built a railway, etc., at the cost of 
$1,200,000. instead of a maximum of $625,000, and the trust 
company sold the undertaking for $700,000. for default under 
the bond mortgage.

The individual defendants are charged with personal mis­
conduct and acting as mere agents of the offending companies. 
“The shareholders of the contracting company who transferred 
their shares in trust to the trust company and to the securities 
company and their nominees have demanded” the retransfer 
of their shares, but been refused; the plaintiff owns 300 shares 
of $100 each out of a capital stock of 1.000 shares; the two 
offending companies have failed to comply with the laws of 
New York State, under which the contracting company is in­
corporated—the trust company has no authority under its char­
ter to do any of the acts complained of.

The prayer is: (1) for damages for breach of trust ; (2) and 
for breaches of contract; (3) an injunction; (4) another injunc­
tion; (5) a third; (6) and a fourth; (7) an account by the two 
companies.
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ONT. The trust company in its statement of defence denies every
S. (\ thing, asserts that the statement of claim discloses no cause of 

action, says the plaintiff has no status to sue, denies that it is 
a trustee for the shareholders, says it made no contract with 
them, denies control of the securities company or that it acted 
as shareholder of the contracting company, etc., etc.

An appointment was taken out for the examination of Mr 
McWhinney “as an officer of the Union Trust Company upon 
the examination, the following took place :—

After rather formal questions and answers, from which it 
appeared that Mr. McWhinney was general manager of the 
Union Trust Company, and had been for two or three months 
only a director of the Financial Securities Company, his counsel 
took objection in these words : —

“Mr. Raymond : I am going to object now to the question we 
have now reached, a question which relates to issues raised in 
this action ; the other questions were formal, but I am going to 
object to this question and any other questions which take the 
witness into the issues which the plaintiff has raised herein 
my objection to this question and any similar questions will be 
that the plaintiff has no status—bringing this action as a share 
holder only—has no status to bring the action in this form, and 
has no status to inquire into the issues he has raised here; the 
objection has already been taken in the statement of defence, 
paragraphs 2 and 3. I think ; this objection is not taken at all 
with any intention to delay merely, but is a bona fide objection, 
taken to raise the question whether these issues can be properly 
inquired into in such an action as this; this is perhaps the most 
convenient time to raise it, and have it judicially determined 

“Mr. Ryckman: I maintain that, upon the statement of claim 
and the transactions that were done and which took place by 
the Union Trust Company with the Blake Contracting Company 
and the Richmond and Henrico Railway Company, and with the 
promoters of the project at Richmond, and with the Financial 
Securities Company of Canada Limited, a party defendant, the 
relations and actions and inter-actions of the Union Trust Com 
pany with these different parties is the basis of our action, and 
such questions must of necessity be answered.
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“Ruling: Mr. Ryckman is entitled to inquire into the rela­
tions between the two companies in connection with this matter.

“13. Q. Do 1 understand, Mr. McWhinney, that, as an 
officer of the Union Trust Company, you decline to answer, on 
the advice of counsel, any questions with relation to the rela­
tions between your company and the Financial Securities Com­
pany of Canada Limited! A. I do.

“14. Q. You know your company, in its statement of defence, 
has denied the allegations of the plaintiff respecting the rela­
tions between your company and the Financial Securities Com­
pany—do you decline to answer questions that are based upon 
these denials contained in your own statement of defence?

“Mr. Raymond : On advice of counsel, he declines to answer 
questions going into the questions raised in your pleadings.”

A motion is now made to commit Mr. McWhinney for a con­
tempt of Court or for a writ of attachment, etc.

This is the correct practice where an officer of a corporation 
has declined to answer questions asserted to be proper: Badge- 
row v. Grand Trunk R.W. Co. (1889). 13 P.R. 132; Central 
Press Association v. American Press Association (1890). 13 
P.R. 353 : McWilliams v. Dickson Co. of Peterborough (1905), 
10 O.L.R. 639 : and while, if it be desired actually to commit the 
recalcitrant, the motion should be in Court (Merchants Bank 
v. Pierson (1879), 8 P.R. 123). it may well be in Chambers 
if all that is desired be an adjudication upon the propriety of 
the refusal—and this is the usual ease and the usual practice. 
(If there is, and I think there is not, an irregularity in the prac­
tice. Mr. Watson most properly abandons all technical objec­
tions.)

The real foundation for the refusal to answer is sufficiently 
set out in the position taken by counsel at the examination, 
which was also taken on this motion, viz., that the plaintiff has 
no right to sue at all. and therefore has no right to discovery.

It is not a convenient way to bring up such an important 
question thus, but I cannot hold that it is altogether improper; 
and, if it must now be determined, no harm will be done, al­
though it might have more satisfactorily come up in another 
form.

ONT.

s. c.
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ONT. Thu case of Rogers v. Lambert (1890). 24 Q.B.D. 573. decides
s. c. that, whatever the state of the pleadings, the party is not allow'ed 

to compel answers to his questions which can be of no avail to 
advance his legal position. There, in an action for wrongful de­
tention of goods by a bailee, he set up in his statement of defence 
the jus tertii; the defence was not moved against ; he delivered 
interrogatories aimed at procuring admissions of facts which 
would not form a valid defence even if true : Charles. J.. allowed 
the interrogatories, but his decision was reversed by a Divisional 
Court, Denman and Wills, JJ. ; Denman, J., at p. 575. says : 
“Assuming these facts to be true . . . they would afford no 
defence.” Wills, J., says. p. 577: “The defence, therefore, to 
which the interrogatories are directed, even assuming it were 
sufficiently raised upon the pleadings, would be no defence in 
law : and the interrogatories consequently, not being relevant to 
any matter which would afford a good defence to the action, 
must be disallowed.”

I can see no difference between a defence and a claim—and 
think any questions concerning any matter which could 
not give, directly or indirectly, separately or in conjunction 
with something else, a cause of action, must be disallowed.

This is the same principle as the disallowance of examination 
upon matters which are alleged in the statement of claim, but 
can give a cause of action, etc., only if some other fact be first 
established—such cases as Evans v. J affray (1902). 3 O.L.R. 327. 
Bedell v. Ryckman (1903), 5 O.L.R. 670. etc., are on that prin­
ciple. See also Parker v. Wells (1881), 18 Ch. D. 477 (f\AJ : 
Fennessy v. Clark (1887), 37 Ch. D. 184; Tasmanian Main Line 
R.W. Co. v. Clark (1879). 27 W.R. 677; Whyte v. Ahrens 
(1884). 26 Ch. D. 717. 721 (C.A.) ; Barham v. Lord Hunting- 
field, 119131 2 K.B. 193; Hennessy v. Wright (1888), 24 Q.B.D. 
445. 448( m.) ; Dawson v. Dover and County Chronicle Limited 
(1913), 108 L.T.R. 481, at p. 484, and cases cited.

It \H therefore necessary to find out precisely what the claim 
is and upon what it is founded.

While there are several more or less vague suggestions of 
direct dealing between the offending companies, it is perfectly 
manifest that the real complaint is based upon an alleged breach
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by these companies of an agreement or agreements with the con­
tracting company. The contracts were with the contracting 
company, the damages, if any, were those of the contracting 
company—not at all of the shareholders. The shareholders 
as such are as distinct entities from the company as they arc 
from each other; and, unless there are peculiar facts, they can­
not sue for damages to the company or upon a contract with 
the company.

The statement of claim sufficiently alleges that the plaintiff 
and those whom he represents are minority shareholders and 
that the offending companies are majority shareholders—in that 
case the plaintiff can sue only if the majority are shewn to have 
acted ultra vires the company or in fraud. “The cases in which 
the minority can maintain ... an action are . . . con­
fined to those in which the acts complained of are of a fraudu­
lent character or beyond the powers of the company:" per Lord 
Davey in Borland v. Earle, ( 1902J A83, at p. 93. The 
learned Privy Councillor goes on to say: “A familiar example 
is where the majority are endeavouring directly or indirectly to 
appropriate to themselves money, property, or advantages which 
belong to the company. . . .”

The facts alleged are sufficient to bring the acts of the de­
fendants as shareholders of the contracting company within the 
rule. See also Exeter and Crediton R.W. Co. v. Butler (1847), 
5 Ry. Cas. 211; Normandy v. Ind Coope <0 Co., [1908] 1 Ch. 
84; Alexander v. Automatic Telephone Co., [1900] 2 Ch. 56. 
This last case decides that if, when the action began, the defend­
ants held such a preponderance of shares that they could not be 
controlled by the other shareholders, the minority might begin 
an action without an attempt to have the company approve of 
it. “An action in this form is far preferable to an action in 
the name of the company and then a fight as to the right to 
use its name.” Many cases will be found mentioned in Palmer’s 
Company Precedents, 11th cd., pp. 1359 sqq.

The objection, therefore, to answer questions, in the broad 
form in which it is made, cannot be sustained.

I make no ruling as to the propriety of any particular ques-
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ONT. tion : if any question be objected to, the examiner will rule, and 
s. c. another application may be made to the Court.

The order will be that Mr. McWhinney will attend at his 
own expense and answer all proper questions then put to him— 
he will also pay the costs of this application forthwith.

It may perhaps be that the Court will not compel answers 
to certain questions until the relationships of the two com­
panies to each other and to the contracting company and (or) 
the plaintiff are established ; but with that I have nothing to 
do—no such ground was urged at the examination or before 
me.

I may say that I am not at all impressed with the argument 
• that the stand taken by counsel for the trust company was well 
based upon a supposed delicacy in the reputation of such a com­
pany. which would be fatally damaged by a breath and disappear 
like the bloom upon the peach. It seems to me that an honourable 
company, honestly conducted as 1 suppose this is, would be eager 
to let all the light possible into its dealings so as to shew the 
perfect propriety of its conduct—their is nothing like sun 
light to kill the microbe* of suspicion.

Ordered accordiugly.

DAVEY v. CHRISTOFF.
Ontario Supreme Court. Ma9ten. ./. December 17. 1015.

Landlord and tenant (§ II B 2—15)—Lease of theatre with 
equipment—Implied covenant for fitness for habitat ion—I node - 
quote heating—Surrender of lease — Acceptance — Lessee's re­
fusal to transfer license—Lessor's retention of sum deposited 
as security.]—Action by the lessee of a moving picture theatre 
against the lessors for the return of $400 deposited as security, 
for damages for breach of covenants, and for damages for de­
ceit. Counterclaim for damages for breach of covenants.

,/. W. Payne, for the plaintiff.
W. A. Henderson, for the defendants.
Marten, J. The plaintiff in October. 1914. became a sub­

lessee from the defendants of a moving picture show and of 
the premises and equipment theretofore used by the defend­
ants in connection therewith. The premises were known as
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“The Temple” and were situate at 1032 Queen street west, 
Toronto. The freehold in these premises belonged to a man 
named Vogan. The picture show was conducted on the ground 
floor, and occupied a space of 30 by 105 feet. On the next 
floor above was situate a billiard-hall, conducted by a man 
named McNichol, and the upper flat was occupied as apartments 
by a woman named Mrs. Murray.

The lease is dated the 8th October, 1914, and is in a some­
what extraordinary form. It is executed on a printed form of 
“farm lease,” on which, in the space usually devoted to filling 
in the names of the parties, there is typewritten the following: 
“C. K. & B. Christoff and Robert F. Davey do hereby and 
agree to lease the Moving Picture Show known as the Temple, 
1032 Queen St. W„ for the term of two years from the twelfth 
of October, one thousand nine hundred and fourteen, at a 
monthly rental of $200.00 two hundred dollars to be paid in 
advance. It is understood that the lessor leaves the whole con­
tents, including three hundred and eighty-seven seats more or 
less, piano, machines, and all other necessary equipment for the 
operation of the theatre. The lessee agrees to leave the same 
in good order and will replace anything carelessly broken dur­
ing his term of rental. It is also understood that he will keep 
the building other flats above heated at his own expense. All 
expenses for hired help, electric current and other necessary 
claims will be paid by the lessee after the date he had taken pos­
session. Further in consideration of the sum of four hundred 
dollars be deposited as a covenant for two months’ rent in ad­
vance. It is further understood that the lessee will pay licenses 
when they come due. It is further understood between the 
both parties concerned that the four hundred dollars deposited 
will be applied to the last two months as rent they occupy the 
premises. It is further agreed that they will have extension of 
lease at the same rental if the lessee so desire.”

The blanks in the printed form have not been filled up in any 
way whatever, and many of the provisos are wholly inappli­
cable to such premises. For example : the lessee covenants that 
he will “carefully protect and preserve all orchard, fruit, shade.

ONT.

S. C.
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and ornamental trees on said premises from waste, injury, or 
destruction, and will carefully prune and care for all such trees 
as often as they may require it, and will not suffer or permit 
any horses, cattle, or sheep to have access to the orchard on said 
premises.” So far as the covenants and provisoes are appli­
cable, 1 think they bind the parties. The lease is signed by both 
parties at the foot.

Under this lease the plaintiff went into possession on the 
12th October, 1914. At the time he so went into possession, the 
undertaking forming the subject-matter of the lease was a going 
concern, which had up to that date been conducted by the de­
fendants as a moving picture show, and from the time of taking 
possession the plaintiff continued to operate it in the same way 
until and inclusive of the 7th January, 1915.

At the time when the lease was made, the defendants Chris­
toff were the owners of the seats, piano, and machines, which 
were in the theatre, and these were leased along with the pre­
mises to the plaintiff, the whole undertaking being in fact leased 
to the plaintiff as a going concern, and by the terms of the lease 
it was specially stipulated that the plaintiff, in addition to pay 
ing the rental of $200 per month, should, at his own expense, 
heat the two upper Oats as well as his own premises by means 
of a hot water boiler and equipment, which formed part of the 
demised premises.

The plaint iff *s claim arising out of these transactions is 
threefold :—

(1) He claims that he was wrongfully ejected from the pre­
mises by the defendants, and claims to be entitled to a return 
of the $400 put up by him as security and referred to in the 
lease above-quoted.

(2) He claims that during the currency of the lease there 
was a breach of a covenant, express or implied. The express 
covenant set up is the covenant for quiet enjoyment (whieh was 
very faintly urged), also the proviso in the lease that the lessor 
is to leave “all other necessary equipment for the operation of 
the theatre.” The implied covenant is that, the theatre having 
been handed over as a going concern, there is an implied coven­
ant or obligation on the part of the lessor that it shall be fit
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for operation as a moving picture theatre; and the plaintiff 
claims that the furnace was insufficient, that it was impossible 
to heat the theatre properly ; and that, consequently, there was 
a breach of the covenant that it was fit for operation as a mov­
ing picture theatre.

(3) He claims damages for deceit, based upon alleged false 
representations made to him by the defendants at the time when 
the lease was entered into.

By their counterclaim the defendants allege that the plain­
tiff wrongfully abandoned the premises, and committed a breach 
of the obligations contained in the lease, and they claim the 
sum of $1,000 for breach of the covenant to pay rental, and for 
not carrying on the business according to the terms agreed upon 
under the lease in question.

I deal first with the occurrences which took place in Janu­
ary, 1915, when the lease came to an end.

I am of opinion and find as a matter of fact, upon the evi­
dence. that there was an unequivocal intention on the part of 
both the plaintiff and defendants to surrender the lease in ques­
tion. and that such intention was in part carried out by delivery 
of the key by the lessee (plaintiff) to the lessors (defendants) 
and the acceptance of the key by the lessors.

In the 9th paragraph of the statement of defence, the defen­
dants deny that they wrongfully entered the premises and re­
took possession, and allege that the “said premises were handed 
over voluntarily by the said plaintiff to the said defendants at 
the suggestion of the plaintiff, after demand for payment of 
rental due to the defendants.”

The plaintiff, on the other hand, alleges by his statement 
of claim that the defendants wrongfully re-entered the said 
premises and retook possession and ousted the plaintiff there­
from.

There is some difference between the evidence of the plain­
tiff and that of the defendants as to what actually took place, 
hut it is undisputed that the last performance which the plain­
tiff gave in the theatre was on the 7th January, 1915. It is also 
common ground that in the end. either on the 8th January, or
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ONT.

8.C.

on Monday the 11th January, the plaintiff received the key. 
There is a difference in the account given of the exact circum­
stances under which the key was handed over, but I think it 
makes little difference which of the two accounts is accepted.

The fact was that an instalment of rent fell due on the 12th 
December, payable in advance, and that the same was not paid 
by the defendants, either then or at any time afterwards. It 
is plain upon the evidence, also, that the defendants had been 
from the time the rent fell «lue demanding payment of the 
same.

The lease contains in its printed portion the usual condi­
tion, “proviso for re-entry by the said lessor on non-payment 
of rent,” and. under the terms of the statute, the instalment 
of rent falling «lue on the 12th December not having been paid 
for 15 days thereafter, the lessors were entitled to take posses­
sion and to forfeit the lease. Meantime, between the 12th De­
cember and the 1st January, the owner, Vogan, had been in­
stalling a new furnace, which, it was hoped, might adequately 
heat the premises, it being «-onceded on all hands that the fur­
nace which had been in the place was insufficient for the pur 
pose. The defendants swear that on the 4th January they again 
demanded payment of the rent, and the plaintiff asked them to 
let him have another week, saying that, if he was unable to pay 
them the rent, he would give up possession.

The plaintiff does not admit this <?on versât ion, and his 
account is considerably different. But, upon the whole testi­
mony, I believe that a conversation of this general character did 
take place on some occasion, and that, while the plaintiff was 
throughout claiming that he was entitled to apply the $400 
held as security by the defendants on account of the rent then 
due, he yet agreed in the end to give up possession and to sur 
render the lease, and handed over the key with that intention, 
took out any fixtures which he himself possessed, vacated the 
premises, and the defendants took possession of them.

I find that this was done with the intention which I have 
first set out. and that the lease was effectively surrendered.

T also find that this surrender was a surrender of the under-
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taking as a going concern, and as it had been received and 
carried on by the plaintiff, and included not merely the build­
ing, but everything connected with the undertaking, including 
the provincial license, which had been originally issued to the 
defendants, and transferred on the records of the Department 
to the plaintiff on the 10th December (see exhibit 3).

It is clear that this surrender took place at the latest on the 
11th January, 1915; and, had the plaintiff fairly carried out 
the terms of the surrender by assigning the license, as well as 
handing over possession, 1 should have held that the plaintiff 
was entitled to a return of $200, portion of the $400 put up 
as security. But the plaintiff did not hand over the license, 
and, when the defendants re-opened the theatre and carried it 
on for two days, the plaintiff notified them that they must de­
sist from so doing, because the license stood in his—the plain­
tiff’s—name. Thereupon the defendants attended the plaintiff 
with Mrs. Murray to get a transfer of the license, which was, I 
think, wrongfully refused by the plaintiff.

I think that this action was a breach of the terms of sur­
render, and I assess the damages in respect of it at the sum of 
$200.

With respect to the plaintiff's contention that he had the 
light to require that the sum of $400, referred to in the lease as 
put up for security, should be applied upon the month’s rent 
which had fallen due. I am of opinion that he possessed no such 
right. The $400 was put up as security to be applied at the 
discretion of the lessors in payment of rent in case of default 
by the lessee, and in ease of no default, at the discretion of the 
lessee, to be applied to the last two months of the term. The 
lessee had no discretion to apply it to any earlier instalment of 
rent. The lessors were, therefore, entitled on the 8th January 
to their remedy by requiring in the first place payment of the 
month’s rent which fell due on the 12th December, and. in de­
fault of payment, possession ; and I am of opinion that the 
plaintiff acceded to the demand of possession so made by the 
defendants, and that there was in truth and effect a valid sur­
render in law of the lease.

ONT.

s. c.

4!»—2ti 0 f R.
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ONT. it would be valueless to refer to the numerous and some-
S. C. what conflicting cases relative to surrender of leases, and I only

notice in that connection (1) that the defendants possessed the 
legal right to resume possession ; (2) that the plaintiff did not 
resist the giving up of possession, but on the contrary acceded 
to it by delivering the key ; (3) that the defendants took and 
accepted the key ; (4) that the defendants took actual possession 
of the premises and used it as a moving picture show for two 
days, and subsequently dealt with the premises in a manner in 
consistent with any right of the plaintiff to resume possession 
(5) that the plaintiff has never sought at any time to resume 
possession or to be restored to his rights as lessee. I refer as 
being most in point to the case of Phew' v. Popplewell (1862). 
12 C.B. N.S. 334, recently applied in Gold v. Ross (1903). 10 
B.C.R. 80.

The above findings dispose of the claim of the plaintiff for 
return of the $400 put up by him as security. The defendants 
are entitled to retain that sum. for the reasons hereinbefore men­
tioned. It also disposes of the defendants’ counterclaim for 
$1.000. the result of the surrender being, so far as the defen­
dants were concerned, that they were not entitled to damages 
nor to any rental accruing due after the completion of the sin- 
render.

I now come to deal with the plaintiff’s claim that the pre­
mises were not fitted for operation as a moving picture show dur­
ing the winter season, owing to the inadequacy of the heating 
arrangements, that there was a covenant, express or implied, 
between the parties, that the premises should be so fitted, and 
that the plaintiff is entitled to damages for breach of such 
covenant.

The legal obligation so put forward is based by the plaintiff 
on the following contentions : (1) that the whole substratum of 
the contract was the taking over by the plaintiff from the de­
fendants of a going concern, to be continuously operated «lur­
ing the succeeding winter ; (2) that, in the negotiations for the 
lease, the plaintiff, on learning of the requirement that he should 
heat the whole building, checked the negotiations until he re­
ceived the defendants’ assurance that during the previous win-
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ter they, the defendants, had burned only three tons of coal 
per month, which sufficed to heat the building; (3) that in the 
lease itself provision is made that the defendants shall “leave 
all other necessary equipment for the operation of the theatre.”

I am of opinion that the second contention cannot be main­
tained, because 1 think the statement as to heating made by 
the defendants, whether it was in the terms contended for by 
the plaintiff or in the terms contended for by the defendants 
themselves, was not intended by the parties as a warranty.

The third contention cannot be maintained, because the 
words relied on and quoted from the lease relate manifestly to 
the equipment (seats and so forth) which belonged to the de­
fendants. The furnace complained of did not belong to the de­
fendants. but was the property of Vogan, the owner of the 
freehold. But I think that both the second and third contentions 
strengthen and assist the conclusion that the first contention, 
above mentioned, is well founded. Adopting the words of Lord 
Esher. M.R.. in Hamlyn d- Co. v. Wood cf- Co., [1891] 2 Q.B. 
488. 1 think that, on considering the terms of the contract and 
the surrounding circumstances in a reasonable and business 
manner, an implication necessarily arises that the parties must 
have intended that the suggested stipulation should exist.

This is fortified by the fact that the question of the heating 
formed the subject-matter of consideration in the progress of 
the negotiations, and that the terms of the lease, and particularly 
the clause relied on by the plaintiff, indicate clearly that the 
whole undertaking was to he turned over in a fit state for con­
tinuous operation.

Whether or not the heating plant was adequate was a fact 
regarding which the intending tenant was ignorant, while the 
lessors had occupied the premises during the preceding winter, 
and knew their condition.

It is plain that it was in the contemplation of both parties 
when negotiating that the leased premises should continue to 
be used for the purpose of a moving picture theatre, not only 
during the current month of October, but throughout the suc­
ceeding winter.



Dominion Law Reports. [26 D.L.R

ONT. I find as a fact that the basis of the contractual relation be-
s. C. tween the parties was that the premises should be reasonably 

fit for the purpose of carrying on a moving picture theatre, and 
that, as part of such fitness, the heating plant, forming part of 
the leased premises, should be adequate to heat them in a reason­
able manner.

I find that the heating plant on the premises was inadequate 
for this purpose; that, in consequence, the theatre became exces 
sively cold after about the middle of November ; and that the 
plaintiff suffered damage.

The question is whether, on these findings, the plaintiff’s 
claim comes within the rule established in Smith v. Marrable 
(1843), 11 M. & W. 5, and confirmed in Wilson v. Finch-Hation 
(1877), 2 Ex. 1). 336, viz., that “in the letting of furnished 
houses and apartments an undertaking is implied on the part 
of the lessor that they are reasonably fit for the purpose of 
habitation.”

The rule has been adopted and applied in the Courts of Can­
ada: sec Macleod v. Harbotllc (1913), 11 D.L.R. 126: Miles v. 
Constable (1914), 6 O.W.N. 362; Gordon v. Goodwin (1910), 
20 O.L.R. 327.

It appears to be an artificial rule, as distinguished from a 
general principle, and the persistent disinclination of the Courts 
to extend it is evidenced by such eases ns Corstairs v. Tailor 
(1871), L.R. 6 Ex. 217; Blake v. Woolf, | 1898] 2 Q.B. 426: and 
Robertson v. Amazon Tug and Lighterage Co. (1881), 7 Q.B I). 
598.

Upon the best consideration that I can give the matter. I 
think the rule applies where furnished premises are deni'-ni 
with the primary and principal purpose that they are to lx- at 
once used for human occupation. If so, the present demise 
comes within, not only the spirit, but the letter, of the rule. 
But, if this ease does not come within the technical rule above 
mentioned, it certainly comes within the broader principle enun­
ciated in the cases quoted by Middleton, J., in Brymer v. Thomp­
son (1915), 23 D.L.R. 840, 34 O.L.R. 194, at p. 196. applied by 
him in that case, and confirmed in the Court of Appeal 25 
D.L.R. 831, 34 O.L.R. 543.
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The understanding formed in the first place a condition the 
breach of which would have entitled the lessee to rescission, but, 
the lessee having gone into possession and occupied the premises, 
it may be treated also as a warranty, and the tenant can recover 
damages for the breach: llarrisun v. Male! (1886), 3 Times L.R. 
58; CharsUy v. Joins (188!)), 53 *J.I\ 280; nor does it, in my 
opinion, matter that the difficulty did not obtrude itself on the 
attention of the plaintiff until cold weather arrived in November. 
The defect did in fact equally exist from the 8th October, when 
the lease was made. The heating plant was then defective and 
deficient, as it had been all the previous winter. The conclu­
sion is, therefore, not affected by the decision in Maclean v. 
Currie (1884), C'ab. & El. 361, that the implied condition applies 
only to the state of the house at the commencement of the term, 
and that there is no implication as to its continuance.

The question, therefore, remains, what damages the plain­
tiff is entitled to recover. During the first four weeks the weekly 
receipts averaged #131. and during the succeeding eight weeks 
they averaged $5!) a week, shewing in that way a depreciation 
of #72 per week, or, for the eight weeks, #576. It is impossible 
to estimate how much of this is attributable to the heating and 
how much to other causes; but, estimating the matter as best I 
can upon the evidence, I think that justice will be done by 
assessing the damages for breach of the implied covenant at 
$350.

With respect to the plaintiff's claim for damages for deceit 
based upon alleged false representations made to him by the 
defendants at the time when the lease was entered into, particu­
lars of which are set forth in paragraph 3 of the statement of 
claim, I do not find any sufficient evidence of a statement by 
the defendants that they had done business in the premises 
during the previous year at the rate of #150 per week. There is 
evidence to the effect that they stated that there had been a net 
profit during the preceding year of #1,000. That statement, 
however, appears to have been made, not in connection with the 
negotiations for the lease in question, but rather in connection 
with an attempt to sell the property to the plaintiff; and. I 
think, the better evidence is, that the negotiations respecting

ONT.
s.C
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ONT. the aalc ttwk place after the leant* had been completed, and afti i 
8. C, the plaintiff was in possession as lessee. 1 am. therefore, unahh 

to find that the allegation with reference to the amount of pm 
fits affords any basis for an action of deceit.

With reference to the claim for deceit based on an alleged 
false representation that three tons of coal would adequately 
heat the premises, it is only necessary to say that the evidence 
does not. to my mind, establish a sufficient basis for holding in 
the plaintiff’s favour. The negotiations were oral, and the 
statements made arc not clearly established. One of the defen­
dants claims to have said that he told the plaintiff that he, the 
defendant, burned during the preceding winter three tons of 
coal per month.

No evidence is given of how much the plaintiff did burn ; 
nor is it possible to conjecture whether the plaintiff was induced 
by the defendants’ statements to conclude the negotiations.

1 find this issue against the plaintiff.
In the result, there will be judgment for the plaintiff for 

$350. with costs.
fFebruary 21. 1910. mii appeal from tin* above decision was heard , 

Meredith, C..M).. ami Marrow. Maelaren. Magee ami llmlgiii*. .1.1.A \;> 
peal di*mi«*ed.]

CAPLIN v. WALKER SONS.
Ontario Muprrmr Court. Lriimv. ./. January S. 1910.

Master and servant ( § V—340)—Injury to teamster—l)f- 
fretin truck—Knowledge of defect—Voluntary assumption <>f 
risk—Ifemedy under Workmen's Compensation Act—“Serrais 
temjjorarily let or hired."\—Action to recover damages for in­
juries sustained by the plaintiff' by reason of the negligent of 
the defendants.

F. C. Kirby, for the plaintiff.
A.,/. Cordon, for the defendants.
Lennox, J. :—The plaintiff at the time of the accident v;is 

a teamster in the employment of George Nevin & Sons, persons 
carrying on a general transfer, cartage, and heavy teaming 
business. The business of the employers was of the character 
described in class 30 of schedule 1 of the Workmen's Compensa­
tion Act, 4 Geo. V. eh. 25 (O.). It would also come under what
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is constituted “a separate group or class by sec. 73; “team- ONT.
ing” being one of the classes there specifically mentioned. It s. C.
would not eoinc within the classes of trade or business em­
braced in schedule 2.

About the 25th February last, the plaintiff was sent by his 
employers to work in the yard of the defendant company with 
his employers’ team, and while there he was to perform such 
services in the way of team work as the defendants might re­
quire or direct; he was “a workman temporarily let or hired to 
another” by his employers, and Xevin & Sons continued to be 
his employers, as defined by clause (/) of sub-sec. 1 of sec. 2 of 
the Act.

The question is raised UK to whether the plaintiff can main­
tain this action, or is limited to obtaining compensation, as a 
servant of Nevin & Sons, out of the accident fund. Section 10 
will not, 1 think, help the plaintiff ; for the employer, if liable, 
is not “individually liable,” which, as I understand it. is the 
liability of the employer of the class embraced in schedule 2 
only ; and, even if sec. 10 applies, his claim would still be for 
compensation, and not for damages recoverable by action. “Em­
ployers in the industries for the time being included in schedule 
2 shall be liable individually to pay the compensation:” sec.
4. “Employers in the industries for the time being included in 
schedule 1 shall be liable to contribute to the. accident fund as 
hereinafter provided, but shall not be liable individually to pay 
the compensation :” sec. 5.

It is true that sec. 9 provides that “where an accident hap­
pens to a workman in the course of his employment under such 
circumstances as to entitle him or his dependants to an action 
against some person other than his employer,” he may have the 
alternative of an action ; but the difficulty as to this is. that here 
there was at most merely a failure on the part of the defendant 
company to provide proper and adequate machinery, plant, or 
equipment ; and, whatever common law liability this might create 
in case of injury to one of their own employees, it could create 
no direct liability for injury to the plaintiff, where, as here, the 
relation of employer and employed did not exist. It was not
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ONT. anything in the nature of a trap or pitfall, giving a right of
S. (\ action in ease of injury to even a bare licensee.

The common law obligation to provide adequate equipment 
or pursue a proper system is not a general obligation, but a duty 
arising out of contract to protect their workmen and servants 
from unreasonable risks.

There are expressions in the judgments in Cory cf- Sons 
Limited v. France Fenwick <(• Co. Limited, [1911] 1 lx.R. 114 
which might be regarded as favourable to the plaintiff, but 
they are not involved in the decision; and Halsbury refers t-- 
the ease as authority for saying that “the workman cannot 
claim compensation from the person to whom he is lent or hired 
though such person for the time may.exercise over him all tin 
rights of a master” (vol. 20, para. 421). And “no right to in­
demnity is reserved as against the temporary employer;” note 
(t) to para. 421. Mulrooneyw Todd, [1909] 1 K.B. 165 (C.A.t 
and Skates v. Jones & Co.. [1910] 2 K.R. 903 (C.A.), may lit 
referred to. The English Employers Liability Act. and tin 
difference in the provisions of the English Compensation Aet 
are to be kept in mind.

I can see no other provision that would even argumentatively 
include the application of the Aet.

On the other hand, sec. 13 declares that “no action shall 
lie for the recovery of the compensation” of any kind, and all 
claims shall be determined by the Board. See also sec. 15. I an 
of opinion, then, that the plaintiff's rights, if any, are to 1*« 
worked out under the provisions (if the Workmen’s Compensa 
tion Act.

But the Act. although the only objection urged, does not appea 
to me to be the only obstacle in the plaintiff’s way. Aside alto­
gether from this, I am very far from being convinced that tin 
plaintiff is entitled to damages recoverable by action. I expressly 
refrain from expressing any opinion as to what his rights may be 
against his employers, upon proceedings taken under the Act 
Leaving that question open, the plaintiff knew that the hamnn i 
strap was broken, and that there was nothing to hold the top "f 
the bolt. As a teamster he would know and appreciate t! 
necessity and purpose of a strap, and that the smaller the bull
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used the greater the need—as well because a smaller bolt had 
less strength in any position, as that, not fitting snugly in the 
hole, it would inevitably tilt forward and so be liable to bend, 
break, or pull out as the team pulled upon it.

Without objection on his part, he discarded the stronger 
bolt provided by the defendant company—a bolt which, fitting 
snugly and standing upright and at right angles to the draught, 
would not be likely to pull out; and, without any direction from 
the yard foreman, and it may be without his knowledcge. sub­
stituted a smaller bolt from his own waggon. It was this bolt 
that bent and drew out. and it was this, and not anything pro­
vided by the defendants, that was the immediate cause of the 
injury. He knew of the defect, and, as a teamster, he must at 
least be taken to have appreciated the danger as fully as the 
foreman. Knowing and appreciating the risk, he voluntarily 
assumed it ; he was the author of his own misfortune.

Vpon both grounds I think the action fails.
The objection taken at the trial involves the construction of 

a new statute and is not free from difficulty. I do not think 
I should make the plaintiff pay costs. The action will be dis­
missed with costs. Action dismissed.

BANK OF BRITISH NORTH AMERICA v. STANDARD BANK OF 
CANADA.

Ontario Supreme Court. Middleton, ./. Voremher ‘24. 101.».
Banks ( § IV A 3—66) — Liability for dishonouring cus­

tomer's cinques received by other bank through clearing house 
Right to costs incurred in litigation against indorsers.]—Action 
by the plaintiff bank, as holder of five cheques drawn upon the 
defendant bank, to recover the aggregate amount of the cheques, 
also the amount of costs incurred in litigation with the endorsers 
of the cheques: see Bank of British Xorth America v. Ha si ip. 
Bank of British Xorth America v. Elliott (1914). 19 D.L.R. 576. 
50 O.L.R. 299. 20 D.L.R. 922. :11 D.L.R. 442.

G. L. Smith, for plaintiff bank.
Wallace Xesbitf, K.(\, and B. Wardrop, for defendant bank.
Middleton, J. :—This action is the aftermath of the actions 

f Bank of British Xorth America v. Ilaslip and Bank of British

ONT

8.C.
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ONT. Sortit Aim rien v. Elliott, 20 D.L.R. 022. The questions which 
s. c. now arise between the banks are. however, entirely different from 

anything involved in the earlier decisions.

May bee & Wilson were customers of the Standard Bank, at 
its branch at the corner of King and West Market streets, Toronto 
They issued five cheques which are now in question, upon tin 
account of that bank : the first, dated the 30th September, 1913 
in favour of T. Haslip, $1,804.49; the second, dated the 1st Octo­
ber, 1913, in favour of N. Stevens, $1,150.48; the third, dated tin 
1st October, 1913, in favour of William Watson, $1.606.77; tin 
fourth, dated the 1st October, 1913, in favour of A. Stephens 
$1,006.75; the fifth, in favour of Elliott, dated the 1st October. 
1913, $1,041.03; making a total of $6,729.52.

The plaintiff bank has received dividends from the assignee ol 
the estate of Maybee & Wilson, and has received the full amount 
of the Stevens cheque, so that the total liability now remaining 
in respect of all these cheques has been reduced to $2,918.23. In 
addition to this amount, a claim is made for $1,836.23, being the 
amount of costs incurred in litigation with the endorsers of the 
cheques. All these five cheques were endorsed by the payees to 
the plaintiff bank, the Bank of British North America ; and it is 
now admitedly the holder of the cheques.

The cheques were deposited in a sub-branch of the West 
Toronto branch of the plaintiff bank, on the 1st October, 1913. 
and were put through the Clearing House in the ordinary course, 
and were received by the defendant bank at its main office on 
the morning of the 2nd October, and at its St. Lawrence Market 
branch (about a quarter of a mile from the main office) early in 
the morning of the 3rd October. The cheques were held until 
just before noon on the 4th October, when they were returned to 
the plaintiff bank unaccepted, and marked “not sufficient funds.'' 
The plaintiff bank thereupon gave a Clearing House slip, which 
is equivalent to cash, to take up the cheques.

This action is brought upon the theory that there was money 
standing to the credit of Maybee & Wilson at the time the cheques 
were presented, or that there would have been such money save 
for the improper acts of the defendant bank; and that it was, 
therefore, the duty of the defendant bank, which had received
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the cheques through the Clearing House, to have marked them ONT 
good and to have treated them as paid. .< C.

The ledger account of the firm of Maybee A Wilson at the 
Standard Bank is produced, and it discloses this state of affairs. 
According to the ledger, on the morning of the 3rd October there 
was a credit balance of $470.37. The first entry is a deposit, 
shewn by evidence to have been made lx»tween 11 and 12 o'clock 
that morning, of $0,390.07. This made the credit balance 
$0,860.44. The first debit is an item marked “Boucher,” 
$1,091.09; then follow four items which are identified as cheques 
held by the Dominion Bank and by the Bank of Toronto. These 
are 8010.00, $2,002.59, $551.11, and $1,897.07. This more than 
exhausted the credit balance. Some small cheques were then 
marked, making at the end of the day an overdraft of $1,044.
On the morning of the 4th there was a credit item, a charge for 
interest on overdraft, and a cheque was accepted in favour of 
“E. Maybee trust account” for $394.22, to balance the account.

In arriving at the balance with which the account of the 
morning of the 4th was opened, there had been charged up against 
Maybee A Wilson two sums, $2,100.20 and $2,070.85. represent­
ing what are known as “the Porter drafts.”

If all these debit items are properly chargeable against the 
account, then manifestly there were not funds sufficient to pay 
any of the cheques in question.

The propriety of the debit items charged up as representing 
the Porter drafts, and of the item marked “Boucher,” and of 
the items representing the cheques held by the Dominion Bank 
and by the Bank of Toronto, is challenged.

The first Porter draft is one made by Maybee A Wilson upon 
Porter Brothers, Burlington, Ontario, on the 20th July, 1913, 
payable two months after date; so that it would fall due on the 
29th September. The second Porter draft is drawn at two months 
on the 8th August, 1913, by Maybee A Wilson, upon the same 
firm, for $2,640.55; so that it would not be due until the 11th 
October, 1913.

These drafts had been discounted with the defendant bank 
on or about the respective dates. They were charged against 
Maybee A Wilson in their current account on the 26th 
September.
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ONT.
s.c

I think I must find that this was with the privity and assent 
of Maybec & Wilson. It appears that the defendant hank 
suspected, though the suspicion may have been without founda­
tion, that these drafts were not in truth bomi fide trade docu­
ments, and that they did not represent any real transaction 
How this may be as a matter of fact I cannot now say, as an 
action is pending against Porter Brothers in which liability upon 
the drafts seems to be admitted, but only in part.

The position of the four cheques held by the Dominion Bank 
and the Bank of Toronto is as follows. Three of them wen 
issued on the 30th September; the fourth, that for *555.11, was 
issued on the 24th Septemlier. These four cheques reached tin 
Standard Bank through the Clearing House on the 1st October 
and were held until the 3rd October, when they were returned 
as dishonoured, to the Dominion Bank and the Bank of Toronto 
respectively. Afterwards, and while the plaintiff's cheques were m 
the hands of the Standard Bank, instead of marking the plaintiff's 
cheques, the Standard Bank recalled these cheques from tic 
Dominion Bank and the Bank of Toronto, and paid them.

1 have no doubt that this was done with the intention nl 
nursing the account of Maybee & Wilson. The Dominion Bank 
and Bank of Toronto cheques had been held as long as it wn- 
tbought they could safely be held, and then had been returned 
dishonoured. By recalling and marking them, the failure m 
Maybee & Wilson would be postponed; for the intention was In 
hold the plaintiff's cheques as long as possible before returnim: 
them dishonoured. This was a matter of importance to tic 
defendant bank, for the “Boucher" item had been charged on 
the 3rd October, but the cheque was not obtained till the 4th 
The Boucher cheque was given to the defendant bank to take 
up a note made by Boucher, which had been discounted by tli 
bank, and which was not due till November.

Though this item was charged in the bank ledger to Mcsm 

Maybee & Wilson as the first item on the 3rd October, this wu 
at the time without any authority from them; the cheque fur 
the amount being drawn on the 4th, at the same time as tie 
cheque for $394.22, which closed the account, and after the Bun 
of Toronto and Dominion Bank cheques had been paid, and tli 
plaintiff’s cheques had been returned.
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The cheque itself is marked paid on the 4th (not the 3rd), 
and it bears date the 4th, and is shewn in the correct order in the 
bank pass-book.

The cheques paid to the Dominion Bank and the Bank of 
Toronto and the Boucher item exceed the amount of the five 
cheques upon which the plaintiff’s claim is based.

If the plaintiff's claim was based upon the mere fact that there 
were funds in the hands of the defendant bank available for pay­
ment of those cheques, the plaintiff would fail: Hopkinson v. 
Forster (1874). L.R. 19 Eq. 74.

But here I think the situation is entirely different. The effect 
of the transaction in the Clearing House was, that the cheques 
drawn upon the plaintiff bank and held by the defendant hank 
were treated as cash items, and brought into an account with 
cheques drawn upon the defendant bank and held by the plaintiff 
bank, the balance being paid in cash. Each bank then became 
the holder of the cheques drawn upon it, paying for them either 
in cash or by the cheques which were treated as the equivalent 
of cash. This payment was intended to be an absolute payment 
if there were funds to meet the cheques; but it was conditional 
upon this; and, if there were not in fact funds to answer the 
cheques, the defendant bank was then entitled to return the 
cheques and to demand recoupment in cash. What was done 
here was to return the cheques with the statement that there 
were no funds to answer them, and so to obtain from the plaintiff 
a refund, evidenced by a Clearing House cheque, which was the 
equivalent of so much money.

So far as the Boucher cheque is concerned, the statement was 
not justified, for at that time the defendant bank had no 
authority whatever to charge this amount to the customer’s 
account. So far as the Bank of Toronto and Dominion Bank 
cheques were concerned, these cheques had already been re­
turned dishonoured, and the defendant bank had no right to 
recall them and certify them to the prejudice of the plaintiff’s 
cheques then in their hands.

The obligation of the defendant bank towards the plaintiff is 
not that of a bank toward the payee of a cheque drawn by its 
customer. When it, by virtue of the Clearing House transaction, 
had itself become the holder of the cheque, its obligation was to

ONT.

s. c.
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mark the cheque good if there were funds available or funds which 
would have been available to meet the payment but for its own 
wrongful act. So long as it had or ought to have had funds to 
answer the cheque, it had no right to demand recoupment from 
the depositing bank; and the recoupment was obtained by that 
which was in truth a misrepresentation of the real state of affairs

The ease is of importance as indicating the possibilities of a 
situation that must frequently arise, and it is open to question 
whether legislation is not needed to remedy the evil. When a 
customer draws a cheque upon his bank, and there are funds to 
answer it when presented, why should the bank be at lil>erty to 
refuse to honour it, retaining the money to meet some demand of 
its own w’hich has not yet matured, or to pay some other cheque 
drawn by the customer?

Or again, when cheques come in through the Clearing House, 
in one bundle, which in the aggregate exceed the amount of the 
customer's credit, why should the bank be at liberty to determine 
which should be paid and which should be rejected?

If the contention of the defendant bank in this action is right, 
a bank, on learning that its customer is in trouble, may refuse to 
pay any cheques, retaining the balance to the customer's credit 
to meet all liabilities, direct or indirect, which may thereafter 
accrue due to it by the customer.

No case is made here on which the plaintiff can recover m 
respect of the costs in the other unsuccessful litigation.

Judgment will therefore be for the plaintiff for the balance 
remaining due upon the five cheques, with interest and costs.

Judgment for jjtaintiff.

Re CLARKSON & CAMPBELLFORD, LAKE ONTARIO & WESTERN 
R. CO.

(hitario Supreme Court. HoUyins. J.A. January 14. Ilf Hi.
Appeal (§ IV F—135)—He view of award under Hail wan Aet 

—Hensons of arbitrât errs—Examination of arbitrator as witness 
—Leave.]—Motion by the railway company, the respondents in 
a pending appeal from an award under the Railway Act of Can­
ada. to set aside an appointment issued by a special examiner, 
at the instance of the land-owner, the appellant, for the examina­
tion of His Honour Judge Morgan, one of the arbitrators, to 
ascertain the reasons actuating the arbitrators in awarding the



26 D.L.R.J Dominion Law Ri.i*oia>.

amount of compensation fixed by them, and how they arrived at ONT. 
their figures. $s. ( '.

Angus MacMurchy, K.C., for railway company.
H\ R. Smyth, K.C., for land-owner.
Hoix.inh, J.A. :—The desirability of having the reasons for 

an award given by the arbitrators, and their duty in that 
regard, in cases of appeals from awards under the Railway 
Act (is pointed out by Lord Macnaghten in ./times Bay RAY.
Co. v. Armstrong, 119091 A.(\ 624, at p. 631, and, in a case of 
municipal arbitration, by my brother Britton in Re City of Peter­
borough and Peterborough Electric Light Co. (1915), 8 O.W.N.
564. In both these eases wide powers existed for increasing or 
decreasing the amount awarded and for reviewing the evidence.

That information, however, must be got in a proper way : 
either by the statement of a case by the arbitrators, or. more 
usually, by the delivery of written reasons, for the information 
of the Court. These must not be obtained ex parte, nor can 
the views of one of the arbitrators be used unless, at least, all 
have had the opportunity of stating theirs.

The examination of one arbitrator, pending an appeal, is not 
the proper way of obtaining the needed information. No doubt 
the arbitrator is a competent witness in an action on an award, 
and I see no reason why he should not be as competent on an 
appeal if it involved similar questions. But the limits set by 
the House of Lords on his examination shew clearly that just 
what is here wanted cannot be obtained by way of evidence from 
an arbitrator.

In O’Rourke v. Commissioner for Railways (1890). 15 App.
Cas. 371, at p. 377, Lord Watson says: “Their Lordships are 
also of opinion that the Court below erred in authorising a 
general examination of the arbitrators ‘with a view to the pro- 
thonotary informing himself as to the issues upon which the de­
fendant succeeded. ’ The judgment of the House of Lords in 
Duke of Buccleuch v. Metropolitan Board of Works (1872),
L.R. 5 H.L. 418, upon which Wind ever, .T„ relied, is, when 
rightly understood, a direct authority to the contrary. The 
principle which was laid down by Cleasby. B.. in that case (p.
433), and accepted by the House, was thus explained (p. 462)
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ONT. by Karl Cairns: ‘He (i.e. the arbitrator or umpire) was properly
s. C. asked what had been the course which the argument before him

had taken—what claims were made and what claims were ad­
mitted ; so that we might be put in possession of the history of 
the litigation before the umpire up to the time when he proceeded 
to make his award. But there it appears to me the right of asking 
questions of the umpire ceased. The award is a document which 
must speak for itself, and the evidence of the umpire is not admis­
sible to explain or to aid, much less to attempt to contradict (if any 
such attempt should be made) what is to be found upon the fare 
of that written instrument.* In this case it is obvious that an 
examination of the arbitrators would not disclose how far the 
defendant had succeeded, unless they were asked what sum. if 
any, they had awarded to the appellants under each count of the 
declaration—a line of examination which is plainly incompe 
tent."

As the proceeding taken by the appellant here is for an 
examination of the arbitrator as a witness with a view to elicit 
ing his evidence as such, for use on a pending appeal, it falls 
within the decision of the Second Divisional Court in Crowley \ 
Korina and Co., 23 D.L.R. 696. 33 O.L.R. 491. The prineiph 
of that decision and of the cases which it follows is not avoided 
by saying that it is not really evidence that is wanted, but merely 
information which it would be proper to bring before the Court 
if obtained in another way.

I must deal with the procedings as I find them, and they are 
for an examination of the arbitrator as a witness.

Appointment set aside. Costs to the respondents in the pend 
ing appeal.

MITCHELL v. FIDELITY & CASUALTY CO
Ontario Supreme Court. Middleton, 7. January 4. 1016.

Insurance (§ VI B 3—280)—“Total disability“ throuyh n> 
rident—Sprained wrist—Recovery delayed by tubercular diseu r 
in system.]—Action to recover $1.950. for disability payments 
under an accident insurance policy.

./. 11. Fraser, for plaintiff.
R. McKay, K.C.. and Gideon Grant, for defendant.
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Middleton, J.:—The plaintiff seeks to recover $1,950, being 
a quarterly payment alleged to be due under a policy issued 
by the defendant company on February 10, 1913, in respect of 
payments for disability, at the rate of $150 per week, during 
the thirteen weeks from March 1, 1915, to May 30, 1915.

In its defence the defendant company admits that it did “in­
sure the plaintiff against bodily injury resulting in total dis­
ability,” and denies that the plaintiff did sustain any bodily 
injury or suffer total or permanent disability. It also alleges 
that, if the injury stated was sustained, there had been total re­
covery therefrom, and, if there had not been total recovery, “it 
was by reason of his not securing any or proper medical atten­
tion and treatment for the alleged injury, and by reason of the 
plaintiff fraudulently preventing his alleged injury from heal­
ing and his recovery therefrom.” At the trial an «amendment 
of the defence was permitted by which it was alleged that the 
“injury sustained by the plaintiff did not, independently and 
exclusively of all other causes, result in immediate, continuous, 
and total disability,” and that certain warranties in the appli­
cation for insurance were untrue, and that by reason thereof 
the policy is void.

The plaintiff is a medical doctor, who, at the time of the issu­
ing of the policy in question, practised his profession as an eye, 
ear, nose, and throat specialist at Valparaiso, Indiana. The 
terms of the policy are all-important in view of the issues raised 
at the hearing. By it the plaintiff is insured against “bodily 
injury sustained . . . through accidental means . . . and 
resulting, directly, independently, and exclusively of all other 
causes, in an immediate, continuous, and total disability that 
prevents the assured from performing any and every kind of 
duty pertaining to his occupation. . . .”

If the assured suffers total disability, the company will pay 
him, so long as he lives and suffers the total disability, $75 a 
week, which amount is doubled if the injury is sustained while 
the assured is in or on a public conveyance.

While the policy was in force, on the 30th May, 1913, the 
plaintiff, travelling as a passenger upon n railway train, was 
thrown or fell from an upper berth in a sleeping-car, as the

ONT.
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ONT. result of which the wrist of his left hand was badly sprained ;
S. c. and. although some two and a half years have now passed, the

arm has not yet recovered, and any future recovery is pro­
blematical.

At the trial, much medical evidence was given with a view 
of explaining the cause of this delay in the healing of an injury 
from which recovery would ordinarily be expected within about 
six months.

In the first place. I am quite satisfied that there is no founda­
tion whatever for the defence originally pleaded. The plaintiff 
has throughout submitted himself to the defendant’s physicians, 
and has sought to follow their advice. He has, I believe, honestly 
done his best to bring about recovery, and there is no kind of 
foundation for the suggestion, which I venture to think ought 
never to have been made, charging him with fraudulently pro 
venting recovery from his injury. Nor has his recovery been 
prejudiced or delayed by the use made of his automobile.

The exact cause for the delayed recovery is not by any means 
easy to ascertain. It must be sought in the evidence of Doctors 
Starr, Mabce, and Anderson. The suggestion is made by the 
defendant that the arm became infected by reason of the exist 
ence in the plaintiff’s system of latent germs of tuberculosis.

At the trial the defendant company was not content to rest 
upon a general suggestion of infection, or the more particular 
suggestion of infection by tuberculosis, but sought to establish 
that the plaintiff had suffered from syphilis, and that the con 
dition of his arm was the result of that malady. I accept the 
plaintiff’s evidence that he had never suffered from this disease, 
and I do not think that the medical evidence on behalf of the 
defendant company, quite apart from the plaintiff’s denial, was 
sufficient to substantiate the allegation. I cannot help express!n" 
my regret that the defendant saw fit to make this charge upon 
so slight a foundation.

At the present time the injured arm is useless to the plain­
tiff, by reason of its swollen condition and rigidity. This 
condition is brought about by fibrous growth and inflammation 
of the tendon sheaths. So far as the condition of the arm can he 
ascertained from most careful examination and from X-rav
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photographs, there is not active tuberculosis in the arm. If the 
disease were there, active, as explained by Doctors Starr and 
Mabcc, there would by this time be a far more serious and acute 
condition manifest ; but, in view of the evidence of Doctor An­
derson, as well as of the evidence of the two medical experts 
called by the plaintiff, I cannot help feeling that the condition 
of the arm can only be explained by the presence in the plain­
tiff’s system of tuberculosis in some form. From Doctor Ander­
son’s evidence it is clear that, prior to the accident, there had 
been a tuberculous lesion in the lung. This had apparently 
completely healed, and no doubt the plaintiff was entirely un­
aware of his ever having been diseased in this way. From 
seventy-five to ninety per cent, of all human beings have tuber­
culosis to a greater or lesser degree at some time of their exist­
ence. A very small portion of these are ever aware of the fact. 
The lesions are discovered upon an autopsy, or blood-tests made 
during life may disclose the fact. Upon the happening of an 
accident such as that which befell the plaintiff, the general 
vitality and power of resistance is lowered. The injured tissues 
form a good seed-bed. and the disease germs present in the blood, 
which would otherwise be innocuous, find a lodgment and an 
opportunity for growth. That this is what happened to the plain­
tiff is apparent from the fact that, not long after this accident, 
all the symptoms of tuberculosis became apparent. Tie had 
afternoon temperature and night sweats, and lost thirty pounds 
in weight. Following expert medical advice, he has taken up 
his abode at Swastika, in Northern Ontario, and the progress 
of the disease appears to have been arrested, at any rate to some 
extent, and it is possible that in course of time there may be 
improvement and even ultimate recovery ; but up to the pre­
sent time I think it is clear that the condition of his arm is 
such as to amount to complete disability within the meaning 
of the policy.

What the policy insures against is immediate, continuous, 
and total disability that prevents the assured from performing 
any and every kind of duty pertaining to his occupation. By 
the application, his business is given as that of eye, ear, nose, and 
throat specialist, and the “duties of his occupation” (the words

ONT.
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used in the policy) are described as “special work on eye, ear, 
nose, and throat.” It was argued that because certain work 
e.g., testing an eye for the fitting of glasses, could be done even 
by a one-armed man, and other things might be done with the 
aid of a trained assistant, there could not be total disability.

I do not think that this is so; but in this case it is quite clear 
to me that the plaintiff’s injury entirely precludes him from 
doing any special work on the eye, ear, nose, and throat, which 
is, as I understand it, the thing that constitutes “total disability ' 
within the meaning of the policy.

A more serious difficulty for the plaintiff, however, is that 
raised by the amendment made at the trial; for it is said that 
the bodily injury sustained by him did not result, “independ­
ently and exclusively of all other causes, in” his total dis­
ability ; for the disease which has intervened, and which to some 
extent at any rate is said to be responsible for the present con 
dition, is another cause within the meaning of the policy.

I have come to the conclusion that this is altogether too nar­
row a reading of the policy, and that there is a diseased con­
dition of the arm, which thus far has resulted in total dis­
ability, and that this diseased condition is the direct result of the 
bodily injury sustained by the plaintiff when he fell from the 
berth in the sleeper. The tuberculosis of the system was harm 
less until, as the direct result of the accident, it was given an 
opportunity to become active. This diseased condition is not 
an independent and outside cause, but it is a consequence and 
effect of the accident.

In the case of Coyle or Brown v. John Watson Limited, 
[1915] A.C. 1, the reasoning of the Lords appears to me to ho 
conclusive and in the plaintiff’s favour. A wreck took place in 
the shaft of number 2 pit of a mine. The men were ordered to 
ascend by the shaft of number 1 pit, this being the downcast 
shaft for the air-current which ventilated the mine. There they 
had to wait for some time, exposed to the cold down draft. As 
the result of this exposure, the deceased caught a chill, which 
brought on pneumonia, from which he died. The plaintiff 
claimed that the death resulted from the exposure consequent 
upon the wreck in shaft number 2, and that there was therefore
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liability ; for the death, it was said, resulted from an injury by 
accident in the course of the employment of the deceased. There 
was an accident in the mine, and “there is no intervening cir­
cumstance depending on some cause other than the accident 
which occurs to break the chain of causation.”

If, instead of a sprain, the plaintiff’s arm had been broken, 
and disease had followed as the result of the laceration of the 
flesh, could it have been argued that the bone would not have 
broken if it had not been abnormally weak, and that the lacera­
tion of the flesh would not have occurred but for this abnormal 
weakness? The breaking of an abnormally weak bone would in 
one sense have caused the disability; nevertheless, there would 
have been the right to recover. It seems to me that there is lia­
bility in every case where the resulting disability directly flows 
from the accident, which alone disturbs the pre-existing con­
dition of health, and that the provisions of the policy do not 
avail the defendant where the most that can be found is that the 
conditions disturbed were less stable because of some pre-existing 
infirmity. In this ease the tuberculosis was latent, and would 
have remained harmless had it not been for the accident. The 
disease is, as already said, the direct consequence of that acci­
dent.

This is not the case of a pre-existing disease which would 
sooner or later cause the condition complained of, nor is it the 
case of some disease intervening as an independent cause after 
the accident. It is the case of an old malady, cured in the 
sense of being quite inactive and innocuous, but which had in­
duced such a bodily condition at the time of the accident as to 
render recovery from the effects of the accident much slower and 
more difficult than it would otherwise have been.

When one considers how the advance of medical science has 
enabled the progress of disease to be followed, and how the 
chain of occurrences from the “accident” to disability or death 
is now understood, and how each change in that progression may 
ho said to be caused by the conditions that preceded it, and to 
be itself a cause of the conditions which follow, and how in every 
change there is always the co-operation of concurrent conditions, 
it would require a policy to be expressed with great clearness

ONT.
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ONT. before the Court would be justified in relieving the defendant 
S. C. from liability simply because at some stage of the process it was 

possible to point out that there was a concurrent influence nt 
work aiding in the process.

It is a fundamental principle of modern surgery that any 
wound which does not heal at once by “first intention” refuses 
so to heal because of some infection or germ which has reached 
the wound in some way. This germ may be in some sense a cause 
of the continuance of the wound and of its delay in healing, but 
it cannot be regarded as an intervening eause within the terms 
of this policy.

So here, the germs present in this man’s blood are not differ­
ent in principle from the septic germs which originate putrefac­
tion, everywhere present when conditions are not entirely asep­
tic, and cannot be regarded as other causes intervening to bring 
about the injury. Their lodgment in the wounded tissue is as 
much the consequence and effect of the accident as the earn ing 
of the germs into the wound in Mardorf v. Accident Insurance 
Co., [1903] 1 K.B. 584, or the lodgment of the germ of 
pneumonia in the collier’s lung in Coyle or Brown v. John Wat­
son Limited, supra. See Bearc v. Garrod (1915), 113 L.T.R. (173.

This appears to me to be in accordance with In re Ether ntg- 
ton and Lancashire and Yorkshire Accident Insurance Co., 
11909] 1 K.B. 591 ; followed in Youlden v. London Guarantee 
and Accident Co., 4 D.L.R. 721, 26 D.L.R. 75, 12 D.L.R. 433. 28 
D.L.R. 161. These authorities appear to bind me, and 1 think 
are to be preferred to American cases, of which Penn v. St a ml a ni 
Life and Accident Insurance Co. (1911), 42 L.R.A. (N.S.) 593, 
may be regarded as a type.

There will, therefore, be judgment for the plaintiff for the 
amount claimed, with interest and costs.

Judgment for plaintiff.

BURMAN V. ROSIN.
Ontario Supreme Court. Middleton, ./. December 10. 1015.

Assignment (§ III—28)— Subject to “equities”—Setoff— 
"Mutml debts"—Unconnected transactions.]— Summary ;ij>-



26 D.L.R.] Dominion Law Reports. 791

plication upon originating notice, for an order determining a 
question as to the right to payment out of a sum paid into Court.

O. T. Walsh, for Burman and Kirkpatrick.
W. M. Mogan, for Rosin.
Middleton, J.:—Originating notice to determine the right to 

*95 now in Court.
The facts are not disputed. Burman sued Rosin for money 

due under a plumbing contract, and recovered judgment for 
$95. Rosin, under another contract, has a judgment against 
Burman for $135. These contracts were both completed about 
March, 1915. On the 31st August, 1915, Burman, for value, 
assigned to Kirkpatrick his claim against Rosin, and Kirkpatrick 
now resists Rosin’s claim to set off one demand against the 
other.

Mr. Walsh contends that there cannot be a set-off to the pre­
judice of the assignee, because the transactions giving rise to 
the respective claims were in no way connected, and no right 
or claim to set off had been asserted before the assignment.

In my view, the claim to set off is entitled to prevail, and 
there is not any foundation for Mr. Walsh’s contention.

Here the debts were both due and payable long before the 
assignment; both claims were disputed and were in litigation, 
and the exact amount due upon either had not been in any way 
ascertained ; but this did not prevent these claims being mutual 
debts and as such liable to be set off.

The statute (Ontario Judicature Act, R.S.O. 1914, eh. 56, see. 
126) provides: “Where there are mutual debts between the 
plaintiff and defendant . . . one debt may be set against the 
other.”

And (by sec. 49 of the Conveyancing and Law of Property 
Act, R.S.O. 1914, ch. 109) the right of an assignee of a chose 
in action is “subject to all equities which would have been en­
titled to priority over the right of the assignee” under the law 
in foree prior to the Judicature Act.

That the right to set off mutual debts where there would have 
been set-off in a Common Law Court was such an equity, has 
never been doubted—though it might well be regarded as a de­
fence to the claim, a defence which would wipe out the claim

ONT.
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ONT. and cause it to cease to exist as effectually as a release or pay-
H.c. ment: Jcffrges v. Agra and Masterman’s Bank (1866), L.R. 2

Eq. 674, 680. In order that there could be such common law 
set-off. it was at one time thought to be essential that the claim 
of the defendant seeking set-off should, at the time the plaintiff 
brought his action, be not only due but payable, but it was 
finally determined that set-off should be allowed if the claim was 
due at the date of the writ, even though not payable till a future 
date—debitum in pnrsenti, solvendum in futuro: Christie v. 
Taunton Delmard Lane and Co., [1893] 2 Ch. 175, 183.

But a right to set-off cannot be maintained as against a plain­
tiff suing to enforce his demand, or as against an assignee, when 
the demand which it is sought to set off arises upon an inde­
pendent contract and is not du at the date of the suit or th»* 
assignment—it has not yet become a “debt” so as to be sub­
ject to the statute: Watson v. Mid Wales R.W. Co. (1867), L.R. 
2 C.P. 593.

There is, however, another equity which has sometimes been 
called 4 ‘ set-off, ’ ’ but which does not in any way depend upon the 
statute, which arises when the claims are upon the same con­
tract or are so interwoven by the dealings between the parties 
that the Court can find that there has been established a mutual 
credit, or an agreement, express or implied, that the claims 
should be set one against the other. In all such cases, the de­
fendant can set up against the plaintiff’s demand his claim for 
an abatement of the plaintiff’s demand—e.g., when the claim is 
for work done and the services are defective : Young v. Kit chin 
( 1878). 3 Ex. 1). 127. And this equity will attach to the claim 
in the hands of an assignee.

It was because there was no such “mutual credit,” “in the 
sense that the parties have mutually trusted one another to make 
mutual payments.” from which there could “be implied, or 
fairly be presumed from the transaction, an agreement, or an 
understanding amounting to a contract, that the one shall go in 
liquidation of the other,” and because the transactions were in 
dependent, that the right of set-off was denied in Watson v. Mid 
Wales R.W. Co., supra; and because the claims did arise out of 
the transaction or interwoven transactions that the claims were
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set off in Government of Newfoundland v. Newfoundland H.W. 
Co. (1888), 13 App. Cas. 199, 213 ; Parsons v. Sovereign Hank 
of Canada, 9 D.L.R. 476, [1913] A.C. 160.

Nowhere can there be found any foundation for the sugges­
tion now made that where the debts are past due, and the statute 
gives the right of set-off. the assignee has any greater right than 
the assignor. The assignee simply has the same right as the 
dssignor to refuse to set off where the claim is not due at the 
critical date—the date of the writ in the one case and the date 
of the assignment in the other—save where the equity which I 
have endeavoured to describe exists. Where there is the statu­
tory right to set off, the assignee takes a claim against which 
there is a valid legal defence.

The set-off must be allowed, and the money will be paid to 
Rosin.

I understand there is an agreement as to costs.
Set-off allowed.

Re SOVEREEN MITT GLOVE A ROBE CO. v. CAMERON.
Ontario Supreme Court, Riddell. ./. December 11. 1915.

Prohibition (§ IV—15)—Disputing territorial jurisdiction 
of Division Court—Failure to appear at truil—Judgment on ad- 
mission.]—Motion by the defendant for prohibition to a Divi­
sion Court.

C M. Garvey, for defendant.
IV. II. Irving, for plaintiffs.
Riddell, J. :—The plaintiffs, a company manufacturing mit­

tens. etc., in Delhi, Ontario, on the 21st May, 1915, sued A. E. 
Cameron, the defendant, in the Fourth Division Court in the 
County of Norfolk, for $88.23, being the amount claimed as the 
balance of the value of goods sold and delivered to him. after 
«•redding him with certain commissions—interest being added, 
$5.40. to the. net balance, $82.83.

The defendant lives in Sudbury ; he filed a dispute-note in 
which he (1) disputed the jurisdiction, (2) admitted the $82.83 
as payable, but (3) alleged a set-off of $132.25, and (4) claimed 
damages for wrongful dismissal, $65. The result is that (omit­
ting for the time being to consider the objection to the jurisdic-
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lion) the defendant took upon himaelf to prove (a) an excess 
of set-off and (b) breach of contract.

He did not appear at the trial; on the admission in the 
dispute-note, of course, judgment went against him, and in­
terest was awarded, as it justly should be—while it is said that 
his counterclaim was dismissed. Since that time he has brought 
an action in Sudbury oil his counterclaim, but with that I have 
nothing to do on this motion—the defendants there must plead 
res adjudicala or (and) otherwise as they are advised.

What I have to deal with, is the motion of the defendant for 
prohibition to the Delhi Court.

The admitted facts arc that the defendant entered into a 
contract with the plaintiffs, dated at Delhi, whereby he agreed 
to become selling agent for them in Northern Ontario, receiving 
a commission of 8 per cent. ; that he received quantities of goods 
from the plaintiffs; that, instead of receiving cash at all times, 
“the usual practice was for" him “to order sufficient goods to 
cover" his “commission account;" and, “a short time previous 
to" his “dismissal," he “had ordered and received an amount 
of goods ; " and that it is the goods which he had ordered, for the 
value of which this action is brought.

The judgment complained of was rendered on the 21st July 
the affidavit for prohibition sworn on the 25th November; notice 
of motion served on the 26th November; no application has been 
made to the County Court Judge, and no explanation given of 
the delay.

A Court by whose judgment I am bound has recently said 
"Where a defendant docs not attend at the trial of an action 
for the purpose of upholding his contentions, and where it is not 
made clearly to appear that any injustice will be done by allow 
ing the judgment to stand, the Court ought not to grant a pro­
hibition:" per Middleton, J„ in Re Canadian Oil Companies v 
McConnell, 8 D.L.R. 759, 27 O.L.R. 549, at pp. 650,551.

So far as concerns the claim of the plaintiffs, the defendant s 
own admission shews that the amount was payable; as to the 
counterclaim, that was brought into the Court by the defendant 
himself, and he is himself to blame if his own act injures him 
in any case, the Court had jurisdiction to try the claim.
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But, even if the Canadian Oil Companies case did not bind 
me, the only reason advanced by the defendant is, that the pay­
ment for the goods was to be made in Sudbury ; it is undoubted 
law that the place of payment is where the creditor is—“the 
debtor must seek his creditor,” and not vice versa.

There can be no doubt that all the elements giving the cause 
of action must have occurred in the local jurisdiction of a Court 
foreign to the debtor’s residence: lie Doolittle v. Electrical 
Maintenance and Construction Co. (1902), 3 O.L.R. 460; He 
Taylor v. Heid (1906), 13 O.L.R. 205. Here this was so.

Even if it could be argued that the delivery was not at 
Delhi, that was a fact to be determined by the trial Judge; and 
not till lie found that the delivery was not in Delhi would his 
jurisdiction be ousted.

It is argued that the contract of agency was actually signed 
at Sudbury and not at Delhi—this is emphatically denied, but 
it is wholly immaterial where that contract was signed—it is 
not sued upon; the contract actually sued upon is the implied 
contract to pay for goods sold and delivered.

Having arrived at the conclusion that the motion cannot 
succeed, I do not consider whether it should be entertained at all.

The motion will he dismissed with costs.
I/o f io n d is nt issed.

Re HARTY v. GRATTAN.
Ontario Supreme Court, Middleton, ./. ( in ehambers). January 14, 11)16.

(1 ou rts ( § II A 3—161 ) — Division Courts — Jurisdictional 
amount Cheque—Loan.]—Motion by the defendant for pro­
hibition to a Division Court.

Harcourt Ferguson, for defendant.
C. M. Garvey, for plaintiff.
Middleton, J.:—The claim exceeds $100, and the Division 

Court has no jurisdiction unless the claim is ascertained as a 
debt by a document signed by the defendant, and the plaintiff’s 
case is proved without other evidence than the proof of the sig­
nature (the Division Courts Act, R.S.O. 1914, ch. 63, sec. 62(1) 
(<?).) The statute is plain, and the cases of Slater v. Laberee 
(1905), 9 O.L.R. 545, and Henaud v. Thibert, 6 D.L.R. 200. 27 
O.L.R. 57, have well expounded its meaning.
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S. C.
The plaintiff’s claim is upon a cheque for $150, drawn by 

him, payable to the defendant. The cheque is endorsed; and, if 
the stamps on it may be regarded, as to which I have much 
doubt, the cheque was cashed by the defendant.

This, it is said, proves the loan and calls upon the defendant 
to shew that the money he received was not lent to him. I do 
not think this is so. When the parties to an action were not 
competent witnesses this question frequently arose, and the cases, 
which may be found well collected in Grant’s Banking Law, 6th 
ed.. p. 94, uniformly determined that the cheque was only evi­
dence of the payment of money, and not proof of a loan, for the 
payment might equally well have been on account of a pre­
existing debt or might have been a gift.

In addition to the English cases, there are several Canadian 
cases to the same effect—e.g.: Foster v. Fraser (1841), R. & J. 
Dig. 652; Allaire v. King (1908), Q.R. 33 S.C. 343.

It is, therefore, clear that there was no jurisdiction in the 
Division Court to entertain the action, and the motion must 
succeed.

Prohibition granted, with costs fixed at $25.

FRY AND MOORE v. SPEARE.
Ontario Supreme Court. Meredith, C.J.C.P. Xoveuibee 19. 1915.

Adver.se possession (§ I F—25)—Co-tenancy between parent 
and child—Presumption as to possession held by parent—Step­
mother—Partition—Costs.]—Issue in an action for partition or 
sale of land, whether the plaintiff in the issue had acquired title 
to the land by virtue of the Limitations Act.

D. Robertson, K.C., for plaintiff.
W. II. Wright and I). Forrester, for defendants.
Meredith, G.J.C.P. :—But for the cases referred to by Mr. 

Wright* I should have thought this case a simple and plain one. 
depending entirely upon a question of fact which ought to be 
found in the plaintiff’s favour; and time taken for a more care 
ful consideration of those cases enables me to say that none of 
them stands in the way of giving effect to that view.

♦All the cases collected in Simpson on Infants, 3rd ed., pp. 99-102, and 
Kent v. Kent (1890-92), 20 O R. 158, 445. 19 A.R. 352.
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The case, though coming on for trial in the form of an issue, 
is substantially an action to recover land from the plaintiff in the 
issue; and the law is, that no such action shall be brought but 
within ten years next after the time at which the right of action 
first accrued to the person bringing it: The Limitations Act 
R.S.O. 1914, ch. 75, sec. 5.

The defendants first became entitled to undivided shares in 
the land in question upon their father’s death in 1892, twenty- 
three years ago; and so their claim to the land would long since 
have become ineffectual, unquestionably, but for the contention 
which they now make, that they have ever since been in possession 
through their stepmother, the plaintiff in this issue; she having 
had actual possession in person and through her tenants, also 
unquestionably, during the whole time since the death of her hus­
band and the defendants’ father, in the year 1892; except for the 
possession of half of the land by her present husband, she living 
with him, since the year 1899.

The defendants’ contention is, substantially, that, because the 
plaintiff is their stepmother, the law permits of no other conclu­
sion than that her possession was merely as their “bailiff” as to 
their shares in the land; but I cannot consider that there is any 
such irrebuttable presumption. It must always lie a question of 
fact for whom the possession was taken and held, and ordinarily 
the finding should lie that the possession of the parent is that of 
the child, for parents do not ordinarily take undue advantage of 
their children, and generally, as in this case at the first, at all 
events, the children accompany them in their possession, or are 
maintained by the parent in whole or in part out of the profits of 
the land ; and it is right to attribute possession to the person law­
fully entitled to it when the circumstances of the case will war­
rant it.

I have found no case in which the decision of it required more 
than that, or in which it can be said that there was no evidence 
to support the judgment in favour of the child: and no law, nor 
any Court, can compel Judge or juror to find that to be true 
which is false.

In this case the stepmother and stepchildren, and mother and 
child, with the exception of the stepchild Dollena, who lived with 
her grandmother in the United States of America, continued, 
after the husband and father’s death, to live on the land for nearly

ONT.

S.C.
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a year, when they went to the home of the plaintiff’s mother, in 
this Province, and remained there for a couple of months, and then 
went to the stepchildren’s grandmother in the United States of 
America, where the child Dollena was, and all lived together there 
with the grandmother and a brother and sister of the children’s 
father, the plaintiff contributing towards the household expense 
that share which was by agreement between them to l>e borne 
by her; and that state of affairs continued until the year 1895, 
when the plaintiff returned to the land in question, bringing with 
her her own child only, the stepchildren being left with their 
grandmother and uncle and aunt in the United States of America, 
where they have ever since lived.

In the year 1897, the plaintiff married again, and went, at first, 
with her husband to live in Hamilton, in this Province; but, in 
the year 1899, they, and her child by the first marriage, went to 
the land in question to live there, and have ever since lived upon it.

The plaintiff has.ever since the reparation from her step­
children, in the year 1895, dealt with the land just as she would 
have done were it her own. She has paid off a mortgage upon it, 
made by her first husband, for an amount nearly half the full 
value of the land, has completed the building of one of the houses 
which was not finished when her first husband died; has made 
repairs and paid taxes, and has received all the rents which were 
paid: and has always had the land assessed in her own, or her 
present husband’s, name.

No other finding can be made than that, up to the time of the 
separation from the stepchildren in the year 1895, the possession 
of the plaintiff was the possession also of all the children, as well 
as of herself in virtue of any right she might have in or to the 
land.

But to find as a fact, with any regard for the truth, that, after 
the separation, in the year 1895, and the more so after the second 
marriage, in the year 1897, and the re-occupation of the land by 
the plaintiff, with her second husband, in the year 1897, the pos­
session of the plaintiff was, in any sense, that of any of the step­
children, is impossible.

Khe had removed them from the land and had separated herself 
from f>em completely, leaving them, and their care and interests, 
entirely in the keeping of their paternal relations.

She had deprived them of all use and benefit of the land and
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of any voice in the management or control of it; and had converted 
to her own use, and that of her own child, all its rents and profits; 
and subsequently gave over the possession and control of half of 
it to her second husband, who has had such possession and control 
since the year 1899.

These acts spoke louder than words of the plaintiff's repudia­
tion of any agency for the stepchildren, and of any concern in the 
land except in her own interests and the interest of her own child 
and second husband.

To hold that she was all along and still is their “bailiff" or 
other representative, and so more than all along acknowledging 
the right of the stepchildren to a share in the land, would be a 
palpable perversion of the truth, which no law can require. Since 
the separation there has been neither act nor word, nor any cir­
cumstance, indicating any kind of service or agency on the step- 
mother's part. Every act, circumstance, and word indicate the 
contrary, indicate only complete exclusion of all the stepchildren 
from any part or lot in the possession or control of the land and 
from any benefit from the rents and profits of it. They were out 
of possession and she was in possession for much more than five 
years after each became of age: see In re Maguire and McClel­
land's Contract, [1907] 1 I.R. 393; which contains the latest, and, 
as I think, most rational, exposition of the law on the subject.

It was never the legal duty of the stepmother to occupy and 
hold the land for the stepchildren; and, if it had been, there was 
a repudiation and breach of that duty in taking from the step­
children all the benefits of it and converting it to her own use, a 
thing which called for legal action upon their parts to recover their 
property, which action, being delayed until these proceedings were 
commenced in the year 1915, although the youngest of the step­
children attained full age in the year 1904, is too late.

The statutes of limitations make explicit provisions for the 
cases of infants and of tenants in common; and neither case 
nor Court, nor Judge or juror, can add to, or take away from, 
them, rightly: nor openly disregard, nor by false findings of 
fact, or other subterfuge or pretence, circumvent them, lawfully.

1 find the issue tried lietween the parties to this matter in 
favour of the plaintiff therein; that—her husband assenting— 
she has acquired title to the rights and interests of the defendants 
in the issue, in the land in question, by length of possession, under

ONT.

8. C.
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°WA the provisions of the Limitations Act; and, treating this trial as
S. C. also a motion for the final disposition of the matter, I direct that

the motion for partition lie dismissed with costs, but without costs 
of this trial, which was quite unnecessary. There was no material 
question of fact really in dispute. There was no reasonable 
ground for raising any contest over any such fact, and so no excuse 
for failing to present the facts as they are, and were known to be, 
in the first instance; and having had the application finally dis­
posed of then. The costs of the motion should be taxed as if that 
had been done. Judgment for plaintiff.

| March 21, 1910.—An m|>|h>uI whh heard by Meredith, V.J.O., and 
Maclarcn, Mugec ami Hndgin*, .Id.A.— I pptal it in mi nurd.]

LATIMER v. HILL.
Ontario Supreme Court, Hoytl, C. A m ember 29. 1913.

Parent and child (§ I—1)—Liability of parent for maintt n 
ance of child—Implied promise—Quantum meruit—Services of 
infant.]—Action for the recovery of $1,322.50 as the money valm 
<,f the care and maintenance of the defendant’s infant son for 
twelve years: or for damages for depriving the plaintiff of tin 
service» of the boy at an age when lie had begun to be useful.

K. L. Brackin, for plaintiff.
./. II. Bodd, for defendant.
Boyd, C. :—In October, 1902. the defendant, his wife having 

just died, brought au infant son, about two year* of age. to be 
taken care of by the plaintiff. The plaintiff’s wife was aunt of 
the boy’s mother. The plaintiff was willing to keep the child 
for a year or so without pay until the defendant had time 1" 
settle his affairs; but, apart from that, the understanding ex 
pressed between them was, that the custodian should have tin 
benefit of the work and services of the boy according as advancing 
age enabled him to render such services. The father said h< 
would not give any writings; but, if the child was with tie 
plaintiff for any length of time, it would not be right to take tli« 
boy away when he became of use on the farm. This controlled 
the whole situation, and indicated that some compensation was 
contemplated as between the parties.

About two years after the mother’s death, the father asked the 
plaintiff what he was going to tax him, and the plaintiff said, 
“nothing.” The father, however, did not re-marry till 6 or 7
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years after, and then the plaintiff expected that the c hild would 
be taken back to the father and some compensation made for the 
intervening period, minus two years. But matters were left as 
they were, and the boy stayed on with the plaintiff till about the 
beginning of 1915, when the father induced him to leave. It was 
proved that the father had offered the lad $2,000 if he would come 
back and stay and work for him.

From all the evidence and the conduct of the parties, I can 
fairly draw the conclusion that the care and maintenance of the 
boy for all these years was not intended to be and was not under­
stood to be on a gratuitous basis out of consideration for the 
bereaved father or from philanthropic motives. The arrange­
ment was broken by the interference of the father when the boy 
was about 13 years of age. For 3 years prior to his leaving 
I thought that the work done1 by the boy about balanced the out­
lay upon him ; and, deducting the* first two years, for which nothing 
was asked, I allowed $500 as a reasonable sum for the care, main­
tenance, and education of the boy for 7 years. The intervention 
of the father disturbed and ended the engagement; and, in the 
circumstances, there is an implied contract to pay a quantum 
meruit.

Mr. Rodd, for the defendant, relies upon Farrell v. Wilton, 3 
Terr. L.R. 232, a decision of Mr. Justice Wetmore in 1893, of 
which the head-note is, “that a father, who has given his child 
to another to adopt and rear, has, notwithstanding, the right to 
re-take the custody of the child at any time;” and, “further, that 
a father so re-taking his child is liable for maintenance during 
such period of adoption only by virtue of a contract express or 
implied.” I do not quarrel with these legal propositions. And, 
in view of the learned Judge's holding on the facts that the child 
was taken over without any intention of charging anything to 
the father, i. e., upon a gratuitous basis, the dismissal of the 
action may have been right. Many of the statements in the 
reasons of the Judge do not appear to harmonise with some 
Ontario cases not cited.

Thus Hodgins, Master, in Hughes v. Rees (18.54), 10 P.R. 301, 
decided that a father, whose children were maintained by another, 
and who could have obtained possession by habeas corpus, yet 
allows them to be so maintained, is liable for their support.

ONT.

8. C.

51—D.I..B.
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This was based upon the decision of Blake, V.-C., in Griffith v. 
Paterson (1873), 20 Gr. 615, 618. No doubt, in both these cases 
the children had left because of the unpaternal conduct of the 
father—but should that make a substantial difference? There 
has been a development of the law in this regard : compare, for 
instance, the case of Urmston v. Newcomen (1836), 4 A. & E. 809. 
where it is queried by the Court whether a father deserting an 
infant child can be liable to a party who supplies the child with 
necessaries, no further proof of contract being given?

It may be that the American rule is in advance of our lines of 
decision, though it commends itself as a justifiable development. 
In 29 Cyc. 1611 it is in the text “that where a person supports a 
child at the parent’s request a promise to pay therefor will be 
implied, unless there was an understanding that the child shall 
be taken care of without charge.”

I would call attention to Wright v. McCabe (1809), 30 O.R. 
390, where there was a written agreement by which the father 
consigned his children to their grandmother to rear and educate 
on the condition that no demand was to be made upon him for 
their support. It was sought to shew by parol evidence that he 
had agreed to pay, and to have the instrument rectified. The 
action failed; and in the head-note it is said to be held that the 
father “could transfer his rights as a parent.” That appears to 
be beyond what was decided. But there is a dictum in the case 
that seems in accord with the more advanced view. Counsel 
argues that there must be a contract to enable one who supports 
another's children to recover; and Meredith, C.J., says, “The 
Court would imply a contract.”

I find it stated in Halsbury’s Laws of England, tit. “Infants 
and Children,” vol. 17, p. 116: “The authority” [contract] “may 
be implied, as, for instance, wrhere he knowingly acquiesces in 
the child being maintained by a stranger.” Eversley on Domestic 
Relations treats the point as not yet fully decided: 3rd ed., p. 539.

The law appears to be far from being in a settled condition: 
but in the present case my best judgment, after consideration, is 
to affirm the opinion expressed at the trial and to direct judgment 
to be entered for the plaintiff in the sum of $500 and costs on the 
lower scale without set-off. Judgment for plaintiff

(March 21. 1916.—An appeal was heard by Meredith. C.J.O.. ami 
Maelaren, Magee and Hodgins. .1.1,A.—Appeal lUHniisitcd.]
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Parker v. Odette, 16 P.R. (Ont.) 69, followed
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CASES—continued.
Pat tison v. White & Co.. 20 T.L.R. 775, followed 402
Phillips v. Eyre, L.R. OQ.B. 1, applied. 687
Plumb v. Cobden Flour Mills Co. Ltd., (1914) A.C. 02. followed 330 
Prcndergast v. Devey. 6 Madd. 124. applied 22
Priée Bros. v. Tanguay, 42 Can. S.C.R. 133. applied 744
Quilter v. Mapleson. 9 Q.B.D. 072. distinguished 333
Ranney v. Morrow. 3 Pugs. (N.B.) 270, followed 040
Raymond v. Hay. 3 N.B.R. 99. distinguished 479
Ritchie v. Jeffrey. 21 D.L.R. 851, 8 A.L.R. 215. affirmed 703
Roach v. McLachlan, 19 A.R. (Ont.) 496, distinguished 157
Roach v. McLachlan, 19 A. R. (Ont.) 490. followed 320
Roberts v. Security Co., [1897] 1 Q. B. Ill, distinguished 184
Robertson v. City of Montreal, 23 Que. K. B. 338, affirmed 228
Rose v. McLean Publishing Co., 27 0. R. 325, 24 A. R. (Ont.), 240, 

distinguished 550
Rost hern Election Petition, Re. 8 W. W. R. 793, reversed............. 574
Rouse v. Bradford Banking Co., [1894| 2 Ch. 32. applied 22
Rundle, Re, 32 O. L. R. 312, affirmed 10*
Russell v. The Queen, 7 App. Cas. 829, followed.............................. 289
Ryan, R. v., 9 Can. Cr. Cas. 347, applied 404
St. Denis v. Baxter. 13 0. R. 41, 15 A. R. (Ont.) 387, followed 509 
Shajoo Ram. R. v.. 19 D. L. R. 313, 23 Can. Cr. Cas. 334. affirmed 267 
Shawinigan Hydro-Electric Co. v. Shawinigan W. & P. Co.,

43 Can. 8. C. R. 650, distinguished 744
Shewfelt v. Township of Kincardine, 35 O. L. R. 39, affirmed 700 
Shields v. Bank of Ireland. [1901] 1 Ir. R. 222, distinguished. 587 
Skinner v. Farquharson, 32 Can. S. C. It. 58, applied 474
Smith v. St. Lawrence Tow & iloatCo., (1873) L. R. 5 P. C. 308,

applied............................................................................................... 714
Smith v. Whitmore (1864), 2 DcCî. J. & S. 297, 46 E. R. 390, dis­

tinguished .......................................................................................... 442
Somerville v. Laflamme 2 Can. S. C. R. 216, applied 574
South Oxford, Re, 1 O. W. R. 795, applied 574
Stevenson v. Brais, 7 Que. Q. B. 77, followed 406
Terrell v. Port Hood It. & Coal Co., 45 N. S. It. 360, followed . . 646 
Thompson. R. v., |1893J 2 Q. B. 12, applied 464
Tildesley v. Harper, 10 Ch. D. 393, applied 102
Toronto, City of, v. Metropolitan It. Co. (1900), 31 O. R. 367,

applied 244
Toronto Club v. Dominion Bank, 25 O. L. R. 330, followed . 587
Toronto R. Co. v. Toronto, 5 0. W. It. 130, 132, affirmed 582
Toronto R. Co. v. Toronto, [19071 A. C. 117, followed 582
Toronto & York Radial R. Co. v. City of Toronto, 15 D. L. R. 270,

applied............................................................................................... 244
Trites Wood Co. v. Western Assur. Co., 15 B. C. R. 405, overruled 723 
Union Bank of Halifax v. Dickie, 41 Can. S. C. R. 13, distinguished 154 
United Kingdom Elee. Tel. Co., Reg. v. 3 F. & F. 73, applied 6
Vadeboncocur v. Montreal, 29 Can. S. C. It. 9, distinguished 077
Vernon v. Oliver, 11 Can. S. C. R. 156, distinguished 442
Weldon v. Neal, 19 Q. B. D. 394, distinguished 496
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CASES—continued.
West Prince, Re, 27 Can. 8. C. R. 241, applied . . 574
Wilkereon v. McGugan, 2 D. L. R. 11, distinguished 442
Wood v. Nunn, 5 Bing. 10, applied ............................... 422
Yates v. Rat ledge, 5 H. & N. 249, distinguished............................ 3X1

CERTIORARI—
Summary conviction—Unlawful sale of liquors—Onus 503

CHARITIES—
Liability of hospital for negligence of nurse 346

CHATTEL MORTGAGE-
Sufficiency of description............................................ 385
True statement of considérât ion—Note for past debt 385
Validity—Omitting rate of interest—Failure to annex note 385

CHEQVES-
Validity when given for transaction on margin—Gaming. . 406

C< )MPROMISE AND SETTLEMENT—
Act ion for exchange of land»—Enforcement—Specific performance 272

CONFLICT OF LAWS—
Actions ex delicto—Place of accident in another province 687
Usurious contract—Money Lenders' Act—Law governing 711

CONSTITUTIONAL LAW-
Distrihution of powers—Executive—Prerogative of Lieutenant- 

Governor—Incorporation of companies.. 273, 294
Dominion or provincial domain—Public harbours—What are 51
Dominion powers—Regulation of trade and commerce—Foreign

companies 289, 294
Federal regulation of insurance business—Interference with civil

rights—Provincial companies................    288, 294
Incor|>oration of companies—“Provincial objects'’—Scope of limi­

tation 273, 293, 294
Laws for peace, order and good government—Scope of Dominion

powers ...................................288, 294
Property clauses of B.N.A. Act—Construction of . 69

CONTEMPT-
Xcwspa|)er comment—Charge of misconduct against Crown prose­

cutor—Motion for committal 615

CONTRACTS—
Action for breach—Defence of fraud—Counterclaim....... 751
Claim for payment for work done—Extras—Certificate of engineer 

—Impartiality . 750
Considérât ion—Good or valuable—Pre-exist ing debt. 326
Delay in performance—Error—Waiver 656
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CONTRACTS—continued.
Delivery of logs—Conditions precedent—Notice—Inspection.. 511
Failure of considérât ion—Agreement to assign commissions for oil

stock—Company not formed . ..................... 034
Fraud—Failure to allege repudiation—Amendment 102
Gaming—Validity of cheque given for purchase on margin 406
Illegality of sale contrary to statute—Rescission. 200
Impossibility of jx*rformance—Municipal by-law preventing— 

Rescission. 459
Legality—Violation of Land Titles Act—Rights of parties—Pari 

delicto ................ 333
lx-gality of object—Insurance on house of ill-fame 722
Liability of contractor for condition of building—Works in water—

('offer-dam   4M
Offer and acceptance—Land options—Revocability 729
Onus of establishing correct interpretation.. <>33
Recovery for extra work—“Effective” construction of coffer-dam 666
Statute of Frauds—Promise to repay advances to corporation . 438
Statute of Frauds—Sufficiency of memorandum—Correspondence 488
Supply of ties—Excuse for non-|x*rformancc—Hindrance by other 

party—Orders for further quantities 28
Towage—Implied covenant for skill and best endeavour 714

COPYRIGHT—
What subject of—Title or name of book—“Passing off" 550

CORPORATIONS AND COMPANIES—
Conveyance of homestead to—Reconveyance upon dissolution 1
Distress for rent—Priority against liquidator — Constructive 

seizure 422
Doctrine of ultra vires—Grounds for forfeiture of charter—Distinc­

tion US, 364
Examination of officer ujxxi discovery 757
Interest of shareholder in oil lease of company—Invalid «ubscrip- 

tion—Failure of consideration 034
Liability of directors for engaging in ultra vires acts 408
Liability of directors for misapplication of funds—Illegal loans 408 
Liability as shareholder—Conditional subscription—Application to 

remove name from register 557
Personal liability of directors—Fraud—Misapplication of investor's 

funds—Misfeasance summons 41
Promise to repay advances to—Statute of Frauds 439
Territorial powers—Right to carry on business outside of province.

_>7.l m, 364
Validity of instruments held by outsiders—Jurisdiction of court to 

determine summarily 92
Winding-up—Action by liquidator to recover machinery seized 

under execution—Title of company to chattels—Sale—Mort­
gage—Evidence—Minutes of company 748

COSTS—
Discretion as to upon non-presentment of note 094
Discretion in awarding—Review 479



26 D.L.R. | Index. 811

COSTS—continued.
In expropriation matters by Crown 373
Partition of co-tenancy 790
Right to costa incurred in former suit—Action on dishonoured

cheques..................................... 777
Rule of awarding—Exceptions 474
Substantial success on appeal 716

CO-TENANCY—
Parent and child—Adverse possession 796

COURTS—
Ap|>cals from Surrogate Courts 108
Dissolution of corporations—Jurisdiction as to summary proceed­

ings 92
Division Courts—Jurisdictional amojnt—Cheque—Loan 795
Jurisdiction of Canada Supreme Court—Amount—Title to land 744
Provincial statute affecting pending apiieals—Canada Supreme 

Court :$:{:{
Stare decisis—Findings of fact—Binding effect 474
Territorial jurisdiction of Division Court—Place of contract— 

Residence of defendant.......................................................... 793

CRIMINAL LAW—
Arson—Charge against two persons jointly—Insufficiency of 

evidence to implicate both or distinguish between them 208
Condonation by party aggrieved no defence to indictment preferred

by Crown.......... 122
Homicide—Drunkenness—Manslaughter 271
Indecent act—Public place—Amendment of information 754
Procedure applicable under pre-Confederation provincial statute— 

Adultery indietable in New Brunswick 122

DAMAGES—
Breach of contract to supply ties—Penalty—Liquidated damages 28 
Delay in completing contract—Erection of building and lease— 

Liquidated damages or penalty 13
Expropriation—Compensation for mineral rights—Subjacent and

adjacent sup|>ort......................... 450
Expropriation of land for military camp—Basis of compensation—

Values.................................... 373
Expropriation of water lots—Abandonment—Riparian rights—Dis­

possession of use of water mill 80
Measure of—Misapplication of bank funds 587
Measure of—Sale of logs—Sellers’ failure to deliver..........  511
Quantum meruit—Implied promise of parent for maintenance of 

child 800

DEDICATION—
Of highway—Acceptance—What constitutes   5
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DEPOSITIONS—
De bene ease—Credibility—Review on a|»pcal 52V

DESCENT AND DISTRIBUTION—
Intestacy—Failure of heirs—Escheat—Provincial rights 12V

DETINUE—
Right to claim shares—Stock borrowing transactions 500

DISCOVERY AND INSPECTION-
Examination of officer of defendant trust company — Status 

of shareholder as plaintiff—Breaches of trust—Ultra vires 
or fraudulent acts—Scope of discovery............................. 757

ELECTIONS—
Corrupt practice—Giving liquor to voters 573

ELECTRICITY—
Protection of employees engaged in work at 15V

EMINENT DOMAIN—
Compensation—Mineral rights 450
Compensation—Subjacent and adjacent support 450
Expropriation 0f water lots—Riparian rights SO
Expropriation for military camp—Basis of compensation—Costs 373

EQUITY—
Treating that done which should have been done—Promise to give 

warranty.. 63s

ESCHEAT—
Bona vacantia—Jura regalia—Provincial and Dominion rights 137 
Provincial rights—Dominion lands—Intestacy—Failure of heirs 

and next of kin—Bona vacantia................................................... 12V

EVIDENCE—
Confession—Proof that voluntary..................................... 404
Demonstrative evidence—Samples of sunken wreck—Court's dis­

cretion as to admissibility—Review 671
Depositions de bene esse—Review on appeal 52V
Disputed claims against insolvents—Burden of proof—Corrobora­

tion..............   433
Right to contradict own witness 552

EXECUTION—
Distribution under Creditors’ Relief Act—Rights under execution 

subsequent to assignment for creditors . 157
Judgment creditor purchasing at sale—Title acquired—Priorities. 707
Money of assignee—Distribution—Interpleader ............ 320
Sheriff's sale—Defective title—Recourse of purchaser 204
Statutory requirements as to sharing in proceeds 31V
The judgment lien—Effect of assignment for creditors .94
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EXECUTORS AND A DM IN18TRATC 1RS—
Failure of heirs and next of kin—Escheat—Provincial rights 129

FRAUD AND DECEIT—
Assignment of mortgage in exchange of personalty—False repre­

sentations as to value of land—Materiality—Counterclaim to 
action for breach of contract to deliver personalty 751

Liability of directors for illegal dealings with corporate funds 4OS

FRAUDULENT CONVEYANCE8-
Consideration—Pre-existing debt—Pressure 326
Sales in violation of Bulk Sales Act 319
Transactions between husband and wife—Burden of proof shewing

good faith—Corroboration...........  326
Voluntary settlement..................................................................... 326
Voluntary settlement—When deemed fraudulent 327

GAMING—
Buying and selling on margin—Validity. 406

GARNISHMENT—
Assignment of debt before proceedings—Effect 046
Practice—Service of order on judgment debtor 046
Priorities—Creditors’ Relief Act—Solicitors’ lien for costs 747
Situs of debts—Non-resident garnishee—Foreign insurance com­

pany................................ 040

GOVERNOR—
Powers of Lieutenant-Governor—Incorporation of companies.273, 294 

GUARANTY-
Sce Principal and Surety; Bonds.

HARBOURS-
What arc public harbours—Dominion or provincial domain 51

HIGHWAYS—
Cul-de-sac. as public highway—Dedication 5

HOMESTEAD-
Abandonment in favour of company—Right to recover back upon 

dissolution—Agreement for reconveyance—Amendment to
establish.............................. 1

HOMICIDE—
Drunkenness reducing crime to manslaughter 271

HOSPITALS—
Liability for injuries to patient because negligence of nurse—Re­

spondeat superior 340
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HUSBAND AND WIFE—
Authority to indorse note—Power of attorney 194

INDECENCY—
Indecent act—Public place—Information—“Wilfully”—Amend­

ment—“Presence of one or more iiersons" 754

INDICTMENT—
Defective information charging indecency—Amendment 754

INFANTS—
Father’s right to custody—Welfare of child—Mother living apart 42*

INJUNCTION—
Sus|>ension of interlo<iutory injunction |>ending ap|ieul—Discretion us 

to—Wrongful award of municipal contract 72

INSURANCE—
Foreign insurance company s garnishee—Residence 646
Governmental regulation—Constitutional powers of Dominion and 

province—Interference with civil rights .288, 294
M«representat ions—( >t her insurance—Previous a|>|>licat ion—

Materiality 185
Misrepresentations as to ownership—Materiality 314
Notice of cancellation—Broker as agent of insured 723
“Total disability" through accident—Sprained wrist—Recovery 

delayed by tubercular disease in system 784
Validity of policy on house of ill-fame—Notice of cancellation 722 
When |M>licy goes into effect—Delivery—Withholding during

illness. 1H4

INTEREST—
As damages—When refused—Contribution by joint owner justly

withheld........  479
Relief against usurious contract 711
When generally allowed 479
When recoverable on note—Maturity .694

INTOXICATING LIQUORK—
Licenses—Discretion as to granting—Review by court 75
Proof that intoxicating—Alcoholic percentage 503

JUDGMENT—
Contest of will—Res judicata—Absent beneficiaries 474
Dating and time of effect 490
Execution—Distribution of and sharing in proceeds 320
Finality of—Damages awarded but not assessed 151
On admission for failure to a|>|>enr 793
Res judicata—Conclusiveness as to parties—Principal and agent 529 
Settlement of action for exchange of lands—Enforcement 272
The lien—Priorities—Registration subsequent to unregistered

assignment for creditors—Knowledge 94
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JUDICIAL SALE-
Forevloeure of mortgage—Statutory requirements. 147
Sheriff's Hale—Failure of title—Rights of purrhssrr—Recourse

against attaching creditor 2(»4

JURY—
Conflicting finding as to negligence—Injury to locomotive firemen 5(11» 
Right to tr.al by—Notice—Non-compliance with rule of court—

Amendment—Fair trial—Newspaper comment 705

LANDLORD AND TENANT—
Acceptance of surrender—Receiving key—Advertising for rent 5lli 
Attornment cl aune in mortgage—Distress—Statute of S Anne .‘is I 
Bond for completion of building—Tenant's right to recover 12
Distress for rent—Constructive seizure as creating priority

against liquidator 422
Lease of theatre with equipment—Implied covenant for fitness 

for habitation—Inadequate heating—Surrender of lease — 
Acceptance—Lessee's refusal to transfer license— lessor's 
retention of sum deposited as security 7t>4

Lessor’s failure to improve— Forfeiture of liquor license—Ter
mination of lease (Mi.I

Scope of landlord's liability to tenant—Defective or dangerous
premises............ 221

LAND TITLES—
Jurisdiction to confirm title by |MMsession 524
Railway subsidy lands—Title confirmed by statute 211

LARCENY—see Theit.

LIBEL AND SLANDER-
Newspaper charging expulsion from racetrack for assault—Justi-

iltitiw Truth t-M

LICENSE—
Liquor licenses—Review of Board's discretion 75
Revocation of pilotage license—legality of proceedings 104

LIENS—
Loss of thresher's lien by assignee failing to seise—Discharge of

assignor 102

LIMITATION OF ACTIONS—
Actions at common law and under Workmen's Cnm|tensatinn

Act—Revivor—Renew ability of writ 507
Action under Workmen’s Compensât ion Act- Interruption of

prescription—Payment—Different statutory indemnities 34
Setting up barred cause by amendment—Original consideration of 

note I1".
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MASTER AND SERVANT—
Injury to locomotive firemen—Conflicting findings an to negligence .Vi!I 
Injury to servant—Defective scaffolding—Breach of statutory 

duty—Building Trades Protection Act—Findings of jury— 
Negligence of fellow-servant—Determination of liability b>
Appellate Court.......  752

Injury to teamster—Defective truck—Knowledge of defect — 
Voluntary assumption of risk—Remedy under Workmen's 
Comiiensutiun Act—“Services temporarily let or hired." 774

Negligence causing death of engineer—Defective roadbed
Running at prohibited speed—Proximate cause 687

Revivor of aidions burred by limitations—Workmen’s Compensa­
tion Art W

Stringing wires charged with electricity—Duty of protection
Robber gtovw 111

Workmen's compensation—Injury in course of employment —
Machinery—Engineering work 402

Workmen's compensation—Limitation of actions 34
Workmen’s compensât ion—Risk incidental to employment

Alighting while train moving 330
Workmen’s compensation—"Serious neglect" as barring recovery 

—Failure to treat causing aggravation 317
Workmen’s compensation—“Undertakers" in or about construc­

tion of building—Piping storage plant 685

MINES AND MINER ALS-
Expropriation—Compensation.............. 450
Interest in oil lease—Shareholder—Partner 034

MORTGAGE—
Assignment of—Fraud of assignor—False representations ns to

value of land........................................ 751
Foreclosure—Sale—Statutory requisites............................ 147
Nature of estate created—Attornment clause—Priorities 381

MOTIONS AND ORDERS—
Declaration of rights—Possessory titles 524
Declaratory orders—Pleading. 442
When going into effect—Dating. 496

MUNICIPAL CORPORATIONS—
(•ranting franchise to operate autobus line—Interest of ratepayer

attacking grant..........    228
()|)eration of railway—Power to acquire Dominion franchise— 

Assent of Minister.. 651
Wrongful award of contracts—Injunction 69

NEGLIGENCE—
Breach of statutory duty—Defective scaffolding 752
Conflicting findings as to—Injury to locomotive fireman. 569
Defective roadbed—Promixate cause 687
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X KG LICENCE—continu*'!.
Knowledge of defects—Volons...................... 774
Liability for injuries to trespassers. 541
Serious neglect to treat injury—Effect on recovery 317
Towage—Proceeding out in stormy weather 714

NEW TRIAL—
Conflicting findings as to negligence—Action for injuries to loco­

motive fireman.................................... ............................... 569
Election contest —Findings influenced by testimony of wrong wit­

ness 574

OATHS—
Form of swearing a Hindoo—Swearing through an interpreter 267

PARENT AND CHILD—
Father’s right to custody of child—When 428
Liability of parent for maintenance of child—Implied promise— 

Quantum meruit—Services of infant 800

PARTITION—
Co-tenancy between parent and child—Adverse possession. 796

PARTNERSHIP—
Dissolution—Compensation to partner continuing business 140

PATENT8-
Life and duration—Circumstances of termination — Non-manu­

facture and illegal importation 628

PLEADING—
Action for commissions—General demurrer—Effect of overruling. 529 
Amendment—Setting up new cause barred by limitât ions —Original 

consideration of note sued on 496
Amendment of defence alleging fraud—When allowed Failure to set

out repudiation. 102
Contracts for supply of ties—Excuse for non-performance—Failure

toplcad. tt
Defective plea of usury—Amendment 712
Error in pleading award - Amendment —Waiver 142
Failure to elect to trial by jury—Amendment 705
Libel actions—Plea of justification—Amendment 681
Recovering homestead of corporation upon dissolut ion -Amendment I 
Sufficiency of relief prayed—Declaratory order 442

POWERS—
General power of attorney—Authority to indorse note 194

PRINCIPAL AND AGENT—
Action for commissions —Res judicata....................... 529
Authority to endorse note—Procuration signatures—Power of 

allwy IM
52—26 ii.i .a.
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PRINCIPAL AND AGKNT—continued.
Bank transactions between—Cheques—Drafts 587
Fiduciary relationship—Accounting for profits out of joint venture 564 
Freight agents—Effect of payment to agent's wife. 209
Liability of stock broker as purchaser.............. 488

PRINCIPAL AND SURETY—
Bond for completion of building—.Scope of liability 12
Fidelity bond—Right to cancellation upon terminât ion of office 700
(iuaranty upon assignment of mortgage—Discharge of surety—Ex­

tension of time of payments—Period of defaults 22
What is suretyship—Statute of Frauds..........  438

PRIORITIES—
Execution—Distribution of proceeds Assignment for creditors 157

PROHIBITION—
Disputing territorial jurisdiction of Division Court—Failure to 

appear at trial—Judgment on admission.. 793

PUBLIC LANDS—
Escheat—Provincial rights 129

RAILWAYS-
Liahility for injuries to trespassers 544
Negligence—Defective roadbed- Prox imité cause of injury 687
Power of municipality to acquire—Dominion franchises 651
Subsidies—Extent of government’s power to retain proceeds in pay­

ment of indebtedness—Sub-contractors 519
Taxation of subsidy lands—Interest of owner 211
Telephone wire crossings —Liability for cost of raising—Senior and

junior rule......  662

RECEIVERS—
Dissolution of pnrncrship—Continuing partner as trustee—Com­

pensation 140

RECORD AND REGISTRY LAW8-
Chattel mortgage—Defeasances and assurances— Failure to slate 

interest or annex note 385
Registration of substitution—Effect of subsequent sale under execu­

tion—Title acquired 677

REPLEVIN—
Right to claim shares—Stock borrowing transactions 500

RIPARIAN OWNERS—
Boundaries—Rights and duties........ 25

SALE—
Assignment of thresher's lien as purchase priee—Loss of Security-

Discharge of assignor 102
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SALE—continued.
Bulk «alee—Setting aside—Statutory |ivriod 310
Delivery of logs—*Conditions precedent—Ins|iection notice fill
Illegality of sale in contravention of Steam Hoilern Act 200
Illegality of sale in violation of statute—Hcscissiou—Bights of 

part ics 200
Promise to give warranty of animal's soundness—Breach—Mal­

formation of foot 038

SEAMEN—
Dismissal of pilot—Grounds—Legality 104

SHIPPING
Dismissal or suit Kins ion of pilots -When warranted 101
Liability for illegal dismissal of pilot 105
Towage—Negligence—Proceeding out in stormy weather 714

SOLICITORS—
Fiduciary relationship—Accounting to client for profits out of joint 

venture 304
Lien for coats—Fund recovered by attachment in garnishee pro­

ceedings—Creditors Relief Act—Priority 747

SPECIFIC PERFORMANCE—
Land options—Revocabilit y 729
Of judgment on settlement of action—Exchange of lands 272

STREET RAILWAYS—
Franchises—Exclusive right subject to franchises of other rail­

ways—Removal of restrictions Ml
Franchise to operate autobus line—Status of ratepayer attacking

Location and plans—Approval 244
Unauthorized hoarding of s|H*ciul car—Ejection—Liability 527

SUMMARY CONVICTIONS—
Unlawful sale of intoxicants—Review on certiorari 503

SUNDAY—
Sunday observance—Sale of fruits and cigars by retail—Authoriza­

tion by provincial law—Exception from federal law 127

TAXES—
On lot or portion of land 710
Railway subsidy lands—Interest of owner under agreement vali­

dated by statute 211

TELEPHONES'
Business or residence tolls—Clergyman 708
Wire crossings—Liability for cost of raising—Senior and junior rule 062
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THEFT—
Mailable matter—C'r. Code secs. 300, 400 38

TIMBER—
Contract for delivery—Conditions precedent—Motive—Inflection 611

TRIAL—
Newspaper comment affecting fair trial by jury 705
Separate trial of two counts in indictment—Cr. Code, sec. 857 122

TRUSTS—
Trust funds of corporation—Liability of directors 408

USURY—
Relief against —Counterclaim for excess —Money lenders Act. 711

VENDOR AND PURCHASER—
Abandonment of homestead to corporation —Recovery upon dissolu-

Exchange of lands—Compromise and set t lenient—Enforcement 272
Land options—Révocabilité—Specific performance of 729
Rescission—Use of property prevented by municipal by-law 459
Sale of subdivision lands contrary to statute—Rights of parties—

Rescission 333

WATERS—
Non-navigable stream—Opposite proprietors—Cattle guards 25

WILLS—
Testamentary capacity—Delusions—Burden of proof 474

WITNESSES—
Election contest—Testimony adverse to party calling him—Mode 

of cont radiction 574
Examination of arbitrator as witness—Review of award—Ix.»ave 782 
Korin of swearing Hindoo 267
Right to contradict own witness 553

WORDS AND PIIRASES-
“ All outstanding indebtedness due" 519
"Bona vacantia" 126
"Borrowing" 500

< ' I'limn" >7
"Character of powers". 273
"Corrupt practice" 573
"Cul-de-sac". 5
"Currency". 587
"IX* bene esse" 529

Debt”. YM
"Effective const ruction" 655
"Engineering work" 402
"Equities and set-off" 790
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WORDS AND PHRASES—continued.
“Equity looks upon that done which should have been done” 638
“Fair trial by jury”................... 705
“(Joods, wares and merchandise”. 385
“In any provincial Act or law” 127
“Indictable offence”.. .. 38
“Jennie Green, II. Green, Atty. (Agent's signature)’' 195
“Jura regalia” 129
“Life of a patent” 628
“Lot or portion of land” 716
“Made” 496
"Matter of demurrer” . 529
“Mutual debt»” tiki
“Nunc pro tunc” 507
“Oath”................................... 267
“On account of being about to vote” 573
“On or about engineering work” 402
“Option” 740
“Pari delicto” 333
“Passing off”........  550
“Place” 755
“Place of payment” 795
“Policy shall not take effect until delivered”. 184
“Pollicitation”................... 736
“Presence of one or more persons” 754
“Provincial objects”...................... ........................ . 273, 293
“Proviso for re-entry” 768
“Public harbour”.........  51
“Public place” 755
“Res judicata” 529
“Respondeat superior” 346
“Risk incidental to nature of employment” 339
“Scire facias” 273
“Serious neglect” 317
“Services temporarily let or hired” 774
“Special car”............................... 527
“Specialist” 787
“Sporting house” 722
“The property of Canada” 51
“Total disability" 784
“Trivial, unimportant and limited character” 574
“Trust fund doctrine” 346
“Ultra vires” 129. 273, 288, 408
“Undertakers in or about the construction” 685
“Wilfully” 754

WORKMEN’S COMPENSATION— '
See Master and Servant.

WRIT AND PROCESS—
Rencwability after action barred 507


