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DIARY FOR FEBRUARY. the yesr, but as we presume it intends to do so, wo bl.lve

omitted ull reforeuce to the chuncery dates for that portion

1;&:3}‘ A L — of the year rather than give dates which, though corrcct

3. Tueaday....... Last day fr notheo Oty W, Hamition aod Ssadwlch. at present, will, in all probability, be rendered incorrect by

Paper Day, Q. B,
Paper Day, C. P.
Seragesima.

Vaper Day, Q. B. Tast day for notico for Chatham.

i wesees I8 060 Day, G P.  Chancery Sittings, Izam.and lg. Torouto.
11, Wuodnesday .. Paper Day, Q. B. Last day for sorvice for County Court.
12, Tharsday...... Paper Day, C. I
14, Sungh «wes ITILARY TERM ends.
15, 8UNDA Quinquagesima.
17 Tuosday shmzug'nwlay. Chan. Ex. Term S8angwich and Whitby com
18, Wedn Ash Wednesdny.  [Last day for notlce for London & Bellovilie
21, Saturday...... Daclare for County Court.

T2, SUNDAY..... 12t Sunday ix Lent.
21. Tuesday Chan. £x. Term Chatham and Cobousg commences.

IMPORTANT BUSINESS NOTICE.

Persons indebted tothe Proprictors of thisJournalare requested fo remember that
all our past dueaccounts have been placed in the hands of Messrs. Patlon o Ardagh.
Allorneys, Barrie, for collection; and that only a prompt remittance to them wili
save costs.

Ttis withgreat reluciance that the Proprictors have adopted this course; bul they
Rare been compelled to do 30 n order o enalle them Lo meel thetr current expenses
which are very heary.

Now that the us'fulness of the Journal is so generally admitled, ¢t would not be un-
reasonable lo expect that the Profession and Officers of the Courtstoould accord it @
Uberal support, instead of allmving thiemselues 1o be sued for their subscriptions.

%I;s Hpper @aguhagﬁam (iﬁmml.

FEBRUARY, 1863.

NOTICE.
Subscribers will veceive with this number the Index of Sub-
Jjeets and Index to Cases contained in the eighth volume of the
Law Jousxay, together with the Title-page for that tolume.

OUR CALENDAR.

Our desire is to make the Law Journal Calendar as
complete as possible.

With this object in view we have endeavored to embrace
dates of interest as well to practitioners in courts of equity
as courts of law, besides otber dates of interest to muvicipal
councils, school trustees, &e. The chancery hearing and
examination terms were fixed by an order of that court,
made on 26th December, 1859. In the compilation of the
calendar for the present year, we followed the provisicns of
that order. The calendar was issued carly in January. Cn
1u¢h January the Court of Chancery re-cast the terms for
examination of witnesses and hearing of causes for the first
six months of the present year.

In order that the calendar may not only be complete but
reiiable, we have decided upon the issue of a second edition
corrected to meet the requirements of the chancery order
of 10th January. The calendar, corrected, is sent herewith
to subseribers.

The court has not, as yet, made any alterations in the
hearing and examination terws for the last six months of

the action of the court several mounths hence.
In other respects the calendar now issucd is the samo as
that issued during last month.

THOE LATE ROBERT EASTON BURNS.

Death is no respecter of persons. Ho visits all alike.
The rich aund the poor, the prince and the peasant, the wit
and the dullard, the learned and the uulearned, the honest
and the dishonest, the good and the bad, all obey his
summons. Those in humble positions silently leave us in
obedicnce to the mandate. The blank thus made is searce
observed ; the void is soon filled up. But when a man of
eminent position yiclds to the unconquerable conqueror,
men begin to reflect upon the uncertainty of life.

Such a man has reccotly been removed from among us.
Robert Eastern Burns is no more. His life was one of
paticnt industry. His death was one of profound peace.
He is now relieved Jrom the troubles to which flesh is beir.
His being is that of endless eternity.

Mr. Burns was born on 26th December, 1805. His
father was a Presbyterian minister. The son received his
carly training under the father, who for several years was
master of the Grammar School in Niagara. Subsequently
ho became the pupil of the Rev. Mr. Creen, who succeeded
the father as master of the Grammar School. He, it is
said, was diligent in study, and at an early age exhibited
many of the traits of good sense which in after life charac-
terized him as a man.

Law was the profession of which he made choice. Ho
left the Grammar School in 1822, and during Easter Term
of that yezr, at the age of 16, was enrolled as a student of
the laws in Upper Canada. He for five years studied in
the office of Mr. John Breakenridge, then a well known
legal practitioner in Niagara. His studies were completed
in 1827. During Easter Term of that year he was called
to the bar, and selected St. Catharines for the practice of
his profession. As a lawyer he was populez. His popu-
larity, combined with sound judgment, in September, 1837,
lead to his appointment to the office of District Judge in
the district in which he lived.

He did not long hold this judicial appointment. It did
not satisfy his ambition. In the spring of 1838, having
resigoed the office of Judge of the Ningara District, he
removed to Toronto and formed a partnership with Mr.
Hagerman, thea a leading member of the bar, afterwards

o Judge of the Queen’s Bench. Mr, Burns applied his
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nind to the study and practico of equity. When the
Court of Chancery was removed to Kingston, the then seat
of government, he also removed to Kingston. Hao con-
tinued to reside there so long as the government remained
in that city. When Montreal became the seat of govern.
ment, Mr. Burns returned to Toronto. He successively
formed partnerships with Mr. Oliver Mowat and the
present Chancellor of Upper Canada. These partnerships
were not of long duration. He soon afterwards accepted
the office of Judgo of the Home District, which office he
held till 1848. His urbanity as judge of that court, and
ex officio judgo of the Division Courts, will long be re-
membered by the many inhabitants of the present counties
York, Ontario and Peel (the old Home District), with
whom bhe in the discharge of his judicial duties came in
contact.

This office he zesigned in 1848, and formed a part-
nership with Mr. John Duggan. Mr. Burns, as before
applied his mind to practice in Chancery, and was
known as an able aud relisble practitioner in that court.
His connection with Mr. Duggan, however, was of short
duration, for in 1850, upon the death of Mr. Justice
Hagerman, Mr. Burns became-a puisne judge of the Court
of Quecn’s Bench, a position which he held till the day of
his death.

He was twice married. On 10tk February, 1835, he
married Miss Aune Flora Taylor, by whom he had four
sons—three of whom sorvive him. His first wife died in
September, 1850, and for six yecars he remained a widower.
In 1856, he married Miss Britannia Nanton. She died in
1858. He never afterwards married.

He had one brother and three sisters, The brother, who
lives in St. Catharines. still survives him. One sister mar-
ried the late Judge Campbell,”of Niagara, and was living
with Judge Burns at the time of his death. The second
sigter married Mr. Thomas Taylor of St. Catharines, and is
still alive. The third, who also is alive, is unmarried.

Untii lately, Judge Burns enjoyed good health. His
hatits, however, were too sedentary, and, as often happens
with persons of sedentary habits, his death was sudden.
He presided at the last assizes in Hamilton, and towards
theend of the court was heard to complain of being unwell.
He finished the business of the assizes, and returned
to bis house in Yorkville, near Toronto, where he rc-
mained till he died. His real complaint was dropsy, but the
proximate cause of death was what is commonly termed
‘a breaking up of the system.” His energies failed him.
His health forsook him. Mo sank from week to week and
day to day, till the near approach of death became a matter
of certainty. _

S ———

His death, which happencd on Monday the twelfth day
of fast month, was on the following day announced through
the columns of the Toronto daily press, to a large circle of
sorrowing friends. For several days previously rumours
weroe prevalent to the effect that he could not live, but it
was hoped, in spito of adverse symptoms, that he might be
spared for years to his country and his family. The hope
was vain. He humbly bowed to the will of God, and sur-
rendered up his spirit to the Author of his being. His
memory will long remain fresh in the minds of the people
of Upper Canada. His usefulness as a judge was as great
as his popularity a3 a man. Al respected him, and all
will continue to respeet his memory.

Mr. Justice Burns was a man of strong emotions. More
than once have we seen him drop a tear when sitting ia
judgment on some fallen soe or daughter of Adum. QOn
such oceasions his heart was full ; his lips scarce could find
utterance for the thoughts of sympathy that crowded upon
him for expression. He felt what he said, and indeed felt
much more than ho said. We remember well when he
last presided as Judge of Assize for the United Counties of
York and Peel. A few days before the opening of the
court, une news reached Canada of the death of the hushand
of our beloved Queen. The occasion was one which Mr.
Burns seized as affording asubject for some remarks to the
grand jury on the uncertainty of life. o spoke in manly
terms about the many virtues of the deceased. He pointed
out his many good qualities as & Prince, and a father of
the first family in the world. He showed how much the
nation was indebted to him for the virtuous manner in
which he had nurtured his family. He, in heart-melting
words, pointed out the bercavement which that family had
sustained. When he tried to express his feelings of sym-
pathy for our widowed Queen, his utterance was choked,
and only relieved by a flood of tears, which unmistakeably
testified alike his loyalty to the Qucen and his loyalty to
our common humanity. Little did he then think that ere
long he would himsclf be removed from this world, and*
his own death cause tears to gush down the cheeks of
many sorrowing friends.

Judge Burns was too good natured in his dealings with
his fellow men. He never could say ““no” to an appeal
for a favor. His beneficence exceeded his discretion. The
consequence was, that in the declining years of life ke
was harassed with debts contracted on behalf of others,
To pay them off he was economizing in every possible
form, and had his life been spared a few years longer
would have been free from debt and able to afford many
comforts which of late ke denied himself.

More than once have we had occasion to advert to the
well defined veins of common sense which are to be found
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7, his published decisions, No decisions commanded more
vespect. No judge commanded more confidence. His
jntellcet was a sound one. It was not what thoe world calls
brilliant. Tt did not shine with the lustre of the polished
diumond. It was not a polished, but a rough diamond,
though noue the less valuable on that account. He had
pot, owing to the circumstances of this country at the time
he was educated, the advantages of a university education.
His intellect, strong by nature, did not receive that polish
which the higher branches of education imparts. He, how-
ever, at all times acquitted himself with singular success.
No flights of oratory characterized his addresses to the
jury; but steady plain spoken practical sense predominated
in all that ke said. His intellect certainly was not ncute.
Ie was at times a littlo slow to apprehend, but for this,
compensation was afforded in the fact that his decisions
weroe at all times well considered and well delisered. The
moment he made himself master of an argumant, his mind
saw its way to a logical conclusion. His conclusions were
more than once upheld in appeal, even in cases whero he
had the misfortune to differ from the rest of the Court.
He has Jeft behind bim, in tho published serics of our
Queen’s Bench reports, judgments that will so long as
law is administered in Upper Canada be regarded as mas-
terpieces of learning.

He was at all times courteous to the bar. He never
forgot the gentleman in the exercise of his high functions
as a judge. Ho seemed to know and to feel that judicial
success in & great measure depends upon mutnal respect
between the bench and the bar.  He in consequence at all
times received the cheerful support of the bar. Exalted
03 was his position, he did not hesitate to mingle with the
law students, to preside at their debates, to read essays to
them, and do all in his power to stimulate them to exertion
in the pursuit of their profession. His condescension in
this respect was very remarkable. The students appre-
ciated it. Year after year he was elected president of the
Osgoode Club. This was the only acknowledgment which
the students could offer for his acceptance, and that
acknowledgment was heartily made and as heartily re-
ceived.

He is no more. His memory, however, will ever be
cherished with feclings of endearment. His life was an
cxample worthy of imitation—an cxample of industry to
the student, of learniog to the barrister, of integrity to the
judge, of simplicity and honesty to all men. His family
has lost a kind and affectionate father. His court has lost
an able and expericnced judge. His country has lost a
sincerely good and upright man, who adorned every station
of life in which he was called upon o act. In a word, he
was an honest man—an able man—an upright judge.

TRIAL BY JURY,

It is in.the interest of the administration of justice both
criminal and civil, that jurics should, if possible, agree.
But it is not necessary that the sgreement should be forced
upon them contrary to the free oxercise of reason—it is
not necessary that mind should be so far subjected to mat-
tor that physical endurance should usurp the place of men-
tal exercise. The right of the judge to discharge the jury
without consent of parties is at all times a subject of
doubt. The right in some cases does exist, but even in
those cases tho propriety of exercising the right may be
open to grave doubts. The law on this subject has recently
undergone much discussion in Reg. v. Charlesworth, dect-
ded by the English Court of Queen’s Bench at the sittings
after Trinity Term last. The case is one of great interest
and is o display of great learning. For this reason we
have given it entire in other columns. We make no apology
for its insertion. It will well xepay a perusal, and be found
at all times a most useful repository of learning on & recon-
dite braoch of law.

’

NEW CHANCERY ORDERS,

10th Jaxuary, 1863.
RE-HEARINGS.

I. From and after the first day of April next, all re-hearings
of causes are to be within six months after the decree or
decreetal order shall have been passed and entered; and
aleications in the natare of re-hearings to discharge or vary
orders made in Court, not being decreetal orders, are to be
within four months of the passing and entering of the same;
or within such further time as the Court or any Judge thereof
may allow upon special grounds therefor, showa to the satis-
action of the Court or Judge.

HEARINGS.

II. Lauses are to bo heard at the same time that the wit-
nesses are examined upon the close of such examination. No
evidence to be used on the hearing of a cause is to be taken
before apy examiner or officer of the Court, nnless by the
order first had of the Court or a Judge thereof, upon apecial
grounds adduced for that purpose.

III. When the examination of witnesses befors a Judgs is
to be had in any town or place, other than that in which the
nleadings in the cause are filed, it shall be the duty of the
party sctting down the cause for such examination, to deliver
to the Registrar or Deputy Registrar with whom the pleadings
are filed, a sufficient time before the day fixed for such exami-
nation, a praecipe requiting him to transmit to the Registrar
or Deputy Registrar, at the place where such examinati on of
witnesses is 0 be had, the pleadings in the cause; and a° the
same time to deposit with him a sufficient sam to cover the
expense of transmitting or re-transmitting sach pleadings;
and thereupon it shall be the duty of such Regiatrar or Deputy
Registrar forthwith to transmit the pleadings accordingly.

The fee payable to the Deputy Registrar for setting down

causes under the foregoing order is to be two pounds.
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DECREES FOR REDEMPTION OR FORECLOSURE OF
MORTGAGES, OR FOR SALE,

IV. When the time for answering in ecither of the above
classes of cases has lapsed, on production to the Registrar of
the Court of the affidavit of the service of the bill, and upon
praxcipe, the plaintiff is to be entitled to such a decree ns
would, under tbe present practice, bs mads by the Court, upon
a hearing of a cause pro confesso, under an order obtained for
that purpose ; and on every such bill is to be endorsed the
following notice: “ Your answer is to be filed at the office of
the Registrar, at Osgoode Hall, in the city of Toronto, or

when the bill is filed in an outer county) at the office of the
puty Registrar at . You aro to answer or demur
within four weeks from the service hereof, or (when the defen-
dant is served out of the jurisdiction) within the time limited
by the order authorizing tha service, If you fail to answer or
demur within the time above limited, you are to be subject to
have a decree or order made against you forthwith therenfter;
and if this natice is eerved upon you personally, you will not
be entitled to any further notice of the future proceedings in
the cause, Nnfe.— This bill is filed by Messrs. A. B. and
C. D., of the city of Toronto, in the county of York, solicitors
for the above named plaintiff ; and when the party who files
the bill is agent, and agents of Messrs, E. F, and G. I, of
, solicitors for the above glaintiﬂ'. Anad upon bills for
foreclosure or snle is to be added to such notice the following:
‘ And take notice, that the plaintiff claims that there is now
dve by you for mincipal money and interest the sum of ~——,
and that you are liable to be charged with this sum, with sub-
sequent interest and costs, in and by the decree to be drawn
up, and that in default of payment thereof within six calendar
months from the time of drawing up the decree, your interest
ir the property may be foreclosed {or sold) unless before the
time allowed you, as by this notice for answering, you fle in
the office above named a memorandem in writing signed by
yourself or your rolicitor, to the following effect: ¢ J dispue
the amount claimed by the plaintiff’ in the causc,’ in which casfe
you will be potified of the time fixed for settling (he amount
due by you at least four days before the time to be so fixed.” ”’

This order is not to affect any suit now pending.

V. After the first day of February next, all bills of complaint
and petitions are to be addr-ssed, “ To the Honourable the
Judges of the Court of Chancery.”

V1. The signatare of a Judge shall not be nccessary to the
authentication of any writ.

SERVICE OUT OF JURISDICTION,

VII. The time within which any defendant served out of the
Jjurisdiction of the Court with an office copy of a bill of com-
plaint shall be required to answer the same, or to demur
thereto, to be as follows:

1. If the defendant be served in the United States of Ame-
rics, in any ci'y, town or village within ten miles of Lake
Huron, the Rivor St. Clair, Lake St. Clair, the River Detroit,
Lake Erie, the River Niagara, Lake Ontario, or the River St.
Lawrence, or in any part of Lower Canada not below Quebec,
he is to answer or demur within six wecks of such service.

2. If served within any state of the United States, not within
the limits above described, other thau Florida, Texas or Cali-
fornia, ho is to answer or demur within eight weeks after such
service,

3. If served within any part of Lower Canada below Quebec,
or io Nova Scotiz, New Brunswick or Prince Edward Island,
he is to answer or demur within eight weeks after such service.

4, If served within any part of the United Kingdom, or of

the Island of Newfoundland, ho is to answer or demur within
ton weeks from such sorvice.

5. If served elsewhere than within the limita abuve desig:
nated, ho is to answer or demur within six calendar months
aftor such service.

G. The time within which any party served with any peti-
tion, notice or other proceeding, other than a bill of complaint,
is to answer or appear to the same, is to be the same time a3
preseribed for answering or demurrisg to a bill of complaint,
according to the locatity of service.

7. Any party may apply to the ceurt to prescribe a shorter
time than is hereinbefore provided for apy other party to
anawer or demur to any bill of compluint, or to answer or
appear to any petition, notice or otber proceeding.

8. Any party may apply for leave to serve any other party
out of the Furiadiction,?mder the General Orders of the Court,
of June, 1853.

9, Affidavits of service under this Order, and of the identity
of the party served, may be sworn as followa: If such service
be effected in any place not within the dominions of the Crown,
before the mayor or other chief magistrate of any city, town
or borough, in or near which such service may be effected, or
before any British consul or vice-consul, or the judge of any
court of superior jurisdiction. And if such service be effected
in any place within the dominions of the Crown, not within
the jurisdiction of this Court, such affidavit may be sworn
before any the like officer, or any notary public, and in Lowse
Canada, before any commissioner for taking affidavits ap-
pointed under any statute of this province. And such affidavit
shall be deemed sufficient proof of such service and identity,
without proof of the official character, or of the handwriting
of the person administering the oath upon such affidavit.

P. M. Vaxgovonner, C.
J. C. P. Esten, V. C.
J. G. Spragce, V. C.

DIVISION COURTS.

TO CORRESPONDENTS,

All Communicalions on the subject of Dirision Courts, or having any relation to
Division Courts, are in fulure to be addressed to %« he Editors of the Law Journal,
Barrie Post Qffice”

Al other Communications are as hitherto 80 de « ddressed to “The Editors of the
Law Journal, Toronto.”

THE LAW AND PRACTICE OF THE UPFER
CANADA DIVISION COURTS.
{Continued from puge 10.)
DEPUTY CLERK.

The clerk may have as many assistants as he thinks
necessary in doing the work of his office—receiving papers,
filling in process, copying papers, receiving monies, or the
like—under his direction ; but they are not recognized as
deputy clerks in the proper siguification of the word,
though they would be held in law to be the principal’s
deputy when doing any particalar act under his direction.
In signing process, administering affidavits, approving
jnstraments, taking confessions, recording judgments, or
doing such matters as the legislature evidently trusted to
be done by the clerk personally, it is doubtful if assistants
would have power to act; but in carrying out the meve
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manual work of the ofico under the clerk’s direction, thero
seems to be no objection to their cmployment.*

The term deputy epplics only to ono who has all the
authority which the principal has by virtuo of his office,
A deputy, then, is one who acts by the right, in the nawme
of, and for the benefit of some one else: he is a mero ser-
vant of his principal, though he has the power, by opera-
tion of law, to do any act which his principal might do (1
Salk. 95); and by makiog a deputy the whole power of
the principal passes to him (2 Salk. 468; and sce 1 Salk.
96; R. v. Smith, Farr. 78).

Ministerial officers can, by common law, make a deputy
(4 Bulstr. 78; 3 Mod. 150.) Whether division court
clerks come within the general rule is not material to be
considered, for the statute has cxpressly provided for the
appointment of deputies, thus rather diminishing than
enlarging any common law power; for the express provi.
sion would appear by implication to exclude the power of
appointment except as provided for. Section 33 enacts
that—

¢ The clerk may (with the approval of the judgo) from time to
time, when provented from acting by illness or unavoidable acci-
dent, appoint a deputy to act for him, with all the powers and
privileges, and subject to like duties, and may remove such deputy
at his pleasure, and the clerk and his suretics shall be jointly and
severally responsible for all the acts and omissions of the deputy.”

As it is with the approval of the judge that the appoiat-
ment must be made, such approval is in the pature of a
condition precedent; and an appointment made without
the judge’s approval would be invalid, at least so far as the
clerk and deputy clerk were concerned, though the act of
the deputy would be as good as clerk de facto quoad third
persons: (2 Inst. 381 ; Cro. Eliz. 584 ; Kebl, 357 ; Moore
112; Ld. Raym. 661.)

Any person who has the requisite skill may be a deputy,
and of the sufficiency of skill the judge will determine.

The manner and form in which the appointment is to be
made is not preseribed by the statute; and there is some
doubt whether an appointment by parol would be sufficient.
At all events the best and safest mode is to appoint the
deputy by an instrument in writing, more particularly as
the statute requires the appoval of the judge.

Foru or ArrOINTMENT oF A Dgrury CLEEK.

, Clerk of the Division Court, in the Connty o2
» being prevented by illnéss (or as the case may be) from
acting in my said office of Clerk, do hereby, in accordance with
the provisions of the Division Court Act, and with the approval of
the Jadge of the County Court of the said County, appoint

Y

1

* Sach assistant clerks aro cmployed fn the offices of the superfor courts and
county courts; but any writs or documents they issuo aro proviow'sy signed by
the princlpal officer, whoso agonts they are for the particular sct.

of tho , in the County of ———, my deputy to act for me,
in the said office, during iy pleasure.
Qiven under my band this day of

, 186

Cler: of the said Divizion Court.
Approved by me ——,
Judge of the said Co. Court.

The authority of the deputy clerk is determinable at the
will of tho clerk under the express power in the statute—
to remove such deputy at his pleasure. It is the same at
comtson Jaw: tho deputy holds at the pleasure of his
principal.

A deputy ought regularly to act in his office in the name
of his principal. Still an act by deputy in his own name
in geaeral will be good (1 Salk. 96; 3 Bulstr. 78); and
he has power to do any act which his principal might do;
(1 8alk.95; 2 Salk,468; R.v. Smith, Farr. 73). Thus,
in signing process, it would scem proper to sign in the
pame of the clerk, adding * by , deputy clerk;”
while in taking confessions, and certifying r approving
documents, the deputy would sign in his own name, adding
the words, ¢ deputy clerk’” It is said that a deputy, being
in the place of his principsl, may maintain an action for
fees, but bas no right to the same for his own use : (Godol-
phin v. Tudor, 2 Salk. 468). The remuncration of the
deputy is a matter of arrangement between him and the
clerk, but if no arrangement be made, he will only be
entitled to & guantum meruit against his principal : (6
Mod. 235).

As to vhe liabilities in respect to acts by deputies, the
generel rule of faw is, that a principal is liable for the fault
or n?zgligcnce of his servant, though not for his wilful
wrong (Jones v. Hare, 2 Salk. 440 ; Habllerstey v. Ward,
8 Kx. 330; McManusv. Cricket, 1 East. 106); but the
statute has_expressly provided in sec. 33 that the clerk and
bis sureties shall be jointly and severally responsible for
all the acts and omissions of the depuly. Being a mere
servant, the deputy wouid not be personally lisble for any
bare negleet of duty to any party injured thereby, though
he would for a misfeasance, for no wrong doer can justify
as aservant (Lane v. Cotlon, 12 Mod.488) ; but the action
would be against the deputy as a misfeasor, not as a servant
or deputy, but as a wrong doer (15.)

It may be added that misconduct by a deputy sufliciently
grave to incur forfeiture, if committed by the principal,
may work a forfeiture of office by the clerk: (2 Roll Ab.
155.)

¢ Ceerk 618 Drviston Court, Couxty NORFOLK.”’—~Your letter
received, but too late for attention in this nnmber. Had it been
addressed to Barrie instead of Toronto, it might have appeared in
this issue. All communications on the subject of Division Court
1aw should be addressed to Barrie.
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UPPER CANADA REPORTS.

IN APPEAL.

[Before The Tion. SirJ. B. Romxsox, Bart., President; Thellon.
Arcutrarp MoLeax, Chief Justice of Upper Canadn;* Tho
Hon. Witriax H. Drarer, C.B., Chief Justice of the Court of
Common Pleas; The }Hon. Vice-Chancellor Esrox; The Hon.
Mr. Justice Borxs;* The Hon Vice Seraaax; The Hon, Mr.
Justico Hacanty; and Tho Hon. Mr. Justico Monnisos.]

ON AYPEAL FROM A DECREE OF THE COURT OF CIIANCKRY.
BERNARD V. WALKER,
Mortgage~Created Uy an abdsoluts deed—Joint lenant—Tenant in common.

The principle upon which parol evidence wlll be recelved to cut down a decd
absolute on its fuce to & mere security considered and acted om.

Le Turge v. Defuyll, 1 Grant 277, commented on ard approved of.

T. and L, bring surcties for W. for the duo payment of certain moneys to the
City of Toronto, obtalned from him a mortgage with & power of sale by xay of
indemnity; afterwards having been obliged to pay certaln moseys to the city,
and belng aleo llable to pay other sums on bis account, they obtained from him
an abeolute deed for the nominal consideration of £1000; in fact no mone{ was
g‘ld. nor did suyaccounting between the parties tako placc. Subeequently the

older of & prior mortgage instituted proceedings to fureclose, and on an appll-
eation to extend the ime for payment, T. made afidavit that tho lpp\lmtﬂ)u
was made as well on bel Uf of the mo:'ﬁxgw 88 on bebalf of himsolf aud B.
404 it was also shown that when the deed was eigped T. atated thit W. woul
retaln his right to redeem, tho object of the conveyance belng merely to enable
T. and B, to ralse money to payoll the mortgsgee, 7ho was pressing, and other
demands.  On o blll filed by W, agalnat B. and the representatives of T. (who
had died in the meantime), alleging the transsciion to have been by way of
security only, and prayiog to be allowed to redeem; s decree was made as

prayed,whichon d:gxul to thiscourt wasafiirmed, notwithstandjug thesurviving
ntee \n the (B.), swore that the conveyance had been made by W.
r the pur of abmolately releasing his intorest In the laods conveyed.—
[Dxarzx, CJ., disenting ]
Wkether the admission of ono jolnt-tenant or tenant.-in-common, as to the extent
of the lntereet held by him and hisco-t aroadml acevidence agalnst
ks cotenants, Quere.

The bill in the court below was filed by Joseph Wall r against
Hiram Goodwin Bernard and George P. Dickson, and John C.
Griffith, executors and devisees of Charles Thompson, deceased,
setting forth, among other things, that a certain deed made by the

Iaintiff to the defendants Beroard and Thompson, at the Island of

t. Joseph, in Nov., 1851 (and Learing date 28th Oct. 1851,) though
professing to be an shsoluto conveyance in fes by the plaintiff to
them of lot 64, on the west side of Yonge Strect, in the township
of Vaughan (210 acres), for the consideration of £1000, was in
Tact taken as a mere security for whatever balance might be dae
to them on takiog an account between them and the plafntiff;
that Thompson died in February, 1858, leaving Griffith & Dickson
his executors; that Thompson, in his lifetime, always admitted,
and that his said executors now admit, that this deed was in
fact a mortgage and that plaintiff had a redeemsble interest in
the premises, but insist that the plaintiff is still largely indebted
to the estate of Thompson upon the transactions between plaintiff
aud Bernard and Thompson.

That Bernard, ~u theotber hand, inssted that he had acquired
an absolute interese in the said estate, under the deed referred to,
and denied the plaintiff’s right to redeem; and plaintff prayed
tl;st accounts might be taken, and that he might be allowed to
redeem, &2

The defendant Bernard, in his answer, stated what the plaintiff
had also set forth in his bill, that the plaintiff bad previously given
to him and Thompson a mortgage on these same lands, to secure
them against any loss or liabilty which they might incur as sure-
ties for the plaintiff to the city of Toronto, for the dus perform-
suce of certain obligations incurred by the plaintiff, as collector
of market fees in the ssid city. [This morlgage contained a
power of sale to be exercised by Bernard and Thompson for the
purpose of indemnifying them in the ev.  of Walker failing to
save them harmless.}

That they, Beraard and Thompson, had been compelled to pay
lsrge sums to the city on account of Walker, and, being stiil
ligble for larger sums, they went to the plaintiff at St. Joseph's
Island, and agreed with hira in November, 1851, that the plaintiff
should convey to Bernard and Thompson, absolutely in fee simple,

® McLoan, C. J,, and Burns, J., were absent when judgment was dulivered.

his equity of redemption in tho #aid land, in satisfaction of what
they Liad already paid for the plaintiff ns bis surcties to the city,
and in consideration of their undertaking to pay, as they then did
for the plaintiff, all further aums which he might bo liable to pay
to the city of Toronto in respect of market fess.

That they did afterwards fully pay to the city all farther soms
for which the plaintiff was go liable, such payments for the plaia-
tiff amounting in the whole to £900 and upwards.

He denied that the deed of Qctober, 1861, was intended to bo
by way of security merely, and insisted that it was designed as
an abeoclute purchase, as the deed on its face purported to be.
‘I deny it to be trus that either the said Thompson or myself,
on the occasion of our being at St. Joseph's Island, as aforesaid,
or before or 8t or about the time of the exccution of the said deed,
aver stated to the plaintiff that the said deed should be considered
or taken as . mere security for the balance that might be due us
on taking tho acconnts botween us; and T deny further that it
was ever stated, agreed or understood by me, either to or with
the oaid plaintiff, or apy person on his bebalf, that the said in-
denture should be a security for any purpose, or that the same
should be considered othierwise than an absolute purchase deed :
and I say that, to tho best of my knowledg ihformation and
belief, the said Thompson in like manner took the said deed asan

g absotute deed ; and did not, before or at the time of the execution

of the said deed, state to the zaid plaintiff, or in any manner agreo
with the plaintiff, that the said deed should be considered asa
security merely, but I believo the said Thompson, like myself,
regarded and treated the transaction as an absolute purchase of
the plaintifi’s estate in the said lands, for the consideration be-
fore mentioned.”

Bernard further stated, in his answer, that he afterwards went
into possession of the lands, upon an agrcement between him and
Thompson, and hed expended large sums of money in improve-
ments. [This statemeat as to improvements was not borne out by
the evidence. ]

That Walker baviog given s mortgage on the land to secure the
purchase money to the person from whom he had bought the estate,
and the holder of that mortgage having pressed for payment and
obtained a decrce of foreclosure, the said defendant did, on 28th
Decewmber, 1853, pay to her solicitor £1200 12s. 4d., for principal,
interest and costs, and ¢‘that thereupon the said solicitor deli-
vered aver to him the mortgage deed, and signed an undertaking
to transfer the same as he should require;” and that he did not
believe it to be true that Thorapson ever admitted that the deed so
made at St. Joseph’s wae intcnded by way of security merely;
and that if he ever did make such admissior, it was without kis,
the said defendant’s, privity, t or acqui

The defendants Griffith and Dickson, executors of Thompson,
denied all knowledge of whet conversation took place with the
plaintiff at St. Joseph’s, at the time of executing the deed to
Bernard and Thompson, or that they had ever stated that that
deed, though absolute in its terms, was intended to be a security
merely, or that they had ever heard Thompson say s0; but they
admitted that Thompson had told them that if, when he aud Bernard
should sell the estute, his proportion of the price obtained for it
should exceed the amount of the claim which they had against
the plaintiff by as much as would sotisfy the debt whic' the plain-
tiff owed to Thompson individually, he, Thompson, would be will-
ing to give the excess to the plaintitf as a freo and voluntary gift;
that knowing such to have been Thompson’s intention, they had
admitted it to be tha fact, and intended, if it could bave been
legally done by them as executors, to have carried Thompson’s
intention into effect.

The deed in question was an ordinary deed of bargain and sale,
by whick the property was conveyed to Bernard and Thompson
in fee, for a cousideration, a3 the deed states, of £1000, acknow-
ledged in the deed to have been paid.

The plaintiff having mortgaged the land, in 1845, to the person
from whom he bought it, to secure £000, an unpaid portion of the
purchase money, Mrs. Washburn, the holder of that mortgage,
proceeded to foreclose it in a guit institnted beforo the decd was
exceuted at St. Joseph’s Island, and while that suit was pending,
and after the cxecution of the deed, Walker, Bernard aud
Thompson, joined in instructing a solicitor, for their common
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benefit, to endeavour to reduco tho claim under the mortgago;
and both Bernard and Thompson instructed him also to make au
nj plication .o extend the time for paying the mortgage debt to
Mres, Washburn, which application was successful. In support of
it, two atlidnvits were made by Thompson, on tho 10th and 19th
December, 1853, respectively. In tho first of these ho swore,
s+ that the mortgaged premises in this cause are, to the best of
my knowledgo and belief, worth maro than double tho sum found
duc and payable to the plaintiff, under the master's roport io this
cause; aud I do further say that tho said defendant is now resi-
deat on the Island of St. Joseph, in Lake Huron; and that I am
making exertions on his hehalf to raise the money payable to the !
plaintitf for principal monoy, nterest and costs, under tho said
report; and I further say that I do verily beliove, that if the time
be extended by this hunourable court, for the redemption of the
said premisey, for a period of sic months, the said defendunt will
be cuabdled to redeem tho samo.’

Io tho other affidavit, ho swor2 ¢ that I, this deponent, and one
Hiram Goodwin Bernard, of &c., being responsible as surcties for
the above named defondant in w large sumn, and having paid con-
sulerable sums of money on account of such suretyship, the said
defendant (Walker) somo timne, and about two years since, con-
veyed to me, this deponent, and the said Hiram Goodwin Bernard,
1ns equity of redemption of and in the mortgaged premises men-
tioned 1n the pleadings in this cause, upoa trust or under the
agreement and understanding tha. they should sell the same and
poy off and discharge the mortgage security held by tho said
plamuf, and the moneys due and to become due and owing to
this deponent and the said Hiram Goodwin Bernard unde: or in
relation to tho said suretyship, together with all costs, churges,
aud expenses incurred by them in relation thereto, and then to
pay the surplus of such purchase monoys to the sai¢ defendant;
and I do further say, that during tho course of the past summer I
have been in continual communication with the said defendant, on
the Island of St. Joseph, in Lake Huron, and have had many cou-
versations with him in relation to the said mortgaged premises,
and bave been fully empo aered by him to act in the said matter,
and to proceed in tho matter of the redemption of the said pre-
mises for his interest, and as agent for him, as well as on the
behalf of myself and the said Hiram Goodwin Bernard.”

The solicitor, who prepared these affidavits, swore that he
was instructed by and was acting in the interest of Bernard |
and Thompson, as well as of tho mortgagor, Walker, in using)
them for the purposes mentioned ; that there was an appeal from
the master’s report, and that be received instructions for the
appeal from Dernard and Thompson; that he cxamined the
witnesses in the master's offico, and that there was no conten-
tion between Thompson, Bernzrd and Walker; that Thompson[

- first mentioned the matter to uim, and was the one who pria-
cipally came to him. He charged bis costs against Thompson,
because told by him that he would see them paid, and would
Ppay them whken the estate was sold; that he supposed Ber-
nard know notbing sbout the payments by Walker (on account
of Mrs. Washburn’s mortgage), and did not therefore apply to
him to make affidavits. }He further swore, *‘I cannot say of my
own knowledge that Bernard was privy to the conteats of the two

. offidavits. 1 never read them to him.”

. Mr. Crew, son of an suctioneer now deceased, was also cxam-
ined for the plaintiff in this cause, and swore that he recollected
this farm being offered for sale in March, 1857. It was adver-
tised in Thompson’s name alone, Bernard objected to his own
name being omitted, and, with Thompson’s assent, the sale was
deferred a few days and new bandbills printed with  fresh hend-
ing, Bernard’s name being inserted with Thompson’s, as joint
proprictors. He says that ho heard Thompson (speaking only of
himself, and not mentioning Bernard) state, over and over again,
tbat all he wanted when the property was sold was his money and
8ix per cent. interest, and that the balance should go to Walker.

The printed advertisements of the salo were headed *To close
the settlement of an estato”—¢¢ Farm for sale.” Tho names
¢¢ Charles Thompson & H. G. Bernavd, Proprietors,” are printed

at the foot. The handbill being sigacd by W. B, Crew, as
auctioneer.

2
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In tho printed conditions of sale, the terms of payment are
atated to be 10 per cent. down; a further sum, to make up £2000,
in onc month from the «ato; at which time the purchaser ** shall
receive an assignmont of his purchased rights, free from incum-
vranco;” and the balance of tho purchase moncy to be paid in
four equsl anaval instalments, with interest at tho rate of six per
cent. per annum, to ba accured by mortgage on the property.

Marsh, a farmer, who had lived 87 yoars near the property,
swore that, in 1851, tho lot in question was then worth rather
over £2000, at ono or two yeara’ cre 'it; or £2600 at six years’
credit, by annual instalments, with iuterest ; or £3000 at 12 years®
crudit, payable in the same manner.

When it was put up for salo in 1857, it was offered at an upset
price of £20 per acre, and Marsh sworo that the land was in his
opivion worth that at the time, at six years credit, and that it
is now worth that; that there were 200 acres of wood land,
worth 40 dollars an acre; and that a farm in tho neighbourhood,
not more valuable than this, was sold in 1866 or 18567, for .8?5
an acro; thnt ho (Marsh) thought of buying the farm now in
question in 18567, as Thompson was indebted to him ; but the debt
unot being suflicient to cover the price, he did not purchase, though
Thompson, ho swore, told him he need be under no appreheusion
about the balance (that is, about being pushed incouveniently
for the balance), ¢ for that, after settling certain claims that they
had against Walker, the balunce was going to W.lker, and he
wished it to remain invested, so that he (Marsh) would have time
enough to pay.” tlealso sworo that he had several conversations
with Thompson, and *¢that it was always understood tho balanco
was going to Walker, after paying their claims,” which Thomp-
son s3id were onaccount of moneys paid by them (that is, by him
and Bernard) to the corporation of Toronto for Walker. «I
uever had any negotiations,” ho added, with *¢ Mr. Bernard about
the farm. I understood Thompson to be speaking both for himself
and Bernard, but 1 cannot sy what Lo meant; howover, he
always spoko in the plural number.”

Other w nesses placed the waluation of the property much
lower than this witness; and at tho auction no one was found
willing to give the upset price of £20 an acre, in cousequence of
which no salo took place.

Another witness (Watson), also called for the plaintiff, swore
that he was intimate with Thompson and a connexion of his, ¢ he
frequently told me, in conversation, to the effect that a deed of
sulo bad been made of the property in question, as s means to
relicve it of existing liabilities, and to protect Mr. Walker and his
family, and that the balance would acerue to Mr. Walker for the
benefit of his family, and that he expected there would be a band-
some surplus.” ¢ Thompson,” ho adds, ** told mo what I have
stated about the surplus, on different occasions during 1854, 1858
and 1866, when I was doing business along the coast of the lake,
as far as Sault Ste. Marie.  Walker and Thompson were intimate
friends ; Walker, I think, reposed great confidence in Thompson.”

The defendant Griffith was called by the plaintiff as a witness.
Ho swore that he had heard Thompson say that ho was sorry he
had put the upsect price so high. ¢ I knew nothing,” he said, *‘of
Walker baviog any claim to the property until after Thompson’s
death. Thompson frequently told me that when the property
should be sold, and he and Mr. Bernard should be paid, he
intended to give Walker the balance.”

It was proved that on the 28th December, 1853, a day or two
before tho time appointed in tho foreclosure suit of Mrs. Washburn
against Walker for paying up the amount due, Berpard paid to
Mrs. Washburn’s solicitor, from his own money as it appeared,
£1,200 12s. 6d., being the amount then due with interest,

Ho desired to Lavo that mortgage assigned fo Aim, which was
declined, for want of & proper order from Walker directing sach
assignment. The objection mado was, that no authority was
given by Walker for assigning to Bernard alone without Thompsor.
Mr. Bacon, tho solicitor who attended with Bernard to ses the
money paid by him, sworo that Thompson told him that when the
property should be sold, after he was paid principal and interest,
he intended tho balapco should go to Walker. So far as he was
concerned, he said, he bad always intended so. He said, at the
en(zlne time, that ho did not consider Mr. Walker was entitled to
edecm. ’
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The deed of 28th Ootober, 1851, was exccuted at 8t. Joseph's,
in the presence of one John C. 8pragg, who alone signed it as a
subscribing witness, and lhe gavo this nccount of what passed
within his observation:—¢ Th¢ deed was executed in my presence
by Walker and wife, Bernard and Thompson, 1 mado the inter-
lineations which made Charles Thompson a party to thoe deed
throughout; thoy are in my handwsiting ; they wero made at Mr.
Walker’s houso at St. Joscph's. I met Thompson and Bernard on
board of tho stenmbont. As soon as we arrived, Me. Thompson
asked e to go with bim and Bernard to Walker's house, to wit-
ness & document; I did not know what. I went with them to
Waltker's house. Wo met Walker at the wharf; he did not nccom-
pany us to the house ; Walker staid on thc wharf. When we
reached tho houso we passed through two rooms into an inner or
third room. Walker joined us in about fifteen or twenty minutes.
When be camo, Thompson producca a document, and Iaid it on the
table, and said, ¢ Mr, Walker, I want Mrs. Walker and yoursclf to
Jign this document.” Walker went and fetched Mrs. Walker into
the room. Mrs., Walker objected to sign the document ; cho said
she had atready signed, and she did not think it necussary she
should sign any more.  Walker then examioed the document, and
found it was made to Beroard alone, and he objected ; and then,
and for that reason, the interlineations wero made, to removo that
objection. Walker required Thompson to be a party. Thompson
replied to Mrs. Walker's objection, that the deed would not affect
Walker’s right of redemption ; that he still would have a right to
rodeem, otherwise the property would bave been sold to meet
Jinbilities that bad been incurred—that it would have been sacri-
ficed; aud he urged this mede of scttlement as preferable. 1
understood it was to raise mouney to pay off what was due on the
place, and other libilities that were pressing. After this conver-
sation the deed was executed. DBeronrd wus present during part
of the conversation. \When Walker and bis wife entercd the room,
Bernard stepped into the adjoining room. The duor was open
between the two roows, and remained open during the conversa.
tion. 1t was an ordinsry board partition between the two rooms;
» sing’s vow of boards set edgo to edge; it was vot tongued and
grooved; it was uat tight. The room we were in was a small ono.
1 have no doubt whatover that a person in the adjoining room
would hear all that passed in the room where we wero. No
accounts were gone into; no statement of figures made; no money
passed ; nothing morewas said that I know of, and upon the state-
ment I bave mentioned the deed was executed. I went up in the
steamer with Thompson and Bernard. I did not know what they
were going for until a few minutes before we arrived; they did
not show me the deed till we got into the house; I had no conver.
sation with Thompsoa aud Beruard about the deed. Ididnot read
the deed; Walker read the deed himself. All he 3aid was that Le
‘wanted Thompson’s name inserted as well as Bernard’s. Thompson,
when he producead the deed, said it was for the purpose of raising
money to meet liabilities. It was not said tbat Thompson and
Bernard were to sell the property, but to raise money oa the pro-
perty. Iam not sure that Bernard was in the room wk .n this was
said; I concluded that he was in the sdjoining room, but do not
know; I saw him leave the room where wo were, and go into the
adjoining room, but do not know whether he remaived there. 1
did not call the attention of Walker and his wife to the fact that
this was an absolute deed; I made no remarks myself about it.
% % % 1 think the time occupied was about twenty minutes oy
half-an-hour. Thompson took the deed when it was executed. I
left almost immediately after the business was finished, and went
to Sault St. Marie. I do not know whether Bernard was absent
all the time of the conversation ; I think I missed him just before
he was required to executoe the document; I think he was not
present when the discussion took place. * * * Berpard
signed the deed in my presence; he signed it at St. Joseph's, at
Walker's house ; they all signed it at the same time. I cavnot say
whether Bernard entered the room after he first left it until he
was wanted to sign the deed.”

The defendaunt, Bernard, was examined in this cause, on bebalf
of the plaintiff. His statements, bearing upon the taking of the
deed, and the object and intention of it, were as follows:

#1 remember going to St. Joseph’s Islund; I was there, at
Walker’s, about an hour; I stayed while the boat stopped to weod
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and land passengers. I bolieve Mr. Thompson wns with me; he
took the deed with him. 1 don’t know who wrote it. I can't
recolicet when the interlineations wers inserted. No accounts
were produced, that I recollect. My, Spragg went up with us, |
hanrd no talk about accounts Tho nmount was spoken of that we
bad paid, and what wo had to pay, to the Corporation. I doa't
recollect any figures be!  .nentioned. No moncy was paid. I
did not think there wa: »+ much due on tho Washburn mortgage;
1 thought not more than half was due that was found duo after-
wards; 1 thought only about £350 was due at the time; it was so
eaid. I don't remember giving evidenco in the master's office, but
I might bave donoso. I don’t recollect any negotiations to reduce
the amount. I don’t recollect stating in the master's offico m
rénsons for interesting mysclf. I don't recollect saying that Iand
Thompsen wera the nbsolute owners of the land; nor can [ account
for not duing so, except that I did not kaow much about the matter.
I don't recollect nbout my evidence; it is ten years aqs; my
memory is not very good ; 1 have frequantly forgotten matters. 1
wes in possession of the property when 1 went to St. Joseph’s
Iuland. 1 think I recollect telling Walker that Mrs, Washburn
was pressing. When first nsked I thought not, but on reflestion 1
think I did; but nothing lias occurred to alter my view. 1 went
up to get the iteed. I cannot say why I told him that the mort~
gageo was pressing.  The suit bad been commenced. 1 had nacer-
taived that it was true, I did not know when tbe debt would have
to be paid. * * * Thompson, I think, wns not looking after
tho land mor2 than mysclf. He was, however, backwards and
forwards to i't. Joseph’'s Islawd. He wished me to go to St.
Joseph's. I had po communication with Walker about giving the
decd before I \vent. 1 think Walker knew we were coming. I
don’t know who .92ld him ; likely it was Thompson. I don't know
by whom it was ar, anged tbat we should go up ; 1 did not arrange
it. T believe that fhompson bad been speaking to Welker with
reference to our going up. Thompson proposed to me to take tho
deed in my owa name some time before wo went up. I objected
to it at the time, because I wanted my money hack, ard wanted
Thompson to pay his share of what had becn paid by me, and was
to be paid; ond then Thompson agreed to go shares, and take a
joint deed. I have been in pousession of the land ever since. I
have received very little money from it. The property has always
been for sale, and it bas been let from crop to crop ; for the last
two or threo years it hins been leased. 1 don’t recollect what had
been paid when we went up to St. Joseph’s Tsland. I think ¥ have
paid the Corporation about £900. I have got receipts for all I
paid, 1 think. The property was then supposed to be worth
£1,600; but it was offered for sale by auction afterwards, and
£1,350 ouly offered. * * * The property was offered for sale
twice by me and Thompson; the last time in March, 1867. Wo
instructed Crew to offer it for sale. Thompson fixed an upset
price, and it was offered for that; I think seventy or cighty dollars
the acre. Thompson prepared an advertisement.”

On his cross-examination he said, I went to St. Joseph’s with
Thompson to get an absolute deed of the property, and Thompson
and I were thenceforth to be the owners of it. Walker understood
the transaction to be s0. * * * Thompson was a party to
offering the property for sale both times.”

Re-cxemined.—* * % « T did not read the answer over before
I swore to it. Nothing particular was said when the deed was
executed ; the deed was merely signed ; nothing was said about
the bargain; it was all arranged before we went up, and nothing
was gaid at the time.”

In the foreclosure suit of Washburn v. Walker, Bernard was
examined on the part of Walker, and made a deposition, 1n which,
among other things, b stated that he ¢ went sevoral times with
Walker to Mr. Morriso: 's offico (the solicitor for Mrs. Washburn)
about Mrs. Washburu's wortgage. ¥ * * The resson that I
took an interest ic effec.ing o scttiement be* reen Morrisun and
Walker respecting the motgage was, that 1 and Mr. Thompson
were security to the Corporation of the city for Walker. Tbere is
a mortgage vegistered upon the lands in question, in favor of
myself and Thompson, as a sccurity for our hability to the Corpo-
ration. The mortgage is ¢~nditioned to bold us barmless.”

1t was proved that soon after the execution of the deed of 28th
October, 1851, Bernard went into possession of the farm, snd
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yetnined posscssion nfterwards by himself or bis tennntx; and ho
Bimself stated that this was upon an understanding with Thompson
that hc was to pay o rent to him proportionate to Thompson's
fnterest in the premises, which was to bo governed by the propor-
tion that Thompson should be found to have paid of the liabilities
which they two had assumed to tho City of Toronto on Walker's
secount,

Tho cauee came on to bo heard upon the pleadings anud evidence

im May, 1861, beforo his Honor Vice-Chancellor Esten, when n
decree was pronounced in favor of the plaintiff, declaving him
entitled to redeem, and directing the usual accouats to be taken.
Prom this decree Bernard appealed, ns3igning as reasons therefor,
first, that the conveyance in tho pleadings mentioned of the 28th
day of Octcber, 1851, was abolute in fact as well as in form, and
was not intended to bo conditional or by way of security ; second,
that the cvidence produced to the Tourt of Chancery by the res-
pondent James Walker to prove that the assignment was condi-
tional or by way of security, was inadmissible as contravening the
Biatute of Frauds, and ought also on other grounds to have been
rejected.
- In support of tho decree, the respondent Walker assigned the
following reasons: first, that it sufficiently appeared by admissible
evidence that tho conveyance in question was not agreed, or in-
tended to be, and was not in fact, though it may havo been in
form. absolute, but was agreed, and intended to be, und was in
fact, though not in form, conditional or by way of security, as the
sanie is by the eaid decree declared to be; seconil, that the said
decrec must at any rate be sustained s far as respects the inter-
ests of the other defendants in Chancery, and the equities between
the parties cannot be adjusted, or the said decree varied or reversed,
in the absence of the said other defendants in Chancery, who are
pecessarily parties to this nppeal.

Strong and Crombie for the appellant.

Blake and J. McNuab for the respondent (Walker).

The authorities principally relie¢ on by sounsel appear in the
Judgmeant. .

Ropixseyx, SirJ. B., Bart.—As to the deed of the 28th Qctober,

1851, which the plaintif affirms was given by him, and was
accepted by the grantees, Bernard and Thompson, upon the inten-
tion and with the understanding that it was not to operate as an
absolute convoyance, but only as security for whatever amouunt he
should be found to owe to them in consequence of their having
become sccurity for him to the City of Toronto, two things are
quite plain—first, that tho deed 13 on the face of it an absolute
eonscyance as from a vendor to o purchaser, and contains not the
slightest intimation thbat it was given as a security for any pre-
éxisting debt, or that the !and was conveyed upon trust or special
understanding or agreement of any kind ; and secondly, it seems
¢qunlly clear that if wo adwit that a sale was intended, this was
not & case in which the evidence affords ground for supposing that
1t was agreed, as it sometimes is betwecn a vendor and vendee,
that the vendor should be allowed the privilege of repurchasing
upon returning the price that he had been paid with interest, or on
#oy special condition of that kind.

The consideration expressed was £1000; but it is plain on the

evidence that that was a sum named without any reference to the

“¥nlue of the land, either in fact or as agreed upon by the partics.

, The defendant Bernard, in his own accouat of what passed at St.
Joseph’s, makes that clear: ¢ No sam,” he says, ¢ was spoken of
43 the price that was to be paid for the land; no accounts were
&one into, and no sum was mentioned,” He had advanced, he
said, large sums, and expected to have to pay more, on the plain-
titl ’s account ; and without anything more definite than that as to
the amount that the plaiatiff did owe or was likely to owe to him
and Thompson, in consequence of their having become suretics for
him, it wns agreed at St. Joseph's that he should make this abso-
lute deed to them, in ~atisfaction of the indemnity they were or
might be entitled to claim.

It would be difficult to credit this statement, cven if there were
nothing express in the evidence to contradict it. Among men of
business, it could scarcely happen that such a transaction would
bo conducted so loosely; for the plaintiff could not have known
at the time what he was getting for his land, a valuable improved
farm, in & highly favorable situation; and for all that appears

cither in the deed or otherwise in tho case, he got nothing, and
asked for nothing, in the shapo of o discharge from his hinbility to
indemnify, which the defendnnt gays was tho real obieot of the
transaction.  No doubt the plaintiff might have agreed to give up
bis equity of redemption, in satisfaction of tho debt, to his sure-
tics, and that would have Leen as much o sale as if it had been
made upon a now consideration, pald to him in money; but we
can hardly believe that such a transaction would have taker piace
without any attempt to ascertain th2 true amount of the dent, and
whithout something being given that would show tho plaintiff dis-
charged.

T!E;e defendnnt Dernard states nuw that he has paid in all about
£900 to the City, It does notappear that Thompson mado any
payments.  -tut Thompson had had various dealings with the
plaintiff unco..oaed with this matter of the surutyship; and it
appears to have been agreed between the plaintiff and the other
two, that if Thompsop should ba found indebted in any sum to the
plaintiff upon these private ¢o.liings, that should bo allowed te
stand against the advances made by the two on his account ; and
Thompson and Bernard wero to adjust thy account between them-
sclves on that understanding,

Whether a large portion of the sums advanced for the plaintiff
might not have been covered by an amount of debt due to him by
Thompson, is uncertain on tho evidence. There are conflicting
statements on that poiut, and no account has yet been taken.

The plaintif had bought the farm in 1846, for £1,160, paying
£250 down, and giving a mortgage on the land for the residue.
Whether he got it for less than its value at the time, does not
appear. If tho place was not then worth more. it is proved that
it had become of much more value in 1851 ; buc as £900 of tho
purchnse money had not been paid by the plaintiff, and formed an
incumbraunce on the property, we must suppose that the plaintiff,
before he made over bis land in satisfaction, would hr 7e taken care
to seo that he got such & sum above that incumbrance, and the
interest upon it, as would make up about the value of the land in
1851. According to the evidence given by Mr. Marsh and others,
that would bardly have been accomplished by his giving up the
land by way of indemnity to his aureties, even if he had really no
debt due by Thompson that would have covered any considerable
part of what had been paid out for the plaintiff.

It is not pretended that the plaintiff got any other consideration
for his interest in the land, if he reatly did part with it absolutely.
His Jetting it go upon too easy terms, however, would give him no
claim to have the transaction looked upon as a security rather than
a sale, if for all that appeared it was a sale that was intended;
but whean we have cotflicting accounts of the real intention of the
parties, apparent inadequacy of consideration does form a fair
ground of argument.

Looking only at so much of the evidence as I have yet remarked
upon, the effect of it, I think, would be such as to producn a strong
moral conviction that the parties could not have agreed and in-
tended that the land was to be given up to tho grantees as a full
indemnity for all that they had paid or would bave to pay for the
plaiatiff as his suveties, and that, without any further accounting,
or anything more to be done, the land was to be considered as
theirs, and the matter of tho surotyship thus finally closed.

But, grantiog that that would scem improbable, we ire yet to
consider, on the other band, that no fraud or mistake in obtaining
or giviog that deed is proved or alleged, and that the dced must
therefore have effect according to its language, unless we dnd our-
gelves warranted, by evidence admissible in such cases in courts of
equity, in directing that the transaction should be regarded in a
different light.

It has been urged by the counsel for the defendant Bernard, that
there is no such evidenco as can be relied upon, or can even be
received in equity, for cutting down the absolute estate which the
deed by its language ha3 given to the grantees.

This brings up several questions, which have been already so
much discussed in this court, in several cases we have had before
us, that we muy assume ** 3m to be settled by decisions which are
binding upon us, leaving only that occasion for doubt that it is
difficult in most cases to exclude, as to the correct application of

the principles to tho facts of the particular case.
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The cases in this court which I rofer to are, Greenshields .
Barnhart, 3 Graot, 1 ; Howcland v. Stewart, 2 Grant, 61 ; Matthews
v. Holmes, 6 Grant, 1; Arkell v. Wilson, 7 Graut, 270; Wraggv.
Beckett, 7 Grant, 2205 Monro v. Watson, 8 Grant, 60.

Two of theso cascs—Greenshields v. Jarnhart, and Matthews w.
Jlolmes—having been carried to England by appeal, the judgments
given by the Judicial Committee of the Privy Council are reported
in 6 Grant 99, and 6 Grant 1. And besides theso cases, the Court
of Chauncery had occasion, in the case of LeTarge v. DeTuyll, t
Gmnt,-‘.’.2'i, to consider the nature of the cvideace on which courts
of equity can act, in bolding a conveyance to b2 & mortgage which
upon the face of it purported to be an absolute conveyance. We
bave oxpressed our concurrence in the couclusion come to in that
case, though in some Jater cases, in which it was cited, we thought
the principle on which it was determined was desired to be pushed
to a length which the decision in the case itself did not warrant.

Upon a review of the cases I have mentioned, and the many
English decisions which are cited in them, we must hold, 1 thiuk,
that the plaintiff in this case should not bo allowed to redeem, if
bio had notbiug to rely upon but the verbal evidence of witnesses
that the defendant Beruard bad, cither at tho time of the deed of
the 28th October, 1851, being exceuted, or afterwards, admitted
that that deed was only taken as a security, and was not intended
to operate a8 an absvlute comveyance. Still less couvld avy evi-
dence avail, of conversations bad with him before the deed was
made. That there may be facts shown, citber by written or verbal
evidence, which, when established to the satisfaction of the court,
may lead to the conviction that a deed on the face of it ubsolute
could not have been intended so to opcrate between the parties,
and that this will lay & proper foundation for receiving parol tes-
timony to explain what was the real naturc of the transaction, is
clear on numerous suthorities, and js explained in the cases of
L‘errgc v. DeTuyll and Matthews v. Holmes, and in the well con-
sidered judgment given by Mr. Justice Burns in Jlowland v.
Stewart, Whether, without such evidence, the proof of mere
verbal declarations of the defendant Bernard in the case before us
could have Leen admitted to contradict the deed, nced not be for
a moment considered ; for there is no proof whatever of apy decla-
rations or admissions of that kind by Bernard—none in his answer,
and none independently of it. On the contrary, the defendaunt
distinctly denies what the plaintiff affirms in that respect.

But the plaintiff relies oa the following circumstances, of which
there is evidence: first, that, according to the defendant’s own
depositior in this case, and from the other evidence, no certain
sum was paid or agreed to be paid as the price of the land, nor
anything said or considered between the parties in regard Yo its
value, nor any reckoning of the amount which the grauntees in the
deed had already paid ©  *he city on the plaintiff s account, or of
the amount which the; would be called upon to pay thereafter,
nor any amount brought forward or spoken of &s being due by
Thompson to the plaintiff on their muiual tronsactions; though
it had been understood that any debt due by Thompson should be
allowed to bo set against the moaies advanced or to be advanced
by the granteesic the deed, to the city, on account of the plaintiff.

If the transaction was really such 63 Bernard represents—simply
o sale of the land in consideration of whatever claim Thompson
and Bernard might have upon the plaintiff for indemnity—it would
certainly seem strange that the parties should have entered into no
calculations to ascertain how far the land would or would not be
a just satisfaction of the indemnity which the surctics would have
had a right to claim. If the plaintiff bad certainly no other pro-
perty than this land, and if there was uo likelihood of his ever
owning anything else afterwards, und if it was quito clear that the
plaintiffi’s equity of redemption in this lot, in addition to the
awount of any debt that Thompson then owed him, could not be
worth 8o much st that time, then it might well be that they would
agree to take the lcnd in fall satisfaction, and that the plaintiff
might be willing to 1ct it go absolately and without avy stipula-
tion for redemption. But even then it would bo stravge, among
men of business, that nothing should be done or said, either then
or, for all that appears, at any other time, with a view to ascer-

tain how the parties stood—low much the .rcties had paid, and

plaintiff was making over finally, as the deed imports ; no attempt
mado to ascertain how the plaintiff and Thompsoen then atood, upon
their wutual dealings, which would bue necessary to be known
before the relative interests of Thompson and Bernard ia the land
could be adjusted as between themselves, as it was to be, according
to Bernard’s own account of the matter ; aud strango too that there
should be notbing in writing given on the one side, or asked on tho
other, for securing the plaintif against any after claim upon him
that Thompson and Bervard might make. It stands admitted that
tho £1000 mentioned in the deed was an imaginary sum, put in
without any regard to the price or valuc of theland ; and thedeed
coutains not & word of vxplanation that would show any connec-
tion between it and the Suretyship which Thompson and Bernard
bad uadertaken.

If it was nccessary to form an opinion upon the gnestion of
fact, whether the plaintiff’s interest in the lavd was or tas not at
that time worth much more or anything more than th claim which
tho plaintiff's suretics would have had apon him afier they should
have paid all that they were lisblo for, we should bo unable to
satisfy ourselves upon the point. We know that the plaintiff’s
mortgage of tho land for £90C of the purchase money was yet un-
paid, aud perhaps some intercst on that debt. Whether that
incumbrance, added to all the claim which Thompson and Bernard
bad or might afterwards have upon the plaintiff a3 his sureties,
would equal or cxceed what the land was worth in 1851, we can-
pot tell, witbout knowing whether Thompson owed bim a debt, and
of what amount, and without some precise evidence of the valuo
of the land, and the amount which the suretics have paid in all.

1 bave no doubt that neither the want of » due proportivn
between the benefit which the plaintiff veceived from making the
conveyance, nor the want of such steps as are ordinarily taken
among men of business in conducting similar transactions, could
be relied on as sufficient for showing that the deed absolute in its
terms must bave been intended only as a security, and should bo
so treated; but this part of the case is nevertheless material as
being in accordance with and tondiog to confirm what muy be
inferred from other facts which have the same tendency.

Then snother fact proved in the case is, that when, on the 4th
November, 1857, Thompson and Bernard offered the land {ov ale
by public auction, through Mr. Crew, their auctioneer, th. , did,
by a printed handbill, signed by Crew, their agent, and to winch
their names are added in print ag proprietors, advertise the salo
as about to be made, ¢to close the settlement of an cstate.”
Now, all three were then living ; there was no cstateof a deceased
party that could have been meant. But if, as the plaintiff asserts,
the deed was only given as a sccurity, and 1f it was intended that
Thompson and Bernard shoutd indemuify themselves by selling the
estate, and should pay over to the plaintiff any surplus above their
vlaim, then there would be a settlement to be made, which might
naturally cnongh account for the sale being spoken of as a sale to
Lo 1ondo 1o clost the settiement of an csiate; ™ for umtit the
estate was sold, the uitimate rights of the parties respectively to
its value or proceeds could not be settled. This does seem, there-
fore, to point to a sale about to be made for some other purpose
than simply to turn the lana into money, at the will and for the
bencfit of the vendors as owners. It is proved that Thompson
drew up this notice, and that both he and Bernard concurred in
the terms of the sale, and were both preseat at the auction, I
refer to this ot as a circumstance by any means important, if it
steod alone, but material as streogtheniog the other evidence in
the canse—J mean the circumstance that he was recognizing the
aieopt to &cl), and acting, or cndeavoring to act whrongh bis
agent, in selling the estate, under an advertisement such as 1 have
described.

There is next the farther fact, that when the foreclosure suit
was brought by Mrs. Washburn sgainst the plaintiff, after Thompson
and Bernard had taken their conveyaunce of 28th October, 1861,
and while that suit was pending, both Thompson and Bernard sre
shown to have taken an active part in assisting the plaintiff
Walker, as owner of the equity of redemption, not only to reduce
the amount claimed to be due on the mortgage, but also to have
the time extended for payment, and to have joined in instructieg

0w much they would probably have still L. pay ; that there should | counsel for these purposes; thonghif the deed ho bad wken from
be no sum spoken of as tho reasonable valuc of th:e land that the { the plaintiff in 1851 was not taken a3 & security, but upon an
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absolute sale, the plhintiff could have had no interest afterwards
$n tho cquity of redemption, aud would have had no right.to
redeem, and would not have been the proper person to be made
defendant in the foreclosure suit.

But what the plaiutiff relies upon as most material in his favor,
and scems iudeed to insist upon u3 decisive, nre the two affidavits
of Charles Thompson, sworn to respectively on the 10th and 19th
December, 1863, and filed in the foreclosure suit of Washourn v,
Walker. Wo have to consider what those affidavits fairly import,
and what cffect they can have as evidence that can affect Bernard's
rights in this suit.

Tho first of the two affidavits, it will be remembered, contains
no statement respectivg thé deed of October, 18515 bat it is fairly
to be implied by it that Thompson recognized the plaiutiff to be
then (in December, 1853) the person catitled to redeem the pro-
perty, and the person interested in redeeming; and it was made
for the express purpose of serving and protecting his interests in
that capacity, by procuring for him & longer day than had been
set for redecming by the order madein that cause. 1t states that
the mortgaged premises were worth more than double the sum
found due aud payable to the plaintiff, Mrs. Washburn. 1 am
making cxertions on his behalf,” Mr. Thompson states in that
aflidavit, to raise the money.” * * * «And I further say
that I do verily believo that if the time be cxtended for the
redemption of the premiscs for a period of six months, the said
defendant Walker will be enabled to redeem the same.”  Now, if
the decd made more than two years before by Walker to Bernard
and Thompsoun, were rcally intended to optrate as an sbsolute
sale to them of all Walker's interest, which is what it purports to
be, then it would be altogether incomsistent with that state of
things, that Thompson should, in December, 1853, be representing
himself ag making exertions on Walker’s behalf to raise the money
for Mrs, Washbury, in order to enable him to redecm tho property.
Walker might indeed be liable under a covenant or bond for the
mortgage money after he had parted with his cquitablo interest,
but ho still would not be the person entitled to redeem the pro-
perty; aud Thompson and Beruard would have been the proper
parties to the foreclesure suit, instead of being content to appear
a3 witnesses or friendly agents merely tntervening for the protec-
tion of Walker’s estate in the land.

But the other afidavit, made in the samo suit by Thompson a
few days afterwards, is more clearly and expressly applicable to
the deed of October, 1851 ; for in it Thompson states on ¢-th,
clearly in reference to that dced, that by it Walker coaveyed to
thew (Thompson and Bernard) his equity of redemption of and in
the mortgaged premises, *“upon trust, or under the agrecment
or understanding that they should scll the same, and pay off and
discharge the mortzage security held by the plaintiff (in that suit
Mrs. Washburn), and the moneys duc or to become due to him
and Bernard under and in relation to their suretyship to the City
of Toronto, together with all costs, &c.,’”’ and then to pay the
suTplus of such purchase moneys to the said defendant Walker.
And Thompson further states in this affidavit: ¢ During tke
course of last summer, I have been in continual communication
with the said defendant (that is Walker), on the lsland of St.
Joseph, in Lake Huron, and have hind many conversations with
relation to the said mortgaged premises, and have been fully
authorized by bim to act in the said matter, and to praceed io the
matter of the redemption of the said premises for his interest, and
ns agent for hiw, as well as on the behalf of myself and the said
Hiram Goodwin Bernard.”

This is a very plain recognition by Tnompson that be and
Bernard beld the land, not as purchasers on an absolute gale, but
upon the trust or understaunding that they should sell it for the
purposes mentioned, and pay over tbe surptus to Walker. And it
is an cxpress admission that Waiker, standing in that relation, had
a right to redeem by paying the cbarges referred to, which of
course would render a sale by him unnccessary. It is not incon-
sistent with that, that be should state, as he did iun this affidavit,
that he was acting, in the matter of the redemption of the premises
for Walker's interest, and as ageat for him, as well as on the behalf
of himself and Bernard ; for hie aud Rernard were indireatly inter-
csted in staying the forcclosure, cither that a sacrifice of the pro-
perty might be prevented by giving them more tiine tosell, pr that

LAW JOURNAL.

they might have more timo to pay off Mrs. Washburn's mortgage
themselves, if that should turn out to be necessary.

‘There can be no doubt that this aflidavit of Thompson would be
suflicieut to establish as against him—if he were lving, and a
defendant in this suit—that the trausaction of Qctober, 1851, was
not in fact an absolute conveyance upon a snle, or a final relin-
quishment of all right in consideration of the debt sti)l due, but
wuy intended to bo uscd as a security by enabling the grantees in
the deed to sell the property, sud, after retaining the amount of
their demand, to pay over the surplus to the grantor; and it is
sufficicut now to establish the fact in a suit against his devisees in
trust representing the estate, who alone have becn made defen-
dauts in regard to tho interest that can be derived under him.

But it is denied that this affidavit of Thompson is evidence that
can be made any use of to affect Bernard, tho other grantee in the
deed. If, on tho face of the deed of October, 1851, the grantees
could or rather should be regarded as joint tenants, then there aro
many authorities to establish that the admissions of one would be
binding upon the other in regard to the property aund rights held
by them jointly. 1 refer to Taylor on Evidence, secs. 674, 680,
681, 653, 686, 691, 712; Lucas v. De la Cour, 1 M. & Sel, 249
Cross v. Bedingfield, 12 Simons, 35 ; Kemble v. Farren, § Car. &
P. 623.—Pcr Tindal,J. Io this case, even on the face of the Jeed,
tho grantees wonld not be joint tenants by our Jaw, but tenants in
common only, because there is nothiog expressed in the deed which
iudicates an intention to make a joint tenancy (Con. Stat. U. C.
cap. 82, sec. 10). Then, holding them to bo tenants in common,
1 do not find that the admission of one would on general principles
be binding on the other; on the contrary, it has been held that
such an admission would not be binding against the co-tenant in
common, though both are parties on the same sido of the suit.
(Tuylor on Ev. scc. 681; 4 Cowan, 488, 492, Amm. Ca.) As a
general rule, indeed, such an admission of one co-tenant should
not be binding on the other; for, admitting in this case the truth
to be that the deed was really intended by all parties to be an
absoluto conveyance, as it imports, it would be hard and unjust
that the owner of a several interest held under it should have that
interest cut down to a security ouly, because the owner of tho
other moiety had chosen for any purpose to deny that the intention
was such as the deed expressed.

On the other hand, it would be arriving at o strange resalt in
this suit, if the deed under the same words, applying to both
grantces, must be held on any evidence of the intent with which
it was made at the time to have conveyed to one grantee an abso-
lute estate and to the other a qualified or conditional estate only.
Fer notbing can bo plainer or more certain than that, for what-
ever purposc the estato was conveyed to ono grantee, it was for
the samoe purposo conveyed to the other. And I have not brought
myself to the conclusion that we could upon auny evidence given
in thig cause hold this deed to have becn a sale as to Bernard,
but only a sccurity as regarded Thompson. The common sense
view of the point scems 1o be, that if tho court are satiefied of the
truth of the statemeat, that tho deed was made as a security only
for on¢ purpose and as to onc party in the cause, it must for auvy
thing that appears in the case be held to bo so for all purposes
and as to both parties. That Bernard could have been allowed to
disprove tho statements made by Thompson, I have little doubt.
That however would scem to call for a decisien between the
opposing testimony, but a decision that of necessity must govern
the wholoe case, since the whole was one trausaction, which could
not at the samo time have been absolute and conditional, or
clothed with a trust, bat, for all purposes in the cause, must be
taken to have been cither the one or the other, according to the
conviction of the court upon the cvidence. On this part of tho
ense I think it material to zefer to the case of Irng v. Pring, 3
Vernon. 99.

Mr. Starkie, in his treatise on evidence, observes ¢ that a com-
munity of interest or design will frequently make the declaration
of one the declaration of all.”

*Thus,” he says,** in the case where partnersor others possoss
a community of interest in & particular subject, not only tho act
and agreement, but the declaration of once in respect of that sub-
ject matter, is cvidence against the rest.  The admission of one
of several makprs of a joint ynd several pramissory uoto that it
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has not been paid, is evidence against all. Such an admissiun,
however, ought to bo clear and uncquivocal.” Ile cites as autho-
rities for this principle—11 Ea. 5689, and 1 M. & Sel. 249, which I
have already referred to ; and Whitcomd v. Whiing, Deuglas, 652,
Ualess indeed this principle were acted upon, the judgwuent of the
court must, or at least might, in many cases bo contradictory
and inconsistent, and beyond question wrong in one part, if it be
right in another.

On the other hand, it is laid down in Mr. Taylor’s treatiso on
evidence, sec. 680, that in order to render the admission of one
person receivable in cvidenco against another, it must relato to
some matter :n which either both were jointly interested or vne
was derivatively interested through tho other; and that a mero
community of interest will not be sufficicat; aud he cites u deci-
sion of Lord Ellenborough at Nisi Prius, in Jaggers v. Binnings,
1 Stark. Rep. G4,where an action was brought against two defen-
dants, part owners of a vessel, and an admission made by oune as
to o mstter which was not a subject of copartuership, but only of
co-partownership, was held inadmissible against the other.

If it had been explained in that case, which itis not, what was
the tendency of the rejected admission, we might have seen that
there was an obvious propriety in rejecting it, and that the deci-
sion could not be applied as an authority in the case before us.

But whatever difficulty there may be in the way of receiving
evidence of Thompson’s written admission in his affidavit, ns
binding per s¢ upon Bernard, his co-tenant in common, cspecially
in view of what is required by the Statute of Frauds, Ifecl the
case to be clear, on the ground on which the plaintifi’'s counsct
put it, on the argument, nimely, that the defendant Bernard has
by his conduct in resrect to this transaction given sufficient reason
o conclude that the transaction which took place at St. Joseph's
Island, in October, 1851, could not have been one of absolute sale
of this land, and that there is sufficient foundation laid for the
reception of parol testimony in order to explain for what purpose
the deed in question was then made by the plaintiff Walker.

If it had been proved in the case that Bernard stated publicly,
at the auction sale that was attempted to be made, that they held
the land io security for their claims upon the plaintiff, and were
seiting the land for the purpose of satisfying these claims, aud
L)sying over any surplus there might be to the plaintiff; that they

ad computed their claims at a certain sum, and would therefore
put up the Jand at that price, it order that it might not be sacri-
ficed for & sum lesg than would satisfy the debt ; and if the lund,
at his desire, had been in fact put up at that upset price, 1
nssumeo that that would vot, in the view of a Courtof Equity, have
been treated as mero verbal declaration of matter coutrary to the
purport of the deced. It would have been treated as something
actuslly doue on his part inconsistent with the state of things to
be inferred from the deed, 2 would bave let in any further parol
evidence to show what the real nature of the transaction was. It
appears to me that what Bernard actually did and participated
in was conduct on kis part stronger than I have just supposed.
He allowed Thompson to take the principal part jo obtaining the
deed from the plaintiff, at £t. Joscph's; left him to make the
previous arrangement about it with tho plaintiff; went up with
Thowmpson at bis request, and, when he arrived there, left it with
Thompson to ucgotiste the matter with the plaintiff, waiting
appareotly to abide by what Thompson should procure the plain-
tiff to do. They held already a mortgage from the plaintiff upon
the same property, given to them the year before to sceure them
against the consvquences of the liability which they had incurred
on his account; and 1 cannot sco why they should bave desired
to get this otber deed for the mere purpnse of security, if that
were their only object (which indeed is a diffculty in the way of
supposing that the Jatter deed was meant o operate as a sccurity
ouly), except that the mortgago of 1850 required 90 days® notice
of any sale to be made by them for the purpose of indemaifying
themselves; and they may have desired to act more promptly.
But this result is plain, that Thompson, being allowed by Ber-
nard to put himself forward, as be did in tho matter, they cameo
away with this absolute deed in conscquence of what passed
between the three; and two years afterwards, when Mrs. Wash-
burn was endeavouring to foreclose upon her mortgage of much
older date, the proceedings take place which Mr. Turner relates

in his evidence. Upon all that is before us in relation to what
was done in that suit by Thompson and Bernard aud the now
plaintiff Walker, for obtaining a longer day beforo foreclosure,
Berourd seems again to have ullowed Thompson te be the acting
party of the two in whatever was neeessary for obtaining their
cominon object.

Whether Le did or did not know the exactcontents of the affida-
vits made by Thompson, does not precisely appear; but upon the
evidence before us, I thisk no jury would hesitate a moment in
concluding that Bernard was concurring in the statements mado
by Thompson, so fur that he knew svd acquiesced in them ; that
having a common interest, they were acting together in the com-
mon object of obtaining further time for the protection of Walker,
ag holding the equitable estato of a mortgagor, entitled to redeem
for his own benefit. The defendant Bernard does not pretend
that he gave any iatimation while he was being examined in the
master’s office, that ho and Thompson were the absolute owners
of the estate. ¢+ I do not recollect (he says, in his evidence in
this cause) stating in the master’s effice my reasons for interest-
fug myself; I do not recollect saying that I and Thowpson wero
the absolute owners of the land ; nor can I account for pot doing
so, except that I did not know much about the matter; I do not
recollect about my cvidence; it is ten years ago; my memory is
not very good.”

I think we cannot be wrong in looking upon Bernard, on aview
of all the evidence, as sanctioning the statements made by Thomp-
son, and in using, a8 much as ho used, the affidavita on which
they both assisted in obtaining, as if for the benefit and on behalf
of Walker, an enlargement of time which could be of no conse-
quence to Walker if he bad absolutely and fioally parted, as Ber-
nard now affirms he did, with all his interest, legal aud equitable,
in the premises.

Mr. Turncr swore that oll three were acting in this matter in
pursuit of their common object.

The principle I now refer to was carried somewhat further in
tho case of Drewett v. Sheard § I'rice, 7 Car. & I. 465, where
Pittledale, J., said to the jury, ¢ The learned Sergeant says that
the defendants are only liable for joint acts, that is, acts done (by
Sheard) when the defendant Price was present,  Still, as on the
first occasion, both defendants were present, and stated that they
acted io the assartion of a right, you will consider whether Alr.
Price did not sanction and concur in the acts done, when he was
not preseat.”  The net in that case (the re-opeuing of a ditch
which bad been filled up) was doue by Sheard aloue, in the
absence of Price.

1t is rensonable upon the evidence of Mr. Turner, and upon
otber testimony in the cause, and considering the privity between
these parties, Thompzon and Bernard, through the whole trans-

stion, that we should cousider Bernard as concurring with
Thompson in putting forwand the statements contained in Thomp-
son’s affidavit, as the means of obtaining the end which it is
proved they both had in view. The cases of Brickell v. Halse (7
Ad. & Eil. 4566), Gardner ef al. v. Moult (10 Ad. & EL 464), Doi-
lcau v, Ruthn (2 Exch. 665), and Johnson v. War('I (G.Esp. Ca. 47),
are strong to shew, not that Thompson's afiidavit signed ouly by
bim can be held to supply written cvidence signed by Bernard of
the facts contained in it, but that the putting forward that state-
ment by Berpard, or with his sanction, is an act done by him
quite inconsistent with what he now contends, that he and
Thompson were to be, under the deed, the absolute owaers of the
cstate as purchasers, without any agreement or understanding
that Walker should be allowed to redeem.  Aod indeed bis active
intervention in the foreclosure suit, for the purposes for which he
and Thompson did avewediy interfere, would without the affida-
vits bave been cvidence to the same effect, less strong perhaps
and certainly less particular, but sufficient to afford ground for
recciving parol cvidenco as to the real object in taking the deed
of October, 1851, .
1t was on thaut view of the case that the plaintifi's counsel relied
in his argument, and I think rightly. . .

Then parol cvidence being thus let in, according to the prin-
cipte constantly acted upou in such cases, we have the strong
testimony of Mr. Spragg, the only subscribing witness to the deed
of October, 1851, which may, as it appears to me, be confidently
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relied upon; for besides thut no attempt has been made to impeach
his testimony, be scems to be in no manner mixed up with the
teansaction. Beiug casuslly a fellow passenger with Thompson
and Bernard, on board the steamboat, he was requested by
Thompson to go with them and see the deed executed ; and his
attention when they got thero secems to have been the more given
to the matter, from his being requested to make an alteration in
the deed, which he did, by inserting the name of Thompson m
addition to Bernard, asa grantee, Walker, he swears, reud the
deed lumself, and finding that Thompson’s name way not in the
deed as a grantee, but only Bernard’s, he objected to it on that
account, and, in deference to his objection, Thompson's name was
added Now, if there had been no such intention or understand-
ing in Walker's miud, as that he was only making this deed asa
security, and he was about to execute the deed as a final and
absolute transfer of all his right in the land, it could not have
signified to him whether Thompson’s name was in the deed or not.
If both had agreed to give up all claim upon bim for indemuity,
on his exccating the deed which Thompson placed before him, he
might, as we may suppose, have heen content to make the cun-
veyance cither to one or both, as they might have agreed between
themselves.  If he bad been led by what had passed between him
and Thompson to believe that the deed was only to be roade use
of as a mceans of enforcing payment of the debt due by him te the
two, it was natural that he should desire Thompson’s nawme in the
deed, for he had confidence in him, and would feel more sccure
that the understanding on which he was about to couvey would
be more certainly carried out. Then the witness states that, upon
Walker’s wife besitating to sign the deed, Thompson remarked to
her ** that the deed would not affect Walker's right of redemption;
that he still would have a right to redeem, otherwise the property
would have been sold to mect liabilities that had beean incurred ;
that it would be sacrificed, and urged this mode of scttlement as
preferable.” ¢ I understood,” he says, “it was to raisc money
to pay off what was due on the place, and other liabilities that
were pressing.  After this conversation, the deed was exccuted.”
Agnin, this witness swears, ¢ Thompson, when he produced the
deed, said it was for the purpose of raising money to mect liabi-
lities. It was not said that Thompson and Bernard were to sclt
the praperty, but to raise money on the property.”

The witness Spragg speaks here of o transaction that had

d io his pr nearly ten years before; and considering
that he had no personal interest in the matter, and no previous
knowledge of the circumstances which led to the taking of the
deed, his testimony supports as nearly as could be expected in
substance the plaintiff s statement in the bill, that the understand-
ing at the time of taking the deed was that it should be and was
taken as mere sccuvity for the balance that might be duc to
Thompson and Bernard on tsking the accounts between them and
him; and that it was agreed that the indenture, though absolute
in form, should be and was in fuct a mere security for the pur-
poses aforesaid.

It supports also substantiaily the statements in Thompson's
affidavit, made 19th December, 1853, that Walker conveyed to
him and Bernard his equity of redemption in the mortgaged pre-
mises, upon trust, or under the agreement and understanding that
they should setl the samo and pay off and discharge the mortgage
security held by Mrs. Washburn (upon which she was pressing),
and the woneys duc to Thompson and Bernard under or in rela-
tion to their suretyship for Walker, and to pay the surplus of such
purchase money to Walker.

It has been objected that the case made out in evidence varies
from that stated in the bill, and docs not warrant the kind of
relief which the decree gives; for that the teudency of the evidence
i3 to cstabllsh a trust, rather than a mortgage, that is, a trust to
sell the estate and pay over to Walker any surplus above the debt
due by him ; or a trust to raisc money upon tho estate, otherwise
thaa by sale, in order to pay off thoe debt due.

But tako it cither way, the substance and effect is that theland
was conveyed, not absolutely and unconditionally, tut by way of
security, ns the bill asserte; and whether the intention was to
give power to sell the land for raising the money, or to mortgage
it for th: same purpose, Walker in cither cnse would hold an
inlerest in the property, and tho grantees would not he suffercd

to procced to a sule or mortgage against Walker's will, if he were
able and offered to pay them the woney ho owed.

The substance of tho c¢aso is, whether the plaintiff bas upon
the evidence a right to come for redomption; and it was so re-
garded in Cripps v. Jee (4 Bro. C. C. 472), where tho circum-
stances were in principle similar; and 1 doubt not in many other
cases, where what might be spoken of properly as a trust pointed
only to realizing n debt out of the property, aud paying over any
proceeds to the plaiotiff.  The reasons assigned for appealing do
not rest the appeal upon any such distinction, but sinply on the
ground that there was nothing to shew the deed to be conditional
or by way of security, or any thing but an ahsolute salc.

That is quite true as regards the form of the deed, but not true
in a larger sense.

It is true that the defendant Bernard does in his answer most
distinctly and positively deny that the deed was taken as a secu-
rity; but the rule of evidenco, which requires more than the
testimony of « singlo witness to overcome his unqualified denial,
is in my opinion abundantly comypiied with here by the corrobo-
ration which Spragg’s evidence reccives from the other testimony
relied upon. I refer to 2 Maddock’s Chancery, 580 (note b).

In my opinion the appeal should be dismissed with costs.

Drarkr, C. J., said that although he had written out his views
on this case he thought it unnecessary, after the very clear exposi-
tion of it given by the Jearned President, that he should delay the
Court with my lengthened statcment of the facts, or to say more
than thot, subscquent reflection had failed to change the opinion
which he entertained at the conclusion of the very uble argument of
Mr. Strong, by which he wasimpressed with theidea that the trans-
action which took place between these parties, if not an absolute
sale was ono of trust, the nature of which not having been
evidenced by any writing signed by the party is void under the
statute, and therefore that the appeal should be allowed, and the
bill in the Court below dismissed with costs.

Latey, V. C., thought the decrce pronounced in the Court
below was right, and that the appesal should be dismissed with
costs.

T'he other members of the Court concurred.

Per cur.—Appeal dismissed with costs.

[Drares, C. J., dissentiente.]

QUEEN'S BENCH.

Reportedt by C. RowiNsox, Fsq., Barrister-al-Law, Reporter to the Courl.

Goopwix v. Trne OTTaAwWA AND Prescorr Rainway CoMpaxy.
Sheriff’s sale of stock—Aetion by purchaser daim-ng mandamus to trantfer—C.
L. P. 11, secs. 255, 256, Consol. Stats. C., ch. 70.

In an action by a purchaser of stock at sherl{fs aale, ¢ 'aiming s mandamus to
tho company toenter the plaintill in their register as a sharcholder In rospect
of guch stock: Held, that tho provisions of Consol. Stat. C., ch. 70, as well ax
the C. L 1. 4., sece, 255, 256, must bo obeyed, and that as no copy of the writ
Liad boen serred on dufendants with tho sherifl's certificate, the plaintiff must
fail. {Q. B, M. T, 2¢ Vic.}

This was an action of mavdamus. The declaration set out that
defendents were an incorporated company, with a joint transfera-
ble stock, and that the Municipality of the City of Ottawa held

1500 shares therein: that the Bank of Montreal recovered judg-

ment against the Municipality, and exccution issued, and the

sherifl scized in exceution the said stock, aud afterwards in duo
form of law sold the same to the plaintiff, and thereupon the
sheriff gasc to the plaintiff a certificate under his hand and seal
of office, declaring that he had sold on said execution the ssid
1500 shares to the plaiatiff, and thereupon the plamtiff produced
said certificate to the sceretary of defendants, being the proper
officer ir: that behalf, and demandcd of bim to transfer s2id shares
from the namo of the muvicipality to the plaintiff's name in
defendant’s books, aserring that upon production of said certifi-
cate it was the defendant’s duty t~ enter the plaintiff vpon their
baoks and registry of sharcholders as a sharcholder in respect of
said stock, according to the statute—with the usual averment of
the plaintifi’s interest in being so entered, and doemage sustained
by defendants’ non-performance of their duty, neglect and refusal
of defendants so to do, that all conditions had been fulfilled, and
all things happened, and all times clapsed necessary to entitle
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the plaintiff to performanco of aaid duty by defendants; and o
mandamus was claimed to compel performance.

DPleas.—1. Not guilty. 2, Traversing the duty alleged. 3.
No tender of feo for the transfer. 4. That since 1852 all trans-
fers should express whether the stock transferred was old or
preferential stock : that tho sheriff’s salo and certificato were
since tho company issued preferential stock, and the certificate
given by the sherifl did not oxpress whicther the stock transferred
was old or preferential stock.

The defendants also demurred to the declaration.

The issues wero tried before Ricnarps, J., at the last Guelph
agsizes. The only witness called was the deputy-sheriff of Carle-
ton, He proved tho certificate of sale of the stock, dated 26th of
August, 1862: that the salo was on tho 12th of July: that some
time after he went with the plaintiff’s brother to the company’s
offico to get the secrctary to transfer the stock to the plawnti(f:
that he declined in fact to do so: that the witness demanded the
Dbooks to do it himgelf: and that no tender was made of fees or
demand thereof. IHe said on cross-cxamiuation that bo had made
two sales on the 2and of .July, and he served a notice on the com-
pany as well as o certificate on the 3rd of July; and on the 12th
of July another gale through the plaintiff’s attorney, Ross. The
first sale was by James Goodwin’s (plaintiff's brother) direc-
tions to the plaintiff, who was not preseut: they asked for a
certificate some time before he gave it : he thought he gave it on
the second szle, not the first: the secretary and witness and
James Goodwin were alone present.

For defendants it was objected that tho stock sold was that of
the mayor and commonalty of the city, while the stock in the
declaration was alleged as the stock of the Municipality of the
City of Ottawa ; that the certificate put in was not that vequired
by law under the Consol. Stat. C., ch. 70 : that no copy of execu-
tion wus sérved ou the company: that the duty was cast not on
the company, bhut on tho officers: that no deed of assignwment
from the sheriff reciting the trounsfer and the kind of stock was
shewn : that there was no cvidence that Ro:s or James Goodwin
had authority to purchase.

Leave was reserved to defendants to move for a ponsvit on any
of these grounds. The demurrer to the declaration raiscd some-
what the same objections, with some others, and was argued at
the same time as the rule,

Ricmanps, Q. C., obtained a rule to enter 5 nonguit pursuant to
the leave,

Cameron, Q. C., shewed cause, and cited Baller and Leake
Prec. 2103 Norris v. The Irish Land Company, 8 E. & B. 512.

Ricaards, Q. C., contra, cited Tapping on Mandamus, 233, 285,
286 ; Regina v. Scaley, 8 Jur. 406; In re School Trusices of Port
Hope, jand the Town Council of LPort Hope, 4 C. T. 4183 Inre
Schaol Trustees of Collingrwoed and the Mumcipality of Collingicood,
17 U. C. R. 1383 ; The Queen v. The Dristol and Exeter R. W. Co,
4 Q. B. 162, 1693 The Queen v. The Commissieners of Excise, G Q.
B. 981, note; Z%e Aung v. The Brecknock and Abergavenny Canal
ﬁ:)..4§3 A. & B. 2175 Lhe King v The Wilts and Derks Canal Co.,

Tho statutes referred to are cited in the judgment.

I1aaarty, J., delivered the judgment of the court.

According to the system that scems, to my great regret, to be
becoming general, to the vast increase of cost to suitors, and
unnecessary labour to all partics concerned in the administration
of justice, there is & demurrer to tho declaration and also issues
in fact.

The chief objection taken on tho demurrer snd urged at the
trial scems to be that the plaintiff bas not couformed to the re-
quirements of the Consolidated States of Canada, cb. 70.

It moay be as well to consider this firetly, as if the defendants’
view be correct the plaintiff cannot suceced.

It is somewhat perplexing to find two Acts of Parliament bear-
ing directly on the samo subject, passed during the same session,
and coming into force on the same day, and cach making ne
reference to the other, except the figures of the number of the
other Act at the cud of the clauses, adled by the consolidutors of
our Statute law.

The Common Law Procedure JAct, ¢h. 22, Consol. Stats. U. C.,
gec. 265, cnacts that ¢“ the stock held by any person in any baunk,

or in any corporation or company in Upper Canada, having a joint
transferable stock, may be taken and sold in exccution in tho
same manncr as other personal property of n debtor.”

Scetion 256, ¢ Upon the production of & certificate under the
hand and seal of office of the sheriff, declaring to whom any stock
taken upon an exccation has been sold by him, the cashier of the
bank, or the proper officer of any other such company or corpora-
tion, the stock of which has Deen sold, shall transfer such stock
from the name of the original stockholder to the person namedin
the certificate as the purchaser under the cxecution,” &e. &c.

This statute seems to have been alone in the plaintiff’s view,
and he has acted on its dircctions.

Chapter 70, Consol. Stats. C., sce. 1, declares that all shares,
&e., of stockholders in incorporated comparies shall be held to be
personal property, and shall be liable as such to creditors for debts,
and may be attached, seized, and sold under writs of execution
from the courts of law in like maaner as other personal property.

Section 2 cnacts that whenever any share has been sold under
a writ of execcution, the sheriff by whom the writ has been cxe-
cuted shall within ten Jdays aiter the sale serve upon the company,
&c., a0 nttested copy of such writ of execution, with bis certifi-
cate endorsed thercon, certifying to whom the sale of such sharo
has been by him made, and the person who has purchased the
same: and the person so purchasiog shall thereafter be a stock-
holder of said shares, snd bave the same rights and be under the
same obligations as if he had purchased said shares from the
proprietaor thereof in such form as by law provided for transfer of
stock in such company; and the proper officer of the company
shall enter such sale as o transfer in the manner by Jaw provided.

Section 3 directs a sheriff, if required, to seize, and to serve s
copy of the writ on the company, with votice of scizure, from
which time it avoids all transfers ns against the esceution, &e.

Sectivn 6 declares that notbisg in this Act shall be construed
to weaken the effect of any remedy which such plaintiff might
without this Act have had against suy shares of such stock by
saisie arrél, attachment, or otherwise, but on the contrary, the
three next preceding scctions should apply to such remedy in so
fnr4as they can be applicd thereto. That would refer to sections
3, 4, and 5.

"The rule for the construction of statutes nassed regarding tho
same subject matteris, I presume, as laid down in Dwarris on
Statutes, page 569: ¢+ It is therefore an established rule of law
that all acts in pari malerie are 10 be taken together, as if they
were one law ; and they are directed to be compared io the con-
struction of atatutes, because they are considered as framed upon
one system, and hasing one object in view.”

The clauses 255, 256 of the Common Law Procedare Act are
copicd from the 2 Wm. IV., ch. 6, an Upper Canada Aet. The
Act also cited, ch. 70, Consol. Stats. C., is a reprint of an Act of
1849, 12 Vic., ch. 23. When the latter was passed by the legis-
ature of Canada the Upper Cannda Act had been sowe ycars in
force. The Act of 1849 beging with declaring that it is expedi-
ent to make better provision for the scizurcand sale of sharesand
dividends of the stockholders of all incorporated companies.”

We think we must read these two statutes together, and that
we are bonnd to see that the requirements of each of them be
obeyed. The carlicr Act simply required the transfer to be made
on the sherifi’s certificate, declaring to whom he had sold. The
later ennctment requires that within a certain timc from sale he
must serve on the company an attested copy of the writ of execu-
tion, with his certificate cerlifying to whom the sale has been
made by him, and the person who has purchased.

We are of opioion that as this has not been dono the rule for
nonsuit must be made absolate. Rule abselute.

COMMON PLEAS.

(Reported by E. C. Joxes, EsQ., Darriserat-Law, Reporter to the Court.)

Excrisy, Praixtiee (Arprinant), v. CLaRE, DErexpast
{REsroxvaxT).
Trover—Litn—Division Court.

Tho plalntifl belug the holder of a promissory noto made by Francisand endorsed
by Thomas Somery lie, employed U, bt attoruey, to coltect the saue, whoseut
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" it to C., aclerk of a division ¢ urt, to fssuo process thercon B, on tho trial
vUtalnwd judgwent against themaker, and fallel againgt the endorser  Another
ruit was aftereards brought In the name of the samo plaiotitl, by instructions
of B, aguiust Thus. S, (theendorser on the wrmer note), upanan alleged pronnise
to jofu it 8 Dow Dote with Francis S, the consideration being the discharge of
the formner judgment against F. & ju the dlvision court. Theevidence. althoush
it 4id not prove En :ish (tbe plaintiff) to have been aparty directly to the new
arrangement, stilt sbewed that he was present and cognizant of it.

Upon demand made by tho plaintiil upon the clerh of the division court for the
note, he refused to give It up unless pald §10, and afturwards sunt it to B, the
attorney.

An achun’oﬂmver being brought for the samo, held, that the '}ﬂa!mm belng pro-
sent and cognfzant of the arrang, t botween Clark aud Thos S, he was to
1 constdered as in possession of the note, and as there can bo no lion without
possession, B.'s (the attorney's) clalm falled, and tho plaintiff was ontitlud to

Telover.
{¢. v, T. T, 28 Vic)

Trover for a promissory note, made by Thomns Sommerville, for
£18 8s. bd., or thereabouts, dated in or about December, 1861.

Second count in detinue for a similar note. Pleas to first
count, not guilty, aud that the noto is not the plaintiffs. ‘Lo the
second count non detinet, and that the note is not the plaintifl’s.

At the trial the plaintiff proved and put in & receipt in the fol-
lowing words: ¢ Received from Alesander Euglish two pounds
tea sbillings on account, costs against the note I bold, made by
Thomas Somerwille, December 27th, 1861, sigoed, Charles Clark.”
On which was endorsed, * original note £13 10s. Interest to
December, 1861, £1 123, 51.  Deposit by plaintiff, 10s.”” Thomas
Sommervillo swore that in December, 1861, he gave a note to
secure o debt of his brother’s to the plaintiff. That thero bad
been a suitin the division court on the old note, and the note now
iu question was given to pay the debt and costs in that suit.
This srrangement was made with the defendant. There was a
talk of six dollars which defendant claimed before he would give
up the note. That plaintiff had been nonsuited in the action on
the note and another suit had been brought. Thomas Medd
swore that he was present when plaintiff demauded a note
of defendant, who suid he could not have it unless he left
$5 for Mr. Brogden. Medd then saw the note in defendant’s
possession.  Plaintiff refused this, but went again scon after,
when defendant refused to give it up unless plaintiff paid $10.
Plaintiff said he had the money to pay the costs, and afterwards
he got the receipt put in. And after this again defendant
rcfused to give up the note unless be was paid $10, and said some-
thing about having received the note from Mr, Brogden, that he
had scnt it back to Brogden, but could get it back on payment of
his, Brogden’s fees.  DPlaintiff admitted that in the first suit he had
cmployed Brogden to conduct his case.

On tho defence Mr. Brogden was examined ; he snid the actien
was defended on account of hislicn on thenote; that he supposed
if he did not make a claim this defence would not havo been made
but he had no iiterest in tho cvent of the suit. His testimony
was ohjected to, but was admited. He said he was employed by
plaintiff in a division comt suit against the two Semervilies, and
recovered against the maker, who was not good fov it, and failed
against the endorser, who was good. He gave the defendant the
note now putin for collection, and became responsible to him for the
costs. He (Brogden) had authority fi om plaintiff to make the best
scttlement tor him that he could, and plaintiff never interfered in
the matter.  Defendant made the arrangemeat with plaintiff by
Brogden's direction. Hhis (B.’s) charge is S5 for cach case. Ie
(B.) attended one suit and instituted another, which eppears to
have been bronghtin the division court against Thomas Somer-
ville for not making a note to plaintiff, jointly with Francis
Somerville for £13 10s., the consideration for which was plaintiff's
discharging Francis Somerville from a Jjudgment recovered by
plaintiff against him in the division court, and which plaiatiff had
done.  On the 12th of December, 1861, Brogden reccived from
defendant the note for which this action was brought, and gave a
receipt for it, describing it thercin as the note taken by defendant
in scttlement of a suit of plaintiff agninst Thomas Somerville,
and . suit of the plaintiff against Thomas aud Francis Somer-
ville for £10 3s. 6d. Brogden would have given the note to
nlrintiflf on payment of $10, and he sent it afterwards to de-

endant with instructions to collect it and authorised him to give it
plaintiff on paymeut of S10. The learned judge told the jury
that in his opinion Brogden’s evidence cstablished tho defence,
but if they rejected it, avd were satisfied that the note was

plaintiff’s aud that defendant refused on demand to deliver it to
him, they shiould fiud for plaintiff. They did find for plamuff.
Afterwards a rule nust was granted for & new trial, because the
verdict was contrary to evidence or the weight of evidence, and
that at all events the verdict should have been for defendant on
the second count, which rule was made absolute, costs to abide
the event.

The cause was argued by Richards, Q. C., for theappellant, and
Hector Cuameron for the respoudant.

Drareg, C. J.—1 have examined the evidence in this case care-
fully, because the plaintiff’s right of property in this uote isincon-
testable, and the defendant’s right in any way toswithold it ought to
bo made very clear before eftect is given to the defenco. The
moral, right of the plaiotiff is so strong that if it must be post-
poned or Jefented on any merely legal or techuical grounds, they
ought to bo sustained beyond all doubt. The facts, as well as [
can ascertain them on the evidence, appear to be that the plain-
1iff held a note against Francis and Thomas Somerville, the foriner
being the maker, the latter the endorser. Ilo employed Mr.
Brogden, an attorney, to collect it, who sent it to the defendant, the
clerk of the division court at Millbrook, that process might issue.

Brogden attended before the judge on behalf of plaintitf, and ob-
tained judgment against the maker, and failed against the endorser,
who was the only responsible party.

After this o second suit is brought in the same division court
upon the instructions of Brogden against Thomas Sowerviile,
upon a promise alleged to have been mado by him to join with
his brother Francis in giving a new noto to the plaintiff for £13
10s., payable ten months after date, (12th of Deccmber, 1859,)
with interest. This promise was said to be in consideration of the
plaintiff’s releasing Francis Somerville from a judgment recovered
against him in the division court; I assume, the judgment as
maker of the first ;mentioned promissory note. The evidence is
wholly silent as to the agreement thus stated to bave been made
by Thomas Somerville, who though examined as a witness, has
stated nothing about it, nor does Mr. Brogden, in lis evidence,
refer to his having made it, or being personally cognizant of it.
[ infer that the plaintiff knew nothing of it nor of the second
suit, at least not until the note now in question was given. Mr.
Brogden swears ¢ English never interfered in ths matter; the
arrangement wasmade by Mr. Clark’ (defendaat) ** with English.”
{meaning Somerville, for there is other proof that it was so), by
his Brogden’s directions, so that Brogden, not the plaintiff, directed
the arrangement which was the foundstion of the sccond suit,
and it would scem directed the second suit alse, without plaintiff’s
knowledge or concurrence,

After this second suit was brought, TLomas Somerville went to
the defendant and agreed to give the note for which the present
action is brought. Knglish came there and was present cither
during the vegotiation or immediately after, and before Thomas
Somerville had left the defendaut, and signed some receipt in the
books. Iassumne the division court books are meant, and, as ¥
further assume, the receipt relating to the settlement of the for-
mer suit which the now plaintff had brought against the Somer-
villes. The note was then, on whatever day this was, in the de-
fendants hands. 1 should, fromn the statement of the cause of ac-
tion against Thomas Sowerville, have supposed the note bore dato
on the 12th of Décember, 1861, but Mr. Brogden gavo a rececipt
as follows: * A. Euglish v. Thomas Somerville, December 12th,
1861, Received from C. Clark, the note which was taken by him
from the defendant in settiement of this suit, and suit versus
Thomas and Francis Somerville, for £10 85, 5d.” Mr. Brogden
does not say what the date of the note sucd for is, butat all cvents,
the evidence is sufficicnt to shew that defendant knew plaintiff in
the transaction, and accepted his signature in his (defend ..¢'s)
books in relation to some or all the suits, that plaintiff then  sked
for the not¢ and defendant refused it, and afterwards sent it to Mr.
Brogden.

There can be no lien, unless there be possession, and Brogden
certainly was not in possession when the defendant made this
first refugal, unless the possession of the defendant is to be deemed
the possession of Brogden. As a question of law, I do not think
it was necessarily so, for Iam of opinion that the plaintiff ro-
cognised in that character by the defendant aud present at the
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arrangement ought to bo considered as himself making it, inter-
vening to discharge tho former suit, and with = right hamself to
take whatever was taken for its discharge, and that his presence
and acts superceded the authority of the defendant as acting for
Brogden as well as Brogden’s authority ar einployed as plaiatiff’s
attorney to colicct, and that no valid or existing lien had attached
in favour of Brogden at the time of the first refusal, and us a
matter of fact, I think the jury might well have found that defen-
dant was a wrong-doer in withbolding the note from plaintiff at
that time; aud again when the jury found the defendant receiving
the $10 which he had previously demanded ns the condition of his
giving up this note, they might well consider that he ought not
at the samo jnstant to take the monoy and set up that he had not
got the rate. They might reasonnbly treat his tuking the $10 as
an asertion o1 lug haviag it, aud refuse to listen to his assertion
after getting the money, that the note was out of his hands, or
lastly, when the third demaud was made, as I gather from the
evidence there was a third demand, after Brogden had returaed
this note to bim, they might well consider the plaintiff had satisfied
every legitimate demand against him.

I thick the substantial merits of the caze were with the plaintiff
that no legal impediment to his recovery was shewn at the trial,
and therefore that he should be permitted to retain the verdict he
obtained. I pay no attention, under the circumstances of this
case, to the asserted uniform praciice of clerks of division courts
to pay over money only to the party on whose instructions the
summons issued. Here the plantiff beeame kuown to defendant,
and he was aware that he was not merely o aomninal plaintiff, but
was beneficially interested in the suit.

It is unnecessary to decide whether Brogden was a competent
witness. I incline ¢ think that be was.

In my opinion the appeal should be allowed, and the rule nisi
for a new tiinl should be discharged with costs.

Ler cur.—Appeal allowed.

CHAMBERS.

(Reported by R. A. HaRRISON, Esq., Barrister-at-Law.)

HoorER V. GAMBLE ET AL.

Leave o amend afler (rial—Terms,

DPlaintif sued upen a bonad conditioned for the payment of monay by instalments,
alleging, as a breach, non payment of an instalmont which ¢wil due on 1st
August, 1838, Defendant ploaded The cause was twico trfed. On the first occa-
&ion & verdlet was taken for plsintift in the abseace of defendants. Agalust that
vordict plaintiff was relfeved on pavment of costs,  Un tho second occasion a
verdict was also rondered for plaintiff That verdict was aftorwards, on tho mo
tion of defendants. st aside, on the ground that platutiff's claim, {0 respect of
the instatment which fell dus on 1st August, 1858, was proved to have been zat-
isfled  Plalntil afterwanrds applied for Yeavo to amend hls declaration by alleg
ing noppayment of a subsequent fnstalment, viz the ous which fell due on st
February, 1359 This was granted, but only ont}  werms of the payment of the
costs of (he last trial, the rule setting aside tho verdict, and tho costs of the ap-
phcation.  Paymentof tho costs of tho first trial was not required. inasmuch as
on that occaslon tho verdict passed agatust defendants solely by reason of their
own default. {Cusxmeins, January 6, 1863.)

Plaintiff sued defendants upon a bond conditioned for the pay-
ment of moncy. The declaration alleged that defendants, by their

Jjoint and several bond, bearing date on 6th February, 1833, be-

came bound unto the plaintiff in the sum of £5000, to be paid by

the defendants to the plaintiff, which said bond was subjeet to a

condition whereby it was declared that the said bond should be

void if the said defendant, William Gamble, should, and would,
well and traly pay or cause to be paid unto the plaintiff the prin-
cipal sum of £2474 9s., together with interest in manner follow-
ing: thatis to say, the sum of £100 pouads on the first day of
August and February in each year, next after the date thercof,
with intcrest on the balance of the principal sum at cach time of
payment remaining duc until the sum of £400 of the said princi-
pat sum of £2474 9s. should be paid, and from that time the sum
of £1569 on the like days of August and February in each year
thereafter together with interest on the balance of the said princi-
pal remaining duc at each of such days, until the further sum of
£2000, other parcel of the sid principal sum should be paid, and
the sum of £74 9s., being the balance of the said principal sum of
moacy with interest thercon on st August, 1863, and in ease the

said William Gamble should make default in the payment of any
one of such instalments at the time so appointed forsuch poyment,
that then the whole of the said priacipal sum then remaining due,
and the interest thercon, should become due nand payablo inumedi-
ately. DBreach, that although the said William Gamble did pay the
soveral instalments that becamo due and payable from the dato of
tho said bond, up to and inclusive of the instalment of one hun-
dred and fifty pounds, with all interest due on the said bond on
the first day of Fcbruary, 1858, yet on the first day of August,
1858, there became and was due on the seid bond, an iostal-
ment of ono hundred and fifty pounds of principal wmoney and the
sum of thirty pounds fouricen shillings and seven pence for inter-
est. Averment, that the said William Gawmble did not pay the said
last mentioned instalment of principal and interest on the said 1st
August, 1858, whereby, and by virtue of the said condition of the
snid writing, obligatory, tho balanco of the said principal sum of
£2474 93. and interest on the said balance of principal became
and was payable immediately.

Defendants pleaded to this declaration, and upon their pleas
issue was joined. The cause was twice tried. On the first occa-
sion o verdict was taken for plaintiff in the ab of defendants,
Defendants were relieved from that verdict on payment of costs.
On the second occasion a verdict was again rendered for plaintiff
for £1815 17s. 9d. A rule was, in the term foliowing, issued,
calling upon the plaintiff to show cause why the verdict should
not be set nside. It cffected the instalment which fell due on 1st
August, 1858, only. During Michaclmas Term last that rule was
made absolute, the court being of opinion that the instalment
which fell due on st August, 1858, had, according to the evidence,
been paid.

..vagmu. afterwards obtained a summons calling on defendants
to show cause why the declaration should not be amended, by
alleging nonpayment of the instalment which fell duo on 1st Feb-
raary, 1859.

(. D). Boulton shewed cause,

DrAPER, C. J.—I am disposed to allow plaintiff to amend his
declaration by altering the breach, which was nonpayment of one
instalment to noopayment of a later instalment of the money
sccured by the bond declaved upou. The on'v question is as to
terms. There have been two trials. On the u.st the defendants
were not ready, and a verdict for plaintiff was taken in their ab-
sence From this they were relicved on payment of costs. The
cause then went down 2 second time to trial and plaintiff succeeded,
but there was leave reserved to defendant to move. On motion
made the court set aside the verdict without costs.

On this state of facts it appears to me that the plaintiff is aban-
doning altogether the ground of action he had gone down to trial
upen, not hoping to sustain it agaiost the judgment of the court,
and desires to introduce s new breach. He admits he was the
cause of tho last trial being usecless, and so by his error put tho
defendants to unnecessary expense 58 to that trial. He should
therefore pay the costs of that trial, of the rule setting aside the
verdict, and of this application. I give bim leave to amend on
these terms.

I was pressed to give the costs of the first trial also, ag the de-
claration was then in the sawe faulty state ason the last trial, but
the defendants had to pay costs to get rid of a verdict which passed
against them, owing to their own default in not being present when
the cause came on. I therefore refuse to make the payment of
these costs o condition precedent to leave to plaintiff to amend.

Order accordingly.

Hiagixs v. Tur Corroratiox oF taE City oF ToroxTO.

Amendment aflry trial—Tcrms.

Whero viatntiff oblsined a verdiet on ovidence which did not suctain his declara-
tion xsfeamed, and that verdict wasafterwards set aside, on aplication of plain.
! for leavo to amovnd his declaration 20 as to make it confurm with tho farts
wwhich he desired to prove at the trisl was granted, but only on the terms of his
prsing the corts of 1he trial, the rulo to sot aside the verdict, and the applica.
tion fuf leavo to amcnd.

{Cnauners, January 8, 1863.]

This was an action brought by plaintiff ngainst defendants for
cutting s drain which led from bis premises and so overflowing
samo with water, mud and filth.
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The defendnnts plended not guilty. .

The plaintiff took the cause down to trial in Toronto at tho
autumn assizes, 1860, and obtained o verdict. In the follo\m!g
term the verdict for the plaiatiff was set aside for irregularity in
the notice of trlal, with costs to be paid by the plaintiff. It was
then tried again in January, 1861, and the plaintiff cbtained a ver-
dist agaiost which defendant moved, on the ground that the evi-
dence did not sustain the declaration as framed. On 4th Septem-
ber, 1861, the rule was argued, and on 23rd September a new trial
was granted without costs. . . .

Plaintiff then applied to amend his declaration to make it accord
with the facts which he desired to give in ovidence. )

It was opposed on the ground of long delay since the last tri,
and it was also urged that the plaintiff should pay the costs of the
1ast trial if the amendment were allowed.

Daaren, C. J.—The verdict on the last occasion was only £25,
and would not have beea disturbed if the court could have found
any evidence which would sustain it on the declaration as framed,
yet the difticulty was discussed during the argunient, and was in
fact the main ground of the application for a new trinl. No appli-
cation was then made to amend. I have referred to my note of
the judgment then given and find it expresses no doubt that the
plaintif had sustained some jujury, for wkich, on a properly
framed declaration, be might probably recover, though I do not
yet sce how the injury can be traced home to these detendants. 1
am not sure but that I should be doing plaintifl a kindness by re-
fusing this application, but as he presses for leave to amend, Iam
not satisfied 1 ought to refuse it. It can only be granted on pay-
ment of thie costs of the last trial of the rule setting aside the ver-
dict, and of this application.

In this, I sct on the same principle as in Jooker v. Gamble de-
cided by me a fow days since.

Order accordingly.

Lawsox v. McDerMorT.

Action for seduction— Arrest— Application for leave to amend.

Where platntHT haviog caused defendant to bo arrested for the allaged seduction
of his step daughter, shc at the tims of the alleged seduction not Leing fa his
sorvice, and afterwards hasiog dlscovered that be could not at common law
waiptain the action, appiled for leasey to ameund his declaration by jeinjog his
wifo. steiking out the allegation that the girl seduced was * the daughter of
Pl and substituting tho statement that she was tho daughter of the
pl?iuuﬂ whose name was thus propuied to be fntroduced, the application was
refused.

[CaaMoERS, January 9, 1863.]

This was an application by plaintiff for leave to ameand his dee-
laration.

Plaintiff obtained a judge’s order to arrest defendant in an action
for the seduction of Eliza Shaw, *the step daughter aud servant
of plaintiff.” Defendant was arrested and gave bail, and plaiotiff
declared in the usual form. Defendant pleaded not guilty, and
that the said Eliza Sbaw was not the plaiatiff’s servant.

It appeared from the affidavits of the plaintiff, filed on obtaining
the order to arrest the defendant, that the girl was not in the
plaintiff ’s service at the time of her seduction.

Plaiotiff’s applieation was for leave to amend his declaration by
adding the nome of Winfred Lawson, his wife, whom, in an affida-
vit filed, the plaintiff’s attorney describes as * the mother of the
step daughter of pluintiff.”

Daarcr, C. J.—The plaintiff cannot maintain this action at
common law unless the givl was bis servant at the time of the
seduction.

His wifc can maintain an action under the statute though ber
daughter was not living with her when seduced.

If the mother's name be now introduced into the declaration, it
will cuable her treating her Lusband as being made a co-plaintiff
for conformity’s sake only, to recover for a cause of action belong-

_ing to Lerself, not to Ler husband, and for which he never could
have sued in his own right, and which, in the cvent of her death,
would not survive to him nor to any one clse.

Under colour of an amcendment, by adding another plaintiff, the
object is to substitute for a cause of action claimed as vesting in
himself at common law (but which be cannot prove) o cause of
action given by statute to his wife, as mother of the girl seduced,

and the declaration will require to be amended by striking out the
allcgation that Eliza Shaw 13 the step daughter of the now plaia-
tiff, aud substituting the statement that she is the daughter of the
plaintiff whose name is introduced, and this is in a case where tho
defendant has been Leld to bail.

The effect would be to allow a defendant to bo arrested for ono
cause of action and declared against for another, and as stated in
the affidavit of the plaintff's attorney, because owing to the ¢ be-
lief that the defendant was about to leave Canada, a capins was
issued to arrest him, and the urgency of tuo caso requiring imme-
diate action, the cause was instituted in the name of the above
plaintiff alone.”

1 Jdo not think that on this statement I ought to allow the amend-
ment, for which I am furnished with no authority, and which could
pot be made so as to prejudice the bail put io for defendent,

1 therefore discharge the summons.

ENGLISH REPORTS.

(From the Jurast )

COURT OF QUEEN'S BENCH.

SITTINGS IN BANC AFTER TRINITY TERS.

Resixa v. CHARLESWORTIL,

Crimiaal law—DPractice— Discharge of jury.

The dofendant was tried fir a misdemeanour. At the rial, a witness, called on
Lehialf of the Crown clafiied his peivilegs not to give eridence, on the ground
that he would thereby criminate himself. The judge, who presided at thetrial,
refused to allow him the privitege; but the witness still refusing to answer, ho
wag committed to prison for contempt of Court, and a conviction of the defen-
dant being, under these circumstaoces, imposaible, the jury. at the request of
the counsel for the prosecutlen, and agal:st tho protest of the counsel for the
defendnt, wore discharged without giving any verdict.

Held, that tho defendant ought not to be atlowid to put a plea upon tho record
sumgg tho abuve tacts, but that they cught to appear as an entry upon the
recora.

An entry was 1n3da upon tho record accordiogly, when it was further held, that
whethier or no the jndge had power to discharge the jury, what took place did
not amount to the same thing as a verdict of arquittal ; and that the defendant |
was not entitled to judament quad eat tine die, or to the interference of the
Court to prevent tha fzsuing of a fresh jury process.  Dubrtantibus Cockburn,
C J, and Wizhtman J , who thought, howorer, the cass sufliclently doubtfut
to prevent the Court interforing in the way rought for by the defeodant.

Quare. whether tho judge had power to discharge the jury in this case ?

Yer Wightman J., that he had not.

This was an information for bribery, at the suit of the Attorney-
General, against John DBarff Charlesworth, under stat. 17 & 18
Vict. ¢. 102. The defendant pleaded not guilty. .

The defendant was tried at the Spring Assizes for the county of
York, before Hill, T , when one José Luis Fernandez, haviog been
called as a witness in support of the prosccution, refused to give
evidence, on the ground that he was not bound to criminate him-
self.  The objection was overruled by the icarned judge, but the
witness still persisting in his refusal, he was committed to prison.
‘Thercupon, on the application of counscl for the prosecution, the
jury were discharged.

Sir P. Kelly, in Trinity Term, obtained leave to add a plen,
stating the above facts; and in the same term, Atkerton, 8. G.,
obtained a rule, calling upon the defendant to shew cause why
the plea should not be taken off the file.

Siv £ Kelly, Bovitl, Mellish and Maule shewed cause.

Atherton, S. G., Monk, Cleasby, and Welsby were not called
upon to support the rule, which the court made absoluto, on the
ground that the ficts stated in the plea would appear upon the
record in the ordinary course.

The following was the entry placed upon the record :~¢¢ After-
wards, nt the day and place within contained, before the Hon.
Sir Hugh Hill, Knt., one of tho justices of our lady the Queen,
before the Queen herself, and the Hon. Sir Henry Singer Keating,
-Km‘., one of the justices of our lndy the Queen, of the bench of
Jjustices of our lady the Queen, nssigned to take tho assizes in and
for the county of York, come, as well the said Attorney-General
of our lady the Queen as the said John Barff Cliarlesworth, by his
attorney aforesaid : and the jurors of the jury, whercof mention
is within made, being called, Lkewise come, who, to say the truth”
of the matter within contained, were clected, tried, and sworn.
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And afterwards, at tho assizes aforesaid, in the county aforesaid,
the said jury, so sworn aforesaid, are then aud there duly charged
with the snid J. B. Charlesworth, aud te, tho said 3. B. Charles-
worth, is then and there duly given in charge to the said jurors,
8o sworn as aforesaid, and thercupon public proclamation is made
there in court for our lady the Queen, that if there bo any one
who will inform the aforesnid justices of assize, the Queen’s At-
torney-General, the Queen’s Sexjennt-at-law, or the jurors of the
Jury uforesnid concerning the matters withio contained, bo should
comeo forth nud should be heard : whercupon Sir William Atherton,
Kat., Solicitor-General, offereth himself, on behalf of our lady the
Queen, to do this; whereupon the court here praceedeth to the
taking of tho inquest aforesaid by tho jurors aforesawd, for the
purpose aforesaid, and during the taking of the inquest aforesaid,
José Luis Fernandez, a witness produced before the said jurors
for aud on behaif of our said lady the Queen, the said Jose Luis
Fernnadez, then being o materinl and necessary witness on behalf
of our said lady the Queen, wholly refuseth to answer a certain
question put to him by tne counsel for and on behalf of our lady
the Queen; whercupon the said Sir Ilugh I, one of the said
Jjustices, having delivered his opinion that the said Fernandez is
bousd by law to auswer the said question, and h, the said Fer-
naundez, stil! refusing to answer the same, the said Sie Uugh Hal
adjudges that the said Fernandez is by reason thereof guilty of a
contempt of the court Lere; and thereupon the counsel for our
lady the Queen declines to procecd further with the taking the
inquest aforesaid, and calls upon the said justice to discharge the
snid jurors from giving any verdict thercon : against which the
said J. B. Charlesworth, by his counsel in that behalf, objects and
protests, and requires the said justice to procced with the taking
of the said inquest, so that the jurors aforessid may deliver their
verdict thercon, which the said justice refuveth to do; and there-
upon the said justice then and there, for the reasons sforecaid,
and for no other cause whatever, and without the consent and
against the will of the said J. B. Charlesworth and of his counsel,
orders that the said jurors shall be, and the said jurors, by the
Jjustice afuresaid, from giving auy verdict of and upen the prem-
- iges, arc discharged Therefore the jury aforesaid are further
put in respite before our lady the Queen at Westminster untit” &e.

Sir /' Kelly then obtained a rule to shew cause instanter why
Julgment should not bo entered for the detendant, that Lo be dis-
missed and discharged from the premises, and that he depart with-
out delay; and why the award of jury process sud all other
proceedings should not be stayed.

therton, 8. G., Querend, Cleasby, and Welsby shewed canse.—
First, there is no precedent for entering judgment for the defend-
ant quod eat sine die at this stage of the proceedings.  The proper
mode to take an objection of this kind i3 either by demurrer or
by arrest of judgment. If this application were granted, the
decision of the court could not be reviewed in a court of crror, the
issuein fact remaining undisposed of. {Crompton, J.—What we are
asked to do is to refuse a venire de novo. That refusal will ap-
pear on the record; and if we are wrong, surely a court of error
would set the matter right. (M-Mulon v. Leonard, 5 11 L. C.
931 ) Blackburn, J.—The Judgment in Camphdl v. Reg. (11 Q.
B. 799) shews that this might be done.]  Still the defendant would
have o right to be discharged if judgment quod cat gine die were
entered, so that the effect would be the same as a verdict of ac-
quittal by the jury. Sccoundly, the facts of this case do not cntitle
the defeudant to have this application granted. The judge had
power in his discretion to discharge the jury, and that is all that
need now be contended for. Whetker or no his discretion was
rightly exercised cannot now be considered. The rule laid down
Ly Lord Coke, that *¢ a jury sworn and charged in ca~c of lifo or
member cannot be discharged by the court or any other, but they
ought to give verdict” (Co. Litt. 227, b ) is not true even in felony.
The same doctrine is repeated in 8 Inxt. 110, where it is applied
to treason, felony, and larceny. And in Carth. 464, there is this
passage—* Nota, per Holt, C. J., at the sittings in Westminster,
Oth November, 1648, in a case of perjury tried before him, between
The Kng and Lerking, he sad itwas the opinion of all the judges
of England, upon debate between them, (1) that in eapital caves
a juror cannot bo withdrawa, though all parties consent to it;
(2) that in criminal cases not capital, & jurer may be withdrawn

if both partics conicat, but not otherwisc: (1) that in all civil
cases a4 juror cannot be withdrawn but by consent of parties.”
But these passages are not Iaw.  The question was much discussed
in Reg v, Newton, (13 Q. B. 71G) and all the nuthorities are there
collected. In Ferrav's case (Siv T. Raym, 84) one of forgery, it
is said to have been ¢ resolved by all tho justices, that although
the jury be charged and sworn in the caso of a plea of the Crown,
yot a juror may be drawn or the jury dismissed, contra-y to
common tradition, which hath been held by many learned in the
law,” The same law is recognised in Doctor and Student, p. 271.
Ia 2 Hale’s . C. 295, c. 41, it is said, ¢« Nothing is more ordinary
than after jury sworn and charged with a prisouner, aud evideuce
given, yet if it appear to the court that somo of the evidence is
kept back or taken off, or that there may be a fuller discovery,
and the offence notorious,” then tho jury may bo discharged. It
is not necessary to contend for anything so wide as that. [ Cock-
burn, C. J.—That doctrine i3 certainly not in accordance with
modern practice.] No; but it shews how far the rule laid down
by Lord Coke, and attributed to Lord Holt, is from being correct.

The whole subject was considered in Kintoch's case, (Fost. 15,
22). Theroall the authorities aro elaborately examined by Foster,
J , who comes to the coucluston that the rulc laid down by Lord
Coke is subject to some exceptions. There are two classes of
cases in which it is clearly now settled, that cven in felony & jury
may be discharged, namely, where a juror bas fallen ill, as in
Rex v. Scalbert (1 Veut. $9); Rex v. Stevenson (2 Leach’s C. C.,
546) ; and Rey. v. Edwards (3 Camp. 207); and where the jury
are unable to agree (Keg v. Newton, 13 Q. B. 783). In Reg. v.
Stokes (6 Car. & P. 161) the jury were discharged on account of
the absence of a mater-al witness, 1 is true that there the pri-
souncr consented, but that could make no difference if tho judgo
has no power to discharge at all.  What is contended for is not
an absolute power to discharge the jury in all cases, but a discre-
tionary power to do 8o, if it be necessary to preveat a manifest
fuilure of justice that this should be done. In the present case,
if the jury bad not been discharged, there would have been a man-
ifest failure of justice, not & merc speculative failure, as in the
case of o discharge for the purpose of procuring better evidence.
If it were otherwise, a great door to fraud would be opened ; as
by o friendly witness refusing to give evidence great criminals
might escape punishment.

Sir F. Kelly, Bovill, Mellish, and Maule, in support of theo rule.
—The result of all the authorities is, that at the present day,
“ when any evideace hath been given, the jury cannot be dis-
charged (unless in cases of evident necessity) till they have given
in their verdict.”” The rule is laid down in these words by Black-
stone in Com. 360. This rule is recognised in Conway and Lynch
v. Reg. (7 Ir. Com. Law Rep. 171) and never has been doubted
in modern times. It is contended that the exception mentioned
in Blackstone has no application in this case. What case of
« evident necessity’” was there? ¢ Evident necessity” means, the
happening of some event which renders it physically impossiblo
that the jury should deliver » unanimous verdict. Such an event
would be the death or the serious illness of the judge, juryman,
or the prisoner. It wonld rlso include cases in which the jury
had permanently disagreed.  But here there is no reason whatever
why the jury should not in this case have delivered o valid and
unanimous verdict if they had not been discharged. With the
exception of the cases which occurred about Lord Hale's time, the
practice in this respect has been uniform.  No siogle case occurs
of a jury having becn discharged at any other period, exept in
cases of necessity, as already cxplained, except in one case of col-
lusion, and in cases in which it was done with the express consent
of the prisoner. Tho case in the 21 Edw 3, ¢. 18, cited in Co.
Litt. 227 b., is cxplained by Foster, pp. 32, 33. (Sce Fitz. Ab.,
*Corone et Plees del Corone,” pl. 449.) Rez v. Jane D
{1 Vent. 69) is the case of collusion which has been referred to.
In Rexz v. Mansell {1 Anders. 103) the prisoner consented; but
Foster J , scewms to think that even in thig case this ought not to
have been done.  (Awlock's case, Fost. 31.) la Ilanscom’s case
(i 15 Car. 1, cited in 2 Hale’s P. C., 2895) one of the jury had
gone away ; the case was, therefore, one of necessity.  The cases
which follow theso in the time of Charles 1. ought not to be taken
s precedents. 1t was tho worst period of the administration of
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justice in this country. No onc would nuw pretend to say that : that a juryman, sworn and charged in the case of ife or member,
what was done in Gardiner's case (Kel. 46), Jones und Levor’scase cannot Lo A.hsch.'.\rgf:d by the court or any other, but must give a
(It 52), Whitbread and Femerek's ease (7 How. St. Tr. 79), Buok- | vcrdlc.t. .\.ow (it s plf\lﬂ that that does not.cmbrnco several
teood’s case (13 How. St. Tr. 165), and Cook’s case (1d.324) in, cases in which it is admitted vn all hauds that a jury may, accord-
which the juries were discharged for mere waut of evidence, are ing to m‘odcrn practice, bo discharged. My Lord Coke takes
cases by which courts of law ought now to be governed. Since ; notice neither ot the case of the death of o juryman, nor of the
the revolution tho practico has reverted to the older and more cor- | iliness of a juryman, readering it imperatisely necessary that the
reet rule.  Wherever the question has been raised, and the case | trial should be stopped. It was pointed out, indeed, by Mr. Mel-
bas not been one of evident necessity, the discharge has been lish, in his most lucid and able argument, that my Lord.Coko
refuscd or held to be wrong. (fex v. Perkins, Carth. 465 ; Rezv. must bo considered as not comprehending that case, simply
Morgan, 1L, 9 Geo. 2, cited in Fost. 23; Rex v. Jeffs, 2 Str. 984 5 beeanse tho jury wpu\d, ipso fnct?, be dlsclmrgc«! in such cages by
Conway and Lynch v. Reg., 7 Ir. Com. Inw Rep. 161.) On the | the very force of circumstances, inasmuch as, cither by death or
other hand, all the eases in which the discharge has been made, | by such illness as rendered a juryman's departure from the court
and oot impeached. are cases falling withiu the rule now contended | & matter of absolute necessity, the jury would !.)e reduced below
for. In Rex v. Kinlock the prisoner had assented. In flez v. | the lawful number, and would therefore be dxssolvct}. But it
Mradow (Fost 76) tho prisoner was taken in labour. In Rez v. | must further be observed, that Lord Coke takes no notico of cases
Ediards (3 Camp, 207) a juryman was taken ill. In Res v.|in which it is admitted now that a jury might bo properly dis-
Newton (13 Q B. 716) and Reg v. Davison (2 Fost. & F. 250) | charged, as in the case of a discharge at the desire of the accused,
the jury had permanently disagreed. With tho exception, there- | with the asscat of the prosccution, or the case (one now of cvery
fore, of the short period which immediately preceded the revolution | day occurrence) of a jury being discharged on account of the 1m-
the whole course of authoritiesis uniform, and shews, at the utinost, | possibility of their agrecing to their verdict. Andndecd, if weo
that except in cases in which it is physically impossible that the | go back to the period at which Lord Coke wrotc—the earlier
Jury should deliver a voanimous verdict, cases of collusion and | perjod of our law—one sees that the very object of the coercion to
cases of consent, the jury when once charged cannot be discharged | which juries were subjected in those times was to enforce by
by order of the court. Secondly, if the discharge of the jury was , duress, if necessary, the unanimity of v.crd.xct yhuch the law
wrong, there is error on the record; and though tbis might be | required. Hence, tho practice of taking jurics in carts to the
rectificd by n subsequent proceeding, still it is the duty of this, confiacs of the county, keeping them together for the purpose of
court to rectify it if thereare any legal means of so doing. Surcly | compelling them to give a verdict, at however much of personal
this court will not say that the discharge of the jury was wrong, | inconvenienco aund suffering, not discharging them until the com-
and would be available, on arrest of judgment or in error, to | mission of the learned judge was at an end, by his ccasing to be
reverse the procecdings, and yet send down the prisoner to stand | within the confines of the county to which be buad been scut. If,
a trial which, in the opinion of the court, must in any case prove | then, this was tio law at the timo Lord Coko wrote, certainly the
abortive. The case of Conway und Lynch v. Reg. shews that the | law has undergone many most important changes at later periods.
prisoners aro entitled to judgment. Cur. adv. vult. But I think it may perbaps be questioned, notwithstanding the

On the following day (June 26) the judgments were delivered. | great authority of that great name, whether my Lord Coke was

CocksurN, C. J.—I am of opinion that this rule must be dis- | well warranted in laying down the law in the positive terms in
charged. I adhere to the view expressed by the court in the | which ho stated it; for if wo look to tho passage in Doctor and
course of the argument, that if we could see our way clearly to | Student, which was referred to in the course of the argumeat, and
the conclusion that the learned judge, in discharging the jury in | if we look to what was stated at the conclusion of the report of
this case, had exceeded the limits of his judicial autbority, and | Mansell's case, in Anderson, it would certainly lead one strongly
also could seo that the discharge of the jury operated virtually us | to surmise that a different practice cxisted in the courts anterior
an acquittal of the defendant, the court ought not to allow its | to the day at which Lord Coke wrete ; and it is observable that he
process to »e further used, with a view to the prosecution of the I founds big doctrine on the authority of a singlo case; and 1 think
second trial, but ought to make this rule absolute to enter final | it is impossible not to believe that Foster, J., was perfectly right
Jjudgment for the defendant, notwithstanding that course might ; when be said that that case did not warrant the conclusion at
place the Crown in 2 more disadvantageous position with reference | which Lord Coke had arrived. At all events, it would seem that,
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to the bringing error upon such judgment of thiscourt. But I am
cqually clear, that unless the court can see its way conclusively
to that result, it ought not to interfere in the present stage of the
proceedings, but ought to leave the defendant, if on the second
trial he should have the misfortune to be found guilty, to move
in arrest of judgment, or bring his writ of error, as he may be
adviged.

. Two questions present themselves: the one, whether thelearned
Jjudge had authority to discharge tke jury under the circumstsnces
of this case ; the second, whether tho effect of that dischargo of
the jury, if done without authority, entitles the defendant at once
to the judgment of this court, that he go without delay. Upon
neither of those propositions is my mind at the present moment
in that state of conviction and certainty, that I feel that the court
ought to interpose in the manner prayed. On the contrary, I am
bound te say—although I by no means desire that this should be
considered to bave the character of = definite opinion and jndg-
ment—that the present inclination of my mind. as at present
advised, is adverso to the defendant upon both those points.

In the first place, with refercnco to the question of the authority
of the judge to discharge the jury, I think it is impossible, after
the argument that wo have heard, and the authoritics which have
been brought to our notice, not to feel that the law is, to a certain
extent, 10 ap unsatisfactory condition. ¥ apprenend that in no
part of our procedure has the practice of the courts more fluc-
tunted than with reference to the question of the discharge of
Jjuries on criminal trials. If we go back to my Lord Coke, wo
shall find him stating, in the most positive and unquslified terms,

at a very short period after Lord Coke wrote, the doctrine thus
1aid down by him in the 1st and 3rd Inst. was not recognised as
I the truc doctrine by tho judges of the time to which I have referred;
- for we find, from the explicit statement of Lord ilale, who wroto
witbin a comparatively recent period after the publication of Coke’s
Institutes, that the practice not only at the great criminalt court
uf this country, the Old Bailey, but upon the circuits, was directly
contrary to the doctrine laid down by Lord Coke, and that both
at the Old Bailey and upon the circuits it was the habit and prac-
tice of the jndges, in cascs where the prosecution appeared about
to break down from the failure of proof, to discharge the jury, in
order that an opportunity might be afforded of supplying the
deficiency. One of two things follows—either the propositions of
Lord Coke upon tbis subject were not considered by the judges
who immediately followed him as the true exposition of the law,
or clse this was considered not a rule of positive law, but simply
of practice and procedure, subject to variation bv the authority
vested in the courts of this country to regulate their own practice ;
because it is quite clear, and thero can be no doubt about it, that
that which has been ascribed in the course of this argument, and
elsewhere, to a tyrannical and oppressive practice, which srosein
the time of the Stuarts, was in fact a practice which existed for
many years anterior to the time when its abuse caused it to be
brought into question. For there can be no doubt, that, although
by Scroggs, C. J., and his fellow jnstices, in the case of Whitbread
and Fenwick, to which so much ullusion was made in the course
of the argument, this practice of discharging jurics for the purpose
of furthering the administration of justice and preventing its frus~
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tration, was converted into an engine of party and political oppres-
sion, yet, when afterwards Whitbread and Fenwick were a sccond
time put on their trial, it is o total mistake to say, that cven
Scroggs and his associates wrested or violated the law ; they only
held that to be the law which, according to Lord Iale, had been
for many years before, by the most virtuous judges, himself among
the number, treated as tho law, aud adminictered n9 such. DBut
I can quite understand that, in consequence of the scandalous
abuse of this judicial power aund discretionary authovity ag an in-
strument of tyrannical oppression in such a case as the cno to
.thich 1 have been referring, the judges would consider whether
the henefit to bo obtained in preventing the occasional defeat of
Jjustice, owing to defective evidence, by the postponement of a
trial, was not bought at too dear a cost, seeing the abusc to which
such a practice was liable to be exposed : and hence came, no
doubt, the consideration of the judges among themselves, to which
Lord Holt referred, when, in Perkin’s case, he stated how the
Jjudges had agreed that the law should in future be ndministered.
Whetber that was upon a consideration of the authorities, and a
preference for my Lord Coke's view to that which had been
adopted in tho peried which elapsed between his time and Lord
Hale’s time, and tho time of the revolution, or whether it was a
matter of arrangement among themselves as o matter of policy and
expediency, it is difficult to say: it may bave been either. There
is a great deal to be said, I think, on both sides of the question.
As Lord Hale points out, it is a grievous and a lamentable thing
-~ great scandal sometimes as well as a lameuntable thing—thnt,
from some defect of evidence which ougbt to have been forthcoming,
and which possibly, by 8 postponement, might easily beo supplied,
notorious criminals escape the punishment which ought to await
them, it being piain that a single case of escape from punishment,
upon manifest although not legally proved guilt, is of the most
mischievous consequence ; one such escape operating to encourage
others to commit crimes infinitely more than the conviction and
punishment of many guilty men will operate to deter them from
80 doing. But, on tbe other band, there can be no doubt that it
may, in many instances, become the means of imposing great
hardship aud oppression upon the prisoners, especially of the
lower class, as suchk persons generally are, who msay find means
or a single occssion to obtain legal assistance, and the presence
of witnesses who could speak to their iunocence, and on the second
occasion might want means to provide those advantages. There-
fore, I think, on the balance of good or evil, the law or practice,
call it which you please, established after the revolution, and
which has existed from that time to the prescut, i3, on the whole,
by fur the better one, and the one which ought to be adbered to.
The question i, however, whether it is a rule of pesitive law, or
whether it is one of practice; and then arises tho question.
whether it is open to exception, and whether the present case
would come within any such exception. What I am at the present
moment pointing out is, that the law has fluctuated, and has been
differently stated ut different periods ; for even, as stated by Lord
Holt, as the resolution of the collected judges of England, it is
quite plain that that statement of the law is no longer conformable
to the practice which has prevailed at subsequent periods; for
Lord Holt states that these three propositions—that in capital
cases a juror cannot be withdrawn, though all parties consent to
it; thatin criminal ¢cases not capital a juror may be withdrawn,
if both parties conscnt, but not otherwise; that ia all civil cases
a juror cannot be withdrawn$ but by the consent of all parties.
Now, the first proposition was overruled in the case so much
adverted to—Kunlock's case—because there the prisoner desired
it, and tbe Crown assented to it. I see no difference between the
case of the prisoner desiring it and the Crown assenting, and the
case of the Crown desiring it and the prisoner cousenting, if the
prisoner considers that the postponement of the triat and the dis-
churge of the jury will operate to hisbenefit. Icannot understand
o principle such as thatcontended for on the part ot the defendant,
that there should be this authority if the prisoner initiates the
application, and the Crown consents to it, and that there should
pot be the same authority if the Crown initiated it, aad the pri-
soner, for his own purposes and convenience, assented to the pro-
position; but the proposition, as found in Lord Holt, wauld
embrace the case which actuelly aroso in Kinlock's case, because

there, there was the consent of both parties, But besides that,
he goes on to sny, that in criminal cases not capital & juror may
be withdrawn if both partics con<ent, but not otherwise; and so
in civil cases.  That cotirely excludes the case of necessity, It
excludes the case, which I may call a cage of guas: necessity, where
the jury is discharged in consequence of their not being able to
agree. It is snid, however, that that i3 a case of necessity too.
[ do not agree in that proposition. 1f by nccessity you mean, as
was argued for, pbysical necessity—that is, that the jury, from
inability any longer to discharge their functions of jurymen, must
be diecharged, because it would be an inluman practice to keep
them together any longer—there aro many cases in which we now
discharge juries where that state of torture dues ot arise; and I
understand even Sir Fitzroy Kelly to admit, that if a judge be-
comes satisfied that the difference of opinion among the jury is
permanent, and that there is no hope of their ever being brought
to unanimity, o judge bas ther authority to discharge them. I
entirely ngree in that. It is not necessary that you should wait
—and, on the contrary, you ought not to wait—until the jury are
exposed to the dangers which arise from exhsustion, or prostrated
strength of body and mind, or uatil you bave the chance of con-
science and conviction being sacrificed for personal convenience,
and to be rclieved from suffering. Our ancestors seem to have
thought differently. They seem not to have cared by what means
unanimity was secured, so long as it was secured ; but I think, in
our days, that doctrine would not be e tertained or acted upon
by any onc. Therefore, I say tho statement of the law, as lald
down by Lord Holt, is nut in conformity with modern views on
the subject.

Ther we have o third statement of the law in Blackstone’s
Commentaries,who lays it down that the jury canuot be discharged,
unless in cnses of evident necessity, untl they have given in their
verdict. There, again, I say that i3 not a true or correct exposi-
tion of the law as practised in ourday. Ve do take on ourselves,
without the consent of parties, both in criminal and civil cases,
where we find o jury hove given a case all the attention they can
bestow on it, that they have fully cousidered it, and that they
cannot agree, and we are satisfied and confident that that is the
trae state of the fact—we do take on ourselves to discharge juries;
and I trust that no judge will shrink from taking that course,
because, as I said before, the jury ought not, if they cannot con-
scientiously bring themselves to » unanimous view of the subject
to be exposed to persoual suffering in order to obtaia that unan-
imity, nor ought the parties to be exposed to the danger of a
verdict which is not the result of the true conviction of those who
are to decide the case, but the result of tho suffering of those who
cannot endure the inconvenience, aod who must give way to those
who bappen to be stronger in mind or body than themselves. At
the same time, while I cannot but point out these fluctuations in
the law, still I entirely concur in this—that upon the whole, the
doctrine or tbe rule, whether of law or practice I care not—that
a jury shall not be discharged at the instance of the prosecutor,
1 order to enable the prosecutor to obtain evidence of which at
the trial thero appears to bo a failure, is a sound salutary rule,
and one that ought not to be departed from. Whether it be posi-
tive law, or whether merely o regulation of practice made by the
judges in the time of Lord Holt, is to me & matter of comparative
indifference. It has been the wuniform practice of the judicial
authorities of this country from that time to tho present; and I
take it, that & rafa prazis like that becomes substantially s part
of the law, and that no judge or body of judges ought to depart
from it ; and if it is found inexpedient, with a view to the admin-
istration of justice, with reference to those results that Lord Hale
adverts to, it should he the act of the Legislature by which such
a practice should be attered, aud not the regulation of a body of
judges, still less the act of an individual judge. DBut at tho same
time I should be excecdingly reluctant to say that there may not
be cases in which there may be, superadded to the mere defect
and tailure of evidence, some additional circumstance which may
call for the exerciso of judicial authority to prevent a defest of
justico; ond therefore I am exceedingly reluctant to lay it down,
that the law is a positive law, such as cither Lord Holt or Lord
Coke have referred to in the psssages to which our attention has

been called. In the course of tho argument I put the case of &
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witness, cither kept away from the court, or prosent‘in tho court,
aud 12fusing to give evidencs, in consequence of having been tam-
pered with by tho prisoner, or those acting on behaif of the
prisoncr, and justice th}xs frustrated, and I am not prcnnrcd to
say that in such a case it would not be the duty of the judge to
jaterpose, and to take upon himself, by virtue of his judicial au-
thority, to prevent the frustration—the scandalous frustration of
Justice, which would take place if a man were to be acquitted
under such circumstances. I put that more than once in the
course of tho argument, and I did not hear it fairly grappled with,
“Even Mr. Mellish, with his clear logical mind, and his nbility‘ns
.a disputant, did not appear to mo to be competent to grapple with
* the case. It may be smd, it is true, that it is better that in such
a case there should be defeat of justice, however humiliating to
those who administer it, and the public, who have an intercst in
its adwministration, rather than that a great principle and a salutary
rule should be infringed upon ; and it was said, that although it
is true that no man, even in his wildest dreams, would think of
imputing corruption to English judges, or the possibility of their
being influenced by corrupt motives, they might be rash, or vain,
or impatient, and under such circumstances lend themselves to the
purpose of oppression in the administration of the criminal law.
1 own that I am not influenced by any such idlo apprchersion. I
have been now for some years at the bar and on the hench, and
have seen a good deal of the administration of justics, and [ never
yet saw a judge who, either from rashness, or vanity, or imgatience,
would lend himself to any such purpose, or do anything that way
not right and fair, to the best of his knowledge and ability, between
the Crown aud the party accused. It would not be becoming in
me to vindicate, or think of vindicating, myself from any such
possible imputation ; but, as regards those with whom I have the
honour to act, cither in this court or any otber court, I must say
with reference to any such offensive imputations, that I believo
the Bar of England would at once repudiate the notion of there
being any charce whatever of daoger to the accused, from either
the rashness, the vaunity, or the impatience of judges: impatience
there may be sometimes; the question is, whether it is not an
honest and well-justified impatience, when elaborate arguments
arc wasted upon imwmaterial and undisputed propositions, or when
material matters are in question, instead of forensic crgument and
disputation, when time i3 occupied in idle or commonplace decla-
mation, or when arguments and observations are repeated again
and again, nnd over agmin, to tho wasteful abuse of the timo of the
court, which is in fact the time of tho suitors and of the country?
Now, I say this, that I am not prepared, cither as a matter of law,
or as a matter of expedicucy, to give up the judicial authority of
a judge presiding at a criminal trial, in a case where justice is
frustrated by what may be deemed to be the act of the prisoner,
or something in which e concurs and co-operates, to allow justico
to be defeated rather than exercise the authority which he may
be believed to possess of postponing the trial, by di- Yarging the
Jury. That would bring us, however, to this question—whether
there aro cases where, independently of the concurrence of the
accused in the means whereby justice is sought to be frustrated,
o judge may be justified in postponing the trial in order to prevent
that frustration taking place ; and we mast take it here, that in
this case the act whereby justice was defeated, or about to be de-
feated (because although, of course, we do not assume that the
prisoner was guilty upon the charge preferred against bhim, yet
Justice was frustrated in this, that the enquiry was prevented by
the act of the witness) was not onc in which the defendant co-
operated ; and the question is, whether, under those circumstances,
even suppoting that & judge has in some cascs, the authority to
which 1 have been adverting, this was a case in which it could
properly be exercised. The juclination of my opinion is, that
under all the circumstances, if my learned brother who presided
at this trial had the authority in question, it was a case in which
it was not wrong to exercise it. On that there might be differences
of opinion : somie might think it was a case for its exercise, others
not. I do not desirc—it is not necessary, in the view I take of
the csse—to give any definite opinion on the subject. I think it
is oue of those cases on the confines, in which it is difficult to say
what one would have done on the subject. This I know, that a
more careful, cautious, or couscientious judge than the ono who

did act,and cxercised hisdiscretion on this occasion, never sat vpon
the bench ; nad ns 1 find that all he doubted of was his legal power,
but that he entertained no doubts as to this being a fit case for its
exercise, if he posscssed it, far be it from me to say that ho acted
wrongly.

But this is not the only difficulty in this case. We come to tho
second question in the case, and that appears to me to present
still greater difliculties i. the way of tho defendant. Assuming
even that the judge had not this power, or that he exercised’it
improperly, then comes the question, whether what he has done
amounts to an acquittal of the prisoner, so as to entitle the pri-
soner to have judgment entered up for him as though he had been
acquitted, becauso that is the practical result of the judgment
which wo are pow asked to enter up on behalf of tho defendart.
I must say, on this I can add nothivg to the conclusive rensoning
of Crampton, J., in the case in 7 Ir. Com. Law Rep., on which so
wmuch obgervation has been made.  No case of such a plea as this,
except in that case, has ever been known to the law It may be
said, and with truth, that that may be because, since the days of
Lord [lolt, jurics have not been discharged, and therefore the
occasion of such a plen has never presented itself. But 1 agree
entirely with Crampton, J., that the ouly pleas which are known
to the law of England to stay s man from being tricd upon an in-
dictment or an information, are the pleas of autrefors acquit and
autrefors convict, and it is clear that this amounts to neither. 1t
is said that a man is not to be tried twice, and is not a second
time to be put in jeopardy, and that that applies equally in a caso
liko the present a3 it does in a case whero the man has been ac-
quitted or convicted before. Butin that I cannot concur. Again:
1 say the reasoping of Crampton, J., is, to my mind, conclusive
on the subject. It appears to mo that when you talk of a man
being twice tried, you mean a trial which proceeds to itslegitimato
and lawful conclusion by verdict; that when you speak of a man
being twice put in jeopardy you mean put in jeopardy by the ver-
dict of » jury, and that he is not tried, that he is not put in jeo-
pardy, until the verdict comes to pass; because, if that were not
so, it is clear that in overy case of defective verdict a man could
not he tried a second time ; and yet it is admitted that in the case
of a verdict palpably defective, although the jury have pronounced
upon the cage, yet if the verdict be defective, it will not avail the
party accused if he is a second time put on his trial. I cannot
say, therefore, that in my humble judgment, as at present advised
—though it i3 not necessary to state more than that such is the
present state and inclination of one's opinion—I cannot come to
the conclusion that there has becn in this case a trial ; that the
accused has been put in jeopardy; or thathe is at all in the position,
either in point of fact or in point of law, of a man whe has been
onco acquitted, and who, baving been once acquitted, cannot a
second time be put upon his trial.

Now this being the view which I take of this matter, after all
tho attention which I have been able to give to this case—though
as 1 said before, I do not at all wish it to be understood that in
that I am speaking as upon a settled and final conviction and con-
clusion——in this state of things I do not think it is fitting for us to
interpose, and that is all we have to deal with on tho present
occasion. It may be a hordship on the accused, it is true, that
he should be put a second time upon s trial, when, perhaps,
when this record shall finally bo made up, and judgment cotered
up one way or the other, and that be taken to a court of error, it
may be held that be ought not to have been put a sccond time
upon his trial; but that I think we cannot help. Probably, it
will bo the only case in which such a question could present itself,
because, if this be taken to & court of error, we shall have it finally
and defivitively settled whether or not a prisoner, who, instead of
having a verdict given ono way or the other upon this trial, is a
second time brought to trial, because the jury bave been discharged
on the first occagion, is entitled to have the benefit of those circum-
stances to operate by way of acquittal, so as to entitle him to
fioal judgment. Whenever that is settled, as I suppose it will be
in this case should it eventually become necessary, this question
will no further arise. The great and important question for con-
sideration in this case would then be finally and conclusively
settled, and no such case can afterwards arise. The present ques-
tion is, whether wo are bound at the present moment, in this state
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of the record, to intorfere, and to prevent this case from going to | better and moro cogent evidence might be obtained, is more

its finn) conclusion. [ think, that, unless we gee our way ctearly
and conclusively, as I said before, to the settled aml certain cone
viction that the defendant is cntitled to be treated as though he
had had the benefit of nn requittal, we cannot with propriety in-
terfere. It may bo—I do not say that it is so, the inclination of
my opinion is tho other way—but it may be, that by such a courso
wo should deprive the Crowan of the- opportunity of taking thic
case to cerror.  Therefore, I am of opinion that we ought not now
to interfere ; that this cuse must take its course, like many other
cases whero 6 judge may have erred, if in this case he should havo
erred. Thero may be cases in which thero is no remedy except
in the cvent of a result fatal to tho accused, that might give him
an cquitable ground for the clemency of tho Crown, in tho shape
of a pardon, if serious doubts should be entertained as to the pro-
pricty of the proceedings. Dut in this case even that wonld nat
bo necessary, because thero is tho opportunity of taking the
opinion of n court of error in case eventunlly the result of the trial
should bo agninst him. All 1 can say is, that at present I am of
opinion wo ought not to interferc, and therefore this rulo shuuld
be discharged.

Wicntyay, J.—1 should have wished for a longer tune, in o
case of this importance, to consider tho many, and not always
concurring authorities that have beca cited upon the argument ;
but as time is of importance, a3 it is said, I have given themn the
best consideration that I can.

The two great questions that were argued before us were—first,
whetber the judge who presided atthe trial was warranted in
discharging tho jury ; snd, secondly, whetuer, if he was not, the
defendant could sgain be put upon bis trial, and this court grant
a venre de novo ; or whether the defendant was entitled, upon the
matters appearing upon the record, to judgment guod eat sine die.
1t appears by the record that the defendant, being charged with
o misdemeanour, pleaded not guilty ; that a jury was impannelled
and sworn to try that issue; and that because a material and
necessary witness for the Crown refused to give evidence, the
judge, at the request of the prosecutor’s counsel, discharged the
jury from giving auy verdict.

Upon the first point, nomely, whether the judge was warranted
in discharging the jury under the circumstances stated upon the
record, o great many cases wero cited in argument, some in which
the jury bad been discharged on criminal trials, upon grounds
nearly similar to that in the present case, and others in which the
jury had been discharged on the ground of necessity ; as upen
the illness of & juryman, or of the prisoner, or other circumstances
occurring which rendered the further proceeding with the case
impracticable ; and it was said, and I believe correctly, that in
no instance hau ibe jury been discharged under such circum-
stances ns the prescnt since the Revolution. 'The cases will be
all found collected in the report of the case of Conway and Lynch
v. Reg., and were all commented on in the course of the argument.
In Rex v. Kuwlock, Foster, J., also reviews and comments upon
the cases and the law upon this point, and expresses a strong
opinion rgainst the propriety of the Court, i its discretion, dis-
charging & jury after evidence given and concluded on the part
of the Crown, merely for want of sufficient evidence to convict,.
but refrains from giving any opinion as to the propriety of such
a courso where undue practices have been used to keep witnesses
out of the way, or where witnesses have beer prevented by sudden
aad unforeseen accidents. The caso nearest to the present which
Lns ocenrred in modern times, of which I am aware, is that of
Rex v. Wade, in which the prosecutrix, in a trial for a rape, when
she came to be sworn as a witness, appeared to be wholly ignor-
ant of the nature and obligation of an oath; and the judge before
whom the trial occurred discharged the jury, in order that the
witness might be instructed ac to the matters upon which she was
deficient, but rescrved the propricty of the dischbarge of the
jury for the consideration of the judges, who all, with the excep-
tion of two, who were absent, were of opinion that the discharge
of the jury was wrong, and that the prisoner ought to have been
acquitted; and a pardon was recommended.

It is obvious that the power of discharging a jury at the
instance of the prosecutor, ov the ground that the evid ice is not
strong enough to warrant a conviction, but that upon vr- “her trial

objectionable than in wuch o case, and way produce the greatest
hardship upon the prisoncr or defendant, and I cannot thick that
such a power ought to by exercised upon such a ground; auwl |
think that in this case my Brother Hill, whose only object was to
prevent what ho most reasonably considered might probably pro-
duce, a failure of justice, was wrong in discharging the jury upon
the ground suggested in the presont case.

But assuming that he was wroug, the secoud question then
arises, how can this error of the judge, if it be onc, bo taken
advantage of by the prisoner or detendant, in case it is proposed
o put him upon trial a sccond time? Or, indeed, can he take
advantage of it at all, except as a ground for the interference of
t‘l;o ;Jrown, by 8 pardon, as recommended in tho case of Rex v.

Yade?

It is said for the defendant, that he is cntitled to judgment upon
the record as it stands, guod eat sine dre, upon the ground that,
as the judgo at the trial ough* not to have discharged the jury,
but to have directed an nequittal, he is cutitled to bave the sawe
judgment as if he bad been acquitted. DBut no precedent or
authority bas been cited to warrant such n judgment in such a
case. 1In the case of Conway and Lynch v. Reg., the court dis-
clinrged the prisoner, but it does not appear that thoy gave such
a judgment as that now prayed. Upon a plea of autrefors acquat,
such a judgment might be given as the jury would bave actually
pronounced their verdict of not guilty. But it is eaid, that as it
i3 a rule of criminal law that a man shall not twice be putin
Jjeopardy for the sameo offence, if be has once been put upon his
trial, and the jury sworn, ho has been pat in jeopardy, and there-
fore cannot by law be tried again, and so is entitled to judgment
quod eat sine die. It is necessary to consider in such a 2ase what
1s meant by putting o man in jeopardy, and at what period of the
proceeding is he so placed. If he is placed in jeopardy whea the
Jury are sworn, and cvidence given, ho is in jeopardy though a
Juryman were takea ill, or some unforescen accident occurred,
which would be within the ordinary excepted cases in which o
jury may properly be discharged; or the jury may give an im-
perfect verdict, or onc which cannot be supported in point f
law; in all which enses the prisoner or defendant has been placed
in jeopardy, if his being charged beforo a jury sworn to try him,
and evidence given, be a placing him in jeopardy. But in such
cases there secms no doubt but that a venire de novo may be award-
ed, and that the defendant is not entitled to judgment. IHas he
been more in jeopardy when the jury are wholly discharged, asin
the present case, then when they give an imperfect verdict, or are
discharged by reason of one being taken ill before they bave given
any verdict? Many instances may be given, fata) it may bo to
prisoners, which would not catitle tbem to judgment. Supposc a
Jjudge were improperly to admit ovidence obtained under circum-
stances which made it inadmissible, auvd the prisoner was convict-
cd upon such evidence, could he claim judgment guod ¢at sine due,
or must not he rely, as in Rez v. Wade, upon the interference of
the prerogativo of the Crown to pardon? Upon the whole, L am
disposed to think with Crampton, J., as be expresses it in his
elaborate judgment in Conway and Lynch v. Reg , that *the truo
and rational doctrine is, that where & trial proves abortive, by
reason of no legat verdict having been given, o venire de novo may
go, whether the result arose from tho mistake of the judgo or of
the jury.”

1 hase not arrived at tkis conclusion without much doubt, but
I bave the less difficulty in expressing it, as the objection now
urged fc~ the prisoner will be equally open to him upon writ of
error if there should be another trial, even if proved guilty ; and
if the verdict is for him, the question will not arise.

Croxrroy, J.—It seems to me that the only question before us
in this case is, whether or not we ought to award jury process;
avd I am satisfied, from the discussion which wo have heard on
the part of the Crown (those who appcared on the part of the
defendant, I think, were reiieved on this part of the case), that
the defendant has a right to come before us, and say, ¢ Matters
appenr on this record on which you ought not to award new
process;” whether it is a vemire or & distringas (as, I believe, was
argued in my absence) is immaterial: it is, in effect, whether now
process ought or ought not to bo awarded; and whatever the
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csult of that may be, it i3 a judicial act, on our part, to n.ws‘ml the
rocess or refuse it—an act, upon which, if w0 award it impro-
perly, no doubt n writ of error lies for tho sudject ; and whatever
tho result is, whether a writ of error would Jie for the Crown
. (which, 1 understand, was also argued when I was away) or not,
in my opinion makes no difference, because I think we are oquqd
to givo our judgment that this process should not issue, if it is
mndo out to our satisfaction that thero is a matter on the record
which brings it to issue. The only other question that might
srise io the case is this, whether there is that matter appearing
on the record which, in effect, terminates the proceeding, either
s preventing an awarding process, or as shewing that the party
- ‘ought to be discharged. Therefore it comes, in my mind, to the
question, does or does mot tho matter appearing on this record
" prevent fresh process issuing? Now, I certainly am not able to
* seo that, in my judgment, there is anything which appears on
" this record which has that effect. I think that an abortive trial
of this kind is not a termination of the proceeding, however it
bas occurrcd—whetker by the act of the judge or by the act of
the jury ; whether by a juryman going away (as it was put in the
courz¢ of the argument), or whether it be the act of the mub
disturbing the proceedings; and I should doubt it, even in the
caso of the Crown, if such a caso could happen, actually interfer-
. iog. I quite agree with what my Lord and my Brother Wightman
have said as to this part of the case. It appears to mo thatitis
an attempt to cxtend tho old plea of autrefois acquit, and that
there is no case, when the authorities are examined, which will
at all bear out the proposition, that anabortive trial does prevent
8 venire de novo in the case of a misdemeanour. There has been
a technical point taken, which was stated originally by Lord Holt,
and afterwards mentioned by Lord Wensloydale—there ia ssid to
be an objection of right to & venire dc novo going in any case what-
over in the case of felony. Whether that bo so or not (I own I
- should bzave a strong opinion about that, and I think Rex v. Fowler
(4 B. & Al 273), to some extent, i3 an authority upon it), cer-
tainly that technical objection does pot apply to a case of misde-
meanour. Then we bave to look to seo whether it is or is not
. satisfectorily made out, that & trisl which fails in this way bas
the effect of putting the defendant in the position of being autre-
Jows acqual. 1 think it has not. There has been no trial, which
is the first averment to be made in a plea of such a naturo, and
the party has not been in jeopardy in the legal sense of the word.
In one sense, the party is in great jeopardy if there is a verdict
. against him on a bad indictment, but not in jeopardy, in the legal
- senso of the word. I think the party bas not been tried, norbeen
‘ nut in jeopardy, in the legal sense of the word, and I think that
" this part of tho case was not so fully argued as the other part of
the case; there have been no arguments adduced to alter tho
conclusion in my mind to which I have come, founded very much
" on the reasons in the judgment of Crampton, J., to which refer-
enco has been made by my Lord and my Brother Wightman. I
think the reasoning in that case, not only as to that part of his
judgment, but as to the whole of his judgment, is perfectly con-
vincing avd unanswerable ; and, without repeating those reasons,
I quite concur in them, and think that gu abortive trial of this
kind does not amount to anything on which a judgment for the
defendant can bo prayed in tho case of misdemeavor as in the case
of a former acquittal or conviction. Mr. Mecllish did not seem to
me to meet or grapple with that part of the caso; but he put it
on this, that if there was anything wrong done by the judge,
and put on the record, that that could be made ground ecither of
error or of quashing the proceedings. I do not at all agree in
that. There are a great many things dene by the judge, which
I shall have oceasion to refer to afterwards, which cannot be
made the ground of a proceeding of this nature. It isnot because
the party may raise soy doubt on it upon the record — it is not
because there is sometbing done which one may not approve or
wish to see done, which necessarily gives the right to considera
trial as one terminatiog in favour of the defendant.

Now, the old notion that when there was o jury onco charged
with a prisoner, that jary could be the only jury to try him, has,
I think, been long exploded. It was #aid to bo first exploded, 1
think, in Ferror’s case; at all events, it has not been acted upou,
sccording to the old notion laid down in Lord Coke, cver since

Ferrer's cnge, and tho contrary practice has so long prevaileds
that I think we cannot adhere at all to tho old rule. I take the
samo vicw on that part of the cnse as my Lord bas done, when ho
traced the different fluctuations that had oceurred in tho practice,
I think very strongly in favour of Mr. Justico Crampton's notion,
that this is matter of pract'ce; it may be called in ono respect, &
matter of law, because the practice of the court is, to some extent,
matter of Inw ; but matter of law or of practice, it scems to mo
wo must take the rule now to be, that the aame jury ought to try
tho case, subject to tho power of the court to interfere, if theyseo
it is a proper caso for interference; and I think we cannot look
upon it now as & rule, that wo should have no such power in
poict of law. I havo a strong inclination of opinion that the jury
ought not to be discharged, uonless there is some very strong res-
son, which I think i3 for the judge to decide on. This makes mo
incline to the notion that it is a mutter rather of practice than of
law ; and when I say of practice, I mean practice in the senso of
o rule which the judges ought to adhere and yicld to, and that
they may be said to act improperly if thoy depart from it. Now,
it sccms to me that what was complained of as mischicevous ia the
practice adopted in tho earlier times—in the time of Charles I1,,
and probably befora that—was an abuse of the former practicoe of
discharging tho jurics at the timo when it was necessary, and that
it was tho abuse of the practicc which was compluived of, not
that there was ever any doubt what the result would bo if tbis
improper practice took place. Ulook at the proceedings in tho
case of Fenwick and Whitbread, whero this practice of discharg-
ing the juries was used in so odious, and dangerous, and uncon-
stitutional a sense, that it cannot bo too strongly reprobated, as
being taken for the very purpose of the prisoner’s being tried
again, and the judge knew that if they .ischarged the jury the
party bad not the henefit of an acquittal, and that thereforo ho
was liablo to be tried again. Again I look at what Lord Holt and
all the judgos of Eogland said as to this, namely, that they would
not discharge the jury, to be founded on this—that if they did
discharge the jury, the party would be subject to a new trial, It
is now said that discharging the jury is the samne a3 a verdict of
acquittal. In effect, I think, the very object and reasoning of
the judges agreeing to this rulo was, that the abuse of discharging
juries for the purpose of getting farther evidence was & matter
very much to be reprobated, but that it would not have the effect
of putting the defendant in tho position in which he could say
that Ie ought not to be tried again, and that the resvlt of such a
proceeding would be to subject bim to a new trial, and that thero-
fore they would not discharge the jury. I think, with the excep-
tion of Conway v. Reg., in Ircland, there have been no cascs
where & matter of this kind has been treated as a legal bar to
fresh process issuing, or bas been treated as a bar to the proceed-
ings, or o termination of the proceeding in favour of the prisoner.
All the other cases seem to mo to admitof a very diffcrent answer.
Wade's case, which was so very much relied on, was a caso whero
the judges met, as they used to meet in those times before tho
court for considering Crown cases was established, to consider
whether anything wrong had been done at the trial; whether
therc had been & wreng direction given; whether they had ad-
mitted wrong evidence, or wrongly refused evidence for the
prisoner; or any matter of that kind, which was not a ground
upon which the defendant could ask to be relicved from the con-
sequences of the verdict, but in which a judge might be doubtful
if he had acted rightly ; in all thoso cases they met togetber and
took the course, if they had been wrong, of recommending a
pardon. I do not think it has been suggested that it ever conld
bo made matter of plea before the case of Conway v. Reg. Now,
in that case there are threo very learned judges delivering their
judgment against one. On examining tho judgment and the
reasons, I must own that 1 am entirely satisfied with 1he judgment
of Crampton, J. Ina case which has occurred since (Newton’s
case), a very strong opinion was given by the Court that the dis-
charge was not equivalent to an acquittal. In that case the
matter came before thoe Court on an application for a kabdeas
corpus. It is difficalt, in my mind, to sce, if the proceeding was
terminated on the ground that the discharge of the jury amounted
to un acquittal, how the prisoner was not then entitled to the writ
asked for. If the proceedings were terminated against the de,
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fendant, I should have thought tho Court, on an application for a
habeas corpus, would have discharged her. I feel a difficulty in
sceing how, in that case, the committal still stood. If the ¢com-
mittal was for murder, then, if the argument for the defendant is
right, the prosecution for that murder was done away with, and
it was tho very casc in which tho prisoner ought to have been
released. I use that case for the purpese of shewing that the
court do not consider themselves as concluded by the caso of
Conway v. Reg. Lord Denman there says, “The jury were im-
properly discharged, according to the argument for the prisoner,
and therefore, as it is contended, the prisonor must Lo set at
liberty. I do not think that conclusiun follows, either logicallyor
on the legal authoritics. Even assuming that the discharge of
the jury was improper, I do not sce how it i3 equivalent to an
acquittal, or cau ho a bar to a trial, or how it ¢an bo made the
subject of a plea. On this, however, I give no opinion, but merely
state it by way of protestation, against being supposed to have
decided that it may be so pleaded.” Then he says afterwards,
¢I am of opinion that the judge in this csso acted rightly; but
even if he had acted improperly, I think it docs not entitle the
prisoner to be set at liberty.” Then Patterson, J., says, ¢ Thers
has been no trial resulting in a verdict ; what took place was not
o trial determining the question of her guili or innocence. There-
fore. even if I saw greater reagson to doubt the propricty of what
took placo at the assizes, I should say she was not entitled to be
discharged.” What my Brother Coleridge and roy Brother Erle
said—by Brother Erle particularly—as to the discretion which
tho judge has, has been mentioned so often in the course of the
argument that I will not further refer to it; but it does seem to
me that the court thero considered it, at all events, an open ques-
tion; and Lord Denman, I think, expresses the inclination of his
opinion that it could be made the subject matter of o plea, and
was not cquivalent to o determination in favour of tho defendant
of the indictment.

Now, the Jast case on tho subject, the case of Reg v. Davidsons
(2 Fost. & F. 250, scems to mnc a still stronger authority. There,
as it appeared on the record, there was no ground, within the rule
1aid down and attempted to be supposed by Sir Fitzroy Kelly and
Mr. Mellish, for the jury being discharged; certainly no ground,
whetber according to their argument or not, according to the case
of Conway v. Reg. In Davidson’s case, it was pleaded that the
discharge took place ¢ for and by reason of no sufficicnt and legal
cause whatever.” It is true that there is a replication put on the
record, that ¢ for a long space of time”—which wo all know in
pleading means no time at all—take it a long time if it be neces-
sary for the purpose of the pleading—that for somo long time they
had not come to their conclusion, and then, because it was the last
case at the scssion, none of the commissioners chose to wait any
time for the verdict—which it was their duty to do. I apprehend
—they disclarged the jury. That scems to me, according to the
caso of Contcay v. Reg., not to be justified ; but however that may
be, the court do not put it on that ground, but they put it on the
ground, that this was & matter that cannot be made the subject of
a plea. That was the decision of a court, in ono sensc inferior
to this court, because a writ of error lies from that court to this;
yet when we consider that it was in the place where the great
crimival trials of tho country take place, before a commission
composecd of threo learned judges, with a very solemn argumest
on the plea—it is a casc of as great sutherity ns the one in the
Irish Reports. I treat the opinions of those learned judges who
presided in the court in Ireland with the grestest respeet, but 1
thiok, on examining it, the one judge t ho differs from them gives
by far tho most conclusive reason for bis opinion. Now, in
Davidson’s case you have a solemn argument before three judges,
aund I think they decided the very point before us. ¢ We aro
all of opinion,” said the Lord Chicf Baron, ¢ thatit is unnccessary
to hear furtber argument; the question is, whether tho plea is
sufficicnt, and the prisoncr’s counsel chiefly relies on the case of
Conuay v. Reg.  Now, trough it has no doubt been laid down in
the text-books that a jury cannot be discharged except under cer-
tain circumstances, it docs not appear that prior to that case, the
improper discharge of a jury was ever made the subject of a plea
I may observe, that in that casce tho Irish Court of Queen's Bench

should consider that we were quite at liberty to reviow it; but it
is observable that the case before them was onc of felony, the
present being one of misdemeanour only.”’ I will not stop to
make any remuark on the distinction last adverted to, but it is
rather & curious matter that from the very beginning, in almost
every case, I think up to the time of the Rovolutton, tho rule has
been put as applicable to the case of life and limb, which isthe
same as felony, and not as extending to tho case of misdemeanour,
much less to the case of & proceeding in our own court, where tho
partics on the one side and the other proceed in a very different
manner to what they do in gencral crimioal courts. The party
here has the beaefit of & new trial, and thero arc a groat maany
things which do not apply to cases of felony ; but certainly tho
rule, as laid down by Lord llolt, and according to my own
notion, the practice, as adopted by the judges, or growing up of
itself after tho time of the Revolution, has cxtended both to
felonics and misdemennours; snd I think tho general rule which
ought to guide judges is, that it ought not to be dono exccpt in
cases of evident nccessity or propricty in cases of s criminal
nature of any kind. In Davidson’s case, the Chief Baron goes on
to say, ¢ We aro of opinion generally, that wheu & judgoe has ex-
ercised his discretion, that discretion isnot to be mado the subject
of question. It cannotbe ground of error, nor can it be traversed
before a jury. It scems to me, therefore, that thoe plea the prisoner
has placed upon the record is bad.” My Brother Martia puts it
entirely on the question of its being s misdemennour; and my
Brother Il says, that he adopts tho position laid down by Cramp-
ton, J., in bis judgment, where he says, * It is clear the judge
has o discretiop to exercise.” Where is the legal limit of bis
power to be fixed? The prisoner’s counsel could not ix it  The
jjudges in Kinloch's case, and Sir M. Foster, says it cannot be
fixed. I need scarcely add that I cannot fix it.” (7 Ir. Com.
Law Rep.172,173.) Now, I think those authorities are certainly
stronger in favour of its not being a matter of plea than any casas
that have gone before, and I do not find it at all made out to my
satisfaction ; on tho contrary, I think the proposition is not a true
one, that such matter operates as a plea, whether it is pleaded to
a pew indictment, or whether it appears, as in this case, on tho
record. I think that what appears on this record does not operate
S0 as to prevent fresh process being awarded, and does not operato
as the termination of the proceeding ; and thereforr, I think, that
in point of law we cannot refuse to award the necessary process
for summoning a fresh jury.

Then there is the otber part of the case which has been dis-
cussed, and which, I think, one ought to giva one's apinien upon.
I certainly look upor this as a rule to guide judges, which has
been acted upon ever sinco the Revolution, and which I think
ought to apply both to misdemeanours and to cascs of felony ; aud
I think it is a matter of practice, or rule of law if you like, that
the judge ougbt not to interfere, because the caso for tho prosecu-
tion fails for want of cvidence; and certainly it strikes me that
this is a case of that description. There may be cases of collusion
in which it may be done—1 do not say there are; it is a very
nice question; and I think Mr. Mellish @ Sir F. Kelly both
decline to say that it could not be done i . caso of collusion.
Bat here wo have no case of collusion at all; it is the same case
as if n witness docs not choose to come into court for some reason
or other—not very different to my mind than if ho does not
answer satisfactorily. Itisa failure of evidenco on the part of
the Crown. Whether that be a matter of diserction or not, I
think I am bound to say, as we have heard 8o much discussion on
the matter, I certaimly for one, as at present advised, should havo
directed an acquittal. I think that the importanco of the genceral
rule is greater than the importanco of justice being baffled 1n any
particular case. It is rather put, I think, by the Crown as if tho
judge ought to interfere, tho witness being Gined and behaving ill,
because he was baffling justice ; but unless that is brought bomo
to the defendant, it docs not seem to my mind at preseat to be a
satisfactory distinction. At the same time, I cannot say that the
whole matter being before my Brother Iiill, and he acting in the
cxercise of his discretion—certainly, I can say, most couscien-
tiously, having a better opinion of his judgment in such a matter
than my own—I cannot say that ho acted wrongly upon it.  All

were not unanimous; and therefore, if tho nccessity arose, I

that I should say is, I would havo acted on tho geaeral rule, and
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on the universal practice, as observed

by my Brother Wightman: | perl; made: but it seems to me that to entitle the defendant to

since the Revolution, not to discharge the jury because the case | the judgment his counsel pray for, they must show not only that

fails for want of cvidence. At the same time 1t is very desirable
that justice shouid not be bafiled in this way ; and it is one of the
defects in our trial by jury, that very often a point arises at the
trial which there is no mode of sifting, nnd one party or the other
has the advantage of it.  When trials arc protracted, as they are
abroad, that is supplied ; with us there must be an acquittal or a
conviction at once ; and it would be o very bad practice, I think,
that, on the grouud of there being o failure of evidence, the jury
should be discharged. I think that the practice of discharging
the jury too soon because they cannot agreo is also an objectiona-
ble one. It is said that it is mecessary to discharge the jury as
soon ag you sec they are not likely to come to an agreement. I
think we ought to take some mean course as to that. Peruaps,
it is bardly a matter involved in the present discussion. It always
sceras to me very dangerous to sny, that in & certain time, orin
a few hours, the jury would be discharged; but that they ought
to be kept, not to coerce them, as put by the Lord Chief Justice,
to give a wrong verdict, but such a time as to prevent their eay-
ing, ¢ We can wzit for such a time; we know we shall be et off,
and we will not give a verdict.” Therefore, 1 do not at all repro-
bate the old practice of confining the jury for & reasonable timne.
Confining themn without meat, drink, and fire, 2ud exposing them
to bunger, and thirst, and cold, seems a very barbarous relic,
which, 1 thiok, might as well be got rid of, but that they should
be confined a reasonable time, so that they shall have time to
consider, aad not merely wait in order to avoid giving an unpleas-
ant verdict. I think, in our discretion, we must take care to
avoid one extremity or the other. I shall conclude by saying,
that I think that this rule is of very great importance. Certainly
it is a rule of practice, if not of law, and I think it ought not to
be departed from merely because of the failure of the prosecution
in point of evidence. Without saying that my Brother Hill was
wrong, 1 certainly come to this conclusion, which I think I ought

the discharge of she jury under the circumstances stated on tho
record was improper, but also that an improper discharge of the
jury is, in point of law, equivalent to an acquittal, and cntitles
the defendant to be discharged, as much as a verdict of not guilty
would have done; and in my mind the only question we have to
decido is, whether it does amount to a bar in law, and I think we
must decide it. It is not sufficient for the defendant, if his counsel
can make out that there has been an improper deviation from
practice, unless they shew that it is in law 2 bar.

There are rules of practice (I may take as a familiar example
that by which & judge recommends a jury not to act on the non-
confirmed evidence of an accomplice) which are so well establish-
cd that a judge is blameable if ho departs from them, and yet a
conviction obtained against such a rule of practice would be good
in law. In such a case, if tho defendant has suffered injury,
there is an equitable claim upon the Crown to redress this injury.
It is for tho proper constitutional advisers of the Crown to say
whether such & case i8 made out. In Wade's case, which was
mentioned by my Brother Wightman, we were not deciding on the
Jaw, but were consulted as the advisers of the Crown. They
thonght that it was an improper proceeding on the part of the
judge to discharge the jury in order to postpone the trial till a
witness could be educated, so as to understand the nature of the
oath; and I agres with them; for it scems to me that the evidence
given after an education of this sort would be of & very question-
able kind. So thinking, they recommended o pardon; but their
doing so was not an expression of opinion that the course taken
by the judge was beyond his power, or that he bad not discretion
in a fit case to discharge the jury ; and as far asthe course adopt-
ed by them in rccommending & pardon 33 any evidence of their
opinion, they thought it no barin law. Here we are not acting
as the constitutional advisers of the Crown; we are tosay whether

it is legal to proceed to try this issuc after what has hoppened.

to give—-J thiok, according to my Brother Wightman’s notion, 1)1t is for the law ndvisers of the Crown to sny whether, if it islegal
should Lave felt myself bound by the practice to have dirccted an it is also proper. That is a question for the constitutionsl ad-
acquittal.  Upon the whole, I am quite satisficd that there is no i vigers of the Crown, of whom 1 am not now oue, to determine on
matter on this record which entitles the prisoner to ask for dis- | their own respoasibility. I have, however, no objection to stato
charge from the indictment, or to prevent the Crown from baving I my own opinion as to the propriety of the course taken on the

o fresh jury process. Therefore, 1 think that thoe rule sbould be
discharged.

Brackpory, J.—T also think that the rule should be discharged.
This is an information for a mizdemeanour; issue was joned in
this court on the plea of not guilty. There is also an award of
Jury process, apd a return of the Nisi Prius record, on which are
entries of what took place at the trinl at York. From these we
find that the jury were sworn, and the case commenced, but that
Do verdict was given, the judge having discharged the jury under
tho circumstances stated in the record. On this the question
arises, what is this Court to do judicially 2 Tho counsel for the
defendaut contend that it is & rule of Iaw in all criminal cases, as
well misd meanours as felonies, that when ouce the jury is sworn
and the trial begun, the jury must give their verdict one way or
the other, unless discharged under circumstances different from

trinl of this case, though it is somewhat extra-judicial.

I agree, that in genceral it is very objectionable for a judge to
discharge a jury, after a trial has begun, on account of any failure
of evidence. The liability to cbuse is so great, that I think this
should not be done merely on account of the failure of evidence.
But I think it canoot be said, that if a judge has power by law to
discharge & jury in such cases, ho should ncver cxercisc that
power. In cases of collusion, wheve it appears that the defend-
ant has instigated & witness to absent himself, or the hke, 1 think
a judge ought to use bis power. In the present case I agree with
tho detendant’s counsel, that there is nothing stated in the record
to lead us to the conclusion, that the defendant instigated the
witness to refuse to give evidence. If there were, I should havo
no doubt that it would have been improper not to discharge the

jury. DButI think, from the statements on the record, that it 18

those in this case. Aud they further contend, that if the jury be | probable that the witness was not instigated by this defendant at
discharged improperly, the issue can never be tried again, so that|all.  Still, 1 think the judge had facts before him from which ho
Judgment could be given against tho defendant on their verdict, | might well draw the inference, that the witness refused to answer
if .foun'i‘for the Crown. If they are right in this contention, I for the purpose of defesting justice, by procuring the acquittal of
think this Court_ should_not permit its process to be used for the | this defendant and the other defendants, through the absence of
purpose of causing a 1r3n\ which could not be available, snd tbe | evidence, thinking he could do so with impunity. I think that,
defendant wou}d be entitled, as of right, to a judgment refusing | under these peculiar circumstances, it was very desirable that not
process, and duschn'rgm.g the defendant from tlus information, the | only should tire Witness who committed this contewpt of court be
precize form of Which judgment we need not consider nuw.  But | fined and imprisoned, but also that ho should be bafRed in tho
unless the dcfcndnnt_xs right in saying that, a3 a matter of law, | object he proposed for himsclf. It may be that the general rule,
the discharge of the jury operates 20 ns to prevent the issue being | that n criminal case once begun should be disposed of, is of such
tried on n future occasion, the Crown is, I think, entitled, as 8 { consequence, that it would be better to suffer the wrongdocr to

matter of right, to an award of process, in order to have the issuc,

tricd, which wo must not deny.

.. The judge at the trial has power to discharge the jury whenever
itis proper ; and he is the sole judge of the propricty—in this i well,

sense, at least, that when he decides that the jury are to be dis-
charged, all must obey him, and the jury must be discharged. It
may well be that bis order, though it must bo obeyed, was impro-

obtain his end than break through the rule; and I will not take
on myself to say that a judge who, acting on that notion, should,
in such n case as the preseni, dircet an acquittal, would not do
Jnt, on the whele (though not without doubt), 1 think
that my Brother Wil did better in discharging the jury.

All this, however, is in the nature of oliter dicts. The onc
point on which I rcst my judgraent is, that at all cvents, in a case



LAW J

54

OURNAL. [Fesnuvary,

M m—

v v —

e —————"

of misdemennsur, the discharge of & jury sworn to try an issue'
after the trisl bas beguu, in my opinivn, cven if improper, is not
a legal bar to the trial of the igsue by anether jury. I have said,
ssat all ovents, in o caso of misdemeanraour,” because that is the
only question before us, and because tho law of England undoubt-
cdly does, in jevorem viawm, make o distinction in wany cases,
and it may be ia this, between the modes of procedure in the trial
of felonies ard misdereanours.

The whole foundatiou of the srgument of the defendant is
reated on two passages of Lord Cobe, where he expressly speaks
only of felenics where life and lmb are in dasger, and where a
privy verdiet may not he given. Ho is silent a3 to o cffect of
an infringement of this rule, and i may well be doubted whether
he ig doing more than laying dowa s geaeral rule of practice
which he thought ought fo guide the Court in felonies, but which
was not generally folfowed.

Before the Revolutiop, it certainly was the practice to discbarge
the jury whenever the judge thought the iuterests of justice re-
quired it, iz order that there might be a second trial.  This was
douc in all cases of treason and capitai felony as well as misde-
meanours. The praciice is stated by Lord iale 3n nearly the
8ame terms as it 19 stated by Lord Chief Justice North in the case
of Wisthread and Fenwick. Lord Hale justifies tha practice for
re sous which are plausitile, aud which shew thst ho thought the
discharge waa no bar to a second trisf. e justifies tho practice,
because, 3f the jury were discbarged, a notorions murderer might
be braught to justice, who could not kave been so if the discharge
was a bar a5 much as the acquittal.  But though his reasons are
plausible, the case of Whitdread and Fenwick shews that the prac-
tice was liable fo @ great abuse, and I think it slear that the
modern practice, by which a crimtaal triat is not interrupted
after it has commenced {unless in very exceptional cases), is very
much better. 1 cannot doubt that o judge would more properly
be removed from bis office, and impeached, if he were now 10 dis-
charge a jury neder such circumstances a3 these under which the
Jury were discharged oo the fiest triat of Whitbread and Fenwack.
1 think su Atterney General who persevered in poiting them on
their trial again would be deserving of jmpeachment. But, sup-
posing this to be done, I deubt if tho judges before whom the
prisoners werg arraigued the s~cond time would do otherwise thaan
tell them that thers was no legal bar to the indictment, even in o
case of treason.

After the Revolution no alteration was made, by the Dill of
Rights or any other act, in the law or practice as to crimigal trials,
but the practice was chasged. The reaction agninst the old
abuses was gread. In Rexv. Aeate (1 Ld. Raym, 138), in 1695, o
special verdict was found in n cago of felony. The verdict was
such that Helt, C. J., and Foster, J., thought it warranted a
judgment for the Crown. Eyre aud Rokeby, 3J., thought the
verdict uncertuin, and that & venire de naovo ought to isswe. It
would appesr, from the various reports of this case, that there
was a doubt whether thiere could be a veaire de s.ovo in a case of
felony, which, as &t scems to me, could only be oo the ground,
that, in ncevrdanco with the doctrine of Lord Coke, in Co. Litt,
237, b, the jury once charged with tho prisoner ought to give
their verdict, and could not be discharged.  In tho eud 2o decisi

repeatedly overruled; for 1 take it to bo clenr that, on an imper-
fect verdict in misdemeanour, a venire de navo is awarded ; (see
Rex v. Trafferd, 8 Bing. 204); and Y agree witk the rcasoniog of
Crawmpton, J., in Conway and Lynck v. Reg. {7 Ir. Com. Law Rep.
178), which ehews that there is uo distinction ia principlo ayte
its effcct as a bar botween o discharge of a jury upon an impey-
fect verdiet and avy other discharge of a jury. As far as
nuthority goes, the distinction between felony and misdemeanour
here becomes important.  On the authorities, thero is a doubt in
cases of felopy; o misdemennour, I think it is clear that a vewre
de nove may te awarded.

On the argoment before us it was contended that there was a
distingtion between a discharge of the jury, because the judge
biad becoms convinced that it was impracticable thet they could
give & verdict, which, it was sald, was a ¢ase of necessity, aud a
dischorge of the jury where it was manifestly still practicablo that
they should give their verdict, but where the judge thoughs that
it was desirable for the ends of justice not to take their verdict,
though it was practicable. Iu the latter case it wag snid to bo
nitra vives and illegal. The distinction is intelligible, but it can-
not bo supported withont overruling Kinluch's case. Thero the
verdict of nat guilty might very well have been taken, though the
prisoners had not the opportusity of pleading the ahatemeat, It
was entirely » voluntary act oa the part of the Court which led
to & dischargo of the jury, and, as is pointed out by Crampton, J.,
in Conway and Lynch v. Reg., the whole reasoning of Fester, J.,
is founded on the supposition that the judge held his discretionary
power, though ho ought never to exercise it without very good
reason indeed. ‘The case of Conway and Lynch v. Reg., i3, ag 1
have already observed, a case of felony, and is 8o far pot neces-
serily & case in point in the present ove of miedemenanour. But [
must say that the sdmirable judgment of Crampton, J., cenvinces
sme that even in & ¢aso of felony he was right and his collcagucs
were wrong. I will not weaken what ho said by repeating or
abridging it, but reler to the report, only saying that 1 aubscribo
to all his reasoning, cxcept that, as I havo already said, I doubt
if he is justified in treating it as settled (sce p. 178 of therepory)
that there must be 8 venire dz novo in a case of fclony on an im-
perfect verdict, I think this iz a point still apdetermined by
avthority (see Campbell v Reg., 11 Q. B. 799), and since the
decision in Conway and Lynch v. Reg. there have beea two cases
in Bngland in which tho question arose. In Rep. v. Newton (14
Q. B. 718), Lord Deoman, C. J., said, « The prisoner was given
in charge to & jury at the assizes, and therefors it is contended
that she must be set at ltwerty. 1 do mot think that conclusien
follows, cither logically or on the legal authorities. Even sssum-
ing the discharge of the jury was improper, I do not see how it
is equivalent 1o ap acquittal, or can bo s bar to 8 trial, nor how
it can bo made the sobject of & plea.’  And Patterson, J., 88F3,
«7There had been ao trinl resulting in a verdict. What taok place
was pot & trial determining the question of her guiit oriunocence.
Therefore, even if I had great reason 10 doubt the cosrectness of
what took place st the assizes, I should ssy she was not catitled
to be discharged.” These opintens were given on & return oo
kabeos corpus, where the question before the court was, whether
the pri cauld te detained 3n custody to abide a fresh trial.

was given, 28 Lord Ilolt biwmsall took cxeeptions to the indictment
which was quashed. This is the only case 1 fiod in which the
poiat arose as 8 matter {0 be decided 038 a question of law. It
wag soon after this case that, in Rex v. Perking, Lord Molt made
the siatement, that, according to one report, *he had bhad ccca~
sion to consider of this matter;” asccording to another, * that all
the judges of England were of opinion, in debate amoflg them-
selves,” thut in capital cases a juror could not bo withdrawn:
in other words, a jury ceuld not be discharged with consent ; and
iz misdemeanours aot without consent.  What Lord Helt did in
Rex v. Perkingis what, in cvery view of the case, is now approved
of. The judges could by their resolution alter the practice, dut
not thto Inw. It has never been decided that in felony there can
be 2 veriee de novo on an imperfect verdiet, though the very able
argument of Crampton, 3., in Comwray and fynch v, Reg., leads
me to thisk it probable thatitcan, But if Lord Holt thought
that there could be no vewire de nove in case of an imperfect ver-

dict in misdemeanour cxcept by conseut, his opicion has been

The question whether there shoutd be a fresh trial was not so dis-
tinctly raised a8 in the present case, but it was before the Court,
and the two learned judges just quoted evideatly thought that
cven in the case of o capital felony an improper discharge of the
jury wes not equivalent 10 an scquittel. The last case on the
subject is Reg. v. Daviton (2 Fost. & F. 200}, where the precise
question now before us was raiged on demurrer at the Ccnzr{ﬁ
Criminal Court. There, to au indictment for misdemeanor, it
was pleaded that the prisoner bad been given in chargo to 8 jury,
aad that they had beea improperly discharged by the justices.
Tho replication stated no more than that the justices did it in the
exercise of their discretion, because ait other business was st an
end, ard the jury said that they were not likely to ngree.  This
was ndwmitted to be true by tho deurrer; and if there was no
more thar that which is stated in tho replication, surely the dis-
charge of the jury was indisereot and premature.  Both Pattock,
C. B., and Martin, B., tako the distinction between the case beforo
them, which wes ono of misdemesnour, and that of Conwsy and
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Lynck v. Reg., which was one of felony, but rest }bcir Judgment
on 1ho more general ground, that the improper discharge of the
jury could not bo the subject of o ples; and my Brother Hill
quotes sad concurs in the judgment of Cramptog, J., in the Irish

38,

1 think the authorities guite suficicat to authorise us to decide
that the diccharge of tho jury ie no legal bar to arother trial,
andl thereforo that there ought to be such jury process ag 8
necessary 1o produce that further trinl. Whether that is to be

- entered on the record as & venire de move, or 83 & continuation
. of the formar jury process, is s matter not now before us.

. Rute discharged.*

N .

GENERAL CORRESPONDENCE.

Police Mapistrate— Right to practisc as an atlorney.
To tue Epsrors or Te Law JOuRNAL,

GeNTLEMEN,—AS o general rule magistrates are not practis.
ing attoracys, but the Police Magistrate of the city of Toronto
appears to be an excestion to the rule. Can you inform me
whether or pot in Jaw be is entitled to practise as an attorpoy 7
Your opinion will oblige

Ax ExqQoIner.

Torato, Janusry 27, 1863.

{Recorders and polico magistrates are appeinted by the
Crowp, and hold office during good hehavior: {Con, Stat. U.
€., cap. 54, 806.375.) Each is ex officio n justice of the peace
for the city or town for which he holds office, as well as for
the county in which the city or town iy situate: {14} The
Governor General may, by letters patent under the great seal,
appoint the recorder to preside over and hold the divisian
court of that diviston of the county which includes the city:
{1b. sec. 383.) Whilo & recosder is authorized to hold the
division court, he is not allowed to practice as & barrister,
advocate, attorney or proctor in any court of law or eguity :
{1 scc. 385.) We know of no such provision which in express
terms disables a police magistrate from practising as a
Larrister, attorney or soligitor sn Upper Canada. It is true
that Con. Stat. Can., cap. 100, sec. 2, provides that, * When
nat otherwise specially provided by Iaw no attorney, solicitor
or proctor shall be a justice of the peace in or for nny district
or county of this provinee during the time he continues to
practise as ap attorney, solicitor or proctor;” but we cannot
sea our way to the conclusion that this per sc disables a potice
magistrate to practise as a barrister, attorney or solicitor.—
Evs. L. J.]

MONTHLY REPERTORY.
COMMON LAW.

———

Evass v, Tae Bawsron & Exerer Ranwary Cox.
Carrigr——Delivery—Evidence.
In proving delicery of goods by a carrier, though it isnot neces-
sary to give evidence of delivery into the hauds of the consignee

or his servants, it is nrecessary te show an actust delivery of the
goods into thetr possession.

EX.

@ No furthor prococdings wore taken by tha Crawn In thig cssa, a node Ut
Saring been ealerod by the Attorney Genoral. prosugu

o —— i ———r e tan—a—or—or

BX. Leecu v Gizsox.
Practice—Trial— Non-appearance—Nonsuit—Costs of the day.

If when g cause is called on, the Plaintiff is not ready for trial,
and the Defendaant i3 g0, but does not apply for a nousuit, ho can-
pot have the costs of the day.

BX. Higarsporuax v. Tre Grear Nonrneas Ramwar Co.

Currier—Damage to goods—Lvidence.

I an setion Yy consignee of goods against carriers for damags
caused by want of care ia the carringe, proof that the goods were
in proper condition when received by them, sod were damaged
when delivered is sufBeient.  Although tho jury fod that the
damage was caused partially by bad packing, that does not answer
the cction, and gocs only to the amount of damage.

EX. C. Weigur v. WiLKIN,
Devise upon condifion—Trusts and condilions—Hortmain 4et.

A Qevise of lands to A., upor the express condition that A. should
pay certain legacies within twelve months from the deceasc of
testatrix.  Jleld, that it was o trust, and ot o conditicn, the
breach of which wonid give the heir o right of entry.

Where lands are devised, subject to certain frusts, seme of
which are had by the Statute of Mortiain, the devisee tokes tho
{ands free of such trusts.

EX. €. Carnx v. Tue Loypox & N. W. R. Conraxy.
Railicay Company—DPassengsrs Luggage—Merchandise.

Where a roilway company contracts with passengers for certaia
hire, to carey them with their personsl luggage only, snd a pas-
seoger s conveyed, with & bex wiich he has with him a3 persopal
luggage, but which 1s in fact merchandize, the company are not
fiabio for its loss, uuless the package is unmistakably mecchandize

EX. Joses v. Daviss axp WiIrs,

Ejectment——Mesger of estale for years in frechald—Tenancy by the
Courtesy initiaic,

D., the male defendant, being lessee of i estate for years, bis
lessor devised the tands in fee to D.’s wife, subject to the payment
of an annual rent charge to the plaintiff with s proviso for entry
in case of non-payment. D. had issue by his wife.

Before the lease for years had expired, the plaintiff brought an
action of Gectment for non-payment of the rent charge.

1iedd, (affirming the judgment of tho Exchequer) that the action
was not maintainable; that the devise in fee to the wife did not
operate 88 o mergor of the lease for years; that during the life-
time of the wife the husband was only tcncut by the courtesy
injtiate and not ceassmmate, aud consequently had sot such an
estato of freebold in bis own right es would merge the term.

C. P Browx v. Tinserys.

Set off — Attorney’s bill of costsm Demurrer—Practice.

The declaration alleged that tho defenoant, an attorney, prom-
ised to indemwnify the plaintiff agairst alt costs which he migh
incar in_n certain action which the defendant was to carry on fot
the plaintif as bis attorney; that the plaintiff wus compelled to
pay & certain sum for costs in that action; that sit things bad
happencd to entitle the plaintiff to have the defendant’s promise
fuifilled; thas the defendant had not performed his promise or
repaid the platatiff the suw expended by him in payment of suckh
casts. To so much of the count ag related to the payment of
moncey by the plaintiff, the defendant pleaded ot set-off of bis bilt
of costs. Replieation that the defendant did not one month beforo
suit deliver to the plaintiff a signed bill of costs. Rejoinder, thet
the said charge became dus after the passing of 6 snd 7 Vie,, ch.

73, demurrer to roplication. Demurrer fo rejoinder.



56

m—

LAW JOURNAL.

[FEBRUARY,

p——tt——

Ield, that the defendant might set-off his bill of costs without
having delivered a signed bill onc month previous to action, and
that as the plea of set-off was confined to the specific sum paid by
the plaintiff’ it was a good plea of sct-off, although tho count to
which it was pleaded might carry speciat damages.

C.P. LAWRENCE V. WALMSLEY,

FEquitable plea— Promissory note~~Surety.

To o declaration in a promissory note the defendant pleaded as
an equitable plea that he made the note jointly with E., for the
accommodation of E, and as his surety; that at the time of
making the note, the plaintiff baving notice of the premises, agreed
in consideration of the defendant’s making the said note as surety,
tocall in and dewand payment of tho said note from E., within
three years ; that a memorandum of the agreement was to be en-
dorsed upon the note, which by mistake was not done; that the
plaintiff did not demand payment of E. within three years whereby
he lost the means of obtaining payment from E., who has since
becowe insolvent.

Held on demurrer that the plen was good, on the ground that
the plaintiff had not performed the condition in consideration of
which the defendant became surety.

Quare per WiLLiAns, J., whetber the averment that the plain-
tiff thercby lost the means of obtaining payment from E. was
material.

B.C. Fawges V. Lasu.
Principal and agent— Broker—Con’ract— 12vidence—Sale note.

Where & written contract for tue eals +f goods was silent as to
the time for which warchiouse-room was allowed by the seller to
the buyer, it is competent fur either party to show by parol evi-
dence what time is allowed in such a transaction by general cus-
tom, but not to shew that the parties themselves had agreed by
word of mouth that a certain definite time should be allowed.

Plaintiff, a broker, baving goods of T. in his possession for sale,
contracted with defendant by a sale note delivered by the plaintiff
to the defendant to the following effect : *¢ I havo this day bought
in my own name on your account of T.”” certain goods, and signed
by plaintiff < A. Fawkes, broker.”

IHeld, that T. and not plaintiff was the persou entitled to sue.

CUANCERY.
M.R. Dizrwry v. LLEWELYS.
Will— Construction—Tenant for life—Implied gift of inkeritance—

Acquiescence.

A testator devised his real estate to his wife for life; remainder
to his son Lewis for life ; remainders over.  During his (the tes-
tator’s) lifetinoe, his son Lewis requiring a place for his residence,
the testator and his wife agreed that he should take possession of
estate X, part of such real estates, build a house, £nd live there.
The arrangement was evidenced by 8 memerandum, signed by the
testator and his son Lewis, as follows :—** X., together with my
other frechold cstates, are left in my will to my dearly heloved
wifey but it is her wish, and I hereby join in presenting the same
to our son Lewis, for the purpese of furnishing bim with a dwell-
ing house.” Icwis took possession of X., and expended during
the lifetime of his father, avd with his knowledge, a large sum,
in the erection of a house and buildings thereon.

Ield, that the transaction did not amount to a gift to the son
of the inberitance in X., but ouly of the life interest of his mother
therein.

V. C. K.

Settlement—Right 15 fullow trust money—Afier acquired property—
Costs—1Lietter writlea ** without prejudice.”

Wirpians v, THoMas.

A husbaad and wife under their marriago settlement are to have
the use and cojoyment of all the personsal cstate of tho wife,

together with chattels of tho husband during their lives, and of all
such personalty as they may become possessed of or entitled to
during the covertuve. Shortly after the marriage the hushand
bvilds houses on land (not his own but adjoing bis own) and
obtaing & lease aud builds other houses. stating that they aro buil
with his wife’s mouncey and then dies. The wife remains in posses-
sion of the property and dies intestate, and the heiress of the
husband brings au action of ¢jectment against the wifo’s represen-
tative, and the tenants to recover possession. An injunction is
obtaiued to restrain tho action, the plaintiff, the wifes representa-
tive, claimiog the houses and lease, and asking by his bill for a
conveyance, account, injunction and receiver, the defendant’s solic-
itor offering ¢ without prejudice” to tako the money laid out as o
charge on the houses.

Ifeld, that the money so 1aid out is & charge on the houses and
leages, and is corpus and not income, and that the offer of the
defendant’s solicitor may be used against the plaintiff on the ques-
tion of costs, and inasmuch as the decree is on the some terms as
the offer, that the plaintiff must pay the costs.

M. R,

Vendor and purchaser—Restrictive covenant by lessor binding on
purchaser— Building public houses—Notice o ¢ sale of reversion—
Duty of purchaser to enquire—DPerpetual injunclion—Time.

The owner of building land demises a plot thercof to A. for a
term of forty years for the purposes of the erection of an hotel
or ino, and the lease contained a covenant by the lessor that he,
his heirs or assigns, would not at any time during the term Jet auy
house, building, or land for the erection of an hotel or inn, or for
the sale of ale, beer, or spirits, within a quarter of a mile of the
plot of ground so leased.

Ileld, that this restrictive covenant amounted to & covenant to
do nothing, so as to suffer any house or builling to be used as an
hotel or public house within the prescribed distance, and that it
was bindiog on the purchasers with notice, a3 well as the less_ecs
of other plots of the building land within that distance who claim-
cd under the lessor, and a perpetual injunction was granted to
restrain a purchaser from allowing or letting his land during the
term of forty years, to be used as an hotel or inn.

A reasonable delay in filing the bill, although it might have been
material in the case of an application for an ex parle injunction,
was held not to bave effected tho right of the plaintiff to the per-
petual injunction prayed by the bill.

b ey = = =

APPOINTMENTS TO OFFICE, &c.

Jay v. RicizARDSON.

——

CORONERS.

DANIEL CLARKE, Esquire, M D., to bo an Associate Coroner for the County
of Oxford —(Gazetted January 17, 1563

JAMES 8. CKOOKSHANK, Esquire, to boan Assoclate Coroner for the County
of Simooe —((1azctted Janvary 17, 1563.) I, .

MAKSIIALL BROWN, Esquite, M D. ALFRED AYERST, Esquire, l!E}ch
TAYLOR, Erquira, GEORGE DENNISON, Esquire, PETER BANTER, l-sf]ulrg,
WM H FRA (KLIN, Esquire, JAMES H1LL, Exquire, EDMUND GODERKY,
Fsquire, and BRAMWELL WATKINS, Esquire, to bo Assoclata Coroners fo{ the
United Coanties of Fronteuac, Lenpox and Addiogton.—{(Gazetted Jan. 24, 1563 )

THOMAS M. ARMSTRONG, Esquire, M.D,, to be au Assocla ¢ Cotoner for the
County of simcoe.—({Gazetted January 24, 1863.)

NOTARIES PUBLIC.

JOTIIN MACBETII CURRIE, of Ningars, Esquire, Attornoy-at-Law, to bo 3
Notary Fublic in Upper Canada.—(Gazetted January 17, 1363 ) .

CALVIN BROWN, of Toronto, Esquire, Attorney-at-Law, to bo a Notary Public
in Upper Canada —uazetted January 17, 1863.)

REGISTRAR.

JAMES J PEARSON, of Jloydtewn, Raquire, to bo Registrar of the Noith

Riding of tho County of York.—(Gazetted January 17,1863.)
INSPECTORS OF ANATOMY.

DAVID THOMPROYN, to bo Inspector of Anatomy for tho Village of Yorkviile.
~(Gazetted Javuary 24, 1863 ) .

T‘O_—CORRESPONDENTS.

«CLERK €113 Divis1oN CotRry, CouNtr NorroLs"'—Under * Division Courts.”
AN ENQURER"—Under « General Correspondeaco.”




