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L. Tues, Last day for Co. Tr. to farnish to Clks of Mu. in
2w, Coun’s lists of land liable to be sold for taxes,
‘ Ry ed. Purification of B. V. M. Meet. Gr. Sch. Board.
5 SI'I... Exam. of Law Students for cdli to the Bayr.

by at. .. Exam. of articled Clerks for certificate of fitness.
T ?UN. 5th Sunday ofter Epiphany.

. Mon, Hilary Term begins.

- Wed, Lagt day for service for Co. Ct. York. Interim
Exam. of Law Stnd. and Art. Clks. New T.
Day, Q. B. Last day for setting down and
giving notice for rehearing. New T.D., C. P.

Paper Day, Q. B. New Trial Day, Common P.

Paper Day, C. P. New Trial Day, Queen’s B,
- Scptuagesima,
- St. Valentine. P. Day, Q. B. N.T. Day, C.-P.
- Paper Day, C. P. New Trial Day, Queen’s B.
Paper Day, Q. B. New Trial Day, Common P.
ur. P. D, C.P. Re-hearing Term in Chancery com.
. New Trial Day, Queen’s Bench.
- Hilary Term ends. Dec. for County Ct. York.
. . Sexagesima.
o u, St. Matthias.
. Quinquagesima,
- Last day for Notice of Trial County Court, York.
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CHANCERY REFORMS.

Without at all admitting that alterations in
Procedure or any improvement in the official
8taff will work an effectual reform in our Court,
of Chancery, or that our system of distinct tri-
P“nals of law and equity is the best, or is, or
18 not capable of improvement, it is obvi-
983 enough that until organic changes are

termined upon, the best must be made of
¢ present system, so that all reforms neces-
Sary to improve details in the existing proce-
dure should be carried out by the court, if
®mpetent for the purpose, or by the Legisla-
Ure, after full examination and upon accurate
Bowledge of the evils and defects.

It is upon this ground that we now ap-
Proach the subject of Chancery Reform. To
this matter the attention of the public and the
©gal profession has recently been directed by

'Scussions in the public press, resulting from
% movement set on foot by a large number
f the practitioners in the Court of Chancery

8ecure greater efficiency in the working out
of the various details of the practice of that
oOurt; but unfortunately it cannot be doubt-
®d that the lay press has approached the sub-
J?ct in a manner betraying too clearly on all
Sides the presence of a spirit not conducive to
A calm or healthy consideration of a very im-
Portant matter.

A large number of those doing business in
the Court of Chancery have for some time past
made great complaints as to the way in which
the responsible duties pertaining to the various
offices of that Court have been performed ; and
that many needleag delays and much conse-
quent expense have been occasioned to suitors,
as well by reason of the shortcomings of the
officers, as by the apparently unnecessary and
useless routine, which has been enforced in
regard to many simple but important matters
of practice.

We are therefore not surprised to find that a
number of the practitioners of the Court of
Chancery have called the attention of the
judges to the subject by a petition adopted at
a meeting, and subsequently presented to the
judges of the Court ; and we are glad to hear
that the judges have signified their intention
to give due consideration to the matters com-
plained of, and to the suggestions of the depu-
tation who presented the petition on behalf of
the mecting. We have every confidence that
the judges having taken the matter in hand
will address themselves to the subject with
that energy and ability which has always cha-
racterised our judiciary, and that the needed
reforms will be carried out so faras practicable,

As to the wording of the petition itself, the
constitution of the meeting where it was dis-
cussed, and the manner in which the subject
was handled at the meeting, there are many
opinions, some of them not very complimentary
to some of the parties concerned. But, though
this may be mentioned asan incident connected
with the inception of the proceedings, it is not
material to our purpose further to allude to it,
and we shall now proceed to discuss the chief
causes of complaints referred to in the petition.

They concern—1st, the Master’s office ; 2nd,
the Registrar's office; and 3rd, the Secretary’s
office. The importance of having the office of
Master filled by a man of ability as well as
strict integrity will be admitted by every one
who is at all aware of the duties discharged
by that officer. He is not a mere ministerial
officer; he is a judicial officer. Nor are the
questions disposed of by him of a trifling
character. Many thousands of pounds are
frequently involved in the references sub-
mitted to his judgment. He is daily called
upon to hear and weigh evidence often sub-
mitted without a thorough examination, and
under circumstances which render it more
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than ordinarily difficult justly to estimate its
value. He should be well versed in the
principles which govern our court, and be
prompt in the despatch of business. With-
out a personal knowledge of the facts we are
unable to say whether the present incumbent
of that office possesses all these qualifications,
but a decided opinion to the contrary has
been pronounced by those who ought to
know, and who would naturally be reiuctant
to complain without good cause. It is charged
that the great delays and costs of proceedings
in that office are attributable to the present
Master, whose advance in years has greatly
impaired his usefulness; and it will be remem-
bered that some twelve or thirteen years ago
the profession addressed the Court to much
the same effect as they have now, and in con-
sequence of the action then taken by the Bar,
the late Mr. Hemings was appointed taxing
officer to relieve the Master of certain duties
then devolving upon him. It is now urged,
after a trial of many years, that the Master's
office is not yet efficiently conducted, but on
the contrary, that it is worse than ever.

It is also stated that the Registrar has not
devoted that attention to his office which he
should have given toit. Notsoimportantas the
duties of Master, the business assigned to the
Registrar nevertheless calls for a good know
ledge of equity, for the preparation of the de-
crees and orders pronounced by the Court de-
volves upon him ; and, above all, he should be
systematic and regular in the discharge of his
duties. The profession practising in the Court,
whilst allowing that the present Registrar pos-
sesses quite sufficient ability, contend, and ap-
parently with some shew of fairness, that there
is ground for complaint as to the manner in
which this office bas hitherto been conducted ;
and that more regularity and a more efficient

system might be intreduced to great advantage.

The decrces and orders of the Court should be
drawn up by the Registrar instead of the solici-
tors or counsel engaged in the causes ag at pre-
sent. Thereis no system observed in delivering
papers which have been in the hands of the
judges for the preparation of their judgment;
briefs, deeds, evidences, and exhibits (which
are not filed in Chancery as they are in Com-
mon Law Courts), are handed out to the first
applicant, and in this way we have heard of
many valuable deeds and papers going astray.
There is no record kept of judgments as deliv-

ered; and the judgments when delivered are
not preserved in any regular manner,
Perhaps the cause of complaint most fre-
quently urged is against the needless difficul-
ties thrown in the way of suitors and others
entitled to moneys at their credit in the Court.
It is impossible to get money out of Court
within two or three days, or sometimes weeks
from the first application for it, even after the
decree or order has been pronounced for its
payment. The decree has to be drawn, settled,
passed, stamped, signed, entered, examined, is-
sued, then entered in the ledger; after which
the cheque is drawn, stamped, signed by the
ledger keeper, then by the Registrar, and
finally by a judge. Each of whom are re-
quired to make an examination into the ac-
count, and to have a full explanation; fre-
quently there is difficulty in finding some of
these disengaged (if in town), so as to receive
explanations, and the delays consequent upon
this routine are certainly trying to the unfor-
tunate man who is kept waiting for his own.
All this delay and consequent expense is un-
reasonable; one competent person should be
appointed (from whom satisfactory security
might be required), whose duty it should be
to see to the payment out of court of moneys
to the person entitled to the same, and there
should be no more delay or trouble in secur-
ing money in court than if it were deposited
in the bank in the ordinary way. With an
officer who can be trusted, what object is
there in requiring more than his signature,
and what necessity is there to trouble our
over-tasked judges with this detail of practice.

The objection urged against the Secretary’s
office is solely against the principle, that the
Jjudgment is pronounced by a judge who has
not heard the argument, but only so much
of it as can be remembered, retailed and di-
luted by the Secretary, before whom the case
or question has been argued. It is but sel
dom that the Secretary can see a judge upon|
the same day upon which the case was argued.
Frequently a week elapses, and sometimes,
several weeks intervenes before the judge can’
hear what the Secretary’s memory will enablé
him to repeat of the views argued before him;
Even with the present painstaking Secretary:
such a system must work much injustice.

In England, where the Judges Secretary dis”
poses of questions of practice, it is the invari';
able rule that he submits the ssme to th*§
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Judge as soon after the argument, on the same

@Y, as he is able to wait upon him ; and the
former will not hear cases except upon a day
o0 which he can see the judge and submit
the argument for his decision,

We should be glad, either to ‘see such a
8ystem adopted in this country, or to have
Power conferred upon the Judges Secretary to
dispose of questions argued before him, giving

im Jjurisdiction analogous to that of the Clerk
of the Court of Queen’s Bench in Common

W Chambers, and if necessary with some-
What the same restrictions ; and thus a vast
Dumber of applications might be disposed of
Promptly, which are now delayed to await the
Convenience of a judge, .

Coming from such authority, these impor-
tant complaints deserve the attention of the
j“dges; and the charges preferred against the
Officers of the court call for some action on the
Part of the government. We think it would
Dot be unwise in the government to appoint a
Commission of competent men, who could en-
Quire into all the facts and offer. their sugges-

lons ag to any changes they might deem

Wvisable, either in the systems pursued in
the various pffices, or in the officials having
charge of the same,

No doubt much care would be required in the
Belection of the commissioner or commissioners
\_knowledge, ability and freedom from preju-

1€ or irregular influences would be necessary. -

Ut the government may very well be trusted
With thig selection, and.we doubt not it would
™aade with a single eye to the public good.

COMMON LAW CHAMBERS,

s The rules required to bring into full opera-
ton the recent Act of the Local Legislature
Vere promulgated during Hilary Term.
bese rules are founded on the English rules

Vided for a similar statute, but give the
Ik of the Queen’s Bench somewhat more ex-

vhold’ed Powers than are held by the officer

'ng the analogous position in England.

¥ these rules the Clerk here has, in the cases
°epted from his adjudication, power to grant
Mmonges (except only when the liberty of
® Subject is concerned), whilst in England

N Would not. The rules do not exempt pro-
Ings under the Municipal Act to contest

® validity of elections, though in such cases
® decision is final and conclusive, and there
d seem to be as much reason for except-

ing cases of this kind as some others, for ex-
ample, referring causes under the Common
Law Procedure Act. Such matters as appeals
in insolvency and the removal of causes from
inferior courts are, we presume, excepted, as
the effect would otherwise be to give the Clerk
appellate jurisdiction over the County judges.
Qur present inclination, however, would not
be to see the powers of the officer presiding
in Chambers curtailed, but rather the reverse,
provided always that the appointment is, from
time to time, made with special reference to
the duties assigned under the new system, for
we can well fancy, that there will be occasion-
ally some inconvenience felt by the same per-
son not having jurisdiction in one case as well
as another, Whether we may always expect
a person in the position of Clerk of the Queen’s
Bench as capable of filling the new quasi judi-
cial position as the present clerk is another
matter. But the rules are inténded, not for
the present only, but to meet future contin-
gencies as well,

We had hoped to have seen some provision
made in the rules for fees to counsel on argu-
ments in Chambers. We know of no case
where the injustice of the present tariffs is so
apparent as here. The fees for business in
Chancery Chambers are nearly double those
taxable for similar services on the Common
Law side, and we do not hear that the former
are t0o large ; and if there is reason for asking
anincreasein the “west wing,” there is, at least
in this respect, twice the reason for an increase
in Common Law Chambers.

Something ought to be done, and if necessary
the matter should be brought formally before
the judges by those interested—and the inte-
rested parties are not merely the town agents,
but country practitioners in general ; for al-
though agents think it worth while to do a
vast deal of work for the niggardly pittance
sllowed by the present tariff, they occasionally
make a charge somewhat in proportion to the
labour, time, talents or experience, as the cage
may be, devoted to the case entrusted to them
—which fees, however, very generally come-
out of the pockets of their country principal.
There is no reason why a proper fee should
not be allowed to counsel arguing a case before
one judge, as well as when the same person
argues a no more difficult case before two or
three judges. The remarks of Mr. Justice
Galt, in the late case of Royal Canadian Bunk-
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v. Matheson (ante, p. 9) are in point here, and
have as much general application as they had
special application in the case then before him.
It may be said that a judge has a right to give
a fiat for a counsel fee in special cases, but this
is seldom asked for and seldom given ; and it
is unpleasant to ask, and no person should be
required to crave as a favor that which he
should receive as a matter of right.

The rules as read in court are as follows:—

REGULZA GENERALES,
As to the jurisdiction of the Clerk of the Crown
and Pleas of the Court of Queen’s Bench.
Hilary Term, A.D., 1870.

Whereas, by the statute made and passed in
the session of the Legislature of Ontario, held in
the 33rd year of the reign of Her Majesty, inti-
tuled, ““An Act respecting proceedings in Judge’s
Chambers, and Common Law:” it is enacted
that it shall and may be lawful for a majority
of all the Judges of jthe said courts, which ma-
jority shall include the two Chief Justices, or
one of the Chief Justices and the senior of the
Puisne Judges of the Superior Courts of Com-
mon Law, from time to time, to make and pub-

‘lish general rules for certain purposes therein
mentioned :

It is therefore ordered, that the Clerk of the
Crown and Pleas of the Court of Queen’s Bench
be, and is hereby empowered and required to do

:all such things, and transact all such business,
and exercise all such authority and jurisdiction
in respect of the same, as by virtue of any sta-

“tate or custom, or by the rules and practice of
the eaid courts, or any of them respectively,
were at the time of the passing of the said Act,
and are now done, transacted or exercised by any

_ judge of the said courts sitting at Chambers, ex-
cept in respect of matters relating to the liberty
of the subject, and to prohibitions and injunc-
tions, and except (unless by consent of the par-
ties) in respect of the following proceedings and
matters, that is to say :—

All matters relating to criminal proceedings.

The removal of causes from inferior courts
other than the removal of judgments for the
purpose of having execution.

The referring of causes under the Common
Law Procedure Act.

Revising taxation of costs.

Staying proceedings after verdict.

Appeals in insolvency.

In all such bxcepted matters, not being mat.
ters relating to the liberty of the subject, the said
Clerk may issue a summons returnable before a

. Judge.

That in case any matter shall appear to the
said Clerk of the Crown to be proper for the de-
cision of a judge, the Clerk may refer the same
to a judge, and the judge may either dispose of
the matter, or refer the same back to the Clerk
with such directions as he may think fit.

That appeals from the clerk’s order or decision
shall be made by summons, such summons to be
taken, and within four days’ after the decision
complained of, or such further time, as may be
allowed by a judge or the said clerk.

The appeal to be no stay unless so ordered by
a judge or the said Clerk.

The costs of such appeal shall be in the dis-
cretion of the judge. )

That the scale of costs for all matters done by
and before the Clerk, shall be the same as are
fixed for business done by and before the judges.

That the same fees shall be taken in respect of
business transacted before the said clerk a,
Chambers as are now taken when the same
business is transacted before a judge.

That these Rules take effect on the 21st day
of February, A.D. 1870.

LAW SOCIETY—HILARY TERM, 1870.

The following is the result of the late exami-
nations, for calls to the bar and admission as
attorneys :—

CALLS TO THE BAR,

A. H. Macdonald and R. Oliver, Guelph; P.
Ferguson, Walkerton; John Barry, Hamilton ;
J. McDougall, Toronto; J. H. Ferguson, Lon-
don; T. D. Delamere, B. A. Toronto; J. N.
Kirchhoffer, Port Hope; A. J. Matheson, To-
ronto; John Cameron, B.A. London; — Hall,
Guelph ; F. C. Denison, Toronto; G. Green,
and T. G. C. Green, Toronto; and Mr. H.
J. Larkin, of the Lower Canada Bar. +

ATTORNEYS ADMITTED,

C. W. Matheson, Simcoe; F. G. A. Hender- ]
son, Belleville, and H. E. Nelles, London,
equal ; Jno. Shaw, Toronto; J. N. Kirchhoffer, ]
Port Hope; T.J. C. Green, Toronto; A.J. M
theson, F. C. Denson, J. McDougall, Toronto j-
T. G. Fennell, Bradford ; F. W. Lally, Barrie;.
W. H. Nash, London ; D. Juner, St. Mary's;
Alfred Frost, Owen Sound,

Mr. Macdonald and Mr. Matheson wer?}
passed without being required to undergo any |
oral examination. We understand that the,
standard of marks for this purpose has bee?
increased this Term from two-thirds to thre®’;
fourths, "




Febragry, 1870.]

LAW JOURNAL,

[Vot. VL, N. S.—83

OveruoLpiNg TENANTsS—NEw Book—JUDICIAL SysTeEM oF FRANCE.

OVERHOLDING TENANTS.

‘We publish in another place a judgment
8lven by Mr. Hughes, Judge of the County
Court of Elgin, under the Overholding Ten-
Ants Acts, which decides a point of interest.

This decision is at variance with the dictum
of Judge Logie, County Judge of Wentworth,
0 Nash v, Sharp, b C. L. J., N. 8., 78, though
the lutter case went off on another point than
that expressly decided in Re Sutton v. Ban-
o7, to which we now refer.

. A careful reading of the late Act in connec-
o0 with the former statutes and decisions

ereon would seem to shew that the con-
Struction placed upon the Act by Judge

Ughes is the correct one.

NEW WORK ON REAL PROPERTY.

“We understand that within three months,
T. Leith will publish an edition of a leading
Nglish text book for students, on Real Pro-
p‘f"‘}’, adapted to the laws of Ontario. This
¥ill be 3 valuable addition to the works al-
Teady given to the profession by the learned
uthor, and will be gladly welcomed.

'&

SELECTIONS.

T™ME JUDICIAL SYSTEM OF FRANGE.

diF‘.‘mnoe with a population of 87,000,000, is
1 ded into 86 departments ; each department
tVided into districts, or, as they are called,
Ndissements, of which there are 363, in
nal of which is a court, known as the Tribu.
%ur(t;f_ First Instance, making 863 of these
whl;'ﬁch district is divided into cantons, of
n ch there are 2847, each canton into com-
Tn .8 or parishes, of which there are 36,819,
wh canton there is a justice of the peace,
tion ecides summarily, without the interven.
Sman°~f attorneys, all matters in contests of
Ming mportance, and has jurisdiction in cri-
€Xcoe Matters where the fine imposed does not
Fisonp,c | Leen francs ($8), or where the im-
b“nal Menpt js for five days or less. The Tri-
the of Justice of the Peace also acts with
ﬁOmCOnsent of parties as a court of concillja-
oy here are 2847 justices of the peace.
siolmlare‘all salaried officers, and are profes-
erei men. The maires of communes also
ity, 18e, it would Seem, some judicial author-
b“llal he appeal from the decision of the Tri-
Tﬂhu of the Justice of the Peace, is to the
Dal of the First Instance of the district.

TrieuNaLs oF First INsTANCE.

The Tribunal of the First Instance is com-
posed of from three to twelve judges, according
to the population of the district. If the court
has seven or more judges, is divided into two
chambers, one of which has charge of criminal
and the other of civil matters, '

If the court has twelve judges, it is divided
into three chambers, two civil and one crimi-
nal. The Tribunal of First Instance at Paris
being very large it is divided into ten cham-
bers. It has one procureur imperial, or attor-
ney-general, with twenty-two deputies, and
one registrar, with forty-two deputies.

The concurrence of three judges of a cham.
ber, in this court in civil cases, and of Jive in
criminal cases, is necessary for a decision.

®ne of the judges of this tribunal is appoint-
ed to act in the district for three years as a
judge of criminal instruction. There is usually
one to every criminal chamber, and attached
to the Paris Tribunal of First Instance there
are eleven. This judge, in conjunction with
the procureur imperial (district attorney), ex-
amines every case of criminal accusation, and
makes his report once a weck to the criminal
chamber of the Tribunal of First Instance, and
that body, which must be composed of at least
five judges, decides whether the party accused
shall be discharged or not. If they decide
that he shall not be discharged, they send the
case to the criminal chamber of the Court of
Appeal of the jurisdiction for further examina-
tion, and if that body think that a crime has
been committed, and that it is of sufficient
gravity, they send the case to the Court of
Assize of the department to be tried by a jury.

The decisions of the Tribunals of First In-
stance are reviewable in the Court of Appeal
of the jurisdiction.

The judges are appointed for life.
CouRTs OF APPRAL.

There are twenty-seven Courts of Appeal
in France, now called Imperial Courts, each
of which takes its name from the city or place
where it is established. Each court is divided
into chambers, corresponding usually with
the number of departments over which the
court has jurisdiction ; so that in the twenty-
seven courts, there are eighty-six chambers,
that being the number of the departments in
France.

Each Court of Appeal is composed of at least
twenty-four judges, who are called counsellors,
and is usually divided into three chambers,
one having cogmizance of civil cases, one of
criminal accusations, and the other of appeals
in police matters. 1Inthecivil chamber, seven
judges must concur in a decision, and in the
chamber of accusation, five. There is one
general president, and a president for each
chamber, who.is selected by the judges of that
chamber,
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The Court of Appeal in Paris has six cham-
bers, a first president, six presidents of cham-
bers and fifty-nine judges.

In important matters, such as questions of
state, or very difficult questions, two cham-
bers, where there are more than one, are united
and the decision must be concurred in by four-
teen judges. This is termed the solemn hear-
ing, and is called by the first president of his
own motion or by him, upon the request of
one of the chambers, in a matter which they
deem of sufficient importance.

The appeal from this court is to the Court
of Cassation, and must be brought within
three months,

The judges are all appointed for life, but may
retire or be retired upon a pension after thirty
years' service, or in the event of permgpent
infirmity.

Cotrr oF Assize.

There is also & Court of Assize, composed
-of judges of the Court of Appealin each de-
partment (or eighty-six in all), for the trial of
criminal cases with a jury. Where the seat
of the Court of Appeal is within the depart-
ment, the Court of Assise of the department
is held by three of the judges of the Court of
Appeal, the senior judge being president, and
when such is not the case the Court of Assize
is held by one judge of the Courtot Appeal,
and two judges of the Tribunal of First In-
stance of the district where the Court of As-
-size is held; the judge of the Court of Appeal
"being president.

The Court of Assize is held every tbree
vmonths, usually at the chief town of the de-
. partment. The one in Parisis held twice every
month, The trial is public; the jury is com-
" posed of twelve; they pass only upon the facts,
-and a verdict by the majority is sufficient.

The appeal from the judgment of the Court
of Assize-is to the Court of Cassation, and
- must be brought within three days.

TrIBUNALS oF COMMERCE.

There are in all the commercial towns and

- cities in France what are known as Tribunals
of Commerce. The number or the locality of
these courts is not fixed by law, but is deter-
mined by the government, according to the
exigencies of each locality.  This court takes
cognizance only of disputes and transactions
between merchants, tradesmen, bankers, or of
matters connected with trade or commerce, in
which is included bankruptey. It is composed
of a president, of judges and of supplemental
judges. The number of the judges must not
be less than two nor more than fourteen. The
number of the supplemental judges is in pro-
portion to the exigency of the public service.
The number of each in each tribunal is fixed
by a government regulation. The judges of
this tribunal serve for two years, without com-
pensation, and are elected by an assembly of
:the most eminent commercial men within the

"years, may be elected either as a judge or 8

district, the list of electors being prepared by
the prefect of the department, and approved
by the minister of the interior. Any commer-
cial man thirty years of age, who has exercised
his calling with honor and distinction for five

supplemental judge. The president must be
forty years of age, and be chosen from among
those who has served as judges. Three judges,
at least, must concur in & decision. If the
amount involved is under 1500 francs ($300)
there is no appeal, nor in any matter, if the
parties give their consent to abide by the de-
cision without appeal. In all other cases an |
appeal lies to the Court of Appeal within the
jurisdiction, and takes priority in the court
over other appeals. .

In the Tribunal of Commerce in Paris, there’
were in the year 1853, 51,042 cases, of which
85,257 went by default, 10,465 were put at
issue, 2663 were concillated, and 1985 were
withdrawn. This tribunal has a general presi
dent, ten judges and sixteen supplement
judges. It is in session every day throughout
the year except Sundays, and is one of the
most useful courts in France. ¥

Court or PrupHOMMES.
(A Mechanic's or! Workingman's Court.)

There is in the cities of Paris and Lyon# .
and in some of the other cities, a court called 3
The Court of Prudhommes (literally good and
true men, but meaningin this connection me? .
well versed in some art or trade). It take!
cognizance of all contests between manufs?® :
turers or master workmen, and their workme?, i
and apprentices. It acts first as a court .0(
conciliation, and if that fails, it has jurisdi® ¢
tion to the amount of 200 francs ($40), widf‘
out appeal, and jurisdiction to any amou?
subject to appeal to the Tribunal of Commerc®
if there is one in the district, and if not to
Tribunal of First Instance,

This Court of Prudhommes consists of .
council composed of master-workmen or
facturers, and of foremen, being six of eac¥
equally balanced ; one-half of each of whichg
out every two years, but are re-eligible. TB
are elected by the members of their respec:‘”‘
classes. To them is added a president, &
two vice-presidents, appointed by the sovera‘f
for three years, but who are re-eligible. o

This is a very practical and most useful ¥, -
bunal. It sits every day except SundaYv.‘y
cides cases with great dispatch, with 1¥J
expense, and generally to the satisfactiod o
both parties. They are usually settled by “l) :
cillistion. There are in the Paris Tribu’J.
about 4000 cases in the year, two-thir 9’3,;;
them relating to wages. The judgments 7y .
dom exceed one hundred annually, and 8pP”
are rare.

CoURT oF ACCOUNTS.

The next court is the Court of Acwg“'
1t is a court of exchequer, before whic

e om
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Matters relating to the public expenditures, all I

Scal mstters, claims against government, the
Ministration of poor-houses, hospitals, public
Charities, &c. It has a first president, three
Presidents, eighteen counsellors, or masters of
&count, and eighty referees, divided into two
Classes, a registrar and deputies and three
Chambers, each of which has separate duties.
e appeal from this court is to the Council
of State,

CovurT oF CASSATION.

Thelast and highest of the permanent courts
rance, is the Court of Cassation. It is
®mposed of fifty judges, called counsellors,
and is divided into three chambers, one of re-
Quest (matters arising upon petition), one civil,
nd one criminal and police. It has a first
President and three presidents of chambers.

It.is the final appellate court from all inter-
Mediate tribunals of last resort, such as the
ourts of Appeal.

An appeal to it must be brought within
three months after the judgment appealed
Tom was rendered.

It does not, as the Courts of Appeal do, re-
View the merits, but as itsname imports, breaks
e judgment, if the forms of procedure have
een violated, or the judgment is founded upon
4 erroneous interpretation of the law, and sends

e case back for another hearing, usually to
A different tribunal, but one of the same rank,
3 the one that first decided it. The court to

ich it is sent, is not, as our inferior courts
ﬁ‘% bound by the interpretation given to the

W by the higher tribunal, but may make the
me “decision as the former tribunal, if it

Rinks that the decision of the Court of Cassa-
‘Jon wag erroneous, though, of course, great de-
®rence is paid to the opinion of the higher
. th:Juna]. Instances have occurred in which
ee \different courts of appeal rendered the
tae judgment notwithstanding it had been
h:lce declared by the Court of Cassation to
erroneous. Where such is the case, the
Question is no longer agitated, but the govern-
rent (the Corps Legislatif), with the sanction
tht ¢ emperor, makes a decree declaratory of
j“°,1§W, which is binding thereafter upon all
dicial tribunals.
Wl;l" he applicant must deposit 250 francs ($30),
ich he forfeits to the other party if he fails,
(;g(,‘“ sentenced in addition to pay 300 francs
), to the state.

Riv © chamber of the Court of Cassation can
ju de Judgment unless it is composed of seven
CBes, including the president.
ach chamber appoints its own president,
A members go out of each chamber
‘hezly Six months, but not until they have fini-
ivil all the matters heard before them. The
dury Chambers sit every week day except
the 88_ the months of September and October;
Timinal continuously throught the year,
the session is four hours a day.

In great or very important cases, the three
chambers are called together by the first pre-
sident of his own motion or upon the request
of one of the chambers. The judges are robed
in scarlet upon the occasion, and when they
come together it is the most imposing and
dignified judicial body in the world.

The judges of the Court of Cassation are
appointed for life, and are retired in the same
manner as the judges of the Courts of Appeal.

Hicr Courts oF JUSTICE.

The highest court in Frauce is the High
Court of Justice, which assembles only when
an imperial decree is issued for its convocation
for the trial of offences against the life of the
sovereign or the safety of the state. It is
composed of five judges and five supplementary
judges, chosen from the judges of the Court of
Cassation, and of a jury of thirty-six chosen
from the members of the councils general of
the departments. The judges and the jury
are appointed annually by the sovereign.

The foregoing is a concise but accurate and
full statement of the whole judicial organiza-
tion of France. It does not however embrace
any changes that may have been made during
the past ten years, as the writer has not had
facilities for ascertaining what laws or de-
crees have been enacted within that period.
It may be added that the civil judicial organi-
zation of France is regarded as very perfect,
and that the jurists of no country have done
more to advance the science of jurisprudence.
—C. P. D.—The American Law Register.

MANSLAUGHTER.

The Coroner’s [nquest upon the body of the
Welsh fasting girl, as she has been popularly
styled, has ended in the committal of her father
upon a charge of manslaughter. Itissaid the
Treasury have taken the matterinto their own
hands, and as the case is pending we shall ab-
stain from discussing its merits. But there
can be no harm in indicating the kind of legal
questions which must arise in such a case, and
they are of rather a curious kind, beariog
somewhat upon that most perplexed subject,
the legal doctrines of causation.

The parents of the girl, and apparently the
girl herself had long publicly maintained that
she lived without food. This representation
was naturally received with some incredulity,
and at last a sort of vigilance committee was
formed to watch the case, with a staff of doc-
tors and nurses acting in concert with them.
The vigilance party, with the full consent of
the girl's father, took her entirely in charge,
and kept a rigid watch and ward over her.
They were most willing that she should have
any amount of food, provided she or her father

asked for it, but she should have none on the .

sly. The father, and it would seem the girl

herself as long as she was in a condition to.
exercise a choice, were determined not to ask.
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for food ; though they were quite anxious that
food should be had, but orly on the sly ; and
between the two parties the girl died.

It is somewhat as if she had been lyingin a
room with two doors, a front door and a back.
A. locks the back door, but would admit any
amount of food by the front. B. bars the front
door, but tries his best to smuggle food in by
the back. Between them the patient dies.
Who killed her, A. who locked the back door,
or B. who barred the front ? If that were all,
it would be difficult to say, that either did so
singly. And, therefore, so far, the jury were
probably right in acquitting the doctors,
nurses, and the rest of any criminal liability.
But in the actual cace, B., who represeats the
father, not only barred the front door, but was
also a consenting party to the locking of the
back, trusting, it would seem, to his own in-
genuity to evade the vigilance of his rivals and
open the door on the sly. And upon this
ground the jury may have been right in their
finding against the father.

There is another possible view of the case
however. It may be said that both parties
combined to carry on a contest of wits, a sort
of game of chess, over the girl, which was from
the first manifestly likely to result in her
death, and which, in fact, it did do. If it be
maintainable that those concerned were upon
this ground guilty of manslaughter, which we
by no means say is the case, then it seems to
follow that both parties to the contest are in
the same position, and both or neither ought
to be indicted.— The Solicitors' Journal &
Reporter.

RIGHTS OF THE PROFESSION.

Lawyers have rights for which they pay
dearly, but which are sometimes ignored.
The persons who pass by the name of agents
or ‘‘clerks” often do the work that it is the
entire privilege of the lawyers to do. We are
happy to say that at last something is being
done to protect the profession. Elsewhere
we publish section 70 of the new Bankruptcy
Act, which forbids any persons but barristers
and solicitors to practise in the court, and an
order of the Worship Street Police Court, for-
bidding any persons but barristers and solici-
tors, and, under certain circumstances, articled
cletks, from practising. These are steps in
the right direction. WIill not county court
judges lend their aid to this reform? In
county courts agents, instead of lawyers, ap-
pear, and not only defraud the profession but
waste the time of the judge and do injury to
their clients. Surely the county court judges
might do something to discountenance this
practice, if, indeed, they have not the power
to put an immediate and entire stop to it.—
The Law Journal,

——— e

ONTARIO REPORTS

PRACTICE COURT.

(Reported by HENRY O'BRrIEN, EsQ., Darrister-at-Law. )

EDWARDS ET AL. v. BeNNETT.
Ejectment—Defendant retal:ing possession.

Under the cireumstances set out below a new writ 0. hab.
Jue. pos. the first having heen executed and returneq)
was refused. Wilson v. Chanton, 6 L. T., N. 8., 255,
followed.

‘[Practice Court, Michaelmas Term, 1569.]

Osler, obtained a rule nisi last Term. upon
the 19th November, calling upon Henry Bennett
and James Erwin, to shew cause why an order
should not be made on them to leave or give up
possession of the east half of Lot No. 23, in the
2nd Conce-sion of the Township of Woodhouse,
and to restore the possession thereof to the
plaintiffs, and why a writ of attachment should
not issue against them, for having illegally re-
entered en (he said lot against the plaintiffs’ will,
directly after the Sheriff had ejected them under
the process of the court.

The affidavits in support of the motion stated
that & judgment for want of appearance had
been obtained against the above defendant, Heory
Bennett, at the suit of the above plaintiffs, in
September, 1808 : that thereupon a writ of Aab.
Jac. pos. was issued upon the 21st July, 1869 : that
this writ was fully executed by the rheriff upon
the 24th July, 1869, by the sheriff removing
Mary Bennett and James Erwin, her son by a
former marriage, and his brothers and sisters,
Mary Bennett having after the decense of her
first husband married the defendant Henry
Benneit, who at the time of thé commencement
of the action of ejectment was not living on the
Premises ; and by his nailing up the door and
window and giving possession to one D vis, who
resided on the adjoining lot, in the west half of
the same lot. The affidavit of Davis which was
also filed upon the motion stated that the writ
baving been executed on Thursday the 24th of
Julyia the above manner, he observed smokeissu-
ing from the chimney of the house on the follow-
ing Tuesday, and that upon going to the house he
found Mary Beunett and her son James Erwin in
possession, and he suggested that Mary Benuett
only could have got possession by striking off the
board which had been nailed across the window.
There was no allegation of any forcible taking
possession, or any expulsion of Davis from his
possession, nor was it stated that he in fuct was
in visible occupation. It appeared further that
the writ had beeu duly returned by the sheriff ag
fully executed by him on the said 24th July.

J. A. Boyd, shewed cause, and filed affidavits
of Mary Bennettand James Erwin, wherein it was
sworn that Thomas Erwin, the father of James
Erwin and the first husband of Mary Bennett,
about twelve years ago died seised in possession
of the premises in question, of which he had
and retained undisputed possession for seven-
teen years or thereabouts before his death : that
he died intestate, whereupon his estate and
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8eisin in the premises descended to James Erwin
A4 his brothers and sisters, of whom there were
8everal as his heirs at law: that five or six
Mouths before the action of ejectment was
bNught against Heory Bennett, he had deserted

ary Bennett. whom he had married, and had
eft the premises : that when the action of eject-
Ment was commenced, James Erwin 'was absent
Yom home and knew nothing of it: that the
Sheriff who served the writ of ejectment upon
Mary Dennett told her that the paper serveld
¥as of no consequence to her, that it was not
Intended to disturb her or her children, and that
8he need give herself no uneasiness about it. and
that accordingly she did mot. The afiid.vits
further stated that after the eviction by the
8heriff, James Erwin, having taken legal advice,
and in right of his title as a co-heir of his father,
8ad finding the premises unoccupied and the
Oor of the house unlocked, re-took possession,
304 took his mother and the rest of the family
nto the house, claiming title through Thomas
Twin, who, as stated above, died seised thereof.

Gwynne, J.— From the facts shewn it appears
that the parties against whom this application is
Wade assert no claimwhatever through the defend.
80t in the writ of ejectment, but wholly independ-
ent of him, under right of the fither of James

“f'Win, who a8 it is said died seived in posses-
8lon of the premises. Neither the rule nor the
8idavits filed in support thereof allege any
Joreile taking possession of the premises—or
3ny expulsion of any person in possession, on

ehalf of the plaintiff. nor any actual interference

With or distarbance of the ofticer of the court in

€ exccution of the writ,which has been returned
as fully executed.

Lfind no case which under these circumstances
Would gt ali warrant me in making this rule
bsolute in the whole or in part.

In Thompson v. Mirehouse, 2 Dowl. 200, the
:ﬁidnviP upon which the motion, which was fora
te" Writ of hab. fac. pos. was made, stated that
s ¢ sherifi’s officer had been turned out of pos-
sU88ion of tha premises before he could deliver
N 0 the lessor of the plaintiff and that the

-Ponent believed the parties committing the
r?llence were combining with the defendaut in

€T to prevent possession being delivered, but
the court held it to be indispensably necessary

&t the defendant in the ejectiment should be

.llI')lected with the dispossession. la Pifcher
thal;oc' 9 Dowl. 971, which appears to go further
e any orhel: case, it was the dcfena'aut in the
ang ‘m}?m. agaiost whom the motion was made
Was :’1_0 in the night of the same dny that he
po“m}spossessed, re-entered and took furcible
DU";;'Su of 'the premises. Ia Lloyd v. foe 2
Writl;)f ~I‘C. N. 8 407, the motion wus for a fresh
Bging -lab. Sac. pos., upen nJqument obtained
in poss the casual ¢jector, to eject the tennnts
et.eu-desﬁlon, and who if the action had been

N : %Would have been the defendunts, and
“hd’er ' ew days after they had been cjeoted
the g € writ of hab. fac. pos. obtained upon
ﬂgai."; a%:iﬂept against the casual ejector, came

o W&; ¢ Jorcibly expelled 'the p'aintiff's agent,
Sion ﬂm;i o VIISIble ocoupation and took posses-
Rep oo, In MeDermott v. McDerinott, 4 Prac.

" =95, a similar rule to the present was dis-

charged, although it was the defendant in the
ejectment who, about three weeks after he had
been dispossessed, returned and re-took posses-
sion, the door being locked and pailed up as was
done here. But the case of Wilson v. Chanton,
et al, reported in L. T. N. 8. 255, and (as Wilson
v.Chartier) in 10 W. R. 546, decided by the full
court, appears to me to settle the point, and
greater weight must he at/ributed to this decision
being that of the full court, than to any of the
cases decided by a single judge in the Bail Court.
In that case the sheriff had on the 1st February,
1862, given possession of the premises to the
plaintiff wuder a writ of kub fuc. pos., issued
upou a judgment obtained against the defendanta.
The plaintiff so put in possession retained pos-
session until the 7th April following, when. the
writ having been returued. two of the defrndants
in the ejectment forcibly re-iook possession from
the plaintiff of two cottages from which they
had been evicted. Upon an affidavit of these
facts, a motion similar to that which has been
made in this case, was made upon the 26th of ,
the same month of April. Wilde, B. says—
+« After the writ of hubere facias possessionsm was
returned,the court as to that suit is functus oflicio.”
Pollock, C B. says—* The application isentirely
novel, T never recollect a similar ome. Put
the case of an action of detinue for a chattel,
the plaintiff recovers and the article is deliverd
up to him, but afterwards the defendant aguin
gets pos=ession, the court could not summnrily
interfere to enforce its re-delivery.”” And Wilds,
B. says—« There has been no interfererce with
the sheriff’s officer, and consequently no contempt
of court—the writ for delivering possession had
been executed, and its execution certified to the
court and the whole thing completed; the power
of the court was then at an end. If the piaio-
tiff bas a right to this rule, I do not see why he
should not be able to obtain one at the end of
twelve months, or even two years after a defen-
dant may have re-entered into possession.” And
the rule was refused.

The case before me is even stronger than that,
when we gee what is contained in the affidavits
in reply. According to the plaintiff’s own shew.
ing, the writ was fully executed, and returned
as executed on the 24th July. There is no alle-
gation of any forcible taking of possession or
any expulsion of any perzou in actual ogcupation
for the plaintiffs, and now by the affidavits in
reply, it appears that James Erwin who was in
no sense a party to the action of ejectment in
which the juigment was obtained whereon the
writ of hab. fac pos. issued, and who has no
counection in title whatever with the defendant
in that action, but utterly repudiating all such
connection and all title having ever been in that
defendaunt, and in his own right us heir of his
father, who as he says died seised of the pre-
mises, euters in assertion of that title, expelling
no.body, and takes with him his brothers and
sisters,-who according to his contcntion are co-
heirs with him, und also his mother who has no
estate in the premises except as eutitled to
dower thereout.

The rule must be discharged with costs.
Rule discharged with costs,
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COMMON LAW CHAMBERS.

REGINA V. REIFFENSTEIN.

Ezxtent—Commission to find debts—Affdavit of danger—
Felony and civil remedy.

Held, 1. That a debt whereon to found a writ of extent may
be found on inquisition without vivd voce testimony.

2. That an affidavit of danger is sufficient if it satisty the
judge to whom the application for a fiat for a writ of ex-
tent is made, that there is danger that the debt will be
lost if immediate remedy is not granted.

3, That it is not an irregularity, that ah inquisition finds
that the defendant was a debeor to the erown on the 20th
of July, the inguisition being filed and a writ of extent
issuing on the 21st July.

4. That the rule which prevents a civil remedy being taken
whilst the prosecution for the felony which is the founda-
tion of the action is not concluded, does not apply where
the Crown, and not & private person, is the plaintiff.

{Chambers, December 30th, 1870.]

This was an application to set aside a writ of
extent.

On the 17th July last, & commission to find
debts against the defendant, a clerk in the office
of the Ruceiver-General, was issued from the
Court of Queen’s Bench, on & fiat of the Chief
Justice of the Common Pleas, founded on an
affidavit of John Langton, auditor of public ac-
counts, who stated the fact of the indebtedness;
but no vivit voce testimony was taken by the com-
missioners, who acted on this affidavit aloue.

The commission with the finding of the debt
by the commissioners and jury thereon endorsed,
was returned and filed on the 21st of July, when,
on rending the commission, ingnisition and affi-
davit of danger, a writ of extent was by fiat of
o judge tnken out, directed to the sheriff of the
county of Carleton.

The affidavit of danger, filed on the applica-
tion for the fiat, was made by Mr. Langton, as
follows : — .

“That I was the auditor of the’ public ac-
counts of the late Province of Canada for many
years immediately before the establishment of
the Dominion: that I have been the auditor of
the public accounts of the said Dominion ever
since its establishment, and that I have a per-
sonal knowledge of the facts hereinafter men-
tioned and contained :

That one George C. Reiffenstein, was for many
yonrs, and up to the establishment of the said
Domivion, a clerk in the department of the Re-
ceiver-General of the said late Province: that
te has been ever since the establishment of the
snid D-minion up to the twenty-sixth day of
Junc now last past, a clerk in the department of
the Receiver-General of the said Dominion, and
that a portion of his duties, as such clerk, was
the euperintendent of the distribution of the
municipalities fund of Upper Canada:

That it has been up to this time ascertained
on investigation of the accounts of the said
George C. Reiffenstein, that he has, during the
period he has been so acting as such clerk as
aforesaid, from time to time, fraudulently mis-
appropriated divers large eums of money which
helonged to the government of the said Iate
Proviuce, and the said Dominion respectively;
the whole or gonsiderable portions of which said
sumy of money he frandulently converted to his
owu use; such several sums of money amount-
iog, in the whole, to the sum of twenty-two
thousand dollars or thereabouts, and that he,

the said George C. Reiffenstein, is now a de-
faulter aud indeb ed to the government in that
amount:

That the said George C. Reiffenstein is at
present in custody in the common gaol of the
said county of Carleton, in respect of the fraud-
ulent misappropriation aforesaid, and criminial
proceedings are now being taken against him
therefor :

And lastly, that T am informed and do verily
believe, that the said George C. Reiffenstein is
possessed of monies and other property within
the said county of Carletun; and that it is dewir-
able that nn immediate writ of extent should
irsue on bebalf of the Crown to attach such
monies and other property; and 1 verily believe,
that unless such writ of extent do issue forth-
with there is danger of the said monies and other
Property being made away with and entirely lost
to the government of the said Dominion, aud of
the claim of the crown for the wonies so misap-
propriated as aforesaid being thus defeated.”

The return to the commission to find debts,
a3 well as the writ of extent alleged that the
defendant became a debtor of record to the Crown
on the 20th July, 1869.

On the 25th November, the writ of extent
was returned and filed with the sheriff’s return
thereto. Mrs. Reiffenstein, wife of tae defend-
ant, subsequently appeared and claimed part of
the property, real and personal, seized under
the extent.

O' Brien, on filing verified copies of the papers
above referred to, obtained a summons calling
on the Attorney-General for the Dominion to
shew cause why the said writ of extent herein,
and all proceedings had thereunder, should not
be set aside on the following grounds:—

1. That the requisition to find debts was taken
on the affidavit of Jobn Langton only, the said
Jobn Langton not being present upon said in-
quisition, nor any evidence of any witness being
taken vivd voce. .

2. That the writ issued without any affidavit
of insolvency or other affidavit sufficient to shew
grounds according to the practice.

3. That the writ of extent misstated the day
that the defendant became a debtor of record,
the inquisition to find debts not baving been re-
turned and filed until 21st July, whereas the
writ states him to have been a debtor of record
on the 29th July.

4. That the affidavits on which the gaid writ
issued charged that a felony was committed, so
that no writ could issue to find debts, or debts be
found or enforced which were the suhject of the
felony, until the prosecution of the defendant to
conviction for the felony; or why all proceedings
berein should not be stayed uatil the fifth day
of next term &c.

R A. Hurrison, Q C., shewed cause, and took
the following preliminary objections : —

That the original writ was not before the
court, and on this ground alone the application
must be discharged. It would not suffice to put
in a copy. as the defendant had done in this in-
stance : Manning’s Exch. Prac. 114; King v.
Mallett, 1 Price 395,

The application is too late. A motion to set
aside a procecding for irregularity must be made
promptly. The extent was issued on the 22nd
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f July, and this summons was taken out on the
9th of December. In the meantime Georgina
iffenstein had appeared to the writ, and
Claimed the property, and had asked time to
Plead, and the defendant had been represented
Ont the trial of the claims of Mrs. Reiffenstein,
804 he must be barred by suck delay and waiver:
nning’s Exch. Prac. 114,
The motion should have been to set aside the
2t of the judge on which the extent issued.
0 long as the fiat stood, the writ must stand:
€z v. Rippon, 8 Price 38.
As to the grounds taken in the summons he
tontended : —

. 1. That even if evidence by affidavit be insuffi-
Clent, that is no ground to set aside the extent.
¥ the practice an affidavit is sufficient to find
the debt: West on Extents 22; and Reg. v. Ryle,
M. & W. 227, is a direct authority in its favor.
2. The affidavit of danger was sufficient in the
Opinion of the judge who granted the fial, and
8t is all that is necessary, and this fiaz is not
Moved against. But the affidavit is sufficient
;‘éczwding to the practice: Man. Ex. Prac. 11,

3. If the date is not properly stated, the de-
fendant may plead to that effect. But it is suffi-
Slent to say that there was a debt at the time of

® investigation.

4. The reason for the rule on which this
Objection is founded does mot apply where the

Town is concerned, and in any case it is no
Teason for setting aside the proceedings.

J. H Cumeron, QC (O’ Brien with him), sup-
Ported the summons.

As to the preliminary objections: The case in

Tice proves nothing, as apparently there was
Dot even g copy of the writ before the court.

© ohjections go to the ground-work of the writ,
04 the motion is therefore not too late. It is
:"' necessary to move against the fiaf as that

tands, and if this writ is set aside & new extent
¢82 issue on the same fiat.

4s to the grounds in the summons : —
lhl. The alleged practice is objectionable and
it ould not be followed, and the cases authorising
inshoﬂld be reviewed by the full court, and both

Manning and West the practice is remarked

On as one which ¢ no lapse of time can
egalige.”

.12' Not only must insolvency be shewn, but
0;0 the facts which establish it must be set

t: West on Extents 51; Man. Exch. Prac. 12,
of ¢ The ‘istake of the day appears on the face

. € writ, and there is a manifest false state-
po;:t o0 record; and this may be of great im-
ime::_nce to third parties whose rights may be
on ered with by such error. The inquisition

o ishewe that the defendunt had lauds when
a3 not a debtor to the Crown.
Conélu;e Pprosecution for the felony ehould be
ang mee;xt;efore the civil action i.s gone on witp,
other cases.e rule should apply in Crown as in
onlt[h:ns also urged that if there was any doubt
m&tterp?mts taken it would be proper to let the
endy stand till Term, especially as all the de-
U8 property was under seizure.

Garr, J—1 shall i i
v J— speak of each point as it ap-
Pears oo the summons, The grou;x:ds are:— d

1st. That the inquisition to find debts was taken
on affidavit without any witness being examined
viva voce.

A similar objection was taken in the case of
The Queen v. Ryle, 9 M. & W. 227, and expressly
over ruled by the Court of Exchequer.

2nd. That the writ issned without any affidavit
of insolvency or other affidavit sufficient to shew
grounds according to the practice. Mr. West,
ip his Treatise on the Law of Extents, page 47,
states: “ The need for the immediate extent is
shewn to the court by the affidavit that the debtor
is insolvent, which is called an affidavit of dan-

er; and the court [or single Baron) shews the
exercise of its (or his) discretion ns to the ex-
pediepcy of issuing the immediate extent by
granting the fiat.” The fiat in this case was
granted by the learned Chief Justice of the Com-
mon Pleas, on an affidavit which satisfied him
that this was a case in which an immediate ex-
tent should issue, and I should certainly never
think of interfering with the exercise of his dis-
cretion, but would, if I eatertained any doubt,
postpone the case for the consideration of the
court. I must ray, however, that had the appli-
cation been made to me I would, without hesita-
tion, have given the flaz. As far as [ can under-
stand the law as laid down in Mr. West's Treatise,
all that is necessary is to satisfy the court or

judge that there is danger that the debt will be

Jost if immediate remedy be not granted; and
whether the danger arises from insolvency,
(which is the usual ground) or from any other
¢ause which satisfies the court that such danger
really exists, is immaterial. I do not specify the
partieular reagons assigned in the affiiavit in this
case, but they would have been quite sufficient to
have induced me to grant the fiat.

3rd. That the writ of extent misstates the day
that the defendant became a debtor of record.
The inquisition to find debts mot having been
returned and filed until 21st July, whereas the
writ states him to have been a debtor of record
on the 20th of July. The inquisition was dated
on 17th July, 1869, and appears to huve been
taken on the 20th. There is a memorandum
endorsed on the lcopy before me to the effect
that it was filed on 21st. There is no formal
statement, of any kind as to when it was received
and filed. I cannot see in what mauouer the
defendant can be prejudiced by this mistake (if
it i8 a mistake, for no authority was cited by
the learned counsel), and if, in truth, sny of
the praperty extended was acquired by him he-
tween the finding of the inquisition on the 20th
and the filing of it on the 21st he might shew it,
I presume, o as, quoad that property, to glmm
that it was not found by the inquisition or liable
to the eztent. In the absence of any such allega-
tion I see no reason for setting aside the extent.

4th. That the affidavits on which the said writ
issued charged that a felony was committed, so
that no writ could issue to find debts, or debts be
found or enforced which were the subject of the
felony, until the prosecution of the defendant to
conviction for the felony. This objection appears
to me to be founded on a misapprehension of the
law as applied to private persons; the reason of
the rule which prevails between private persons,
tbat until the ends of justice have been satisficd
by the prosecution of a person charged with felony
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no action can be maintained for a private wrong,
can have no application to a case in which Her
Majesty is a party.
1 therefore think that this summons should be
discharged.
Summons discharged. |

COUNTY COURT CASE.
IN THE MATTER oF SuTTON, LANDLORD, v. BaN-
CrOFT, TENANT
Overholding Tenants Act—Assignee of reversion.
Under the Overholding Tenants Act, 81 Vie. cap. 26., the
word *“landlord” includes the assignee of the reversion.
{Huengs, Co. J., 8t. Thomas.}

The facts of the case were, that one Durtch
demised the premises to this tenant for a term
which had expired, but before the end of the
term conveyed the reversion to Sutton, who
claimed the possession as landlord.

Ellis, an attorney for the tenant, denied the
relation of landlord and tenant within the wean-
ing of the Act, upon which alone the County
Judge has jurisdiction. Proof of title and of
the lease having been made from Burtch to Ban-
croft, and no attornment shewn from Bancroft
to Sutton, Mr. Ellis claimed to have the proceed-
ings quashed and the application dixcharged for
want of privity between the parties, and that
the fact of his being in possession did not con-
stitute Bancroft Sutton’s tenant; mnor did the
assignment of the reversion constitute Sutton
Bancroft’s landlord. The mnotice to quit and
demand of possession were admitted.

McDougall, counsel for the landlord, cited the
13th section of the Act as to the meanings of the
words ¢ tenant” and ‘landlord,” whereby they
bave assigned to them interpretations which
heir ordinary signification do not import, and
referred to Nosh v. Starp, 5 C. L. J., N. 8,
78, as good authority under the former statute,
but vot under the Ontario Act, for by the inter-
pretation of the 13th section no room whatever
is left for doubt.

Huaues, Co. J.—In the Act, 4 Wm. IV. eap,
1,1find an interpretation clause (sec. 59), bu
no such meanings attached to the words *‘land
lord” and ¢ tenant” as are assigned them by the
13th section of the Ountario Act, nor do 1 find
them in the Con. Syat. of U. C. cap. 27. The

Act 27 & 28 Vic. cap. 80, affords a more expe- |

ditious remedy for cases coming within the
meaning of the previously existing staiute, but
I find no extension as to the kind of cases which
might be reached by that remedy, so that up to
the passing of the Ontario Statute, 31 Vic. cap.
26, any decision of the Superior Courts as to the
extent of the remedy aud the class of cases com-
ing within the purview of the then existing
statutes wou!d apply and be authoritative. Not
80, however, since the passing of the statute now
in question, because the word ** tenant” is there-
by declared to mean aund include an oceupant,
a sub-tenant, under-tenant (if there be any dif-
ference between ¢ gul” and *“under”) and his
and their assigns and legal representatives ; and
the word ‘*landlord” is declared to mean and
include the ieSsor, owner, the party giving or
permitting the occupation of the premises in
question, and the person entitled to the posses-

sion thereof, and his and their heirs and assigns
and legal representatives. I think that Bonser
v. Boice;9 U. C. L. J 213, does not apply as an
authority in this case, for the statute in question
affords not only a more expelitious but a more
extensive remedy than was ever devised or con-
templated by any previously existing statute,
and no room is left for a well founded doubt that
the word landlord includes the assignee of the
reversion. The foregoing decision is at variance
with the decision of his honor judge Logan, in
Nash v. Sharp, above referred to. The latter
case went off ou another point than that ex-
pressly decided in the above case. Qur views
of the late statute agrees with the judgment of
the county judge of Elgin.

I therefore decide, 1st. That this is a case
clearly coming within the meaning of the second
section of the Act. 2nd. That the tenant, Ban-
croft, holds without color of rizht, and was
tenant, &c., for a term which has expired, aud
wrongfully refuses to go out of possession there-
of, &e.

Wiit of pocsrssion ordered.

ENGLISH REPORTS.

QUEEN’'S BENCH.

Fair v. THE LoNpon axD Norta-WESTERN
Raiway Compary.
Damages—Future prospect—Negligence—Ra Hway company.
Where a plaintiff having been injnred through the negli-
gence of the defendant can show that, although only
enjoying at present a small income, he has a reasonable
prospect of increasing that income, such prospect ought

to be a matter of consideration for the jury.

fQ. B.18 W. R., 66.]

This was an action tried before the Lord Chief
Baron at Hartford, and was brought to recover
damages for injuries received in an accident on
the defendants’ railway ; a verdict was found for
the plaintiff, damages £5,000, with £250 for ex-
penses.

The plaintiff was a clergyman of twenty seven
Years of age, enjoying an income of £250, as o
secretary to the Irish Mission, and it was shewn
at the trial that he was & young mun of great
promise, and had reasonable expectations that
he should increase his income hereafter.

It was admitted that he was totilly incapaci-
tated by the accident for the present, and that
any improvement in his condition was a matter
of great doubt.

Vernon Harcourt, Q C., now moved for a new
trial, or to reduce damages on the gronad that
they were excessive. £5 000 isan exorbitant sum
when calculating on £250. Such a sum would
produce a larger annuity.  How can the prospect
of & man be proved ? By calling friends on one
side to give fuvorable evidence, aud witnesses on
the other to disparage? There should be some
limit asin Americo, otherwise railway companies
are made insurers at full amount without any
means of ascertaining the value of what is in-
sured. Theve should be snme power to protect
themselves by special contract. as there is in the
case of horses, goods, &c.; cannot the principle
in Jadley v. Barendale, 2 W, R. 302, 9 Bx. 341
be applicd here ?
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CockpurN, C.J.—Certainly not. The argu-
Ment ot Mr. Harcourt.calls on us to take upon
Ourselveg the functions of the Legislature and to
establish a new principte. True it is that to do
Ull justice in some cases damages are so great
83 to cause seriou« inconvenience, but that is
0 reason for altering & principle. If a railway
Undertakes to carry & passenger, aud is guilty of
Degligence, the passenger is entitled to bring an
Otion, and in considering the case juries are
to take into account two things: first, pecuniary
083 in profession or business; secondly, injury
30 the person or health; for pecuniary loss the
Jury should consider not merely the amount of
1come but also the reasonable probability of ac-
Quiring larger income in future. - It would be
Nonktrous if when a man has reached a certain
Btage in his career, yet judging from the past you
®an see with reasonable certainty that he will
lbcrease his income, you should exclude such
Considerations from the jury. You would exclude
8 most important element and inflict the gravest
ojustice, ~ The jury are bound to take into ac-
Count not only income, but the destruction and
80nibilation of health and prospects. Here is a
l':‘_“n at the outset of life, of great promise, with
1S prospects ruined and his health de-troyed. 1
Cousider £5,000 within reasonable limits.

MELLon, Lusy, HANNEN, J.J., concurred.
Rule refused.

CHANCERY.

Pickarp v. HINE.
Pmc”“’/‘xippeal by married woman without next friend

;narriod woman having been made a party 1o asuit in
Qﬁpect of her separate estate, appealed without the in-
Ervention of a next friend. Appeal directed to stand

Over for a next friend to he appointed, appellant’s solic-
18 to give an undertaking to pay the costs of the day ;

default appeal to be dismissed with costs.
[L. C., 18 W. R. 75.]

eT.h.iS was an appeal by two defendants from a
Cision of Vice-Chancellor Stuart.

sin ne of the appellants had become bankrupt
w Ce the decree, and the other, a married woman,
re“" had been made a defendaut to the suit in
u‘tpec‘ of her separate estate, had appealed with-
the intervention of a next friend.

szckz'nson, Q. C., and Willis, for the respond-

cutis' took a preliminary objection to the prose-

out o Of the appeal by the married woman with-

W I: vext friend. They cited Elliot v. Ince, 5
* . 465, 482, 7 De G M. & G. 475.

anz"‘i"';";{rg. Q C., and Bush, for the appell-
Incy Hns case is not governed by Elliot v.
® defons ere the married woman has been made

. ndant with respect to her separate estate.
to some extent considered a feme sole, and
A0 answer to the objection.

Lo
less :odml:ATHERLEY. C., after observing that un-

case was made he could not go on with-

Ou : go
‘p;eilut?t tfne"d- directed the hearing of the
Petition ofs aud over, with leave to amend the
ent tq pe app;nl by adling a next friend, amend-
Bolicitops toma e and uadertaking by appellants’
ithin PAy the costs of the day, to be given

R week; oth . A
Wissed with césts. erwise the appeal to be dis

€ 1g
18 ja

PEARCE v. MORRIS.
Mortgege— Acceptance of tender vy mortgegee—Ie-
conveyaice.

A mortgagee on accepting a tender of his principal, inte-
rest, and costs from the owuner of a part of the equity
of redemption, is bound to convey the mortgaged estate,
aud to hand over the title-deeds to the person making
the tender, and will not by so doing incur any liability
to the other owuers of the equity of redemption. If,
however, the mortgagee accept a tender from a mere
stranger to theestate, he is not bound to convey or give
up ihe title-deeds to such stranger.

[L. C. 18 W. R. 196.]

This was an appeal from a decision of the
Master of the Rolls.

The plaintiff had contracted with the mortgagor
for the purchase of a portion of certain lands of
which the defendant was mortgngee.

The plaintiff then requested the defendant to
convey the legal estate to him, and to hand over
the title-deeds, hut this the defendant refused to
do, on the ground that he held the legal estate
upon trust for the owners of the equity of re-
demption. The plaintiff thereupon filed his hill,
praying that the plaintiff might be declared enti-
tled to have the mortgaged premises transferred
to him, and the title-deeds delivered up to him,
and that the defendant might be ordered to
transfer the premises and deliver up the deeds
accordingly.

The portion of the premises which the plaintiff
had coutracted to purchase was conveyed to him
after the hill was filed, and this fact was proved
by affidavit.

The Master of the Rolls made a decree for
conveyance and for the delivering up of the
deeds to the plaintiff, the form of conveyance to
be settled in chambers, and from this decree the
defendant appealed.

The case is reported in the court below (17 W.
R. 1001, L. R. 8 Eq. 217), where the facts are
more fully stated.

Jessel. Q.C , and Nolder, for the appellant, the
defendaut.—The plaintiff had a mere contract,
which might at any time have goue off and left
him a mere stranger to the estate. But if he
were entitled to the equity of redemption of &
portion of the mortgaged premises he would
have no right to a conveyance. We were com-
peiled, at the risk of losing our interest, to
accept the tender, but having notice of conﬂicl}-
ing claims, we were bound not to convey until
we bhad proof of who the real owners of.the
equity of redemption were, otherwise we might
bave been held linble for a breach of trust. This
was Dot a contract to transfer, but to redeem.
They cited Cholmondeley v. Clinton, 2 J. & W.
184 James v. Diow, 8 Swanst. 234; Wicks v.
Serivens, 1 J. & . 215; Henley v. Stone, 3 Beav.
3553 Colyer v. Colyer, 11 W. R. 687. L

Southgate, 0).C., and Vilkers, for the plaintiff.
—The plaintiff becawe owner of the charge by
paying off the defendant, who accepted our ten-
der, and is, therefore, estopped from denying
our right to redemption and conveyance. If
this Were otherwise, we might have great diffi-
culty in getting contribution from tbe other
owuers of the equity of redemption. As to the
form of the decree, Lord Romilly said he would
settle the conveyance in chambers; but even i
the legal estate were conveyed to us without
limitation, it would be ubsurd to contend that
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the other owners of the equity of redemption
could be prejudiced: Elisha v. Elisha, Seton, on
Decrees, 465, 475; Titley v. Davies, 2 Y. & C.
C. C. 899; Smith v. Green, 1 Collyer, 555.

Jessel, Q C., in reply.

Lord HatreRLEY, L.C.—The question to be
decided relates to the position of the mortgagor
and mortgagee when several are interested in
the equity of redemption, and the authorities
have clearly settled the proper course to be pur-
sued under these circumstances. Any person
interested in the equity of redemption is entitled
to redeem, and when he tenders the mortgage
money and interest, to have a conveyance of the
legal estate and the title deeds delivered up to
him. The form of the conveyance must depend
on the circumstances; but the case in Seton, p.
475, shows how that is dealt with.

Ia Wicks v. Scrivens, I had to decide the case
of a tenant for life. and I decided then that he
was entitled to redemption and to a conveyance.
My opinion is, therefore, that it is not necessary
for a mortgagee to wait for the institution of a
chancery suit where there happen to be differ-
ent claimants to the equity of redemj tion, and
that it would be very mischievous to hold that
the mortgagee is bound to enquire as to who are
the resl owners of the equity of redemption, he
is only bound to ascertain that the person ten-
dering payment has an interest in it. The
mortgagee is only a trustee, and to this extent—
he is pot entitled to convey to a mere stranger
to the estate; but as long as there is any iuter-
est in the person tendering, he has discharged
bis duty by giving a conveyance to such person,
and handiog him over his title deeds.

As to the form of the couveyance, it is desira-
ble that the deed on the face of it show that
others are interested in the equity of redemption
and that should be stated on the decree.

As to the costs I confess [ have felt much diffi-
-calty. The mortgagee being told thatthe plain-
tiff was owner of a portion of the estate by
contract was put in this position :—If he refused
tbe tender he might lose bis subsequent interest,
and if he conveyed the legal estate, he might be
conveying to one who might turn out not to be
the owner. The person contracting may have a
right to make a tender; but whether he has &
right to & conveyance and the deeds, until the
conveyance to him by his vendor is perfected, is
another matter. In my opinion this bill was
prematurely filed.

James v. Biow was ¢cited to show that a mort*
gagee was not bound to make a conveyance, un
less he had a clear account of all those interested
in the equity of redemption: but all that case
decides is, thut he must ascertain that the person
tendering is not a mere stranger. [ think in
this case the defendant was entitied to reasona-
ble proof that the plaintiff was not a mere
stranger. I am satisfied by the affidavit that the
plaintiff’s title is now complete, but this was not
the case when the bill was filed. The Court will
not force 8 mortgagee to couvey and hand over
deeds until the title is perfected, although he
accepts the tender.

The decree will'be that the plaintiff now being
ti tled to n portion of the estate, and having
do emed, he is entitled to have a conveyance

and delivery of the deeds. The simple rule is,
that a person who makes out his title to some
portion of the estate, and redeems the mortgage,
has a right to the conveyance and the deeds,
The defendant’s case was, it is true, put much
too high ; still, considering that the plaintiff was
Dot inga position to assert an immediate right, I
cannot lay too much stress on that. There wag
no threat to part with the deeds or create an
adverse title. In my opinion the decisivn as to
costs was erroneous. The decree must be vari-
ed, and afrer the direction to convey the legal
estate mast be inserted *‘subject, as to those
portions of the premises in which the equity of
redemption is vested in persons other than the
plaintiff, to such right and equity of redemption.”
The plaintiff must pay the costs. There will be
no costs of the appeal.

GILLIATT V. GILLIATT.

Sale of Land by Auction Aet, 1867 (30 & 81 Vict. c. 48)—
Employment of puffer—Reserved bidding.

Land was offered for sale by auction, subject to a reserved
Price, but a right to bid was not reserved.

Held, that the employment of a person to bid on the sel-
ler's bebalf was illegal, and vitiated the sale.

[M. BR. 18 W, R. 203,]

This was an adjourned summons. The facts
were, that under the decree in this cause an
estate in Sussex was offered for sale by auction
by Messrs. Norton, Trist, Watney & Co., the
eminent auctioneers, subject to conditions of
sale, the second of which was: * The sale is
subject to a reserved bidding. which has been
fixed by the judge to whose court this cause is
attached.”

No right to bid was reserved on behalf of the
Owners,

The estate was knocked down to a purchaser
for £29,000, which was the reserved price. The
purchaser afterwards discovered that a puffer
hsd been employed by the auctioneer, and ac-
cordingly took out the present summons to set
aside the sale.

It was in evidence that one puffer had been
employed who bid for himself, and made in all
four biddings, but did not bid beyond £28,900.

The Sale of Land by Auction Act {1867), sec.
b, provides that the conditions of sale by auction
of aiy land shall state whether suchb land will be
gold without reserve, or subject to a reserved
price, or whether a right to bid is reserved. If
it is stated that such land will be sold without
reserve, or to that effect, then it shall not be
lawful for the zeller to employ any person to bid
at such sale, or for the auctioneer to take know-
ingly any bidding from any such person.

Jessel, QC., and Whitehorne, in support of
the summons.

Sir B. Baggallay, Q.C, and Langworthy, for
the owners, suhmitted that the employment of 8
puffer under the circumstances of the case was
immaterial, inasmuch as he did not bid up to the
reserved price.

Mortimer v. Bell, 14 W. R. 68, L. R. 1 Ch. 10,
was referred to.

Lord Romizry, M.R.—Tho meanjog of the Act
is clear, that in every cnse of a sale of land by
auction, the owner must state in the conditians
of sule whether there is a reserved price, and if
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he 4150 mean to employ a puffer he must say

8t o right to bid is reserved. This has not
®en done in the present case; the purchaser
Must therefore be discharged, and the deposit
Teturned with interest at four per cent,

]

PARKER V. SIMPSON. -
Res judicata—Staying proceedings—Practice.

The dismissal of a bill by consent, as well as adversely, is
8 bar to a secund suit for the same object, and the de-
fendant may avail himself of this defence Ly a motion to
Stay proceedings, or (semble) by a motion to take the

11 off the file.

2 plaintiff’s consent to an order effecting a compromise
a8 been obtained by fraud, his proper course is to move
have the order annulled before the Jjudge who made it.

[V.C.M. 18 W. R. 204.]

,The plaintiff in this cause, who was a person
Do pecuniary means, had filed a bill in the

olls Court on the 1st of April, 1869. He then
Sompromiged the claim put forward by that bill,
Cd agreed to release his demands against the
fendants to it, on their paying his creditors
Tee and fourpence in the pound. The payment
%3 made, and the plaintiff thereupon applied
OF and obtained the dismissal of his bill, with
COsts ag against some of the defendants, and with-
98t costs as against the others, in accordance
Fith the terms of the agreement. It was stated
I court that the plaintiff considered that his
003ent to this compromise was unfairly obtained.
bortly afterwards the plaintiff filed the pre-
L bill, which was a verbatim copy of his for-
™ bill, with the single exception that it men-
Bed the death of one of the former defendants

N substituted his personal representatives in
18 place,

Cotton, @ C., now moved, on behalf of the de-

:z‘i’?&mt!, to stay all further proceedings in the

8en
lne
io

Pearson, .0, appeared for the plaintiff.

it M“LL\‘S..V C., after hearing the facts, asked
po_thl‘y were admitted, and then said that the
.2t was too clear for argnment. A decree de-

o;d‘“g against & claim was a bar to the institution
i:“}”'her guit raising the same claim; and the

. Missal of a bill by consent had the same effect
th,:‘t“hift‘lveree decree. If the plaintiff contended
ag +. 8 consent to the order dismissing his bill
wouldeen obtained by fraud, his proper course
s © to move to dissolve it before the same
% %‘}’l Who had made it. To bring another suit
°NIrte Same matter in a different branch of the
Wwouly Was & most improper proceeding. He
8lso .fmnk'e the order prayed for, and would
» I desired, take the bill off the file.

U"‘:'TED Srates Leaar Texper Acr;—IHeld,
Der (IHAHE‘

C.J., that the Legal Tender Act,
E:::::ctl“ebrunry, 1862, is inoperative as to a!l
at Bdf‘"' the payment of money made prior

ar ate, and such contracts can only be
&ed by the payment of gold or silver coin.

)
discy
~lepdyrp et al. v, Qriswold.
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SUPREME JUDICIAL COURT OF MAINE.

Ggo. W. Prentiss v. Evisua W. SHAW ET AL.

The Plaintif was unlawfully seized by the defendants,
carried thence three miles and confined in a roomn seve-

ral hours, and thence to a town meeting, where he took

an oath to support the Constitution of the United States,
and was discharged. 1In the trial of an action of tres-
pass, based upon these facts, the plaintiff claimed (1.) .
Actual damages resulting from his seizure and detention H
(2) Damages for the indignity thereby suffered ; (5.)
Punitive damages. Held :—

1. That the plaintiff was entitled to recover full pecuniary
indemnity for the actual (:orlmreal injury reccived, and
for the actual damages directly resulting therefrom, such
as loss of time, expense of ctire, and the like :

2. That the declarations of the plaintiff, made prior to the
unlawful arrest and tending to provoke the same, not
being a legal justification %hereof, are inadmissible in
mitigation of the actual damages ; but,

3. That such declaration made on the same day, and com-
municated to the defendants priorto such arrest, together
with all the facts and circumstances fairly and clearly
connected with the arrest, indicative of the motives,
provocations, and conduct of both parties, are admissable
upon the question of damages claimed upon the other
two grounds.

The writ was dated June 15th 1867, and con-
tained & declaration in trespass, substantially
plieging that Elisha W. Shaw (a deputy sheriff),
Putnam Wilson, Jr., Oliver B. Rowe, Hollis J.
Rowe, and Daniel Dudley, on the 15th April 1863,
at Newport, with force and arms, assaulted,
beat, and bruised the plaintiff, thereby perma-
nently injuring his hip and back, violently for-
cing him into and locking him in a room in the
Shaw House, subjecting him to remain there
five bours, violently taking him from thenceintoa
carriage and carrying him against his will to the
town-house in Newport.

The plaintiff introduced evidence tending to
show that in April 1865, while he was at a black-
smith’s, shop in Newport, where he was having
bis horses shod, Shaw, Dudley, Wilson, and H. J.
Rowe seized him, and forcibly putting him into
8 waggon, transported him s prisoner three miles
distant, to Newport village, and confined him for
several hours in a room in the hotel there; that
& crowd of men accompanied the four defendants
to the shop and from thence to Newport village ;
that the four defendants inflicted injuries upon
the person of the plaiutiff; and that threats of
extreme personal injuries were made tn the plain-
tiff, both at the blacksmith shop and at Newport
village, by some persons.

There was conflicting testimony as to the ex-
tent of the injuries to the plaintiff’s person

The defendants, against the objections of the
plaintiff, introduced evidence tending to show
that the four defendants seized the plaintiff in
the forenoon of the day on which the news of
the assassination of President Lincoln was re-
ceived ; that when the plaintiff stepped into the
blacksmith shop, he said, nddrgssing one Gil-
man (who was a witness in this case): ‘¢ He
that draweth the sword shall perish by the
sword, and their joy shall be turned into mourn-
ing;” that Gilman (alluding to the assassination
of the President) said to the plnintiﬂ';. “ ,I' sup-
pose there are some who are glad of it ,” that
the plaintiff thereupon replied: *“Yes; I am
glad of it ; and there are fifty more in town who
would eay so if they dared to;” that Gilman re-
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joined that the plaintif would be glad to take
those words back; that the plaintiff responded
substantially that he would not; and that Gil-
man thereupon informed the plaintiff that he
should report him. i

On cross-examination, Gilman testified that he
thought that the plaintiff, when speaking of the
asxassination, said it might stop the further effu-
sion of blood.

Against the objections of the plaintiff, the de-
fendants also introduced evidence tending to
prove that the blacksmith ehop was three miles
from Newport village, where three of the defend-
auts were ; that Gilman, in about twenty minutes
after his conversation with the plaintiff, told it
to the defendant Wilson ; that Gilinan and Wilson
went to Newport village and informed the four
defenidunts of the plaintiff’s declarations concern-
ing the assnssination ; that, about two houars
afterwards, the four defendants proceeded to the
blacksmith shop and did the act proved by the
plaintiff ; that there was great excitement in the
public mind upo: the receipt of the news of the
assassination.

The plaintiff reasonably objected to the admis-
sion of the allege.d declarations of the plaintiff,
made to Gilman that day: but the presiding
Jjudge raled that the plaintiff's declarations made
that day, coucerning the assassination of the
President, might be given in evidence de bene
esse, it having been stated by the defendants’
counsel that they should prove the same had been
communicated to the defendants before their
arrest of the plaintiff.

Against the ohjections of the plaintiff, the de-
fendantsalso introduced evidence tending to prove
that, after the confinement of the plaintiff in the
hotel, he was taken by them, on the same day,
to n public meeting of the citizens, called at the
town-house, at which a moderator and s clerk
were chosen, and acted officially ; that, at the
meeting, a vote was psssed that the plaintiff be
discharged upon his taking an oath to support
the Constitation of the United States: and that
the plaintiff voluntarily took such oath and was
thereupon discharged.

The defendants also introduced evidence tend-
ing to show, that, before arresting the plaintiff,
telegraphic communication, relative to the plain-
tiff’s declarations concerning the assassination,
wis had with the provost-marshal at Bangor,
who replied by telegraph, that he should be
arrested and held; that thereupon the defeadant
Shaw, then an acting deputy sheriff, with three
other defendants, acting under his orders, pro-
ceeded to make the arrest; and that they honest-
ly believed that they had a legal right to do what
they did, and bad no malice towards the plaintiff.

Az to the four defendants proved to have been
present (and the other, if found to have partici-
pated). the presiding judge instructed the Jjury
that the defendants had shown no legal justifica-
tion for their acts, and must be found guilty ;
that the only question for the jury was the
amount of damages; that the plaintiff clajms
damages on three grounds :—

1. For the actual injury to his person and for
his detention ; -

2 For the injury to his feelings, the indignity,
and the public exposure ; and,

3. For punitive or exemplary damages.

That they were bound to give, at all events,
damages to the full extent for the injuries to the
plaintiff’s person and for his detention,

That, as to damages for the second and third
grounds, it was for the jury to determine, on the
whole evidence, whether any should be allowed,
and the amouaut,

The presiding judge explained to the jury the
nature and grounds of such damage, and in-
structed them, infer alia, that they could only
consider the evidence introduced by the defend-
ants under the second and third heads above set
forth, and in mitization of any damages they
might find under either or hoth of said heads. if,
in their judgment, those facts did mitignte such
damages; but that they could not cousider them
under the first head.

The jury acquitted 0. B. Rowe, and found a
verdict of guilty against the other defendants,
aud pssessed damages in the sum of $6.46.
Whereupon the plaintiff alleged exceptions.

W. H. McCrillis, for the plaintiff, contended,
infer olia. that the language of the plaintiff was
Dot a sufficient provocation It was not personal
to any of the defendauts: Corning v. Corning, 2
Selden 97; Zllsworth v. Thompso 1, 13 Wend. 658.

Sufficient provocation eaunot be proved in
Mitigation when the assault and battery were
deliberately committed. The assault must ac-
Company the provocation before the blood has
time to cool. The question is, was there time
for a reasonable man to reflect, and not whether
the defendants continued in a state of passion :
Cope v. Sullivon, & Selden 400; Avery v. Ray,
1 siags. 11; Lee v. Woolsey, 19 Johas, 319;
Willis v. Forrest, 2 Duer 318.

Words cannot constitute justification. Words
°An never be sufficient provocation. They may
Provoke extreme anger, and the anger be ad-
mitted in mitigation. But, if the blood has time
to cool, the assault is regarded as deliberately
done and cannot be mitigated. Any other rule
Would be subversive of the order of society,

L. Burker, for the defendants.

(To be conlinued.)

DIGEST.

DIGEST OF ENGLISH LAW REPORTS.

FOR MAY, JUNE AND JULY, 1S¢o,

(Concluded from Vol. V., pege 27.)
Iaxonancs—See Boxp.
ILLEGAL CoNTRACT.
Property pledged to the keeper of a brothel
to secure payment for wine, &c., consumed in
a debauch in said brothel, cannot be recovered
by the pledgor of the pledgee.—Taylor v. C'hes-
ter, L. R. 4 Q. B. 309.
IMPLIED GRANT OR RESERVATION—See EASEMENT;
Way.
INDEMNITY, ACT OFP—See CoNFLICT OF Laws.
INDICTMENT—See AssavLT.
INJuncrion.
The publication of any document which
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Would destroy property, whether consisting
of money or reputation, may be restrained in
equity.

An injunction was granted against the pub-
lication of a notice stating that a merchant
Was a partner in a bankrupt firm.—Dizon v.
Holden, L. R. 7 Eq. 488. ‘

See Bowp; FraupuLexT CONVEYANCE, 3;

INTeErPLEADER ; LigHT; NUIsaxcE, 1, 2.
Insaniry—See DowrorLe.
INsyrance.

1. Meat shipped at Hamburgh for London
Wwag delayed on the voyage by tempestuous
Weather, and solely by reason of such delay
became putrid, and was necessarily thrown
overboard at sea. Jleld, not a loss by perils
of the eea, or within the words *‘all other
perils, losses, and misfortunes,” &c., in a
Policy of insurance on said meat.—Zuylor v.
Dunbar, L. R. 4 C. P. 206. .

2. An assurance company lent W. £1C00 on
8 mortgage for that sum aud on a policy on
his life for the same amount, which he effected
With them for the purpose. The policy con-
tained a conditiou, that if W. should die by
his own hands, &c., it should be void, ‘“except
to the extent of any bons fide interest therein
Which, at the time of such death, should be
Vested in any other person . . . for a sufficient
Pecuniary or other consideration.” W. com-
Mitted suicide while insane, the policy being
8till in the hands of the company. Held, that
the company came within the above exception
to the condition, and that the policy was valid
to the extent of the debt to them. The mort-
&3ge was ordered to be re-assigned — White v.
British Empire Mutual Lije Assurance Co., L.
R. 7 Eq. 894.

INTzusr—See ‘BANK.

InTerpLgADER,
. The plaintiff’s affilavit of no collusion in an
Interpleader suit canuot be rebutted before the
hcnr'mg by a counter affidavit, although the
Plaintiff has filed additional affidavits in reply.
Ia such g case, an order was made for the
‘IJﬂ.yment of the money into court and for an
Ivjunction, on the plaintiff’s giving an under-
taking a8 to damages. Order of Marins, V.C.,

1 Teversed.—Manby v. Robinson, L R. 4 Ch. 347.
EI;IA'FE?_AS“ I\:ucmcsxcm.
Umsmc;;:;cv—;.\w Lraacy, 3.

—ee Account; Court.

ACHg
'ms—.See Cnrque; Morraaae, 4.
ANDLoRD Axp TENANT.
1.

B. made a second mortgage of certain
Premi

8¢8 to the defendants by an indenture

which was executed by B. but not by the de-
fendants, who, however, advanced money on
it. B. by the deed conveyed the premises in
fee, on trust for sale; *“‘and asa further secu-
rity fur the principal and interest for the time
being due from B., . . . B. did thereby attorn
and become tenant to the defendants, their
heirs, &e., for and during the term of ten
years, if that security should so long com-
tinue,” at a certain rent payable on each 1st
of October. ¢ Provided that . . . without any
notice or demand . . . it ehould be lawful for
the defendants, their heirs, &c., before or after
the execution of the trusts of sale,” to enter on
the premises, eject B, and determine the said
term of ten years. B. accordingly continued
in occupation, and, rent not being paid oun the
first rent day, the defendants distrained. It
appeared by the deed that the defendants had
ouly an equity of redemption. Held, that the
intention of the parties, as shown by the deed,
and that the effect of the Statute of Frauds on
the same, was to create a tenaucy at will, aud
that B. became tenant at will on attornment ;
also that B. was estopped by the deed to deny
that the defendants had a legal reversion,
although the truth appeared. (Exch. Ch.)—
Mortorn v. Woods, L. R. 4 Q B. 293; s. ¢. L.
R. 3 Q. B. 658; 8 Am. Law Rev. 703.

2. Defendant entered upon, occupied, and
paid rent for premises under & demise for a
term of years, made on behalf of a corporation,
‘the owners, but not sealed with the corporate
seal. By this agreement, defendant undertook
to make certain repairs. Ileld, that he was
bound by his stipulation. He had become
tenant from yenr to year on the terms of the
demise applicable to such a tenancy.— Eccle-
siastical Commissioners v. Merral, L. R. 4
Exch. 162.

See Covenant, 1.

Larsep Devise—See ExrcuTor AND ADMINIS-
TRATOR, 4.

Law oF Narrons—See REBELLION.

LeASE—Sce CoveNnanT, 1; LanpLorp axD TEN-
ANT; MoORTGAGE, 3; VENDOL AND Pug-
CHASER OF REAL EsTATE.

Leaacy.

1. Bequest to testator’s son L. for life, and
after Lis decease equally between and amongst
the wife of L. (in case she should survive bim)
and all and every the child and children of L.,
as they should severally attain twenty-one, at
which period the shares of such children were
to be vested in them. At the date of the will,
L. had & wife and one child, but the wife died
before the testator. After the testator’s death,
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L. married ag:in, and died leaving a widow.
Held, that L.’s widow took under the will.—
In re Lyne’s Trust, L. R. 8 Eq. 66.

2. Bequest to A. B. for life, and after her
death to eight, equally, their interests to be
vested from the death of the testator; and in
case of the death of any of the eight before
the tenant for life, the share of those so dying
to be paid to the survivors equally. The eight
legatees survived the testator, but all died be-
fore the tenant for life. Held, that the sur-
vivorship was to be referred to the death of
the tenant for life, and that, as none survived
that moment, each took his original gift.—
Marriott v. Abell, L. R. 7 Eq. 478.

3. A bequest to testator’s wife and executrix
nbsolutely, ¢ for the benefit of herself and chil-
dren,” creates a joint tenancy among the chil-
dren which is not severed by the marriage of a
daughter. Semble, the wife takes a life estate.
Armstrong v Armstrong, L. R. 7 Eq. 518,

See Caariry. 1, 2; Devisg, 1; FORFPRITURE;

PerPETUITY ; WiILL, 7-14.
LEGISLATURE—See PARLIAMENT.
LiBEL.

1. At a meeting of a board of gnardians, at
which reporters were present, a member, E.,
gald ¢ he hoped the local press would take
notice of this (the plaintiff’s) very scandalous
case,” and requested the chairman, P., to give
an outline of it. P. did so, and said, * I am
glad gentlemen of the press are in the room,
and I hope they will take notice of it.” There
was other language to the same effect. A cor-
rect but condensed summary of the proceed.
ings, containing remarks defamatory of the
plaintiff, which were made at the meeting,
was afterwards published in two local news-
papers.  Held (Exch. Ch. per Kearing, Mox-
TAGUE Sy, & Hawwew, JJ., ByLes & MzL-
Lor, JJ., diaaentim!ibua), that there was
evidence to go to the jury of publication of
the libel in the newspapers by E. and P.—
Parkes v. Prescott, L. R. 4 Exch. 169.

2. A report of the directors of a company
contained the following statement: ¢ The
shareholders will observe that there is a
charge of £1306 for deficiency of stock, which
the manager is responsible for. His accounts
have been badly kept, and have been rendered
to us very irregularly.” This report was.
printed and sent to the shareholders, acoord-
ing to the usual practice, by order of a general
meeting. Held, that," in the absence of evi-
dence of express malice, the printing and
publication of the report was privileged.—

Lawless v. Anglo- Egyptian Cotton Co., L. R.
4Q B. 262.

8. The defendaat, in a privileged communi-
cation, described the plaintiff’s conduct as
“most disgraceful and dishonest.” The con-
duct so described was equivocal, and might
honestly have been supposed by the defendant
to be as he described it. Held, that the above
words were not of themseives evidence of ac-
tunl malice. (Exch. Ch.)—Spill v. Maule, L.
R. 4 Exch. 232.

See InguNcTION.

License—See NEGLIGENCE.

Liex—See Corriston, 3; FRAUDULENT CoxvEY-
ANCE, 2,
LigaT.

Plaintiff pulled down a building with ancient
lights, and put up & new one with larger win-
dows only partially coinciding with the old
ones. There were also additional windows.
Phe owner of the servient estate obstructed
the light of the substituted windows. An in-
Jjunction was refused.—Heath v. Bucknall, L.
R.8RBq L

Luxartic—See DoxicrL. !

Mavice—See LiBeL, 2, 3.

Magrr1agE SETTLEMENT—See DEED; FRAUDULENT
CoxVEYANCE; SePaRATION DEED; WamD
or Court; Wire's Equity.

Manriep WonMan—See LusBAND AND Wirk.

MaRrsHALLING OF A8SETs.

Land was mortgaged to secure £1500. By
& later deed, the same and other land, and
Some personalty, were mortgaged to secure
the old and a new debt. The mortgagor died
intestate. In a case between the administra-
tor and heir-at law: I7eld, that the first mort-
gaged land was first liable for the £1500. The
new debt to be apportioned between the realty
and personalty.—Lipscomb v. Lipscoms, L R.
7 Eq 501,

See BANKRUPTOY, 4, 6; CHARITY, 1; Devise,

2; PARTITION.
MASTER AND SERVANT—See CONTRACT.
MispemeANOR —See AssavLrT.
MistaRE—See AWARD ; Bonp.
Money Hap AND RECEIVED — See Awarp, 2.
MorTteage.

1. A creditor agreed to remit part of the
debt, on the debtor's giving him a mortgage
for the balance. A mortgage was afterwards
given with a power of sale, but also with 8
proviso, that, if the mortgage debt should not
be paid within two years, or if any other con-
dition should de broken, the whole of the origi-
pal debt should be recovered. It also recited
that the agreement had been made without
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Prejudice to the creditor’s original rights.
Held, that the proviso was not a penalty
Bgainst which equity would reiieve. Judg-
Went of CueLMsForD, L C., reversed. — Thomp-
ton v, Hudson, L. R. 4 H. L. 1; 8. ¢. 2 Eq.
612; 2 Ch. 255; 1 Am. Law Rev. 518, 690,

2. A mortgnge secured £600, future ad-
Vances, interest on both, and all costs of any
Buits under the provisions of the deed or in
anywise connected therewith ; the total moneys
Becured not to exceed £1200. On a bill to re-
deem, a decree was made by StuarT, V.C,
directing an account of what was due the
Mortgagee for principal and interest under
the deed, and of sale-moneys, rents, and pro-
fits received by him. The mortgagee appealed.
Held, that the decree was right. (Per SELWYN,
L~J.) Because costs properly incurred in ac-
tions relating to the property might be claimed
under it as ¢ just allowances.” (Per GIFFARD,
LJ.) Because they might be claimed s prin-
cipal due under the deed.— Blackford v. Davis,
L. R. 4 Ch. 304.

3. B. mortgaged a term to D. for £3000.
D. submortgaged the term, less three days,
and the debt, to E., with power to sue for the
Whole of the same, to secure £1200. B. died,
and E. claimed £3000 from B.’s estate. B.’s
administrators assigned the equity of redemp-
tion to D. D. by registered deed assigned all
his estate to trustees for the benefit of credi-
tors. E. foreclosed a second submortgages,
8nd D., whose trustees disclaimed by answer,
E. then ceased paying rent, which he had been
doing, and B.’s lessors entered. Ileld, that
?he disclaimer only extended to what was in
18sue in the suit, and did not enlarge E.’s es-
tate, and that E. could prove againet B.’s es-
tate for £3000, but was not to receive more
than £1200, interest and costs.—In re Burrell,
L R. 7 Eq 399.

4. A and B., mortgagees, transferred their
Mortgage to W., who gave no notice of the
transfer to T., the mortgagor. T., intending
to redeem, paid the amount secured by the
Mortgage to the solicitors of A. and B, who
Were also W.’s solicitors, withont ascertaining
th“.t.they were authorized to receive it. The
Solicitors misappropriated the money, and pre-
g:refi 8 deed which A. and B. signed, being
Pe:ii:led :s to its contents, wltich contained &
and w:f: hnowledgmg the receipt of the money,
© the u:c pnrpt’:rted t9 convey the p.roperty
ind ortgegor’s nominee. No receipt was

orsed on the deed. Held, that W. was en-

titled to foreclose.— Withs
4Ch. 28 ose.— Withington v. Tate, L. R.

See Bangruercy, 6; INsuraxce, 2; Mag-
BHALLING OF ASSETS; PLEDGE.
NAVIGABLE WATER— See NUISANCE, 1; STATUTE, 8.
NEGLIGENCE.

1t was the practice of consignees of coal by
defendants’ road to go along a flagged path by
the side ot the road at the station, and to assist
in the unloading, which was done by fipping
the coal into cells. The plaintiff was consignee
of a coal wagon which could not be unloaded in
the usual way, as all the coal cells were full.
Ha told the station master that he must have
some coals, and, no reply being made, he went
to the wagon, took some coal from the top,
and descended to the flagged path. The flag
he stepped on was worn and gave way, and he
fell and was injured. IHeld, that defendants
were liable, although the plaintiff was not
getting his coal in the usual manner.—Holmes
v. North- Eastern Railway Co., L. R. 4 Ex. 254,

See CoLriston, 2; Lacues; PrRoXIMATE CAUSE.

NEGOTIABLE INSTRUMENT—See BoND.

NoTARY—See EvIDENCE, 3.

NoricE—See Company, 8; Execuror AND Ap-
MINISTRRTOR, 3; MORTGAGE, 4; War.

NUISANCE.

1. The plaintiff, a riparian proprietor on a
tidal navigable river, filed an information and
bill to restrain the opposite riparian owner
from building a jetty in the alveus of the river.
It was not proved that the plaintiff’s land
would be seriously injured by a greater volume
of water being thrown upon it. But the pub-
lic navigation and that of the plaintiff would
be interfered with. ZHeld, that the suit was
properly framed, and an injunction was granted
with costs. Semble, the Attorney-General need
not have been joined.—Attorney-General v.
Earl of Lonsdale, L. R. 7 Eq. 377.

2. A tenant from year to year obtained an
injunction from MaLins, V.C., against the
erection of a circus, which was to last only &
short time, on the ground that it would draw
together a crowd of disorderly persons. De-
fendant appealed, the land having meanwhile
been covered with permanent buildings. Held,
that there was not sufficient ground for an in-
junction, and this having been granted, the
appeal was not only for costs.

But an injunction against a circus, the noise
of which was so loud as to be distinctly heard
in the plaintiff’s house When the windows and
shutters were closed, was upheld, without a
trial by jury. Since Sir Jokn Roll's Aet, 25
& 26 Vict. o. 42, this is not necessary if the
evidence satisfies the court. — Inchbald v. Robin.
son. Inchbald v. Barrington, L. R. 4 Ch. 388,
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8. A, while lessee of two print-works,
erected a weir across the stream which sup-
plied them, and diverted the water from one
of them at a point where he was riparian
owner, but where defendants, who had no in-
terest in the water, were owners of the bed of
the stream. The plaintifl becoming lessee of
the last mentioned print-work, and entitled to
the water of the ttream, removed the weir,
which was soon replaced against the will of
the defendants. Defendants declined to re-
move the weir, but gave plaintiff fall liberty
to do so. Jleld. that defendants were not
liable for the continuance of the puisance.—
Se:by v. Muuchester, Shofield, & L. Railway
Co., L.R.4C. P. 198,

OYER AND TerMiNER—See Court.
Parriamexr,

A statute rendering ineligible for Parlia-
ment acy one who shall “undertake, execute,
hold, or enjoy” auy contract for the public
rervice, does not disqualify one who has per-
formed his part of such contract before his
election, although he has not becn paid.—
Royse v. Birley, L. R. 4 C. P. 296.

Parrres—Sre BaNkrUPTCY, 2; Noursaxce. 1.
ParriTION,

A. and B, tcoants in common in fee, made
an agreement for partition, but both died be-
fore the deed was executed. A., the survivor,
devised the share agreed to be held in severalty
by him, but allowed the legal estate in one
moiety of B.’s share to descend to his heir-at-
law.  Held, that the costs of partition, includ-
ing those of getting in the legal estate, must
be borne by the devisees of A., and not by his
personal estate.—/i re Tunu, L. R. 7 Lq. 434.

PARTNERSHIP.

1. Money received by one member of a firm
of solicitors, in the course of the management
and settlement of the affajrs of a client of the
firm, is money paid to the firm in the course
of their professional business; and the firm
ere liable for any loss from the dishonesty of
the partner by whom the money wus received.
Larl of Dundonaeld ¥. Masterma, L. R. 7 Eq.
504.

2. A. and B. were partners under an oral
agreement to share profits and losses equally.
A. died, bhaving advanced to the firm £1900
more than B. The net assets of the partner-
ship were only £1400. IHcld, that the defi-
ciency of £500 was a loss to be borne equally
by A. and B.&Nowell v. Nowell, L. R. 7 Eq.
538.

See BANERUPTCY, 2; Discovery, 2.

PawN—S8rc BasgrupTCY, 4, 5; Damagss; Tnie
caL ConTrACT; PLEDGE.

PAYMENT—S82¢ CHEQUE; EXFCUTOR AND ADMIN-
ISTRATOR, 3 ; MoRrTGaGE. 4.

PavyMeNT (810 CouzT—Sre INTERPLEADER,

PeNaLTY—Sce MoRTGAGE, 1.

PerPETUITY.

A fund was bequeathed, after the dcath of an
unborn legatee for life, to all the children of
A. (who was alive at the date of the will, share |.
and s¢hare alike), and to the children of such
of the said children ‘‘as shall be then dead,
according to the statute of distributions; . . .
but in case there shall be no child or grand-
child of the said A. then living,” then over.
Held, that thie was not a gift to the children
of A., vesting at their birth, but to persors to
be ascertained at the death of the unborn
legatee for life, and therefore void as too re-
mote. Awern v. Lloyd, L. R. 5 Eq. 333 3
Am. Law Rev. 100), commented on.—Stuort
v. Cockerell, L. R. T Eq. 363.

PrLor—See CoLuisiow, 2; Error; WiLr, 6.
Preaping—See CoLvisioy, 1.
PLEpaGE.

Plaintiff borrowed money of defendants on
the security of stock which he trausferred to
them. Plaintiff repaid the loan in due time,
and defendants, who had =old the plaintiff’s
stock, transferred a like amount of the same
stock to him. After a decree by Mavixs, V.C.
(L. R. 6 Eq. 165; 8 Am. Law Rev. 277, 278),
charging defendants with the amount for which
they had sold the plaintiff’s stock, and that he
should retransfer that which he had received
from them, it appeared that before filing his
ameuded bill plaintiff had sold the stock which
he received, a fact not disclosed in said bill
He then filed a petition for leave to transfer 8
like amount of said stock to defendants, and
it was so ordered. Il°ld, on appeal, that the
order was inconsistent with the decree: and
the bill also was dismissed with costs, as not
having stated the real facts, but without pre-
Judice.—Langtoa v. Wuite, L. R. 4 Ch. 402.

Sce BANKRUPTCY, 4, 5; Dimages ; InLegak

ConrraCT.
Powes.

D. made an agreement, not under seal, with
a railway company, by which it was recited
that D. was owner of lands speciiied in the
schedule which were required by the company,
and that the compensation to be paid D. for
taking the same had not been ascertained, and
it was agreed to abide by the award of arbitra-
tors. Lands owned by D. in fee, and others
settled to such uses as D. should by deed ap-
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Point, and subject thereto to D. in tail, were
included in the schedule without distinction
83 to the character of D.’s interest im them,
and a lump sum was awarded for the whole.
D. died before conveying. Held, that the
2greement was not made by D. as tenant in
tail, but was in equity an exccution of his
Power, and that the purchase money was pay-
able to the personal representative of D. as
Fart of his personal estate.—In re Dyke's Es-
tate, L R. 7 Eq. 337.

See FoRFEITUBE ; FRAUDULENT CONVEYANCE,

3; Trusr, 3.

Pracrice—See CowruisioN, 2; Error; WiLL, 6.

PrEsunprION—See DEATH.

Prixcipar AND AGENT—Sce AccouNT ; CHEQUE ;
Corrsion, 2; Compaxy, 4; LiBEL, 1;
Morraaar, 4; REBELLION.

PRINCIPAL AND SURETY—Ser BANERUPYCY, 6.

PriviLecED CommunicATION —See LiBeL, 2, 3.

Probuerion o DocumEesTs.

A defendant, being in contempt for not hav.
ing made an affidavit of documents and other-
Wise, applied for an order that plaintiff should
make ruch an affidavit. The documents be-
i"g necessary for the defence, the order was
grauted, the plaintifi’s affidavit and produc-
tion to be after affidavit and production by de-
fendnut. — Haldane v. Eckford, L. R. 7 Eq. 425.

P,Romssony NoTe—See BiLrLs AND NoTES.

Roximare Cavse. ‘

By an act of Parliament, a cut was to be
built, and also a culvert under it, which was
always to be kept open. In consequence of
the negligent construction of the cut by the
deferdunts, the waters of a neighboring river
flowed into it, burst the western bank, and
fiuodcd the adjoining land. The plaintiff, own-
Ing land east of the cut, closed the culvert to
Prevent his land being flooded; but the owners
OB the west, believing that this would be in-
Jurious to their lands, recpened it, and the
Plaintif’s laud was flooded in consequence,
Held, that defendants were liable for the entire

foage so caused to plaintiff’s land, whether
the reopening of the culvert was right or wrong.
Collins v. Middle Leves Commissioners, L. R. 4
C. p. 279,

See Vey
Oee VEXDOR AND PURCHASER oF ReaL Es.
TATR,

Ra
LWAy—
AY—Sre Carrier ; NEGLIGENCE ; STATUTS,

RATIPIQ ATION—See Baxc.
EBELLioN,
The titla of the
Perty of the Confe,
f“ny taken from

United States to public pro-
deracy, which was not wrong-
the United States, is a title

by succession, and not paramount. Therefore
the United States connot demand an account
from a Confederate agent in England in respect
of his dealings in the Confederate loan, except
on the same footing as if taken between the
.Confederate government and said agent.—
United States of America v. McRae, L. R. 8
Eq. 69,

Re¥r—S7e AprontioxmexT, 1; VENDOR'S LIEX.

REs ADJupicara—See CH.ARITY, 3.

REvIVOR,

A suit for administration was institated in
the name of three infants by their next friend
One of them, a female, married before decree.
She and her busband did not know of the sait,
and the next friend and other parties did not
know of the marriags until after decree.
Stvart, V.C., thought a suppiemental bill
pecessary, but the defendants consenting, an
order of revivor was made by the Lords
Justices.— Grifin v. Morgan, L. R. 4 Ch. 851

RevocarioN oF WiLL.

1. A testatrix destroyed a will without stat-
ing at the time her intention in doing so. Sub-
sequently on the same day she said that she
had destroyed the wiil with the intention that
a former will should take effect, and she had
before expressed the same intention. Probate
of & draft of the destroyed will, on motion,
was refused.—(loods of Weston, L. R. 1 P. &
D. 633.

2. A testator, by what be called a codicil to
his will, revoked all bequests and dispositions
in the will, and nominated executors, but did
Dot in terms revoke the appointment of execu-
tors and guardisus in the will. Zleld. that the
will was not revoked.—Goods of Howard, L.
R.1P &D. 636.

3. A testator appointed A. and B. his exccu-
tors. Dy a subsequent will, containing no
clause of revocation, he appointed A. and C.
his **sole executors.” Probate was granted
of both papers, as containing together the tes-
tator’s last will, to A. and C. The word ¢*sole”
revoked the earlier appointment.—Goods of
Buily, L. R. 1 P. & D. 628.

SALE.

1. J. orally contracted to sell 8. two pockets
of X. hops on the spot, and two of Y. hops in
a warehouse at L., at certain prices per cwt.
The X. hops were delivered, the Y. hops were
sold by sample. Afterwards, the keeper of
said warchouse, by J.’s directions, marked
two of three pockets of Y. hops, which J. had
there, ¢ To wait orders,” with the name of 8.,
but made no transfer in his books, and still
held the hops at J.’s charge and risk. Later,
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J. sent to S. an invoice, giving the numbers,
weight, and prices of the X. hops and of the
marked pockets of Y. hops, and a draft for
acceptance. S. refused to accept the draft or
to receive the Y. hops. [Held, that the pro-
perty in the Y. hops had not passed. 8. had
neither authorized nor subsequently assented
to the appropriation of the Y. hops to him by
J.—Jenner v. Smith, L. R. 4 C. P. 270.

2. Stock-jobbers agreed on the Stock Ex-
change to buy 100 shares for a certain day,
and on the sale-note were the words ¢ with
registration guaranteed.” The jobbers, before
the day, gave the name of a transferee, who
duly paid the purchase money. The sgeller
executed and delivered the deed of transfer to
the trnnsferee, but the latter never registered
it, and ealls were made upon the seller, who
filed a bill against the jobbers for indemnity,
and afterwards died. Held, that the jobbers
were liable to indemnify the seller’s estate.—
Cruse v. Paine, L. R. 4 Ch. 441; 8. ¢. L. R. 6
Eq. 641; 3 Am. Law Rev. 714, 715.

3. Stock-jobbers agreed on the Stock Ex-
change to buy ten shares, and on the name-
day gave the name of G. as ultimate buyer, to
whom the shares were transferred without
objection. It was afterwards discovered that
said shares were delivered to the brokers
named on the name-ticket as G.’s brokers, as
part of a large number bought for 8., as un-
disclosed principal (the dealings not being for
specific shares), and that, by arrangement be-
tween S. and G., the name of G., who was
irresponsible, was given. G.’s brokers and
the jobbers were ignorant of this arrange-
ment. Held (Per KeLLy, C.B., and BRAMWELL
& PieorT, BB., CLEASBY, B., dissentitnte), that
G. was an ultimate purchaser within the usage
of the Stock Exchange, and that the jobbers
were not liable for calls.— Maxzted v. Paine, L.
R. 4 Ex. 208.

See CoLL1SION, 3; COPYRIGHT ; VENDOR AND
PurCHASER OF REAL Esrare.

BALVAGE
In a case in which the Judicial Committee,
being assisted by the Nautical Assessors of
the Court, were of opinion that too large a
sum had been allowed by the court below as
salvage, the vessel assisted not having been in
imminent peril of destruction, the sum awarded
was reduced by more than one-half.—The Che.
tah, L. R. 2 P. C. 205. See The England, ib.
253. But see The Alice and The Princess Alice,

5. 245.

SEAMAN—Se¢ CONTRACT.

SeraraTion DEED.

By a deed which recited that B. and his
wife had agreed to live apart from each other
during the remainder of their lives ¢ upun the
terms and conditions hereinafter contained,”
B. covenanted with trustees to allow his wife
to live separate, and settled a sum of money
upon trust for his wife for her life, and for
their children after her death, with a proviso
that if B. and his wife should afterwards
agree, by writing, &c., to cobabit together,
the income of said sum should be paid to B.
during such cohabitation, and the trustees
covenanted to indemnify B. against his wife’s
acts and engagements. No separation took
place between B. and his wife. Ileld, that
the deed was a separation deed, and not a
voluntary sett'ement, and that, as no separa-
tion took place, it was whoily void.— Bindley
v. Mulloney, L. R. 7 Eq. 848

See DesErTION, 1.

SERVANT—See CoxTRACT.

SETTLEMENT—See DEED; FRAUDULENT CONVEY-
ANCE, 1, 2; SeparaTION DEED; WARD OF
CourTt; WIFE's EQuiTy.

SHIrTING UsE—See FORFEITURE ; PERPETUITY.

Sarp—See Coriision; CoNTRACT; IxsURANCE,
1; SALVAGE.

StaNDER—See LIBEL.

SoLIcITOR—See ATTORNEY; MokTaaGe, 4; PART-
NERSHIP, 1. '

STATUTE.

1. The occupier of premises near the Thames
bad been used to draw water from the river,
and to bring barges to a draw dock, as public
rights, and not as easements attached to the
premises, and was obstructed in the enjoyment
of these rights by the works of the Thames
embankment. Ifeld, that there was no such
‘“interest in land, injuriously affected,” as to
entitle him to compensation under the Lands
Clauses Act.—McQueen v. Metropolitan Board
of Works, L. R. 4 Q. B. 858.

2. 8t. 10 Vict. . 14, 5. 13, imposes a penalty
on certain persons who shall expose for sale
certain articles, except in their own dwelling
place or shop. A. was tenant of a dwelling-
house and shop, and of ground in front of the
same. A wooden shed had been attached to
the house for eighteen years, and was partially
supported on flags projecting three feet from
the house and part of the original building,
and in this shed A. exposed said articles for
sale. [Ileld, that the shed was part of the
houee, and that A. was not liable (MELLOR,
J., dissentiente). — Ashworth v. lleyworth, L. R.
4 Q. B. 816.
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8. Stones shot overboard from boats below
bigh-water mark, and there remaining until
shipped for exportation, are not ¢ landed”
within the meaning of an act making all goods
landed within a barbor subject to toll (CrAN-
NELL, B., dubilante.)—Harvey v. Mayor and
Corp. of Lyme Regis, L R. 4 Ex. 260.

See APPORTIONMENT ; DBANKRUPTCY; CaAR-
RIER, 1, 2; CopyYriGHT; CoURT; PARLIA-
MENT ; VENDOR'S LIEN.

Statvre or Fraups—See LANDLORD AND TEN-
ANT, 1.

Stock ExcHANGE—See SALE, 2, 3.

SuBroGaTION—See BANKRUPTCY, 4, b.

SUBTERRANEAN WATERS—See EASEMENT.

Svceessiox Dury.

An apparent heir died within the time al-
towed for accepting or rejecting the succession,
without having made up a title, received rent,
or done any thing to inenr representation.
Beld, that there had been no devolution of &
¢ beneficial interest” to said heir which was
liable to succession duty.— The Lord Advocate
v. Stevenson, L. R. 1 H. L. Sec. 411.

SvepLEMENTAL BiLL—See REvIvOR.
BurporT—See EASEMENT.

TENANCY FROM YEAR T0 YEAR—Sec NUISAKGE, 2.
Tenaxcy v Common.

One tenant in common cannot maintain tres-
pass against another for taking, in the ordinary
course, the whole profits of the land.—Jacobs
v. Seward, L. R. 4 C. P. 828,

TeNanr ror LiFe AND RENAINDER-MAK-—Set
APPORTIONMENT. .

TREsPAss—See ConrLICT OF Laws; TeENANCY IN
Common,

Trusy.

1. A person executed s deed which ap-

Pointed him trustee, and which declared his
acceptance of the office. [Held, that a claim
gainst him for misapplication of the trust
funds was not matter of specialty.— Holland
V. Holland, L. R. 4 Ch. 449,
. 2. Trustees having power to invest money
In the purchase of lands or hereditaments in
fee simple in possession, may invest in the
Purchase of freehold ground rents.—In re
Peyton’s Settlement Trusts, L. R. 7 Eq. 468.

3. Under a power to vary investments, &
loan upon a stock-mortgage is not justifiable.

A trustee lent trust funds upon mortgages
which were probably not within his authority
to take. He made no charge to the trust es-
tate, but received a fee as solicitor from the
mortgagor, and derived some other profit, in
the way of professional employment, from his
investment, Held, that the cestuis gue frust

were not entitled to these profits as profits of
the trust fund.— Whitney v. Smith, L. R. 4
Ch 513.

4. Trustees, with the assent of C., the cestui
que trust, lent trust-mouney to S. on the security
of furniture with a power of sale and on a
mortgage of a lease made to 8. by A., one of
the trustees, in his private capacity. There
Were covenants to repair both in the mortgage
and lease, the former of which contained 8
power of sale, the latter a power of re-entry
on breach of any of the covenants. S. failed
to pay interest for some time with knowledge
of cestui gue trust [did not make proper re-
pairs?], and let the rent fall in arrears. A.
re-entered, and subsequently assigned his in-
terest in the premises to F., to whom he also
sold the furniture. Held, that A. by re-enter-
ing as landlord and determining S.’s lease, in-
stead of selling it with the furniture as mort-
gage, had mixed the trust funds with his own,
and was liable for the whole sum lent, with
interest.— Cook v. Addison, L. R. 7 Eq. 466.

See Account; AprorrioNMENT, 1; EquUiTY

PrEapING AND PRACTICE; EXECUTOR AND
ADMINISTRATOR, 8; WaRD orF COURT;
Wire's EQuity; WiLL, 12.

Untea Viees—See CoMPANY, 3.

UsagE—See SaLE, 2, 3.

VzXDOR AND PURCHASER oF Rear EsTaTE.

Defendant, assuming to have authority from
the landlord, for whom he bad acted in other
matters, agreed to renew & lease to the plain-
tiff, the tenant in possession. Plaintiff after-
wards, without communicating with the de-
fendant, agreed to sell to B. her interest in
the present and renewed leases. At the end
of the old term the landlord put out B., whom
the plaintiff had let into possession. Plaintiff
then brought a bill for specific performance
against the landlord, B. joining with her on
being indemnified against the expenses of the
suit. The landlord answered and the defend-
ant testified that the latter had acted without
suthority, and the bill was dismissed. It did
not appear that plaintiff had known this fact
before. B. then sued plaintiff for her breach
of contract, and she paid the amount recovered.
Held, that plaintiff could recover the costs of
the chancery suit and the value of the lease
she had lost, but not the damages and costs
recovered from her by B.—Spedding v. Nevell,
L. R. 4 C. P. 212

VExDowr’s LIEX,

An agreement for & sale of land to 8 com-
pany in consideration of & rent charge (under
the Lands Clauses Act) does not give the ven-
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dor a lien for uupaid arreavs.— Earl of Jersey
V. Briton Ferry Floating Dock Co., L. R. 7
Eq. 409.
VoLuxTARY CoNvEYaNCE—See Bovp; Fravpu-
LENT CONVEYANCE ; SEPARATION DEED.
Wagp oF Covurr.

A ward of court, entitled to a small fund in
court to her separate use, married on the day
after she came of age. The Master of the
Rolls ordered the fund to be settled; but on
appeal it was ordered to be transferved to her
after a separate examination.— White v. Her-
rick, L. R. 4 Ch. 345.

WARRANTY—See CARRIER, 8.
WATERCOURSE—See EaseMiNT; Nuisaxcg, 1, 3.
War.

A. purchased of B. the lease of a house,
part of an estate agreed to be Jet to B. upon
building leases. There was an arch under the
heuse, described as a ““gateway” in a plan
drawn on the lease, through which, by the
building agreement, was the ouly access to a
mews behind the house. At the time of A’
purchase there were other means of aceess to
the mews, and a right of way through the arch
was not reserved. After the buildings were
completed according to the agreement, A.
stopped the arch. Held, that a right of way
through the arch was reserved by implication;
that A. had constructive if not actual notice
of the building plan, and that, having stood
by while it was carried out, A. could not now
dispute B.’s rights.— Davies v. Sear, L. R. 7
Eq. 427.

Wire's Equiry,

In waking a settlement, to which the wife
of & baukrupt had an equity, out of fund:
L'eld, (1) that the power of investment was to
be confined to those securities on which cash
under the control of the Court might be in-
vested; (2) that a power of advancement to
children was proper; (3) the limitations in
default of appointment to be to children, so
that sons who died under twenty-one and
daughters who died under twenty-oue and un-
married, should wvot take interests transmis-
sible to their representatives; (4) the ultimate
limitation should be to the bankrupt’s as-
signee.—Spirett v. Willows, L, R. 4 Ch, 407 ;
s. ¢. L. R. 1 Ch. 520; 1 Am. Law Rev. 5192,

WiLL.

1. The burden of proof that the testator
koew and approved of the contents of a wil] is
on the party propounding it.—Cleare v. Cleare,
L.R 1P &D. 63%.

2. A will was to this effect: “The instrne-

. tions given this” day to W.’a *clerk, I desire

to be carried out.” The instructions were
oral, but the clerk had at the time made short
notes of them in the testator’s prescnce. There
Wwas no evidence the testator knew any thing
of £aid notes further than that he saw the clerk
writing. Probate of the notes, on motion, was
refused. —Goods of Pascall, L. R. 1 P. & D.
606.

8. On the back of a will was fouand & memo-
tandum in the testator’s handwriting, signed
by him and witnessed. The witnesses could
not remember whether the paper was signed
when they atested it, and the testator did not
tay what the paper was. Probate of the paper
s a codicil, on motion, was refused. — (Foods
of Swinford, L. R. 1 P. & D. 630,

4. The testator having informed the wit-
nesses that he wished to make his will, filled
up a printed form in their presence and wrote
bis name in the attestation clause thereto.
The witnesses then signed, and the {estator
again wrote his name afier theirs. Probate
of the wiil was grunted, omitting the second
signature.— Goods of Casmoie, L. R. 1 P. &
D. 653.

5. When a will signed by two witnesses is
also signed by a legates, who is, however,
proved noi to have signed as g witness, the
latter signature will be omitted in the probate.
Goods of S'urman, L. R. 1 P, & D. 661.

6. A probate may be amended after it has
issued, so ns to show the true dute on which
the will was executed, - (Foods of Allchino, L.
R.1P. &D. 664

7. A testator, after life-eétates, gave a resi-
due ¢“to my nephews and nieces, the children
of . . . L in equal shares . .
commou; . . ,

. as tevauts in
and in case of the death of any
of my said nephews and nieces leaving issue,
+ + . such issue shall take the share that . . .
their deceased parent would have taken if liv-
ing.”  Held, that the children of nephews and
nieces who died before the date of the will, or
after that date, but before the testator, took
under the will.—JIn re Potter's Trust, L. R. 8
Eq. 52,

8. A testator gave his estate to such of his
three grandchildren, 8., M., and E., as thould
survive their father ani attain twenty-five ;
but in case two of them should die under
twenty-five, and the amount fo which the
surviving grandchild would then become en-
titled should exceed £10,000, then the excess
to go to the person or persons, exclusive of
the surviving grandchild, who, under the Stat-
ute of Distributions, would immediately after
the decease of the survivor of the other two
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grandchildren be entitled to tke testator’s per-
8onal estate, if he had theo died intestate. 8.,
and after her E., died under twenty-five. At
E.’s death, M. was the testator’s sole next of
kin, 77eld, that the persons who at the death
of E. wou'd have been the next of kin of the
testator if M. also had then been dead, were
entitled to file a bill for the administration of
his estate, although of a remoter class than
M.— White v. Springett, L. R. 4 Ch. 300.

9. A testatrix gave property in trust as to
one-fourth for A. for life and then to A.’s
childven at twenty-three. Any child attaining
twenty-three in the lifetime of A. was to ac-
quire a vested interest. In case of the death
of A. without leaving children as aforesaid,
the trustees were to pay, apply, and dispose
of the income of A.’s fourth to and amougst
testatrix’s “surviving” daughters, such “bene-
fit of survivorship ” to extend to the ¢ surviv-
ing” as well as to the original shares. The
Principal to go to the children of such daugh-
ters, The other three-fourths upon like trusts
for the testatrix’s other three daughters, B,
C., and D., and their children, If all the
daughters died and none of their children
reached twenty-three, the fund was to be held
for the next of kin. A. died, leaving children
Wwho reached twenty-three. Theu C. died child-
less. Later, D. died, leaving children who
reached twenty-three. Held, that “surviving”
Wwas to be read ** other,” and the children of A.
took part of C.'s share as well as the children
of D — Badger v. Gregory, L. R. 8 Eq. 78.

10. Trust to pay one-fourth of the income
€ach to testator’s four sisters for life, and so
800n as any of them should die ¢ without leav-
ing issue,” the share of those ‘so dying with-
0ut igsue ” to be divisible among the surviving
Sistors « and the issue of any who may then
be dead, in equal . . . shares, but such issue
to take only their respective parent’s share.”

0d 80 soon as any of said sisters should die
8nd < leqve issue,” then to call in the shares
of them go dying “leaving issue, and pay the
8ame unto such respective issue, if more than
0be child, equally.” Oue of eaid sisters died,
h’_’"ing bad two children, one of whom sur-
Vived her mother, and the other died in her
Wother’s lifetime, after the testator, leaving &
ft_lmily. Held, that a moiety of the deceased
Sister’s share went to the family of her decensed
child.

*“ Leaving issuc ” meant * having had chil-
dren.”— Bryden v. Willett, L. R. 7-Eq. 472.

11. A testator gave his residuary estate to
trustees in trast to convert into money such

parts thereof as should not at his decease con-
sist in money or be invested in any of the
public funds or government securities, and to
invest the same in such public funds or govern-
ment securities as to them should seem most
advantageous, and to pay the interest, divi-
dends, and annual proceeds of such residue in
equal shares to his children for their lives,
and after their deaths upon other trusts.
Held, that the tenants fo- life were entitled
to enjoy in specie long annuities of which the
testator died possessed.— Wilday v. Sandys,
L. R. 7 Eq. 455.

12, C. left his property to G. by will, and
appointed him his executor. When sbout to
die, C. sent for G. and told him privately of his
will; @. said, ¢Is that right?” C. answered,
s 1t shall be no other way.” C. also told G.
that he would find the will in a certain place
and a letter with it. G. testified that nothing
farther passed between him and C. The letter
named many persons to whom C. wished vari-
ous sums to be paid, but after phrases imply-
ing some discretion to be allowed to G., there
was this sentence: ¢ I do not wish you to act
strictly according to the foregoing instructions,
but leave it entirely to your own good judgment
to do as you think I would if liviog, and as the
parties are deseiving, and as it is not my wish
that you should say any thing about this docu-
ment, there cannoi be any fault found with you
by any of the parties should you not act in strict
accordance with it.” @. paid money to some
of the persons mentioned in the letter, but not
to ail. Held, that the letter did not impose
aoy trasi on G.—AMcCormick v. Grogan, L. R.
4 H. L. 82.

13. A testator ‘“devised and bequeatbed all
his other property whatsoever and whereso-
ever’’ to trustees, without words of limitation,
after a specific devise of lands with such words.
He had no other lands at the date of his will,
and the terms of the trust, except the word
“income,” were not appropriate to realty.
He afterwards became entitled to real estate
of great value. [Held, that the latter passed
to the trustees by the will.—ZLloyd v. Lioyd,
L. R. 7 Eq. 458.

14, A testator made a will in favor of his
sister only, givivg her ‘all my house and
land and book debts,” &e., ‘*every thing on
the said premises,” * and all other chattels.”
Held, that the last words curried the general
residue.— Goods of Sharman, L. R. 1 P. & D.
661.

See APPORTIONMENT, 2; CHARITY, 1, 2; Dx-

vise; Erxorion; EXECUTOR ARD ApMix-
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ISTRATOR, 1, 4; FoRFEITURE; LEgaCY;
PartiTiON; PERPETUITY; REVOCATION OF
WiLL.

Winping vp—See CoMPANY, 1,

Wirness—See WiLL, 6.

Worps.

e All other Chattels”—See WiLL, 14.

¢« Beneficial Interest”—See Sucon-sion Dury.

¢ Dwelling Place or Shop’—See STATUTE, 2.

¢ For the time being entitied”— See DeED, 1.

s Interest tn land injuriously affected” —See STAT-
UTE, 1.

¢ Issue,” ¢ Leaving Issue” —See WiLL, 10,

¢ Landed "’ —See StaTUTE, 8

““ Lands or hereditaments in fee simple in posses-
sion " —See TrUsT, 2.

' No hope at present of recovery” — See EVIDENCE, 2.

¢« Perils of the Sea,” §c.—See INsuraxncs, 1.

¢ Personal Luggage’’—See CARRIER, 2,

« Profits in Hand ""— See ComraNy, 2.

¢ Public funds or government securities — Se¢
Wiy, 11.

¢ Sole Executors”—See [EvocaTioN oF WILL, 3.

¢« Spirituous Liquors” —See COvENANT, 2,

¢ Surviving ”’— See WiLL, 9.

“ Un'derluke, execute, hold, or enjoy any contract” —
See PARLIAMENT.

'

Weir o ErRBROR—See ERROR.
Wit o RESTITUTION.

The Court of Queen’s Bench had at common
law no jurisdiction to issue a writ of restitution
except as part of the judgment on an appeal of
larceny; and 21 Hen. VIIL ¢. 11, and 24 &
25 Vict. ¢. 96, 8. 100, only confer this jurisdic-
tion on the Court before whom the felon has
been convioted.—The Queen v. Lord Mayor of
London, L. R. 4 Q. B. 371.

REVIEWS.

Toe INVESTIGATION OF TITLES To ESTATES IN
Fee SixpLE. By Thomas Wardlaw Taylor,
M.A., Referece of Titles, &. 'Toronto:
Adam, Stevenson & Co., 1869,

The past half century has witnessed repeated
efforts to clear away the obstacles standing in
the way of the free circulation of real estate.
Even professional men are gradually, though
slowly, beginning to see that the time is com-
ing when there must be greater facility for the
sale ahd purchase of real estate, assimilating
it more and more, in this respect, to chattel
property. -

One is irresistibly reminded of the dangers
and difficulties which, even yet, surround the

investigation of titles by a perusal of the in-
troduction to this excellent manual of Mr, Tay-
lor's. We notice en passart, amongst other
points, his remarks upon the necessity in the
case of deeds executed before 18th September,
1865, of having the receipt for the purchase
money endorsed on the deed, in addition to
the usual formal reéeipt'embodied in the deed
itself. The rule is well enough established in
England, but there seems to be more doubt
about it in Canada, though it is insisted upon
rigorously in cases coming under the Act of
Quieting Titles. The practice in former years,
in this country, was not to sign separate re-
ceipts; latterly the custom has grown up of
giving separate receipts as a matter of course
when the deed is executed, without any refer-
ence as to whether the consideration is then
paid or not. In either case, one is led to
doubt the necessity of the rule being strictly
enforced in this country (See ante Vol. NI
N. 8., p. 254). But doubtless where the ap-
plicant asks under the act for a certificate of
title, good against the world, he may reason-
ably be asked to spare no trouble in satisfying
the judge on all points that can be explained.

The remarks on page 10 as to the powers
of an executor or administrator to assign the
legal estate must now be noted by a reference
to the late act of Ontario passed since this
book was written. :

Chapter L is introductory, giving a general
view of the principal duties of a conveyancer
in investigating a title, Chapter I1. is devoted
to Registration and the requirements of the
Registry Act. Chapter III. discusses Incum-
brances ; Mortgages; Vendor's liens; Crown
debts, now happily dying out; Executions;
Taxes; Special improvements under particu-
lar Statutes; Liens of Mutual Insurance Com-
panies, not much practical advantage to them
and a nuisance to every body else, and given
apparently without rhyme or reason ; Dower;
Curtesy and Legacies, Chapter IV, speaks of
Particular Titles, such ag by possession, by
inheritance, by will, by decree and vesting
orders of the Court of Chancery, by acts of
Parliament, by by-laws under powers of sale
in mortgages; tax titles and Sheriffs deeds
under executions. In the next two chapters,
the subjects of attested copies; Covenants
for production; secondary evidence and pre*
sumptions are shortly treated of; and the con- -
cluding chapter is devoted to a few remarks
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Upon proceedings under the Act for Quieting
Titles. In an appendix this act is given in
full with notes, as also the orders of the Court
of Chancery under the Act and Forms; the
Whole concluding with a full Index.

The arrangement is good, and so far as we
have had an opportunity of judging, the infor-
Mation is reliable. Mr. Taylor's position as
Referee of titles, under the Quicting Titles
Act, gives him a peculiar fitness for dealing
With ‘the subject. Those having business
under that act will do well to make themselves
familiar with the contents of the work and so
8ave themselves much time and trouble, and
their client much expense and delay, for it
Cannot be denied that much of the delay of
Which the Court of Chancery gets the credit in
Datters of tnis kind is chargeable to want of
familiarity with the working of the act on the
Part of the solicitors employed. With this book
at their hand they cannot plead want of

Nowledge.

The author does not claim ¢ that this little
Work will supersede, or even rival, the more
extended treatises of English writers upon
the various subjects embraced in it;” this of
Course, but nevertheless the practical convey-
ancer will do well to provide himself with Mr.
“aylor's book as a valuable and reliable aux-
lliary to them, and a handy means of referring
%o the statutes and decisions in Upper Canada
atfecting the subjects, more fully and elabor-
Ately discussed elsewhere. To students it is
Peculiarly useful in giving them in a readable
O the general principles as well as many
of the practical details of a most important

Tanch of their profession.

Tae InsoLvenr Acr or 1869, wirH Tasrrr,
OTES, Forms &c. By James D. Edgar,
Barrister-at-law. Toronto: Copp, Clark &
Co., 1869,
This is in effect a second edition of Mr.
8ar's annotated edition of the Insolvent Act
o0 1864. Since then a number of cases have
0 decided both here and in England, which,

© former particularly, are of special import-
ance in con

¥ill be founq collected in their appropriate
Placeg

throughout the work.

o As thig Act is applicable to the Provinces

" Quebec, New Brunswick and Nova Scotia,
Well ag Ontario, we hope that a collection,

struing the Act now in force, and -

such as that before us, of the principal cases
explanatory of the Act, may tend to assimi-
late the practice in the different Provinces,
but this, as the author remarks, cannot ensure
uniformity, which can never be attained with-
out rules being made to effect that object.
There should be rules applicable alike to
Ontario, New Brunswick and Nova Scotia,
and which might be framed by a joint com-
mittee of Judges from these Provinces, with
such partigulr rules for each as might be
found necessary, owing to any peculiar ad-
ministration in the individual Provinces ;
though it could scarcely be expected that
the Province of Quebec could join in rules
which might be framed for the other Pro-
vinces, owing to the peculiarity of her laws.
This might be made one step towards the as-
similation of the laws in the English-speaking
Provinces, referred to in the British North
America Act of 1867.

The book before us is in every respect su-
perior to the edition of 1864, both as to the
matter, and in its general appearance.

There are some useful forms in the appendix,
as also the tariff of fees under 27, 28 Vic.
c. 17, which, by the way, has strong internal
evidence of being prepared with more refer-
ence to the value of money fifty years ago than
at present.

OBITUARY.

JUDGE MALLOCH.

We learn from a local paper some particu-
lars of the late judge of Leeds and Grenville,
whose sudden death recently took place, at
the age of 73.

He was born in Perth, Scotland, on the 13th
of April, 1797. He came to Canada in 1817.
He studied law with the late Levius P. Sher-
wood, and began to practice his profession in
1825. In 1837 he was appointed judge of the
Bathurst District, and of Leeds and Grenville
in 1842, which office he held till last year,
when he resigned. Judge L!alloch was one of
the five Judges appointed in 1854 to frame
Rules of Practice for the Division Courts—the
Rules which were in force until a recent period.

We find also from one of the Blue Books
that Mr. Malloch’s period of public service
dates from 1820, when he was appointed Re-
gistrar of the Surrogate Court of the then
Johnstown District. For a period of half &
century he enjoyed the confidence of the Crown
and the public.
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GEORGE HEMINGS, Esq.

We regret to record the death of Mr. George
Hemings, Taxing Officer of the Court of Chan-
cery, on 21st ult., at the age of 48.

He commenced the practice of his profefsion
by entering into partnership with Mr. Adam
Crooks. He subsequently joined Mr. John O.
Halt, at Hamilton. After leaving Hamilton he
returned to Toronto, and formed a partnership
with Mr. George Morphy. On the 10th Feb-
ruary, 1859, he was appointed Taxing Officer
of the Court of Chancery, where he secured
the confidence of the judges and the profession
as a most efficient and painstaking officer.
He held this position until his death. His loss
will be much felt, though for some time past
his severe and protracted ill-health prevented
him giving as much time and attention to his
duties as formerly.

SPRING ASSIZES, 1870.

EasteeN Crrevir.—Mr Justice Galt.
Kingston .....ce. eerenes Tuesday ......March 15.
Brockville..... e Tuesday..... ¢« 29.
- Tuesday........ April .
o Tuesday ... ¢ 12
L’Orignal . . Wednesday ... <« 27.
CornWall .........oceeee. Monday........ May 2.
Pembroke . weeeeseevvenee Tuesday ...... 10

Miprasp Crrcorr.—AMr Jusiice Guwynne.

Lindsay . wevsesse soueesses Monday,......March 14.
Peterboro teveeeees Monday....... ¢ 21,
Cobourg .... Friday....ceeea ¢ 25,
Belleville......co0.ccennees Thursday ... ¢ 31,
Whithy...... vevesseeeenees Monday ....... April 11.
Napanee.. veeseees. Wednesday ... ¢ 27.
Picton ...ueeer v ieeee Monday.. ... May 2.

Niacara Circurr.—Mr. Justice Wilson.
Milton .................... Monday........March 14.
St. Catharines. . ... Wednesday... ¢ 30.
Wellana .................. Monday....... April 11.
Barrie . oviee voreenee Monday ....... ¢ 18,
Hamilton ............... Monday. ¢ 26.
Owen Sound............. Tuesday ...... May 10.

Oxroep Crrovir.—The Chief Justice of Ontaréo.
Brantford . .veceevee even Monday . ......March 14
Berlin .... . Friday.........
Guelph ..... - Wednesday... « 23,
Wo0dstoek. ceveeeces sesee  Monday ....... April 18.
Btratford...coeeeseeeeseee Monday......., « 925,
Simcoe ..... <. Tuesday ....., .
CBYUZA verevveecos soneenese TUeSdAY i, 6 10,

WesreaN CircviT—Mr. Justice Morrison,

London ....... weeee Monday . ......March 21.
8t. Thomas...seeesr soeee. Wednesday ... g0,
B8andwich.....oee veereeses Tuesday ...... April 6.
Chatham ..,.....c... eeve.. Tuesday ..... “ 12,
Sarnia ccveerciiiicans voreo. Tuesday ..... 928,
Goderich...cceeer cerrere.. Monday ....... May 2.
Walkerton. ...cccee. vuvee. Monday...... & g,

Home Circult— The. Chief Justice of the Common
Pleas,

Brampton ......c.e0000eee Monday .......March 16-

TOronto ,eveseeseess sosese Mounday .......Maroh 21.

CHANCERY SPRING SITTINGS, 1870.
As finally setiled by the Court.

The Hon. Vice-Chancellor Srroxg.
Toronto... ......... Tuesday ............... March 15

The Hon. Vice-Chancellor Mowar.

Stratford.......... Tuesday ......... «....April b
Goderich., .cveeeee Friday .c.e. cveeeene ... «“« 8
Sarnia . ..covuiene Tuesday ..oo. weeeesa ¢ 12
Sandwich ........ Friday............ “ 15
Chatham ........... Tuesday ..... .o 19
London ........... Tuesday . . %26
Woodstock... ...... Saturday, e 80
Bimcoe.........cco. Friday.eeoeceecrunseea May 6

The Hon. the CHANCELLOR.

Hamilton.. ... Tuesday evecsenmennnnn April 12
Brantford ......... Thursday ... "

Lindsay .. Thursday ... « 28
Guelph . Thursday . May 6
Barrie . w.ive0ceeee. Wednesday ........... « 11
Owen Sound...... Wednesday ... .o %18
St. Catharines.... Monday ... ... .o 23

Whitby ............ Friday...............:.June 3

The Hon. Vice-Chancellor SiroxnG.
Ottawa... ......... Thursday...
Cornwall . . Tuesday ....
Brockville.. . Tuesday .......
Kingston ......... Friday weeeesveerrrene, 66 20
Belleville ......... Thursday.............. ¢« 96
Peterborough .... Wednesday ............June 1
Cobourg... veeereee Monday .. weeeveee... « 6

wees wee.May B

Curious Texures.—Hugh de Saint Philbert
holds the manor of Creswell, in the County of
Berks, by the serjeanty of carrying bottles of
Wine, for the breakfast of our lord the King, and

it was called the serjeanty of the Huse, through
the kingdom of England.

The Mayor and Burgesses of Oxford, by char-
ter, claim to serve in the office of butlership to
the King, with the citizens of London, with all
fees thereunto belonging, which was allowed at
the Coronation of King James II., and to have
three maple cups for their fee. They bad also,
ez gratia, allowed a large gilt bgwl and cover.

Ela, Countess of Warwick, holds the manor of
Hoke Norton, in the County of Oxford, which
was of the barony of D’oyly, of our lord the King
in capiti, by the sarjeanty of carving before our
lord the King on Christmas day, and to have the
knife of our lord the King with which she carved.
—Ozxford Journal.

TO CORRESPONDENTS:

‘“OBSERVER" 8uppoOSes us to be aware of the existencd
in several counties of a practice which he condemns, Wé
have no knowledge of any such appointments ever having
been made. *“When the statutory contingencies have not
happened,” we believe the maxim “Omuia presumuntuf
rite esse acla” would cover the acts of the deputy. Bee
Cro. Elz 669, Cro. Jac. 532, 2 Jurist, 361, 3 Camp. 43% |
3C. &P 412, 4 T. R. 366.

“D. H. P.”—The insolvency case you refer to is in thé
current number of the Queen’s Bench Reports.

i
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