. H
&c

February, 1869.)

LOCAL COURTS’ & MUNICIPAL GAZETTE.

[Vol. V.—17

DIARY FOR FEBRUARY.,

1. Mon.. Hilary Term begi
- Hilary Te gins.
g. '&Je;. - Purification Blessed Virgin Mary.
- Wed.. Meeting of Grammar S:hool Board. Interme-
diate Examination of Law Students and Arti-
5 Frig cled Clerks.
- Frid.. Paper Day, Queen’s Bench. New Trial Day,
6. Sat Common Pleas.
- Sat. .. Paper Day, Common Pleas. New Trial Day,
7. 80 Queen’s Bench,
15 i N.. Quinquagesima.
- #ion.. Faper Day, Queen's Bench. New Trial Day,
9. Tues Common Pleas.
.. S/‘fo"e Tuesday. Paper Day, Common Pleas.
10, Wea,. ,vew Term Day, Queen’s Bench.

. As!t Wednesday. Paper Day. Queen’s Bench.
ew Term Day, Common Pleas. Last day for
m”l down and giving notice for re-hearing.
11. Thur.. py t day for service for County Court, York.
12 Frid., er\’fl:l\Day, Common Pleas.
14, SUN, erm Day, Queen’s Bench.

15 Mon.. [panday in Lent

Last q St. Valentine. .
Cle. ‘ay for County Treasurer to furnish to
5 "l\ﬂ‘of Municipalities in Counties lists of
18. Thyur. 1. 148 liable to be sold for taxes.
20, 8y, - y&-hearing Term in Chancery commences.

21. SuN " peclare for County Court York.
2% %vlé{? - 2nd Sunday in Leﬁt‘ o R
3, §UN” o Matthias.

.. 8rd Sunday in Lent.

The Local Courts’
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THE CHIER JUSTICE OF THE COURT OF

The | ERROR AND APPEAL.
e la
Withous o:: 2uy of the old year was the silent

diselvent which, though not attended
SPlay, was a noticeable one in the
oceasion :;“:lé of the province. It was the
taking fyis e ex~Ch1.ef Justice of Ontario

5eat as President (or, as he is now

be ca] .
Error anlzd:\the Chief Justice) of the Court of
ation to him (l:tP ::]’ and of the official present-

commemoratiye fatidress by the Law Society,
the feelings of ol'the event angd expressive of
ment frombtho the Profession on his retire-

i ag g Jude more active dutjeg devolving on

The aqg ge of (.)ne of the Superior Courts.
John By ; :iis, wchlch was presented by Hon.
SOCiety, Was as 1o :1;;0:1, on behalf of the

13
To mng Hoxour spryg
C.B., Presmpy
APrrar,

WitLiam Hexry Drarkr,
NT oF THE CouRT oF ERROR AND

ce::g ?:iisi); l'mvin.g been graciously pleased to
Crmage) o ™ vslx)gnmon as Chief Justice of Upper
c’,f " ubsequently to appoint you as Pre-

e Court of Error and Appeal, we, the

W Soci [
tally tS;)clet;y of Upper Canada, beg leave respect-
onvey to you our

address you, and to ¢

sincere thanks for the unvaried courtesy and

kindness which, in the exercise of your judicial

office, the members of the legal profession have
received at your hands, for & period extending
over more than twenty years.

It is to us a subject of unfeigned satisfaction
that your talents and learning are not to be lost
to the country, but that you will hereafter pre-
side in the Court of ultimate resort in this Pro-
vince, '

We trust that on an occasion like the present
you will excuse our calling attention to the course
of your professional life as an example and en-
couragement to those who devote themselves to
the study of the law, as showing that, without
any adventitious aid, but solely by the exercise
of your own ability and industry, you have suc-
cessfully with satisfaction and applause discharged
the duties of Solicitor-General, Attorney-General,
Puisne Judge, and Chief Justice.

That you may long continue to fill the dignified
position which you now hold, is the sincere
prayer of the members of the Law Society.

J. HiLLyArRD CAMERON,

. T'reasurer.
Osgoode Hall, Dec. 31, 1863.”
It would be an easy and a pleasing task to

enlarge upon the sentiments of the Address,

and to speak of the feelings of admiration so
universally entertained for one so eminent; but

| all we could say would be but a mere repetition

of what has so often been said before in these
pages, in acknowledgment of the distinguished
services and ability of the learned Judge,
whose sphere of usefulness has now been
transferred from the Court of Queen’s Bench
to the less active but more honorable position
of presiding over the Court of ultimate resort
in this Province.

His Lordship, in answer to the address,
made the following reply:

« MR, TREASURER AND GENTLEMEN,

I thank you very sincerely for this address,
Since my first appointment to the bench, it has
been my constant effort to cultivate the most
friendly relations with the bar, and I feel no
glight gratification at my success, as testified
by this mark of your approvsl, in which you
mingle the expression of your satisfaction at
my past career with a kind wish that I may yet
a while continue to discharge judicial duties.

I have, in my turn, to express my warm ac-
knowledgments to the bar, generally, for their
universal attention and respect to me in my inter-
course with them as a judge, as well as for un-
pumbered marks of kindness and regard to me
individually, If I have attained any success in
my efforts to maintain that confidence in the
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purity of the administration of justice in this Pro-
vince, which existed in the days of my eminent
predecessors, I owe it, first, to the co-operation
of those learned judges who shared my labours,
and next to the ability and assiduity of the mem-
bers of the profession whom you represent,

Upwards of forty-five years ago I first entered
my name on the books of the Law Society, of
which I believe I have still the honour to be a
bencher ; and though I passed some years in the
active duties of public life, I never severed myself
from the diligent practice of my profession, I
rejoice that while sinking into the vale of declip-
ing years, I am still thought able to be of yse,
and that I can maintain the connexion which has
existed during the best part of my life. I tpust
that I shall be enabled to pursue the same course
which has procured for me this flattering mark
of your esteem, and I look forward with a hopeful
confidence to a continuance of that support and
assistance to which I have been so deeply in-
debted in my past career.”

The following brief particulars of the career
of the Ex-Chief Justice will be interesting to
our readers. He was born on the 11th March,
1801, and is now therefore nearly sixty-eight
years of age. He commenced life as a cadet
or midshipman in an East Indiaman, anq has
never forgotten his early nautical training.
He came to this country some years afterwards,
arriving in Cobourg on the 4th June, 1820,
and commenced the study of the law in 1823,
havingarticled himself to Thomas Ward, Esq.,
of Port Hope. He subsequently went into
the office of Hon. George Strange Boulton, of
Cobourg, and was for some years Deputy
Registrar of Northumberland and Dyrham.
He afterwards came to Toronto, we believe at
the suggestion of the late Sir John Robinson,
then Attorney General.

He was called to the Bar on 16th June,
1828, nearly forty one years ago. On the 18th
November, 1829, he was appointed Reporter
to the King's Bench, which office he held
until March, 1837, when, on 23rd March, he
was appointed Solicitor General of Upper
Canada, and made a member of the Executive
Council in December following,

The union of the Provinces took p]ucé in
February, 1841, and on the 18th of that month
he became the first Attorney Genera] for
Upper Canada and Premier. He served in
an official capacity at diffcrent times under the
following governors, viz.: Sir Francis Head,
Sir George Arthur, Lord Sydenbam, Sir
Charles Bagot, Lord Metcalfe, Lord Catheart,
and Lord Elgin. ™

In 1842 he was made a Queen’s counsel, at
the same time as Henry John Boulton, Robert
Baldwin, Henry Sherwood and James E. Small.

On the 10th April, 1843, he was appointed
a Legislative Councillor of Canada, which
office he resigned at Lord Metcalfe's request,
in January, 1845, and was elected to the Legis-
lative Assembly, where he again sat as Attor-
ney General until 28th May, 1847.

On the 12th June following he was appointed
a Puisne Judge of the Queen’s Bench, taking
the place vacant by the death of Mr. Justice
Hagerman, where he remained until 5th Feb-
ruary, 1856, when he succeeded Sir James
Macaulay, as Chief Justice of the Court of
Common Pleas. He presided there until he
was transferred to the Queen’s Bench, becom-
ing Chief Justice of Upper Canada on the
retirement of Chief Justice McLean, who was
made President of the Court of Appeal on
22nd July, 1863. He has thus, step by step,
arrived at the goal of his ambition, a position
he expressed his determination to win, when
but a student in the Town of Cobourg. ‘

His energy, perseverance and ability has
taken him a step beyond the place he looked
forward to as his own. Long may he con-
tinue to be an honour to it. Long also may
he to enjoy that increased measure of health
which we are happy to think has been vouch-
safed to him, and the pleasure of knowing that
his services are appreciated by an intelligent
profession, and that the confidence and esteem
of the public are still his own.

FEES TO ATTORNEYS IN DIVISION
COURTS.

At the close of our last volume we pubiished
a letter criticising the soundness of a decision
by a County Judge on the payment of fees to
attorneys for work done by them, as such, in
Division Courts. A letter was written in an-
swer to this, which, however, did not throw
much light on the subject, and “An Attorney,”
in another letter published hereafter, again
returns to the charge.” i

We have taken the trouble to find out ex- |
actly what the learned Judge did say in his -
Jjudgment, which appears to have been a writ-
ten one. We allude to the case in which he
lays down the rule which should, in his
opinion, govern cases such as that spoken of
by our correspondents. We do not gather
from this judgment (which we apprehend “ An
Attorney” could not have seen), that the
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Judge entertained the opinion which the let-
ters of *“ An Attorney” would lead us to sup-
pose. With the details of the cases neither
we nor our readers are at all interested, but
it is a matter of simple fairness that the views
of the Judge should be given in his own
words ; the subject, moreover, is of some
importance, and worthy of discussion.

The part of the judgment touching on the
point before us was as follows :—

“It is difficult to arrive at what is a fair and
reasonable or proper allowance to make for ser-
vices as an Attorney in the Division Courts, for
the Superior and County Court tariffs ave fixed,
and the retainer once proved, the amount can be
ascertained by a reference to the proper officer.
No tariff is fixed for the Division Courts, but it
is not to be supposed that an Attorney is not to
receive anything for practising therein. On the
other hand I do not think him entitled to County
Court costs (which the plaintiff appears to have
_ charged,) for Division Court business. As there
is a wide difference between Superior and County
Court costs, which bear some relation to the juris-
diction of the respective Courts, so the costs jn
the Division Court, being of still more restricted
Jjurisdiction, should be considerably less than
those of the County Court. I have no authority,
and do not feel inclined, to lay down or fix a
tariff for all the items of Division Court business,
I shall simply allow in each case a gross sum,
and that not a large one, covering all charges in
Tespect of the suit (except disbursements), and hav-
ing some reference to the trouble taken and the
interests involved. If members of the profession
think my allowance too small, they can easily
Protect themselves by a previous arrangement
With their clients, and this would, in all cases, be
the fairest and most satisfactory way.

The plaintif endeavours to shew that he
Came from solely to attend to defendant’s
business. I do not think the evidence estab-

shes this, and cannot allow the plaintiff any-
thing for travelling expenses. I allow the plain-
$iff $5.00 for each of the two suits, one at
and one at , less $3.00 paid on suit at
~—— Court, leaving $7.00, and I allow 40 cents
for Ppostage and $4.00 for subpeena and copies,
Making $11.40 in all for Division Court business.

The witness fees, amount paid witnesses, and
Charge for copy of papers, appear to be covered
by the $9.00 paid plaintiff by !

Without at present discussing the propriety
Of this ruling, it can scarcely be said that the
Judge decided that an Attorney has no right

Tecover for services rendered, as such, in
Division Court suits, or that the judgment

was not given upon some principle, which the
Judge considered was a sound one, and which
he in a subsequent suit by same plaintiff ex-
pressed his intention to follow.

So far as this particular case is concerned,
this must close any further reference to it. As
to the amount of remuneration, the Judge may
or may not have given less than was proper
under the circumstances. He, however, was
the judge of that, and it is idle to discuss that
part of the matter here.

BAILIFF'S FEES.

A correspondent raises a question of fees
under the new Act, which is of some impor-
tance to Bailiffs of Division Courts, and as to
which it would be well to have the practice
settled as soon a: possible

Sec. 18 of the Act, provides that

“ Notwithstanding any of the provisions of the
said Act, when there is no bailiff of the court in
which the action is brought, or when any sum-
mong, execution, subpeena, process or other docu-
ment, i3 required to be served or executed else-
where than in the Division in which the action
is bronght, they may in the election of the party,
be directed to be served and executed by the
Bailiff-of the Division in or near to which they
are required to be executed, or by such other
Bailiff or person as the Judge, or Clerk issuing
the same, shall order, and may, for that purpose,
be transmitted by post or otherwise, direct to such
Bailiff or person, with being sent to or through
the Clerk.”

The question is, whether a Bailiff can claim
the fee which under the former practice would
have been payable to the clerk for receiving
papers from another county, &c. The pro-
vision in the tariff of fees for clerks which
is referred to, is as follows:—

“ Receiving papers from another County or
Division for service, entering same in a buok,
handing the same to the bailiff, and receiving his
return to be paid when the claim is filed or de-
fence, 20 cents.”

We should be glad if the law could be in-
terpreted to give a fee to bailiffs for the addi-
tional trouble and responsibility which this
section may sometimes throw upon them.
But we do not think this section read in con-
nection with the tariff of fees to clerks, can
be held to give to bailiffs the same fees which
are given to clerks alone, and that for services,
some of which bailiffs are not called upon to
perform. We apprehend, however, that as the
duties under this section are disconnected from
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-any correlative duties of the clerk of the Divi-
:sien in which cach bailiff ig acting, that the
: affidavits of service may be made before any
vcommissioner, and not necessarily before the
+clerk, and the commissioner’s shilling will be
-a legitimate part of the fees chargeable on the
«Bervice,

A -subsequent secction of this Act, gives
‘power to the judges who may hereafter be
-appointed for that purpose, to make rules for
‘the guidance of clerks and bailiffs, and in re.
lation to their duties and services and the fees
therefor. This Board will. doubtless take into
careful consideration as well the defects in
“former procedure, as provisions for the more

-convenient working of the practice under thig
Act.

T
SELECTIONS.

———— e

COXNVICTION UPON CIRCUMSTANTIAL
LVIDENCE.

The injustice of convicting persons of capital
-offences upon circumstantial evidence has been
-a fruitful theme of d°scussion time out of mind.

We believe it is now generally conceded that
-crimes diminish in a country in proportion to
the mildness of its laws, Evils certainly arige
“in havinglaws on the statute-book which are
at variance with the universal instinets of
“mankind, and which are therefore continual
evaded. Theabolition of a bad law is attended
with less injury to a community than itg con-
stant evasicn.  Heinous crimes are usually
committed in secret, and the proof, therefore,
Cois necessarily circumstantial, Evidence go pre-
carious in its nature should indeed be closcly
scrutinized, In Scotland, long ago, they re-
fused to convict of capital offences upon such
evidence; and in England, since the conviction
and exccution of Eugene Aram—upon whoge
character and the circumstances of whose
death, the versatile Bulwer founded a readable
novel, and the gifted Hood wrote a touching
poem—the courts have been prone to analyze

carefully a case resting entirely upon such
evidence. it wi

stantial evidence,
was missed. The corpus
proved. The concatenation of circumstances
which led to his conviction is among the most
peculiar and remarkable on record.

In the trial of capital cases there are two
time-honoured maxims which have always
obtained. (1.) That circumstantial evidence
Jalls short of “positive Proof: (2.) That 4 45
better that ten guilty persons shoulq 8scape
than one innocent person should-syffer, The
first qualified by no restriction or limitation

_ 18 not altogethgm true. For the conclusion
that results from a concurrence of well auther,.-

years after Clark
delicti wag not

T

ticated circumstances, is always more to be
depended upon than what i8 called positive
proof in criminal matters, if unconfined by
circumstances, 4. e., the oath of a single wit-
ness, who, after all, may be influenced by
prejudiee, or mistaken ; and if by the word
*“better,” in the second maxim, is meant more
conducive to general utility, it would also seem
to be unsound. And here we may endeavour
to ascertain clearly what is understood in legal
parlance by “circumstantial evidence.” It
may be observed that, every conclusion of the
judgment, whatever may be its subject, is the
result of evidence, a word which (derived from
words in the dead languages signifying “to
see,”” ““to know,”) by a natural sequence is
applied to denote the means by which any
alleged matter of fact, the truth of which is
submitted to investigation, is established or
disproved ; circumstantial evidence is of a na-
ture identieal with direct evidence, the distinc-
tion being, that by direct evidence is intended
evidence which applies directly to the fact
which forms the subject of inquiry, the fao-
tum probandum: circumstantial evidence is
cqually direct in its nature, but, as its name
imports, it is direct evidence of a minor fact
or facts, incidental to or usually connected
with some other fact as its accident, and from
which such other fact is inferred, Upon this
general definition jurists substantially agree.
For an illustration, then, of direct and indi-
rect evidence, let us take a simple example,

A witness deposes that he saw A. inflict a
wound on B, from which cause B. instantly
died. This is a case of direct evidence.—
C. dies of poison, D. is proved to have had
malice against him, and to have purchased
poison wrapped in a particular paper, which
paper is found in a secret drawer of D., but
the poison gone. The evidence of these facts
is direct, the facts themselves are indirect and
circumstantial, as applicable to the inquiry
whether 2 murder has been committed and
whether it was commited by D. The Jjudg-
ment in such a case is essentially deductive
and inferential. A distinguished statesman
and orator (Burke's Works, vol. IL, p. 624),
has advanced the unqualified proposition that
when circumstantial proof is in its greatest
perfection, that is, when it is most abundant
In circumstances, it is much superior to posi-
tive proof. At one time great injustice was
done by condemning persons for murder when
it had not been proved that a murder was
perpetrated. The now well-recognised princi-
Ple in jurisprudence that no murder ean be
held as having been committed till the body
of the deceased has been found, has terminated
this form of legal oppression. A common
cause of injustice in trials for murder is the
prevarication of the party charged. Finding
himself, though innocent, placed in a very
suspicious predicament, he invents a story in
his defence and the deceit being discovered,
he is at once presumed guilty.  Sir Edward
Coke mentions a melancholy case of a gentle-
man charged with having made away with his
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niece. Though he was innocent, ir. a state of 1

trepidation he put forward another child as
the ore said to have been destroyed.
trick being discovered, the poor man was exe-
cated, a victim of his own disingenuousness.

Norr.—-The following case occurred in Edinburgh (vide

2 Chamnbers’ Misccllan)%.

Catherine Shaw encouraged the addresses of John Law-
, which were insuperably objected to by her father,
o urged her to receive the adresses of onc Robertson.
One evening being very urgent thereupon she peremptorily
refused, declaring she preferred death to being Robertson’s
wife. The father became enraged, the danghter more posi-

tive, so that the words ‘‘barbarity, cruelty, and death,”

were frequently pronounced by the daughter. He loeked

er in the room and passed out.  Many buildings in ldin-
burgh are divided into flats or floors, and Shaw resided in
one of these flats, a partition only dividing his dwelling
from that of oue Morrison. Morrison had overheard the
quarrel, and was impressed with the repitition of the above
words, Catherine having pronounced themn emphatically.

For some little time after Shaw had gone out ull was quiet ;
presently Morrison heard groans from Catherine. Alarmed,

he ran to his ueighbor, who entered Morrison’s room with

him and listened, when they not only heard groans, but
distinctly heard Catherine murmnr, “Cruel father, thou
art the cause of my death.” They at once hurried to Shaw's
apartment, knocked but received no answer, and repeated
the knocks, but no response came. A constable

cured, and an entrance forced, when Catherine w.

weltering in her blood, a knife by her side.  She was alive,

but unable to speak, and on being guestioned as to owing
her death to her father, was only able to make a motion
with her head, apparently in the affirmative, and expired.

At this critical moment 8haw entered the room ; seciug

his neighbors and & constalle in his room he appearcd

much disordered, but at the sight of his daughter, turned
pale, trembled, and was ready to sink.  The first surprise
and succeeding horror left little doubt of his guilt in the
breasts of the beholders ; and even that little was removed
when the constable discovered blood upon the shirt of
8haw. Upon a preliminary hearing he was committed.

On hig trial he acknowledged having confined his daughter

to prevent her intercourse with Lawson ; that he had fre-

qQuently insisted on her marrying Robertson ; and that he
had quarrelled with her on the subject the evening she

Wwas found murdered, as the withess Morrison had deposed ;

but averred he left her unharmed, and that the blood found

on his shirt was there in consequence of his having bled
himsclf some days before, and the bandage beeoming un-
tied. These assertions did not weigh_a feather with the

Jury in opposition to the strong circumstantial evidence of
the daughter’s expressions of “barbavity, cruclty, death,”

together with that apparently affirmative maotion with her

ad, and of the blood so seemingly providentially dis-

Covered ou Shaw’s shirt.  On these concurring statements

Shaw was found guilty, and executed at Leith Walk, Was
ere a porson in Edfnburgh who believed the father guiit-

ess?  No, not one, notwitstanding his latest words, at the

lows, 1 am innocent of my daughter's murder.” A
€W mouths afterwards, as a man who had become the
8sessor of the late Shaw’s apartiments, was ruminaging,
¥ chance, in the chamber where Catherine died, he acei-
deutally perceived a paper which had fallen into a cavity
on one side of the chimney. It was folded as a letter,
Which on opening contained the following : —

80;
W

‘ Barbarous father, your cruelty in having put it out of
my power ever to join my fate to that of the only man I
€ould love, and tyrannically insisting upon my marrying
9ne whom I always hated, has made me form a resclution
Put an end to an existence which is become a burden to
me. [ doubt not I shull find mercy in another world, for
3ure no benevolent Being can require that I should any

onger live in torment to gyself in this. My death 1 lay
to Y{ll{r charge : when you read this, consider yourself as
he inhuman wreteh that plunged the murderous knife into
© bosom of the unhappy
CATHERINE Siuaw.
: t(llk_l‘ew years agn a poor German came to New York, and
0k lodgmgs, where he was allowed to do his’cooking in
live dsqme room with the family. The husband and wife
in t% in n‘perpetuql quarrel.  One day the German came
ang {;he kitehen with a clasp-knife and a pan of potatoces,
con, egan to pare them for his dinner. The quarrelsome
Re ple Ware in a more violent altercation than nsual ; but
?at With his back towards them, and being ignorant of
eir language, felt in no danger of being involved in their
moglltes. But the woman, with a sudden and unexpected
it ement, snatched the knife from his hand and plunged
heart. She had sufficient presence

N her husband’s
mind to rush into the strect and scream ‘‘murder.”

The .

The poor foreigner in the meanwhile, seeing the wounded
i nan reel, sprang forward to catch him in his arms, and
) drew out the knife. People from the street crowded in,

and found him with the dying man in his arns, the knife
in his hand, and blood uyon his clothes. The wicked
woman swore in the most positive terms that he had been
fighting with her husband, and had stabbed him with that
knife. The unfortunate German knew too little English
to nnderstand her accusation, or to tell his own story,  He
was dragged off to prison, and the true state of the case
was made known through an interpreter ; but it was not
believed.  Circumstantial evidence was extremely strong
against the accused, and the real criminal swore unhesi-
tatingly that she saw him commit the murder. He was
executed, notwithstanding the most persevering efforts of
his counscl, John Anthon, Esq., whose convictions of the
man’s innocence v trong, that trom that
day he refused to have any conuertion with a eapital ¢ise.
Some years atter this tragic event the woman died, and on
he{_ death-bed confessed her agency in the diabolical trang-
action,

_One of the most remarkable cases of convietion upon
circumstantial evidence that has ocenrred in this country,
is that of onc Ratzky, who was tried and convicted in 1863,
at the Oyer and Terminer in Brooklyn, N. Y. The case is

of the case were in brief as follows -

Ratzky hoarded at a house in Carrol'Street in said city,.
where one Fellner also boarded, who had a short time
before come from Mentz, Germany.  Fellner was about
fifty vears of age, had been a large dealer in diamonds in
his native place, but, as shown, he had for certain canses
absconded and fled to this country. On bis passage over
he became enamonred of one Miss Pllumn, who was in com-
Dany with her sister, a Mrs. Marks. On his trip over his
gallantry and attentions gained for him, from the passen-
gers, the appellation of ““ Don Juan " and Miss Ptium that
of “Zerlina.”
gaged rooms at a house in JKast Broadway, and it was

exemplary,
On Friday morning, a few days after Fellner and he had

to New York together. Fellner never refurncd to the
house.  Iis body was found washed ashore at Applegate
Landing, near Middletown, N. J., four days after. On
examination of the body it was fonnd that the decessed
had been murdered, there Leing twenty-one wounds on his
breast. The body was identified by one Mrs, Schwenzer,
who hoarded in the same house where Ratzky and Fellner
had boarded. Ratzky tled under an assumed name, but

His story of the affair is, in short, that, on the evening of
the morning when he went to New York with Fellner, they
called at the house where Mrs. Marks and Miss Pum were,
That Fellner and Miss PHuin were engaged in conversation
for an hour, and that during the evening Fellner gave him
& gold watch which Miss Pilum handed him from a jewel
case belonging to Fellner It was a little after 8 o’clock
that evening when Ratzky informed Fellner that it was
about time for them to go home. That he urged Fellner
several times to go, but he and Miss Pflum were engaged
in a lively conversation, and that at last upon further
urging Felluer rose to go, kissed Miss Pflun with great
nonchalionee before those present, telling her that to-mor-
row he should leave for Chicago, and desiring her to answer
his first letter from there. He embraced Miss Phum, at
the same time whispering something in her ear.  Thoy then
left—arriving at the ferry, no boat was in, and they sat
down on the cross-beam of the ferry dock ; that Felluer

head, at the same time handing his cane to Ratzky. When
the boat came they went on board, he Ratzky, sfill retain-
ing the cane.  In amoment or two Fellner tose from his
seat and walked up and down the cabin once or twice, then
went on the deck, as Ratzky supposed, for the sake of
breathing the cool air ; that the boat shortly after started,
a{l_d if Ratzky’s story be true, he never after saw Fellner
alive,
it reached Brooklyn side, but not sceing him asked the

deceription given.  That he ealled out the name of Fellner
at the top of his voice in order to find him, but concluded
that he had gone home. If this story had been contirmed
Ratzky would doulbitless have been acquitted. It appeared
on the trial that when the body was found Mrs, Schwenzer
proposed to go and see it, when Ratzky endeayored to dis-
suade her from doing so. She visited Mrs. Marks, at
Ratzky’s request, who begged her not to say anything

money to sccure hor silence.  Ratzky soon after left the
city.  Fellner's body being iav. tifiod, Mrs. Marks and Mj :3
Plum were arrested on suspicion as being particeps crimi-
nis. Miss Pfum committed suicide by hanging herself in
the cell of a New York station-liouse a few days after hor
arrest,

known as the ‘ Diamond Murder,” and the circumstances.

Arriving at New York the two ladies en-.

shiown on the triz] that their churacters were not tiw most:

commenced to board in Carrol Street, Ratzky and he went:

was arrested in 8t. Louis, and finally brought to trialk

tonk off his hat and wiped the perspiration from his fore-

That he waited for him to come off the boat when-

ferry-master if he had seen a man pass answering the -

about the matter, giving her at the same time a sum of '
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(Webster, in his elaborate argument in the Knapp ¢,
declared that “suicide is conf:;iion.” PP Case,
On the trial the prosecution argued upon the theory that
Fellner and Ratzky crossed on the Hamilton Avenue ferry-
boat to Brooklyn; that Ratzky induced Fellner to go to
the club-house, which stands near the water at the foot of
Court Street, in order to get drinks ; that they haq been
and that Ratzky having got him there he in-
flicted the stabs and dragged the body to the water's edge
orinto the water, and from that point Fellner's body floated
into the bay and finally was thrown ashore four days after
on the Jarsey side. It was shown that Ratzky reached
home the night in question at 10 v'clock, that he was heated
when he got home, and had Fellner's cane and a paree]
belonging to him in his possession ; that he inquireq if
Fellner had come, and on being answered in the negative
he told the story as above. To some in the house he said
that Fellner had gone to Chicago. The prosecution argued
that Ratzky was the last person with Fellner ; that he knew
he had wealth—a motive for murder ; that Fellner's q;5.
appearance on the ferry-boat was wholy irreconcilable with
Ratzky’s subsequent conduct. If he had mentioned the
fact that he had nissed Fellner on the boat, why is not the
ferryman produced ? If Ratzky did not know that Fellner
had been made away with, would he have had his trunk
broken open next morning and taken his clothes, while
making no effort to avoid the risk he ran in case of Fellnepg
return? Do honest men break into trunks, tell conflicting
stories, try to keep dead bodies from being idvntiﬁed, run
away, assume disguises, and change their name ? .
The prosecution examined Wwitnesses on the stanq who
8wore that under a conjunction of favorable circumstanceg
& body thrown into the water on Brooklyn side might oyt
to Jersey shore, But four days had elapsed from the night
on which the murder was committed, according to the
Prosecution, until the body was found. It was not decom-
sed when found ; on the contrary, the blood came from
he wounds when probed. 1t is renerally known that a
dead body will sink when thrown into the water, and wi]|
not rise until decomposition sets in and 8aS¢8 are generateq
to float it to the suriace. The theory is, that it couldq not
have floated, and if not, it was impossible that it could
have been carried by the tide from Brooklyn to the Jersey
shore. No witnessés were called in Lehalf of Ratzky ang
the jury, after a consultation of fifteen minutes, l‘etu’rned
a verdict of guilty. By the law of 1800, a person “COBVigted
of murder in the first degree must be contined in the state
prison one year, and at the expiration of that time, tpe
%ovemor might order the death penalty to be enforceq
y wing the onus of enforcing the penalty on t)e
g(e)ve_mor, it was anticipated that the death penalty woylq
virtnally abolished in the state. This law was ip force
Wwhen the murder was committed, but was Tepealed ip
1862 ; Ratzky was convicted in 1863, and Judge Brown
sentenced him to be hanged uuder the law then in force
On appeal, & new trial was denied, aud it was further held,
that the court erred in sentencing Ratzky under a lay not
on the statute-book when the murder Was committed
Ratzky was, theref. re, sent back for a re-sentence, and
under the law of 1860, he is now in prison at the p]pzmure
of the governor of tue state, who may execute the senten e
at any time, though an effort ig being made to have hjmn

reprieved,
—_—
PROTECTION TO WIVES.

The Times has, with much humanity, inyi.
ed public attention to the case of Susanngh
Palmer, who has been convicted of wounding
her husband with intent to do him grievous
bodily harm. Tt was the old story._a respect-
able Wwoman, with a hest of children, striving
to earn an honest livelihood, and a husbang
who visited her occasionaly, for the pnrposé
of knocking her down, selling her goods, and
drmking the money. The woman jn a i’it of
passion stabbed the man, With the nature of
her act we have nothing to do. Bug what
deserves attention js the fact that thig woman
never seems to have known that she could ot
tain from.the law any protection for her person
or her savings. Here is pretty strong evidence

! this matter is not understood
_by the only classes of society for whose beneh
it could possibly have been intended, becange
the ignorance of it murst have prevailed among
the neighbours of the woman.  She, indeedc:

thonght that her only resource was Serre pati-
gue. Yet the statute protecting her was passed
in the year 1857. The truth is that the law
has not struck at the root of these gigantic
evils. This case is not an isolated one; on the
contrary, it is only an example of thousands
in London alone. " The remedy is to be found
in that which we have again and again advo-
cated, namely, the abolition of the control,of
the husband over the property of the wife, If
such a law was once made, the most péor and
simple would appreciate their rights, as every-
thing would be reduced to a mere question of
meum aud tuum, a matter intelligible to the
meanest intellects.—-E:chzange.

MAGISTRATES, MUNICIPAL,
INSOLVENCY, & SCHOOL LAW.

NOTES OF NEW DECISIONS AND LEADING
CASES.

InsoLvENT Act 1864 — Forkigngms, — The
plaintiff had been engaged in business in Canada,
though not permanently resident there. Ho was
arrested by the defendant, a constable, who took
possession of money found on him; and being
dischurged, he sued the defendant for the money,
A writ of attachment baving issued against him.
one M. was appointed official assignee, nnd
applied, under sec. 4, sub-sec. 9 of the Insolvent
Act of 1864, to be allowed to intervene and
represent the plaintiff in the suit. The plaintiff
oljected, contending that ns a foreigner he was
not liable to the Iusolvent lawa,

The point being one of great practical impor-
tance, raised for the first time, the court, with a
view to have it properly brought up, left the
assignee to sue the defendant for the money, 8o -
that the defendant might apply under the Inter-
pleader Act, and the question be presented on
the record in a feigned issue.— Mellon v. Nicholls,
27 U. C. Q. B. t67.

InsoLvent—Cuarres MorTGage—INsoLvEs?
Acr, 1864, skc. 8, suB-sECs. 1. 2, 8, 4.—Declara- .
tion in detinue and trover for goods. Plea, that
one J., the owner, being a debtor unable to meet
his engagements and in contemplation of insol~
vency, mortgaged the gools to the plaintiff, and
within thirty days thereafier made a voluntary
assigument in jusolveucy to the defendant, the
official assignee: that the mortgage was made
to the plaintiff as a creditor of and security for
J., whereby the plaintiff obtained an unjust
"preference over J.’s other creditors, who were
thereby injured and obstructed, wherefore the
mortgage wns void, and the defendant as as-
signee tuok the gouds.

The plaintiff replied that J. being a retail
dea'er, and wanting goods to carry on his busi-

ness, asked the plaintiff to endorse not2s to ena-
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ble him to purchase them: that the plaintiff
consented, on condition that J. on receiving the
goods should secure him against loss by a mort-
gage thereon, and on the other goods in J.’s
store, who was to sell them at his store ouly,
and out of the proceeds retire the notes, and if
he should sell otherwise the plaintiff might sell
the goods for his own protection: that the plain-
tiff endorsed, and J. with the notes purchased
goods, which he mortgaged to the plaintiff, as
agreed on, with other goods, for the dona fide
’ -3 and sole consideration of perfecting the said
agreement : that J. afterwards, without the
plaintiff’s consent, assigned to the defendant,
who took with notice of the mortgage, and was
Proceeding to sell the goods, when the plaintiff
forbade him, and demanded them.

Held, that the replication was good, for that
the plaintiff only became a creditor by the actual
transaction, in which he gave the equivalent in
the new goods purchased and procured by his
oredit ; and under these circumstances, the plaint-
iff being ignorant of J.’s position, the mortgage
Was not avoided by the Insolvent Act, (sec. 8,
sub-secs. 1, 8, 4,) though its effect might be to
delay creditors. :

Quare, whether it was voidable under sub.
8ec. 2,— William Mathers v. Jokn Lynch, 27 U. C.
| Q. B. 244,

¢

InsoLvexT Acr—DiscHARGE—FRAUD. —To a
Plea of discharge under the Insolvent Act, con-
“firmed by the judge, the plaintiff replied a cor-
Tupt agreement between the insolvent and D. &
Co., parties to the deed of composition and dis-
Charge, that in consideration of executing it

. & Co. should receive an additional sum ahove
the composition, for which the insolvent gave
them his note; and that the plaintiff and other

» Sreditors had no knowledge of such agreement
Wotil after the confirmation.
. Held, a good answer, the confirmation not be-
Ing made conclusive by the Act, under such cir-
" Cumstances. — Thompson V. Rutherford, 27 U. C.
Q. B. 205.

GRraMMAR Scnoor MoneY—RECEIPT BY CoUnty
RRASURER —LIABILITY AND RIGHT OF ACTION
YOR,—There being in a village a Joint Board of
© Grammay and Common School Trustees, on the
%7“1 July the Chairman of the Board of Grammar

thool Trustees received a circular from the
Education Office, advising him of the payment
- 9f $202 for that school. This money had been
Puid into the Bank of Upper Canada at Toronto,
83 agents for the defendant, the Treasurer of the
_c‘mnty. prior to its suspension, and. the Bank
- %nt him sn order on their Hamilton branch,

which was not presented before the Bank stopped
payment in September. It was not asked for
until the 25th September, when the Treasurer of
the Joint Board called for it. Oun the 26th defen-
dant wrote to the Treasurer of the Joint Board
enclosing this draft, saying it had been received
by him for the grammar school, and had been
lying in his office for their demand as usual since
the 11th July. The plaintiffs having refused to
accept the draft,

Held—1. Thatan action for this money would
lie against defendant as Treasurer, it having been
paid to his agents at Toronto, and he having
admitted its receipt for the special purpose.

2. That as the Board of Grammar School
Trustees, notwithstanding the union, still existed
as a separate corporation, the action should have
been by them, not by the Joint Board.

8. If the action had been rightly brought, de-
fendant would have been liable for the loss on
the draft, for the payment was made to his agents
at Toronto in money.—7T'he Joint Board of Gram-
mar and Common School Trustees of the Village of
Caledonia v, Farrell, 27 U. C. Q. B. 821.

SIMPLE CONTRACTS & AFFAIRS
OF EVERY DAY LIFE/
NOTES OF NEW DECISIONS AND LEADING
CASES.

Promissory Nore PAYABLE IN U. 8.—IN WHAT
CURRENCY PAYABLE.—A note made here, payable
in the United States, but *not otherwise or else-
whore,” is payable generally, and the law and
currency of the place of contract must govern.

Declaration on a note, made at Toronto, paya-
ble to plaintiffs, for $302 79. Plea, that the
note was payable in Rochester, in the United
States, where the plaintiff resided; that when it
fell due, Treasury notes of the United States
Government were a legal tender in payment of
all notes; that if the defendant had then ten-
dered the amount of the note in Treasury notes,
it would have heen a good tender; that 144 68
of lawful money of Canada then equalled in
value Treasury notes to the amount of the note,
ond defendant brings that sum into court.

Held, assuming the note to have been payable
at Rochester, but without the words *¢not other-
wise or elsewhere,” that the plea was bad.—
Hooker et al. v. Leslie, 27 U. C. Q. B. 295.

SuBr®NA—NoN-ATTENDANCE.—A County Court
judge being served with a subpeena duces lecum
to produce a deed, did not attend: and on motion
for an attachment excused his absence on the
ground of important private business, urging
algo that he obtained the deed and became pose
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sessed of his information as an attorney, that he
had a lien on the deed, and that he wag entitled
to witness fees as an attorney,

Held, that be was not so entitled, and shoyld
have attended ; and the rule was made abgolgte.
—Deadman v Ewen, 27 U. C. Q B. 17s.

Rarway Co. — Assessment — AVOWRY. — [p
avowing for a distress for taxes due upon Janq
belonging to a Railway Company, it is Qnneces-
8ary to allege that in the assessment the valye
of the land occupied by the Railway was digtjn-
guished from that of their other real Property,
or that they had no other real property, op that
the assessment wag commuunicated to the Com-

" pany. Such objections should form the subject
of & plea.—The Great Western Railway ¢, .,
Rogers, 27 U. C. Q. B. 214,

W'oax AND LABOUR. — RepaTIoNsHIp, — Evi-
DERCE oF HIRiNg.—The plaintiff sued her bro-
ther for wages during several years that ghe had
lived with him on his farm, keeping bouse for
him while he was unmarried.

Held, that from this alone the law would not,
uander the circumstances, imply a Promige to
pay, and there being no other evidence of any
hiring or promise, thac there was nothing ¢, g0
to the jury.—Redmong V. Redmond, 07 U. C.
Q. B. 220,

PrrxcriaL axp AGENT.—SaLE op Laxp. 4.
and B. advertised an estate for sale. Tp, ad-
vertisement stated « ¢ treat and view the pro-
perty applicatious are to be made to A, or B3,

Held, that this dig not give A, uuthority to
sell the estate, 80 as to bind B., without bis con-

eurrence.— Goodwin v. Bring and others, 17 Ww.
R. 29,

InranT, contRACT WITH—Goods were fupplied
to an infant who, after he came of age, signed, at
the foot of an account containing the itemsg a;nd
Prices, the following memorandam ;— I certify
that this 8ccount is correct ang Decessary,”

Held, that this Was no more than ap admission
3 of the items and charges, and

to a ratiﬁcation, on which the
defendant could be charged undep 9 Geo. IV c.

14, 8. 5.—Rowe v. Hopwood, 27 w, R.

FamiLy BELATIONSLIP —
family relationship exists, a
tween father and son or grandson, or uncle gnd
nephew, or even more remotely, no implied
Promise to pay for services rendered ip such

relation between the parties, arises.

XI.T such cases a contract op promise to pay for
Bervices, must he estahli 44 q in urder ¢y ¢hahle
the claimant o ree- vo

Hmma._wh"e a
8, for instance, pe-
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to be clear and satisfactory, otherwise the ser-
vices will be referred to the relationship.

But where there is evidence of a contract, if
it be unwritten, it is always for the jury to say
whether it establishes the claim of the plaintiff
or not.

If the testimony show that the family relation
once existing has been changed to a contract to
PRy Wages, the claimant will be eutitled to re-
cover: and if no sum be fixed he nay recover
A8 Per & quantum meruit.

Where an amendment to the narr. would have
been allowed on trial, if objection had been made,
after verdict it will be treated as amended in
accordunce with the evilence np j trinl.— Veel's
Administrator v. Neel, U § Rep.

ONTARIO REPORTS.

INSOLVENCY CASES,

(In the Co. Court of Prince Edward & Court of Chancery.)

IN TuE MATTER OF Jouy Tuomas, an INsoLveNT,

Uponan application for dischavge of Insolvent under sub-
see. 10 of see. 9 of Act of L84, a ereditor objected that it
did not appear that Insolvent had any estate, and there-
fore, did not come within provisions of the Act, and also,
that Assignee had not given the notice mentioned in sec.
10, sub-see. 1 of same Act.

Held, on appeal to Court of Chancery, reversing decision
of the Judge of the County Court, that the discharge of
insolvent should not have beeu refused on above grounds.

[Chancery, June sth, Sept. 9th, 16th, 1868.]
This insolvent made a voluntary as-ignment in

Mareh, 1867, to official assignee of County of

Prince Edward g few daye after all his property

had been sold by the Sheriff, At the cxpiration of

two months the assignze applied to the insolvent
for funds to pay for advertising meeting of credi-

tors for examination of the insolvent under gec. 10,

sub-sec. 1 of Act of 1864, The insolvent replied

that he had no mouney to give for the purpose,
and the meeting was not cailed.

At the expiration of a year from date of assign-
ment, insolvent not having obtained from the re-
quired proportion of the creditors a consent to
his discharge, or the execution of a deed of com-
position and discharge, applied to the Judge of the

County Court of Prince Fdward for a discharge, .

baving given notice of such application by adver-
tisement as required by sab-sec. 10 of sec. 9 of
Act of 1864.

Allison, for the only opposiug ereditors, objeo-
ted, 1st, that it did not appear that the insolvent
had any estate
come within the provisions of tue Act; 2nd, that
the notice required by sce. 10, sub-sec. 1, had
not been given by the assiguee.

O:lard for insolvent, contended that the act
applied to all persons unsble to mneet their engage-
ment as mentioned in sec 2 of the act, and it was
not necessary that insolvent should he possessed of
any estate at the time of nssignment, otherwise a
person in insolvent’s position with several writa
of executiong hangiog over him could never
obtain the benefit of the not As to the second ob-
Jjeetion, that it was a qQuestian between creditors
and asignee s that ereditars who haid notice of his
a2 neul Coded Al wny taws 0ece dussaarge,

| 3

to assigu, and therefore did not
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and upon application for discharge, of which they
also had notice, examine insolvent if they desired
to do go: that insolvent could not be prejudiced
by the omission or neglect of the assignee who
might possibly be one of the principal creditors,
and so, naturally opposed to insolvent’s being
§  discharged.

The learned judge of the County Court held
that both objections were good, and refused the
discharge. Upon this the insolvent applied for
leave to appeal, which was grantedby Mr. Justice
Adam Wilson. The case was subs-quently heard
in the Court of Chancery, by way of petition.

J. C. Hamilton, for the appellant, argued that
‘the .only grounds which any creditor could take
oun the application for-discharge uunder section
Dine, sub-section ten, were those set forth in pre-
ceding sub-section six, which does not include
the grounds acted on by the learned Judge. As
to the second reason of the Judge, he argued that
could not be valid under our law, which express-
ly applies in Ontario to all per-ons, whether
traders or not, and that, consequently the deci-
gions under the English bankruptey law, vrior
to 1862, could not apply. It is stated that this
Wag expressly so held by the late Judge of the
County of York (The Hon. S. B. Hurrison), in
the case of Robert H. Brett, an Insolvent.

The following anthorities were also cited: Re
Holt and Gray, 13 Grant, 568; Ec¢ parte Glass
and Elliott; Re Boswell, 6 L T Rep. N. S 407 ;

- Re Parr, 17 U. C. C. P. 621 ; Ec parte Mitchell,
1 DeGex Bankruptey Cases, 257 ; Re Williams,
9L. T N.S. 358,

VanKovauygr, C.—I think the County Court
udge wrong in the rensons assigned by his order
Tefusing the certificate of discharge. The nssig-
Dee’s neglect of duty is no reason for depriving
the debtor of his discharge. Any of the creditors
Sould have applied to the Assignee, or to the
Judge, to compel the Assignee to call a meeting
for the examination of the Insolvent; and, I ap-
Prehend, this can yet be done, if the Assignee or
udge thinks it proper.
This want of assets does not appear to me' to
9, in itself, a sufficient reason for refusing the
1scharge.

()E'der of Judge reversed, and matter rer!ﬁtted
him to deal with in accordance Lerewith *

to

HiLLBorN v. MILLS ET AL.

- (In the County Court of the County of Elgin—Before His
) Honor Judge HucHES.)

1"30lvency-l-’mrtice—Serviwc of Papers—Irreqularity, who

May object to—Setting aside proceedings—Afirmation by

ker—Taken before plaintiff’s Attorney—DPlaintif, a

8urety and joint maker, taking up a note before due, so as

tuke proceedings in insoleency against joint maker,
[St. Thomas, 6th October, 1868.]

The plaintiff was surety for the defendants
_ 2pun a promissory note given to McPherson &
0., for $195, which was not yet payable. The
iilfeud',mts owed the plaintiff a debt of $50, and
! order to muke up a sufficient sum whereon to
sound an attachment against the defendants, who

2d absconded, the plaintiff paid the note to Me-
eel‘sqn & Co, and then made affirmation to his

t amounting in the aggregate to a sufficient
™ within the meaning of the 7th sub-section

‘ ]05 Case on appeal is reported in 15 U. C. Chan Rep.
The 1 v
"—Ebps, L.J. o ’ ’

of the 3rd section. The plaintiff was a Quaker,
and his affirmation commenced as follows:—*¢ I,
William Dillon Hillborn, of the township of Yar-
mouth, &ec, do solemuly, sincerely and truly
declare and affirm that I am one of the society
called Quakers. I am the plaintiff in this cause.
The defendants are indebted to we in a sum of
$385, currency, which sum is made up as fol-
lows,” &e. Toen followed the detail, and the
particular note of McPherson & Co. is thus de-
seribed : ** A promissory notefor $195, including
interest, dated 24th April last past, and payable
on the st November next, to McPherson, Glasgow
& Co., or order, which said note I sigued as a
Jjoint and several maker with the said defend-
ants, but only as a surety for thein, the nmount
of which note [ have paid to the said McPherson,
Glasgow & Co.,” &e., &e

The attachment issued in the usual way to the
sheriff, who seized all the property of the de-
fendanty, which was already in the hands of the
bailiff of the Division Court, under seizure upon
executions issued uprn judgments in that court
against the defendants, at the snit of one Back-
bouse and others, judgment creditors.

Mr. BEilis, attorney for Jugurtha Backhouse,
one of the judgment creditors, presented a peti-
tion to the judge of the court, setriug forth, Ist,
his judgment and execution; Zuld. that the affi-
davits upon which the fiat for the attachmeut
was issued were insufficient, aud the proceedings
thereon irregular, becouse, 1st, the plaintiff, be-
ing & Quaker, had not complied with the 1st see-
tion of the Con. Stat. of U, C., cap. 82, in first
affirming thut he was a Quaker, and, 2ndly, in
affirming to the contents of the affirmnation in the
form of words prescribed by the statute: I, A.
B, do solemnly, sincerely and truly declare and
affirm that,”” de.; and that, in the absence of
observing the form prescribed, the afirmation
could not have the force and effect under the
Insolvent Act of an affidavit, as required in the
7th sub-section of the 3rd section; and because,
2nd, the affirmation, such as it was, was sworn
before the plaintiff’s attorney ; and because, 3rd,
the affilavits of the other witnesses, proving the
fact of defendants’ insolvency, bore date before
the plaintiff ’s so-called affirmation ; and because,
4th, there was no sufficient debt to constitute
plaintiff a creditor, so as to justify the adoption
of these proceedings, by which defenlants’ es-
tate was sought to be placed in compulsory
liquidation. There were other objections taken
to the proceedings, which it is not necessary to
enumerate.

A summons was granted in the n~ual way for
plaintiff or his attorney to show cau:e why the
proceedings should not be set nside. The sum-
mons and petition were served on Saturday, the
10th October, returnable on the next Tuesday
forenoon, the 13th October.

On Tuesday, the 13th October, Mr. McLean, at-
torney for plaintiff, attended to show cause, and
objected, 1st, that the service of summons was
insufficient under sectivn 11, sub-section 9, of
the Insolvent Act, which requires one clear day’s
notice, and cited the case of Leffur v. Pitcher,
1 Dow. N. 8. 767; Francis v. Beack, 9 U. C.
L. J., 266. 2od. That the copy served was
not a true copy. 8rd. That the petitioner here
cannot, and that none but defendants can object
to any irregularity in the proceedings, aud

[Vol. V.—25
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cited section 3, sub-sections 3 and 4, and Arch.
Prac. 12th edition, 1472; Parker v. Howell, 7
U C. L. J, 209. 4th. That the informality
or insufficiency complained of should be clearly
set out on the affidavits, petition and sum-
mons, and cited section 11, sub-section 18, of
the Insolvent Act, and Arch. Prac. 12 ed. 1476
and 1475. 5th, That the mode whereby a
creditor is to obtain rights under his execution
ave provided for by the Insolvency amendment
Act of 1865, section 16, by petition, signified to
the assignee and others interested. And lastly,
as to the debt which constituted the plaintiff a
creditor, in 80 fur as the note of McPherson &
Glasgow was concerned, that there is an implied
promise to pay the plaintiff on the part of the
defendants, 8o soon as an act of inso!vency was
committed,

£llis, in reply, insisted that there was an im-
plied authority for the petitioner to move to set
aside the proceedings under sub-section 10 of
section 3, the words ‘‘any petition,” &e., also
under the amended act, 1865, section 16, and
cited Parker v. McCrae, 7 U. C. C. P. 124; gand
a4 to the liability of defendants for money paid
by plaintiff, as their surety, cited Andrew v.
Hancock, 6 E. C. L. R. 490; Spragge v. Ham-
mond, 6 E. C. L. R. 87; Gibson v. Bruce, 44 E.
C. L. R 214; Howlby v. Bell, 54 E. C. I,. R.
284.

On the same day the following judgment was
delivered by

HugHes, Co.J.—As to the service of the petition
upon plaiatifi’s atturney, I consider it wag quite
sufficient to give the plaintiff one clear day's
notice of it, to serve it as it was alleged to have
been served on the evening of Saturday, return-
able on Tuesday morning, within the meaning of
the 9th sub-section of the 1lth section, in the
absence of any rule of court requiring papers in
insolvency to be served before a particular hour.
I do not know, and it was not shown, gt what
hour the petition and summons were served, nor
is it showan by any affidavit that the copy served
was not a true copy. The affidavit put in for
the petitioner shews that Mr. Charleg Ermatinger
served them on Saturday, the 10th October, in-
stant. Mr. McLean pointed out, in the copy of
the petition he produced, some trifling and un-
important verbal defects and clerical errors,
(Just such as a clerk recently articled, and unac-
customed to copy legu! docaments, often makes.)
but which in this case were not cilculated to
mislead; it was a sufficiently perfected copy to
enable the plaintiff’s attoraey fally to under-
stand what the purport of the petition and appli-
cation were. I therefore overrule that objec-
tion, for he received all the notice that was
necessary.

As to the 3rd ohjection to the petition, I have
met with some difficulty in satisiying myself, in
view of there being no provision authorising the
setting aside proceedings for irregularity nt the
instance of -any other than the defendant. I
know that it was at one time doubted whether a
judge of a District Court, in vacation, had au-
thority to set aside an interlocutory judgment, or
give time to plead, because the District Court
Act then existing, which constituted the court,
and its practice did™ot specially prescribe such

authority, and therefore the defect was subse-
quen tly supplied by the passing of 9th Vie. cap.

2, of the statutes of Canada. The judge of an
inferior court is always held by the superior
courts to be confined to the powers and jurisdie-
tion conferred upon him by statute.

There is no doubt whatever that were this a
proceeding which I could amend, 1 have full
power conferred upon me by the 14th sub-sec-
tion of the 11th section of the Act of 18u4. On
the other hand, it has been urged that tle pro-
ceeding is so manifestly without foundation, be-
cause there is not a sufficient compliance with
the requirements of the 7th sub-section of sec-
tion 3 (Act 1864), that any court must be held
to have such an inherent jurisdiction s to re-
quire the law and practice of the court to be
substantially complied with,

The judge of an inferior court cannot grant a
new trial on the merits unless the statute gives
bim the power to do 80o: 1 Mosely on Inf. Courts,
283, but it has been held that if a judgment
had been obtained by a fraudulent surpiise, the
judge may grant a new trial, Bayley v. Bourne,
1 Str. 892; so it has been held that the Jjudge -
of an ioferior court may grant a new trial for
matters of irregulnrity, as where proceedings
have been coutrary to the practice and rules of
the court; 76.; and vide Jewell v. Ilill, 1 Str.
499,

I find it laid down in Archbold’s Bankruptey
Practice, 10 Ed. 378, for certain irregularities
the court will annul the fiat, as for a misdescrip-
tion of & place of residence of the petitioning
creditor, but this was done by the Court of Re-
view in Bankruptcy (see same Vol., p. 376),
There is no Court of Review for Insolvency pro-
ceedings here, (as there used to be under the
Baokrupt Act,) excepting in the way of an ap-
peal from the decision of the judge, so that un-
less the judge has the power to set aside pro-
ceedings for irregularity it cannot be done at
all, no matter how irregular they may be.

The strict wording of the 12th sub-section of
the 3rd section gives no more right to the de-
fendaunt than to this petitioner to move the judge,
nor power to the judge to set aside proceedings
for irregalarity; the sole ground upon which
defendant can petition to have the proceedings
set aside is on the ground that his estate has not
become subject to compulsory liquidation, which
involves merely in strictness an enquiry upon
the merits, ’

I apprehend. however, that the power to con-
trol and euforce the practice of the court must
exist somewhere, and must be primarily in the
Jjndge. subject to an appeal: that is what I must,
therefore. hold at present, until [ am better ad-
vised, and that the 7th section of the amended
Act of 1865, with reference to the ‘‘conlesting
of proceedings”” applies to the different modes
by which proceedings in Insolvency might be
contested, as they are in England, by actions of
trespass and trover, and the like, notwithstand-
ing proceedings of adjudication in the Court of
Bankruptey there —-and which, but for that 7th
section, might be iustituted here for the same
purpose. Here, that section makes all such pro-
ceedings conclusive for all purposes after a cer-
tain time, which, to my mind, arguesin favor
of, instead of against the application of this
petitioner, and of all such applications by those
who may be intevested in the proceedings or in :
the defendants’ estate. - E
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In England a creditor may pray to annul a
8t, even although privy to the very ‘act on
Which he grouuds his objection to the fiat, (see
~ Arch. Prac. in Dank. 394,) or any party not a
Creditor who can shew he sustains a grievance
from the fiat, as o trustee under a deed which the
fiat wil overreach(idem 395); even a stranger sum-
Moned to give evidence before the commissioner,
¢an petition to annul the fiat, and the plaintiff in
81 action to which an attorney (the.bankrupt)
ad been attached for not putting in bail in
Pursuance of his underta ing, had a sufficient
laterest to annul the fiat (idem 395); an adjudi-
~ Cation must be supported by all the legal requi-

Sites (see ez parte Brown, 1 D. M. & G. 456; 1
Doria & Macrae, Bankruptcy, 822,) so that on
the whole I think the petitioner here, who swears
28 ig, and whose petition sets forth how he
18 g creditor, has in this court a sufficient in-
tel‘&}st to give him a locus standi upon an appli-
Cation of this nature, notwithstauding the deci-
Blous of the judges at Common Law in the cases
g';:d, and of Wilson v. Wilson, 2 Practice Rep.

Then it was further objected that the infor-
Mality and insufficiency complained of should
ave been clearly set out in the petition, or nffi-
avit, or summons. This ne doubt would be a
Sufficient ohjection in an ordinary court of law,
With an estublished set of rules or practice; but
I the absence of all such, and with a summons
Teferring to a petition and papers filed and
Served, specially setting forth that plaintiff’s af-
firmation was informal and insufficient in law in
. Beveral respects, I think it is all that any court
. +OF rules of practice could reasonably require
. The first of these objections is that the plain-
- U 2 Quaker, did not afirm as required by inw.
.i" Fhe 1g¢ section of the C. 8. of U C, eap 32, is
8 permissive evactment for the relief and benefit
f % of prrticular sects, and after having fir-t made
= . Y8 declaration presented as to their memberskip
{ ?‘f the particular scciety, provides that they
' " May make the affirmation or declaration in the
Urm therein following,” that is to say: ¢ 1. A,
++ do solemnly. sincerely and truly declare and
ang ™ &c  Both declarations ave requisite,
’“':d the making of the one and dispensing with
o € Other does not g0 comply with the starute as
O give the nflirmation of such privileged persons
the plaintiff the same force and effect as an
; :'" taken in the usual form. In Upper Canada
® creditor, under the 7th sub-section of the 3:d
‘Othm"\‘ must, by ¢ affidavit” of himself or any
er indiviaual, show, to the satisfaction of the
Uge, that he is a creditor of -the defendants,
ln; There were three ways in which he might
‘ﬁde fcted: either by swearing to the necessary
» b&_Vlt himself, or getting some one else to act
' 18 agent and make the affidavit, or to have
stl‘!ltphed strictly with the 1st section of the Con.
"4‘ of U. C.. enp. 32. whereby ¢ the affirmation
to aflc{arrrlzo;u would have the same force and effect,
v nlents and purposes, in all courts of law and
ty, and all other places, as an oath tuken in
geu-mal Jorm? He did neither; and in the
Pro nee of either I think the attachment, and all

Ceed) -
..ida'edmgs under it, irregular, and must be set

&

!

ﬁoﬁ::o the objection that the plaintiff’s affirma-
“orna! made before Mr. McLean, the plaintiff’s
€y prosecating the attachment, the caxe of

Ezx parte Coldwell, 3 DeG. & 8, 664, cited in 1
Doria & McRae, 822, shews that it is invalid
and unsustainable, because the mere circum-
stance of the affidavit filed in support of the
petition for adjudication being swurn before a
Master Extraordinary in Chancery in England,
who was solicitor to the petitioning creditor,
was held to be pot sufficient for aunnulling the
adjudication; and in the ab-ence of any rule of
practice I must hold the 25th section of the
amendment Act of 1865 has been sufficiently
complied with here.

1 do not think it necessary, at present, to go
into the other grounds taken on the petition, as
to the existence of a sufficient debt whereon to
ground a fiat for attachment so as to constitute
the plaintiff a creditor of the defendants, be-
cause it would take up more time than I have at
my disposal, I will, however, say that I have
very strong doubts as to whether a persébn who
is o surety, ag this plaintiff was, can legally go
and pay up a promissory note before it is due,
for the purpose of adopting proceedings in in-
solvency, and claim to be a creditor of the de-
fendant, as this plaintiff has done. He might,
perhaps, upen a regular transfer of a negotinble
note, on which he i3 endorser, but I doubt if he
could where he is merely the joint maker with
the defendants, as their surety. (See Lz parie
Drown, I D. M. & G., 461, and Ex parte Green-
siock, DeGex., 230).

1t is thercfore ordered that tbe judge's fint and
the writ of attachment be set aside and quashed,
aud that all proceedings under it be also set
aside and annulled, with costs.

QUEEN’S BENCH.

RegiNa v. Law ANDp GILL.
Conviction—Practice.
On applications to quash convictions the convicting Jus-
tice must be made a party to the rule.

McMichael obtained a rule calling on Law and
Gill to shew cause why certain convictions
agninst them should not be quashed, and the
prosecutor be peruitted to proceed with the com-
plaivt against them, on the ground that the
magistrate had no jurisdiction in the matter, for
several reasons set out in the rule.

On the rule being moved absolute, Iarrison,
Q. C, shewed cavse, and objected that the con-
victing magistrate was not made a party to the
rule, and that he had no notice of this applica-
tion, referring to the case of Regina v. Pelerman
(23U C R. 516).

McMichael supported the rmle, contending
that it was unnecessary the Justice should be
notified of the application. ’

MoRRISON, J., delivered the judgment of the
Court.

The books of practice afford very little infor-
mation as to the form of the rule in applications
of this nature. We have looked into many of
the reported cases of motions to quash convie-
tions, both in the English Courts and our own.
During the last few years applications of this
natare bave been frequently made, and we find
that in cases in this country the convicting Jus-
tice is called upon in the rule to show cause.
See Regina v. Shaw (23 U. C. R. 616), Regina
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v. Dawes (U. C. R. 340), Regina v.
U. C. R. 552), In re Joice (19 U. C. R.
Regina v. Huber (15 U. C. R. 589 )

In Regina v. Peterman, the convicting Justice
Wwas not notified of the cerfiorari, nor wag he a
party to the rule to quash, the only parties called
on to show csuse being the complainant ang the
Justices of the Sessions, who affirmed the con-
viction on appeal; and the note of the case
.8hews that the Court there held that it was prop-
er in them fo see that the convicting Justice was
apprised of the proceedings, inasmuch as he was
exposed to an action if the conviction should be
quashed. If there is any meaning or object in
that decision, it is that the Justice should have
notice of the application to quash. By Statute
he wus entitled to notice of the certiorars.

In Eugland the general practice appears to
be, that when the record of the conviction has
been returned its validity is brought under for-
mal discugsson, by the case being inserted in the
Crown paper, and argued on certain days ealled
Crown Paper Days in due order; Chitry's Gen-
eral Practice Vol. IL p. 226 ; and Mer, Paley in
his work on conviction says. when the copvic-
tion is returned the case must be set down for
argnment on the Crown paper, &e.; and we find
in several reported cases the case on a eoncilium
argued to qnash the conviction; but the pro-
ceeding to quash by motion, as in this case, i8S
also adopted in numerous reported casves, and
where the terms of the rule appear we fi ,(d the
convicting Justice called upon to shew epyse as
well as the complainant, &:.  We refer to Rex.
v. Walsh (1 A, & B. 482;) Regina v. Cridland,
(TE & B.833.)

It is only just and reasonable that the Jystice
whose conviction isimpeached and move( » gninst
should have an opportunity of supporting it if
he so thinks proper, the step to quash in the
majority of cases being taken with u view of
bringing an action against the Justice.

In the case before us the conviction is sought
to be quashed on grounds which, if true, shew
gross improper conduct on the part of the .Justice
who made these convictions, and we are awara
that a rule for a criminal information was grant-
ed during last term against the same Justice for
acting corruptly in the matter. It would be
most unreasonable that he should not be npprised
of proceedings which are calculated to affect
most materially his character, as well ag auny
ulterior action to be instituted against bim.
Were we to hold that in such cases it was not
necessary to make the convicting Justice a party,
great injustite in many cases might result to
magistrates.

As no authority was cited to support the view
taken by the applicant’s counsel, and as we find
it is the practice in our own Courts as well a3
in Engiand to make the Justice a party to arule
of this nature, and as there is an obvious reason
why the practice shall be so, we are of opinion
that the rule nisi must be discharged. [t was
said that it was not competent for the parties to
the rule to object that the Justices were not
parties, but, as said by Patteson, J., in Rer. v.
Rattislaw (5 Dowl. 542), the ohjection being
brought under the notice of the Court, we are
bound to deal witdit.

Rule dischirged, without costs,

197))
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ENGLISH REPORTS.

COMMON LAW

BEARDMAN v WiLsow.

If lessee for years demises the residue of his term, the de-
mise shall operate as an assignment, and not ag an under-
lease. [17 W. R. 54, Nov. 5, 1869}

This was a case tried on June 29, at Gniidhall,
before Dyles, J.

There was a verdict for the defendant, and
leave was rexerved to the plaintiff to move to
enter a verdict for himself

The actions had been for dilapiiations, and
the facts were these: —

The defendant, who was the lessee of the plain-
tiff, had disposed of the residue of his term to a
stranger by an instrament in the form of an in-
denture of demise. which limited the term o de-
mised by dates, but the dates were such that the
residue of the defendant’s terr was in fact thus
conveyed to the stravger: The question was
whether this amounted to an assignment or toan
underlease.

[The present ease is reported beesnse sna.a
doubt was thrown on the doctrine on tnis paint
by the case of Pollock v Stacy, 9 Q B 1033 ]

Charles Polioek. @ (.. now moved tor a ruie
on the part of the plaintiff. —The lease is an in-
denture in solemn form, whatever its effect as an
assigment. The defendust’s nrgumont is, that
as the lessors by this lease have purted with the
whole of the remainder of the te:mn they had
no reversion, and that thercfore wuat was in
form a lease was in fact an assizuvinent. [ sub-
mit, on the other Land, that there cun be a lease
without a reversion, and that this Court will not )
B0 against the clear intention of the parties be- -
cause of & mere formality, Here it was on acci-
dent that the whole term was couveyed by the '
lease of 1829. I lay great stress on the clear in-
tentions of the parties. Of course if the Court ;
holds that under no circumstances can there be i
& lerse without any reversion, my contention =
must fail.  But I submit that this is not the doo-
trine of the Court: Wollaston v. Hakrmill. 8°
Scott’s N. R. 593. [Bovitn. C. J —There is not i
8 word sbout intention in that case It isa mere
question of operatisn of law.] There is n great;
deal of learning upon th's point in a note by:
Serjeant Manning to the case of Rex v Wilson, |
ind M & R.158-162. I submit that there is ﬁf;,
great difference between holding that to te any
assignment which would be bad as a lease, and’
holding that to be an assignment which would
be perfectly good as a lease ¥ The modern cas?
in my favour is that of Pullock v Stuey, 9 Q. D3
1033, and I may refer t) 1 Sm. Lead. Cas. 6th:8
ed. 86, the notes to Spencer's case +

Boviwe, Q. J.—1t was decided in Parmenier A\
Webber, 8 Taunt. 593. a3 early as 1818, that]
where Jessee parts with his whole term, thought
he affect to let, yet he shall be taken to hav
assigned his term, That was considered #83
settled law in note () to Shep. Touch. 226
The question was elaborate'y argaed in Wulla

* The argument, so far as Pollo-l: v, Stuey is any auth“:'
ity, is really the other way. See Lord Denman'’s judgmen!

t The opinion indicated in Smith is against the presed
contention,
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:fon v, Hakemill, 3 M. & Gr. 297, and a very
earned and able judgment delivered to the same
effect by Chief Justice Tindal. T should have
thought, therefore, that the matter was as well
Settled as anything could be. The question was,
it is true, somewhnt sought to be misefl in Pol-
lock v, Stacy, 9 Q. B. 1033 ; but the action there
Was brought for use and occupation. It wasnot
Recessary in that caxe that there should have
been a lease. Thu< understood. I agree with
that case; but if it be understood to controvert
e earlier decisions om the point now und.er
" Consideration, I certainly do not agree with it.
be rule thercfore cnnnot go.

Byres, Kearing, and BRETT, JJ., were of the
8ame opinion.

Rule refused

' CORRESPONDENCE.

Bailiffs fees under late Aet.
T6 tag Epirors or Tue Locar Courts GAZETTE.

Sixs,—Enclosed please find my subscrip-
tion for the current year. In the Division

Court Amendment Act of last Session there is
a clause which says that all foreign services
i~ of summons shall be directed to the Bailiff di-
Tect, instead of as heretofore to the Clerk.
Now Mr. Editor T would feel much obliged by
. . Your answering the following queries. 1st. Is
 the Bailiff entitled to the fee formerly allowed
the Clerk for receiving? 2nd. After the Bailiff
khas served the summons, to whom is he to
"4pply to take his affidavit of service ? if to a
Commissioner, he is entitled to his fees, and
Will the Bailiff be refunded the amount paid
%o such Commissioner
Tam sir, your obedient,

Tros. Tomin,
Bailiff No. 1, County of Perth.

Stratford, Feb. 17, 1869, '
- [We refer our correspondent to a former
Page where the subject is discussed.—Eps,
. 0.G]

The right of Attornies to fees in Division
: Courts.
‘T° THE EprTors oF tHE CANADA LAW JourNaL.
GENTLEMEN,—A correspondent signing him-
Belf  J 79 iy your January number, has un-
“Qertaken t, explain away, and give the parti-
o lars of one of the cases tried in a Divisjon
70Ut before a certain County Judge, as
;?;gﬁled by me in your December number,
8. Your correspondent apparently knows
g-of the facts of the case alluded to by
y»—if he does he mistakes them.
Qtig true, as he says, that I had been re-
MBed o attend to a suit before the judge in

question at a country town, but I made no
allusion to that suit, for my bill of costs had
no relation to the first retainer or business
done therein, which had ended snd been paid
for before the second retainer. The retainer on
which I brought my suit was given afterwards,
a written one, not ambiguous at all, and the
judge founded his judgment upon it, as he said
at the time, not upon any other evidence. All
my evidence before the judge was written evi-
dence and could not be misunderstood. In my
letter I had no intention to accuse and did not
accuse the judge of any improper motive. I
do not think him capable of anything of the
kind; nor did I suppose it possible that he could
have any enmity to me, since we always have
been upon the best of terms. If Iam to sup-
pose any thing against him, it would be a mis-
taken view not only of the law, but of the
equity of the two cases and the facts in evidence,
There were two cases to which I alluded in my
letter, decided by the judge at different courts H
and in deciding the last case, he took occasion
to say ke decided it upon the same principle as
the first. The principle I supposed to have
been in his mind was, that an attorney has no
right to recover in his court for attendances,
letters and affidavits written, and arguments
before a judge in new trial cases. Therefore
if he gave judgment upon some principle, upon
what principle did he give it? Certainly
it must have been given for work done as
an attorney, and not as a mere labourer—and
if as an attorney, why strike off proved attor-
ney's work, orallude to some principle in his
mind of deciding attorneys’ cases? The case
now in question to which “J. T.” alludes was
brought by me upon a written retainer filed
in the court, as ezplicit as it could be—for
applying upon special affidavits for a new trial,
in which important law points were involved,
and where the amount sued for was about
$100.

It was necessary for me to make out s brief,
and put down cases in point (the brief itself
was worth $4), and the judge looked over it
and it is filed among the papers. The judge
knew that T went out on the train toa country
town to argue the case, and spent most of the
day to do s0; and when he tried the case, he
had before him the affidavit of a barrister (the
county attorney of his county), swearing that
my services in going out, &c., were worth $7,
Yet in this case, setting aside all attendances,
letters and affidavits, the Jjudge only allowed
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me $6, not even that which the barrister swore
1 was entitled to for arguing the case. Now I
have a copy of the bill presented before the
judge, every item of which was fairly proved.
Here it is:—

1868, May 6. £ s d
Letter, &c., to client, and attendance

about result of arbritration....... 0 2 6
Instructions to apply for new trial (on

new retainer).. .... ........000n 05 0
Drawing affidavit of client of facts of

case 2s, 6d., copy 1s. Rd.......... 0 2 9

Drawing my affidavit (special) of facts
and for new trial 5s., copy 2s. 6d.,

attending to swear and paid 2s.3d. 0 9 9
Letter forwarding, same to , to

have served and aitendance ...... 0 2 6
Paid postage «ceeiveiiiaeaiaianen 0 0 73
Affidavit of service of aﬂida\ its drawn 0 2 6
Attending at to see that

had served the affidavits......... 01 38
Telegraph to paid 1s. 3d., atien-

dance1s8. 3d....iiinineiiiininee 0 2 6
Attendance and argued case at——

argued for the defendanis. and ex-

pense to the country and back to-—— 1 15 0

Writing a letter to client of result of
new trial, and attendance, notifying
him ...eiiioiiiieiiiiinenn 0 2 6

&c

1 purposely leave all names and places in
blank.

There is not an item in this bill to which I
am not fairly entitled. It may be a question
whether the letters should be with attendance
morc than 1s. 3d. But some items are omit-
ted, and under all the circumstances consider-
ing the small sum I charge for going into the
country, and that my application for a new
trial was successful, the judge should have
allowed the whole bill. Then he had before
him an affidavit in which a barrister and coun-
ty attorney of his county, swears thus:—

That ———— in this suit acted as counsel for
the within defendant in that suit, and the within
defendant stated to me he had retained or employ-
ed him to do so.

That in my opinion seven dollars would be @
reasonable fee for counsel going from to
,and arguing an application for a new trial
there, &c »

The judge read the affidavit, and took it as
regularly before him. Urgent business kept
the county attorsiey at home, but the affidavit
was not objected to on that ground. All the

original papers and affidavits were before the !
judge. He knew of the difficult argument and
that I had to expend in serving bills and going
to sue, certainly at least $4; yet all he gave me
was $§6. What attorney would go into court
under such circumstances ? I would not have -
sued in the judge’s court at all, if the cause
of action having arisen there, had not obliged
me to do so.

Now I again repeat that the judge admitted
that he was bound by the written retainer;
and although “ J. T.” wished to confound my
first employment with the last, the judge told
him the evidence proved the contrary, and he
did not give his judgment upon any such views
put forward by “J. 1.”

“J. T,” is pleased to say that the judge in
question is a young man and beloved in his
county. That is not the question however; 1
am not dealing with character, age or position
in this matter. The profession has rights as
well as the judge, and it would be well for all
judges to remember, that like me and many
others, they and their families once depended
on the fair carnings of their profession for a
livelihood.

I believe in judges protecting lawyers in
those rights, It is all very well for people to
talk of the great fees and earnings of law-
yers, but every man knows, who has looked
thoroughly into it, that taking education,
study, talents, and time into account, no pro-
fession upon the whole is worse paid than that
of the law. There may be a few law firms
that make money, but how many are there 4
who deserve better things, who only make a
¢ bare annual living " ‘

My letter of December was not written
alone for myself, but for the rights of a learned
body of men, who ought to be fairly and equit-
ably paid by those who employ them, and
who have a right to expect better treatment %
from judges than I bhave received from the 4
one who *“dealt out lame equity” to me. 3

AN ATToRNEY.

Tebruary 9, 1869.

[We speak of the subject matter of this in
another place. Our correspondent also alludes °
to another suit in which he was allowed only
$1, but we have given more space to these
matters than we can well afford, and it is only
because they are of some interest, as to the
question of what fees attorneys should be’
allowed for Division Court services that we in-.
sert them at all. —Eps. L. J.] :
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School Trustee—Neglect of duty. CHANCERY SPRING SITTINGS.
. To rie Eprrors or teE Locar, Courts’ GAZETTE. The Hon, Vice-Chancellor Spregge.
. . Toron'o............ wesee Tuesday ..... . Mar, 16,
Genriesen,—B., a resident of the towns}.np Goderich . .ieeiren . crenne Thursdiy ... April 8.
of T., in school section 5, the trustees of which | Stratford . Monday....... April 12,
8ection have been accustomed to collect their Sﬁrgiﬂ; h '}‘.”d'(l]y . ‘{:P'fll “)g .
. o . andwic . . ues ﬂy . pl'l &Y,
schogl rates instead of requiring the township | Gl L - wooeeers oo Fridag ve... April 23,

council to do so, for the last 12 yearshas been | London.. ... ... coor., Friday ........ May 7.
accustomed to go to the trustees, and say “my “footlslock e . Thursday ..... May 13,
8chool rate for this year amounts to $5 or $6,” | SImC0€ .oeveuer vcerennene, Tuesday ..... May 18.
whatever he might think fit to pay, at the The Hon. The Chancellor.

same time paying this amount. Strange to | Guelph . sreveeenses Tuesday ..., April 6.
 8ay the trustees for all this time took his word Brantford ............... Tuesday " April 13-

. , | St. (‘atbnmes [ Friday ........ April 16-
and amount offered as sufficient. On the elec- | Hamilion . .

wevve. Tuesday ..., April 20.
tion of a new trustee, he discovers that B., g'“bv sersaree seeee s 3:“953"." apm 2;-
. . arrie ... ...... veene Tuesday ...... Ma .
during these 12 years has not paid the full | ;0 S e T Yaesday oo Mn‘; 18
Amount of his school rate in any one year. | Cobourg ................. Wedoesday ... May 26,
Some years he having paid very little over half The Hon. Vice-Chancellor Nowar.
of what he should have paid. Can the school O:itawa ... ., .coeeee. Toesday ... . April 27,
Section recover from B. amounts he should | Cornwall ..,..... ... ... Priday .. ...... April 80
ha id? i h s | Brockville ... ... Friday....... May 7.
b v:: ‘)paldd a;:d l-f Sﬁ'.for ow manydysar Kinzston ........cceeoeeee. Toesday ...... May 18,
ack ? and what is their proper remedy? or | pojjovine ™" :

. Pridav -, .. May 21,
J-iday .. .... May 28.
. Monday.. ... May 81.

Will the section have to bear the loss, or make | Peterboro’ .
trustees pay ? By answering soon, you will | Lindsay ... ...
oblige,

Yours traly. G. SPRING CIRCUITS, 1869.

[We think there is nothing to prevent a Easterx Circuir,
8chool Corporation recovering the balance of Tie Hon. Mr. Jusiice Morrison,
Tates still unpaid. The remedy would be gi“gftoﬁ ’Jv‘vuedsdn;(r] R}ar. ]22
s vockville ... v+ Wednesday... Mar. 24,
Probably by action.—Eps. L. C. G.] Perth ....... v Tuesday w.... Mar. 30.
Otawa. e e Tuesday ...... April 13,
L'Orignal ..

eesrenes. Tuesdag ... April 27.
Promia.sory note— Where action to be brought. Cornwall ... w... Monday ....... May 8

Pembroke....... ........ Tuesday ...... May 11,
To tue Epirors or taE Locar Courts’ G AZETTE.

. Miotaxp Circuir.
GextLeMen,—The following question “hag The Hon. Mr. Justice A. Wilson.

arisen and caused some dispute, and I submit Napanee ................ Wednesday ... Mar. 17.
it for your opinion, if you will be kind enough | Belleville .... . Monday . ..... Mar. 22,

Cobourg ... . Monday....... April 5,
give one. Whitby ... «.. Tuesday ...... April 13,
A. of the town of G., being about to change | Peterborough .. . Tuesday .... April 20.

is residence (o H., a great distance off, sells L‘"ds"‘y ------ -eer Tuesday ... April 27.
Picton .................... Tuesday ...... May 4.
is goods and chattels for some of which he

takes notes ; for vendor's convenience he Nusaara Crscurr.
m&kes them payable at H. The maker and The Hon. The Chief Justice of the Common Pleas

-~ indorger of one of these notes for $25, both Hamilton ......... ........ Monday. ..... Mar. 15.

Wellaod .............oe.o. Tuesday ...... Mar. 80.
Teside at G. Can C., a holder of this note, | gt. Catharines .......... Monday....... April 5,
brmg his action on it at II., where payable, 1\31”";‘:]0 ’I;Iondiny.... ﬁprfl ;g
u Miiton ... . ............ Tuesday ...... pri .
nder the Division Court ACt sec. 71, on the Owen Sound ............. Monday ..... May 10.

- Bround that making it payable at H., makes a
Suffi ;

. vu::ledt cause of action arise there? Your The Hon. The Chch Fustico of Ontarto

: g an early answer will much oblige, SUALEOTd ................. Tucsday...... Mar. 80,
Yours truly, . Berlin ... ..... . ... Tuesday... .. April 6.

Guelph ............ . Monday....... April 12,
Ax Exquirer, Woodstock:. . Monday....... April 19,

Oxrorp CIrcUIT.

Brantford ...... fonday . ..... April 26.
[We do not think the cause of action can be C;;'.’,g,‘,"_‘i 'l:“f;,dgv veeeene M‘;y 4,
id.to have arisen at H.—Ebs. L. C. G.] Simeoe.......c.veveeeeern. Tuesday...... May 11,
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WesTERN CIRCUIT.

The Hon. Mr. Justice John Wilson.
Sarnia ... o.. . Tuesday . Mar, 16.
Goderich ... ....... . Tuesday ...... Mar. 23,
London ... .... Tuesday ...... Mar. 80.
8t. Thomas............... Thursday...... April 8.
Chatham .......... Tuesday .. April 13.
Sandwich....ceverens Tuesday ...... April 20.
Walkerton ............c.o. Tuesday ...... May 11.

Home Circurr.
The Ilon. Mr. Justice Guynne.

Brampton ................ Tuesday Mar, 16.
City of Toronto ... Monday........ April 5.

APPOINTMENTS TO OFFICE.

NOTARIES PUBLIC.

WALTER HOYTFUTTEN, of the Town of Guelph, Esg.,
Barrister-at-Law. (Gazetted July 25, 1868.)

MORGAN CALDWELL, of Walkerton, Esquire, Barris-
ter-at-law. (Gazetted September 12, 1868.)

JAMES DAVID EDGAR, of Osgonde Hall, Barrister-at-
Law. (Gazetted September 19, 1868.)

EDWARD H. TIFFANY, of the City of Hamilton,
Gentleman, Attorney-at-Law. (Gazetted September 26,
1868.)

EBENEZER W. SCANE, of the Town of Chatham,
Gentleman, Attorney-at-Law.  (Gazetted Oct. 17, 1568.)

WILLIAM WELLAND BERFORD, of the Town of
Perth, Gentleman, Attorney-at-Law. (Gazetted October
24, 1808.)

JOHN MORISON GIBSON, of the City of Hamilton,
Esquire, Barrister-at-Law. (Gazetted October 31, 1868.)

JOHN MUDIE, of City of Kingston, Esquire, Barrister-
at-law. (Gazetted Novewber 7, 1868.)

GEORGE PETER LAND, of the City of London, Esq.,
Barrister-at-Law. (Gazetted November 14, 1868.)

WILLIAM BARCLAY McMURRICH, of the City of
Toronto, Esquire, Barrister-at-Law ; JOHN McLEAN, of
the Town of 8t. Thomas, Esquire, Barrister-at-Law ; and
ROBERT GRAHAM, of the Village of Eunterprise, Gentle-
man. (Gazetted November 21, 1868.)

DALTON McCARTHY, Jun., of the Town of Barrie,
Esquire, Barrister-at-Law ; ROBERT CASSELS, Jun., Of
the City of Toronto, Barrister-at-Law ; FREDERICK
BISCOE, of the Town of Gulph, Esquire, Barrister-at-
Law ; ROBERT R. WADDELL, of the City of Hamilton.
Gentleman, Attorney-at-Law, and ROBERT HICK, Jun.,
of the City of Ottawa, Geuntleman, Attorney-at-Law.
(Gazetted November 28, 1868.)

JAMES EDWIN O'REILLY, of the City of Hamilton,
Gentleman, Attorney-at-Law. (Gazetted Dec. 12, 1868.)

JOSEPH JAMIESON, of the Village of Almonte, Gentle-
man, Attorney-at-Law. (Gazetted December 19, 1868.)

CHARLES ROBERT HORNE, of Windsor, Esquire,
Barrister-at-Law. (Gazetted January 9, 1869.)

JOHN PAUL CLARK, of Brampton, Gentleman, At
torney-at-Law. (Gazetted January 23, 1869.)

ASSOCIATE CORONERS.

JOHN PHILLIP JACKSON, Esquire, M.D., for the
County of Perth. (Gazetted August 1, 1868.)

JAMES McLAREN WALLACE, of the Village of Spence-
ville, Esquire, M.D., for the United Counties Leeds and
Grenville. (Gazetted August 22, 1868.)

JAMES PATRICK FOLEY, Esquire, M.D., for the
County of Ontario. (Gazetted September 5, 1868.)

JAMES WATERFORD STUART, of Port Dover, and
WILLIAM HENY MILLER, of Vittoria, Esquires, M.D.,
for the County of Norfolk, and JONATHAN McCULLY,
of the Township of Howard, M.D., for the County of Kent.
(Gazetted September 19, 1868.)

CHARLES DOUGLASS, of the Town of Streetsville,
Esquire, M.D., for the County of Peel. (Gazetted October
24, 1808.) :

WILLIAM K. KERR and THOMAS WEBSTER, of the
Town of Brantford, Esquires, for the County of Brant.
(Gazetted October 31, 1808.)

JAMES McBRIDEAWOODS, of the Village of Streets-
ville, Esquire, M.D., for the County of Pecl. (Gazetted
December 5, 1868.)

JOHN COVENTRY, of the Village of Wardsville, and
DANIEL CLINE, of Belmont, Esquires, M.D., for the
County of Elgin. (Gazetted December 19, 1868.)

WILLIAM F. ROOME, of the Village of Newbury, and
JOSEPH MOTHERSILL, of the Village of Strathroy,
Esquires, M.D., for the County of Middlesex. (Gazetted
December 19, 1868.)

JOHN MUIR, of the Township of Wolford, Esquire,
M.D., for the United Counties of Leeds and Grenville.
(Gazetted December 19, 1868.)

JOHN F. HICKS, of the Village of Duart, Esquire,
M.D., for the County of Kent. (Gazetted Dec. 19, 1868.)

WILLIAM CHARLES HAGERMAN, of Lyndock, Esq.,
M.D,, for the County of Norfolk. (Gazetted Jan. 9, 1869.)

JOHN O’'SULLIVAN and ROBERT KINCAID, of the
Town of Peterborongh, Esquires, M. D., for the County of
Peterborough.  (Gazetted January 16, 1869.)

ROBERT J. SLOAN, of Wingham, Esquire, M.D., for
the County of Huron. (Gazetted January 16, 1869.)

It is somewhat strange that a superstition
should still linger in the commercial world that
the words ‘¢ value received " are essential to the
validity, or at least increase the security of a
bill of exchange or promissory note. Some com-
mercial men are under the mistaken impression’
that without these words appearing on the face
of a bill or note, it is invalid; but the majority
entertain the equally erroneous idea that these
words estop a puarty gued upon a bill or note from
denying his liability. The fact is simply this,
that the words are either mere surplusage or
worse than surplusage. A bill or note always
imports a consideration, and the party suingis
not obliged to prove the consideration; but the &
party sued is not estopped from showing that he :
received no consideration. This is equally true
whether the words ¢ value received” appear

upon the face of the document or not.—Solicitors’
Journal,

“Ir's ALL A M1sTARE.”—An incident almost
unprecedented in the annals of courts of justice
occurred at the Surry Sessions on Thursday. A
man named William King was put on trial, charg-
ed with stealing a bag and the sum of £3 6s. 6d.
The man had been admitted to bail. Inthe course
of the morning Mr. Cartridge, the officer of the
court, directed him to be called upon to surrender.
No response being made to the suramous, Mr Cart-
ridge, in a somewhat sharp voice, called out in the
court, “Is William King here?” Thereupon a
respectably-dressed man in the body of the court
responded, ‘“Hear I am.” Mr. Cartridge: ¢ Go
into the dock.” The gaoler placed the man in
the dock. Mr. Marshall (the clerk of the peace)
then said : ¢ Prisoner at the bar, youare charged
that you, on the — day of October, did wilfully
and feloniously steal from the person of John
Barrow—" Prisoner (who was trembling, appa-
rently with fear,) here said soffo voce to the
gaoler: ¢ Please, sir, it’s all a mistake.” The
gaoler : ¢Oh, there’s no mistake; you listen to
the indictment.” The clerk of the peace having
read the indictment, asked in the usual form :
*¢ Prisoner, how say you—are you guilty or not
guilty?”  Prisoner: “If you please, my lord,
there issome mistake.” The olerk of the peace:
‘“ We shall see that presently. Are you guilty ot
not guilty ?” Prisoner: “ If you please, my lord,
Iam ajuryman.” This announcement was recei¥
ed with a roar of laughter from the crowded courty
during which the unhappy juryman was liberate
from his unpleasant and somewhat dangerous po-
sition.—The Law Times.



